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B.  811    135 
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894 
V.  Corker,  67  N.  J.  L.  596,  60  L.  R. 

A.  564,  62  Atl.  362 492 

American  Dredgfaig  Co.  ▼.  Walls,  28  C.  C. 
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Rep.  503    43 

Bank  of  Augusta  y.  Earle,  13  Pet.  519,  10  L. 
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B.    759     

Barger'B  Case.  See  Baltimore  &  O.  R.  Co. 
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916 

Benyon  y.    Evelyn,   Tr.   14   Car.   II.   C.  B. 
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9  N.  Y.  Supp.  66  * 352 

Bodwell  y.  Swan,  3  Pick.  376     445 

Bohn  Mfg.  Co.  v.  Brlckson,  5^.  c.  A.  341, 
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61  L.  R.  A.  918.  90  N.  W.  1086. 
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R.  A.  215,  56  N.  W.  837.  .278.  279 

Wolf  y.  Cook.  40  Fed.  432   327 

Wolfe  V.  Missouri  P.  R.  Co.  97  Mo.  478,  8  L. 
R.  A.  539.  10  Am.  St  Rep.  381, 

11  S.  W.  49 991 

Woman's  Union  Missionary  Soc.   v.  Mead, 

131   111.  3;i8.  23  N.   B.  603    ...    596 
Wood  V.  Leadbltter.   13  Mees.  k  W.  838..   470 
y.  Locke.    147   Mass.   604,    18   N.   B. 

578 556,  559,  564 

T.  Pennsylvania  R.  Co.  177  Pa.  306, 
56  Am.   St.   Rep.  728,  35  L.  R. 

A.  199,  35  Atl.  699 671 

T.  Southern  R.  Co.  118  N.  C.  1056,  24 

S.   E.   704    830 

T.White,  32  Me.   340,  52  Am.  Dec. 

654 601 

T.  Whitehead   Bros.   Co.   165    N.    Y. 

545.  59  N.  E.  357 611,  612 

WooU  y.  City  S.  B.  Co.  7  C.  B.  103 897 

Woolwlne  v.  Chesapeake  &  O.  R.  Co.  36  W. 
Va.  329,  16  U  R.  A.  271.  32  Am. 

St  Rep.  859,  15  S.  B.  81 898 

Wootton  V.  Redd.  12  Gratt  206   924 

Worcester  v.  Eaton,  11  Mass.  368 72.'! 

Worley  v.  Columbia,  88  Mo.  106 810 

Wright  V.  Mutual  Ben.  Life  Asso.   118  N. 
Y.  237.  6  L.  R.  A.  731.  16  Am. 
St.  Rep.  749.  23  N.  E.  186    ...    4.-.C» 
y.  New  York  C.  R.  Co.  25  N.  Y.  565 .  .   54.-» 

V.  Nostrand.  94  N.  Y.  31   320 

y.  Ryder,  36  Cal.  342,  95  Am.  Dec. 

186 611 

T.  Willis.  23  Ky.  L.  Rep.  665,  63  S. 

W.  991 644 

Wriftataon  t.  Macaulay,  14  Meea.  k  W.  214  025 


28 


dXATIOKB. 


Wuotllla  T.  Dniuth  Lumber  Co.  37  Minn. 

153,  5  Am.  St.  Rep.  832.  33  N. 

W.  551 554,  555,  570 

Wyandotte  County  r.  Abbott,  52  Kan.  148, 

34  Pae.  416 633 

Y. 

Yarmoath  t.  France,  L.  R.  19  Q.  B.  Div. 

647    569,  570 

Yates  T.  Milwaukee,  10  Wall.  497,  19  L.  ed. 

984    269 

T.  Yates.  76  N.  C.  142 968 

Yearcln  Case.  See  Southern  P.  Co.  y.  Year- 
gin. 

Yaioo  St  M.  Valley  R.  Co.  y.  Adams,  180 
U.  S.  41.  45  L.  ed.  415,  21  Sup. 
Ct   Rep.   256    334 


Yoder  t.  Reynolds,  28  Mont  188,  72  Pae. 

427 ^ 32r»    485 

Yoong  T.  Buckingham,*  6*  Ohio,  *4*8'6*.'. . . . .  J  307 
y.  Kansas  aty,  St.  J.  &  C.  B.  R.  Co. 

33  Mo.  App.  509 778 


Zadlg  T.  Baldwin.  166  U.  S.  488.  41  L.  ed. 

1088,  17  Sup.  Ct.  Rep.  639 44 

Zehren  y.  Milwaukee  Electric  R.  &  Light  Co. 

99  Wis.  83,  41  L.  R.  A.  575.  67 

Am.    St.   Rep.   850.    74    N.    W. 

538 640 

Zoebiach  y.  Tarbell,  87  Am.  Dec.  667 470 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  Bia 


Eaffland. 

HfiB.  YI.  chap.  12.  Unsealed  order  of  sale. .  827 
10    Qto,   III.   chap.   50.      Exemption   from 

arrest 503 

81  ft  32  Viet.  chap.  122,  i  87.     Duty  to  pro- 

ylde  medical  aid  for 

infants 191 

88  ft  84  Vict.  chap.    85.     Annuities 619 

67  ft  58  Vict  chap.    41.    Bndangerlng  life  or 

health  of  child  ....  191 

Halted  StatMk 

dmatitution. 

Art.  1, 1    8.     Priyilege  from  arrest 503 

Art.  1,  i  HI.     Impairmg  obligation  of  con- 
tract   895 

Art4,i    1.     Fall  faith  and  credit 45,  209 

Amend.  4.     Searches  and  seizures 409 

Amend.  5.     Doe  process  of  law  . .  .78,  339,  409 

780 
Amend.  14.     B«qual     protection      of      the 

laws 78,  109,  128 

179,    409,    572,    752,  780 

Laws. 

Vol.  6  (old  ed.),  p.  294.     Relief  of  insolyent 

debtors 210 

Statutes. 

1789, 1  25.     Judiciary  act 42 

1851,  March  8.     Settlement  of  priyate  land 

claims  in  California  475 
1867,  Feb.  6,  I  2.     Writs  of  error  from  Su- 
preme Court 43 

1872,  Jane  1.     Amendment  of  process  by 

Federal  courts 328 

1887,  Fek  4,  chap.  104.     Interstate  Com- 
merce Law    776 

1890,  July  2.     Sherman  anti-trust  act  ... .     60 
1890,  Sept.  19.     Riyer  and  harbor  -act. . . .   270 
1898,  March  2,  chap.  196.     Automatic  coup- 
lers on  cars 661 

1898,  July  1,  chap.  641.     Bankruptcy  act..  739 

1899,  March  3,  <diap.  425.     River  and  har- 

bor act    270 

1900, April  SO.     Qoyemment  for  Hawaii..     52 
1901,  Jan.    26.      Construction     of     bridge 
across       Mississippi 

river 312 

1903,  Feb.  5,  chap.  487.     Bankruptcy  act. .   740 

1903,  Feb.  19.     interstate  commerce 777 

StaitUes  at  Large. 
Vol.    1,  pp.  73,  85,  chap.  20.     Judiciary  act     43 
Vol.    8,    p.  688.     WUrttemburg  treaty   ...     60 
Vol.    9,    p.    631,  chap.  41.      Settlement  of 

{private  land   claims 
n  California 476 

Vol.14,    p.    617,    chap.    176.      Bankruptcy 

act 739 

VoL  14,  pp.  385,  886,  chap.  28. Writs  of  er- 
ror    from     Supreme 

Court 48 

63  L.  R.  A. 


Vol.  17,  p.  197,  chap.  255.  Amendment 
of  proceos  by  Feder- 
al courts 328 

Vol.24,    p.    880,    chap.    104.        Interstate 

Commerce  Act.  .217.  776 

Vol.  26,  p.  209,  chap.  647.  Sherman  anti- 
trust act   60 

Vol.  26,    p.    426,    chap.    907.       River    and 

harbor  act    270 

Vol.  27,    p.  681.     Automatic     couplers    on 

cars 561 

Vol.  27,    p.    632,   §8.     Assumption   of  risk 

by  employee 561 

Vol.  30,  p.  646,  chap.  541,  g  3a.  Acts  of 

bankruptcy 740 

Vol.80,  p.  664,  chap.  641,  {  67^.  Liens.  740 

Vol.  80.  pp.  1121,  1161.  River  and  harbor 

act 270 

Vol.  31,    p.    142,   chap.  839.      Qovernment 

for  Hawaii  .......     52 

Vol.81,  p.  741,  chap.  181.  Construction 
of  toidge  across 
Mississippi  river   . .   :M2 

Vol.  32,    p.    797.     Bankruptcy  act 740 

Vol.  32,  p.  848,  ebap.  708.  Interstate  com- 
merce   777 

Gomffiled  Statutes,  1901. 

P.  675.  Jnrledietlon  of  writ  of  error  .  .43,  833 
P.  677.  Proof  of  Judicial  proceedings.  .61.  209 
P.  695.     Amendment  of  process  by  Federal 

courts 327 

P.  3164.     Interstate  Commerce  Law   776 

P.  3156.     Interstate  Commerce  Act 217 

P.  3174.     Automatic  couplers   on  cars....  561 
P.  3176.     Assumption     of     risk     by     em- 
ployee       561 

P.  3200.     Sherman  anti-trust  act   60 

P.  3418.     Bankruptcy  act    739 

P.  3422.     Acts  of  bankruptcy 740 

PP.    3449,    3450.      Liens    740 

P.  8M0.  Riyer  and  harbor  act 270 

OompUed  Statutes,  Supp.  190$. 

p.  409.     Bankruptcy  act   740 

Revised  Statutes. 

1708.  Jurisdiction  of  writ  of  error... 43,  333 
906.  Proof  of  Judicial  proceedings.  .51.  209 
948.    Amendment  of  process  by  Federal 

courts 827 

Alabama. 

Statutes, 

1844,  pp.  107, 108.  Filing  of  bllhi  in  chan- 
cery   719 

1894-96,  p.  881.  Filing  bill  against  stock- 
holder   704 

Code,  1852. 

!2.  "Property"  defined  719 
2471.  Territorial  act  720 
2987.     FUing  of  btUs  in  chancery 719 


ClTATIOini. 


Code,  1SS6. 

i  2972.    Garnishment   process    680 

1 3540.     Filing  of  bills  In  ctiancery 719 

Code,  1896, 

129.    Sole  p&rtlefl  to  record   706 
814.    Filing  of  bills  In  chancery 719 
828.    Filing   bill    against   stockholder..   705 
11282.    Corporations;  filing  statement...   705 

P.  1211,  f  49.     Testimony 709 

Aiken*8   Digest. 
P.213.    Territorial  art  720 

California. 

Constitution. 

Art.  2,  {  4.  Residence  of  electors 280 

Civil  Code. 

i  1307.     Rights  of  child  not  named  in  will  934 
i  172S.    Manner  of  executing  and  attesting 

wills 323 

f  1764.     Implied  warranty    253 

{ 1774.     Warrant V  on  sale  of  instrnment. .  253 

1 3113.     Special   indorsement    251 

$  3115.     Destruction    of    negotiability    . . .   251 
13116.     Warranty  of  general  indorsement  248 

Code  of  Civil  Procedure, 
11249.     Compensation  for  property  taken.  479 
11312.     Will  contest   S22 

Colorado. 

MiUs'a  Annotated  Statutee. 
I  423.     Bqnal  enjoyment  of  public  places. .     64 

Connecticut. 

8u?ift'8  Digest, 
Yol.  1,  p.  455.     Payment  of  annuity 629 

Georgia. 

Code,  1882, 
flSOO.     What  constitutes  partnerahip  ...  262 

Civil  Code. 

12629.     Defining  "partnership" 262 

13817.     Liability  of  master 268 

Hawaii. 

Laws. 

1896,  May,  12,  p.  70.    Forfeiture  of  wife's 

property 52 

UUnoia. 

Constitution, 

Art  2,  i    2.    Due  process  of  law 78 

Art  4,  {16.     Appropriations     81 

Statutes. 

1819.  D.  264.     Gristmills 584 

1871-72,  p.  205.     Bridge  companies 314 

1871-72,  p.  296.     Corporations 318 

1871-72,  p.'625.     Incorporation  of  railroad 

companies. 641 

1872,  March    2.     Mills  and  millers'  act 583 

1874.  March  23.     Toll  bridges 316 

1889,  p.  228.     Railroads 641 

1893,  p.  182.     Trusts 79 

1895,  June  15,  p.  282.     Grant  of  submerged 

land 268 

1899,  April  11.     Employment  act 80 

Revised  Code,  1827. 

P.  297.    GriatmUis 584 

Revised  Laws,  1833. 

P,  449,     GrUtmiUa ^^«^^^^  584 

Revised  Statutes,  18H. 

I  26.     Corporations n %  ^ ..  %  s  310 

P.  701,  chap.  9a.    MUU  w.<i  miller**  wta^  *  583. 


Revised  Statutes,  1889. 
P.  1698,  I  16.     Bridge  companies 814 

Starr  d  Curtis^s  Annotated  Statutes. 

Vol.  1  (2ded.),p.    131.     Appropriations    ..     SI 
Yd.  2  (2d  ed.),  p.  1807,  chap.  48.     Free  em- 
ployment agencies. .     77 

Hurd*s  Revised  Statutes,  1899. 

Chap.    32, 1 1.     Formation  of  corporations  314 
Chap.  187,  p.  1693,  {  14.     Toll  bridges 316 

Hurd's  Revised  Statutes,  1901. 

P.  669.     System  of  parole 87 

Criminal  Code. 

Div.  8,  I  7.     BaU 86 

Indiana. 

Bill  of  Rights. 

Art    1,   i   23.     It'orblddlng'ezclusiye  prir- 

ileges   124 

Constitution, 

Art    3,  S    1.     Diylslon  of  goyernment  ....   119 
Art    4,  i  22.     Passage   of  local  or  special 

laws 122 

Art.  10,  f    1.     Uniform  and  equal  taxation  118 
Art  15, 1    4.     Officers  to  take  official  oath  119 

Special  Session. 

1852,  pp.  44,  60,  I  23.     Taxation 181 

Statutes. 

1887,  p.  86,  chap.  20.  Regulation  of  nat- 
ural gas 737 

1891,  p.  205,    I   28.     Owner   of    mortgaged 

real  estate 127 

1899,  March  4,  p.  422.  Taxation  of  mort- 
gaged real  estate. . .   118 

Revised  Statutes,  1881.      ' 

i629.     Suit  by  one  in  behalf  of  others.  . .  136 

2567.     Construction  of  will 596 

I  5771,  5772.     Appeal  by  taxpayer 136 

Bum8*s  Revised  Statutes,  1901. 

f    270.     Suit  by  one  in  behalf  of  others. . . .  136 

i  1099.     Mortgage  Ilena 127 

S  1337/,  subdiy.  3.     Appeal   463 

I  2737.     Construction  of  will 596 

if  7083  et  seq.  Employers'  liability  act. .  464 
17858,7859.  Appeal  by  taxpayer 136 
i  8417a   et  aeq.     Taxation   ox   mortgaged 

refl.1  estfl.t^  US 

18438.     Owner  of  mortgaged  real' estate ! !   127 
Horner's  Revised  Statutes,  1901. 

8    209.     Suit  by  one  in  behalf  of  others. . .   136 

j[  2567.     Construction  of  will 596 

If  5771.  6772.     Appeal  by  taxpayer ;136 

ii  6272a   et  seq.    Taxation   of  mortgaged 

real  estate 118 

Iowa. 

Constitution, 

Art  1,  I  6.    Uniform  operation  of  laws. . .  181 

Code,  1891. 

I  226.     Liability  of  county  for  expenses  of 

court 616 

I  325.  Prosecution  of  disbarment  proceed- 
ings  614 

Kansas. 

Bin  of  Rights. 
I  13.     Treason 281 

Constitution, 

Art    2, 1 18.     Power  to  grant  dlyoroes. . . .  961 

Art    2,121.     Local  legislation    631 

Art    5,  f    1.     Qualified  electors 276 

Art  5, 1  8.  Acquiring  residence  for  not- 
ing purposes 276 

Art  12, 1  1.  General  Inws  subject  to 
amendment  or  re- 
peal     144 


80 


CiTATIOirS. 


SiatuteB. 

IMl,  ».  220,  chap.  126.     Divorce 961 

188^  p.    tM,  chap.    60.     Extension   of   city 

limits 631 

1887,  p.  130,  chap.    00.     Extension    of   city 

limits 632 

1880,  p.  145,  chap.  107.     Divorce 060 

1801,  p.    86.  chap.    48.     Banking  act 144 

1807,  p.  487,  chap.  267.     Changing       corpo- 

rate   boundaries    of 
cities    631 

OenercU  Statutes^  1868, 

Cliap.  28,  art  16,  |  128.     Savings  banks. . .  144 
Chap.  80.     Divorce  and  alimony 061 

General  Statutes,  1901. 

i    724.     Bxtension  of  city  limita 632 

i  1052.     Extension  of  city  limits 631 

{  2021.     Crimes  and  punishment  act SH.'* 

I  2650.     Statement  and  bond  of  con testor. .  281 

{  4771.     Competent  witnesses 273 

Chap.  115.     Changing  corporate  boundaries 

of  cities 631 

S7806,  7807.     Changes  of  boundary 632 

7800,7000.     Changes  of  boundary 082 

Vode  of  Civil  Procedure. 

S  647.     Divorce  and  alimony 061 

Kentucky. 

Constitution. 

S  168.     Taking  streets  by  private  corpora- 

tion 638 

1 164.     Granting  franchise  or  privilege. . . .  638 

i  171.     Annual  tax 655 

1181.     Taxation    656 

Stalutes.  1003. 

Art.  5,  chap.  32.     Railroads 642 

1768,  subs.  5.     RailrotidB 642 

842o.     Electric  ral'roads 642 

2532.  '  Obstructions  to  bringing  suit 198 

CiiHl  Code. 

I  104.     Grounds  of  attachment 209 

f  227.     Attachments  against  garnishees. . .  200 

Maine. 

Revised  Statutes. 

Chap.  10,  I  2.     Law  of  th^  road 670 

Maryland. 

Statutes. 

1800,  p.  408,  chap.  870.     Regulation  of 

streets  of  Baltimore  735 

1802,  p.  535,  chap.  387.     Telegraph  and  tel- 

ephone companies  . .   732 
1804,  p.  260,  chap.  207.     Telegraph  and  tel- 
ephone  companies. .   732 

1808,  p.  244,  chap.  123.     Regulation  of 

streets  of  Baltimore  735 

Code  of  Public  General  Loads. 

Art.  23,  \%  2320-232/.  Telegraph  and  tel- 
ephone  companies. .  732 

Art.  35,  i  6.     Comparison  of  disputed  writ- 

ing    446 

Art  75,  if  82-182.     Proof  of  allegations  of 

plea    486 

Code  of  Public  General  Laws,  1903. 

a  334-330.  Telegraph  and  telephone  com- 
panies       782 

Code  of  Public  Local  Laws. 

Ar.  4.   i   810a.     Regulation   of  streets  of 

Baltimore    735 

Massaohnietts. 

BiU  of  Rights. 

Art  12.    DaprivatloB  of  property  immonity 

or  privilege 843 

Statutes. 

1804,  Chap.  522,  f  78.      Mt    -.m    .u   ot  ap- 

plication  to  policy.  888 
03  L.  R.  A. 


Public  Statutes. 

Chap.  127,    1 21.     Pro^sion     for     unborn 

child     034 

Chap.  102,  II  7-0.     Foreclosing  mortgage. .   789 

Revised  Laws. 

Chap.  108,  I  1.    Mortgage  of  personal  prop- 
erty        739 

Miehiffan. 

Constitution. 

Art  7,  I  5.     Residence  of  electors 278 

Public  Laws. 

1865,  p.  651,  No.  304.     Water-power  manu- 
factories       586 

Compiled  Latcs,  1891. 

15638.     Disposition  of  diseased  animals. .    746 

I  6280.     Air  brakes  on  steam  cars 750 

if  6425,  6447.     Street  railways 748 

Howell's  Statutes. 

Vol.  2,  chap.  300.     Poor  debtor's  act 210 

Minnesota. 

Statutes. 

Riparian  rights  on  mean- 
dered lakes  298 


1807,  chap.  257. 


Misaissippi. 

Code,  1892, 
12548.     Rents 619 

MlMonri. 

Constitution,  1865. 

Art  4,  I  27.     Forbidding  passage  of  special 

laws 818 

Constitution,  1875. 

Art.    2, 1  4.     Object  of  constitutional  gov- 
ernment     780 

Art    2, 1 20.     Compensation    for    property 

taken    780 

Art    4,  S  53.     Special  legi»!lation   318 

Art    0,  ig  20-25.     St.   Louis   7.S2 

Art.  10,  }  18.     State  board  of  equalization.   573 
Art  12,  f    7.     Corporations  311 

Statutes. 

1871-72,  p.  15.     Bridge  companies 3(>S 

1801,  p.    75.     Foreign  corporations   309 

1805,  p.  121.     Right   of   railroads   to   build 

toll-bridges    318 

1001,  p.  232.     State  board  of  equalization. .  573 

General  Statutes,  1865. 

Chap.  66.     Condemnation  proceedings  ....  308 
Chap.  60,  pp.  370,   371,   |S   16-18.     Bridge 

companies    308 

Revised  Statutes,  1819. 
II  058-855.     Bridge  companies 808 

Revised  Statutes,  1889. , 
II  2803-2805.     Bridge  companies 308 

Revised  Statutes,  1899. 

Chap.  12,  arts.  2,  4.     Regulation  of  trans- 
portation chairges  . .   777 
11    1024-1026.     Foreign    private    corpora- 
tions     313 

1 1035.     Powers  of  railroad  corporations. .   300 

i  1060.  .  Power  of  eminent  domain 317 

fl  1113-1115.     Duty  of  Initial  carrier 776 

|1266.     Appointment  of  commissioners. . .  812 
Chap.  12,  art  0.     Manufacturing  and  busi- 
ness companies 316 

11  1315,  1316.     Foreign  corporations 317 

11 1351-1353.     Bridge  companies 308 

i  6433.     Factories   561 

8  f»:M4,     state  board  of  equalization .'.".'i 

I  0856.     Power  of  assessment 573 


Citations. 
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Statute; 


Amending  exeeati<m 

Judicial  sales 

CoDdoet  of  trial. .. 


1871-72,  p.  80.  I  251. 
1899,  March  2,  p.  145. 
1897,  Mardi  1,  p.  241. 

Code  of  civil  Procedure, 

i   635.    Service  of  suminons 

I   774.    Amendments  by  the  court  . . .  ._^ . 
I   778.    Immaterial  errora  disregarded... 

1 1080.    Conduct  of  trial 

1 1211.    Form  and  contents  of  writ  of  exe- 
cution     

112340-2846.     Will  contest    

1 3120.    Proof  of  act  by  witness 

11 3379,  8380.     Rules  of  eyidence 

Political  Code, 

If  3084,  8035.     Quarantining  sheep  for  in- 
spection   


828 
329 
822 


328 
827 
327 
822 

327 
322 
324 
824 


Art  1,  I  8. 


Hebraaka. 

Constitution. 
Doe  process  of  law. 


Statutes. 
chap.   24.     Railroad 


trans- 


1893,    p.   164, 

portation  

Compiled  Statutes. 

Chap.  32,  I  14.     Mortgage 

Code  of  Civil  Procedure. 

1 267.    Notice  of  application  for  recelyer 

Constitution. 
Art    1,  S    2.     Government  In  the  hands  of 


483 

342 

752 
798 
796 


the  people 
loca: 
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LAWYERS'    EBPORTS 


AITNOTATED. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


MUTUAL  LIFE  INSURANCE  COMPANY 
of  New  York,  Plff.  in  Err., 

V, 

Alphonsine  McGREW. 
(188  U.  8.  291.) 

1.  A  Federal  question  flrst  raised  In  a 
petition  for  reltearlnar  in  the  highest 
state  court  Is  raised  too  late  to  confer  juris- 
diction upon  the  Supreme  Court  of  the 
United  States,  where  such  petition  was  de- 
nied without  opinion. 

S.  An  aTern&ent  In  an  ansinrer  in  a  suit 
by  a  divorced  wife  on  a  policy  of  insurance 
on  her  former  husband's  life,  that,  by  virtue 
of  the  Hawaiian  laws  and  the  decree  of  di- 
rorce  thereunder,  all  her  rights  in  such  pol- 
icy had  passed  to  and  become  the  property 
of  her  husband,  is  not  the  special  assertion 


of  a  right  or  claim  under  the  treaty  with 
Hawaii,  which  is  essential,  under  U.  8.  Rey. 
Stat.  I  700  (U.  S.  Comp.  Stat.  1901,  p.  575), 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  a  Judgment 
of  a  state  court  adverse  to  such  right  or 
claim. 
3.  A  decision  of  a  state  court  cannot 
be  reviewed  in  the  Supreme  Court  of  the 
United  States  as  a  denial  of  full  faith  and 
credit  to  an  Hawaiian  Judgment,  where  the 
Federal  right  did  not  exist  when  Judgment 
of  the  trial  court  was  rendered  because  the 
Hawaiian  islands  had  not  then  been  annexed 
to  the  United  States,  and  such  contention 
was  not  brought  to  the  attention  of  the  high- 
est state  court  in  any  form. 

{White,  J.,  di99eni8.) 
(February  23,  1903.) 


Note. — How  and  when  questiona  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States. 

I.  Scope  of  note,  33. 

IL  Presentation    of    the   Federal   question    to 
the  state  court. 

a.  How  raised. 

1.  The  general  rules,  33. 

2.  Illustrative  cases,  35. 

b.  When  presented  in  time,  39. 

III.  The  decision   of   the  Federal   question   by 

the  state  court. 

a.  Necessity  of  decision,  42. 

b.  Essential  requisites  to  decision. 

1.  In  general,  42. 

2.  Application  of  the  rules  to  differ- 

ent Federal  questions,  44. 

c.  Ifaiure  of  devision  as  affecting  right 

of  rerietc,  53. 

d.  Decision  need  not  he  erroneous,  56. 

e.  Decision  must   he  controlling,  56. 

IV.  Conclusion,  58. 

I.  Scope  of  note. 

The  nature  of  the  controversy  essential  to 
confer  Jurisdiction  on  the  Supreme  Court  of  the 
I.'nlt(»d  States  of  a  writ  of  error  to  a  state 
eoart  has  been  discussed  in  a  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.  R.  A.  513.  It  is 
tbe  intention  to  consider  in  the  present  note 
<^^ly  the  time  and  manner  of  the  presentation 
of  such  a  controversy  to  the  state  court,  and 
the  decision  of  that  court  upon  It,  leaving  for 
future  discussion  the  question  how  the  pres- 
entation and  decision  of  such  a  controversy 
«3L.R.  A. 


must  be  made  to  appear  on  the  record  in  order 
to  sustain  the  exercise  of  this  Jurisdiction. 

II.  Presentation  of  the  Federal  question  to  the 
state  court, 

a.  How  raised. 

I.  The  general  rules. 

It  is  only  lo  the  third  class  of  cases  enu- 
merated in  the  statute  conferring  this  Jurisdic- 
tion that  the  Federal  question  must  be  spe- 
cially set  up  or  claimed.  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R.  Light 
&  r.  Co.  172  U.  S.  475,  43  L.  ed.  521.  19  Sup. 
Ct.  Rep.  247;  Yazoo  &  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  1,  45  L.  ed.  395,  21  Sup.  Ct. 
Rep.  240. 

Hence,  when  the  question  Is  as  to  the  valid- 
ity, under  the  Federal  Constitution,  of  a  state 
statute,  very  little  importance  has  been  at- 
tached to  the  inquiry  whether  the  question 
was  formally  raised.  Murray  v.  Charleston, 
96  U.   S.  432,  24   L.  ed.   760. 

In  such  eases  the  special  clause  of  the  Fed- 
eral Constitution  supposed  to  render  the  stat- 
ute invalid  need  not  be  speciflcally  pointed 
out.  Proprietors  of  Bridges  v.  Hoboken  Land 
&  Improv.  Co.  1  Wall.  116,  17  L.  ed.  571 ;  Fur- 
man  V.  Nichol,  8  Wall.  44,  19  L.  ed.  370; 
Spencer  v.  Merchant,  125  U.  S.  345,  31  L.  ed. 
703.  8  Sup.  Ct.  Rep.  921 ;  Murray  v.  Charleston, 
96  U.  S.  432,  24  L.  ed,  760.  Contra,  Farney 
V.  Towle,  1  Black,  350,  17  L.  ed.  216,  where 
the  court  ruled  that  the  attention  of  the  state 
court  must  be  called  to  the  particular  clause 
of  the  Federal  Constitution  relied  upon  to  in- 
validate the  statute. 
3  33 


84 


8UPBEME  Court  of  the  United  States. 


Fbb.» 


ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  -review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  for  the  City  and  County  of  San 
Francisco  in  favor  of  plaintiff  in  a  suit  on 
a  policy  of  life  insurance.    Dismissed, 

Statement  by  Fuller,  Ch.  J.: 

This  is  a  writ  of  error  to  revise  the  judg- 
ment of  the  supreme  court  of  the  state  of 
California,  affirming  a  judgment  of  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco  in  favor  of  Alphonsine  McGrew 
and  against  the  Mutual  Life  Insurance 
Company  of  New  York.  132  Cal.  85,  64 
Pac.  103. 

The  action  was  brought  on  a  policy  of  in- 
surance payable  to  Alphonsine  C.  McGrew, 


and  in  the  amended  answer  to  the  complaint 
the  recovery  of  a  decree  of  divorce  was 
averred,  and  it  was  alleged  "that,  under  and 
by  virtue  of  the  Hawaiian  law  in  force  at 
the  time  said  decree  of  divorce  was  granted 
and  now  in  force,  it  is  provided:  'When  a 
divorce  is  decreed  for  the  adultery  or  other 
offense  amounting  thereto,  of  the  wife,  th« 
husband  shall  hold  her  personal  estate  for- 
ever, and  he  shall  hold  her  real  estate  so 
long  as  they  shall  live;  and  if  he  shall  buj*- 
vive  her,  and  there  shall  be  issue  of  the 
marriage  born  alive,  he  shall  hold  her  real 
estate  for  the  term  of  his  own  life,  as  a  ten- 
ant by  the  curtesy;  provided  that  the  court 
may  make  such  reasonable  provision  for  the 
divorced  wife  out  of  any  real  estate  that 
may  have  belonged  to  her  as  it  may  deem 


Though  the  formal  raising  of  this  question  Is 
not  essential,  it  must  necessarily  have  been  in- 
volved in  the  cause.  Yazoo  &  M.  Valley  R. 
Co.  V.  Adams,  180  U.  B.  41,  46  L.  ed.  415,  21 
Sup.  Ct.  Hep.  256;  Atty.  Gen.  v.  Federal 
Street  Meetlng-House,  1  Black,  262,  17  L.  ed. 
61  ;  Endowment  &  Benev.  Asso.  v.  Kansas,  120 
U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct.  Rep.  449. 

Where  the  case  arises  under  the  3d  clause 
of  the  jurisdictional  statute,  the  right,  title, 
privilege,  or  immunity  must  be  specially  set 
up  or  claimed.  Chicago  &  N.  W.  R.  Co.  v.  Chi- 
cago, 164  D.  S.  454,  41  L.  ed.  511,  17  Sup.  Ct. 
Rep.  129;  Schuyler  Nat  Bank  v.  Bullong,  150 
U.  S.  85,  37  L.  ed.  1008,  18  Sup.  Ct.  Rep.  24  ; 
Manning  v.  French,  133  U.  S.  186,  33  L.  ed. 
r>82,  10  Sup.  Ct.  Rep.  258;  Worthy  v.  Moore 
County,  9  Wall.  611,  19  L,  ed.  565 ;  Johnson  v. 
New  York  U  Ins.  Co.  187  U.  S.  491,  47  L.  ed. 
273,  23  Sup.  Ct.  Rep.  194  ;  Sayward  v.  Denny, 
158  U.  S.  180,  39  L.  ed.  941.  15  Sup.  Ct.  Rep. 
777;  Morrison  v.  Watson,  154  U.  S.  Ill,  38 
L.  ed.  927,  14  Sup.  Ct.  Rep.  995;  French  v. 
Hopkins,  124  U.  S.  524,  31  L.  ed.  536.  8  Sup. 
Ct.  Rep.  589 ;  California  Powder  Works  v. 
Davis.  151  U.  S.  389,  38  L.  ed.  206,  14  Sup. 
Ct.  Rep.  350 ;  Onondaga  Nation  v.  Thacher, 
189  U.  S.  306,  47  L.  ed.  826,  23  Sup.  Ct  Rep. 
636. 

"It  is  true,"  said  Mr.  Justice  Brown  In  Bolln 
V.  Nebraska.  176  U.  S.  83,  44  L.  ed.  382,  20 
Sup,  Ct.  Rep.  287,  "that  this  court  has  some- 
times held  that,  If  a  Federal  question  appear 
in  the  record  and  was  decided,  or  such  deci- 
sion was  necessarily  involved  In  the  case,  and 
that  such  case  could  not  have  been  determined 
without  deciding  such  question,  the  fact  that 
it  was  not  specially  set  up  and  claimed  is  not 
conclusive  against  a  review  here ;  but  such 
cases  have  usually.  If  not  always,  arisen  under 
the  Ist  or  2d  clauses  of  fi  709  (U.  S.  Comp. 
Stat.  1901,  p.  575),  and  have  involved  the 
validity  of  a  treaty,  statute,  or  authority  ex- 
ercised under  the  United  States,  or  the  validity 
of  a  statute  or  authority  exercised  under  a 
state,  where  such  statute  or  authority  is  al- 
leged to  be  repugnant  to  the  Constitution  or 
the  laws  of  the  United  States." 

This  distinction  was  recognized  in  Telluride 
Tower  Transmission  Co.  v.  Rio  Grande  West- 
ern R.  Co.  175  U.  S.  039,  44  L.  ed.  .305,  20  Sup. 
Ct.  Rep,  245.  where  the  court  said  that  the 
validity  of  a  F'ederal  statute  was  not  drawn  in 
question,  so  as  to  present  a  case  within  the 
63  L.  R,  A. 


first  category  of  cases  specified  in  U.  S.  Rev. 
Stat.  S  709  (U.  S.  Comp.  Stat.  1901,  p.  575). 
by  setting  up  a  general  right  under  such  stat- 
ute, but  that  the  case  fell  more  properly  with- 
in the  3d  clause  of  that  section  as  one  wherein 
a  title  or  right  is  claimed  under  a  statute  of 
the  United  States,  and  that  to  confer  jurisdic- 
tion such  title  or  right  must  have  been  spe- 
cially set  up  and  claimed. 

Among  the  "rare  exceptions"  to  this  rule 
which  the  court.  In  Columbia  Water  Power  Co. 
v.  Columbia  Electric  Street  R.  Light  &  P.  Co. 
172  U.  S.  475,  43  L.  ed.  621,  19  Sup.  Ct.  Rep. 
247,  thought  might  possibly  exist  may  prop- 
erly be  Included  those  cases  in  which  the  court 
seems  to  have  lost  sight  of  the  distinction. 

Williams  V.  Bruffy.  96  U.  S.  176.  24  I.,  ed. 
716,  seems  such  a  case.  Here  the  fact  that  an 
Immunity  under  the  Federal  Constitution  was 
not  in  terms  specially  stated  in  the  pleadings 
was  not  regarded  as  material  because  the  ques- 
tion was  necessarily  involved  In  the  decision. 
To  the  same  effect  are  Harris  v.  Dennie,  3  Pet. 
292,  7  L.  ed.  683,  and  Eureka  Lake  &  Y.  Canal 
Co.  V.  Yuba  County  Super.  Ct.  116  U.  S.  410. 
29  L.  ed.  671,  6  Sup.  Ct.  Rep.  429.  where  the 
court  seems  to  have  applied  to  cases  which  in 
fact  belonged  to  the  third  class  the  rule  which 
It  has  so  often  said  was  appropriate  only  for 
cases  arismg  under  the  1st  or  2d  clause  of 
the  Jurisdictional  section. 

The  general  rule,  however,  has  been  too  often 
asserted  to  warrant  the  practitioner  in  relying 
upon  these  apparent  departures. 

No  particular  form  of  words  or  phrases  is 
necessary  to  comply  with  the  requirement  that 
the  Federal  right  be  specially  set  up  or  claimed. 
Green  Bay  &  M.  Canal  Co.  v.  I*atten  Paper  Co. 
172  U.  S.  58,  43  L.  ed.  364.  19  Sup.  Ct.  Rep. 
97 ;  Dewey  v.  Des  Moines,  173  U.  S.  193,  43  L. 
ed.  665,  10  Sup.  Ct.  Rep.  379. 

But  averments  to  present  such  a  question 
must  be  so  distinct  and  positive  as  to  place  It 
beyond  question  that  the  party  bringing  a  case 
from  the  state  court  intended  to  assert  a  Fed- 
eral right.  Michigan  Sugar  Co.  v.  Michigan.  185 
U.  S.  112.  46  L.  ed.  829,  22  Sup.  Ct.  Rep.  581  ;  F. 
G.  Oxley  Stave  Co.  v.  Butler  County.  166  U.  S. 
648,  41  L.  ed.  1149,  17  Sup.  Ct.  Rep.  709.  "The 
words  'specially  set  up  or  claimed'  imply."  said 
Mr.  Justice  Harlan.  In  the  case  last  cited, 
"that,  if  a  party  Intends  to  Invoke  for  the  pro- 
tection of  his  rights  the  Constitution  of  the 
United  States,  or  some  treaty,  statute,  commis- 
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proper.*  That,  under  and  by  virtue  of  the 
fore|?oing  provision  of  law,  and  decree  of 
divorce,  all  rights  of  the  said  Alphonsine  C. 
McGrew  in  and  to  said  policy  of  insurance 
did  pass  to  the  said  Henri  Golden  McGrew 
and  become  his  absolute  property,  free  and 
clear  of  any  claims  of  the  said  Alphonsine 
C.  McGrew,  plaintiff  herein,  whatsoever." 

The  amended  answer  also  averred  that 
after  McGrew's  death  one  Carter  was  duly 
appointed  in  Hawaii  administrator  of  his 
estate;  and.  as  such  administrator  he  com- 
menced suit  against  the  insurance  company 
in  a  circuit  court  of  Hawaii  on  the  policy  of 
insurance;  recovered  judgment  October  15, 
1895.  for  the  full  amount;  that  the  supreme 
court  of  Hawaii  affirmed  the  judgment,  and 
Bubflequently  denied  an  application  for  re- 


hearing, and  that  the  judgment  was  there- 
after paid. 

The  trial  court  made  findings  of  fact  as 
follows: 

"1.  On  the  14th  day  of  September,  1892, 
this  defendant  made,  executed,  and  deliv- 
ered to  Henri  G.  McGrew,  a  certain  policy 
of  insurance,  being  the  same  policy  men- 
tioned in  the  complaint  herein,  wherein  and 
whereby  the  said  defendant  promised  and 
agreed  to  pay  unto  the  plaintiff,  Alphon- 
sine McGrew,  the  sum  of  live  thousand  dol- 
lars ($5,000.00),  upon  the  death  of  the  said 
Henri  G.  McGrew,  during  the  continuance 
of  said  policy  of  insurance,  provided  said 
Alphonsine  McGrew  were  living  at  the  time 
of  the  death  of  said  Henri  G.  McGrew,  and 
upon  acceptance  of  satisfactory  proof  of  the 


sion,  or  authority  of  the  United  States,  he 
must  so  declare;  and,  unless  he  does  so  de- 
clare 'specialJy,'  that  Is,  unmistakably,  this 
»>art  is  without  authority  to  re-examine  the 
final  judgment  of  the  state  court.  This  stat- 
utory requirement  is  not  met  if  such  declara- 
tion is  80  general  in  its  character  that  the  pur- 
pose of  the  party  to  assert  a  Federal  right  is 
left  to  mere  Inference.*' 

Whether  a  right  or  privilege  claimed  under 
the  Constitution  or  laws  of  the  United  States 
was  distinctly,  and  sufficiently  pleaded  and 
brought  to  the  notice  of  a  state  court  is  Itself 
a  Federal  question,  in  the  decision  of  which 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  is  not  concluded  by  the  view 
taken  by  the  highest  state  court.  Carter  v. 
Texas,  177  U.  S.  442,  44  L.  ed.  839,  20  Sup. 
Ct  Rep.  687 ;  Covington  &  L,  Turnp.  Road  Co. 
T.  Sandford,  164  U.  8.  578,  41  L.  ed.  560.  17 
Sup.  Ct.  Rep.  108 ;  Mitchell  v.  Claris,  110  U.  S. 
CUiS.  28  L.  ed.  279.  4  Sup.  Ct.  Rep.  170,  312; 
Erie  R.  Co.  ▼.  Pui-dy.  185  U.  S.  148,  46  L.  ed. 
847.  22  Sup.   Ct.   Rep.  606. 

It  has  been  held  that  the  attention  of  the 
state  court  must  be  directed  to  the  particular 
vectlon  of  the  Federal  Constitution,  or  to  the 
Federal  statute,  on  which  reliance  is  placed, 
and  to  the  right  claimed  under  it.  Maxwell 
T.  NewlMld,  18  How.  511,  15  L.  ed.  506  :  Hoyt 
T.  Sheldeii,  1  Black.  518,  17  L.  ed.  65 ;  Farney 
T.  Towle,  1  Black,  350,  17  L.  ed.  216;  Capital 
City  Dairy  Co.  v.  Ohio,  183  U.  S.  238,  46  L. 
ed.  171.  22  Sup.  Ct.  Rep.  120. 

It  is  much  the  safer  practice  to  comply  with 
the  requirements  which  these  cases  prescribe, 
although  there  is  an  intimation  in  F.  O.  Oxley 
Stave  Co.  V.  Butler  County,  166  U.  S.  648.  41 
L.  ed.  1149,  17  Sup.  Ct.  Rep.  709,  supra,  that 
It  may  not  always  be  necessary  to  refer  to  the 
prpclse  words  or  to  the  particular  section  of 
the  Constitution  under  which  some  right,  title, 
privilege,  or  immunity  is  claimed.  If  a  right, 
title,  privilege,  or  immunity  Is  specially  set  up 
under  that  instrument  or  under  the  authority 
of  the  rnlted  States. 

The  Federal  question  ought  to  be  so  raised 
that  the  nigbest  state  court  can,  in  the  course 
of  its  proceedings,  consider  it.  And  where  the 
action  of  the  trial  court  In  refusing  a  removal 
to  a  Federal  court  could  not  be  considered  by 
ihi"  highest  state  court  on  an  appeal  from  the 
Judgment  of  the  lower  court  because  the  appeal 
was  from  the  judgment  a!one,  and  the  petition 
€3  L.  R.  A. 


for  removal  was  filed  subsequent  to  tne  entry 
of  such  Judgment,  the  Supreme  Court  of  the 
United  States  declined  Jurisdiction.  Fash- 
nacht  V.  Frank,  23  Walt.  416,  23  L.  ed.  81. 

But  if  the  highest  state  court  actually  passes 
on  the  question  the  defective  mode  of  presenta- 
tion would  seem  not  to  be  a  matter  of  impor- 
tance. And  where  the  highest  state  court 
passes  adversely  upon  the  contention  that  a 
state  law  impaired  contract  obligations.  It  is  no 
objection  to  the  exercise  by  the  Supreme  Court 
of  the  United  States  of  its  appellate  Jurisdic- 
tion that  the  point  may  not  have  been  so 
raised  under  the  state  practice  as  to  be  prop- 
erly the  subject  of  review  in  the  highest  state 
court.  Boston  Beer  Co.  v.  Massachusetts,  OT 
U.  S.  25,  24  L.  ed.  989. 

A  Federal  question  is  sufficiently  raised  in  a 
state  court  for  the  purpose  of  review  by  th» 
Supreme  Court  of  the  United  States,  although 
it  was  not  raised  in  the  court  to  which  the 
writ  of  error  was  directed,  and  which  entered 
the  Judgment  after  the  case  had  been  passed 
upon  by  the  highest  court  of  the  state,  if  the 
Federal  question  was  raised  In  that  court. 
Rothschild  V.  Knight,  184  U.  8.  334,  46  L.  ed. 
573,  22  Sup.  Ct.  Rep.  391. 

2.  Illustrative  cases. 

In  pleadings. 

An  allegation  In  a  pleading  in  a  state  court 
that  a  state  statute  is  unconstitutional  and 
void  is  not  sufficient  to  raise  a  Federal  ques- 
tion, as  it  must  be  regarded  as  intended  to  ap- 
ply to  the  state  Constitution.  Klpley  v.  Illi- 
nois, 170  U.  S.  182,  42  L.  ed.  998,  18  Sup.  Ct. 
Rep.   550. 

And  even  If  it  could  be  construed  as  apply- 
ing to  the  Federal  Constitution,  such  an  alle- 
gation is  too  general  to  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to  re- 
view a  state  decision  upholding  the  validity  of 
the  statute.  Farney  v.  Towle,  1  Black.  350,  17 
K  ed.  216.  See,  however.  Proprietors  of  Bridges 
V.  Hoboken  I^nd  &  Improv.  Co.  1  Wall.  116,  17 
L.  ed.  571 ;  Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921  ;  Mur- 
ray V.  Charleston,  96  U.  S.  432,  24  L.  ed.  760, 
— II.  a.  1,  Hupra. 

The  consistency  with,  or  repugnancy  to.  the 
Federal  Constitution  of  a  state  statute  author- 
izing the  construction  of  a  dam  across  a  creek 
is  drawn  in  question  in  an  action  of  trespass 
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death  of  said  Henri  G.  McGrew,  during  the 
continuance  of  said  policy. 

"2.  Henri  C.  McGrew  died  on  the  22d  day 
of  October,  1894,  in  Honolulu,  Hawaiian 
islands,  and  said  plaintiff  survived  him. 

"3.  Said  Henri  G.  McGrew,  upon  said 
14th  day  of  September,  1892,  and  continu- 
ously and  up  to  the  time  of  his  death,  was 
a  resident  of,  and  domicile  in,  the  Ha- 
waiian islands. 

"4.  On  the  9th  day  of  February,  1895, 
plaintiff  presented  to  said  defendant  satis- 
factory proof  of  the  death  of  said  Henri  G. 
McGrew,  and  demanded  of  said  defendant 
the  payment  of  the  sum  of  five  thousand 
($0,000.00)  dollars,  under  and  in  accord- 
ance with  the  terms  of  said  policy  of  insur- 
ance, but  defendant  has  never  paid  the 
same,  or  any  part  thereof. 


"5.  Subsequent  to  the  said  14th  day  of 
September,  1892,  and  prior  to  the  8th  day 
of  February,  1894,  the  said  Henri  G.  Mc- 
Grew became  of  unsound  mind,  and  there- 
after, upon  due  proceedings  had,  Charles  L. 
Carter,  residing  in  the  city  of  Honolulu, 
was  duly  appointed  the  guardian  of  the  per- 
son and  estate  of  said  Henri  G.  McGrew,  an 
incompetent  person,  and  continued  to  hold 
such  office  of  guardian  at  the  time  of  the 
filing  of  the  libel  of  divorce,  and  the  pro- 
ceedings thereunder  hereinafter  lyentioned. 

"6.  On  the  8th  day  of  February,  in  the 
year  1894,  Charles  L.  Carter,  as  guardian 
and  on  behalf  of  Henri  G.-  McGrew,  an  in- 
competent person,  filed  in  the  circuit  court 
of  the  first  judicial  circuit  of  the  Republic 
of  Hawaii,  which  said  court  has  jurisdiction 
over  said  parties  and  over  libels  for  divorce, 


for  Injuries  to  such  dam  In  which  plaintiff's 
declaration  is  founded  upon  such  statute  by  a 
plea  which  avers  that  the  place  where  the  al- 
leged trespass  was  committed  was  a  navigable 
stream  where  the  tide  ebbs  and  flows,  and  in 
which  there  was,  and  of  right  ought  to  have 
been  a  certain  common  and  public  way  in  the 
nature  of  a  highway.  Willson  v.  Black  Bird 
Creek  Marsh  Co.  2  Pet.  245,  7  L.  ed.  412. 

And  the  question  of  the  repugnancy  of  the 
authority  of  a  public  officer  of  the  state  exer- 
cising authority  under  the  state  to  that  provi- 
sion of  the  Federal  Constitution  which  forbids 
a  state  to  pass  any  law  impairing  the  obliga- 
tion of  a  contract  is  sufficiently  drawn  in 
question  by  an  application  for  a  writ  of  man- 
damus to  compel  a  county  clerk  to  accept  pay- 
ment of  certain  l)ank  notes  in  discharge  of  a 
license  tax.  which  proceeds  on  the  theory  that 
the  state  had,  in  the  passage  of  a  statute  cre- 
ating the  bank,  made  a  contract  to  receive  its 
notes  in  payment  of  state  taxes,  and  that  It 
was  not  within  the  power  of  a  subsequent  leg- 
islature to  impair  the  binding  force  of  this 
contract.  Furman  v.  Nichol,  8  Wall.  44,  19 
L.  ed.  370. 

A  general  allegation  In  a  suit  to  vacate  a  de- 
cree that  such  decree  was  passed  against  some 
persons  who  were  at  the  time  dead,  and 
against  others  who  were  necessary  parties  but 
had  no  notice  of  the  proceedings,  does  not, 
within  the  meaning  of  U.  S.  Rev.  Stat.  |  709, 
specially  set  up  a  rt«rht  or  immunity  under  the 
14th  Amendment  of  the  Constitution  of  the 
United  States  forbidding  a  state  to  deprive  any 
person  of  his  property  without  due  process  of 
law.  F.  G.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  048,  41  L.  ed.  1149,  17  Sup.  Ct.  Eep. 
709. 

No  question  of  a  Federal  nature  claimed 
under  the  Constitution  of  the  United  States 
can  be  said  to  have  been  made  by  the  mere  al- 
legation "that  the  amount  of  said  tax  is  great- 
er than  the  reasonable  market  value  of  said 
lots,  whether  considered  singly  or  together ; 
the  assessment  against  each  particular  lot  be- 
ing greater  in  amount  than  the  value  of  such 
particular  lot,  and  the  aggregate  assessment 
being  greater  in  amount  than  the  reasonable 
market  value  of  nil  said  lots  taken  together ; 
and  that  said  defendants  are  seeking  to  enforce, 
as  against  plaintiflT,  not  merely  a  sale  of 
said  lots,  but  also  to  compel  plaintiff  to  pay 
63  L.  R.  A. 


the  full  amount  of  said  tax  regardless  of  what- 
ever sum  said  lots  may  be  sold  for,  and  regard- 
less of  the  actual  value  of  the  same."  Dewey 
V.  Des  Moines,  178  U.  S.  193.  43  L.  ed.  665,  19 
Sup.  Ct.  ttep.  379. 

A  general  statement  in  the  answer  to  quo 
warranto  proceedings  in  a  state  court  to  for- 
feit the  franchise  of  a  corporation  for  its  vio- 
lation of  a  state  statute,  that  the  proper  rem- 
edy is  by  a  criminal  prosecution,  and  that  *'thls 
proceeding  is  in  violation  of  the  Constitution 
of  the  United  States,"  is  not  sufficient  in  itself 
to  raise  a  Federal  question,  where  no  specifica- 
tion is  made  as  to  the  particular  clause  of  the 
Constitution  relied  upon.  Capital  City  Dairy 
Co.  V.  Ohio,  183  U.  8.  238,  46  L.  ed.  171,  22 
Sup.  Ct.  Rep.  120. 

The  right  to  trial  by  jury  on  the  question  of 
waiver  of  preliminary  examination  is  not 
claimed  as  a  Federal  right  in  a  state  court  by 
a  plea  in  abatement  to  an  information  alleging 
that  the  prosecution  Is  in  contravention  of  the 
14th  Amendment  to  the  Federal  Constitution, 
where  this  allegation  evidently  referred  to 
prior  paragraphs  of  the  plea,  which  dealt  only 
with  the  necessity  of  a  prosecution  by  indict- 
ment to  constitute  due  process  of  law.  Bolln 
V.  Nebraska,  176  U.  S.  83,  44  L.  ed.  382,  20 
Sup.  Ct.  Rep.  287. 

An  explicit  allegation  in  a  pleading  that  a 
claim  is  founded  on  certain  acts  of  Congress 
and  a  contract  with  the  United  States  is  suffi- 
cient to  present  a  Federal  question  for  review 
by  the  Supreme  Court  of  the  United  States  if 
the  alleged  right  is  denied  by  the  state  court. 
Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper  Co. 
172  U.  S.  58,  43  L.  ed.  364,  19  Sup.  Ct.  Rep. 
97. 

A  mere  claim  of  title  in  a  pleading,  without 
indicating  the  source,  does  not  sufficiently  in- 
dicate that  title  is  claimed  under  an  act  of 
Congress,  so  as  to  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review  the 
judgment  of  a  state  court  denying  the  validity 
of  such  title.  Yesler  v.  Washington  Harbor 
Line.  146  U.  S.  64«,  36  L.  ed.  1119,  13  Sup.  Ct. 
Rep.  190. 

An  allegation  in  an  answer  in  a  suit 
in  a  state  court  to  foreclose  a  deed 
of  trust  that,  If  any  lien  existed,  it 
was  wholly  devested  by  certain  foreclos- 
ure proceedings  in  a  F'ederal  court,  is  such 
an  assertion  of  a  right  and  title  under  an  au- 
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a  libel  praying  for  a  divorce  from  said 
plaintiff  on  the  ground  of  her  adultery;  and 
thereafter,  and  on  the  11th  day  of  April, 
1804,  this  plaintiff,  lK>ing  then  a  resident  of, 
and  domiciled  in,  said  Hawaiian  islands, 
appeared  in  said  action  and  contested  the 
same. 

"7.  On  the  23d  day  of  August,  1894,  a 
decision  was  rendered*  and  on  the  24th  day 
of  August,  1804,  a  decree  was  signed  in  said 
cause  by  the  said  circuit  court,  dissolving 
the  bonds  of  matrimony  theretofore  exist- 
ing between  said  Henri  G.  McGrew  and  this 
plaintiff,  upon  the  ground  of  the  adultery 
of  this  plaintiff. 

"8.  On  the  5th  day  of  April,  1894,  this 
plamtiff  left  the  Hawaiian  islands  with  the 
int^tion  of  not  returning  to  said  islands, 
but  orf  coming  to  the  state  of  California  and 


of  making  her  home  in,  and  permanently 
residing  in,  said  state.  And  thereafter,  and 
in  due  course  of  her  voyage  from  the  Ha- 
waiian islands  and  in  said  month  of  April, 
this  plaintiff  arrived  in  the  state  of  Cali- 
fornia, and  with  said  intention  above  men- 
tioned, thereupon  took  up  her  residence  in, 
and  made  her  home  in,  said  state,  and  with 
said  intention  has  ever  since  continuously 
remained  in,  and  resided  in,  and  made  her 
home  in,  said  state  of  California;  and  on 
the  2dd  and  24th  days  of  August,  1894,  was 
actually  in,  and  residing  in,  said  state,  with 
the  intention  above  mentioned  of  per- 
manently residing  and  making  her  home  in 
said  state  of  California. 

"9.  Prior  to  said  5th  day  of  April,  1894, 
this  plaintiff  had  been  excluded  by  said 
Charles  L.  Carter,  as  such  guardian,  from 


thority  exercised  under  the  United  States  as  | 
xives  the  Supreme  Court  of  the  United  States 
jurisdiction  to  re-ezamine  the  final  judgment 
of  the  state  court.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  ▼.  Long  Island  Loan  &  T.  Co.  172  U.  S. 
493,  43  L.  ed.  528,  19  Sup.  Ct.  Rep.  238. 

A  statement  tn  an  amended  answer  that 
plaintiff  Intended  to  set  up  certain  rights  under 
certain  mining  claims,  and  that  these  claims 
were  abandoned  and  forfeited  before  certain 
other  claims  through  which  defendants  as- 
serted title  were  located,  is  not  sufficient  to 
constitute  a  defiuite  claim  of  right  or  title  un- 
der a  statute  of  the  United  States  which  will 
present  a  Federal  question  on  writ  of  «rror 
from  the  Supreme  Court  of  the  United  States 
to  a  state  court.  Speed  v.  McCarthy,  181  U. 
S.  269,  45  I^  ed.  855,  21  Sup.  Ct.  Rep.  613. 

Federal  questions  which  would  have  been 
raised  if  an  answer  had  been  amended  as  pro- 
posed cannot  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States  to  review  a 
judgment  of  a  state  court,  where  the  motion  to 
amend  was  made  without  showing  any  reasons 
therefor,  and  no  exceptions  were  taken  to  the 
action  of  the  court  in  disallowing  the  amend- 
ment. Kipley  y.  Illinois.  170  U.  S.  182,  42  L. 
ed.  998,  18  Sup.  Ct  Rep.  550. 

Exceptions  and  objections. 

An  objection  to  the  admission  of  a  judgment 
record  in  evidence  on  the  ground  that  the  law 
mider  which  the  proceedings  were  had  was  un- 
constltutionai  and  void  is  too  general  to  give 
the  Supreme  Court  of  the  United  States  juris- 
diction of  a  writ  of  error  to  a  state  court. 
Messenger  ▼.  Mason,  10  Wall.  507,  19  L.  ed. 
1028. 

An  objection  raised  in  the  state  court  that 
a  state  statute  is  unconstitutional  and  void 
relates  only  to  the  power  of  the  state  legisla- 
tare  under  the  state  Constitution,  and  raises 
DO  Federal  question  which  will  give  the  Su- 
preme Court  of  the  United  States  jurisdiction 
to  review  a  Judgment  of  the  state  court  sus- 
taining the  validity  of  the  statute.  Layton  v. 
Missoorl,  187  U.  S.  356,  47  L.  ed.  214,  23  Sup. 
Ct  Rep.   137. 

The  objection  to  the  admission  in  evidence, 
to  show  defendant's  title,  of  a  certificate  of  a 
register  and  receiver  of  the  Land  Office,  which 
appeared  on  Its  face  to  have  been  canceled  and 
reinstated  by  the  Land  Department,  does  not 
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draw  the  validity  of  the  authority  of  that  de- 
partment in  question.  Cook  County  v.  Calumet 
ft  C.  Canal  ft  Dock  Co.  138  U.  S.  635,  34  L.  ed. 
1110,  11   Sup.  Ct  Rep.  435. 

An  exception  to  the  action  of  a  state  court 
in  overruling  an  objection  to  the  introduction 
of  any  evidence  under  a  petition  in  a  suit  to 
recover  the  penalty  imposed  by  the  laws  of 
the  United  States  upon  national  banks  for 
knowingly  contracting  for  and  receiving  usuri- 
ous interest  on  the  ground  that  the  complaint 
was  insufficient,  does  not  indicate  that  the  at- 
tention of  the  state  court  was  directed  to  the 
proposition  that  by  its  decision  it  might  deny 
some  title,  right,  privilege,  or  immunity  aris- 
ing under  such  laws.  Schuyler  Nat  Bank  v. 
Bollong,  160  U.  8.  85,  37  L.  ed.  1008,  14  Sup. 
Ct.  Rep.  24. 

The  exception,  on  a  prosecution  for  selling 
intoxicating  liquors  in  violation  of  a  state 
prohibitory  law,  In  which  it  appeared  that  such 
liquors  were  sent  by  defendant  by  express  C.  O. 
D.,  from  another  state  to  the  purchasers,  that 
the  facts  as  established  did  not  constitute  an 
offense  against  the  state  statute,  -and  that  de- 
fendant ought  not  to  have  been  found  guilty 
under  the  facts,  is  too  general  to  raise  any  ques- 
tion in  a  state  court  as  to  the  commerce  clause 
of  the  United  States  Constitution,  or  as  to  any 
right  claimed  under  it.  O'Neil  v.  Vermont,  144 
U.  S.  323,  36  L.  ed.  450,  12  Sup.  Ct  Rep.  693. 

An  exception  to  the  denial  of  a  motion  for 
a  new  trial  on  the  ground  that  a  state  statute 
violates  the  5th  Amendment  to  the  Federal 
Constitution  Securing  due  process  of  law  is  not 
the  equivalent  of  a  claim  of  the  benefit  of  the 
due-process-of-law  clause  of  the  14th  Amend- 
ment. Chapln  V.  Fye,  179  U.  8.  127,  45  L.  ed. 
119,  21  Sup.  Ct  Rep.  71. 

Requested  instructions. 

A  request  to  instruct  the  jury  that  a  state 
statute  is  unconstitutional  and  void,  and  that 
it  denies  "inherent  indefeasible  rights"  and  a 
"remedy  by  the  due  course  of  law"  (using  the 
words  of  the  state  Constitution),  presents  no 
Federal  question,  as  the  claim  is  presumed  to 
refer  to  the  state  Constitution  only.  Miller  v. 
Cornwall  R.  Co.  168  U.  S.  131,  42  L.  ed.  409, 
18  Sup.  Ct  Rep.  34. 

A  request  that  the  state  court  should  hold 
that  a  judgment  upon  which  the  action  was 
brought  was  void  because  rendered  by  a  judge 
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the  home  of  said  Henri  G.  McGrew,  and  was 
by  him  tliereafter  prevented  from  returning, 
and  has  ever  since  and  until  the  death  of 
said  Henri  G.  McGrew  been  by  him  pre- 
vented from  returning  to  the  same,  and  was 
on  said  .^th  day  of  April,  excluded  from  said 
home  by  said  guardian. 

"10.  On  said  5th  day  of  April,  1894,  this 
plaintiff  had  no  home,  and  has  never  since 
had  a  home  in  the  Hawaiian  islands." 

[Findings  11,  12,  13,  14,  16,  and  17  re- 
ferred to  the  filing  of  a  bill  of  exceptions  by 
Mrs.  McGrew  in  the  divorce  suit,  and  the 
statute  and  rule  of  court  of  Hawaii  in  re- 
spect of  the  practice  in  relation  thereto.] 

"15.  The  following  Hawaiian  law  was  in 
force  in  the  Hawaiian  islands  at  the  time 
said  decree  of  divorce  was  granted,  to  wit: 


When  a  divorce  is  decreed  for  the  adultery 
or  other  offense  amounting  thereto  of  the 
wife,  the  husband  shall  hold  her  personal 
estate  forever." 

And  the  court  concluded,  as  matter  of 
law,  that  the  rights  of  Mrs.  McGrew  in  and 
to  the  policy  and  the  moneys  due  thereunder 
never  passed  to  her  husband,  nor  did  the 
policy  or  money  due  thereunder  ever  become 
his  property;  and  that  the  insurance  com- 
pany was  indebted  to  Mrs.  !McGrcw  on  said 
policy  in  the  sum  of  $5,000  and  interest. 
Judgment  was  rendered  accordingly  Octo- 
ber 11,  1897,  and  the  case  was  carried  to 
the  supreme  court  of  the  state,  and  the 
'  record  filed  therein  December  13,  1897.  The 
■  judgment  was  affirmed  February  28,  1901, 
and  a  petition  for  rehearing  denied.  132  C'al. 


appointed  by  the  military  governor  of  the  state 
of  I^uisiana  raises,  though  somewhat  obscure- 
ly, the  question  whether  a  court  so  held  had 
any  Jurisdiction  under  the  Constitution  of  the 
United  States.  Penny  wit  v.  Eaton,  15  Wall. 
380,  21  L.  ed.  72. 

Motions    after   verdict. 

A  reason  assigned  In  support  of  a  motion 
for  a  new  trial  in  a  state  court,  that  a  state 
statute  is  unconstitutional,  is  not  suflScient  to 
give  the  Supreme  Court  of  the  United  States 
Jurisdiction  to  review  the  Judgment  of  the  state 
court,  as  it  may  refer  to  the  state  Constitu- 
tion. Endowment  &  Benev.  Asso.  v.  Kansas, 
120  U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct.  Rep. 
499. 

A  ground  assigned  for  a  motion  for  a  new 
trial  in  the  state  court,  that  the  Judgment 
holding  a  receiver  of  a  national  banlc  to  be  a 
trustee  was  "contrary  to  law,"  is  insuflScient  to 
raise  a  question  of  the  denial  of  a  right  claimed 
under  an  act  of  Congress.  Capital  Nat.  Bank 
V.  First  Nat.  Bank,  1'72  U.  S.  423,  43  L.  ed. 
502,  19  Sup.  Ct.  Rep.  202. 

A  speciUc  assertion  of  a  right,  privilege,  or 
Immunity  under  the  Federal  Constitution  at 
the  proper  time  and  in  the  proper  way  to  sus- 
tain a  writ  of  error  from  the  United  States 
Supreme  Court  to  a  state  court  is  not  made  by 
a  specilication  of  a  motion  for  a  new  trial  that 
**the  verdict  of  the  Jury  is  not  such  a  verdict 
as  is  contemplated  by  the  Constitution  of  the 
United  States  or  the  Constitution  of  the  state 
of  New  York.  The  only  verdict  recognized 
thereunder  is  that  of  a  Jury  of  twelve  men  of 
sound  miud  and  memory,  which  this  verdict  is 
not."  Re  Buchanan,  158  U.  S.  31,  39  L.  ed. 
884,  15  Sup.  Ct.  Rep.  723. 

A  Federal  right  Is  "specially  set  up  or 
claimed  lu  a  state  court,"  w^ithln  the  meaning 
of  U.  S.  Rev.  Stat.  |  709  (U.  S.  Comp.  Stat. 
1901,  p.  575),  so  as  to  confer  Jurisdiction  on 
the  Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  such  court,  where  It  was 
claimed  in  a  motion  for  new  trial  and  in  the 
assignments  of  error  in  the  state  supreme  court, 
and  was  fully  considered  in  the  opinion  of  that 
court,  whose  decision  was  adverse  to  such 
claim.  San  Jos^  Ijand  &  Water  Co.  v.  San  Jos6 
Ranch  Co.  189  U.  S.  177,  47  L.  ed.  765,  23  Sup. 
Ct.  Rep.  487. 

An  allel^atlon  that  a  statute  as  construed  by 
the  state  court  violates  both  the  state  and  Fed- 
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eral  Constitution,  made  in  a  motion  to  set 
aside  a  Judgment  on  an  agreed  case,  which  pre- 
sents no  Issue  as  to  the  validity  of  the  statute, 
is  not  suOIcIent  to  present  a  Federal  question 
as  to  the  impairment  of  the  obligation  of  a 
contract  created  by  a  charter  (which  was  not 
mentioned  in  the  agreed  case),  or  as  to  the  de- 
nial of  the  equal  protection  of  the  laws,  on  the 
theory  that,  as  the  proper  construction  of  the 
statute  was  definitely  settled  by  the  state  court, 
it  can  be  seen  that  the  statute  as  thus  con- 
strued would  have  that  effect.  Louisville  &  N. 
R.  Co.  V.  Ix)UiBville,  106  U.  S.  709,  41  U  ed. 
1173,  17  Sup.  Ct.  Rep.  725. 

A  claim  under  the  Federal  Constitution, 
specially  made  iu  a  motion  to  set  aside  the 
Judgment,  raises  a  Federal  question  for  the 
purpose  of  a  review  In  the  Supreme  Court  of 
the  Uuited  States.  Manley  v.  Park,  187  U.  S. 
547,  47  L.  ed.  206,  23  Sup.  Ct  Rep.  208. 

A  motion  made  in  arrest  of  a  Judgment  of  a 
state  court  enforcing  a  state  statute,  by  which 
motion  the  luvaUdity  of  such  statute  was 
specially  set  up  on  the  ground  of  Its  repug- 
nancy to  the  Federal  Constitution,  presents  a 
Federal  question.  St.  Ix>uis  Consol.  Coal  Co. 
V.  Illinois.  185  U.  S.  203,  46  L.  ed.  872,  22  Sup. 
Ct.  Rep.  616. 

A  motion  In  arrest  of  Judgment,  made  upon 
the  ground  that,  by  reason  of  the  defendant's 
citizenship,  the  case  w^as  transferred  to  a  Fed- 
eral court  by  the  act  of  Congress  of  February 
22,  1847,  did  not,  where  the  pleadings  do  not 
show  such  citizenship,  present  the  question  to 
the  state  court  In  a  manner  that  would  enable 
it  Judicially  to  notice  or  decide  It.  Carter  ▼. 
Bennett,  15  Uow.  353,  14  L.  ed.  727.  See  also 
Brown  v.  Massachusetts,  144  U.  S.  573.  30  L. 
ed.  546,  12  Sup.  Ct.  Rep.  757,  infra,  11.  b. 

Proceedings  on  appeal. 

An  assignment  of  error  In  the  state  court, 
that  the  charge  of  the  court  below  was  against 
and  In  conflict  with  the  Constitution  and  laws 
of  the  Uuited  States,  is  too  general  and  indefi- 
nite In  Itself  to  raise  a  Federal  question.  Max- 
well V.  Newbold,  18  How.  511,  15  L.  ed.  506. 

Something  more  than  the  mere  allegation  that 
a  state  law  is  invalid  and  unconstitutional 
must  be  set  forth  In  the  errors  assigned  in  the 
state  court  in  order  to  raise  a  Federal  ques- 
tion, as  such  an  assignment  is  satisfied  if  held 
to  refer   to  the  Constitution  of  the  state ;  in 
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S5,  64  Pac.  103.    This  writ  of  error  was  al- 
lowed by  the  chief  justice  of  that  court. 

The  supreme  court  of  California  held  that 
the  construction  given  by  the  courts  of  the 
Republic  of  Hawaii  to  the  statute  of  that 
Republic  that  permitted  an  action  for  a 
divorce  to  be  maintained  by  the  guardian  of 
an  incompetent  person  should  be  accepted, 
although  auch  was  not  the  law  of  Califor- 
nia, and  that  the  judgment  of  divorce  ren- 
dered in  that  Republic,  in  pursuance  of  the 
statute  so  construed,  should,  by  comity,  be 
given  effect  by  the  courts  erf  CaJifornia  as 
a  decree  of  divorce;  that  the  statute  of 
Hawaii  declaring  that,  where  a  divorce  is 
decreed  for  the  adultery  of  the  wife,  the 
husband  shall  take  her  personal  estate, 
could  have  no  operation  pending  the  suit  for 


divorce,  and  not  until  after  the  entry  of 
judgment;  that  Mrs.  McGrew  was  bound  by 
the  decree  of  divorce  in  Hawaii,  so  far  as 
the  dissolution  of  the  bond  of  matrimony 
was  concerned,  she  having  appeared  to  the 
action;  that  when  a  husband  commences  a 
suit  for  divorce,  the  wife  may  acquire  a 
separate  actual  domicil  by  change  of  resi- 
dence from  one  country  to  another  pending 
the  suit;  that  Mrs.  McGrew  became  domi- 
ciled in  California  prior  to  the  entry  of  the 
decree,  and  that  the  statute  of  Hawaii  de- 
claring the  forfeiture  of  her  personal  prop- 
erty to  the  husband  could  not  operate  in 
California  to  affect  her,  or  to  give  to  the 
husband  a  policy  of  insurance,  which,  by  its 
terms,  was  payable  to  her,  and  which,  at 
the  time  of  the  decree,  was  governed  by  the 


which  event  the  question  raised  is  not  one  cog- 
nizable in  the  Supreme  Court  of  the  United 
States  under  a  writ  of  error  to  a  state  court. 
Edwards  v.  Elliott,  21  Wall.  532,  22  L.  ed. 
487. 

And,  assuming  that  the  mere  raising  of  a 
Federal  question  in  the  brief  submitted  to  a 
state  appellate  court  is  sufficient  to  invest  the 
Supreme  Court  of  the  United  States  with  Ju- 
risdiction of  a  writ  of  error  to  such  court, 
such  a  question  is  not  raised  by  a  claim  that 
such  statute  was  unconstitutional  and  void, 
where  no  provision  of  the  Federal,  as  distin- 
guished from  the  state.  Constitution  was 
pointed  out  as  accomplishing  that  result.  New 
York  C.  &  H.  R.  R.  Co.  v.  New  York,  186  U. 
fi.  269,  46  L.  ed.  1158,  22  Sup.  Ct.  Rep.  916. 

A  question  respecting  due  process  of  law  Is 
not  specially  set  up  or  claimed  In  an  eminent 
domain  case,  so  as  to  give  Jurisdiction  to  the 
Supreme  Court  of  the  United  States,  by  as- 
signments of  error  in  the  state  court  which 
do  not  refer  in  any  way  to  the  Federal  Con- 
stitution, but  merely  complain  of  the  inade- 
quacy of  the  damages.  Chicago  &  N.  W.  R.  Co. 
V.  Chicago,  164  U.  S.  454,  41  L.  ed.  511,  17 
Sap.  Ct.  Rep.   129. 

A  general  statement  that  the  decision  of  a 
court  was  against  the  constitutional  rights  of 
a  iwrty.  or  against  the  14th  Amendment,  or 
that  It  is  without  due  process  of  law,  particu- 
larly when  whese  objections  appear  only  in 
specifications  of  error,  so  called,  will  not  raise 
a  F'edoral  question.  Clarke  v.  McDade.  165  U. 
8.  168,  41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284. 

Other  cases. 

The  contention  of  counsel  that  certain  stat- 
utes of  another  state  should  be  construed  ac- 
cording to  their  views  cannot  be  treated  as  the 
equivalent  of  the  express  assertion  of  a  right 
arising  under  the  Constitution  or  laws  of  the 
United  States.  Glenn  v.  Garth,  147  U.  S.  360, 
37  L.  ed.  203,  13  Sup.  Ct.  Rep.  350. 
*  The  authority  of  a  state  court  to  pass  upon 
a  question  as  to  the  Jurisdiction  of  a  Federal 
court  In  another  action  is  not  drawn  In  ques- 
tion by  a  contention  that  Its  decision  was  er- 
roneons.  Abbott  v.  National  Bank  of  Com- 
merce, 175  U.  S.  409,  44  L.  ed.  217,  20  Sup.  Ct. 
Rep.  153. 

b.  When  presented  in  time. 

The  Federal  question  relied  upon  to  confer 
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this  Jurisdiction  cannot  flrst  be  raised  In  the 
Supreme  Court  of  the  United  States.  Qulmby 
V.  Boyd,  128  U.  S.  488,  32  L.  ed.  502,  9  Sup. 
Ct.  Rep.  147;  Morrison  v.  Watson,  164  U.  S. 
Ill,  38  L.  ed.  927,  14  Sup.  Ct.  Rep.  995;  Mar- 
row V.  Brink  ley,  129  U.  S.  178,  32  L.  ed.  654,  9 
Sup.  Ct.  Rep.  267;  Scudder  v.  Coler,  175  U.  S. 
32,  44  L.  ed.  62,  20  Sup.  Ct  Rep.  26;  Chapin 
V.  Fye,  179  U.  S.  127,  45  L.  ed.  119,  21  Sup. 
Ct.  Rep.  71;  Bergner  v.  Palethorp,  131  U.  S. 
Appx.  covin. ;  Spies  v.  Illinois,  123  U.  S.  131, 
31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21  ;  Sweringen  v. 
St.  lx)uis,  185  U.  S.  38,  46  L.  ed.  795,  22  Sup. 
Ct.  Rep.  569. 

It  Is  not  raised  in  time  where  it  flrst  appears 
In  the  petition  for  writ  of  error  from  the  Su- 
preme  Court  of  the  United  States  to  the  state 
court.  Johnson  v.  New  York  L.  Ins.  Co.  187 
U.  S.  491,  27  h.  ed.  273.  23  Sup.  Ct.  Rep.  194  : 
Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.  187  U.  S.  569,  47  L.  ed. 
307,  23  Sup.  Ct.  Rep.  178. 

It  Is  essential  that  at  some  point  In  the  pro- 
cedure before  the  state  courts  the  Federal  ques- 
tion relied  upon  to  confer  such  Jurisdiction  be 
presented  for  decision.  Murdock  v.  Memphis, 
20  Wall.  590.  22  L.  ed.  429  ;  Church  v.  Kelsey, 
121  U.  S.  282,  30  L.  ed.  960,  7  Sup.  Ct.  Rep. 
897. 

The  Federal  right,  title,  privilege,  or  Im- 
munity must  be  set  up  or  claimed  In  the  trial 
court  whenever,  under  the  state  practice,  the 
highest  state  court,  in  reviewing  the  Judg- 
ments of  the  trial  court,  refuses  to  consider 
questions  not  therein  raised.  Baldwin  v. 
Kansas,  129  U.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct. 
Rep.  193;  Spies  v.  Illinois,  123  U.  S.  131.  31 
L.  ed.  80,  8  Sup.  Ct.  Rep.  21 ;  Brooks  v.  Mis- 
souri, 124  U.  S.  394,  31  L.  ed.  454,  8  Sup.  Ct. 
Rep.  443;  Morrison  v.  Watson,  154  U.  S.  Ill, 
38  L.  ed.  927.  14  Sup.  Ct.  Rep.  995;  Erie  R. 
Co.  v.  Purdy.  185  U.  S.  148,  46  L.  ed.  847,  22 
Sup.  Ct  Rep.  605 ;  Layton  v.  Missouri,  187  U. 
S.  356,  47  L.  ed.  214,  23  Sup.  Ct.  Rep.  137. 

And  the  claim  of  a  Federal  right  flrst  made 
In  a  motion  In  arrest  of  Judgment  Is  not  in  time 
where  the  highest  state  court  rests  its  affirm- 
ance of  the  order  overruling  the  motion  upon 
the  ground  that  only  errors  apparent  upon  the 
face  of  the  record  can  be  availed  of  to  sustalt 
a  motion  In  arrest  of  Judgment.  Brown  v. 
Massachusetts,  144  U.  S.  573,  36  L.  ed.  546. 
12  Sup.  Ct.  Rep.  757. 

But  where   the  Federal   right   was  specially 
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law  of  her  doinicil  in  California.  No  allu- 
eion  whatever  wa8  made  by  the  supreme 
court  to  the  treaty  between  Hawaii  and  the 
United  States. 

The  decisions  of  the  supreme  court  of  Ha- 
waii are  reported, — McGrew  v.  McGrew,  9 
Hawaiian  Rep.  475,  10  Hawaiian  Rep.  600; 
Carter  v.  Mutual  L,  Ins,  Co.  10  Hawaiian 
Rep.  117,  559,  562. 

In  the  opinion  on  the  last  hearing,  De- 
cember 16,  1896,  the  court  observed:  "The 
company,  not  having  brought  the  widow 
into  court  by  interpleader,  is  in  the  unfor- 
tunate position  of  being  subjected  to  two 
suits, — one  by  the  administrator  here,  tlie 
other  by  the  widow  in  California.  It  must 
now  rely  on  the  assumption  that  the  two 
courts  will  take  the  same  view  of  the  law." 


The  court  also  considered  the  point  that  the 
statute  in  question,  §  1331  of  the  Civil  Code, 
was  repealed  by  implication  by  the  married 
women's  act  of  1888.  But  it  held  that  the 
section  was  not  inconsistent  with  that  act, 
and  that  it  might  "be  regarded  as  a  spocial 
provision  for  a  penalty  or  forfeiture  in  case 
of  a  divorce  for  the  offenae  of  adultery." 
And  the  court  said  that  it  was  glad  to  know 
that  the  section  had  been  repealed.  Section 
1331  was  repealed  May  12,  1896  (Hawaii 
Laws  1896,  p.  70,  act  24). 

Article  8  of  the  treaty  between  the  United 
States  and  th'e  Kingdom  of  Hawaii  was  as 
follows: 

"The  contracting  parties  engage,  in  re- 
gard to  the  personal  privileges,  that  the  cit- 
izens of  the  United  States  of  America  shall 


set  up,  and  was  denied  by  the  highest  state 
court.  It  was  not  regarded  important  that  It 
was  not  to  set  up  or  claimed  In  the  declaration 
as  to  be  decided  in  passing  on  a  demurrer,  and 
was  first  presented  by  a  motion  to  set  aside  the 
judgment  on'  the  demurrer,  and  its  denial  as- 
signed as  error  on  appeal  to  the  highest  court 
of  the  state.  Meyer  v.  Richmond,  172  U.  S. 
82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106. 

Nor  is  it  matei-Ial  that  the  claim  of  Federal 
right  was  first  asserted  in  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  where  the 
case  was  one  in  which  no  provision  was  made 
for  filing  an  answer,  and  the  claim  was  again 
asserted  In  the  assignment  of  errors  filed  In 
the  highest  state  court.  Chicago,  B.  ft  Q.  U. 
Co.  V.  Chicago.  166  U.  8.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581.  And  see  also  San  Josg  T^nd 
&  Water  Co.  v.  San  Jos^  Ranch  Co.  189  U.  S. 
177,  47  L.  ed.  763,  23  Sup.  Ct.  Rep.  487 ;  Man- 
ley  V.  Park,  187  U.  S.  647,  47  L.  ed.  296,  23 
Sup.  Ct.  Rep.  208 ;  St.  Louis  Consol.  Coal  Co.  v. 
Illinois,  185  U.  S.  203,  46  L.  ed.  872,  22  Sup. 
Ct.  Rep.  616 ;  Carter  v.  Bennett,  15  How.  354, 
14  L.  ed.  727,  —  supra,  II.  a,  2. 

A  question  as  to  the  repugnancy  of  a  state 
statute  to  the  Federal  Constitution,  first  raised 
in  the  supreme  court  of  a  state,  and  there 
decided,  not  on  the  ground  that  it  was  not 
raised  in  the  lower  court,  but  upon  Its  merits 
Is  not  raised  too  late  for  the  purpose  of  re- 
view on  writ  of  error  from  the  Supreme  Court 
of  the  United  States.  Sully  v.  American  Nat. 
Bank,  178  U.  S.  289,  44  L.  ed.  1072,  20  Sup. 
Ct.  Rep.  935. 

A  Federal  question  was  not  set  up  too  late 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error  to  a 
state  court,  where  it  was  raised  by  the  as- 
signments of  error  In  the  state  supreme  court, 
and  was  considered  and  decided  by  a  commis- 
sion appointed  to  aid  that  court  in  the  dis- 
charge of  Its  duties,  and  the  Judgment  of  such 
commlssiou  was,  for  the  reasons  stated  In  Us 
report  affirmed  by  the  state  supreme  court. 
Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189  U.  8. 
301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  565. 

And  where  a  Judgment  of  the  highest  court 
of  a  state  necessarily  Involves  a  denial  of 
rights  claimed  under  the  Constitution  of  the 
United  States,  the  Supreme  Court  of  the  United 
Slates  has  Jurisdiction,  although  the  question 
was  prenented  for  the  first  time  in  the  highest 
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state  court.  Arrowsmith  v.  Harmoning,  118 
U.  S.  194,  30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023. 

So,  where  exemption  from  suit  as  consul  of 
a  foreign  power  was  first  claimed  in  an  assign- 
ment of  errors  In  the  highest  sUte  court,  the 
Supreme  Court  of  the  United  States  will  not 
refuse  to  take  Jurisdiction  of  a  writ  of  error 
to  the  state  court,  where  the  record  shows  no 
objection  founded  on  the  omission  to  plead  tne 
exemption  In  the  lower  court,  and  the  only  an- 
swer to  the  assignment  of  error  Is  that  the  fact 
of  such  consulship  does  not  appear  In  the  rec- 
ord. Davis  V.  Packard,  7  Pet.  276,  8  L.  ed. 
684. 

A  claim  that  the  admission  In  evidence  of 
the  previous  testimony  of  an  absent  witness 
was  In  violation  of  the  14th  Amendment  to 
the  Federal  Constitution  was  not  specially  set 
up  at  the  proper  time  and  In  the  proper  way  to 
confer  Jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  the  Judgment  of  the 
highest  court  of  a  state  by  an  assignment  of 
error  m  that  cotirt,  which  was  not  considered 
by  It  presumably  because  no  such  question  had 
been  raised  In  the  trial  court.  Jacobl  v.  Ala- 
bama, 187  U.  S.  133,  47  L.  ed.  106,  23  Sup. 
Ct.  Rep.  48. 

The  Federal  question  must  be  raised  before 
final  decision  in  the  highest  state  court  of  the 
state.  Winona  &  St.  P.  Land  Co.  v.  Minnesota, 
159  U.  S.  540,  40  L.  ed.  252,  16  Sup.  Ct.  Rep. 
88;  Simmerman  v.  Nebraska,  116  U.  S.  54,  21> 
L.  ed.  535.  6  Sup.  Ct.  Rep.  278. 

It  Is  not  In  time  when  first  presented  on  an 
application  for  rehearing  In  the  highest  state 
court  (Poydras  de  la  Lande  v.  Louisiana.  18 
How.  192,  15  L.  ed.  350;  Stelnes  v.  Franklin 
County,'  14  Wall.  15.  20  L.  ed.  846 ;  Susque- 
hanna Boom  Co.  V.  West  Branch  Boom  Co.  IIO 
U.  S.  57,  28  L.  ed.  69,  8  Sup.  Ct.  Rep.  438; 
Simmerman  v.  Nebraska,  116  U.  S.  54,  29  I^. 
ed.  585,  6  Sup.  Ct  Rep.  278;  Bushnoll  v. 
Crooke  Min.  &  Smelting  Co.  148  U.  S.  6S2.  .37 
L.  ed.  610,  13  Sup.  Ct.  Rep.  771  :  Miller  v.  Tex- 
as, 153  U.  S.  535,  38  L.  ed.  812,  14  Sup.  CX. 
Rep.  874;  Say  ward  v.  Denny.  158  U.  S.  180, 
39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777 :  Miller  v. 
Cornwall  R.  Co.  168  U.  S.  131,  42  L.  ed.  40!). 
18  Sup.  Ct  Rep.  34  ;  Capital  Nat.  Bank  v.  First 
Nat.  Bank,  172  U.  S.  425,  43  L.  ed.  502,  1J> 
Sup.  Ct.  Rep.  202 ;  Turner  v.  Richardson,  1  SO 
IT.  S.  87,  45  L.  ed.  438.  21  Sup.  Ct.  Rep.  2J)5  ; 
Eastern  Bldg.  &  L.  Asso.  v.  Welling,  181  U.  S. 
47,  45  L.  ed.  739,  21  Sup.  Ct.  Rep.  531 ;  Weber 
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enjoy  in  the  dominioDB  of  His  Majesty,  the 
King  of  the  Hawaiian  islands,  and  the  sub- 
jects of  His  said  Majesty  in  the  United 
States  of  America,  that  they  shall  have  free 
and  undoubted  right  to  travel  and  to  reside 
in  the  states  of  the  two  high  contracting 
parties,  subject  to  the  same  precautions  of 
police  which  are  practised  towards  the  sub- 
jects or  citizens  of  the  most  favored  nations. 
They  shall  be  entitled  to  occupy  dwellings 
and  warehouses,  and  to  dispose  of  their  per- 
sonal property  of  every  kind  and  descrip- 
tion, .  .  .  and  tlieir  heirs  or  representa- 
tives, being  subjects  or  citizens  of  the  other 
contracting  party,  shall  succeed  to  their  per- 
sonal goods,  whether  by  testament  or  ab  in- 
testato;  and  may  take  possession  thereof, 
either  by  themselves  or  by  others  acting  for 


them,  and  dispose  of  the  same  at  will,  pay- 
ing to  the  profit  of  the  respective  govern- 
ments such  dues  only  as  the*  inhabitants  of 
the  country  wherein  the  said  goods  are  shall 
be  subject  to  pay  in  like  cases.  And  in  case 
of  the  absence  of  the  heir  and  representative 
such  oare  shall  be  taken  of  the  said  goods 
as  would  be  taken  of  the  goods  of  a  native 
of  the  same  country  in  like  case,  until  the 
lawful  owner  may  take  measures  for  receiv- 
ing them.  And  if  a  question  should  arise 
among  several  claimants  as  to  which  of  them 
said  goods  belonged,  the  same  shall  be  de- 
cided finally  by  the  laws  and  judges  of  the 
land  wherein  the  said  goods  are.  Where,  on 
the  decease  of  any  person  holding  real  es- 
tate within  the  territories  of  one  party, 
such  real  estate  would,  by  the  laws  of  the 


▼.  Rogan,  188  U.  8.  10,  47  L.  ed.  303,  28  Sup. 
Ct  Rep.  263), — at  least  where  such  petition  for 
rehearing  is  overruled  without  any  determina- 
tion or  allusion  to  the  alleged  Federal  ques- 
tion (Pirn  V.  St.  Louis,  165  U.  S.  273,  41  L.  ed. 
714,  17  Sap.  Ct.  Rep.  322)  ;  or  tlie  question 
presented  therein  was  not  dealt  with  by  the 
state  court  as  a  Federal  question  (Mallett  v. 
North  Carolina,  181  U.  S.  589,  45  L.  ed.  1015, 
21  Sup.  Ct.  Rep.  780)  ;  or  where  the  state 
court  refused  to  consider  the  question  because 
it  had  not  sooner  been  raised  (Cliappell  v. 
Bradshaw,  128  U.  8.  132,  32  L.  ed.  369,  9  Sup. 
Ct  Rep.  40). 

In  Louisiana,  as  elsewhere,  a  claim  of  a  Fed- 
eral right,  title,  privilege,  or  immunity  is  not 
in  time  when  first  suggested  on  such  an  appli- 
cation, although  under  the  laws  of  that  state  a 
Judgment  of  the  highest  court  does  not  become 
final  until  a  specified  time  from  the  rendering 
of  the  Judgment,  within  which  time  a  dissat- 
isfied party  may  apply  for  a  rehearing;  as  it 
does  not  follow  that  new  grounds  for  decision 
will  be  allowed  to  be  presented,  or  will  be  con- 
sidered on  such  application,  and  the  general 
rule  is  otherwise.  Texas  &  P.  R.  Co.  v.  South- 
era  P.  Co.  137  U.  S.  48,  84  L.  ed.  614,  11  Sup. 
Ct.  Rep.  10. 

But  where  the  supreme  court  of  a  state  m- 
tertaina  a  petition  for  rehearing  after  it  has 
filed  its  opinion,  but  before  it  has  been  certi- 
fied down,  and  proceeds  to  discuss  the  Federal 
questions  raised  therein,  such  questions  cannot 
be  regarded  as  raised  too  late  for  the  purpose 
of  a  writ  of  error  from  the  Supreme  Court  of 
the  United  States.  Mallett  v.  North  Carolina, 
181  U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
730. 

And  the  actual  decision  of  a  Federal  question 
In  denying  a  rehearing  is  sufllcient  to  give  Ju- 
risdiction on  writ  of  error  to  a  state  court  from 
the  Supreme  Court  of  the  United  States,  al- 
though an  attempt  to  raise  that  question  for 
the  first  time  on  motion  for  rehearing  is  usually 
too  late.  Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
184  U.  8.  530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep. 
446. 

Even  if  an  exception  to  the  general  rule  that 
the  privilege  op  immunity  under  the  Federal 
Constitution  is  claimed  too  late  when  first  set 
up  in  the  state  court  on  petition  for  rehearing 
can,  however,  be  based  on  the  ground  that  the 
state  court  permitted  argument  on  the  question 
and  delivered  an  opinion  and  decision  upon  it, 
63  L.  R.  A. 


yet,  if  the  misconception  of  the  constitutional 
provision  relied  on  is  very  obvious,  the  Fed- 
eral Supreme  Court  will  not  retain  the  cause 
for  further  argument,  but  will  avail  itself  of 
the  general  rule  ordinarily  applicable,  and  di8< 
miss  the  writ  of  error.  Caldwell  v.  Texas,  137 
U.  S.  602,  34  L.  ed,  816,  11  Sup.  Ct.  Rep.  224. 

The  denial  by  a  division  of  the  supreme  court 
of  Missouri  of  a  right  under  Federal  law 
which  was  first  claimed  on  a  motion  to  transfer 
the  cause  to  the  court  in  bank  after  Judgment 
and  after  an  application  for  rehearing  had 
been  overruled  is  not  a  decision  against  a  right 
specially  set  up  or  claimed  at  the  proper  time. 
Duncan  v.  Missouri,  152  U.  S.  877,  38  L.  ed. 
485,  14  Sup.  Ct.  Rep.  570;  Bobb  v.  Jamison, 
155  U.  8.  416,  39  L.  ed.  206,  15  Sup.  Ct.  Rep. 
357. 

Where  the  supreme  court  of  the  state  ren- 
ders Judgment  without  any  suggestion  that  a 
Federal  question  was  presented,  and  no  such 
question  was  presented  in  the  petition  for  re- 
hearing, the  denial  of  a  subsequent  motion  that 
oral  argument  of  the  case  on  its  merits  be  per- 
mitted, which  does  not  necessarily  involve  a 
decision  of  a  Federal  question,  does  not  give  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion of  a  writ  of  error  to  the  denial.  Butler 
V.  Gage,  138  U.  8.  52,  34  L.  ed.  869,  11  Sup. 
Ct  Rep.  235. 

An  attempt  to  raise,  for  the  first  time,  a 
Federal  question  on  a  motion  in  an  inferior 
state  court  to  quash  a  fieri  facias  issued  in 
pursuance  of  a  decree  of  the  highest  court  of 
the  state  stands  upon  no  better  footing  than  if 
attempted  on  a  petition  for  rehearing.  Loeber 
V.  Schroeder,  149  U.  8.  580,  37  L.  ed.  856,  13 
Sup.  Ct  Rep.  934. 

A  Federal  question  is  not  set  up  in  a  state 
court  soon  enough  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States, 
where  it  is  first  presented  by  new  pleas  filed 
after  the  case  was  decided  by  the  supreme 
court  of  the  state  and  remanded  to  the  lower 
court  for  a  new  trial,  and  the  supreme  court 
on  a  second  appeal  refused  to  reopen  thD  ques- 
tions involved  on  the  first  hearing  to  let  In  the 
Federal  defense  presented  by  the  new  pleas. 
Yazoo  &  M.  Valley  R.  Co.  v.  Adams.  180  U.  S. 
1,  45  L.  ed.  395,  21  Sup.  Ct  Rep.  240. 

A  Federal  question  raised  after  the  case  has 
been  decided  on  the  merits  by  the  highest  court 
of  a  state  and  remanded  to  a  lower  court  mere- 
ly for  an  accounting  is  raised  too  late,  for  the 
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land,  descend  on  a  citizen  or  subject  of  the 
other,  were  he  not  disqualified  by  aliena^, 
such  citizen  or  subject,"  etc.  9  Stat,  at  L, 
977. 

Messrs,  Jnlien  T.  DaTies,  Frederic  D. 
MoKennej,  Edward  Lyman  Sbort, 
William  H.  CMokerins,  and  Warren 
Gregory  for  plaintiif  in  error. 

Messrs.  J.  Habley  Aahton,  Riobard 
Bayne,  and  H.  O.  Piatt  for  defendant  in 
error. 

Fnller,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellate  jurisdiction  was  conferred  on 
this  court  by  the  25th  •  section  of  the  ju- 
diciary act  of  1789,  over  final  judgments 
and  decrees  in  any  suit  in  the  highest  court 


of  law  or  equity  of  a  state  in  which  a  deci- 
sion in  the  suit  could  be  had,  in  three 
classes  of  cases:  The  first  class  was  where 
the  validity  of  a  treaty  or. statute  of,  or  an 
authority  exercised  under,  the  United  States, 
was  drawn  in  question,  and  the  decision  was 
against  their  validity;  the  second  was  where 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  groiind 
of  their  being  repugnant  to  the  Constitu- 
tion, treaties,  or  laws  of  the  United  States, 
was  drawn  in  question,  and  the  decision  was 
in  favor  of  their  validity;  and  the  third 
was  "or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution, 
or  of  a  treaty,  or  statute  of,  or  commis- 
sion held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege, 


purpose  of  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  where  such  ques- 
tion does  not  arise  on  the  accounting  Itself, 
but  by  a  motion  for  leave  to  amend  the  an- 
swer to  set  up  a  defense  which  might  bave  been 
originally  made.  Union  Mut.  L.  Ins.  Co.  v. 
Klrchoff,  169  U.  S.  103,  42  L.  ed.  677,  18  Sup. 
Ct  Rep.  260. 

III.  The  decision  of  the  Federal  question  hy  the 
state  court. 

a.  "Secessity  of  decision. 

The  Judgment  or  decree  of  a  state  court  can- 
not be  re-examined  in  the  Supreme  Court  of  the 
United  States  simply  because  a  Federal  ques- 
tion was  presented  to  the  state  court  for  de- 
termination. That  court  must  also  decide  it. 
Crowell  V.  Randoll,  10  Pet.  368,  9  L.  ed.  458; 
M' Kinney  v.  Carroll,  12  Pet.  66.  9  L.  ed.  1002 ; 
Commercial  Bank  v.  Buckingham,  5  How.  317, 
12  L.  ed.  169 ;  Taylor  v.  Morton,  2  Black.  481, 
17  L.  ed.  277;  Hurley  v.  Street,  14  Wall.  85, 
20  L.  ed.  786;  Caperton  v.  Bowyer,  14  Wall. 
216,  20  L.  ed.  882  ;  Detroit  City  R.  Co.  v.  Guth- 
ard.  114  U.  S.  133,  29  L.  ed.  118,  5  Sup.  Ct. 
Rep.  811 ;  Israel  v.  Arthur,  152  U.  S.  355,  38 
L.  ed.  474,  14  Sup.  Ct.  Rep.  583. 

b.  Essential   requisites   to   decision, 

1.  In  general. 

A  decision  of  the  Federal  question  in  terms 
Is  not  essential.  If  a  decision  of  such  question 
was  nocebsarily  involved  in  the  Judgment  ren- 
dered, it  is  not  a  matter  of  importance  that 
the  state  court  avoided  all  reference  to  the 
question.  Chapman  v.  Goodnow,  123  U.  S.  540, 
31  L.  ed.  235,  8  Sup.  Ct.  Rep.  211 ;  Chicago  L. 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  28  L.  ed. 
1084,  5  Sup.  Ct.  Rep.  681 ;  Bell's  Gap  R.  Co. 
V.  Pennsylvania.  134  U.  S.  232,  33  U  ed.  892. 
10  Sup.  Ct.  Rep.  533;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  220,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581 ;  St.  Louis  Consol.  Coal  Co. 
▼.  Illinois.  185  U.  S.  203,  46  L.  ed.  872,  22  Sup. 
Ct.  Rep.  016. 

But  if  the  decision  of  a  Federal  question  in 
a  state  court  is  rendered  unnecessary  by 
the  view  which  that  court  properly  takes 
of  the  rest  of  the  case  within  the  scope 
of  the  pleadings,  the  Judgment  is  not  open  to 
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review  in  the  Supreme  Court  of  the  United 
States.  Chapman  v.  Goodnow,  123  U.  S.  540, 
31  L,  ed.  235,  8  Sup.  Ct.  Rep.  211;  Wells  ▼. 
Goodnow,  150  U:  S.  84,  37  L.  e<J.  1007,  14  Sup. 
Ct.  Rep.  22. 

And  where  the  state  court  disposes  of  the 
case  upon  non-Federal  grounds  sufficient  to 
support  its  Judgment,  It  is  obvious  that  the 
Supreme  Court  of  the  United  States  cannot  re- 
view such  Judgment  on  the  theory  that  a  deci- 
sion of  the  Federal  question  was  necessarily  in- 
volved. McManus  v.  O'Sulllvan.  91  U.  S.  578. 
23  I.,  ed.  390 ;  Crossley  v.  New  Orleans.  108  U. 
S.  105,  27  L.  ed.  667.  2  Sup.  Ct.  Rep.  300 ; 
Adams  County  v.  Burlington  &  M.  R.  Co.  112 
U.  S.  123,  28  L.  ed.  678,  5  Sup.  Ct.  Rep.  77; 
Jacks  V.  Helena,  115  U.  S.  288.  29  L.  ed.  392, 
6  Sup.  Ct.  Rep.  39;  Hopkins  v.  McLure,  133 
U.  S.  380.  33  L.  ed.  660,  10  Sup.  Ct.  Rep.  407 ; 
Henderson  Bridge  Co.  v.  Henderson,  141  U.  S. 
679.  35  L.  ed.  900,  12  Sup.  Ct.  Rep.  114  ;  New 
Orleans  v.  New  Orleans  Waterworks  Co.  142  U. 
S.  79,  35  L.  ed.  943.  12  Sup.  Ct.  Rep.  142 ; 
Delaware  City,  S.  &  P.  S.  B.  Nav.  Co.  v.  Rey- 
bold,  142  U.  S.  636,  35  L.  ed.  1141,  12  Sup.  Ct. 
Rep.  290;  Eustis  v.  Bolles.  150  U.  S.  .361.  37 
L.  ed.  1111,  14  Sup.  Ct.  Rep.  131  :  Haley  v. 
Breeze,  144  U.  S.  130.  36  L.  ed.  373,  12  Sup. 
Ct.  Rep.  836;  Sherman  v.  Grinnell.  144  U.  S. 
198,  36  L.  ed.  403.  12  Sup.  Ct.  Rep.  574  ;  O'Neil 
V.  Vermont,  144  U.  S.  325,  36  L.  ed.  453.  12 
Sup.  Ct.  Rep.  693 ;  Northern  P.  R.  Co.  v.  Ellis. 
144  U.  S.  458,  36  L.  ed.  504.  12  Sup.  Ct.  Rep. 
724 ;  California  Powder  Works  v.  Davis,  151 
U.  S.  389,  38  L.  ed.  206.  14  Sup.  Ct.  Rep.  350  : 
Michigan  v.  Flint  &  P.  M.  R.  Co.  152  U.  S.  303. 
38  L.  ed.  478,  14  Sup.  Ct.  Rep.  586:  Connecti- 
cut ew  rel.  New  York  &  N.  B.  R.  Co.  v.  Wood- 
ruff, 153  U.  S.  689.  38  L.  ed.  869,  14  Sup. 
Ct.  Rep.  176 :  Winter  v.  Montgomery,  156  U.  S. 
385,  39  L.  ed.  460,  15  Sup.  Ct.  Rep.  649 :  GlUis 
V.    Stinchfield,    159   U.   S.   658,   40   L.   ed.   205. 

16  Sup.  Ct.  Rep.  131 ;  Missouri  P.  R. 
Co.  V.  Fitzgerald,  160  U.  S.  556,  40  L.  ed. 
536.  16  Sup.  Ct.  Rep.  389 ;  Chemical  Nat.  Bank 
V.  City  Bank,  160  U.  S.  646,  40  L.  ed.  568,  16 
Sup.  Ct.  Rep.  417 ;  Wade  v.  Lawder,  165  U.  8. 
624.  41  L.  ed.  851.  17  Sup.  Ct.  Rep  425 ;  Elec- 
tric Co.  V.  Dow.  166  U.  S.  489,  41  L.  ed.  1088, 

17  Sup.  Ct.  Rep.  645;  California  Nat.  Bank  v. 
Thomas,  171  V.  S.  441,  43  L.  ed.  231,  19  Sup. 
Ct.  Rep.  4 :  Capital  Nat.  Bank  v.  First  Nat. 
Bank,  172  i:.  S.  425.  43  L.  ed.  502.  19  Sup.  Ct. 
Rep.  202;  Chappell  Chemical  &  Fertiliser  Co. 
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or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  the  said 
Constitution,  treaty,  statute,  or  commis- 
sion." 1  Stat,  at  L.  73,  85,  chap.  20,  §  25. 
By  the  2d  section  of  the  act  of  February 
5,  1867  (14  SUt.  at  L.  385,  386,  chap.  28), 
the  original  2f)th  section  was  re-enacted 
with  certain  changes,  and,  among  others, 
the  words  just  quoted  were  made  to  read: 
"Or  where  any  title,  right,  privilege,  or  im- 
munity is  claimed  under  the  Constitution, 
or  any  treaty  or  statute  of,  or  commission 
held,  or  authority  exercised  under,  the 
United  States,  and  the  decision  is  against 
the  title,  right,  privil^e,  or  immunity  spe- 
cially set  up  or  claimed  by  either  party  un- 
der such  Constitution,  treaty,  statute,  com- 
mission,  or  authority."     And  this  was  re- 


produced in  §  709  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  575).  The 
change  from  the  drawing  in  question  of  the 
construction  of  a  clause  of  the  Constitution, 
or  of  a  treaty,  statute,  or  commission,  to 
the  claim  of  a  right  under  the  Constitution, 
treaty,  statute,  commission,  or  authority, 
emphasized  the  necessity  that  the  right 
must  be  specially  set  up  and  denied. 

In  Baltimore  d  F.  R.  Co.  v.  Hopkins,  130 
U.  S.  210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep.  503, 
the  distinction  between  the  denial  of  valid- 
ity and  the  denial  of  a  title,  right,  priv- 
ilege, or  immunity  specially  set  up  or 
claimed,  is  pointed  out,  as  well  as  the  dis- 
tinction between  tlie  construction  of  a  stat- 
ute or  the  extent  of  an  authority  and  the 
validity  of  a  statute  or  of  an  authority. 


V.  Sulphnr  Mines  Co.  172  IT.  S.  465,  43  L.  ed. 
517,  19  Sup.  Ct.  Rep.  265 ;  Remington  Paper 
Co.  v.  Watson,  173  U.  S.  443.  43  L.  ed.  762,  19 
Sup.  Ct.  Kep.  456;  Allen  v.  Southern  P.  R.  Co. 
173  U.  S.  479,  43  L.  ed.  775,  19  Sup.  Ct.  Rep. 
518;  Rae  v.  Homestead  Loan  &  G.  Co.  176  U. 
S.  121,  44  L.  ed.  398.  20  Sup.  Ct.  Rep.  341  ; 
Moran  v.  Horsky,  178  U.  S.  205,  44  L.  ed. 
1038.  20  Sup.  Ct  Rep.  856 ;  Hale  v.  I^wls,  181 
V.  S.  473.  45  L.  ed.  959,  21  Sup.  Ct.  Rep.  677  ; 
Bough  ton  V.  American  Exch.  Nat.  Bank.  104  U. 
S.  427.  26  L.  ed.  765 ;  Martin  v.  Thompson, 
120  V.  S.  376.  30  L.  ed.  679,  7  Sup.  Ct.  Rep. 
580 :  New  York  C.  &  H.  R.  R.  Co.  v.  New  York, 
18G  U.  S.  269,  40  L.  ed.  1158,  22  Sup.  Ct. 
Rep.  916. 

And  this  Is  true,  even  though  the  Supreme 
Court  of  the  United  States  may  think  the  po- 
sition of  the  state  court  an  unsound  one. 
Kllnger  v.  Missouri,  13  Wall.  257,  20  L.  ed. 
6;{5;  De  Saussure  v.  Gaillard,  127  U.  S.  216, 
32  li.  ed.  125,  8  Sup.  Ct.  Rep.  1053. 

It  may  be  well  to  note  that,  even  though 
this  does  not  conclusively  appear  to  be  the 
fact,  yet,  where  the  state  court  may  properly 
have  disposed  of  the  case  without  deciding 
the  Federal  question.  Its  judgment  Is  not  re- 
viewable In  the  Supreme  Court  of  the  United 
States.  For  a  discussion  of  this  question  see 
div.  IV.  in  note  to  Hooker  v.  Los  Angeles,  po9t. 

In  Inquiring  whether  jurisdiction  to  review 
a  decree  of  a  state  court  may  be  declined  be- 
cause such  decree  may  be  sustainable  on  an  In- 
dependent non-Federal  ground,  the  Supreme 
Court  of  the  United  States  considers  only  the 
final  action  of  the  highest  court  of  the  state 
Id  disposing  of  the  controversy,  and  is  not 
concerned  with  the  conclusions  of  the  trial 
court,  or  .of  a  department  of  such  highest  court. 
Allen  V.  Southern  P.  R.  Co.  173  U.  S.  479,  43 
L.  ed.  775,  19  Sup.  Ct.  Rep.  518. 

But  the  language  used  by  the  highest  state 
court  in  Its  opinion  is  not  conclusive  upon  this 
question ;  the  real  substance  and  effect  of  the 
decision  will  be  inquired  Into  and  determined. 
McCnIlough  V.  Virginia,  172  U.  S.  102,  43  L. 
ed.  .382.  19  Sup.  Ct.  Rep.  134. 

The  reasons  against  the  exercise  by  the 
United  States  Supreme  Court  of  its  Jurisdic- 
tion to  review  a  judgment  of  a  state  court 
which  rests  on  an  Independent  ground  of  law 
Dot  Involving  a  Federal  question  are  as  strong, 
if  Dot  stronger,  when  the  decision  of  the  state 
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)  court  proceeds  upon  matter  of  fact  only.  Dow. 
er  V.  Richards,  151  U.  S.  658,  38  L.  ed.  30.1, 
14   Sup.   Ct.   Rep.  452. 

The  power  of  the  highest  court  of  a  state  to 
decide  a  controverted  question  of  fact  cannot 
be  denied  by  the  Supreme  Court  of  the  United 
States  so  as  to  sustain  a  writ  of  error,  by  ex- 
cluding any  other  ground  of  decision  than  that 
which  involves  a  Federal  question.  Chemical 
Nat.  Bank  v.  City  Bank,  160  U.  S.  646.  40  I.. 
ed.  568,  10  Sup.  Ct.  Rep.  417. 

And  the  objection  that,  because  of  the  insuf- 
flciency  of  the  evidence,  the  jury  In  a  Hiate 
court  could  not  have  rendered  a  verdict  on  a 
count  In  the  declaration  which  Involved  no 
Federal  question  is  not  available  to  exclude  the 
non-Federai  ground  of  decision,  where  the  bill 
of  exceptions  does  not  purport  to  contain  all 
the  evidence,  and  the  attention  of  the  trial 
court  was  not,  at  the  time  of  giving  the  charge 
authoriziug  such  a  verdict,  called  to  the  want 
of  any  evidence  which  the  charge  assumed  to 
have  been  before  the  jury.  Delaware  City,  S. 
&  P.  S.  B.  Nav.  Co.  V.  Reybold,  142  U.  S.  836, 
35  L.  ed.  1141,  12  Sup.  Ct.  Rep.  290. 

The  highest  court  of  a  state,  in  approving  the 
affirmance  of  the  judgment  of  a  trial  court  by 
an  intermediate  appellate  court,  cannot  be  held 
to  have  decided  against  the  claim  of  a  plaintiff 
in  error  with  which  the  trial  court  was  not 
called  upon  to  deal.  Chemical  Nat.  Bank  v. 
City  Bank,  160  U.  S.  646,  40  T^  ed.  568,  16 
Sup.  Ct.  Rep.  417. 

But  In  Arrowsmlth  v.  Harmonlng,  118  U.  S. 
194,  30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023,  it  was 
held  that  a  judgment  of  the  supreme  court  of  ' 
Ohio  affirming  a  judgment  of  a  district  court 
necessarily  involved  the  denial  of  a  Federal 
right  presented  for  the  first  time  by  an  assign- 
ment of  error  In  the  state  supreme  court,  aver- 
ring that  the  district  court,  by  affirming  the 
judgment  of  a  court  of  common  pleas,  deprived 
plaintiff  In  error  of  his  property  without  due 
process  of  law  contrary  to  the  provisions  of  the 
Constitution  of  the  United  States,  although 
the  state  supreme  court  took  no  notice  of  this 
assignment  of  error  in  its  opinion. 

So,  where  the  defendant  claimed  exemption 
from  suit  as  a  consul  of  a  foreign  power  for 
the  first  time  in  an  assignment  of  errors  in 
the  highest  state  court,  to  which  assignment 
plaintiff  rejoined  that  the  record  did  not  show 
that  defendant  was  such  consul,  and  the  court, 
in    affirming    the    Judgment,    recited    that    the 
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Our  jurisdiction  of  this  writ  of  error  is 
asserted  under  the  third  of  the  classes  of 
cases  enumerated  in  §  709  (U.  8.  Comp. 
Stat.  1901,  p.  575),  and  it  is  thoroui^hly 
settled  that,  in  order  to  maintain  it,  the 
right,  title,  privilege,  or  immunity  relied  on 
must  not  only  be  specially  set  up  or 
claimed,  but  at  the  proper  time  and  in  the 
proper  way. 

The  proper  time  is  in  the  trial  court 
whenever  that  is  required  by  the  state 
practice,  in  accordance  with  which  the  high- 
est court  of  a  state  will  not  revise  the  judg- 
ment of  the  court  below  on  questions  not 
therein  raised.  Spies  v.  Illinois,  123  U.  S. 
131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21;  Jacobi 
V.  Alabama,  187  U.  S.  133,  47  L.  ed.  106,  23 
Sup.  Ct.  Rep.  48;  Layton  v.  Missouri,  187 
U.  S.  356,  47  L.  ed.  214,  23  Sup.  Ct.  Rep. 
137;  Erie  R,  Co.  v.  Purdy,  185  U.  S.  148, 
46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605. 


The  proper  way  is  by  pleading,  motion, 
exci'ption,  or  other  action,  part,  or  boing 
made  part,  of  the  ret-ord,  nhowing  timt  the 
claim  was  presented  to  the  court.  Lovh  v. 
Columbia  Ttrp,  179  U.  S.  472,  481.  4.>  L.  ed. 
280,  280,  21  Sup.  Ct.  Rep.  174.  It  is  not 
properly  made  when  made  for  the  first  time 
in  a  petition  for  rehearing  after  judgment ; 
or  in  the  petition  for  writ  of  error;  or  in 
the  briefs  of  counsel  not  made  part  of  the 
record.  Sayurard  v.  Denny,  158  U.  S.  180, 
39  L.  ed.  941.  15  Sup.  Ct.  Rep.  777;  Zadig 
v.  Baldvrin,  166  U.  S.  488,  41  L.  ed.  1088, 
17  Sup.  Ct.  Rep.  639.  The  assertion  of  the 
right  must  be  made  unmistakably,  and  not 
left  to  mere  inference.  F.  G.  Oxley  Stare 
Co,  V.  Butler  County,  166  U.  S.  648,  41  L. 
ed.  1149,  17  Sup.  Ct.  Rep.  709. 

If  the  highest  court  of  a  state  entertains 
a  petition  for  rehearing,  which  raises  Fed- 
eral questions,  and  decides  them,  that  will 


causes  assigned  for  error  had  been  examined 
and  understood,  this  was  deciding  against  the 
privilege  set  up  under  the  act  of  Congress  giv- 
ing the  exemption.  Davis  v.  Packard,  6  Pet. 
41,  8  L.  ed.  312. 

So.  in  Meyer  v.  Richmond,  172  U.  S.  99,  43 
L.  ed.  381,  19  Sup.  Ct.  Rep.  106.  where  a  B'ed- 
eral  right  was  first  set  up  on  a  second  motion 
to  vacate  a  Judgment  of  the  trial  court  sus- 
taining a  demurrer  to  the  declaration,  and  was 
reasserted  in  the  petition  for  writ  of  error  from 
the  highest  state  court,  which  rejected  the  pe- 
tition by  an  order  which  recited  that,  having 
materially  considered  such  petition,  and  seen 
and  inspected  the  transcript  of  record,  the  court 
was  of  the  opinion  that  the  judgment  was 
plainly  right, — this  was  held  necessarily  to 
amount  to  a  decision  against  the  right  claimed. 
Fuller.  Ch.  J.,  and  Gray,  J.,  dissented  on  the 
ground  that  the  decision  of  the  Federal  question 
should  not  be  imputed  to  the  trial  court,  as  it 
might  have  considered  that  the  point  was  pre- 
sented too  late,  and  that  the  appellate  court 
might  have  rested  its  decision  upon  the  ground 
that  the  discretion  of  the  court  below  should 
not  be  disturbed. 

Where  the  highest  state  court  affirms  the 
Judgment  of  the  court  below  because  no  tran- 
script of  record  was  filed  in  that  court  there 
has  been  no  decision  of  a  Federal  question  con- 
ferring Jurisdiction  on  the  United  States. 
Matheson  v.  Branch  Bank,  7  How.  260,  12  L. 
ed.  602. 

The  dismissal  of  an  appeal  by  a  state  court 
on  the  ground  that  it  was  prematurely  taken 
disposes  of  no  Federal  question,  and  cannot 
be  reviewed  in  the  Supreme  Court  of  the  United 
States.  Chappell  Chemical  &  Fertilizer  Co.  v. 
Sulphur  Mines  Co.  172  U.  S.  472,  43  L.  ed. 
520,  19  Sup.  Ct.  Rep.  268. 

A  declaration  by  the  supreme  court  of  a 
state  on  a  second  appeal  that  the  rights  In- 
volved grow  out  of  an  alleged  contract,  and  not 
by  reason  of  anything  done  in  a  Federal  court, 
does  not  amount  to  a  disposition,  on  a  second 
appeal,  of  a  claim  of  Federal  right  based  on  the 
action  of  the  Federal  court  which  might  have 
been,  but  was  not,  raised  on  the  first  appeal. 
Union  Mut.  L.  Ins.  Co.  v.  Klrchoff,  169  U.  S. 
103.  42  L.  ed.  677,  18  Sup.  Ct.  Rep.  260. 
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2.  Application  of  the  rules  to  different  Federal 
questions. 

Validity  of  Federal  law. 

The  validity  of  the  legal  tender  acts  must  l>e 
deemed  to  have  been  decided  against  in  a  deci- 
sion of  a  state  court  holding  bad  on  demurrer 
a  plea  of  tender,  where  the  record  shows  no 
other  ground  for  such  decision  than  that  the 
tender  was  made  in  legal  tender  notes  of  the 
United  States.  Dooley  v.  Smith,  13  Wall.  604. 
20  L.  ed.  647. 

But  there  has  been  no  decision  against  the 
validity  of  a  Federal  statute  where  the  stale 
court  mer*»ly  denied  the  existence  of  the  facts 
necessary  to  bring  the  case  within  its  opera- 
tion. Crary  v.  Devlin.  154  U.  S.  619,  and  23 
U  ed.  510,  14  Sup.  Ct.  Rep.  1199. 

Federal  authority. 

A  decision  of  a  state  court  adverse  to  a 
claim  of  title  founded  upon  a  pre-emption  en- 
try, although  rested  on  the  ground  that  such 
entry  was  obtained  by  fraud,  is  reviewable  in 
the  Supreme  Court  of  the  United  States  as  a 
decision  against  the  validity  of  an  authority 
exercised  under  the  United  States.  Lytle  v. 
Arkansas,  22  How.  193,  16  L.  ed.  306. 

The  mere  fact  that  defendant  in  a  negligence 
action  in  a  state  court  was  a  receiver  appoint- 
ed by  a  Ifederal  court  does  not  render  the  Judg- 
ment against  him  reviewable  In  the  Supreme 
Court  of  the  United  States,  as  a  denial  of  the 
validity  of  an  authority  exercised  under  the 
United  States.  Bausman  v.  Dixon,  J 73  U.  S. 
113,  48  L.  ed.  633,  19  Sup.  Ct.  Rep.  316. 

A  state  court  cannot  be  held  to  have  decided 
against  a  Federal  right  based  on  an  order  of  a 
Federal  court  appointing  a  receiver  of  a  cor- 
poration, where  its  decision  that  such  appoint- 
ment was  Ineffectual  to  devest  the  control  of 
the  state  court  over  the  assets  of  such  cor- 
poration, or  defeat  its  right  to  enforce  its 
Judgment  for  an  accounting  and  other  relief 
sought  in  a  suit  which  had  been  pending  several 
years,  and  in  which  a  receiver  had  been  nsked 
and  direction  therefor  made  by  an  appellate 
court  on  rpmnndlug  the  cause  prior  to  the  ap- 
pointment of  the  Federal  court,  was  rested  on 
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be  sufficient  {Malleti  v.  Xorth  Carolina,  181 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
730) ;  or  if  the  court  decides  a  Federal  ques- 
tion which  it  assumes  is  distinctly  pre- 
sented to  it  in  some  way.  Home  for  Incur- 
ables V.  \ew  York,  187  U.  S.  155,  47  L.  ed. 
117,  23  Sup.  Ct.  Rep.  84;  Siceringen  v.  St, 
Louis,  185  U.  S.  40,  46  L.  ed.  799,  22  Sup. 
Ct.  Rep.  569. 

Jurisdiction  may  be  maintained  where  a 
definite  issue  as  to  the  possession  of  the 
right  is  distinctly  deducible  from  the  record 
and  necessarily  disposed  of,  but  this  cannot 
be  made  out  by  resort  to  judicial  knowledge. 
Potcell  V.  Brunsicick  County,  150  U.  S.  433, 
37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166;  Moun- 
tain View  Min.  d  Mill.  Co.  v.  McFadden, 
180  U.  S.  533,  45  L.  ed.  656,  21  Sup.  Ct. 
Rep.  488;   Arkansas  y.  Kansas  d   T.   Coal 


Co.  183  U.  S.  185,  46  L.  ed.  144,  22  Sup.  Ct. 
Rep.  47. 

Counsel  by  their  specification  of  errors, 
under  rule  21,  assert  the  Federal  questions 
to  be  that  the  decision  of  the  supreme  court 
of  California  waA  against  a  title,  right,  priv- 
ilege, or  immunity  claimed  by  plaintiff  in 
error  under  the  treaty  between  the  United 
States  and  Hawaii.  And  that  the  decision 
was  in  contravention  of  §  1  of  article  4  of 
the  Constitution. 

1.  We  do  not  find  that  any  claim  under 
the  treaty  was  made  in  the  trial  court,  and . 
the  rule  of  practice  of  the  supreme  court  of 
California  is  that  it  will  not  pass  on  ques- 
tions raised  for  the  first  time  in  that  court, 
and  which  might  and  should  have  been 
raised  in  the  trial  court.  Stoddard  v. 
Treadtcell,  29  Cal.  281;  King  v.  Meyer,  35 


the  principle  that  the  court  which  first  acquires 
Jurisdiction  of  the  subject-matter  of  an  action 
win  retain  it  until  the  controversy  Is  finally 
determined.  Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  C.  8.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Bep. 
389. 

No  decision  upon  a  Federal  question  was  in- 
volved in  a  decree  of  a  state  court  enforcing 
a  contract  for  the  transfer  and  use  of  an  In- 
ventor's right,  notwithstanding  the  pendency  of 
an  appeal  from  a  decree  of  the  circuit  court 
of  the  United  States  dismissing  a  suit  for  the 
Infringement  of  the  patent,  where  the  state 
court  held  that  the  subject-matter  of  the  two 
suits  was  BO  different  that  the  prosecution  of 
ibe  one  did  not  interfere  with  the  prosecution 
of  the  other.  Marsh  v.  Nichols,  S.  &  Co.  140 
U.  S.  344,  35  L.  ed.  413,  11  Sup.  Ct.  Rep.  798. 

A  state  court.  In  refusing  to  regard  garnish- 
ment proceedings  in  a  Federal  court  as  a  bar 
to  an  action  against  the  garnishee,  does  not  so 
pass  upon  a  Federal  question  as  to  give  the  Su- 
preme Court  of  the  United  States  Jurisdiction, 
where  the  notice  of  garnishment  may  have  been 
Issued  and  served  after  Jurisdiction  had  at- 
tached in  the  state  court,  and  the  abandonment 
of  such  proceedings  was  the  reason  given  by 
the  state  court  for  refusing  to  entertain  the  ob- 
Jectloo.  Missouri  P.  R.  Co.  v.  Fitzgerald.  160 
U.  S.  oo6,  40  L.  ed.  536,  16  Sup.  Ct.  Rep.  389. 

A  ruling  of  a  state  court  sustaining  a  de- 
murrer to  a  replication  In  which  plaintiff  al- 
leged that  the  decision  by  the  L4Uid  Depart- 
ment of  a  question  of  fact  on  the  hearing  of 
a  protest  filed  by  him  and  others  against  de- 
fendants' original  mineral  entry  was  re»  judi- 
cata In  an  adverse  suit  in  which  defendants 
relj  on  a  subsequent  entry  Involves  no  decision 
of  a  Federal  question,  but  is  a  mere  determma- 
tton  that  one  who  was  not  a  party  could  not 
claim  the  advantages  of  a  party.  Bcals  v. 
Vone,  188  U.  S.  184.  47  L.  ed.  435.  23  Sup.  Ct. 
Rep.  275. 

A  decision  by  a  state  court  settling  a  bound- 
ary line  on  general  principles  of  law  amounts 
to  a  decision  against  a  right  set  up  under  thp 
■upposed  decision  of  the  register  and  receiver 
of  the  I^nd  Office  In  ejectment,  where  It  was 
daimt>d  that  the  boundaries  of  the  land  were 
settled  otherwise  by  such  oflicials  acting  under 
the  authority  of  acts  of  Congress.  Doe  ca> 
dem.  barbarie  v.  Mobile.  9  How.  451,  13  L.  ed. 
212. 
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The  refusal  of  the  state  court  to  consider  the 
effect  as  an  estoppel  of  a  prior  adjudication  in 
a  Federal  court,  a  question  which,  though  not 
presented  In  the  printed  brief  of  counsel,  was 
fairly  presented  by  the  pleadings,  proofs,  and 
assignments  of  errors,  and  was  necessarily  in- 
volved in  the  determination  of  the  case,  is 
equivalent  to  a  decision  upon  the  Federal  right 
involved  therein.  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.  123  U.  S.  552,  31  L.  ed. 
202,  8  Sup.  Ct.  Rep.  217. 

State  legislation  or  authority  generally. 

To  JB^lve  the  Supreme  Court  of  the  United 
States  Jurisdiction  to  review  a  decision  oi  a 
state  court  In  a  land  contest  pn  the  theory  that 
such  decision  must  bave  befn  In  favor  of  the 
validity  of  a  state  statute  drawn  in  question 
as  repugnant  to  the  Federal  Constitution,  the 
title  of  the  successful  party  must  have  been  de- 
pendent upon  such  statute.  Williams  v.  Nor- 
rls,  12  Wheat.  117,  6  U  ed.  571. 

A  decision  upon  the  validity  of  a  state  stat- 
ute is  not  necessarily  involved  in  a  Judgment  of 
a  state  court  because  its  authority  to  enter 
such  Judgment  rested  solely  upon  that  stat- 
ute.    The  Victory,  6  Wall.  382,  18  L.  ed.  848. 

No  decision  as  to  the  repugnancy  to  the 
Federal  Constitution  of  a  state  statute  provide 
ing  for  the  addition  of  50  per  cent  to  the 
amount  of  a  verdict  is  Involved  In  the  holding 
of  a  atate  court  that  a  party  who  has  availed 
himself  of  the  provision  of  such  statute  for  the 
assessment  of  damages  by  a  Jury  Is  estopped 
from  contesting  its  validity.  Electric  Co.  v. 
Dow,  166  U.  S.  480,  41  L.  ed.  1088,  17  Sup. 
Ct.  Rep.  045. 

The  Judgment  of  a  state  court  sustaining  the 
validity  of  the  New  York  mileage  book  act 
which  was  claimed  to  violate  the  commerce 
clause  of  the  Federal  Constitution  does  not  pre- 
sent a  Federal  question,  where  the  court  held 
that  the  statute  did  not  require  the  Issuance  of 
mileage  tickets  covering  Interstate  transporta- 
tion. Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  605. 

A  decision  of  a  state  court  that  an  insolvent 
foreign  building  and  loan  association  Is  es- 
topped to  set  up  the  Invalidity  of  a  state  stat- 
ute requiring  such  association  to  make  a  de- 
posit of  securities  for  the  benefit  of  resident 
stockholders  as  a  condition  of  doing  business, 
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Cal.  646;  Deady  v.  Taicnsend,  57  Cal.  298; 
Williams  v.  McDonald,  58  Cal.  527;  Ander- 
son V.  Black,  70  Cal.  226,  231,  11  Pac.  700. 

Neither  the  pleading  of  the  decree  of  di- 
vorce nor  of  the  statute  of  Hawaii  provid- 
ing for  the  forfeiture  of  Mrs.  McGrew*s 
rights  in  the  policy  of  insurance,  as  con- 
strued by  the  supreme  court  of  Hawaii,  nor 
of  both  together,  amounted  to  specially  as- 
serting any  right  under  the  treaty.  Those 
averments  did  not  assert  that  claim  in  the 
trial  court  in  such  manner  as  to  bring  it  to 
the  attention  of  that  court,  nor,  indeed,  to 
show  that  any  right  under  the  treaty  was 
present  in  the  mind  of  counsel. 

To  give  them  that  effect  would  be  in  the 
teeth  of  our  decision  in  F.  O.  Oxley  Stare 
Co.  V.  Butler  County j  and  numerous  other 


decisions.  Tliat  case  involved  a  decree,  in 
respect  of  which  there  was  a  general  allega- 
tion that  it  was  rendered  against  dead  per- 
sons, as  well  as  in  the  absence  of  necessary 
parties  whp  had  no  notice  of  the  suit;  and 
we  held  that  such  general  allegations  did 
not  meet  the  statutory  requirement  that  the 
final  judgment  of  a  state  court  may  be  re- 
examined here  if  it  denies  some  title,  right, 
privilege,  or  immunity  "specially  set  up  or 
claimed"  under  the  Constitution  or  author- 
ity of  the  United  States.  Mr.  Justice  Har- 
lan said:  **This  statutory  requirement  is 
not  met  if  such  declaration  is  so  general  in 
its  character  that  the  purpose  of  the  party 
to  assert  a  Federal  right  is  left  to  mere  in- 
ierence.  It  is  the  settled  doctrine  of  this- 
court  that  the  jurisdiction   of  the   circuit 


by  the  action  of  the  board  of  directors  in  malt- 
ing tbe  deposit,  rests  upon  a  non-Federal  ground 
broad  enough  to  support  tbe  Judgment  dis- 
tributing the  proceeds  of  such  securities  to  the 
sbarelioiders  residing  in  the  state.  Ilale  v. 
I^wis.  181  U.  S.  473,  45  L.  ed.  959,  21  Sup. 
Ct.  Rtp.  077. 

A  decision  of  a  state  court  that  a  notice  of 
protest  left  at  the  former  residence  in  loyai 
territory  of  an  indorser  who  had  aI>andoned 
sucb  residence  and  gone  within  the  confederate 
lines  is  insufficient  to  charge  him,  if  his  change 
of  residence  was  Icnown,  or  might  with  reason- 
abie  diligence  have  been  known,  to  the  holder, 
rests  upon  principles  of  general  law  alone,  in- 
dependent of  any  question  as  to  the  constitu- 
tionality of  the  ordinance  of  secession.  Allen 
V.  McVeigh,  107  U.  S.  433,  27  L.  ed.  572,  2 
Sup.  Ct.  Uep.  558;  Banic  of  Old  Dominion  v. 
McVeigh,   98  U.   S.  332,  25  L.  ed.   110. 

But  Jurisdiction  exists  to  review  the  Judg- 
ment of  a  state  court  sustaining  a  demurrer 
to  a  plea  which  draws  In  question  nothing  but 
the  validity  of  a  state  statute  authorizing  the 
construction  of  a  dam  across  a  navigable  river, 
as  its  consistency  with,  or  repugnancy  to,  the 
Constitution  of  the  United  States  necessarily 
arises,  and  must  have  been  determined,  by  such 
decision.  Willson  v.  Black  Bird  Creek  Marsh 
Co.  2  Pet.  245,  7  L.  ed.  412. 

And  a  Judgment  of  a  state  court  against  the 
cashier  of  a  national  bank  for  his  failure  to 
comply  with  certain  requirements  of  a  state 
law  is  reviewable  in  the  Supreme  Court  of  the 
United  States,  where  his  defense  was  that  he 
was  amenable  to  no  law  but  a  law  of  Congress, 
and  that  a  state  legislature  had  no  power  to 
prcscrilie  his  duty,  as  the  Judgment  could  not 
have  been  rendered  without  holding,  and  in 
effect  deciding,  that  this  plea  was  bad.  Walte 
V.  Dowley,  94  U.  S.  527,  24  L.  ed.  181. 

A  writ  of  error  to  review  a  Judgment  of  a 
state  court  ousting  a  corporation  from  its  fran- 
chise for  violation  of  the  statutes  of  the  state 
relating  to  the  manufacture  and  sale  of  oleo- 
margarine will  not  be  dismissed  on  the  ground 
that  adequate  support  for  the  Judgment,  irre- 
spective of  any  sul)stantial  Federal  question,  is 
afforded  by  the  finding  of  the  state  court  that 
the  corporation  had  violated  a  statute  in  re- 
fusing to  furnish  samples  as  therein  required, 
where  the  Judgment  of  the  court  was  based 
upon  the  consideration  given  by  it  to  all  the 
asserted  violations  of  tbe  statutes  Jointly, 
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which  statutes  were  contended  to  t)e  repugnant 
to  the  Constitution  of  the  United  States. 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  8.  238, 
46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 

State  legislation  impairing  contract  obligatlona 

The  state  court  cannot  be  held  to  have  de- 
cided a  question  as  to  the  impairment  of  tbe 
obligation  of  a  contract  unless  it  has  given  ef- 
fect to  subsequent  state  legislation  claimed  to 
have  accomplished  that  result.  Lehigh  Water 
Co.  V.  Easton.  121  U.  S.  388,  30  L.  ed.  1059,  7 
Sup.  Ct.  Hep.  910;  Bacon  v.  Texas.  163  U.  S. 
207,  41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023 :  New 
Orleans  Waterworks  Co.  v.  L.ouisiana  Sugar 
Ref.  Co.  125  U.  S.  18.  31  L.  ed.  607,  8  Sup.  Ct. 
Rep.  741 ;  Winona  &  St.  P.  R.  Co.  v.  Pialnvlew, 
143  U.  S.  371,  36  L.  ed.  191,  12  Sup.  Ct.  Rep. 
530. 

Effect  cannot  be  deemed  to  have  been  given 
to  a  legislative  enactment  claimed  to  impair 
the  obligation  of  a  contract  by  a  decision  of  a 
state  court  enforcing  a  iial)ility  voluntarily  as- 
sumed under  such  statute.  Winona  &  St.  P.  R. 
Co.  V.  Plainview,  143  U.  8.  871,  36  L.  ed.  191. 
12  Snp.  Ct.  Rep.  530. 

A  decision  of  a  state  court  upholding  a  mu- 
nicipal tax  on  a  bridge  on  the  ground 
that  the  bridge  company,  by  accepting  its 
franchise  from  the  city,  voluntarily  agreed 
that  the  bridge  should  be  subject  to  taxation, 
rests  upon  a  ground  broad  enough  to  dispose 
of  the  case  without  reference  to  the  Federal 
question  involved  in  the  contention  that  the 
tax  ordinances  of  the  city  Impaired  the  obli- 
gations of  its  charter  from  the  state,  and  of  a 
contract  which  the  bridge  company  entered  into 
with  a  railroad  company  for  the  maintenance 
and  operation  of  the  bridge.  Henderson 
Bridge  Co.  v.  Henderson,  141  U.  S.  679,  35  L. 
ed.  900,   12   Sup.  Ct.  Rep.   114. 

A  decision  of  a  state  court  that  a  creditor 
of  an  insolvent,  by  accepting  the  benefit  of  a 
composition  offer  under  a  state  statute,  waived 
any  right  to  object  to  the  validity  of  such 
statute  as  impairing  contract  obligations  rests 
upon  a  non-Federal  ground  broad  enough  to 
support  Its  Judgment  denying  bis  right  to  re- 
cover the  balance  of  his  debt  without  reference 
to  the  f'ederal  question.  Eustis  v.  Bolles.  liiO 
U.  8.  361,  37  L.  ed.  1111.  14  Sup.  Ct.  Rep.  131. 

The  effect  ui>on  cases  of  this  character  of  the 
rule  that,  where  tbe  state  court  rests  its  Judg- 
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courts  of  the  United  States  must  appear  af- 
firmatively from  the  record,  and  that  it  is 
not  sufficient  that  it  may  be  inferred  argu- 
inentatively  from  the  facts  stated.  .  .  . 
Upon  like  grounds,  the  jurisdiction  of  this 
court  to  re-examine  the  final  judgment  of  a 
state  court  cannot  arise  from  mere  infer- 
ence, but  only  from  averments  so  distinct 
and  positive  as  to  place  it  beyond  question 
that  the  party  bringing  a  case  here  from 
such  court  intended  to  assert  a  Federal 
ri^ht/' 

This  also  disposes  of  the  suggestion  that 
the  offering  in  evidence  of  the  judginent  in 
the  suit  by  the  administrator,  and  of  evi- 
dence of  its  payment,  raised  a  Federal  ques- 
tion under  the  treaty,  for  no  such  ground 
was  taken  in  relation  to  that  evidence,  to 


say  nothing  of  the  fact  that  Mrs.  McGrew 
was  not  a  party  to  that  suit. 

In  the  bill  of  exceptions  there  is  an  enu- 
meration of  certain  objections  to  the  entry 
of  judgment  and  certain  errors  of  law  al- 
leged to  have  occurred  during  the  trial,  and 
to  have  been  excepted  to  by  defendant, 
which  embraces  the  objection  that, the  deci- 
sion of  the  trial  court  was  against  law,  be- 
cause, among  other  things,  the  findings  of 
fact  did  not  determine  the  issues  raised  b}' 
the  allegation  in  the  answer  quoted  in  the 
statement  preceding  this  opinicHi,  and  that 
the  court  erred  in  sustaining  the  objection 
of  plaintifl'  to  the  introduction  of  evidence 
of  payment  by  the  company  to  the  adminis- 
trator of  the  amount  due  on  the  policy.  But 
there  is  no  reference  to  the  treaty,  and  all  # 


ment  upou  non-Federal  grounds  sufficient  to 
sapport  U,  the  Supreme  Court  of  the  United 
Sutefii  is  without  Jurisdiction,  needs  carefully 
to  be  noted,  where  the  ground  on  which  the 
state  court  rests  its  decision  is  that  the  con- 
tract did  not  exist,  or  did  not  confer  the  right 
claimed.  The  question  depends  for  its  solution 
upon  a  determination  whether  or  not  the  state 
court  did  In  fact  give  effect  to  the  subsequent 
state  legislation. 

Where  the  state  court  decides  that  an  alleged 
contract  never  existed  because  of  the  want  of 
a  compliance  with  a  state  statute,  and  renders 
judgment  wholly  without  reference  to  the  sub- 
lequent  statute,  which  is  alleged  to  have  im- 
paired the  obligation  of  the  contract,  the  Su- 
preme Court  of  the  United  States  cannot  review 
such  Judgment.  Bacon  v.  Texas,  163  U.  S.  207, 
41  U  ed.  132,  16  Sup.  Ct.  Rep.  1023. 

The  same  is  true  when  the  state  court  bases 
its  Judgment  entirely  upon  the  effect  and  con- 
struction of  the  statutes  claimed  to  create  the 
ocmtract,  and  upon  grounds  which  would  have 
been  equally  controlling  If  the  later  acts  had 
not  been  passed.  Kreiger  v.  Shelby  R.  Co.  125 
U.  8.  39,  31  L.  ed.  6T5,  8  Sup.  Ct.  Rep.  752. 

So,  where  the  state  court  rested  its  Judgment 
enforcing  the  payment  of  taxes  on  railway 
property,  not  upon  the  ground  that  such  prop- 
erty was  rendered  taxable  by  any  law  passed 
inbsequent  to  the  company's  charter,  but  that 
onder  the  terms  of  the  charter  Itself  such  prop- 
erty was  taxable,  the  Supreme  Court  of  the 
I'nlted  States  Is  without  Jurisdiction  to  review 
that  Judgment.  St.  Paul,  M.  ft  M.  R.  Co.  v. 
Todd  County.  142  U.  S.  282,  36  L.  ed.  1014, 
12  Sup.  Ct.  Rep.  281. 

The  ruling  of  a  state  court  adverse  to  a 
claim  under  a  Judgment  because  the  notes  for 
which  each  Judgment  was  rendered  were  given 
for  a  loan  of  confederate  money,  and  the  trans- 
actions which  resulted  in  the  acquisition  of  the 
notes  were  had  between  enemies  during  the 
Civil  War  In  vloiation  of  the  proclamation  of 
the  President  forbidding  commercial  intercourse 
with  the  enemy,  is  not  the  subject  of  review  by 
the  Supreme  Court  of  the  United  States,  where 
snch  ruling  was  baaed  upon  its  previous  adju- 
dications, and  not  upon  the  provision  In  the 
state  Conatitution  subsequently  adopted  pro- 
hibiting enforcement  of  contracts  founded  upon 
confederate  money.  Stevenson  v.  Williams,  19 
Wall.  572,  22    L.   ed.   162. 

And  where  the  state  court  holds  that  a  note 
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given  in  renewal  of  obligations  arising  from 
the  sale  of  a  slave  is  void  under  the  settled 
principles  of  the  Jurisprudence  of  the  state, 
tested  by  which  the  contract  was  void  when 
made,  without  passing  upon  the  validity,  un- 
der the  Federal  Constitution,  of  a  provision  of 
the  state  Constitution,  subsequently  adopted, 
annulling  contracts  for  the  sale  of  persons,  its 
Judgment  cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States.  Worthy  v.  Mars- 
ton,  14  Wall.  10,  20  L.  ed.  826. 

But  where  the  state  court  does  give  effect 
to  the  subsequent  law,  the  Supreme  Court  has 
Jurisdiction,  although  the  state  court  may  have 
placed  its  decision  upon  the  ground  that  the 
contract  did  not  confer  the  right  claimed. 

A  decision  of  a  state  court  upholding  taxes 
imposed  under  a  state  law  claimed  to  impair  a 
contract  contained  In  the  charter  of  the  cor- 
poration exempting  it  from  taxation,  though 
refite<l  upou  the  ground  that  the  exemption 
claimed  was  not  granted  by  such  charter,  is 
reviewable  In  the  Supreme  Court  of  the  United 
States.  Yazoo  &  M.  Valley  R.  Co.  v.  Thomas, 
132  U.  S.  174,  33  L.  ed.  302;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Levee  Comrs.  132  U.  S.  190,  33  L. 
ed.  308,  10  Sup.  Ct.  Rep.  74. 

A  decision  of  a  state  court  that  a  statutory 
exemption  from  taxation  is  not  a  valid  con- 
tract, but  is  void  because  conflicting  with  the 
state  Constitution  In  force  when  It  was  en- 
acted ;  and  that,  therefore,  no  contract  right 
was  violated  In  subjecting  the  property  to 
taxation  under  a  later  act, — is  reviewable  In 
the  Supreme  Court  of  the  United  States. 
Northwestern  University  v.  Illinois,  99  U.  S. 
309,  25  L.  ed.  387. 

And  a  decision  of  a  state  court  which  gives 
effect  to  state  statutes  subjecting  the  property 
of  a  railroad  company  to  taxation  that  are 
claimed  to  Impair  the  obligation  of  a  charter 
exemption  from  taxation  is  reviewable  in  the 
Supreme  Court  of  the  United  States,  although 
such  decision  was  rested  on  the  ground  that 
the  exemption  clause  was  invalid  because  in 
conflict  with  the  state  Constitution,  and  be- 
cause of  Its  vagueness  and  uncertainty.  Mo- 
bile A  O.  R.  Co.  V.  Tennessee,  153  U.  S.  486. 
38  L.  ed.  793,  14  Sup.  Ct.  Rep.  968. 

The  decision  of  a  state  court  which  gives 
effect  to  a  state  revenue  law,  and  holds  that  a 
contract  does  not  confer  a  right  of  exemption 
from  its  operation,  may  involve  a  Federal 
question,  although  the  state  court  concedes  that 
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this  no  more  set  up  the  claim  than  the  an- 
swer itself. 

In  fact,  the  question  was  not  even  raised 
in  the  supreme  court,  though,  if  so,  the 
court  was  not  then  bound  to  regard  it.  Ref- 
erence was  made  in  the  briefs  in  the  su- 
preme court  to  the  treaty,  but  those  refer- 
ences did  not  specially  set  up  or  claim  any 
right  as  secured  by  the  treaty,  nor  were  the 
briefs  made  part  of  the  record  by  any  cer- 
tificate or  entry  duly  made,  and  our  atten- 
tion has  not  been  called  to  any  statute  or 
rule  of  court  in  California  making  them 
such. 

In  the  petition  for  rehearing  it  was  said 
that  the  treaty  made  the  decision  in  Carter 
V.   Mutual  L.   Ins.   Co.   controlling,   and  if '. 
•'that  could   be   considered   as  a   compliance 


with  S  709  (U.  S.  Corap.  SUt.  1901,  p.  575), 
which  we  do  not  think  it  could,  it  came  too 
late,  and  the  petition  was  denied  without 
an  opinion.  In  doing  so  that  court  adhered 
to  the  usual  course  of  its  judgments,  and 
its  action  cannot  be  revised  by  us.  If  the 
supreme  court  of  California  had  seen  fit  on 
that  petition  to  entertain  the  contention  of 
plaintiff  in  error  as  asserting  a  Federal 
right,  and  had  then  decided  it  adversely, 
the  case  would  have  occupied  a  different  po- 
sition. 

Where  a  state  court  refuses  to  give  effect 
to  the  judgment  of  a  court  of  the  United 
States,  rendered  upon  a  point  in  dispute, 
and  with  jurisdiction  of  the  case  and  the 
parties,  it  denies  the  validity  of  an  author- 
ity exercised  under  the  United  States;   and 


the  contract  Is  valid,  but  denies,  merely,  that 
the  particular  property  in  question  was  em- 
braced within  its  terms.  Wilminirton  ft  W.  R. 
Co.  V.  Alsbrook.  146  U.  8.  279,  36  L.  ed.  972, 
18  Sup.  Ct.  Rep.  72. 

Where  it  Is  claimed  that  the  oblinfatlon  of  a 
contract  of  exemption  from  taxation  has  been 
impaired  by  the  general  tax  taws  of  the  state, 
and  the  state  court  Justiflea  such  impairment 
on  the  ground  of  the  surrender  of  such  ex- 
emption by  long  acquiescence  in  the  imposition 
of  taxes,  the  Supreme  Court  of  the  United 
States  has  Jurisdiction  to  review'  that  decision. 
Given  V.  Wright,  117  U.  S.  648,  29  L.  ed.  1021, 
6  Sup.  Ot.  Rep.  907. 

A  decision  by  the  state  court  that  an  act 
of  Congress  granting  land  to  Ohio  for  the  con- 
struction of  canals  did  not  constitute  a  con- 
tract for  the  perpetual  maintenance  of  such 
canals,  and  could  not,  therefore,  be  impaired 
by  a  state  statute  abandoning  a  canal  and  leas- 
ing it  to  a  railroad  company,  is  reviewable  in 
the  Supreme  Court  of  the  United  States. 
Walsh  V.  Columbus  H.  Valley  &  A.  R.  Co.  176 
U.  S.  469,  44  L.  ed.  548,  20  Sup.  Ct.  Rep.  393. 

A  decision  of  a  state  court  adverse  to  a  claim 
of  an  exclusive  franchise  granted  by  an  inferior 
court  acting  under  legislative  authority,  which 
could  not  be  Impaired  by  subsequent  legislation 
without  violating  the  contract  clause  of  the 
Federal  Constitution,  is  reviewable  in  the  Su- 
preme Court  of  the  United  States,  although 
the  state  court  disposed  of  the  case  by  deciding 
that  the  state  statutes  did  not  authorize  the 
inferior  court  to  grant  such  an  exclusive  fran- 
chise, and  in  so  doing  gave  a  construction  to  a 
state  statute.  Wright  v.  Nagle,  101  U.  S. 
791,  25  L.  ed.  921. 

A  decision  of  a  state  court  invalidating  cer- 
tain state  bonds  because  in  excess  of  the  limit 
of  state  indebtedness  prescribed  by  the  state 
Constitution  is  reviewable  in  the  Supreme 
Court  of  the  United  States,  where  it  was  con- 
tended in  the  state  court  that  such  bonds  were 
founded  on  an  obligation  which  existed  prior 
to  the  adoption  uf  the  constitutional  provision. 
Williams  v.  Ix)Uisiana,  103  U.  S.  037,  26  L,  ed. 
595. 

A  decision  of  the  supreme  court  of  appeals 
of  Virgiuia,  which  denied  the  validity  of  the 
provision  of  a  statute  of  that  state  for  the  re- 
funding of  the  public  debt,  that  coupons  of  re- 
funding l)ond8  should  be  receivable  "for  all 
taxes,  debtis,  dues,  and  demands  due  the  state, 
63  L.  R.  A. 


which  shall  be  so  expressed  on  their  face"  was 
held  in  McCul  lough  v.  Virginia,  172  U.  S.   102, 
43   L.  ed.  382,   19   Sup.   Ct.   Rep.   134,    to  i^ive 
effect    to    certain    subsequent    statutes     which 
tended  to  embarrass  the  coupon  holders  !n  the 
exercise  of  the  right  granted  by   the  funding 
act,    and,    therefore,    to   be   reviewable    by    the 
Supreme  Court  of  the  United  States,  although 
the  state  court  in  its  opinion  only  incidentally 
referred  to   these   statutes,  and  placed   its   de- 
cision distinctly  on  the  ground  that  the  fund- 
ing act  was  void  in  so  far  as  it  related  to   the 
coupon   contract.      "Suppose,   for    illustration." 
says  Mr.   Justice  Brewer,   "a   state   legislature 
should  pass  an  act  exempting  the  property  of  a 
particular   corporation   frofn   all   taxation,    and. 
that   a   subsequent  legislature  should   pass    an 
act   subjecting   that   corporation    to    the   taxes 
imposed  by  the  city  in  which  its  property  was 
located ;  and  that,  on  the  first  presentation   to 
the  highest  court  of  the  state  of  the  question 
of  the  validity  of  taxes   levied  under  and    by 
virtue   of   this   last  act   that   court   should    in 
terms  hold  these  city  taxes  valid  notwithstand- 
ing the  general  clause  of  exemption  found   In 
the  prior  statute.     In  that  event  no  one  would 
question  that  this  court  had  Jurisdiction  to  re- 
view such  Judgment,  and  inquire  as  to  the  scope 
of  the  contract  of  exemption  created  by  the  firat 
statute.     Suppose,     further,     that     this    court 
should  hold  that  the  first  statute  was  valid  and 
broad  enough  to  exempt  from  all  taxation,  city 
as  well  as  state,  and  adjudge  the  last  act  of 
the    legislature    void   as    in    conflict    with    the 
prior :  and  that  thereafter  the  city  should  again 
attempt   to   levy   taxes   upon   the  corporation : 
and  that,  upon  a  challenge  of  those  taxes,   the 
state  court  should  say  nothing  in  respect  to  the 
last  act,  but  simply  rule  that  the  original  act 
exempting  the  property  of  the  corporation  from 
taxation  was  void, — could  it  fairly  be  held  that 
this  court  was  without  Jurisdiction  to  review- 
that  Judgment,  a  Judgment  which  directly  and 
necessarily  operated  to  give  force  and  elfect  to 
the  last  statute  subjecting  the  property  to  city 
taxes?     Could  it  be  said  thac  the  silence  of  the 
state   court   in   Its  opinion   changed   the   scope 
and  etfect  of  the  decision?     In  other  words.  Can 
it  be  that  the  mere  language  in  which  the  state 
court  phrases   its  opinion   takes  from  or  adds 
to  the  Jurisdiction  of  this  court  to  review  its 
Judgment?     Such  a  construction  would  always 
place  it  in  the  power  of  a  state  court  to  de- 
termine our  Jurisdiction.     Such,  certainly,  has 
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where  a  state  court  refuses  to  give  effect  to 
the  judgment  of  a  court  of  another  state  it 
refuses  to  give  full  faith  and  credit  to  that 
judgment.  The  one  case  falls  within  the 
first  class  of  cases  named  in  S  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  and  the  other 
within  the  third  class. 

Where  a  judgment  of  another  state  is 
pleaded  in  defense,  and  issue  is  made  upon 
it,  it  may  well  be  ruled  that  that  sets  up  a 
right  under  the  3d  subdivision,  because  the 
effect  of  the  judgment  is  the  only  question 
in  the  case;  but  here  the  plea  of  the  decree 
of  divorce  and  the  statute  did  not  neces- 
sarily suggest  or  amount  to  a  claim  under 
the  treaty.  They  were  -properly  admitted 
in  evidence  under  the  state  law  for  what 
they  might  be  worth  as  a  defense,  but  that 


did  not  involve  the  assertion  of  an  absolute 
right  under  the  treaty. 

The  supreme  court  of  Hawaii  in  its  sec- 
ond opinion  in  the  administrator's  case  said 
that  the  company,  not  having  brought  Mrs. 
McGrew  in  by  interplea,  must  rely  on  the 
courts  of  California  taking  the  same  view 
that  the  courts  of  Hawaii  did,  but  did  not 
intimate  that  the  courts  of  California  were 
compelled  by  treaty  to  take  that  view. 

Nor  can  this  failure  to  claim  under  the 
treaty  be  supplied  by  judicial  knowledge. 
We  so  held  in  Mountain  View  Min.  d  Mill. 
Co,  V.  MoFadden,  180  U.  S.  533,  45  L.  ed. 
656,  21  Sup.  Ct.  Rep.  488,  where  we  ruled 
that  judicial  knowledge  could  not  be  re- 
sorted to  to  raise  controversies  not  pre- 
sented by  the  record ;  and  Professor  Thayer's 


not  been  the  understanding',  and  such,  certain- 
ly, would  seem  to  set  at  naught  the  purpose  of 
the  Federal  Constitution  to  prevent  a  state 
from  nullifying,  by  its  legislation,  a  contract 
which  It  has  made,  or  authorised  to  be  made. 
.  .  .  It  is  one  of  the  duties  cast  upon  this 
court  by  the  Constitution  and  laws  of  the 
I'nlted  States  to  inquire  whether  a  state  has 
passed  any  law  Impairing  the  obligation  of  a 
prior  contract  No  duty  Is  more  solemn  and 
imperative  than  this,  and  It  seems  to  us  that 
we  should  be  recreant  to  that  duty  if  we  should 
permit  the  form  In  which  a  state  court  ex- 
presses its  conclusions  to  override  the  neces- 
sary effect  of  Its  decision.  It  must  also  be 
borne  in  mind  that  this  Is  not  a  case  in  which, 
after  a  statute  asserted  to  be  the  foundation  of 
a  contract,  acts  are  passed  designed  and  tend- 
ing to  destroy  or  impair  the  alleged  contract 
rights,  and  the  first  time  the  question  Is  pre- 
amted  to  the  highest  court  of  th^  state  it 
taices  no  notice  of  the  subsequent  acts,  hut  In- 
qnlres  simply  as  to  the  validity  of  the  alleged 
contract.  Here  it  appears  that  the  state  courts 
bad  repeatedly  held  the  act  claimed  to  create 
a  contract  valid,  and  had  passed  upon  the  va- 
lidity of  subsequent  acts  designed  and  calcu- 
lated to  destroy  and  impair  the  rights  given  by 
such  contract,  sustaining  some  and  annulling 
others.  Some  of  those  Judgments  had  been 
brought  to  this  court,  and  by  it  the  validity  of 
the  original  act  had  been  uniformly  and  re- 
peatedly sustained,  and  the  invalidity  of  sub- 
sequent and  conflicting  acts  adjudged;  and 
now,  at  the  end  of  many  years  of  litigation, 
with  these  subsequent  statutes  still  standing  on 
the  statute  books  unrepealed  by  any  legislative 
action,  the  state  court,  with  only  a  casual  ref- 
erence to  those  later  statutes,  goes  back  to  the 
original  act,  and,  reversing  its  prior  rulings, 
adjudges  It  void,  thus,  in  effect,  putting  at 
naught  the  repeated  decisions  of  this  court  as 
well  as  Its  own.  Under  such  circumstances  It 
seems  to  us  that  It  would  be  a  clear  evasion  of 
the  duty  cast  upon  us  by  the  Constitution  of 
the  United  States  to  treat  all  this  past  litiga- 
tion and  prior  decisions  as  mere  nullities,  and 
to  consider  the  question  as  a  matter  de  novo. 
It  would  be  shutting  our  eyes  to  palpable  facts 
to  say  that  the  court  of  appeals  of  Virginia  has 
not  by  this  decision  given  effect  to  these  sub- 
sequent statutes." 

'The  result  of  the  authorities,'*  says  Mr.  Jus- 
tice Gray  In  New  Orleans  Waterworks  Co.  v. 
83  L.  R.  A. 


Louisiana  Sugar  Ref.  Co.  125  U.  S.  18,  31  L. 
ed.  607,  8  Sup.  Ct.  Rep.  741,  ''applying  to  cases 
of  contracts  the  settled  rules,  that,  in  order 
to  give  this  court  Jurisdiction  of  a  writ  of  error 
to  a  state  court,  a  Federal  question  must  have 
been,  expressly  or  In  effect,  decided  by  that 
court;  and,  therefore,  that,  when  the  record 
shows  that  a  Federal  question  and  another  ques- 
tion were  presented  to  that  court,  and 
its  decision  turned  on  the  other  question 
only,  this  court  has  no  Jurisdiction^ — may 
be  summed  up  as  follows:  When  the 
state  court  decides  against  a  right  claimed 
under  a  contract,  and  there  was  no  law  subse- 
quent to  the  contract,  this  court  clearly  has  no 
Jurisdiction.  When  the  existence  and  the  con- 
struction of  a  contract  are  undisputed,  and  the 
state  court  upholds  a  subsequent  law,  on  the 
ground  that  it  did  not  Impair  the  obligation  of 
the  admitted  contract,  it  Is  equally  clear  that 
this  court  has  Jurisdiction.  When  the  state 
court  holds  that  there  was  s  contract  confer- 
ring certain  rights,  and  that  a  subsequent  law 
did  net  impair  those  rights,  this  court  has  Ju- 
risdiction to  consider  the  true  construction  of 
the. supposed  contract;  and,  if  It  Is  of  opinion 
that  It  did  not  confer  the  rights  affirmed  by 
the  state  court,  and  therefore  its  obligation 
was  not  impaired  by  the  subsequent  law,  it 
may  on  that  gi'ound  affirm  the  Judgment  So, 
when  the  state  court  upholds  the  subsequent 
law,  on  the  ground  that  the  contract  did  not 
•confer  the  right  claimed,  this  court  may  In- 
quire whether  the  supposed  contract  did  give 
the  right,  because,  if  It  did,  the  subsequent  law 
cannot  be  upheld.  But  when  the  state  court 
gives  no  effect  to  the  subsequent  law,  but  de- 
cides, on  grounds  independent  of  that  law,  that 
the  right  claimed  was  not  conferred  by  the  con- 
tract, the  case  stands  Just  as  If  the  subsequent 
law  had  uot  been  passed,  and  this  court  has  no 
Jurisdiction.'* 

The  Judgment  of  a  state  court  enforcing  a 
cause  of  action  provided  by  a  state  statute  in 
case  of  a  default  in  payment  over  an  objectlou 
that  the  statute,  as  construed  by  the  author- 
ities, impaired  the  obligation  of  a  contract, 
gives  effect  to  such  statute  so  as  to  render  the 
Judgment  reviewable  in  the  Supreme  Court  of 
the  United  States,  although  it  rests  on  the 
ground  that  payments  previously  made,  and  ac- 
cepted by  the  state,  are  void :  and  the  court 
did  not  mention  the  statute.  Houston  &  T.  C. 
R.  Co.  V.  Texas,  177  U.  S.  66,  44  L.  ed.  678, 
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Treatise  on  Evidence  was  cited,  in  which, 
referring  to  certain  cases  relating  to  the 
pleadings  and  matters  of  record,  it  was 
said  "that  the  right  of  a  court  to  act  upon 
what  is,  in  point  of  fact,  known  to  it,  must 
be  subordinate  to  those  requirements  of 
form  and  orderly  communication  which  reg- 
ulate the  mode  of  bringing  controversies  in- 
to court,  and  of  stating  and  conducting 
them."  Arkansas  v.  Kansas  d  T,  Coal  Co. 
183  U.  S.  IQO,  46  L.  ed.  147,  22  Sup.  Ct. 
Rep.  49. 

That  rule  must  necessarily  govern  us  in 
passing  on  the  question  of  our  appellate 
jurisdiction  under  S  709  (U.  S.  Gomp.  Stat. 
1901,  p.  576). 

Tlie  supreme  court  of  California  held  that 
the  Hawaiian  statute  had  no  force  in  Cali- 


j  fomia  "except  by  comity;"  accorded  full  ef- 
1  feet  to  the  decree  of  divorce  as  dissolving 
the  bond  of  matrimony,  but  decided  that 
Mrs.  Mclxrew  was  not  affected  by  the  stat- 
ute because  she  was  not  domiciled  in  Ha- 
waii, and  was  domiciled  in  California,  when 
that  decree  was  rendered,  and  when  the 
statute  could  have  operated  if  she  had  been 
domiciled  in  Hawaii,  and  that  the  statute 
"had  no  operation  upon  her  or  her  personal 
property  here;  for  the  law  which  governs 
personal  property  is  the  law  of  the  dom- 
icil."  As  to  whether  a  Federal  question 
was  involved  at  all,  see  Roth  y.  Ehtnan^  107 
U.  S.  319,  27  L.  ed.  490,  2  Sup.  Ct.  Rep.  312; 
Roth  V.  Roth,  104  111.  35,  44  Am.  Rep.  81; 
Wtirttemburg  Treaty,  1844  (8  Stat,  at  L. 
588),  Comp.  Treaties  (1899)  656. 


20  Bnp.  Ct.  Rep.  546.  The  court  said:  *'A1- 
though  the  decision  of  the  state  court  was 
based  upon  the  ground  that  the  warrants  in 
which  these  payments  were  made  had  been  Is- 
sued in  utler  violation  of  the  state  Constitu- 
tion, and  were,  hence,  vold«  and  that  no  pay- 
ments made  with  su^  warrants  had  any  va- 
lidity; and  although  this  ground  of  invalidity 
was  arrived  at  without  any  reference  made 
to  the  act  of  1870, — yet  the  necessary  conse- 
quence of  the  judgment  was  that  effect  was 
thereby  given  to  that  act,  and  in  a  manner 
which  the  company  has  always  claimed  to  be 
Illegal  and  unwarranted  by  the  act  when  prop- 
erly construed.  The  company  has  never  ac- 
cepted such  a  construction,  but,  on  the  con- 
trary, has  always  opposed  it,  and  raises  the 
question  In  this  proceeding  at  the  very  outset 
Upon  these  facts  this  court  has  jurisdiction." 
No  denial  of  relator's  contention  that  the 
limitation  of  municipal  taxing  power  made  by  a 
state  tatute  violated  the  contract  clause  of 
the  Federal  Constitution  is  Involved  in  the  re- 
fusal of  the  highest  state  court,  after  affirming 
the  judgment  of  an  Inferior  court  which  granted 
in  the  exact  form  prayed  for  a  mandamus  to 
compel  a  municipality  to  exhaust  its  power  of 
taxation  if  necessary  for  the  payment  of  a 
judgment,  to  grant  a  rehearing  and  define  the 
rate  of  taxation.  Louisiana  ex  rel.  New  Or- 
leans Gaslight  Co.  V.  New  Orleans,  108  IT.  8. 
568,  27  L.  ed.  823,  2  Sup.  Ct  Rep.  956. 

Rights  and  immunities  claimed  under  Federal 
law. 

A  decision  of  a  state  court  refusing  a  peti- 
tion for  a  writ  of  mandamus,  in  which  relator 
claimed  and  set  up  a  right  under  the  Consti- 
tution of  the  United  States,  Is  tantamount  to 
the  denial  of  that  right,  and  is,  therefore,  re- 
viewable in  the  Supreme  Court  of  the  United 
States.  Detroit  Ft  W.  &  B.  I.  R.  Co.  v.  Os- 
bom,  189  U.  S.  883.  47  L.  ed.  860,  23  Sup.  Ct 
Rep.  540. 

And  a  judgment  for  the  plaintiff  In  an  action 
in  which  defendant  claimed  that  certain  legis- 
lation of  Congress  furnished  a  complete  defense 
to  the  action  is  reviewable  in  the  Supreme 
Court  of  the  United  States.  Mlssourip  K.  & 
T.  R.  Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed. 
878,  18  Sop.  Ct  Rep.  488. 

A  judgment  of  a  state  court  In  favor  of 
plaintiff  hi  an  action  to  recover  the  royalties 
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agreed  upon  in  a  license  of  the  rl^bt  to  make 
and  sell  a  patented  article.  In  which  the  court 
held  that  the  question  of  the  validity  of  the 
reissue  of  the  patent  could  not  be  contested, 
necessarily  Involves  a  decision  against  an  im- 
munity claimed  under  the  Constitution  and 
laws  of  the  United  States,  where  the  defendant 
contended  that  the  state  courts  were  without 
jurisdiction  because  the  right  to  maintain  the 
action  depended  upon  the  question  whether  such 
reissue  was  valid  or  invalid  nnder  the  patent 
laws,  of  which  question  the  Federal  court  had 
exclusive  jurisdiction.  Dale  Tile  Mfg.  Co.  ▼. 
Hyatt  125  U.  8.  46,  31  L..  ed.  688,  8  Sup.  Ct 
Rep.  756. 

A  judgment  of  a  state  court  that  a  grant 
from  the  United  States  passed  no  right  or  title 
as  against  subsequent  deeds  from  the  state  in 
lands  below  high-water  mark  is  a  direct  ad- 
judication against  the  validity  of  a  right  or 
privilege  calmed  under  the  law  of  the  United 
States.  Shlvely  v.  Bowlby,  152  U.  S.  1,  38 
L.  ed.  831,  14  Sup.  Ct  Rep.  548. 

A  Federal  question  is  involved  In  a  decision 
of  a  state  court  in  favor  of  plaintiff  in  a  con- 
troversy over  the  ownership  of  ore  in  wblcb 
defendant  claimed  that  under  the  act  of  May 
10,  1872  (17  Stat  at  L.  91,  chap.  152,  Si 
2,  3).  title  thereto  passed  to  it  through  its 
patent,  instead  of  to  plaintiff,  because  the  end 
lines  of  the.  latter's  patent  were  not  parallel ; 
plaintiff  contending  that  Its  title  was  acquired 
under  the  act  of  July  26,  1866  (14  Stat  at  L. 
251,  chap.  262),  which  did  not  require  parallel- 
ism of  end  lines.  Kennedy  Min.  &  Mill.  Co.  ▼. 
Argonaut  Min.  Co.  189  U.  S.  1,  47  L.  ed.  68o, 
23  Sup.   Ct  Rep.   501. 

A  decision  of  a  state  court  annulling  levee 
bonds  for  a  loan  of  gold  coin  on  the  theory 
that  they  were  payable  only  in  the  same  me- 
dium, and  were,  therefore,  unauthorised,  nec- 
essarily Involves  a  decision  against  a  rigbt 
claimed  under  the  Federal  Constitution  and 
laws,  where  the  defeated  party  contended  that 
the  bonds  were  payable  in  money  of  the  United 
States.  Woodruff  v.  Mississippi,  162  U.  S.  291. 
40  L.  ed.  973,  16  Sup.  Ct.  Rep.  820. 

A  judgment  for  plaintiff  in  a  suit  against  a 
national  bank  on  a  contract  which  the  bank 
claimed  it  had  no  power,  under  the  national 
banking  law,  to  make,  and  was  consequently 
exempt  from  liability  thereon,  necessarily  de- 
termined, adversely  to  the  bank,  that  It  had  no 
such  exemption  or  Immunity  as  asserted  under 
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It  IB  argued  that  by  the  judgment  against 
the  eompaay  in  favor  of  McGrew's  adminis- 
trator, the  Hawaiian  courts  had  adjndieated 
that  Mrs.  McGrew's  title  passed  to  the  ad- 
ministraxor.  But  Mrs.  McGrew  was  not  a 
party  to  that  action,  and  was  not  bound  by 
it,  so  that  it  could  be  pleaded  against  her. 
The  insurance  company  did  not  litigate  the 
question  of  ownership  on  her  behalf,  and 
was  in  no  way  authorized  to  represent  her. 
In  any  point  of  view  we  return  to  the  con- 
tention that  it  was  in  virtue  of  the  treaty 
that  the  California  courts  were  obliged  to 
accept  the  Hawaiian  decisions,  and  the  rec- 
ord fails  to  show  that  a  right  or  title  was 
set  up  thereunder. 

2.  The  second  question  indicated  by  plain- 
tiff in  error  is  that  the  decision  was  in  con- 


fiiet  with  §  1  of  article  4  of  the  Constitu- 
tion, providing  that  full  faith  and  credit  in 
each  state  shall  be  given  to  the  public  acts, 
records,  and  public  proceedings  of  every 
other  state,  as  carried  out  by  §  905  of  the 
Revised  Statutes  (U.  S.  Comp.  §tat.  1901,  p. 
677),  because  it  is  insisted  that  prior  to  the 
decision  this  constitutional  provision  ap- 
plied to  Hawaii,  and  should  be  regarded  as 
an  enlargement  of  and  connected  with  the 
alleged  daim  of  right  under  the  treaty.  But 
an  alleged  right  under  a  treaty  between  two 
foreign  nations  is  inconsistent  with  an  al- 
leged right  arising  under  the  Federal  Con- 
Ftitution,  and  as  a  right  under  the  Constitu- 
tion it  was  not  at  any  time  or  in  any  way 
brought  to  the  attention  of  the  state  courts. 
The  judgment  of  the  trial  court  was  ren- 


that  act,  although  the  state  court  may  have 
held  the  bank  llahle  Independently  of  that  ques- 
tion. Logan  County  Nat.  Bank  v.  Townsend, 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  Ct  Rep. 
496. 

^Vhere  protection  Is  claimed  under  a  treaty 
against  conflscatlon,  and  the  state  court  decides 
against  the  right,  although  on  the  ground  that 
the  confiscation  under  the  state  law  was  com- 
plete before  the  treaty  was  made,  the  decision 
of  such  court  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error. 
Smith  V.  Maryland,  6  Cranch,  286,  8  L.    ed.  225. 

A  decree  of  a  state  court  for  the  specific 
performance  of  a  contract  to  convey  land,  en- 
tered into  before  title  had  been  acquired  by 
the  vendor  under  the  homestead  act,  which  In- 
volved the  overruling  of  a  pleaded,  defense  un- 
der the  homestead  laws  of  the  Invalidity  of 
tuch  contract,  is  reviewable  In  the  Supreme 
Court  of  the  United  States,  although  the  state 
court  considered  the  case  to  be  within  the  pro- 
visions of  certain  statutes  of  that  state.  An- 
derson V.  Carklns,  135  U.  S.  483,  34  L.  ed. 
272,  10  Sup.  Ct.  Rep.  005. 

To  the  contrary  seems  Walworth  v.  Knee- 
land,  15  How.  348,  14  L.  ed.  724,  where  the 
overruling  of  the  defense  In  a  suit  to  compel 
specific  performance  of  a  contract  to  convey 
land  that  such  contract,  being  made  In  pur- 
suance of  a  combination  of  settlers  to  defraud 
the  United  States  by  preventhig  competition  for 
its  public  lands,  was  forbidden  by  the  acts  of 
Congress  In  relation  to  the  sales  of  such  lands, 
was  said  to  present  no  Federal  question. 

A  Judgment  of  a  state  court  affirming  the 
Judgment  of  an  Inferior  court  denying  a  peti- 
tion for  the  removal  of  the  cause  into  a  cir- 
cuit court  of  the  United  States  may  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  although  the  appellate  court  rests  its 
judgment  on  the  failure  of  the  proceedings  to 
appear  on  the  technical  record  by  reason  of  the 
omission  to  plead  to  the  Jurisdiction.  Kanouse 
y.  Martin,  15  How.  198,  14  L.  ed.  660. 

But  the  decision  of  a  state  court  affirming  a 
Judgment  of  an  Inferior  court  which  bad  struck 
from  the  files  a  petition  for  removal  which 
was  manifestly  defective  is  not  reviewable  by 
the  Supreme  Court  of  the  United  States  on  the 
theory  that  the  state  court,  In  reviewing  the 
Inferior  court's  decision,  should  have  consid- 
(Ted  the  Journal  entry  of  a  Federal  court  flnd- 
iog  that  the  application  for  removal  made  la 
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that  court  was  sufBclent.  Pennsylvania  Co.  v. 
Bender,  148  U.  S.  255,  37  L.  ed.  441,  13  Sup. 
Ct.   Rep.   591. 

A  decision  against  the  right  of  removal  to 
a  Federal  court  was  not  necessarily  Involved 
in  a  denial  of  a  motion  in  arrest  of  Judgment 
made  upon  the  ground  that,  by  reason  of  de- 
fendant's citizenship,  the  case  was,  by  the  op- 
eration of  the  act  of  Congress  of  February  22, 
1847,  transferred  to  a  Federal  court,  where 
there  was  nothing  in  the  pleadings  to  show 
such  citizenship.  Carter  v.  Bennett,  15  How. 
354,  14  L.  ed.  727. 

A  decision  by  a  state  court  affirming  a  con- 
viction for  a  violation  of  a  statute  of  that 
state  prohibiting  the  sale  of  intoxicating 
liquors,  that  the  completed  sale  in  each  case 
was  in  that  state  and  fell  within  Its  statute, 
although  the  liquors  were  shipped  by  the  sell- 
ers from  another  state,  does  not  Involve  «ny 
Federal  question,  where  the  ^attention  of  the 
court  was  not  called  to  the  commerce  clause  of 
the  Federal  Constitution,  or  to  any  right 
claimed  under  It.  O'Nell  v.  Vermont,  144  U. 
S.  323,  36  L.  ed.  450,  12  Sup.  Ct.  Rep.  693. 

Rulings  on  evidence  cannot  amount  to  a  de- 
cialoD.  against  rights  claimed  under  the  Fed- 
eral Constitution,  where  the  state  courts  were 
not  led  to  suppose  that  any  such  claim  was 
made,  or  that  such  rulings  involved  a  decision 
thereon.  Sayward  v.  Denny,  158  U.  S.  180,  30 
L.  ed.  941,  15  Sup.  Ct.  Rep.  777;  Brown  v. 
Colorado,  106  U.  S.  95,  27  L.  ed.  132,  1  Sup. 
Ct.    Rep.    175. 

The  same  is  true  of  a  decision  of  a  state 
court  in  condemnation  proceedings.  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  47  L.  ed.  487,  23 
Sup.   Ct.   Rep.   395. 

A  decision  of  the  highest  court  of  a  state. 
In  which  the  action  of  an  inferior  court  in  re- 
fusing to  admit  in  evidence  a  Judgment  of  a 
Federal  court  insisted  upon  as  a  bar  to  the 
action  was  upheld  on  the  ground  that  by  Its 
decision  on  a  former  appeal  on  demurrer  the 
rights  of  the  parties  were  rea  fudicata,  and  It 
had  no  power  on  a  second  appeal  to  review 
that  Judgment,  rests  upon  an  independent 
ground  not  Involving  a  Federal  question,  and 
broad  enough  to  maintain  the  Judgment.  North- 
em  P.  R.  Co.  V.  Ellis,  144  U.  8.  458,  36  L.  ed. 
504,  12  Sup.  Ct.  Rep.  724. 

A  decision  of  a  state  court  which  merely 
construes  a  statute  of  another  state  as  inappli- 
cable to  the  case  before  it,  and  does  not  deny 
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dered  October  11,  1897.  The  resolutions  of 
annexation  were  passed  July  7,  1898.  The 
act  to  provide  a  government  for  Hawaii  was 
passed  April  30,  1900  [31  Stat,  at  L.  142, 
chap.  339].  By  this  act  it  was  provided 
that  the  laws  of  Hawaii,  not  inconsistent 
with  the  Constitution  and  laws  of  the 
United  States,  or  the  provisions  of  the  act, 
should  remain  in  force,  subject  to  repeal  or 
amendment,  but  the  act  forfeiting  the  wife's 
property  was  repealed  May  12,  1896.  Ha- 
waii Laws  1896,  p.  70. 

The  Judgment   of  the  supreme  court  of 
California  was  rendered  February  28,  1901, 


and  we  cannot  retain  jurisdiction  on  the 
ground  of  the  assertion  of  a  Federal  right 
which  did  not  exist  when  the  judgment  wa» 
rendered  in  the  trial  court,  and  which  was 
not  brought  to  the  attention  of  the  highest 
court  of  the  state  in  any  way  whatever. 
Writ  of  error  diamtMed 

Mr.  Justice  PeoUiam  took  no  part  in 
the  consideration  and  disposition  of  this 
case. 

Mr.  Justice  Wlilte  dissentedi 


the  validity  of  such  statute,  does  not  amount 
to  a  decision  against  the  full  faith  and  credit 
claimed  for  such  statute.  Johnson  v.  New 
York  L.  Ins.  Co.  187  U.  S.  491,  47  L.  ed.  273, 
23  Slip.  Ct.  Rep.  194. 

A  decision  by  a  state  court  that  the  notice 
required  by  a  statute  of  another  state  in  order 
to  Justify  a  forfeiture  of  a  life  Insurance  pol- 
icy for  nonpayment  of  the  premium  Is  not  re- 
quired on  the  maturity  of  a  note  given  for  an 
Instalment  of  the  premium  does  not  present 
any  Federal  question  under  the  full  faith  and 
credit  clause  of  the  Federal  Constitution,  so 
as  to  give  Jurisdiction  to  the  Supreme  Court 
of  the  United  States  on  writ  of  error,  when 
such  decision  is  based,  both  on  the  authority 
of  a  decision  of  a  court  of  such  other  state,  and 
upon  an  independent  construction  of  the  stat- 
ute, even  though  the  court  erred  In  its  con- 
struction, both  of  the  decision,  and  of  the  stat- 
ute. Banholzer  v.  New  Yorlc  L.  Ins.  Co.  178 
U.  S.  402,  44  L.  ed.  1124,  20  Sup.  Ct.  Rep.  972. 

It  does  not  follow  that  the  state  court  de- 
cided against  any  title,  right,  privilege,  and 
immunity  in  exercising  its  Jurisdiction  because 
the  suit  might  have  been  brought  in  a  circuit 
court  of  the  United  States,  or  removed  thereto 
from  the  state  court  on  the  ground  that  it 
arose  under  the  laws  of  the  United  States. 
Texas  &  P.  R.  Co.  v.  Johnson,  151  U.  S.  81, 
38   L.  ed.   81,   14   Sup.   Ct.   Rep.   250. 

The  action  of  a  state  court  In  allowing  plaln- 
tlflF  to  amend  at  the  trial  by  Increasing  his 
claim  for  damages  over  defendant's  objection 
that  he  was  thereby  deprived  of  his  right  to 
remove  the  cause  to  a  Federal  court  to  which 
he  would  have  been  entitled  had  .that  amount 
been  claimed  when  the  suit  was  commenced, 
or  the  amendment  made  at  an  earlier  stage  of 
the  case,-  does  not  amount  to  a  decision  against 
a  right  of  removal,  so  as  to  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to  re- 
view the  Judgment  of  the  state  court,  where 
no  application  for  such  removal  was  made. 
Northern  P.  R.  Co.  v.  Austin.  135  U.  S.  313, 
34  L.  ed.  218,  10  Sup.  CM:.  Rep.  758. 

A  reason  assigned  by  the  highest  state  court 
for  presuming  the  abandonment  of  a  question 
respecting  a  right  or  removal  to  a  Federal  cir- 
cuit court  which  was  not  presented  to  the  for- 
mer court  either  In  brief  or  oral  agreement, 
that  "it  is  manifest  that  the  circuit  court 
could  not  have  taken  Jurisdiction,"  was  not 
such  a  decision  of  the  question  as  would  give 
the  Supreme  Court  of  the  United  States  Juris- 
diction to  review  the  Judgment.  Weatherby  v. 
Bowie,  131  U.  S.  CCXV.  Appx.,  and  25  L.  ed. 
606. 

A  state  court  cannot  be  held  to  have  decided 
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against  a  right  of  removal  to  a  Federal  court 
by  declining  to  review  the  order  of  the  Fed- 
eral court  remanding  the  cause  to  the  state 
court.  Missouri  P.  R.  Co.  v.  Fltsgerald,  160  U. 
S.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Rep.  380; 
Nelson  v.  Moloney,  174  U.  S.  164,  43  I*  ed. 
034,   19   Sup.   Ct.   Rep.   622. 

A  decision  of  a  state  court  dismissing,  for 
want  of  Jurisdiction,  a  bill  to  esUbllsh  a  trust 
in  real  property  is  not  reviewable  in  the  Su- 
preme court  of  the  United  States,  though  the 
trust  was  claimed  on  the  theory  that  a  sale 
of  the  property  was  void  as  being  in  violation 
of  an  act  of  Congress  prohibiting  sales  of 
bounty  rights  made  or  acquired  prior  to  the 
Issue  of  land  warrants  therefor.  Smith  t.  Ad- 
sit,  16  Wall.  185,  21  L.  ed.  310. 

And  the  decree  of  a  state  court  directing  the 
dismissal  of  such  a  bill  because  it  was  of  the 
opinion  that  no  trust  was  proved,  was  held 
not  to  be  reviewable  in  the  Supreme  Court  of 
the  United  States,  in  Smith  v.  Adsit,  23  Wall. 
368,  23  L.  ed.   114. 

No  decision  upon  a  claim  to  constitutional 
protection  of  rights  as  a  widow  is  Involved 
In  a  decision  of  the  state  court  that  the  claim- 
ant, by  attempting  to  profit  by  a  decree  of  di- 
vorce, is  estopped  to  contest  its  validity  for 
the  purpose  of  asserting  property  rights  In  her 
former  husband^s  estate.  Israel  v.  Arthur,  152 
U.  S.  355,  38  L.  ed.  474,  14  Sup.  Ct.  Rep.  683. 

A  Judgment  of  a  state  court  dismissing  a  bill 
to  enjoin  municipal  interference  with  a  toll- 
gate,  which  rests  on  the  ground  that  the  indi- 
vidual grantee  of  the  franchise  of  the  toll- 
road  corporation  in  a  deed  executed  under  legis- 
lative authority  took  only  a  life  estate,  deter- 
mines no  question  as  to  the  Impairment  of  con- 
tract obligations,  or  the  deprivation  of  prop- 
erty without  due  process  of  law.  Snell  v.  Chi- 
cago, 152  U.  S.  191,  38  L.  ed.  408,  14  Sup.  Ct. 
Rep.  489. 

The  decision  of  the  supreme  court  of  South 
Carolina  that  a  will  probated  in  North  Carolina 
was  not  a  valid  execution  of  a  power  of  ap- 
pointment given  by  a  will  executed  in  South 
Carolina  by  a  citizen  of  that  state  rests  upon 
the  construction,  alone,  of  the  latter  will,  in- 
dependent of  any  question  with  reference  to  the 
full  faith  and  credit  which  should  be  accorded 
to  the  probate  proceedings  in  North  Carolina. 
Blount  V.  Walker,  134  U.  S.  607,  33  L.  ed.  1036, 
10   Sup.    Ct   Rep.   606. 

A  decree  of  a  state  court  dismissing  a  suit 
to  rescind  a  contract  for  the  exchange  of  an 
invention  for  a  stock  of  merchandise  on  the 
ground  that  the  allegations  of  fraud  and  the 
entire  worthlessness  of  the  invention  are  not 
established  rests  upon  grounds  broad  enonsb 
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to  BQsUiin  It  wltLout  reference  to  any  Federal 
question.  Wade  v.  Lawder,  165  U.  S.  624.  41 
L.  ed.  851,  17  Sup.  Ct.  Rep.  425. 

The  same  la  true  of  a  decree  of  the  highest 
state  court  which  affirms  a  decree  on  fore- 
closure of  a  mortgagee  payable  In  gold  coin,  di- 
recting the  payment  of  a  certain  amount,  with- 
out specifying  any  particular  kind  of  money, 
because  the  defeudants  had  not  been  prejudiced 
by  being  required  to  respond  in  lawful  money. 
Rae  y.  Homestead  Loan  &  G.  Co.  176  U.  S.  121, 
44  L.  ed.  398,  20  Sup.  Ct.  Rep.  341. 

A  decision  against  a  right  set  up  under  U. 
S.  Rev.  Stat,  f  2339  (U.  8.  Comp.  Stat.  1901,  p. 
1437),  providing  for  the  protection  of  vested 
water  rights,  Is  not  involved  in  a  Judgment  of 
a  state  court  denying  each  rlghta,  which  rests 
solely  upon  a  decision  upon  questions  of  fact 
or  local  law  upon  which  rights  under  that  sec- 
tion depend.  Tellurlde  Power  Transmission  Co. 
V.  Rio  Grande  Western  B.  Co.  187  U.  S.  569, 
47  L.  ed.  307,  23  Sup.  Ct  Rep.  178. 

A  decision  by  a  state  court  sustaining  the 
defense  of  laches  against  the  assertion  of  a 
right  to  a  mining  claim  after  It  had  been  aban- 
doned for  fourteen  years,  during  which  an  ap- 
parent title  had  been  obtained  under  a  patent 
to  a  probate  Judge  for  the  property  as  part  of 
a  townsite,  is  based  on  a  ground  independent 
of  any  Federal  question.  Moran  v.  Horsky,  178 
U.  8.  205,  44  L.  ed.  1038,  20  Sup.  Ct.  Rep.  856. 

Where  the  state  court  dismisses  a  bill  in  a 
suit  involving  the  right  of  parties  making  con- 
filcthig  claims  of  title  under  United  States  pat- 
ents, on  the  ground  that  plabitiff  was  guilty  of 
laches,  the  Supreme  Court  of  the  United  States 
is  without  Jurisdiction  to  review  such  Judgment. 
Pittsburgh  &  L.  A.  Iron  Co.  v.  Cleveland  Iron 
Mln.  Co.  178  U.  8.  270,  44  L.  ed.  1065,  20  Sup. 
Ct  Rep.  931. 

A  decision  of  a  state  court  in  a  suit  to  re- 
cover the  value  of  gold  alleged  to  have  been 
taken  by  defendants  from  plaintifTs  mining 
claim,  which  Is  based  upon  an  estoppel  deemed 
by  that  court  to  operate  upon  general  prin- 
ciples and  a  local  statute,  rests  upon  an  in- 
dependent, non-Federal  ground  broad  enough  to 
maintain  the  Judgment  Gil  lis  v.  Stinchfleld, 
159  U.  8.  658,  40  L.  ed.  295,  16  Sup.  Ct  Rep. 
131. 

A  decision  by  a  state  court  in  a  controversy 
as  to  the  right  of  a  cotenant  to  relocate  a  min- 
ing claim  when  the  annual  assessment  work 
has  not  been  done,  and  obtain  title  as  against 
his  cotenants,  that  a  cotenant  who  relocates  a 
mining  claim  held  in  common  is  to  be  deemed  a 
trustee  for  all  the  cotenants,  disposes  of  the 
case  upon  general  prhiciples  of  law.  Speed  v. 
McCarthy,  181  U.  S.  269,  45  L.  ed.  855,  21  Sup. 
Ct  Rep.  613. 

No  decision  upon  the  validity  of  a  state's 
title  to  <and  under  Federal  laws  is  so  neces- 
sarily Involved  In  a  Judgment  of  the  highest 
state  court  in  favor  of  a  pre-emption  claimant 
over  one  claiming  title  by  virtue  of  a  subse- 
quent location  of  a  school-land  warrant,  under 
a  statute  of  the  state  authorizing  such  location 
upon  any  vacant  and  unappropriated  lands  be- 
longing to  the  United  States  within  the  state, 
as  to  render  such  decision  reviewable  in  the 
Supreme  Court  of  the  United  States,  where  the 
state's  title  under  the  Federal  laws  may  have 
been  perfect  when  the  location  was  made,  and 
jet  such  location  must  fail  under  the  terms 
of  the  state  statute  because  not  made  upon  va- 
cant and  unappropriated  lands.  Athearn  v. 
Poppe,  25  Cal.  631. 
63L.R.  A. 


A  Judgment  of  a  state  court  In  a  suit  to 
quiet  title,  which  rests  upon  a  decision  of  the 
question  where  a  dividing  line  runs  between 
two  tracts  of  land  covered  by  Spanish  grants, 
is  not  reviewable  by  the  Supreme  Court  of  the 
United  States,  although  the  defeated  party 
claimed  that  her  adversary's  title  was  avoided 
by  an  act  of  Congress.  Almonester  v.  Kenton, 
9  How.   1,   13  L.  ed.  21. 

Nor  is  such  Jurisdiction  aided  by  the  award 
of  a  perpetual  injunction  restraining  the  de- 
feated party  from  selling  the  land  covered  by 
the  other's  grant,  as  the  injunction  Is  a  mere 
Incident  to  the  final  adjudication  establishing  a 
right  to  real  property,  and  was  rather  In  execu- 
tion of  the  decree  than  a  substantial  part  of 
it.     Tbid. 

It  was  said  in  Udell  v.  Davidson,  7  How. 
769,  12  L.  ed.  907,  that  a  decision  of  a  state 
court  establishing  a  trust  In  a  pre-emption 
claim  created  by  contract  could  be  no  impeach- 
ment of  the  grant  made  by  the  United  States, 
and,  hence,  would  give  no  Jurisdiction  to  the 
Supreme  Court  of  the  United  States. 

But  a  state-court  decree  that  a  patentee  from 
the  United  States  is  a  mere  trustee,  and  may 
be  restrained  from  prosecuting  ejectment  un- 
der his  patent,  is  a  decision  against  the  title 
asserted  under  such  patent,  and,  therefore,  re- 
viewable in  the  Supreme  Court  of  the  United 
States.  Baldwin  v.  Stark,  107  U.  S.  463,  27 
L.  ed.  526,  2  Sup.  Ct.  Rep.  473. 

A  decision  of  a  state  court  adverse  to  defend- 
ant's  claim  of  title  under  a  congressional  land 
grant  is  reviewable  in  the  Supreme  Court  of  the 
United  States,  although  the  answer  discloses 
certain  proceedings  in  the  land  department  in 
which  it  was  decided  that  the  land  In  question 
was  exempted  from  the  grant,  where  such  pro- 
ceedings were  set  up  merely  by  way  of  answer 
to  plaintiff's  claim  that  such  decision  was  con- 
trolling in  his  favor.  Northern  P.  R.  Co.  v. 
Colbum,  164  U.  8.  388,  41  L.  ed.  479,  17  Sup. 
Ct  Rep.  98. 

c.  Nature  of  decision  a«  affecting  right  of  re- 
view. 

The  right  of  the  Supreme  Court  of  the  United 
States  to  review  the  Judgments  of  state  courts 
in  cases  where  the  relative  powers  of  the  Fed- 
eral and  state  governments  have  been  in  con- 
troversy exists  only  when  the  decision  of  the 
state  court  has  been  in  favor  of  the  latter. 
Commonwealth  Bank  v.  Griffith,  14  Pet.  56,  10 
L.  ed.  353. 

Hence,  the  Supreme  Court  of  the  United 
States  hafc  no  Jurisdiction  of  a  writ  of  error 
to  a  state  court  because  the  validity  of  a  state 
statute  was  drawn  in  question  as  repugnant  to 
the  Federal  Constitution,  where  the  Judgment 
is  against  the  validity  of  such  statute.  Walk- 
er V.  Taylor,  5  How.  64,  12  L.  ed.  52. 

And  a  decision  of  a  state  court,  adverse  to  a 
defense  of  an  immunity  under  a  state  law  or 
state  constitution,  presents  no  Federal  question 
which  will  confer  Jurisdiction  on  the  Supreme 
Court  of  the  United  States.  Mitchell  v.  Clark, 
110  U.  S.  633,  28  L.  ed.  279,  4  Sup.  Ct  Rep. 
170,    312. 

So,  a  decision  of  a  state  court  sustaining  the 
validity  of  a  note  given  for  the  purchase  price 
of  slaves  despite  a  provision  of  the  state  Con- 
stitution prohibiting  recovery  on  such  contracts 
Is  not  reviewable  in  the  Supreme  Court  of  the 
United  States.  Sevier  v.  llaskell.  14  Wall.  12. 
20  L.  ed.  827 ;  Jacoway  v.  Denton.  154  U.  S. 
583,  and  20  L.  ed.  645,  14  Sup.  Ct.  Rep.  1169. 
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Such  Jurisdiction  wlli  not  attach  unless  the 
decision  of  the  state  court  was  in  favor  of  the 
validity  of  the  state  statute  or  authority  exer- 
cised under  the  state  challenged  as  repugnant 
to  the  Federal  Constitution.  Commonwealth 
Bank  v.  Griffith,  14  Pet.  56.  10  L.  ed.  353. 

It  is  equally  true  that  a  case  cannot  be 
brought  to  the  Supreme  Court  of  the  United 
States  from  a  state  court  because  that  court 
did  not  sustain  the  contention  that  an  act  of 
Congress  was  invalid.  Rae  ▼.  Homestead  Loan 
ik  a.  Co.  170  U.  S.  121,  44  L.  ed.  398,  20  Sup. 
Ct.  Rep.  341 ;  Baker  v.  Baldwin,  187  U.  S.  61. 
47  L.  ed.  75,  23  Sup.  Ct.  Rep.  19. 

So,  In  Roosevelt  v.  Meyer,  1  Wall.  512,  17 
L.  ed.  500,  a  decision  of  a  state  court  sustain- 
ing the  validity  of  the  legal  tender  act  of  Feb 
ruary  25.  1S62,  was  held  not  to  lie  reviewable 
in  the  Supreme  Court  of  the  United  States.  But 
the  court  in  this  case  overlooked  the  fact  that 
the  defeated  party  claimed  the  right,  under  cer- 
tain provisions  of  the  Federal  Constitution,  to 
payment  in  gold  or  silver  coin,  which  was  nec- 
essarily decided  against  by  the  holding  of  the 
state  court  that  notes  of  the  United  States  Is- 
sued under  said  legal  tender  act  were  a  legal 
tender.  And  on  a  similar  state  of  facts  the  Su- 
preme Court  of  the  United  States,  in  Trebil- 
cock  v.  Wilson,  12  Wall.  687,  20  L.  ed.  460, 
after  calling  attention  to  this  oversight  in 
Roosevelt  v.  Meyer,  1  Wall.  512,  17  L.  ed.  500, 
supra,  upheld  Its  Jurisdiction.  See  also  McCor- 
mick  V.  Market  Nat.  Bank,  165  U.  S.  538,  41 
L.  ed.  817,  17  Sup.  Ct.  Rep.  438,  infra. 

Where  a  decision  on  a  Federal  right  is  relied 
upon  to  bring  the  case  within  the  appellate 
Jurisdiction  of  the  Supreme  Court  of  the  United 
States  over  state  courts, '  such  decision  must 
have  been  against  the  right  claimed.  Gordon  v. 
Caldcleugh.  3  Cranch,  268,  2  L.  ed.  436;  Ful- 
ton V.  MAffee.  16  Pet.  149,  10  L.  ed.  018; 
Coons  V.  Gallaher,  15  Pet.  18,  10  L.  ed.  645; 
Scott  V.  Jones,  5  How.  343,  12  L.  ed.  181 ;  Ilale 
V.  Gaines,  22  How.  144.  16  L.  ed.  264;  Yerden 
V.  Coleman,  1  Black.  472,  17  Ji.  ed.  161 ;  Ryan 
V.  Thomas,  4  Wall.  603,  18  L.  ed.  460;  Mann- 
ing V.  French.  133  U.  S.  186,  33  L.  ed.  582. 
10  Sup.  Ct.  Rep.  258;  Sayward  v.  Denny,  158 
U.  S.  180,  29  L.  ed.  941,  15  Sup.  Ct.  Rep.  777 ; 
Maxwell  V.  Newbold,  18  How.  511,  15  L.  ed. 
506 ;  Murdock  v.  Memphis,  20  Wall.  690,  22  L. 
ed.  429;  Dower  v.  Richards.  151  U.  S.  658, 
38  L.  ed.  305,  14  Sup.  CL  Rep.  452;  Califor- 
nia Powder  Works  v.  Davis,  151  U.  S.  389,  38 
L.  ed.  206,  14  Sup.  Ct  Rep.  350  ;  Eustls  v.  Bol- 
les.  150  U.  S.  361,  37  L.  ed.  1111,  14  Sup.  Ct 
Rep.  131 ;  Snell  v.  Chicago,  152  U.  S.  191,  38 
L.  ed.  408,  14  Sup.  Ct.  Rep.  489:  Bank  of 
Commerce  v.  Tennessee,  161  U.  S.  134,  40  L. 
ed.  -645,  10  Sup.  Ct  Rep.  456;  Abbott  v.  Na- 
tional Bank  of  Commerce,  175  U.  S.  409,  44 
Jj.  ed.  217,  20  Sup.  Ct  Rep.  153;  Lynde  v. 
Lynde.  181  U.  S.  183,  45  L.  ed.  810,  21  Sup. 
Ct  Rep.  555;  Lake  Street  Blev.  R.  Co.  v. 
Farmers'  Loan  &  T.  Co.  182  U.  S.  417,  45  L. 
cd.  1161,  21  Sup.  Ct  Rep.  870. 

And  where  the  ruling  Is  in  favor  of  an  ex- 
emption from  taxation  claimed  under  Federal 
law,  the  reasoning  of  the  court  cannot  be 
availed  of  as  a  denial  of  the  immunity.  Tyler 
V.  Cass  County,  142  U.  S.  288,  35  L.  ed,  1016, 
12  Sup.  Ct  Rep.  225. 

The  denial  by  a  state  court  of  a  claim 
against  rights  asserted  by  the  United  States 
and  exercised  by  the  agents  of  the  government 
■nder  Its  authority,  could  not  present  a  Fed- 
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era]  question.     Reddall  v.  Bryan,  24  How.  420, 
16  L.  ed.  740. 

A  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  the  highest  court  of 
Tennessee  cannot  be  maintained  on  the  theory 
that  the  decision  of  the  latter  court  in  favor 
of  a  person  claiming  title  to  land  under  the 
state  of  North  Carolina  and  against  one  claim- 
ing under  the  state  of  Tennessee  was  against 
either  the  compact  between  these  states  grant- 
ing to  the  state  of  Tennessee  the  right  re- 
served by  the  state  of  North  Carolina,  in  a 
cession  of  land  to  the  United  States,  of  perfect- 
ing titles  where  entries  had  been  made,  or  the 
act  of  Congress  assenting  to  such  compact,  and 
making  a  cession  of  the  land  in  question  to  the 
state  of  Tennessee  on  several  conditions,  one 
of  which  respects  all  existing  claims  to  lands 
under  the  state  of  North  Carolina.  Williams 
V.  Norris,  12  Wheat.  117,  6  L.  ed.  571.  The 
court  said  that  If  the  title  in  question  was 
valid  according  to  the  laws  of  North  Carolina, 
then  the  decision  In  its  favor  was  in  pursuance 
of  such  compact;  and  that,  if  the  act  of  Con- 
gress had  any  influence  in  the  case,  the  title 
for  the  benefit  of  which  it  was  intended  had 
prevailed;  and  that  consequently,  neither  the 
compact  nor  the.  statute  could  have  been  tIo- 
lated. 

A  decision  of  a  state  court  supporting  a 
French  title  to  land  to  the  extent  of  the  grant 
supports  the  claim  to  the  same  extent  that  the 
treaty  with  France  of  1803  protected  it,  and 
Is,  therefore,  not  against  the  title  or  right  set 
up  under  such  treaty,  and,  hence,  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States.  McDonogh  v.  Millaudon,  3  How.  693, 
11  L.  ed.  787. 

A  decision  of  a  state  court  In  favor  of  the 
validity  of  a  discharge  under  the  bankrupt  act 
cannot  be  reviewed  in  the  Supreme  Court  of  the 
United  States.  Calcote  v.  Stanton,  18  How. 
243,  15  L.  ed.  848 ;  Strader  v.  Baldwin,  9  How. 
261,  13  L.  ed.  130 ;  Linton  v.  Stanton,  12  How. 
423,  13  L.  ed.  10.10.  But  see  Palmer  v.  Hussey,  . 
119  U.  S.  96,  30  L.  ed.  362,  7  Sup.  Ct  Rep.  158. 
infra. 

The  decision  of  a  state  court  that  the  col- 
lector of  a  port  had  the  right  to  send  rags  to 
the  proper  warehouse  for  disinfection,  but  gave 
no  order  for  their  disinfection,  does  not  pre- 
sent a  ITederal  question  for  review  by  the  Su- 
preme Court  of  the  United  States  upon  writ  of 
error  sued  out  by  the  party  who  claimed  to 
have  disinfected  them  under  an  authority  from 
such  collector,  as  the  ruling  is  In  favor  of  the 
validity  of  the  authority  set  up  and  claimed  by 
him  under  the  laws  of  the  United  States.  Bart- 
lett  V.  Lockwood,  160  U.  S.  357,  40  L.  ed.  455, 
10  Sup.  Ct.  Rep.  334. 

This  principle  has  often  been  applied  In 
cases  where  the  construction  given  to  a  Fed- 
eral law  by  a  state  court  though  unfavorable 
to  the  defeated  party  who  specially  set  up  or 
claimed  no  right  thereunder,  was  in  favor  of 
the  claim  set  up  by  his  adversary  under  such 
law. 

A  decision  of  a  state  court  In  favor  of  a  right 
or  privilege  claimed  by  a  party  under  an  act 
of  Congress  will  not  be  reviewed  in  the  Su- 
preme Court  of  the  United  States  at  the  in- 
stance of  the  adverse  party  who  made  no  claim 
under  such  statute.  De  Lamar's  Nevada  Gold 
MIn.  Co.  V.  Nesbitt,  177  U.  S.  523.  44  L.  e& 
872.  20  Sup.  Ct  Rep.  715 ;  Missouri  v.  An- 
driano,  138  U.  S.  497,  34  L.  ed.  1012,  11  Sup. 
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Ct  Rep.  385;  Burke  t.  G&ines,  10  How.  388, 
15  L.  ed.  655 ;  Kiser  y.  Texarkana  &  Ft.  S.  K. 
Co.  179  V.  S.  199,  45  L.  ed.  152,  21  Sup.  Ct. 
Rep.  100;  Jersey  City  &  B.  R.  Co.  t.  Morgan, 
160  U.  8.  288,  40  L.  ed.  430,  16  Sup.  Ct.  Rep. 
276. 

Thus,  a  decision  of  the  state  court  In  eject- 
ment upholding  plaintiff's  claim  of  title  under 
the  United  States  gives*  the  defendant,  who 
was  a  mere  trespasser  claiming  no  such  right 
!n  himself,  no  right  to  have  the  decision  re- 
Tiewed  by  the  Supreme  Court  of  the  United 
SUtes.  Burke  v.  Gataies,  19  How.  388,  15  L. 
ed.  655. 

A  decision  of  a  state  court  in  a  proceeding 
in  the  nature  of  quo  warranto  to  try  the  re- 
spective titles  of  the  parties  to  an  office  up- 
holding the  claim  of  one  party  to  such  office, 
by  virtue  of  citizenship  founded  on  an  act  of 
Congress,  gives  the  defeated  party  no  right  to 
a  review  of  the  decision  in  the  Supreme  Court 
of  the  United  States,  where  he  asserts  no  right 
under  that  statute.  Missouri  em  rel.  Carey  v. 
Andriano,  138  U.  8.  497,  34  L.  ed.  1012,  11 
Sup.  Ct.  Rep.  883. 

A  decision  of  a  state  court  that,  under  the 
act  of  Congress  of  March  3,  1887,  giving  the 
right  to  sue  Federal  receivers  in  certain  cases, 
in  action  may  be  maintained  against  a  receiver 
without  leave  of  the  Federal  court  by  which 
he  was  appointed  does  not  give  the  latter  the 
right  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  on  the  ground  that 
he  has  heen  denied  a  right  given  him  by  a  Fed- 
eral statute;  although,  if  the  state  court  had 
decided  that  under  this  act  a  receiver  could 
not  he  sued  without  prior  leave  of  the  Federal 
court,  the  plaintLT  would  have  been  entitled  to 
a  writ  of  error  on  that  ground.  McNuIta  v. 
Lochridge,  141  U.  S.  327,  36  L.  ed.  796,  12  Sup. 
Ct  Rep.  11. 

A  decision  of  a  state  court  sustaining  a  de- 
fense in  an  action  for  a  breach  of  contract 
that  the  contract  sued  on  was  in  violation  of 
the  interstate  commerce  act  does  not  entitle 
the  plaintiff  to  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States,  unless  he 
set  up  some  claim  under  the  Federal  statute, 
which  was  denied  by  the  state  court.  Kiser  v. 
Texarkana  &  Ft  8.  R.  Co.  179  U.  S.  199,  45 
U  ed.  152,  21  Sup.  Ct.  Rep.  100.  "It  is  not  ev- 
ery case  where  a  Federal  statute  has  been 
construed  by  a  state  court  that  gives  a  right 
of  review  to  this  court,"  said  Mr.  Justice  Peck- 
ham  in  this  case,  "but  the  claim  of  any  right, 
title,  privilege,  or  immunity  under  the  statute 
must  have  been  denied  by  the  state  tribunal  in 
order  to  give  us  Jurisdiction  to  review  its  judg- 
ment. That  a  Federal  statute  was  construed 
anfsTorably  to  one  of  the  parties  to  the  suit 
is  no  ground  for  jurisdiction  by  this  court,  un- 
les.«  such  construction  was  not  only  unfavor- 
able, but  was  against  the  right,  etc.,  specially 
set  up  and  claimed  under  the  statute.  In  that 
case  the  party  setting  up  and  claiming  the  right 
under  the  statute  which  has  been  denied  can 
obtain  a  review  here.  Thus  it  might  happen, 
as  it  has  hi^pened  in  this  case,  that,  while  the 
decision  upon  the  construction  of  the  statute 
was  unfavorable  to  the  maintenance  of  the 
cause  of  action  set  forth  by  the  plaintiff  in 
error,  it  was  not  against,  but  in  favor  of,  the 
claim  made  under  the  Federal  statute.  Thr 
question  whether  that  statute,  properly  con 
strued,  prohibited  the  making  of  such  an  agree 
meat  as  that  set  up  in  the  complaint  in  the 
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state  court,  haviug  been  decided  in  favor  of  the 
claim  set  up  by  defendant  under  the  statute, 
this  court  has  no  jurisdiction  to  review  the 
judgment'* 

A  judgment  for  plaintiff  in  an  action  in  A 
state  court  for  damages  for  his  wrongful  eject- 
ment from  a  street  car,  in  which  defendant 
disputed  plaintiff's  claim  that  a  silver  coin 
tendere<^  him  in  payment  of  his  fare  was  legal 
tender  although  worn  smooth  by  use,  is  not  re- 
viewable in  the  Supreme  Court  of  the  United 
States  where  defendant  did  not  set  up  any  right 
under  any  statute  of  the  United  States  in  ref- 
erence to  the  effect  of  the  reduction  in  weight 
of  silver  coin  by  natural  abrasion,  as  in  such, 
case  the  decision  was  in  favor  of,  and  not 
against,  the  right,  if  any,  claimed  under  the 
laws  of  the  Unltod  States.  Jersey  City  &  B.  R. 
Co.  V.  Morgan,  160  U.  8.  288,  40  L.  ed.  430, 
16  Sup.  Ct  Rep.  276. 

Of  course,  where  a  decision  either  way  nec- 
essarily involves  a  decision  against  some  Fed- 
eral right  speciaUy  set  up  or  claimed  by  the 
defeated  party,  the  Supreme  Court  of  the 
United  States  is  not  deprived  of  jurisdiction, 
because  the  decision  is  also  in  favor  of  the 
Federal  right  set  up  by  the  successful  party. 

Hence,  a  decision  in  favor  of  the  legal  tender 
gu'ality  claimed  for  notes  of  the  United  States 
issued  under  the  legal  tender  act  of  February 
25,  1862,  is  reviewable  in  the  Supreme  Court 
of  the  United  States  at  the  instance  of  the  de- 
feated party,  who  claimed  a  right,  under  the 
Federal  Constitution  and  various  acts  of  Con- 
gress, to  payment  in  coin.  Trebllcock  v.  Wil- 
son, 12  Wall.  687,  20  L.  ed.  460,  Overruling 
Roosevelt  v.  Meyer,  1  Wall.  512,  17  L.  ed.  500. 
SKpra. 

Where  both  parties  hoi  a  state  court  claim 
under  the  sam«k  act  of  Congress,  the  Supreme 
Court  of  the  United  States  has  jurisdiction  to 
review  the  state-court  judgment  at  the  instance 
of  whichever  party  is  defeated.  Buel  v.  Van 
Ness,  8  Wheat  312,  5  L.  ed.  624 ;  Matthews  v. 
Zane,  4  Cranch,  382,  2  L.  ed.  654. 

A  decision  by  the  highest  court  of  a  state 
in  favor  of  the  claim  that  a  lease  made  by  a 
national  banking  association  not  then  author- 
ised to  commence  business,  but  which  had 
made  and  filed  its  articles  of  association,  was 
invalid  under  U.  S.  Rev.  Stat  f  5136  (U.  8. 
Comp.  Stat  1901,  p^  3455),  is  subject  to  review 
by  writ  of  error  from  the  Supreme  Court  of  the 
United  States,  where  the  lessor  specially  set 
up  and  claimed  a  right  to  recover  on  the  lease 
on  the  ground  that  it  was  within  the  exception 
of  that  section  as  to  incidental  and  preliminary 
business,  and  also  that  the  prohibition  of  busi- 
ness by  that  section  did  not  make  prohibited 
contracts  invalid  as  between  the  parties.  Mc- 
Cormick  v.  Market  Nat  Bank,  165  U.  S.  538, 
41  L.  ed.  817,  17  Sup.  Ct  Rep.  433. 

Sa,  where  a  judgment  debtor  by  virtue  of  his 
discharge  in  l>ankruptcy  secured  a  perpetual  in- 
junction in  a  state  court  against  the  collection 
of  the  judgment,  the  judgment  creditor  is  en- 
titled to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  where  he  specially 
set  up  and  claimed  an  immunity,  under  U.  8. 
Rev.  Stat  f  5117,  from  the  operation  of  the 
discharge  in  bankruptcy  because  of  the  bank- 
rupt's fraud  and  the  fiduciary  character  of  the 
debt.  Palmer  v.  Hussey.  119  U.  8.  96,  30  L.  ed. 
362,  7  Sup.  Ct  Rep.  158. 

In  an  earlier  case  where  a  bankrupt  had 
pleaded  his  discharge  In  bankruptcy  as  a  de- 
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fense  to  a  suit  in  a  state  court  upon  a  debt 
and  tbe  Judgment  was  rendered  In  his  favor, 
tlie  Supreme  Court  of  the  United  States,  with- 
out noticing  that  the  decision  was  also  against 
a  right  or  immunity  set  up  by  the  pialntiflF 
under  the  clause  excepting  fiduciary  debts  from 
the  effect  of  the  discharge,  dismissed  a  writ 
of  error  to  the  state  court  because  the  de- 
cision was  in  favor  of  the  right  set.  up  under 
that  statute.  Strader  v.  Baldwhi,  9  How.  261. 
13  L.  ed.  130.  But  this  case,  though  not  re- 
ferred to  in  Palmer  v.  Hussey,  119  U.  S.  96, 
30  L.  ed.  362,  7  Sup.  Ct.  Rep.  158.  aupra,  is 
obviously,  in  view  of  that  decision,  no  longer 
an  authority  for  dismissing  a  writ  of  error  on 
a  similar  record,  and  is  declared  in  McCormlck 
V.  Market  Nat.  Bank,.  165  U.  S.  538,  41  L.  ed. 
817,  17  Sup.  Ct.  Rep.  438,  aupra,  to  have  been 
overruled  by  Palmer  v.  Hussey,  and  Hennequln 
V.  Clews,  ill  U.  S.  676,  28  L.  ed.  565,  4  Sup. 
Ct.  Rep.  576,  In  which  latter  case  the  court 
on  a  similar  state  of  facts  assumed  Jurisdiction 
without  discussing  that  question. 

d.  DeciHon  need  not  be  erroneous. 

It  need  not  appear  that  the  state  court  erred 
in  its  decision  of  the  Federal  question  in  order 
to  obtain  a  review  in  the  Supreme  Court  of  the 
United  States.  Furman  v.  Nichol,  8  Wall.  44, 
19  L.  ed.  370;  Crapo  v.  Kelly,  16  Wall.  610, 
21  L.  ed.  430;  Murdock  v.  Memphis,  20  Wall. 
590,  22  L.  ed.  429;  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  28  L.  ed.  1084,  5  Sup. 
Ct  Rep.  681 ;  BIythe  v.  Hinckley,  180  U.  S. 
833,  45  L.  ed.  557,  21  Sup.  Ct.  Rep.  390 ;  Pen- 
nywit  V.  Eaton,  15  Wall.  380,  21  L.  ed.  72; 
Andrews  v.  Andrews,  188  U.  S.  14,  47  L.  ed. 
366,   23   Sup.   Ct.   Rep.   237. 

The  examination  to  determine  whether  the 
claim  is  or  is  not  well  founded  itself  involves 
the  exercise  of  Jurisdiction.  Chicago  L.  Ins. 
Co.  V.  Needles,  113  U.  S.  574,  28  L.  ed.  1084, 
5  Sup.  Ct.  Rep.  681. 

"The  argument  that  no  Federal  question  is 
presented  because  the  court  below  awarded  to 
the  contract  creditors  all  the  rights  to  which 
they  were  entitled  involves,"  said  Mr.  Justice 
White  in  Board  of  Liquidation  v.  Louisiana,  179 
U.  S.  622,  45  L.  ed.  347,  21  Sup.  Ct  Rep.  268, 
in  passing  on  a  motion  to  dismiss  a  writ  of 
error  to  a  state  court  to  review  a  Judgment 
sustaining  a  provision  of  the  state  Constitu- 
tion claimed  to  impair  contract  obligations, 
"the  assumption  that  Jurisdiction  to  review  the 
decision  of  a  state  court  disposing  of  a  Fed- 
eral question  depends  upon  the  conception  of 
the  state  court,  or  some  of  the  parties  to  the 
record,  as  to  the  correctness  of  the  decision 
rendered.  This  in  effect  denies  the  power  to 
review  a  decision  disposing  of  a  Federal  ques- 
tion in  every  case  where  the  state  court  as- 
sumes that  such  question  has  been  by  It  correct- 
ly disposed  of.  But  this  necessarily  Imports 
that,  in  no  case  whatever  where  a  state  court 
has  docided  a  Federal  question,  can  review  in 
this  court  be  had,  since  in  every  case  it  must  be 
assumed  that  a  state  court  of  last  resort  has 
decided,  according  to  its  understanding,  the  Is- 
sues presented  to  it  for  determination." 

e.  Decision  must  he  controlling. 

It  is  obvious  that  in  many  cases  the  issue 
raised  in  the  state  court  by  the  Federal  ques- 
tion is  not  such  that  its  correct  decision  Is 
essential  to  a  proper  disposition  of  the  cause. 
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Under  such  circumstances,  it  would  be  a  w^ork 
)f  supererogation  for  the  Supreme  Court  of  the 
United  States  to  review  the  state  court's  Juclg- 
ment  since,  even  if  it  should  find  the  Federal 
question  to  have  been  decided  erroneously,  and 
should  reverse  the  Judgment  for  that  reason, 
the  same  Judgment  could  be  rendered  by  the 
state  court  on  the  other  points  in  the  case  aft- 
er correcting  the  error  In  deciding  the  Federal 
question.  The  Supreme  Court  of  the  United 
States  has,  therefore,  insisted  that  to  give  Juris- 
diction to  review  a  Judgment  of  a  state  court 
it  Is  necessary  that  the  decision  of  that  court 
upon  a  Federal  question  be  controlling  in  the 
disposition  of  the  cause.  Citisens*  Bank  y. 
Board  of  Liquidation,  08  U.  8.  140,  25  L..  ed. 
114 ;  Williams  v.  Oliver,  12  How.  Ill,  125,  IS 
L.  ed.  915,  921. 

Or,  in  other  words,  the  decision  of  the  Fed- 
eral question  must  have  been  necessary  to  the 
determination  of  the  cause.  Brown  v.  Atwell, 
92  U.  S.  327,  28  L.  ed.  511;  De  Saussure  v. 
Gaillard,  127  U.  S.  216,  32  L.  ed.  125,  8  Sup. 
Ct  Rep.  1053;  Marrow  v.  Brinkley,  129  U.  S. 
178,  32  L.  ed.  654,  9  Sup.  Ct.  Rep.  267 ;  John- 
son V.  Risk,  137  U.  S.  300,  34  L.  ed.  683,  11 
Sup.  Ct  Rep.  Ill ;  Cook  County  v.  Calumet  ft 
C.  Canal  &  Dock  Co.  138  U.  S.  635,  84  L^  ed. 
1110,  11  Sup.  Ct.  Rep.  435;  Waiter  A.  Wood 
Mowing  &  Reaping  Mach.  Co.  v.  Skinner,  139 
U.  S.  293,  35  L.  ed.  193,  1^  Sup.  Ct  Rep.  528; 
Eustis  V.  BoUes,  150  U.  8.  361,  37  L.  ed.  1111. 
14  Sup.  Ct  Rep.  131;  Snell  v.  Chicago,  152 
U.  S.  191,  88  L.  ed.  408,  14  Sup.  Ct  Rep.  489  ; 
California  Powder  Works  v.  Davis,  151  XJ.  8. 
389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep.  350; 
Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U.  S.  556. 
40  L.  ed.  536,  16  Sup.  Ct  Rep.  889;  Moore  ▼. 
Mississippi,  21  Wall.  636,  22  L.  ed.  653. 

We  have  already  seen  that  where  the  state 
court  disposes  of  the  cas»  on  non-Federal 
grounds,  there  Is  no  room  for  the  application 
of  the  principle  of  decision  by  necessary  intend- 
ment to  supply  the  state  court's  failure  In  terms 
to  pass  upon  the  Federal  question.  See  supra, 
III.  b.  The  doctrine  now  under  discussion  re- 
quires that,  even  where  the  state  court  has  ac- 
tually decided  the  Federal  question,  if  there  Is 
besides  another  and  distinct  non -Federal  ground 
of  decision  on  which  the  Judgment  can  be  sus- 
tained, the  Supreme  Court  of  the  United  §tates 
will  not  entertain  Jurisdiction  to  review  such 
Judgment  Rector  v.  Ashley,  6  Wall.  142,  18 
L.  ed.  733 ;  Kennebec  &  P.  R.  Co.  v.  Portland  ft 
K.   R.   Co.   14   Wall.   23,   20   L.   ed.   850. 

In  deciding  that  the  omission  from  the  act 
of  February  5,  1867,  f  2  (substantially  carried 
forward  in  the  Revised  Statutes  as  f  709  [U.  S. 
Comp.  Stat.  1901.  p.  5751),  which  repealed  f  25 
of  the  Judiciary  act  of  1789,  of  the  restrictive 
clause  limiting  the  review  to  the  Federal  ques- 
tions involved,  did  not  confer  Jurisdiction  on 
the  Supreme  Court  of  the  United  States  to  de- 
cide the  whole  merits  of  the  controversy,  the 
court  took  occasion  to  restate  the  limits  of  Its 
appellate  Jurisdiction  over  state  courts  as  de- 
nned by  the  new  statute.  In  so  doing  it  so 
stated  the  rule  on  the  point  under  discussion 
as  to  warrant  the  conclusion  that  It  was  onl^* 
after  the  Federal  court  had  taken  jurisdiction, 
and  decided  that  the  Federal  question  involved 
was  erroneously  decided  by  the  state  court, 
that  it  could  further  inquire  whether  the  state 
court  had  also  rested  Its  decision  upon  a  non- 
Federal  ground  sufficiently  broad  to  maintain 
Its  Judgment,  notwithstanding  the  error  in  de- 
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ciding  the  iMue  raised  by  the  Federal  question. 
Murdock  y.  Memphis,  20  Wall.  590,  22  L.  ed. 
429. 

Fol 'owing  this  decision,  the  court  denied  a 
motion  to  dismiss,  for  want  of  jurisdiction, 
a  writ  of  error  to  a  state  court  in  a  case  in 
which  a  Federal  question  had  been  raised  and 
adversely  decided,  although  the  state  court  also 
placed  its  judgment  ui>on  non-Federal  grouhds. 
Baltimore  &  O.  R.  Co.  v.  Maryland,  20  Wall. 
e43,  22  L.  ed.  446.  The  court  said  that,  "until 
we  have  determined  that  the  state  court  de- 
cided erroneously  the  Federal  question  which  it 
did  decide,  we  can  go  no  further  Into  the  re- 
examination,*' and  added :  **The  counsel  of 
both  parties  In  this  court  are  entitled  to  be 
heard,  when  the  record  shows  the  existence  of 
a  decision  which  gives  us  jurisdiction,  on  the 
soimdness  of  that  decision,  on  its  sufficiency  to 
control  the  Judgment  In  the  whole  case,  and  on 
the  sufficiency  of  any  other  point  decided  to  af- 
firm the  judgment,  even  If  the  Federal  question 
was  erroneously  decided." 

And  in  the  decision  of  this  case  on  the  mer- 
its it  was  said  that,  if  a  Federal  question 
was  in  fact  raised  and  decided  in  a  state  court, 
although  not  the  principal  ground  on  which 
such  court  placed  its  judgment.  It  Is  the  duty 
of  the  Supreme  Court  of  the  United  States,  un- 
der the  act  of  1867,  to  assume  jurisdiction  of 
the  case,  and  reriew  the  judgment  of  the  state 
court  on  the  constitutional  point.  Baltimore  & 
O.  R.  Co.  T.  Maryland,  21  Wall.  466,  22  L.  ed. 
678. 

Again,  In  McLaughlin  t.  Fowler,  26  L.  ed. 
176,  Mr.  Chief  Justice  Waite,  speaking  for  tha 
court,  said:  "We  can  only  look  beyond  the 
Federal  question  when  that  has  been  decided 
erroneously,  and  than  only  to  see  whether  there 
are  any  other  matters  or  issues  adjudged  by  the 
state  court  sufficiently  broad  to  maintain  the 
judgment,  notwithstanding  the  error  in  the  de- 
cision of  the  Federal  question.*' 

Without  referring  to  either  of  the  last  three 
cases  cited  above,  the  court,  in  Jenkins  t. 
Loewenthal,  110  U.  8.  222,  28  L.  ed.  120,  3  Sup. 
Ct.  Rep.  638,  though  not  dismissing  the  writ  of 
error  to  a  state  court,  affirmed  the  judgment  of 
that  court  without  considerhig  the  Federal 
question  or  expressing  any  opinion  upon  it  be- 
cause of  a  finding  broad  enough  to  maintain 
the  decree  irrespective  of  the  Federal  question 
Involved.  Mr.  Chief  Justice  Waite,  in  deliver- 
ing the  opinion  of  the  court,  said  that  Mur- 
dock V.  Memphis,  20  Wail.  690,  22  L.  ed.  429, 
^iipro,  sustained  this  practice.  Exactly  the 
same  course  was  pursued  in  Beaupre  v.  Noyes, 
138  U.  S.  397,  34  L.  ed.  991,  11  Sup.  Ct  Rep. 
296. 

But  that  the  Supreme  Court  of  the  United 
States  has  no  jurisdiction  whatever  under  such 
circumstances  has  since  been  established  by  a 
long  line  of  decisions.  Brooks  v.  Missouri,  124 
U.  8.  394,  31  L.  ed.  454,  8  Sup.  Ct.  Rep.  443  ; 
De  Saussvre  v.  Galllard,  127  U.  S.  216,  32 
L.  ed.  12o,  8  Sup.  Ct.  Rep.  1053;  Hale  v. 
Akers,  132  U.  8.  554,  33  L.  ed.  442,  10  Sup. 
Ct.Bep.  171;  Hopkins  v.  McLure,  133  U.  S. 
380,  33  L.  ed.  660,  10  Sup.  Ct.  Rep.  407 ;  Beat- 
ty  V.  Benton,  135  U.  8.  244,  34  L.  ed.  124,  10 
Rap.  Ct.  Rep.  747;  Hammond  v.  Johnston,  142 
U.  8.  73,  33  L.  ed.  941,  12  Sup.  Ct.  Rep.  141  ; 
Brown  v.  Massachusetts,  144  U.  S.  573,  36  L. 
ed.  546.  12  Sup.  Ct  Rep.  757 ;  Eustis  v.  Bolles. 
150  U.  8.  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep. 
131;  Hammond  ▼.  Connecticut  Mut  L.  Ina. 
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Co.  150  U.  S.  633,  37  L.  ed,  1206,  14  Sup.  Ct. 
Rep.  236.  Rutland  R.  Co.  y.  Central  Vermont  R. 
Co.  139  U.  S.  630,  40  L.  ed.  284,  16  Sup.  Ct  Rep. 
113  ;  Seneca  Nation  of  Indians  v.  Christy,  162 
U.  S.  283,  40  L.  ed.  970,  16  Sup.  Ct  Rep.  828 ; 
Bacon  v.  Texas,  163  U.  S.  207,  41  L.  ed.  132, 
16  Sup.  Ct  Rep.  1023;  Union  Nat  Bank  v. 
Louisville,  N.  A.  &  C.  R.  Co.  163  U.  S.  325,  41 
L.  ed.  177,  16  Sup.  Ct  Rep.  1039 ;  Egan  v.  Hart, 
165  U.  S.  188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep. 
800;  Castillo  v.  McConnico.  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ct.  Rep.  229;  Harrison  v. 
Morton,  171  U.  S.  39,  43  L.  ed.  63,  18  Sup.  Ct 
Rep.  742 ;  Pierce  v.  Somerset  R.  Co.  171  U.  S. 
641,  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  64  ;  Capi- 
tal Nat.  Bank  v.  First  Nat  Bank.  172  U.  S.  425, 
43  L.  ed.  502,  19  Sup.  Ct.  Rep.  202 ;  Lowry  v. 
Silver  City  Gold  &  8.  Mha.  Co.  179  U.  S.  196, 
45  L.  ed.  151,  21  Sup.  Ct  Rep.  104. 

The  ruling  of  a  trial  court  in  favor  of  the 
constitutioiiallty  of  a  state  statute  which  pro 
vides  that  es  parte  depositions  cannot  be  taken 
in  cases  in  which  either  party  is  a  corporation 
does  not  present  a  Federal  question  for  review 
by  the  Supreme  Court  of  the  United  States  on 
writ  of  error,  where  the  final  refusal  of  the 
trial  court  to  take  the  interrogatories  as  con- 
fessed for  refusal  to  answer  resta  on  the  ground 
that  there  had  been  no  such  refusal  to  answer 
as  would  constitute  an  admission,  as  the  trial 
court's  expression  of  its  opinion  in  respect  to  the 
validity  of  the  statute  was  not  necessary  to  the 
decision.  Missouri,  K.  &  T.  R.  Co.  v.  Ferris,  179 
U.  S.  602,  45  L.  ed.  337,  21  Sup.  Ct.  Rep.  231. 

And  where  a  state  court  founded  its  judg- 
ment against  a  right  of  action  based  upon 
transactions  in  confederate  currency  both  upon 
prior  adjudications  and  upon  a  state  constitu- 
tional provision  subsequently  adopted,  which 
only  declared  a  settled  pre-existing  state  rule 
of  jurisprudence,  the  judgment  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  as  the  result  would  have  been  neces- 
sarily the  same  if  the  Constitution  did  not  con- 
tain the  provision  in  question.  Bank  of  West 
Tennessee  v.  Citizens'  Bank,  13  Wall.  432,  20 
L.  ed.  614. 

And  a  decision  of  a  state  court  which  held 
that  a  state  statute  under  which  a  mortgage 
foreclosure  was  had  did  not  impair  the  obli- 
gation of  the  mortgage  contract  is  not 
reviewable  in  the  Supreme  Court  of  the  United 
States  when  its  Judgment  was  based  upon  the 
ground  that  the  foreclosure  was  valid  without 
reference  to  such  statute,  because  the  method 
pursued  was  in  strict  conformity  to  the  mode 
of  foreclosure  authorized  when  the  mortgage 
contract  was  made  by  the  laws  then  in  exist- 
ence. Kennebec  &  P.  R.  Co.  v.  Portland  &  K. 
R.  Co.  14  Wall.  23,  20  L.  ed.  850. 

A  decision  of  a  state  court  in  a  controversy 
between  parties  claiming  title  to  the  same  tract 
of  land  under  different  Spanish  grants  against 
defendant's  claim  that  plaintiff's  grant  was  not 
protected  by  the  act  of  Congress  of  March  26, 
1804,  cannot  be  reviewed  by  the  Supreme 
Court  of  the  United  States,  where  the  court 
found  that  no  interference  existed  between  the 
tracts  of  land  covered  by  the  paper  titles  of 
the  contesting  parties,  as  the  defendant, 
having  no  opposing  title  to  the  land  In  dispute, 
could  not  be  injured  by  the  opinion  expressed 
as  to  the  plaintiff's  title.  Almonester  v.  Ken- 
ton, 9  How.  1,  13  L.  ed.  21. 

The  fact  that  a  state  court,  in  addition  to 
denying  the  effect  claimed  for  a  Judgment  of  a 
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sister  state,  decided  the  case  upon,  a  question 
of  general  law  sufficiently  broad  to  sustain  the 
Judgment,  will  not  oust  the  Supreme  Court  of 
the  United  States  of  Jurisdiction,  where  such 
question  was  not  open  to  the  state  court  to  de- 
cide, If  it  gave  full  faith  and  credit  to  the  Ju- 
dicial proceedings  of  the  state  court,  but  had 
already  been  passed  upon  and  determined  by 
the  court  whose  Judgment  was  put  in  evidence. 
Carpenter  v.  Strange,  141  U.  S.  87,  85  L.  ed. 
640,  11  Sup.  Ct  Rep.  060. 

IV.  C<molu»Um, 

Except  where  the  case  falls  within  the  third 
class  enumerated  in  the  Jurisdictional  statute, 
the  manner  in  which  the  Federal  question  Is 
raised  is  not  very  important.  But,  although  a 
formal  raising  of  the  question  is  not  indispensa- 
ble, it  must  have  been  so  presented  that  the 
state  court  knew,  or  should  have  known,  that 
such  question  was  involved  in  the  controversy. 
The  effect  of  the  words  "specially  set  up  or 
claimed,"  which  the  statute  uses  with  refer- 
ence to  the  third  class  of  cases,  is  to  necessitate, 
such  distinct  and  positive  averments  as  un- 
mistakably assert  a  right,  title,  privilege,  or 
Immunity  under  Federal  law  or  authority. 

At  some  point  in  the  procedure  before  the 
state  courts  the  Federal  question  must  be  pre- 
sented for  decision.  The  better  practice  Is  to 
raise  the  question  In  the  trial  court,  but  it  is 
in  time,  whenever  raised,  if  the  highest  state 
court  actually  takes  up  the  question  and  de- 
cides it 

To  defer  to  the  ruling  of  a  state  court  de- 
nying or  Ignoring  the  presence  of  a  Federal 
question    properly    raised,    when    in    fact    the 


Judgment  could  not  have  been  rendered  without 
a  decision  thereon,  would  make  it  easy  for  state 
courts.  Intentionally  or  otherwise,  so  to  frame 
their  decisions  as  to  preclude  any  review,  al- 
though Federal  rights  might  have  been  claimed 
and  denied.  A  decision  of  the  Federal  question 
In  terms  is,  therefore,  not  regarded  as  essen- 
tial to  the  exercise  of  this  Jurisdiction,  if  a  de- 
cfsion  thereon  was  necessarily  involved  in  the 
Judgment  rendered.  On  the  othe;:  hand,  to  as- 
sume Jurisdiction  where  the  decision  of  the 
Federal  question  was  not  controlling  would  en- 
tail fruitless  labor,  since  the  state  court,  even 
if  its  Judgment  was  reversed  for  error  in  such 
decision,  still  could  render  the  same  Judgment 
after  correcting  its  error.  For  this  reason 
this  Federal  Jurisdiction  will  not  be  exercised, 
even  when  the  Federal  question  has  been  ex- 
pressly decided,  unless  the  decision  of  such 
question  is  decisive  of  the  controversy  In  the 
state  court 

The  failure  of  Congress  to  authorise  this  re- 
view where  the  decision  of  the  state  court  has 
upheld  the  Federal  contentlcm  is  doubtless  ex- 
plicable on  the  theory  that  it  was  thought  that 
the  state  courts  could  be  trusted  not  to  extend 
the  scope  of  Federal  authority  beyond  the  con- 
stitutional limits,  nor  unduly  to  contract  the 
powers  reserved  to  the  states,  but  that  the 
evil  to  be  guarded  against  was  that  through 
local  interest,  passions,  or  prejudice  the  Federal 
sovereignty  might  be  impaired  by  their  deci- 
sions or  a  party  denied  some  of  the  rights,  ex- 
emptions, and  privileges  with  which  the  Fed- 
eral Constitution  and  laws  invest  him.* 

W.  W.  N. 
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W.  W.  MONTAGUE  k  COMPANY  et  ol., 
Plffa,  in  Err., 

V. 

Edward  S.  LOWRY  et  al. 

(52  C.  C.  A.  621,  115  Fed.  27.) 

A  eombination  prohibited  by  tbe  act  of 
Congrress  of  Jvly  2,  1800,  is  consti- 
tuted by  an  association  to  unite  all 
''acceptable  dealers**  engaged  in  a  cer- 
tain business  in  a  certain  city  and  within  200 
miles  therefrom  and  all  American  manufac- 
turers of  their  supplies,  the  rules  of  which 
exclude  unacceptable  persons  from  member- 
ship, and  prohibit  their  purchasing  supplies 
at  less  than  list  prices,  which  are  more  than 
double  what  members  of  the  association  pay. 

(February  17,  1902.) 


ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
California  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  injuries  inflicted  upon 
them  by  an  illegal  combination  in  violation 
of  the  Sherman  anti-trust  act.    Affirmed, 

Statement  by  Gilbert,  Circuit  Judge: 
The  writ  of  error  in  this  case  is  brought 
to  review  the  judgment  of  the  circuit 
court  rendered  in  an  action  which  the  de- 
fendants in  error  brought  against  the  plain- 
tiffs in  error  under  the  act  of  Congress  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap.  647, 
U.  S.  Comp.  Stat.  1901,  p.  3200)  commonly 
known    afl    the   "Sherman    anti-trust    act." 


Note. — For  other  cases  In  this  series  as  to 
combinations  alleged  to  be  in  violation  of  the 
Sherman  anti-trust  act,  see  United  States  v. 
Jelllco  Mountain  Coke  &  Coal  Co.  12  L.  R.  A. 
763,  with  note  on  monopolies  as  public  nui- 
sances ;  Waterhouse  v.  Comer,  19  L.  R.  A.  403 ; 
United  States  v.  Trans-Missouri  Freight  Asso. 
24  L.  R.  A.  73,  Reversed  in  41  L,  ed.  U.  S.  1007 ; 
63  L.  R.  A. 


United  States  v.  B.  C.  Knight  Co.  24  L.  R.  A. 
'428,  Affirmed  in  39  L.  ed.  U.  S.  325;  United 
States  V.  Workingmen's  Amalgamated  Council, 
26  L.  R.  A.  158 ;  United  States  v.  Addyston  Pipe 
&  Steel  Co.  46  L.  R.  A.  122,  Affirmed  in  44  L. 
ed.  U.  S.  136 ;  Post  v.  Southern  R.  Co.  55  L.  R. 
A.  481 ;  and  Oibbs  v.  McNeeley,  60  L.  R.  A.  152. 
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W.  W.  Montague  &  C«.  v.  Lowbt. 


The  complaint  alleged  that  the  plaintiifs 
therein  liad  been  injured  in  their  business 
by  reason  of  the  illegal  combination  between 
the  defendants  therein  made  under  the  name 
of  the  Tile,  Mantel,  &  Grate  Association  of 
California.  The  substantial  facts  alleged 
in  the  complaint,  and  proved  on  the  trial, 
were  that  for  a  number  of  years  prior 
to  the  year  1898  the  defendants  in  error 
liad  been  engaged  in  the  business  of  buy- 
ing and  selling  and  setting  tiles,  mantels, 
and  grates  in  the  city  of  San  Francisco, 
and  that  the  tile  which  they  used  in  their 
business  was  purchased  from  some  of  the 
various  tile  manufacturers  in  the  states 
of  Ohio,  Indiana,  Kentucky,  New  Jersey, 
and  Pennsylvania,  who  subsequently  en- 
tered into  the  association,  there  being  no 
manufacturers  of  tiles  in  the  state  of  Cali- 
fornia; that  by  industry  and  attention 
thereto  the  defendants  in  error  had  estab- 
lished a  profitable  business;  that  in  the 
year  1898  the  plaintiffs  in  error  formed  the 
association,  the  object  of  which,  as  declared 
in  its  articles,  was  "to  unite  all  acceptable 
dealers  in  tiles,  fireplace  fixtures,  and  man- 
tels in  San  Francisco  and  vicinity  (within 
a  radius  of  200  miles),  and  all  American 
manufacturers  of  tiles,  and  by  frequent  in- 
terchange of  ideas  advance  and  promote  the 
mutual  welfare  of  its  members."  As  to 
membership,  it  provided  that  any  individ- 
ual, corporation,  or  firm  engaged  in  the 
tile,  mantel,  and  grate  business  in  San 
Francisco,  or  within  a  radius  of  200  miles 
therefrom,  having  aa  established  business, 
and  carrying  not  less  than  $3,000  worth  of 
stock,  and  liaving  been  proposed  by  a  mem- 
ber in  good  standing  and  elected,  and  hav- 
ing signed  the  constitution  and  by-laws, 
and  paid  an  entrance  fee  of  $10,  might  be- 
come a  member.  It  was  also  provided  that 
all  manufacturers  of  tiles  and  fireplace  fix- 
tures throughout  the  United  States  might 
become  nonresident  members  upon  the  pay- 
ment of  an  entrance  fee  and  signing  the 
constitution  and  by-laws.  Section  7  of  the 
by-laws  forbade  members  of  the  association 
to  purchase  goods  from  any  manufacturer 
unless  the  latter  were  a  member  of  the  asso- 
ciation, and  forbade  them  to  "sell  or  dis- 
pose of,  directly  or  indirectly,  any  unset 
tile  for  less  than  list  prices  to  any  person 
or  persons  not  a  member  of  this  association, 
under  penalty  of  expulsion  from  the  asso- 
ciation." It  provided,  further,  that  any 
manufacturer  selling  goods  to  others  than 
members  of  the  association  should  forfeit 
membership.  It  was  shown  that  the  list 
^rice  referred  to  in  §  7  was  a  nominal  cata- 
logue price  of  goods  fixed  by  the  manufac- 
turers for  convenience,  and  that  in  selling 
to  members  of  the  association,  and,  prior 
to  forming  the  association,  in  selling  to 
WL.R.  A. 


the  trade  generally,  the  manufacturers  had 
allowed  large  discounts  from  the  list  prices 
amounting  to  something  more  than  50  per 
cent  thereof.  The  defendants  in  error  al- 
leged in  their  complaint  that  it  required 
the  unanimous  consent  of  the  association 
to  become  a  member  thereof,  and  that  by 
reason  of  certain  business  difficulties  there 
were  members  of  the  association  who  were 
antagonistic  to  them,  and  who  would  not 
have  permitted  them  to  join  if  they  had 
applied,  and  that  they  were  not  eligible  to 
join  the  association  for  the  further  reason 
that  they  did  not  carry  at  all  times  stock 
of  the  value  of  $3,000.  They  also  alleged 
that  the  association  constituted  a  trust 
and  conspiracy  in  restraint  of  interstate 
trade  and  commerce,  and  a  monopoly  of  the 
grate,  tile,  and  mantel  trade  between  the 
parties  engaged  therein.  The  jury  found 
damages  for  the  defendants  in  error  in  the 
sum  of  $500,  and  for  that  amount  judg- 
ment was  rendered  in  their  favor,  and  for 
the  further  sum  of  $750  for  an  attorney's 
fee,  which  was  allowed  by  the  court. 

Argued  before  Gilbert  and  Ro88,  Circuit 
Judges,  and  Hawley,  District  Judge. 

Messrs,  P.  F.  Dnnn  and  Idnfortli  ft 
Wbitaker  for  plaintiffs  in  error. 

Messrs,  J.  C.  Campbell,  W.  H.  Met- 
soBy  and  B.  W.  Campbell  for  defendants 
in  error. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

Two '  questions  are  presented  upon  the 
writ  of  error:  First,  did  the  association 
constitute  a  combination  which  was  within 
the  prohibition  of  the  act  of  July  2,  1890? 
And,  second,  was  the  amount  of  the  attor- 
ney's fee  allowed  by  the  court  excessive? 
In  answering  the  first  question,  we  must 
first  take  into  the  account  the  declared  pur- 
pose of  the  association.  It  was  formed  to 
unite  all  acceptable  dealers  engaged  in  the 
tile,  grate,  and  mantel  business  in  San 
Francisco,  and  within  a  radius  of  200  miles 
therefrom,  and  all  American  manufactur- 
ers of  tiles.  In  its  scope  it  included,  upon 
the  one  hand,  every  manufacturer  of  tiles 
wherever  situate  in  the  United  States,  and, 
upon  the  other,  the  six  firms  of  local  deal- 
ers who  joined  the  association  at  its  forma- 
tion, together  with  those  who  might  be  per- 
mitted thereafter  to  become  members.  The 
defendants  in  error  were  not  invited  to  enter 
into  the  combination.  The  rules  prescribed 
that  others  in  the  same  line  of  business, 
who  had  an  established  business  and  car- 
ried stock  of  the  value  of  $3,000,  and  who 
were  "acceptable,"  might  upon  the  propo- 
sition of  one,  who  was  already  a  member, 
and  upon  the  vote  of  the  association,  be 
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permitted  to  join  the  combination.  The 
evidence  shows  that  the  defendants  in  error 
after  the  formation  of  the  association  made 
efforts  to  purchase  tile  from  manufacturers 
in  Indiana  with  whom  they  had  before  been 
doing  business,  and  that  their  orders  were 
declined,  and  they  were  notified  that  they 
could  not  purchase  goods  from  the  manu- 
facturers unless  they  became  members  of 
the  association.  They  could  not  obtain 
tile  from  the  local  dealers  in  San  Francisco 
unless  they  paid  the  "list"  price,  which  was 
more  than  double  the  price  which  members 
of  the  association  were  required  to  pay. 

We  think  that,  in  the  light  of  these  facts, 
the  association  clearly  comes  within  the 
prohibition  of  the  act  of  Congress.  It  has 
a  direct  tendency  to  restrain  trade  between 
the  different  states,  and  to  create  a  monop- 
oly. In  principle  it  would  be  the  same  if 
it  were  an  association  between  all  the  manu- 
facturers of  the  United  States  in  that  line 
of  goods  and  a  single  dealer  in  California, 
whereby  all  otlier  resident  dealers  were  shut 
out  and  all  competition  between  local  deal- 
ers extinguished.  Section  1  of  the  act  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap.  647, 
U.  S.  Comp.  Stat.  1901,  p.  3200),  provides 
as  follows:  *'£very  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign 
nations  is  hereby  declared  to  be  illegal;" 
and  it  proceeds  to  denounce  a  penalty 
against  anyone  who  shall  make  any  such 
contract  or  engage  in  any  such  combina- 
tion or  conspiracy.  Interstate  commerce 
"includes  the  purchase,  sale,  and  exchange 
of  commodities"  {Oloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  203,  29  L.  ed.  161, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
828) ;  and  every  agreement  which  has  the 
tendency  to  restrain  the  purchase,  sale,  and 
exchange  of  commodities  is  brought  with- 
in the  prohibition  of  the  statute.  (Addyston 
Pipe  d  Steel  Co.  v.  United  States,  175  U.  S. 
238,  44  L.  ed.  146,  20  Sup.  Ct.  Rep.  96.) 
The  combination  in  the  case  before  the  court 
evidently  tended  to  restrain  trade.  The  de- 
fendants in  error  who  had  been  regular  pur- 
chasers of  goods  from  the  manufacturers 
were  shut  out  from  dealing  with  them  from 
the  time  when  the  association  was  formed. 
Their  orders  to  the  manufacturers  for 
goods  were  rejected  for  the  express  reason, 
and  for  no  other  reason  than,  that  they 
were  not  members  of  the  association. 

The  tendency  of  the  combination  was 
also  to  create  a  monopoly  in  the  hands  of 
the  local  members  thereof.  Section  2  of 
the  act  includes  within  its  prohibition 
"every  person  who  shall  monopolize, 
or  attempt  to  monopolize,  or  con- 
spire with  any  other  person  or  persons  to 
63  L.  R.  A. 


monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states  or  with  for- 
eign nations."  The  combination  in  the  case 
before  the  court  was  not  one  such  as  might 
lawfully  have  been  made  between  the  resi- 
dents of  a  single  state  for  the  purpose  of 
regulating  the  methods  of  conducting  their 
business  or  fixing  the  prices  of  goods  or  for 
other  legitimate  purposes,  such  as  was  sus- 
tained by  the  court  in  United  States  v.  E. 
C.  Knight  Co.  166  U.  S.  1,  39  L.  ed.  325, 
15  Sup.  Ct.  Rep.  249,  where  it  was  held  that 
an  agreement  between  manufacturers  in  a 
state  bore  no  distinct  relation  to  commerce 
between  the  states  or  with  foreign  nations; 
but  it  is  one  that  brings  within  its  scope, 
not  only  lot^al  dealers,  but  all  the  wholesale 
dealers  in  the  same  kind  of  goods  in  all 
the  states.  Said  the  court  in  United  States 
v.  E.  C.  Knight  Co.  166  U.  S.  16,  39  L.  ed. 
330,  16  Sup.  Ct.  Rep.  265:  It  is  not  essen- 
tial that  the  result  of  the  combination  be 
a  complete  monopoly.  It  is  sufficient  if  it 
merely  tends  to  that  end  and  to  deprive 
the  public  of  the  advantages  which  flow 
from  competition.  The' local  members  were 
bound  by.  the  articles  of  the  association 
not  to  sell  goods  to  nonmembers  except 
at  prices  which  were  more  than  double 
the  prices  which  the  members  paid  and 
which  all  dealers  had  paid  before  the  asso- 
ciation was  formed,  and  the  manufacturers 
were  bound  not  to  sell  to  nonmembers  at 
any  price  or  under  any  conditions.  The 
testimony  indicated  that  the  defendants  in 
error  had  been  in*  constant  competition 
with  the  San  Francisco  firms  which  entered 
into  the  association,  an4  had  bid  against 
them  on  Contracts  for  work.  The  forma- 
tion of  the  association  shut  off  all  such 
competition.  The  defendants  in  error  were 
powerless  to  compete  with  local  firms 
which  possessed  such  advantages  over 
them.  The  necessary  effect  of  the  combina- 
tion was  to  crowd  out  of  business  every 
local  dealer  who  was  not  a  member,  and 
thereby  to  create  a  monopoly  in  the  hands 
of  those  who  were.  It  is  argued  that  the 
defendants  in  error  might  have  joined  the 
association  had  they  chosen  to  do  so,  and 
that  thereby  they  might  have  availed  them- 
selves of  the  privileges  of  membership.  To 
this  it  is  sufiicient  to  say  that  it  does  not 
appear  that  they  would  have  been  admitted 
to  membership  if  they  had  applied.  Under 
the  by-laws  they  were  not  eligible,  for  the 
reason  that  they  did  not  at  all  times  carry 
the  requisite  amount  of  stock,  and  if  they 
liad  possessed  the  necessary  amount  of  stock 
they  had  no  assurance  that  they  were  "ac- 
ceptable" to  the  members.  On  the  contrary, 
the  fact  that  they  were  not  invited  to"  enter 
the  combination  when  it  was  formed  was  a 
distinct  intimation  to  them  that  they  were 
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not  acceptable.  But  it  is  immaterial  wheth- 
er they  would  or  would  not  have  been  ad- 
mitted into  the  combination. ,  To  protect 
their  business  and  secure  their  legal  rights 
they  were  not  obliged  to  submit  an  applica- 
tion for  membership  in  such  a  combination 
with  the  possibility  of  its  rejection,  or  to 
submit  themselves  to  the  rules  and  ex- 
actions of  the  association.  It  is  clear,  also, 
that  the  tendency  of  the  combination  was 
to  prevent  others  from  engaging  in  the 
business.  No  one  could  become  a  member 
who  had  not  ''an  established  business,"  and 
it  is  too  evident  to  admit  of  denial  that 
no  one  could  establish  a  business  in  compe- 
tition with  the  members  of  the  association 
wlio  possessed  such  advantage  in  dealing 
with  the  manufacturers. 

It  is  earnestly  contended  that  the  case 
in  its  principle  comes  within  the  doctrine 
of  Hopkins  v.  United  Btaies,  171  U.  S.  678, 
43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40,  and 
And^san  v.  United  States,  171  U.  8.  604, 
43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50,  but  we 
think  it  is  dearly  distinguishable  from 
those  cases.  In  the  HopkiTis  Case  the  asso- 
ciation, which  was  claimed  to  have  been 
formed  in  violation  of  the  act,  was  a  local 
voluntary  association  of  men  whose  business 
it  was  to  receive  at .  Kansas  City  consign- 
ments of  cattle  shipped  from  owners  in  vari- 
ous states,  and  to  feed,  prepare  for  market, 
and  sell  the  same,  and  pay  the  owners  their 
portion  of  the  proceeds  after  deducting 
charges  and  expenses.  The  rules  of  the 
association  forbade  members  to  buy  stock 
from  one  who  was  not  a  member  or  to  trans- 
act business  with  any  person  who  violated 
its  rules  and  regulations.  The  court  held 
that  the  business  of  the  members  of  the  as- 
sociation was  not  interstate  commerce,  and 
that  the  agreements  or  contracts  relating  to 
their  business  were  not  in  restraint  of  in- 
terstate trade,  for  the  reason  that  trade 
between  the  states  was  not  affected  by  the 
combination,  which  was  a  purely  local  one, 
comprising  only  members  of  the  state  in 
which  it  was  formed.  The  Anderson  Case 
was  similar  to  the  Hopkins  Case,  with  the 
exception  that  the  members  of  the  associa- 
tion were  purchasers  of  certain  classes  of 


live  stock  instead  of  agents  for  the  sale 
thereof.  There  was  no  association  or  com- 
bination between  such  purchasers  and  the 
vendors  of  the  stock,  and  no  monopoly 
was  created  or  was  intended  to  be  thereby 
created.  The  association  itself  transacted 
no  business.  The  court  said:  "Those  who 
are  members  thereof  compete  among  them- 
selves and  with  others  who  are  not  mem- 
bers for  the  purchase  of  the  cattle,  while 
the  association  itself  has  nothing  whatever 
to  do  with  transportation  nor  with  fixing 
the  prices  for  which  the  cattle  may  be  pur- 
chased or  thereafter  sold.  ...  A  less- 
ening of  the  amount  of  the  trade  is  neither 
the  necessary  nor  direct  effect  of  its  forma- 
tion, and  in  truth  the  amount  of  that  trade 
has  greatly  increased  since  the  association 
was  formed,  and  there  is  not  the  slightest 
evidence  that  the  market  prices  of  cattle 
have  been  lowered  by  reason  of  its  exist- 
ence. There  is  no  feature  of  monopoly  in 
the  whole  transaction." 

The  difference  between  those  cases  and 
the  case  at  bar  is  apparent.  The  resident 
members  of  the  Tile,  Mantel,  k  Grate  Asso- 
ciation, while  they  may  compete  with  them- 
selves, have  no  competition  with  those  who 
are  not  members  for  the  latter  are  practi- 
cally excluded  from  doing  business  within 
the  portion  of  the  state  of  California  which 
is  included  in  the  prescribed  area;  and,  in- 
stead of  being  a  combination  between  pur- 
chasers only,  as  was  the  fact  in  the  Ander- 
son Case,  it  is  a  combination  between  manu- 
facturers and  buyers  of  different  states, 
which  brings  together,  on  the  one  hand, 
all  the  wholesale  dealers  in  the  United 
States  in  that  line  of  goods,  and,  on  the 
other  hand,  the  chosen  few  who  are  per- 
mitted to  obtain  goods  and  supply  the  local 
demand. 

We  find  no  ground'  for  disturbing  the 
finding  of  the  circuit  court  concerning  the 
amount  of  the  attorney's  fee  to  be  allowed 
to  the  defendants  in  error. 

The  judgment  is  affirmed. 

Affirmed  by  Supreme  Court  of  Cnited 
States  February  23,  1904. 
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Frank  ADAMS  et  al.,  Appts., 

17. 

Daniel   CRONIN, 


1«   Only 


(29  Colo.  488.) 
in    extreme    and    exceptional 


eases  sl&onld  a  covrt  of  eanity  inter- 
fere with  the  enforcement  of  municipal  or- 
dinances which  vitally  concern  the  tranquill- 
ity of  the  community  and  the  good  order  of 
society. 
22.  A  statute  forbidding:  keepers  of  sa- 
loons to  permit  ^vomen  to  enter  them 
for  the  purpose  of  being  supplied  with  liquor 


Note.— At  to  constitutionality  of  discrimlna-  I  also  Gastineau  v.  Com.  40  L.  B.   A.  Ill,  and 
tion  aitaijist  women  in  police  regulations,  see  I  note. 
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does  not  deprive  them  of  their  property  with- 
out due  process  of  law,  destroy  their  right  to 
pursue  a  lawful  calling,  or  deny  them  equal 
rights  and  privileges  under  the  law,  where 
liquor  cannot  be  sold  without  a  license. 
3.  No  vueoiiBtttatloiial  dlBcrlmlnation 
airniiiBt  women  is  made  by  a  statute  which 
forbids  their  entering  wine  rooms  there  to  be 
■upplled  with  liquor. 

(May  6,  1002.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Arapahoe  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  enjoin 
the  enforcement  of  a  municipal  ordinance. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  H.  M.  Orahood,  Halst«d  Ii. 
Bitter,  and  N.  B.  BaoHtell,  for  appel- 
lants : 

Ek^uity  will  not,  by  injunction,  restrain 
a  prosecution  at  law,  when  the  question  is 
the  same  at  law  as  in  equity;  and  an  in- 
junction will  not  issue  to  restrain  a  prose- 
cution for  a  violation  of  a  city  ordinance 
on  the  ground  that  the  ordinance  is  in- 
valid, or  on  the  ground  of  irreparable  in- 
jury, or  to  prevent  a  multiplicity  of.  suits. 

Denver  y.  Beede,  25  Colo.  172,  54  Pac. 
624;  Bainhridge  y.  Reynolds,  111  Ga.  758, 
36  S.  E.  935;  Paulk  y.  Byoamore,  104  Ga. 
24,  41  L.  R.  A.  772,  30  S.  E.  417;  Fore- 
heimer  ▼.  Port  of  MoUle,  84  Ala.  127,  4 
So.  112;  Waters-Peiroe  Oil  Co,  y.  Little 
Rock,  39  Ark.  412;  New  Home  Sewing  Ma- 
chine Co.  y.  Fletcher,  44  Ark.  139;  Oarrison 
V.  Atlanta,  68  Ga.  64;  Des  Plaines  v.  Poyer, 
123  III.  348,  14  N.  E.  677;  Yates  v.  Bata- 
via,  79  111,  500;  Schtodb  v.  Madison,  49 
Ind.  329;  Dodge  y.  Council  Bluffs,  57  Iowa, 
560,  10  N.  W.  888;  Brown  v.  Catlettshurg, 
11  Bush,  435;  Hottinger  y.  New  Orleans, 
42  La.  Ann.  629,  8  So.  575;  Kansas  City 
Cable  R.  Co.  v.  Kcmsos,  29  Mo.  App.  89; 
Morris  Canal  d  Bkg,  Co.  v.  Jersey  City,  12 
N.  J.  Eq.  258;  Davis  v.  American  8oc,  for 
Prevention  of  Cruelty  to  Animals,  76  N.  Y. 
362;  West  v.  New  York,  10  Paige,  539;  8t. 
Peter's  Episcopal  Church  v.  Washington, 
109  N.  C.  21,  13  S.  E.  700. 

The  ordinances  are  not  void;  they  do 
not  constitute  the  slightest  infringement 
upon  the  constitutional  rights  of  women,  as 
those  rights  are  lawfully  tested  and  prop- 
erly understood. 

Phillips  V.  Denver,  19  Colo.  183,  34  Pac. 
902 ;  Ex  parte  Hayes,  98  Cal.  555,  20  L.  R. 
A.  701,  33  Pac.  337;  Foster  v.  Police  Oomrs. 
102  Cal.  483,  37  Pac.  763. 

The  goyeming  power  may  prohibit  the 
manufacture  and  traffic  in  liquor  altogether, 
provided  it  does  not  interfere  -with  inter- 
state commerce;  and,  if  the  governing 
power  can  prohibit  a  thing  altogether, .  it 
63  L.  R.  A. 


can  impose  such  conditions  upon  its  exist- 
ence as  it  pleases. 

Ew  parte  Christenscn,  85  Cal.  208,  24 
Pac.  747;  State  ex  rel.  Marion  v.  Reynolds, 
14  Mont.  383,  36  Pac.  449;  Bergman  v. 
Cleveland,  39  Ohio  St.  651;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.   Rep.   273. 

Messrs.  T.  J.  O'Doanell  and  MUtom 
Smith,  for  appellee: 

In  this  state  proceedings  under  an  ordi- 
nance are  not  criminal,  but  civil. 

Durango  v.  Ueinsherg,  16  Colo.  327,  26 
Pac.  820;  Hughes  v.  People,  8  Colo.  539, 
9  Pac.  60;  Oreeley  v.  Hamman,  12  Colo.  97, 
20  Pac.  1;  Oshkosh  v.  Schwartz,  66  Wis. 
487,  13  N.  W.  562;  Ex  parte  Hollwedell,  74 
Mo.  395;  Kansas  v.  Clark,  68  Mo.  689. 

We  are  not  asking  merely  to  have  a  pros- 
ecution restrained.  We  are  asking  to  have 
the  fire  and  police  board  restrained  from 
arresting  us,  and  stationing  police  officers 
upon  our  premises,  and  to  prevent  the  de- 
struction of  our  property.  Where  there  is 
a  destruction  of  property  rights,  or  the  in- 
vasion of  civil  rights,  an  injunction  will 
stay  a  criminal  prosecution,  where  there 
is  no  adequate  remedy  at  law  by  the  resti- 
tution of  the  property,  or  where  there  is 
no  way  of  determining  the  amount  of  the 
damages. 

M.  Schandler  Bottling  Co.  v.  Welch^  42 
Fed.  663;  Sheridan  v.  Colvin,  78  111.  237; 
Springhead  Spinning  Co.  v,  Riley,  L.  R.  6 
£q.  558. 

There  would  be  no  way  of  restoring  this 
saloon  business  if  it  was  allowed  to  be  de- 
stroyed by  the  fire  and  police  board. 

Port  of  Mobile  v.  Louisville  d  N.  R.  Co. 
84  Ala.  115,  4  So.  106;  Atlanta  v.  Gate 
City  Gaslight  Co.  71  Ga.  126. 

To  prevent  the  invasion  of  civil  rights  is 
as  much  the  province  of  a  court  of  equity 
as  to  prevent  the  destruction  of  private 
property. 

Austin  V.  Austin  City  Cemetery  Assc 
87  Tex.  336,  28  S.  W.  628;  Baltimore  v. 
Radecke,  49  Ud.  226,  33  Am.  Rep.  239; 
Sylvester  Coal  Co.  v.  St.  Louis,  130  Mo. 
330,  32  S.  W.  649;  Wood  v.  Brooklyn,  14 
Barb.  433;  Platte  d  D.  Canal  d  Mill  Co.  v. 
Lee,  2  Colo.  App.  192,  29  Pac.  1036;  Re 
Sawyer,  124  U.  S.  222,  31  L.  ed.  410,  8  Sup. 
Ct.  Rep.  482;  Montgomery  v.  Louisville  d 
N.  R.  Co.  84  Ala.  132,  4  So.  626;  Davis  v. 
Fasig,  128  Ind.  271,  27  N.  E.  726. 

If,  by  reason,  of  the  acts  of  the  fire  and 
police  board,  Cronin's  business  was  de- 
stroyed, or  if  it  was  so  damaged  that  it 
would  not  afford  him  a  livelihood  for  him- 
self and  family,  by  reason  of  the  fact  that 
the  stationing  of  policemen  in  and  about 
his  premises,  thereby  driving  a>vay  trade, 
and  the  arresting  of  patrons  as  they  come 
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to  bis  place,  was  indulged    in, — ^he    would 
liave  no  adequate  remedy  at  law. 

Sylvester  Coal  Co,  v.  Si.  Louis,  130  Mo. 
328,  32  8.  W.  649;  M,  Schandler  Bottling 
Co.  V.  Welch,  42  Fed.  565;  Mclnemey  v. 
Denver,  17  Colo.  302,  29  Pac.  516;  Bruner 
T.  San  Francisco  City  d  County  Super.  Ct. 
92  Cal.  239,  28  Pac.  341;  19  Am.  &  Eng. 
Knc.  Law,  p.  514;  Worley  v.  Columbia,  88 
Mo.  106;  Trammell  v.  RussellvUle,  34  Ark. 
103,  36  Am.  Rep.  1;  WaUh  v.  New  York  d 
B.  Bridge,  96  N.  Y.  439. 

The  police  power  is  limited  by  constitu- 
tional provisions  of  the  United  States,  and 
other  fimdamental  laws.  Rights  guaranteed 
by  the  Constitution  cannot  be  violated.  If 
it  is  obnoxious  to  vested  rights  and  un- 
reasonable, the  courts  will  declare  the  law 
void;  it  must  be  exercised  so  that  all  are 
affected  by  it,  and  not  one  class  favored 
and  another  class  imposed  upon. 

Tiedeman,  Pol.  Power,  8  2;  18  Am.  & 
Eng.  Enc.  Law,  p.  742;  Yates  v.  Mihoau- 
kee,  10  Wall.  497,  19  L.  ed.  984;  People  v. 
Gillson,  109  N.  Y.  389,  17  N.  E.  343;  ISe 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
People  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  29;  Toledo,  W.  d  W,  R,  Co.  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70 
111.  192,  22  Am.  Rep.  71;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Platte  d  D.  Canal  d  Mill.  Co.  v. 
Lee,  2  Colo.  App.  184,  29  Pac.  1036;  Platte 
<£  D.  Canal  d  Mill.  Co.  v.  Dowell,  17  Colo. 
376,  30  Pac.  68. 

When  a  constitution  guarantees  to  every 
person  the  same  privileges  and  immunities, 
any  act  of  the  legislature  passed  with  the 
view  ol  protecting  the  public  morals  or  the 
public  health  must  apply  to  all  individuals, 
unless  those  individuals  are  under  some 
legal  disability.  Any  act  of  the  legislature 
whereby  it  discriminates  against  women  is 
void. 

United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  ed.  588;  Des  Plaines  v.  Poyer, 
123  111.  348,  14  N.  E.  677. 

The  sale  of  intoxicating  liquors  is  not  an 
unlawful  business.  There  is  no  constitu- 
tional provision  prohibiting  the  sale  of 
liquor  to  either  men  or  women.  Unless 
tlierc  is  a  constitutional  prohibition  a  wo- 
man has  as  much  right,  under  the  Consti- 
tution of  the  United  States  and  of  the  state 
of  Colorado,  and  the  laws  of  the  state  of 
Colorado,  to  enter  a  saloon  and  purchase 
a  drink  of  whisky  as  a  man. 

To  prevent  a  saloon  keeper  from  selling 
to  a  woman  if  she  has  the  right  to  pur- 
chase, and  then,  imder  an  ordinance,  fine 
him  for  so  doing,  takes  his  property  witli- 
out  due  process  of  law: 
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Re  Maguire,  57  Cal.  604,  40  Am.  Rep. 
125. 

The  right  of  a  person  to  engage  in  any 
business  permitted  by  law  is  a  substantial 
right  guaranteed  to  him  by  the  Constitu- 
tion of  the  United  States. 

Yick  Wo.  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Re  Mor- 
gan, 26  Colo.  415,  47  L.  R.  A.  52,  58  Pac. 
1071;  Ritchie  v.  People,  166  lU.  98,  29  L. 
R.  A.  79,  40  N.  E.  454. 

An  ordinance,  to  be  valid  as  an  exercise 
of  police  power,  must  be  a  reasonable  regu- 
lation. 

Chicago  v.  Netcher,  183  HI.  104,  48  L.  R. 
A.  261,  55  N.  E.  707;  May  v.  People,  1 
Colo.  App.  157,  27  Pac.  1010;  Lake 
View  V.  Letz,  44  IlL  82;  Butchers'  Union 
S.  H.  d  L.  S.  L.  Co.  V.  Crescent  City  L.  8. 
L.  d  S.  H.  Co.  Ill  U.  S.  767,  28  L.  ed. 
591,  4  Sup.  Ct.  Rep.  652. 

Campbell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  district  court  issued  a  permanent 
writ  of  injunction  restraining  the  defend- 
ants below  appellants  Kere,  from  enforcing 
the  provisions  of  §S  745  and  746  of  article 
15  of  the  general  ordinances  of  the  city  of 
Denver,  upon  the  ground  that  they  are  un- 
constitutional, and  that  plaintiff  had  no 
adequate  remedy  at  law.     They  read: 

"Sec.  745.  Each  and  every  liquor  saloon, 
dram  shop,  or  tippling-house  keeper,  .  .  . 
who  shall  have  or  keep.  In  connection  with 
or  as  part  of  such  liquor  saloon,  dram  shop, 
or  tippling  house,  any  wine  room  or  other 
place,  either  with  or  without  door  or  doors, 
curtain  or  curtains,  or  screen  of  any  kind, 
into  which  any  female  person  shall  be  per- 
mitted to  enter  from  the  outside,  or  from 
such  liquor  saloon,  dram  shop,  or  tippling 
house,  and  there  be  supplied  with  any  kind 
of  liquor  whatsoever,  shall,  upon  conviction, 
be  fined  as  Hereinafter  provided. 

"Sec.  746.  No  person  .  .  .  having 
charge  or  control  of  any  liquor  saloon,  or 
plaice  where-  intoxicating  or  malt  liquors 
are  sold  or  given  away,  or  any  place  adja- 
cent thereto  or  connected  therewith  in  any 
manner  whatsoever,  either  by  doors  or  oth- 
erwise, shall  suffer  or  permit  any  female 
person  to  be  or  remain  in  such  liquor  sa- 
loon, dram  shop,  tippling  house,  or  other 
place  where  intoxicating  or  malt  liquors 
are  sold  or  given  away,  for  the  purpose  of 
there  being  supplied  with  any  kind  of  liquor 
whatsoever.  No  person  owning  or  having 
charge  or  control  of  any  liquor  saloon,  dram 
shop,  or  tippling  house  shall  employ  or  pro- 
cure, or  cause  to  be  employed  or  procured, 
any  female  person  to  wait  or  in  any  manner 
attend  on  any  person  in  any  dram  shop, 
tippling  house,  or  liquor  saloon,    or  in  any 
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place  adjacent  thereto  or  connected  there- 
with, where  intoxicating  or  malt  liquors  are 
sold  or  given  away,  nor  shall  any  female 
person  he  or  remain  in  any  dram  shop,  tip- 
pling house,  liquor  saloon,  or  place  adja- 
cent thereto  or  connected  therewith,  and 
wait  or  attend  on  any  person,  or  solicit 
drinks  in  any  such  place." 

This  ordinance  was  before  our  court  of 
appeals  in  Walker  v.  People,  6  Colo.  App. 
38,  37  Pac.  29,  and  in  Denver  v.  Domedian, 
15  Colo.  App.  36,  60  Pac.  1107.  In  the 
former  case,  under  the  evidence,  and  in  the 
latter.,  upon  the  stipulated  facts,  it  was 
held  that  the  cases  as  made  did  not  come 
within  the  prohibition.  In  speaking  of  these 
regulations,  however,  Mr.  Justice  Wilson, 
in  the  latter  case,  said:  "We  agree  that 
the  ordinance  is  a  good  one,  that  its  ob- 
jects are  most  praiseworthy,  and  that  its 
rigid  enforcement  would  meet  with  the  ap- 
proval of  every  good  citizen."  The  ques- 
tion of  its  constitutionality  was  not  there 
mooted,  but  this  expression  of  Judge  Wil 
son,  if  only  dictum,  is  an  indication  of  what 
his  view  would  be  had  its  validity  been  as- 
sailed. The  chief  object  of  the  ordinance 
was  there  said  to  be  to  suppress  the  evils 
incident  to  the  "frequenting  of  saloons  by 
females,  and  the  attendant  results  so  of- 
fensive to  decency  and  the  moral  sense  of 
the  public."  The  power  to  make  these  par- 
ticular regulations  was  expressly  conferred 
by  the  general  assembly  upon  the  city  coun- 
cil of  the  city  of  Denver  by  the  5th  clause 
of  subdiv.  12  of  8  20  of  the  charter,  which 
provides  "that  no  liquor  saloon,  dram  shop, 
or  tippling  house  shall  have  or  keep  in 
connection  with  or  as  part  of  such  saloon, 
tippling  house,  or  dram  shop,  any  wine 
room  or  other  place,  either  with  or  with- 
out doors,  curtain  or  curtains,  or  screen 
of  any  kind,  into  which  any  female  person 
shall  be  permitted  to  enter  from  the  out- 
side, or  from  such  tippling  house  or  dram 
shop,  and  there  be  supplied  with  any  kind 
of  liquor  whatsoever."  Plaintiff  does  not 
deny  that  he  has  kept  a  wine  room  ink) 
which  he  permits  women  to  enter  and  there 
be  supplied  with  liquor,  and  suffers  them  to 
remain  therein  for  that  purpose,  contrary  to 
the  specific  provisions  of  these  sections.  In- 
deed, he  admits  that  he  has  violated  the 
ordinance  in  both  particulars,  and  pro- 
poses, unless  prevented  by  the  municipal 
authorities,  to  continue  to  do  so.  So  that 
the  principal  question  in  the  case  is  as  to 
the  constitutionality  of  the  charter,  rather 
than  that  of  the  ordinance  for  the  latter 
confessedly  is  authorized  by  the  charter. 
The  ordinance  is  good  if  the  charter  provi- 
sion is  constitutional.  Two  questions  are 
pressed  by  plaintiff  for  determination: 
First,  was  the  case  as  made  by  the  com- 
63  L.  R.  A. 


plaint  one  calling  for  the  interposition  of 
a  court  of  equity?  Second,  is  the  charter 
provision  constitutional  ? 

1.  The  plaintiff  does  not  contend  that  he 
is  entitled  to  equitable  relief  by  injunction 
unless  the  charter  is  void.  Since,  as  ap- 
pears later  in  the  opinion,  we  hold  it  valid, 
it  is  not  absolutely  necessary  to  decide 
whether  the  admitted  facts  of  the  com- 
plaint warrant  the  granting  of  an  injunc- 
tion. This  court  does  not  look  with  favor 
upon  the  practice  of  restraining  municipal 
authorities  from  executing  municipal  or- 
dinances which  so  vitally  concern  the  tran- 
quillity of  the  community  and  good  order 
of  society.  While  it  is  true,  as  said  in  the 
case  of  Denver  v.  Beede,  25  Colo.  172,  54 
Pac.  624,'  that  in  exceptional  cases  a  court 
of  equity  will  restrain  a  prosecution  at  law 
when  the  legal  question  involved  is  the 
same  at  law  as  in  equity,  such  is  not  the 
general  rule;  and  a  clear  case  should  be 
made  out  before  such  extraordinary  relief 
is  awarded.  It  is  not  necessary  here  to  in- 
dicate in  what  cases  such  relief  will,  and 
in  what  it  will  not,  be  given.  But  it  is 
doubtful  if  this  complaint  is  so  essentially 
different  from  that  in  the  Beede  Case  as  to 
•  render  inapplicable  the  rule  there  an- 
nounced. We  mention  this  point  for  the 
purpose  of  again  emphasizing  our  view  that 
only  in  extreme  and  exceptional  cases 
should  a  court  of  equity  interfere  with  mu- 
nicipal authorities  in  the  enforcement  of 
such  ordinances. 

2.  So  far  as  the  question  at  issue  is  con- 
cerned, these  sections  of  the  ordinance  prac- 
tically prevent  a  saloon  keeper  from  per- 
mitting women  to  frequent  what  are  called 
wine  rooms,  there  to  be  supplied  with  liq- 
uor; and  it  is  only  with  respect  to  that 
feature  of  the  ordinance  that  we  are  at 
present  concerned,  although  it  may  be  that 
the  principles  which  govern  this  particular 
clause  of  the  enactment  equally  apply  to 
the  others.  As  we  understand  the  argu- 
ment of  his  counsel,  plaintiff's  position  is 
that  these  sections  are  unreasonable  be- 
cause they  discriminate  against  women 
solely  on  account  of  their  sex;  that  they 
are  unconstitutional,  in  that  they  deprive 
defendant  of  his  property  without  due 
process  of  law,  destroy  his  right  to  pur- 
sue a  lawful  calling,  and  deny  to  him  the 
equal  rights  and  privileges  which  every 
citizen  has,  both  under  the  Federal  and  our 
state  Constitutions;  that  they  violate  § 
423,  Mills's  ^\jino.  Stat.,  which  preserves  to 
all  the  citizens  of  the  state  equal  enjoy- 
ment of  accommodations,  advantages,  fa- 
cilities, and  privileges  of  inns,  restaurants, 
churches,  barber  shops,  public  Conveyances, 
theaters,  and  other  places  of  public  re- 
sort or  amusement.     With    respect    to   the 
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latter  contention,  it  is  sufficient  merely  to 
say  that  if  this  section,  when  enacted,  gave 
to  women  the  right  equally  with  men  to 
frequent,  saloons,  and  if  such  right  depended 
solely  upon  statute,  it  was  taken  away  by 
the  general  assembly  when,  at  a  later  date, 
it  adopted  a  charter  for  the  city  of  Denver, 
whereby  authority  was  conferred  upon  the 
city  to  deprive  women  of  the  enjoyment 
of  the  so-called  right. 

Probably  plaintiff's  theory  may  be  made 
still  more  clear  by.  a  summary  of  the  ar- 
gument of  his  counsel.  He  argues  that  the 
saloon  keeper  has  as  much  right  to  sell  liq- 
uor to  women,  and  to  allow  them  within  his 
place  of  business,  whether  in  the  saloon 
proper,  or  in  a  room  adjacent  thereto,  as 
he  has  to  sell,  to  men,  and  to  permit  them 
within  such  places;  that  a  woman  has  as 
much  right  to  buy  and  drink  liquor  as  men, 
and,  if  so,  the  keeper  of  a  saloon  has  the 
correlative  right  to  sell  to  her  with  as  much 
freedom  as  to  men;  that  since  women  have 
been  given  the  right  of  suffrage  in  this 
state,  and  in  all  respects  stand  upon  a  legal 
equality  with  men,  they  have  the  same 
right  as  men  to  the  pursuit  of  happiness 
and  to  avail  themselves  of  all  the  rational 
enjoyments  that  are  open  to  their  brothers, 
among  which  is  the  right  to  enter  saloons 
and  there  buy  liquor.  Otherwise  ex- 
pressed, counsel  says,  if  a  woman  has  a 
right  to  go  into  a  saloon  and  get  a  drink, 
the  same  as  a  man,  which  he  insists  is  true, 
the  saloon  .keeper  has  a  right  to  sell  her 
that  drink,  and  any  ordinance  which  I>re- 
vents  him  from  doing  so  is  an  invasion  of 
his  dvil  and  property  rights.  If  she, 
equally  with  a  man,  has  the  right  to  buy 
and  the  saloon  keeper  may  not  sell  to  her, 
he  is  deprived  of  a  property  right  without 
due  process  of  law;  %,  e.,  the  right  to  carry 
on  a  lawful  business  with  customers  en- 
titled to  patronize  him.  If  this  ordinance 
was  passed  under  cover  of  the  incidental 
powers  of  the  city,  and  if  it  also  appeared 
to  the  court  to  be  unreasonable,  unfair,  par- 
tial, arbitrary,  or  oppressive,  it  might  be 
nullified.  But  if  it  is  subject  to  such  ob- 
jections only,  which  does  not  seem  to  us  to 
be  true,  still  it  could  not  be  set  aside  upon 
any  of  those  gprounds,  for  the  general  as- 
sembly has  expressly  given  to  the  city  coun- 
cil authority  to  pass  it  in  the  form  in  which 
it  is  expressed,  and  if  constitutional  it  must 
stand.  Phillipa  v.  Denver,  19  Colo.  183, 
34  Pac.  002.  The  charter  provision  comes 
clearly  within  the  general  police  power, 
which  every  sovereign  state,  through  its 
legislative  department,  possesses;  and 
while,  as  coimsel  for  plaintiff  contends,  un- 
der the  guise  or  pretense  of  passing  laws 
for  the  protection  of  the  public  morals  and 
the  general  welfare  and  safety  of  the  peo- 
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pie  the  legislature  may  not  contravene  con- 
stitutional provisions,  yet  where  the  legis- 
lation is  a  proper  exercise  of  the  police 
power,  and  the  courts  can  see  that  it  is 
reasonably  adapted  to  the  permissible  end 
in  view,  it  may  not  be  declared  unconstitu- 
tional merely  because  it  places  some  re- 
strictions upon  individuals  generally,  or 
certain  classes,  with  respect  to  certain  call- 
ings. Under  the  license  laws  of  this  state 
no  one  may  engage  in  the  business  of  selling 
liquor  without  a  license.  He  has  no  abso- 
lute right  to  sell  at  all.  It  is  only  a  priv- 
ilege he  gets  when  a  license  is  granted.  The 
city  of  Denver,  under  its  charter,  has  the 
exclusive  power  to  prohibit,  restrain,  tax, 
and  regulate  the  sale  of  intoxicating  li- 
quors. It  may  exercise  that  power  to  pro- 
hibit the  sale  altogether,  or,  if  it  see  fit,  it 
may  regulate  the  sale  and  impose  such  con- 
ditions as  it  deems  necessary.  Under  these 
license  laws,  one  may  not  engage  in  the  li- 
quor traffic  as  of  common  right,  but  may  do 
so  only  upon  compliance  with  prescribed 
regulations;  and  if  he  applies  for  a  license 
imder  which  only  he  may  lawfully  sell,  he 
is  held  to  take  that  license  with  whatever 
restrictions  or  limitations  are  imposed  by 
the  authority  which,  and  which  only,  can 
give  him  the  coveted  privilege.  One  of  the 
conditions  which  the  charter  of  Denver  re- 
quires to  be  inserted  in  every  liquor  license 
18  the  one  of  which  plaintiff  complains.  He 
vigorously  contends  that  the  question  is  not 
one  of  morality  at  all,  but  merely  whether 
or  not,  in  the  pursuit  of  a  lawful  calling, 
one  may  be  deprived  of  the  right  of  selling 
his  property  to  whomsoever  he  pleases,  and 
whether  he  may  permit  to  enter  his  place  of 
business  all  persons,  both  female  and  male, 
who  wish  to  buy.  It  is  to  be  observed  that 
no  woman  is  here  to  assert  her  constitu- 
tional right  to  frequent  wine  rooms  or  to 
buy  liquor,  and  it  is  also  pertinent  to  re- 
mark that  these  particular  sections  do  not 
prohibit  women  from  going  into  saloons  or 
from  buying  liquor.  They  are  the  only 
sections  of  the  ordinance  before  us,  and 
neither  contains  a  penalty  for  a  violation 
thereof  by  women.  Counsel  says  that  § 
751,  which  is  not  foimd  in  the  record,  pro- 
vides a  penalty  to  be  visited  upon  females 
who  remain  in  the  places,  or  do  the  acts, 
against  which  the  prohibitions  are  aimed. 
However  that  may  be,  and  it  is  not  ma- 
terial to  the  decision  of  the  case  in  hand, 
we  are  not  reviewing  a  judgment  pronounced 
against  a  woman  for  violating  any  provi- 
sion of  these  sections.  The  argument  of 
counsel,  therefore,  in  behalf  of  females, 
against  whom  the  alleged  unwarranted  dis- 
crimination is  made,  would  come  with  better 
grace  were  one  of  them  here  complaining. 
Yet,  as  plaintiff  in  part  bases  his  claim  tha' 
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he  i»  deprived  of  his  property  and  civil 
rights  and  denied  the  privileges  of  a  citizen 
of  the  United  Stetes  upon  the  alleged  fact 
that  he  is  not  allowed  to  sell  liquor  to  a 
class  that  have  the  inalienable  right  to 
buy,  we  have  considered  the  point.  If  a 
discrimination  is  made  against  women  sole- 
ly on  account  of  their  sex,  it  would  not  be 
good;  but  if  it  is  because  of  the  immorality 
that  would  be  likely  to  result  if  the  regula- 
tion was  not  made,  the  regulation  would  be 
sustained.  That  injury  to  public  morality 
would  ensue  if  women  were  permitted 
without  restrictions  to  frequent  wine  rooms, 
there  to  be  supplied  with  liquor,  is  so  ap- 
parent to  the  average  person  that  argument 
to  establish  so  plain  a  proposition  is  unnec- 
essary. But  if  some  people  might  not  be 
willing  to  concede  this,  it  is  enough  to  say 
that  the  general  assembly,  speaking  through 
the  city  council,  with  whom  the  decision 
entirely  rests,  has  so  determined.  Women, 
therefore,  may  properly  be  excluded  from 
wine  rooms,  as  this  ordinance  provides;  and 
if  they  have  no  constitutional  right  to  in- 
sist upon  being  admitted  to  places  there  to 
be  supplied  with  liquor  when  the  effect 
would  be  demoralizing  to  society,  a  fortiori 
the  saloon  keeper  may  be  prevented  from 
furnishing  them  facilities  for  contributing 
to  that  result. 

Again,  we  say  the  selling  of  liquor  is  not 
a  lawful  calling  in  the  city  of  Denver  un- 
less a  license  is  secured  for  it,  and  it  becomes 
such  only  when  conducted  as  the  license 
specifies.  Plaintiff's  whole  argument  pro- 
ceeds upon  false  premises,  and  his  conclu- 
sion is  necessarily  wrong.  The  right  to  sell 
liquor  is  not  an  inherent  right  of  a  citizen 
of  the  United  States.  The  traffic  in  it  is 
unlawful  without  a  license,  and  it  may  be 
prohibited  in  Denver.  It  necessarily  fol- 
lows that  all  regulations  for  its  sale  and  the 
privilege  of  selling  when  granted  are  solely 
within  the  lawful  discretion  of  the  city 
council,  under  the  existing  charter  of  the 
city.  This  ordinance  does  not  operate  as  a 
discrimination  between  different  licensees. 
It  applies  equally  to  every  one  of  that  class, 
and  the  fact  that  it  restricts  the  classes  or 
persons  to  whom  sales  may  be  made  in  cer- 
tain places  or  localities  does  not  make  it  in- 
valid. AJl  courts  can  readily  see  that  the 
restrictions  therein  found  and  the  classifi- 
cation made  with  respect  to  the  persons 
permitted  to  frequent  wine  rooms  for  sup- 
plying themselves  there  with  liquor  are 
based  upon  reasons  that  have  their  seat  in 
the  facts  of  nature,  and  that  such  regula- 
tions are  conducive  to,  and  are  reasonably 
adapted  to  secure,  the  wortny  object  of  pre 
serving  public  morality.  We  might  well 
stop  here;  but,  to  show  how  other  courts 
view  such  contentions  as  plaintiff  makes, 
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we  refer  to  some  leading  decisions.  Tlie 
Supreme  Court  of  the  United  States,  in  the 
case  of  Crowley  v.  Chriatensefif  137  U.  S. 
86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13,  has 
thus  effectually  disposed  of  plaintiff's  argu- 
ment: *The  sale  of  such  liquors  in  this 
way  [by  retail]  has  therefore  been,  at  all 
times,  by  the  courts  of  every  state,  con- 
sidered as  the  proper  subject  of  legislative 
regulation.  Not  only  may  a  license  be  ex- 
acted from  the  keeper  of  the  saloon  before  a 
glass  of  his  liquors  can  be  thus  disposed  of, 
but  restrictions  may  be  imposed  as  to  the 
class  of  persons  to  whom  they  may  be  sold, 
and  the  hours  of  the  day  and  the  days  of  the 
week  on  which  the  saloons  may  be  opened. 
Their  sale  in  that  form  may  be  absolutely 
prohibited.  It  is  a  question  of  public  ex- 
pediency and  public  morality,  and  not  of 
Federal  law.  The  police  power  of  the  state 
is  fully  competent  to  regulate  the  business, 
— ^to  mitigate  its  evils  or  to  suppress  it  en- 
tirely. There  is  no  inherent  right  in  a  citi- 
zen to  thus  sell  intoxicating  liquors  by  re- 
tail. It  is  not  a  privilege  of  a  citizen  of 
the  state  or  of  a  citizen  of  the  United 
States."  The  supreme  cjurt  of  Indiana,  in 
the  case  of  Blair  v.  Kilpatrick,  40  Ind.  312, 
and  in  Welsh  v.  State,  126  Ind.  71,  9  L.  R. 
A.  664,  25  N.  E.  883,  has  held  that  a  law 
providing  for  the  granting  of  license*  to  re- 
tail intoxicating  liquors  which  requires  that 
the  vender  shall  be  a  male  inhabitant  of  the 
state  is  not  in  conflict  with  the  United  States 
Constitution,  which  provides  that  the  citi- 
zens of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  the  citi- 
zens of  the  several  states.  The  supreme 
court  of  Ohio  in  Bergman  ▼.  Cleveland^  39 
Ohio  St.  651,  decided  that  an  ordinance 
which  makes  it  an  offense  for  the  propri- 
etor of  a  liquor  saloon  to  employ  females 
to  serve  his  customers  with  such  liquor  is 
valid,  and  does  not  contravene  any  provi- 
sion of  the  state  or  Federal  Constitution. 
In  Lodano  v.  State,  25  Ala.  64,  it  was  held 
that  the  legislature  is  not  restricted  by  the 
Constitution  from  imposing  such  conditions 
as  it  may  deem  proper  in  licensing  the  sale 
of  liquor,  or  such  as  in  their  opinion  the 
good  of  the  community  may  require,  both 
as  regards  the  persons  to  whom  saloon 
keepers  may  sell  and  the  quantities  in 
which  liquor  may  be  sold.  The  court  of 
appeals  of  Missouri  in  State  v.  Cooper,  35 
Mo.  App.  532,  upheld  a  law  and  ordinance 
which  forbade  the  sale  of  intoxicating  liq- 
uor to  any  student  of  the  state  university, 
or  any  school,  college,  or  academy  in  the 
state.  The  laws  of  many  states  prohibit 
the  sale  of  intoxicating  liquors  to  In- 
lians,  minors,  habitual  drunkards,  and 
other  classes  of  people,  and  in  many  of  the 
southern  states  before  the  Civil  War  sales 
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to  slaves  and  free  negroes  were  forbidden. 
The  holding  in  all  the  states  has  been  uni- 
form that  such  regulations,  when  deemed  by 
the  legislature  necessary  or  proper  in  the 
interests  of  good  morals,  may  not  be  inter- 
fered with  by  the  courts.  We  conclude  this 
brief  review  by  referring  to  the  authorities 
\i-hich  are  collated  in  17  Am.  &  Eng.  Enc. 
Jjiw,  2d  ed.  pp.  210  et  acq.,  and  to  MugJer 
y.  Kansas,  123  U.  8.  623,  31  L.  ed.  205, 
S  Sup.  Ct.  Rep.  273,  the  License  Cases,  6 
How.  504,  12  L.  ed.  256,  and  Ew  parte 
Chrisiensen,  85  Cal.  208,  24  Pac.  747,  where 
many  cases  are  cited  and  exhaustive  opin- 
ions of  learned  judges  may  be  examined.  In 
Re  Maguire,  57  Cal.  604,  40  Am.  Rep.  125, 
it  was  held  that  a  regulation  which  prohib- 
ited women  from  being  employed  in  saloons 
to  serve  drinks,  the  same  as  men,  was  in 
conflict  with  that  clause  of  the  California 
(Constitution  which  expressly  declared  that 
no  person  shall,  on  account  of  sex,  be  dis- 
qualified from  entering  upon  or  pursuing 
any  lawful  business,  vocation,  or  profession. 
It  would  seem  that  plaintiff,  as  well  as  the 
district  court,  relied  strongly  on  this  deci- 
sion. We  have  no  sueh  constitutional  pro- 
vision. But  if  we  had  we  do  not  think  it 
would  be  contravened  by  the  ordinance  in 
question;  eertainly  not  by  the  clause  lim- 
iting the  classes  to  whom  sales  may  be 
made.  Whatever  weight  thw  case  had  as 
an  authority  is  weakened,  if  not  destroyed, 
by  the  subsequent  cases  in  the  same  court 
of  Ex  parte  Hayes,  98  Cal.  555,  20  L.  R.  A. 
701,  33  Pac.  337,  and  Foster  v.  Police 
Comrs.  102  Cal.  483,  37  Pac.  763,  which 
overruled  it  and  declared  such  regulations 
to  be  entirely  proper  and  valid.  In  line 
with  the  later  decisions  in  California  is 
fitate  eoB  rel,  Marion  v.  Reynolds,  14  Mont. 
383,  36  Pac.  449.  A  ease  quite  in  point  is 
that  of  Schumchow  v.  Chicago,  68  111.  444, 
and,  as  the  principles  which  govern  this 
case  are  so  well  expressed  there,  we  take  the 
liberty  of  quoting  from  the  opinion.  The 
court,  speaking  by  Mr.  Justice  Walker, 
said:  "The  legislature,  then,  having  con- 
ferred such  power,  it  was  for  the  common 
council  to  determine  whether  they  would 
wholly  suppress  the  sale  of  intoxicating  li- 
quors, or  grant  the  privilege  on  such  terms 
and  conditions  as  they  might  choose.  And 
the  power  was  ample,  under  this  grant,  to 
impose,  as  a  condition,  that  when  a  license 
is  granted  it  should  be  liable  to  revocation 
on^he  violation  of  the  ordinances  regulat- 
ing the  traffic,  or,  having  absolute  control 
over  the  whole  subject  of  granting  licenses, 
they  may  impose  any  other  condition  cal- 
culated to  protect  the  community,  preserve 
order,  and  to  suppress  vice.  These  re- 
straints are  not  like  such  as  restrict  the 
ordinary  avocations  of  life^  which  advance 
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human  happiness,  or  trade  and  commerce, 
— that  neither  produce  immorality,  suf- 
fering, nor  want.  This  business  is,  on 
principle,  within  the  police  power  of  the 
state,  and  restrictions  which  may  right- 
fully be  imposed  upon  it  might  be  obnoxious 
as  an  illegal  restraint  of  trade  when  ap- 
plied to  other  pursuits.  The  city,  then,  had 
a  right  to  make  it  a  condition  that  appel- 
lant's grocery  should  be  closed  on  election 
days,  on  Thanksgiving  Days,  fast  days, 
holidays,  Sundays,  or  other  days,  or  might 
have  imposed  as  a  condition  that  appellant 
should  close  his  grocery  at  a  particular 
hour  on  each  evening,  and  for  a  violation  of 
any  of  these  conditions  have  provided  for  a 
forfeiture  of  his  license.  They  had  the 
power  to  insert,  as  they  have  done,  each 
and  all  of  the  prohibitions  contained  in  his 
license;  and  the  power  grows  out  of  the  fact 
that  it  was  discretionary  to  prohibit  such 
sale  of  liquors,  or  license  it  on  such  terms 
as  they  might  choose."  And  as  to  the  point 
that  appellant  in  that  case  had  accepted 
a  license  from  the  city  which  contained  cer- 
tain restrictions  which  he  sought  to  repudi- 
ate, the  court  uses  this  language:  "But, 
above  all,  appellant,  by  accepting  and  act- 
ing under  this  license,  consented  that  the 
mayor  might,  in  his  discretion,  revoke  it, 
and,  having  agreed  to  it,  he  now  has  no 
right  to  insist  that  it  shall  be  adjudged 
forfeited  by  a  judicial  tribunal, — ^by  some 
process  which  does  not  occur  to  us  as  ap- 
plicable to  that  end."  In  the  supreme 
court  of  Kentucky  in  0<utineau  v.  Com.,  a 
recent  case,  reported  in  49  L.  R.  A.  p.  Ill, 
108  Ky.  473,  60  S.  W.  705,  a  municipal  or- 
dinance was  declared  void  which  made  it  a 
misdemeanor  for  a  woman  to  go  into  any 
building  where  liquor  is  sold  or  stand 
within  50  feet  of  sucH  building.  That  is  es- 
sentially different  from  the  case  at  bar.  In- 
deed the  reasoning  of  the  court  in  its  brief 
opinion  clearly  shows  that  an  ordinance  like 
that  before  us  would  be  sustained:  In  a 
note  to  the  case,  the  learned  annotator  has 
discussed  the  constitutionality  of  municipal 
ordinances  which  were  alleged  to  discrim- 
inate against  women.  From  his  collection 
of  authorities  it  would  seem  that  if  the  re- 
striction of  an  occupation  was,  as  we  have 
heretofore  suggested,  merely  on  account  of 
sex,  it  might  not  be  upheld;  but  if  it  was 
on  account  of  the  immorality  that  would 
result  if  the  restriction  was  not  made,  the 
regulation  would  be  valid.  That  the  rej^u- 
lations  attacked  here  are  a  legitimate  exer- 
cise of  the  police  power  of  the  state  wr;  have 
no  doubt;  that  their  object  is  to  protect  the 
morals  of  the  community,  to  secure  good  or- 
der, and  advance  the  general  welfare  cannot 
be  gainsaid;  that  the  right  to  sell  liquor  is 
not  an  inherent  right  of  a   citizen    of  the 
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United  States  id  beyond  cavil;  that  plain- 
tiff has  not  been  deprived  of  any  property 
or  civil  riglit  without  due  process  of  law, 
or  denied  any  privilege  belonging  to  a  citi- 
zen of  the  United  States,  is  equally  clear. 
As  so  aptly  expressed  by  the  supreme  court 
of  Illinois  in  the  Schwuchow  Case^  68  111. 
444,  restraints  and  limitations  upon  the  li- 
quor traffic  may  be  upheld  which  might  not 
be  sustained  as  to  callings  that  may  be  pur- 


sued as  of  common  right.  We  are  clearly 
of  opinion  that  the  regulations  here  com- 
plained of  are  not  inhibited  by  any  provi- 
sion of  the  Federal  or  state  Constitution. 

The  judgment  is  therefore  reversed,  and 
a  judgment  entered  here  dismissing  the  ac- 
tion. 

Affirmed  by  Supreme  Court  of  United 
States  January  4,  1904. 


GEORGIA  SUPREME  COURT. 


SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 

Susie  UOBBS. 


(. 
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*1.  Relatively  to  a  femmle  pmnsenKer  on 
a  railway  train,  who  is  partially  blind, 
and  who  informs  the  conductor  of  her  infirm- 
ity, and  requests  him  to  assist  her  in  alighting 
from  the  train  when  it  reaches  her  destina- 
tion, which  he  promises  to  do,  it  is  at  least 
the  duty  of  the  carrier  to  stop  the  train  at  its 
station  a  sufficient  length  of  time  to  enable 
her,  without  undue  haste,  to  leare  the  train 
.  in  safety;  and  if  the  conductor,  despite  his 
promise,  signals  the  train  ahead  before  the 
passenger  has  had  a  reasonable  opportunity 
to  reach  the  platform  of  the  car,  and  she  is 
in  consequence  carried  beyond  the  station, 
and  then  put  off  at  a  point  some  distance 
therefrom,  the  carrier  is  liable  to  respond  for 
all  damages  directly  attributable  to  the  tor- 
tious conduct  of  its  conductor. 

(a)  Sacb  a  promise,  fairly  con- 
■traed,  does  not  anaoant  to  an  vnder^ 
takinir  on  the  part  of  the  conductor  to  enter 
the  car  in  which  the  passenger  is  riding,  as- 
sume charge  of  her  bundles,  and  escort  her 
from  her  seat  down  the  aisle  and  out  upon  the 
platform,  unless  the  passenger  is  so  helpless 
as  to  require  this  extraordinary  attention, 
and  the  conductor  has  notice  that  such  is  the 
case.  * 

(b)  In  the  absence  of  appropriate 
pleadinvsy  tbe  passenger  cannot,  on 
the  trial  of  an  action  against  the  carrier  for 
being  carried  beyond  her  destination,  rely  on 
and  make  proof  of  a  custom  on  the  part  of  its 
conductors  to  lend  especial  assistance  to  lady 
passengers  when  trareling  unattended.  In  no 
event  would  proof  of  such  a  custom  be  rele- 
vant, unless  it  were  shown  that  the  governing 

^  •Headnotes  by  Simmons,  Ch.  J. 


officials  of  the  carrier  had  knowledge  of  the 
custom,  and  recognised  it  as  one  the  observ- 
ance of  which  ladies  traveling  without  escort 
had  a  right  to  expect  and  demand  as  matter 
of  right. 

».  While  It  is  tbe  dvty  of  a  railway 
company  to  daly  annoance  to  pas- 
senirers  the  approach  of  its  trains  to 
re^T^ilar  stations,  in  ordet  that  they  may 
be  prepared  to  promptly  alight  at  their  re- 
spective points  of  destinati<Mi,  yet  a  failure 
to  comply  with  this  duty  cannot  count  against 
the  company,  relatively  to  a  passenger  who  is 
in  no  way  misled  thereby. 

3.  In  Tievr  of  tbe  facts  broaarht  to 
livht  on  tbe  trial  of  the  present  case, 
it  was  erroneous  to  charge  the  jury  upon  the 
theory  that  the  evidence  warranted  a  finding 
that  there  were  aggravating  circumstances 
attending  the  tort  alleged  to  have  been  com- 
mitted upon  the  plaintiff  by  the  defendant 
company. 

(June  3,  1908.) 

ERKOR  to  the  Superior  Court  for  Haral- 
son County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  failure  to  comply  with 
an  agreement  to  aid  plaintiff  in  alighting 
from  defendant's  train,  by  reason  of  which 
she  was  carried  past  her  destination  and 
put  off  in  a  lonely  place  in  the  nighttime, 
and  compelled  to  find  her  way  alone  to  a 
place  of  shelter.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hnffli  M.  Dorsey,  for  plaintiff  in 
error : 

Pleadings  are  to  be  construed  strictly 
against  the  pleader. 

Evans  v.  Collier,  79  Ga.  315,  4  S.  E.  264; 
Williams  v.  Lewis,  69  Ga.  825;  South  Caro- 
lina d  O.  R.  Co.  V.  Augusta  8.  R.  Co.  Ill 
Ga.  426,  36  8.  £.  593. 


NOTH. — AS  to  duty  of  carrier  to  accept  blind 
person  as  passenger,  see  Zachery  v.  Mobile  &  O. 
R.  Co.  36  L.  R.  A.  546,  41  L.  R.  A.  385. 

As  to  duty  toward  intoxicated  passenger,  see 
Missouri  P.  R.  Co.  v.  Evans,  1  L.  R.  A.  476; 
Cincinnati,  I.  &  St.  L.  &  C.  R.  Co.  v.  Cooper,  6  L. 
R.  A.  241 ;  Fisher  v.  West  Virginia  &  P.  R.  Co. 
28  L.  R.  A.  758,  33  L.  R.  A.  69 ;  Kingston  v.  Ft. 
Wayne  &  E.  R.  Co.  40  L.  R.  A.  131 ;  and  Wheeler 
V.  Grand  Trunk  R.  Co.  54  L.  R.  A.  955. 
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As  to  duty  toward  infirm  or  sick  passenger 
generally,  see  Croom  v.  Chicago,  M.  &  St.  P.  R. 
Co.  18  Ij.  R.  a.  602,  and  Weigh  tman  v.  Louis- 
ville, N.  O.  &  T.  R.  Co.  19  L.  R.  A.  671. 

As  to  duty  to  passenger  taken  ill  during  Jour- 
ney, see  Lake  Shore  &  M.  S.  R.  Co.  v.  Salzman, 
31  L.  R.  A.  261 ;  McCann  v.  Newark  &  S.  O.  R. 
Co.  33  L.  R.  A.  127,  and  Bageard  v.  Consol- 
idated Traction  Co.  49  L.  R.  A.  424. 
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The  cause  of  action  was  a  failure  to  as- 
sist petitioner  in  alighting. 

Western  d  A.  R,  Co.  v.  Earwood,  104 
Ga.  127-130,  29  8.  £.  913;  Daniels  v.  West- 
em  d  A.  R.  Co.  96  Ga.  786,  22  8.  E.  956. 

Proper  diligence  on  plaintiff's  part  was 
not  shown. 

Central  R.  Co.  v.  Dorsey,  106  Ga.  826,  32 
S.  E.  873;  Nunn  v.  Georgia  R.  Co.  71  Ga. 
710,  51  Am.  Hep.  284. 

Messrs.  Jaaies  Beall  and  Edwards  Sc 
Anlt  for  defendant  in  error. 


Ch.  J.,  delivered  the  opinion 
of  the  court: 

An  action  for  damages  was   brought    by 
Mrs.    Susie   Hobbs   against    the    Southern 
Railway  Company,  the  plaintiff  relying  for 
a  recovery  upon  the  following  allegations  of 
fact:     On    December  22,     1900,   about     10 
o'clock  p.  M.,  she  took  passage  from  Bir- 
mingham,  Alabama,    to    Bremen,  Georgia, 
over  the  company's  line  of  railway.     Soon 
after  its   train  left  Birmingham,  the  con- 
ductor in  charge  thereof  came  to  her  and 
took  up  her  ticket,  ''and  petitioner  then  and 
there  got  said  conductor  to  agree  to  assist 
petitioner  in  alighting  from  the  train  at 
Bremen,  and  to  assist  her  to  the  depot;" 
she  informing  him  that  "she  was  traveling 
alone,  and  had  more  baggage  than  she  could 
manage,   and,   besides,    she    was    partially 
blind,  wherefore  it  would  be  almost  impos- 
sible to  travel  imassisted."    The  conductor 
^'assured    he):   that    he   would    see  her    off 
the    train    all     right."     When     the     train 
reached   Tallapoosa,   Georgia,   she  repeated 
her  request  for  assistance,  and  he  "reas- 
sured her  that  he  would  take  care  of  her, 
and     requested     that     petitioner     be     not 
alarmed."    The   conductor    "did   not   enter 
the  car  that  she  was  in  after  the  train  left 
Waco,  3  miles  west  of  Bremen,"  and  neither 
he  nor  any  "other  person  called  out  Bremen 
station,  as  the  law  requires,  nor  in  no  way 
informed  petitioner  that  the  train  had  ar- 
rivM  at  Bremen."    He    "entirely    ignored 
his  promises  and  his  duties  to  assist.    .    .    . 
petitioner  from  said  train  after  the  same 
stopped  at  Bremen,  and  [slie]  was  forced  to 
attempt  to  get  off  said    train    unassisted; 
and    .     .     .    just  as  she  was  attempting  to 
get  off  of  said  train,  the    said    conductor 
waved  the   engineer  ahead,   and  the  train 
moved  off,  and    carried     .     .     .     petitioner 
about  y^  oi  B.  mile  east  of  the  depot  before 
stopping."     When     the    train    was     again 
stopped,  she  "appealed  to  said  conductor  to 
carry  her  back  to  the  depot,    telling    him 
that  it  was  his  duty  to  back  said  train  to 
the  depot  and  let  her    get    off;     .    .    . 
that  she  was  afraid  to  undertake    to    go 
alone,  and  that  she  could  not  conveniently 
carry  her  baggage;  that  it  was  heavy  and 
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unhandy;   and  that  she  was  almost  blind, 
and  could  not  find  her  way  through  such 
black  darkness."    The  conductor,  however, 
"entirely  ignored  each  and  all  of  her  ap- 
peals, and  told  petitioner  that  he  could  not 
back  his  train,  and  that  he  must  go,  and 
did  go  and  leave  [her],  at  2  o'clock  Satur- 
day morning,  fully  14  of  a  mile  east  of  the 
depot,  in  the  cold  rain,  unprotected  or  im- 
assisted,  to  grope  her  way  alone  in  the  dark 
and  through  the  cold  rain."  Petitioner  "suf- 
fered untold  miseries  and    pains,    through 
fear   and   exposure,   on  .account   of"   being 
thus  put  off  the  train  "at  a  place  where  she 
could  get  no  help  or  assistance,  there  be- 
ing no  house  near  her,  and  ^he  being  in  a 
strange  place,  in  a  strange  country,  a  fe- 
male, alone,  and  almost    helpless,    all    of 
[which]    defendant's   agents    and    servants 
knew."     She  was  forced  to  get  off  the  train 
at  "a  rough,  rocky  place,"  and  between  that 
point  and  the  depot  the    company's    track 
passed  over  a  high  embankment.     It  was 
necessary  that   she  should  "travel  on  the 
railroad,  to  find  her  way  at  all,  and  to  keep 
from  falling  down  said  embankment."  The 
company's  right  of  way  was    very    rough, 
having  on  it  rocks  and  ballast.     "The  nignt 
was  so  dark  that  she  was  forced  to  feel  her 
way  along,  and    .     .     .     she  was  expecting 
every  minute  to  be  attacked    by    tramps." 
Moreover,  "she  contracted   a   severe   attack 
of  la  grippe  on  account  of  being  exposed  in 
the     cold     and     rain,     .     .     .     which     has 
caused  her  great  pain  and  suffering,  besides 
rendering  her  unable  to   perform   scarcely 
any  work."    The  defendant  company  inter- 
posed a  demurrer  to  the  plaintiff's  petition, 
and  also  filed  an  answer  in  which  denial 
was  made  of  all  her  allegations  of  miscon- 
duct and  negligence  on  the  part  of  its  serv- 
ants, and  in  which  the  defense  was  set  up 
that  "it  stopped  its  train  a.t  the  station  of 
Bremen  for  sufficient  length  of  time  for  the 
plaintiff  to  have  gotten  off;     .     .     .     that 
it  called  the  station  of  Bremen  in  the  car, 
and  within  the  hearing  of  the   plaintiff," 
and,  if  she  did  not  get  off  at  that  station, 
"her   failure  to  do  so  was  her  own  fault 
and  n^ligence,"  etc.    The  trial  judge  over- 
ruled the  company's  demurrer,  and  the  jury 
returned  against  it  a  verdict  for  $600.     It 
is  now   before   this   court,   complaining   of 
the  overruling  of  its  demurrer,  and  of  the 
.refusal   of  the  court  below  to  grant  it  a 
new  trial. 

1.  One  of  the  grounds  upon  which  the  de- 
murrer was  based  was  that  the  promise  of 
assistance  which  the  plaintiff  alleged  had 
been  made  to  her  by  the  conductor  amount- 
ed to  no  more  than  a  voluntary  undertaking 
on  his  part,  and  was  in  no  way  binding 
upon  the  company,  since  it  was  under  no  le- 
gal duty  to  render  such  assistance  as  he  had 
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been  asked  to  give  her.  We  are  not  pre- 
pared to  say  that  this  position  was  well 
taken,  considering  the  contention  of  the  de- 
fendant as  an  abstract  proposition  of  law. 
It  is  undonbtedly  true  that  a  mere  gratu- 
itous promise  on  the  part  of  a  railway  con- 
ductor to  do  a  passenger  a  service  which  the 
carrier  is  under  no  legal  or  contract  duty 
to  perform  is  not  binding  upon  the  carrier. 
Nunn  V.  Georgia  R.  Co.  71  Ga.  710,  51  Am. 
Rep.  284;  Central  R,  Co,  v.  Whitehead^  74 
Gra.  442,  449.  And  it  follows,  of  course, 
that,  as  a  carrier  is  not  ordinarily  imder 
any  duty  to  render  assistance  to  passengers 
in  alighting  from  its  cars  (DanUU  v.  West- 
em  d  A.  R.  C9,  96  Ga.  786,  22  ».  K.  956),  it 
cannot  be  held  accountable  for  a  failure  by 
its  conductor  to  comply  with  a  promise  to 
give  such  assistance  to  a  passenger  not  en- 
titled to  claim  it  as  a  matter  of  right,  or  to 
a  passenger  who,  though  he  may  need  as- 
sistance in  alighting  at  his  destination,  fails 
to  so  inform  the  conductor  when  he  has  no 
notice  of  that  fact.  Western  d  A.  R,  Co. 
y.  Earwood,  104  Ga.  127,  29  S.  E.  913; 
Southern  R.  Co.  v.  Reeves,  116  Ga.  743,  42 
8.  E.  1016.  There  is,  however,  much  re- 
spectable authority  for  the  proposition  that 
when  a  "passenger  is  manifestly  aged,  in- 
iirm,  sick,  or  of  defective  eyesight,  then  it 
becomes  the  duty  of  the  railway  carrier  to 
render  to  him  or  to  her  such  assistance," 
provide^,  of  course,  that  the  "servants  of 
the  carrier  know,  or  by  reasonable  attention 
to  their  duties  ought  to  discover,  the  fact 
of  such  infirmity."  See  3  Thomp.  Neg.  § 
2846,  and  cases  cited;  also  Hutchinson, 
Carr.  2d  ed.  §S  617a,  670;  2  Shearm.  & 
Redf.  Neg.  5th  ed.  §  510;  Ray,  Neg.  Pass. 
Carr.  §  67;  1  Fetter,  Carr.  Pass.  §§  106  et 
seq.  We  are  inclined  to  the  view  that  such 
is  the  law.  But  be  this  as  it  may,  it  is  cer- 
tainly true  that  the  plaintiff's  petition  was 
not  open  to  demurrer  because  she  therein 
alleged  the  making  and  nonfulfilment  of 
promises  by  the  conductor  to  render  her  as- 
sistance in  alighting  from  the  train  when 
she  reached  her  destination.  The  gist  of 
her  grievance  against  the  company,  as  set 
forth  in  her  petition,  was  that  she  was  not 
given  notice  of  the  approach  of  the  train 
to  the  station,  or  afforded  a  reasonable  time 
and  opportunity  to  alight,  but  was  carried 
beyond  the  station  a  quarter  of  a  mile,  and 
then  forced  to  leave  the  train  at  a  lonely 
place,  in  the  nighttime,  with  no  choice  save 
to  travel  on  foot  through  the  rain  back  to 
the  station.  The  account  given  concerning 
what  occurred  between  the  plaintiff  and  the 
conductor  prior  to  the  arrival  of  the  train 
at  Bremen  merely  served  to  emphasize  her 
recital  of  the  carrier's  neglect  of  duty. 
*'It  is  a  well-settled  principle  of  law  that  a 
I'ailroad  company  carrying  passengers,  in 
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order  to  afford  them  opportunity  to  leave 
the  train  at  their  places  of  destination,  is 
bound  to  have  the  names  of  the  different 
stations  announced  upon  the  arrival  of 
the  train,  and  then  to  stop  the  train 
for  a  sufficient  length  of  time  for  passen- 
gers to  get  off  with  safety.'*  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  565.  To  the  same  effect, 
see  also  Ray,  Neg.  Pass.  Carr.  138;  Hutch- 
inson, Carr.  2d  ed.  §  614. 

That  Mrs.  Hobbs  informed  the  conductor 
of  her  intention  to  leave  the  train  at  Bre- 
men, and  that  he  assured  her  "he  would 
take  care  of  her,  and  requested  that  peti- 
tioner be  not  alarmed,"  were  relevant  and 
material   circumstances  to   be    alleged,     as 
showing  she  had  exercised  all  the  diligence 
to   be   reasonably   expected   of   her   in    the 
matter,   and   that   the   conductor   had   full 
and  ample  notice  of  her  desire  to  leave  the 
train   at   a   designated   station.     That    ahe 
further    informed    the    conductor    she    was 
partially    blind    and    was    traveling    unat- 
tended was  likewise  relevant,  since,  "if  any 
passenger    needs   an   unusual    time   to  'get 
off,  by  reason  of  physical  infirmity,  he  must 
notify    the    conductor     of     the     fact."      2 
Shearm.  &  Redf.  Neg.  5th  ed.  S  508,  p.  924. 
That  the  conductor   promised  Mrs.   Hobbs 
to  "see  her  off  the  train  all  right"  was  an- 
other  fact  germane  to   her  case  as  laid; 
and  it  was  proper  to  allege  this  promise, 
if  given  as  indicating  that  the  conductor  * 
understood  what  she  told  him  concerning 
her   infirmity,   and   recognized  'that,   as    to 
one  thus  afflicted,  he  was  bound  to  observe 
the  reasonable  requirement  of  the  law  that 
when    a    particular    passenger,    because    of 
sickness   or   physical   infirmity,   is   "unable 
to  leave  the  car  with  the    usual    celerity," 
and   so   notifies   the   conductor,    "then     he 
should  furnish  due  opportunity"  to  alight 
in   safety.     Bishop,   Non-Contract    Law,     § 
1100.    See  also  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  577,  578.     To  carry  the  plaintiff  be- 
yond her  destination  was,  in  view  of  the 
allegations  set  forth  in  her  petition,  inex- 
cusable negligence.     To  stop  the  train  at  a 
lonely   place   far   beyond   the   station,   and 
there   call    upon   her   to   alight,   amounted 
to  a  technical  expulsion,  even  though  she 
may  have  made  no   protest;    and,   on   the 
assumption  that  all  she  alleged  was  tnia, 
she  was  entitled  to  compensation  for  the 
annoyance  iwd  inconvenience  of  being  car- 
ried  past   her  station,   and  of  being  com- 
pelled to  return  thereto  on  foot,  as  well  as 
for  pain    and    suffering   from    illness,  thus 
brought  about,  loss  sustained  by  reason  of 
inability  to  work,  etc.     Bouthem  R.  Co.  v. 
Humphries,   108    Ga.  594,    34    S.    E.    283. 
What  has  been  said  above  disposes  of  all 
questions    raised    by    the    defendant    com- 
pany's demurrer. 
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In  its  motion  for  a  new  trial,  exception 
was  taken  to  certain  instructions  which  the 
court  gave  the  jury  touching  the  failure  of 
the  company's  conductor  to  comply  with 
the  promise  of  assistance  which  she  claimed 
he  had  made  to  her.  These  instructions 
were  not  nicely  adjusted  to  the  pleadings 
or  the  eridence,  for  they  were  based  on  the 
theory  that  the  company's  liability  de- 
pended exclusiyely  upon  whether  or  not 
such  a  promise  was  given  and  ignored  by 
the  conductor,  (counsel  for  the  railroad 
company  requested  the  cotirt  to  charge  the 
jury  as  follows:  "If  you  believe  that  the 
promise  of  the  conductor  was,  as  alleged, 
to  help  the  plaintiff  alight,  and  that  the 
conductor  vras  at  the  proper  and  usual 
place  to  help  the  plaintiff  alight  when  the 
train  arrived  at  Bremen,  then  his  failure 
to  go  into  the  car  and  get  plaintiff  would 
not  make  the  defendant  company  liable." 
We  think  this  request  should  not  have 
been,  as  it  was,  refused.  Mrs.  Hobbs  testi- 
fied, as  a  witness  in  her  own  behalf,  that 
when  the  train  stopped  at  the  Bremen  sta- 
tic she  kept  her  seat,  and  waited  "just 
a  moment"  for  the  conductor  to  come  and 
assist  her,  and  that  she  then  ''got  up  and 
started  to  the  door  to  see  if  [she]  could 
see  any  light  at  the  depot,"  but  before 
she  "got  to  the  door  the  train  started;" 
that  the  train  stopped  "just  a  few  mo- 
ments,"— ^not  longer  than  "two  or  three 
minutes,"  that  she  "started  before  the 
train  started,"  that  the  conductor  "had 
had  time  to  help  the  other  passengers  off 
and  get  back  where"  she  was,  she  supposed, 
before  the  train  started,  and  would  have 
'come  to  help  her  off  if  "he  had  done  like 
all  the  rest  had"  (referring  to  other  con- 
ductors who  had  assisted  her  on  a  journey 
she  had  taken  from  Texas  to  the  city  of 
Birmingham,  where  she  boarded  the  de- 
fendant's train) ;  that  she  "didn't  make  any 
effort  to  get  off  the  car  when  they  stopped 
at  Bremen,"  but  waited  for  the  conductor 
to  come  to  her  in  the  car;  and  that  "the 
train  started  before  he  came  in."  Evidently 
the  plaintiff,  in  thus  making  no  effort  to 
leave  the  train,  acted  under  the  impression 
that  the  conductor  would,  after  helping 
all  other  passengers  to  alight  from  th«j 
steps  of  the  car  to  the  station  platform, 
come  to  where  she  was  sitting  in  the  car, 
burden  himself  with  her  bundles,  escort 
her  down  the  aisle  and  out  upon  the  plat- 
form of  the  car,  and  then  assist  her  down 
the  steps  and  onto  the  station  platform. 
There  was  introduced  in  evidence  no  spe- 
cial contract  between  her  and  the  company, 
whereby  it  undertook  to  bestow  upon  her 
any  such  extraordinary  attention.  On  the 
contrary,  we  gather  from  the  record  before 
us  tliat  she  was  the  holder  of  a  ticket  such 
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as  is  customarily  sold  to  a  mere  ordinary 
member  of  the  traveling  public.  The  ques- 
tion, therefore,  is.  Did  the  company,  by 
selling  her  such  a  ticket,  enter  into  a 
contractual  obligation  to  render  to  her  the 
special  services  she  expected  of  the  con- 
ductor ? 

A  contract  of  carriage  on  the  part  of  a 
carrier  of  passengers  differs  essentially,  as 
a  general  rule,  from  that  of  a  carrier  of 
goods,  since  the  latter  assumes  the  duty, 
not  only  of  transporting  to  destination,  but 
of  unloading  its  cars  as  well.  So  it  is  uni- 
versally held  that,  as  to  passengers  able 
to  help  themselves^  in  entering  and  leav- 
ing a  train,  a  railway  company  is  under 
no  duty  either  to  load  or  imload  them; 
provided  it  furnished  suitable  means  for 
safely  boarding  and  alighting  from  its 
cars.  There  was  in  the  present  case  no 
pretense  on  the  part  of  the  plaintiff  that 
she  was  unable  to  lieave  her  seat  in  the  car, 
and  walk  without  assistance  down  the 
aisle  and  out  upon  the  platform,  carrying 
her  bundles  with  her,  and  there  presenting 
herself  and  them  to  the  conductor.  She 
was  but  eighteen  years  of  age  at  the  time, 
and  her  only  physical  infirmity,  so  far  as 
was  shown  at  the  trial,  was  partial  blind- 
ness; she  being  near-sighted,  and  her  eyes 
being  weak.  Certainly  the  defendant  com- 
pany was  under  no  duty  to  furnish  her  as- 
sistance which  she  did  not  need  because 
of  her  infirmity,  and  the  conductor  was 
without  power  to  bind  the  company  by 
any  promise  he  may  have  made  to  render 
assistance  which  she  did  not  require. 
Moreover,  the  only  promise  she  claims  he 
made  to  her  was  to  assist  her  "off  the 
train,"  which  he  stated  "it  was  his  duty 
to  do."  As  was  held  in  the  case  of  West- 
ern d  A.  R.  Co.  ▼.  EiMTUDOod,  104  Ga.  130, 
29  S.  E.  913,  wherein  it  appeared  that  a 
conductor  made  a  like  promise  to  give 
assistance  to  a  female  passenger,  such  an 
undertaking  does  not  amount  to  "a  prom- 
ise by  the  conductor  to  leave  his  other  busi- 
ness and  go  into  the  car  to  assist  .  .  .  [a] 
passenger  from  her  seat  to  the  platform  and 
down  the  "steps,"  but  merely  to  a  promise 
to  assist  the  passenger,  after  she  has 
reached  the  platform  of  the  car,  in  alight- 
ing therefrom  to  the  ground.  In  pronoun- 
cing the  judgment  of  the  court  in  that  case, 
the  writer  took  occasion  to  remark:  The 
lady  "construed  the  promise  of  the  con- 
ductor to  mean  that  when  the  train  arrived 
at  her  destination  he  would  leave  his  other 
business,  come  into  the  car,  and  assist  her 
from  her  seat  to  the  platform  and  down  the 
steps.  The  promise  made,  even  if  it  had 
been  binding,  did  not  go  to  this  extent. 
It  would  greatly  delay  the  business  of  the 
company   if  it  could   be  held,  on   such   a 
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prccmise,  that  it  was  the  duty  of  the  eoa 
dud  or  to  go  to  the  seats  of  all  the  ladies 
who  had  made  similar  requests,  and  assist 
them,  one  by  one,  to  the  platform  of  the 
car,  and  down  safely  to  the  ground."  The 
evidence  in  the  present  case  shows  almost 
conclusively,  we  think,  that  Mrs.  Hobbs 
was  afforded  ample  time  to  have  left  her 
seat  and  gotten  to  the  platform  of  the 
car  before  the  train  started,  and  that  the 
real  cause  of  her  being  carried  beyond  the 
station  was  her  reliance  upon  the  wholly 
unwarranted  assumption  that  the  conduct- 
or had  promised  to  pay  her  the  especial 
and  gratifying  attention  she  had  received 
from  other  conductors  while  en  route  from 
Texas  to  Birmingham. 

It  appears  that  the  trial  judge  permitted 
the  plaintiff  to  prove  that  it  was  "a  cus- 
tom on  the  road  for  conductors  to  lend 
especial  assistance  to"  female  passengers 
when  traveling  unattended.  Counsel  for 
the  company  made  timely  objection  to  the 
admission  of  evidence  along  this  line,  be- 
cause there  "was  no  allegation  in  the  peti- 
tion that  would  authorize  any  such  evi- 
dence to  go  to  the  jury,"  and  on  the  further 
ground  that  it  was  irrelevant  and  imma- 
terial. Obviousl^^  the  evidence  should,  for 
the  reasons  given,  have  been  excluded.  That 
its  admission  was  harmful  to  the  defendant 
is  equally  clear,  since  the  conductor,  who 
testified  by  way  of  interrogatories,  flatly 
contradicted  the  statement  of  the  plaintiff 
that  he  had  been  informed  of  her  infirmity, 
and  had  promised  to  assist  her  in  alighting 
from  the  train.  In  view  of  the  proof  offered 
concerning  the  custom  referred  to,  the  jury 
may  have  reached  the  conclusion  that,  irre- 
spective of  the  question  whether  or  not  the 
conductor  made  such  a  promise,  he  was 
bound  to  observe  this  custom,  and  give  to 
the  plaintiff  the  special  consideration  usu- 
ally bestowed  upon  all  ladies  traveling 
without  escort.  Furthermore,  even  if  such 
a  custom  really  existed,  it  should,  in  the 
absence  of  proof  that  the  company's  gov- 
erning officials  had  knowledge  thereof,  and 
recognized  it  as  entering  into  the  contracts 
of  carriage  made  with  purchasers  of  tick- 
ets, be  treated  as  amounting  to  no  more 
than  a  practice  on  the  part  of  obliging  and 
chivalrous  conductors  to  render  to  ladies 
courteous  attention,  which  they  were  not, 
in  their  capacity  as  ordinary  members 
of  the  traveling  public,  entitled  to  demand 
as  matter  of  right,  and  which  the  conduct- 
ors were  under  no  duty,  relatively  to 
either  the  carrier  or  to  female  passengers, 
to  bestow. 

2.  It  is,  as  we  have  above  stated,  the  dut> 
of  a  carrier  of  passengers  to  make  to  them 
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timely  announcement  of  the  approach  of  its 
trains  to  regular  stopping  places.  There 
was  in  the  present  case  a  conflict  of  evi- 
dence as  to  whether  such  an  announcement 
was  made  in  the  car  in  which  the  plaintiff 
was  riding  immediately  before  the  train  ar- 
rived at  Bremen;  and  the  court  charged  the 
jury,  in  effect,  that  if  the  conductor  failed 
to  notify  her  in  some  way  that  she  had  ar- 
rived at  her  station,  and  because  of  his 
omission  to  do-  so  she  was  carried  beyond 
her  destination,  and  she  "suffered  injury 
thereby,  she  could  recover."  This  charge 
should  not  have  been  given  for  the  plaintiff, 
during  the  course  of  her  testimony  as  a  wit- 
ness, and  while  undergoing  a  searching 
cross-examination,  imequivocally,  though 
with  unbecoming  reluctance,  admitted  she 
knew  when  the  train  next  stopped  after 
leaving  Waoo  that  she  had  reached  her  des- 
tination. Accordingly  the  alleged  omission 
on  the  part  of  the  company  to  annoimce  in 
her  hearing  the  approach  of  the  train  to 
the  Bremen  station  could  in  no  way  have 
misled  her.  As  already  observed,  the  true 
cause  of  her  being  carried  beyond  that  sta- 
tion seems  to  have  been  her  failure  to  maWe 
any  effort  to  leave  the  train.  Had  she  duly 
made  her  way  to  the  platform  of  the  ear, 
all  would  doubtless  have  been  well,  as  the 
record  before  us  discloses  that  the  conductor 
assisted  other  passengers' to  alight  from  the 
steps  to  the  station  platform,  and  was  in  a 
position  to  likewise  assist  her.  Upon  the 
assumption  that  he  did  make  to  her  the 
promise  of  assistance  alleged,  but  over- 
looked the  same  when  her  destination  was 
reached,  still,  if  she  had  presented  herself 
to  him  on  the  platform  of  the  car,  instead 
of  relying  upon  the  mistaken  belief  that 
he  would  come  into  the  car  after  her  and 
her  bundles,  his  promise  might  have  been 
recalled  to  him,  or  he  might,  as  a  matter 
of  course,  have  helped  her,  as  he  had  the 
other  passengers,  to  alight. 

3.  Exception  was  also  taken  to  the  fol- 
lowing charge  of  the  court:  "In  every  tort 
there  may  be  aggravating  circumstances, 
either  in  the  act  or  the  intention,  and  in 
that  event  the  jury  may  give  additional  dam- 
ages." It  is  a  matter  of  grave  doubt  wheth- 
er the  plaintiff  was  entitled  to  recover  any- 
thing at  all,  but,  be  this  as  it  may,  no 
charge  on  the  subject  of  aggravating  cir- 
cumstances should  have  been  given.  Tliere 
was  no  pretense  on  her  part  that  the  con- 
luctor  treated  her  harshly  or  discourteous- 
ly, or  with  anything  save  polite  considera- 
tion, when  he  discovered  that  she  had  been 
carried  past  the  station,  and  sought  to 
nake  amends  by  promptly  stopping  the 
train  and  affording  her  an  opportunity  to 
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get  off.  As  to  this  phase  of  the  case,  it  is 
controlled  by  the  decision  of  this  court  in 
Southern  R,  Co.  v.  Humphries y  108  Ga. 
594,  34  S.  £.  283  (a  similar  case  upon  its 
facts),  wherein  it  was  held  that  mere  negli- 
gent omission  of  duty  on  the  part  of  a  rail- 


way conductor  does  not  call  for  punitive 
damages. 
Judgment  reversed. 


disqualified. 


P.  J.,  absent.     Candler,  J., 
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Murray  MATHEWS,  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  Ulinois. 
(202  111.  380.) 

1.  A  stiitvfe  establlsliliiv  free  employ- 
■i«nt  aseneiea  to  be  maintained  at 
pabllc  expense,  which  forbids  those  in 
charge  of  them  to  famish  help  to  persons 
whose  employees  are  on  strike  or  locked  out, 
or  to  permit  them  to  have  access  to  the  names 
of  applicants  for  service,  while  expressly  en- 
titling other  employers  to  their  services.  Is 
Told  as  discriminating  between  two  classes  of 
eniployers,  and  depriving  applicants  of  the 
privilege  of  working  for  such  employers,  and 
SB  Interfering  with  the  freedom  of  contract 

a.  A  elanae  torblddlns  tbe  fnrnlsblnv 
of  belp  to  employers  vrbose  em- 
ployees are  on  strike  or  locked  ovt» 
and  also  denying  them  access  to  the  names  of 
applicants  for  situations,  in  a  statute  provid- 
ing for  free  employment  agencies  and  prohib- 
iting the  conducting  of  private  ones  except 
under  a  heavy  license  fee,  renders  the  whole 
act  void,  where,  from  the  entire  act.  It  Is  evi- 
dent that  the  free  agencies  would  not  have 
been  created  unless  persons  whose  employees 
were  on  a  strike  or  locked  out  could  be  ex- 
eluded  from  the  benefit  of  them. 

8.  A  provision  forbidding  tbe  condnet- 
Ibk  of  private  enaployment  aseneles 
vrltbont  payment  of  a  beavy  license 
tee,  in  a  statute  creating  free  employment 
agencies,  falls  if  the  main  provisions  of  the 
act  are  unconstitutional,  where  the  evident 
puriKMC  of  Inserting  such  provision  In  the  act 
was  to  aid  in  establishing  and  maintaining 
the  free  agencies. 

4.  A  provision  In  a  statnte  establlsb- 
iBK  free  employ naent  avebcles,  tbat 
tbe  salaries  of  tbose  In  cbarve  of 
tbent,  and  the  expenses  of  necessary  equip- 
ment, shall  be  paid  out  of  public  moneys,  vio- 
lates a  constitutional  provision  that  bills 
making  appropriations  for  salaries  for  public 
officers  shall  contain  no  provision  on  any 
other  subject. 

{Carter  and  Boggs,  JJ.,  dissent  in  part.) 

(April  24.  1903.) 

ERKOR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  oonvict- 


NoTE. — ^As   to   constitutional    right   with    re- 
■pect  to  equality,  see.  In  general,  note  to  Louls- 
Tille  Safety  Vault  &  T.  Co.  v.  Louisville  ft  N.  R. 
Cc.  14  L.  E.  A.  679. 
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ing  defendant  of  operating  a  private  em- 
ployment agency  contrary  to  the  provisions 
of  a  statute.    Reversed. 

Statement  by  Masmder,  Ch.  J.: 
This  is  an  indictment  against  the  plain- 
tiiT  in  error  for  operating  a  private  em- 
ployment agency  for  hire  in  the  city  of  Chi- 
cago without  first  having  procured  a  license 
from  the  secretary  of  state,  and  without 
having  given  a  bond  in  the  penal  sum  of 
$1,000,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  a  private  em- 
ployment agent,  as  required  by  §  10  of  an 
act  of  the  general  assembly  entitled  "An 
Act  to  Create  Free  Employment  OfEces  in 
Cities  of  Certain  Designated  Populations, 
and  to  Provide  for  the  Maintenance,  Man- 
agement, and  Control  of  the  Same,  and  to 
Prevent  Private  Imitations  of  the*  Name 
of  the  Same,  and  Regulating  Private  Em- 
ployment Agencies,"  approved  April  11, 
1899,  and  in  force  July  1,  1899.  Laws 
1899,  p.  271.  A  plea  of  not  guilty  was  en- 
tered by  the  court  for  plaintiff  in  error 
(defendant  below),  a  jury  was  waived,  and 
the  cause  was  submitted  to  the  court  for 
trial  without  a  jury.  It  is  not  denied  that 
the  proof  adduced  by  the  people  was  suffi- 
cient to  sustain  the  allegations  of  the  in- 
dictment. At  the  close  of  the  evidence, 
plaintiff  in  error  submitted  to  the  court 
written  propositions  of  law  to  the  effect 
that  the  indictment  does  not  charge  any 
offense  known  to  the  laws  of  Illinois  or  of 
the  United  States  of  America;  that  said 
act  is  void  as  a  whole,  because  it  is  in 
contravention  of  the  Constitutions  of  Illi- 
nois and  of  the  United  States;  and,  fur- 
ther, that  certain  specified  sections  of  the 
act  are  void,  as  being  in  contravention  of 
the  state  and  Federal  Constitutions,  to  wit, 
§§  2,  8,  and  10.  The  court  marked  as 
"Held"  the  proposition  stating  that  the 
indictment  did  not  charge  any  offense 
known  to  the  laws  of  the  United  States, 
but  marked  all  the  other  propositions  "Re- 
fused." The  court  thereupon  found  plain- 
tiff in  error  guilty,  and  fined  him  $50  and 
costs.  The  present  writ  of  error  is  sued 
out  for  the  purpose  of  reviewing  the  judg- 
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ment  thus  rendered,  which  was  entered  by 
the  criminal  court  of  Cook  county. 

The  act  of  April  11,  1890,  entitled  as 
above  set  forth,  is  as  follows,  to  wit: 

^'Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the 
general  assembly:  That  free  employment 
offices  are  hereby  created  as  follows:  One 
in  each  city  of  not  less  than  50,000  popula- 
tion, and  three  in  each  city  containing  a 
population  of  1,000,000  or  over,  for  the 
purpose  of  receiving  applications  of  per- 
sons seeking  employment,  and  applications 
of  persons  seeking  to  employ  labor.  Such 
offices  ^hall  be  designated  and  known  as 
Illinois  free  employment  offices. 

"Sec.  2.  Within  sixty  days  after  this  act 
shall  have  been  in  force  the  state  board  of 
commissioners  of  labor  shall  recommend, 
and  the  governor,  with  the  advice  and  con- 
sent of  the  senate,  shall  appoint,  a  super- 
intendent and  assistant  superintendent  and 
a  clerk  for  each  of  the  offices  created  by  § 
1  of  this  act  and  who  shall  devote  their  en- 
tire time  to  the  duties  of  their  respective 
offices.  The  assistant  superintendent  or  the 
clerk  shall  in  each  case  be  a  woman.  The 
tenure  of  such  appointment  shall  be  two 
years,  unless  sooner  removed  for  cause.  The 
salary  of  each  such  superintendent  shall 
be  $1,200.00  per  annum,  the  salary  of  such 
assistant  superintendent  shall  be  $000.00 
per  annum.  The  salary  of  such  clerks  shall 
be  $800.00  per  annum,  which  sums,  to- 
gether with  proper  amounts  for  defraying 
the  necessary  costs  of  equipping  and  main- 
taining the  respective  offices,  shall  be  paid 
out  of  any  funds  in  the  state  treasury  not 
otlierwise  appropriated. 

**Soc.  3.  The  superintendent  of  each  such 
free  employment  office  shall,  within  sixty 
days  after  appointment,  open  an  office  in 
such  locality  as  shall  have  been  agreed 
upon  between  such  superintendent  and  the 
secretary  of  the  Bureau  of  Labor  Statis- 
tics as  being  most  appropriate  for  the  pur- 
pose intended;  such  office  to  be  provided 
with  a  sufficient  number  of  rooms  or  apart- 
ments to  enable  him  to  provide,  and  he 
shall  so  provide,  a  separate  room  or  apart- 
ment for  the  use  of  women  registering  for 
situations  or  help.  Upon  the  outside  of 
each  such  office,  in  position  and  manner  to 
secure  the  fullest  public  attention,  shall 
be  placed  a  sign  which  shall  read  in  the 
English  language,  Illinois  free  employment 
office,  and  the  same  shall  appear,  either 
upon  the  outside  windows,  or  upon  signs 
in  such  other  languages  as  the  location  of 
each  such  office  shall  render  advisable.  The 
superintendent  of  each  such  free  employ- 
ment office  shall  receive  and  record  in 
books  kept  for  that  purpose  names  of  all 
persons  applying  for  employment  or  help, 
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designating  opposite  the  name  and  ad- 
dress of  eAch  applicant  the  character  of 
employment  or  help  desired.  Separate  reg- 
isters for  applicants  for  employment  shall 
be  kept,  showing  the  age,  sex,  nativity, 
trade,  or  occupation  of  each  applicant,  the 
cause  and  duration  of  (non)  employment, 
whether  married  or  single,  the  number  of 
dependent  children,  together  with  such 
other  facts  as  may  be  required  by  the 
Bureau  of  Labor  Statistics  to  be  used  by 
said  bureau:  Provided,  that  no  such  spe- 
cial registers  shall  be  open  to  public  in- 
spection at  any  time,  and  that  such  statis- 
tical and  sociological  data  as  the  bureau 
of  labor  may  require  shall  be  held  in  con- 
fidence by  said  bureau,  and  so  published 
as  not  to  reveal  the  identity  of  any  one: 
and  Provided,  further,  that  any  applicant 
who  shall  decline  to  furnish  answers  to 
the  questions  contained  in  special  registers 
shall  not  thereby  forfeit  any  rights  to  any 
employment  the  office  might  secure. 

''Sec.  4.  Each  such  superintendent  shall 
report  on  Thursday  of  each  week  to  the 
State  Bureau  of  Labor  Statistics  the  num- 
ber of  applications  for  positions  and  for 
help  received  during  the  preceding  week, 
also  those  unfilled  applications  remaining 
on  the  books  at  the  beginning  of  the  week. 
Such  lists  shall  not  contain  the  names  or 
addresses  of  any  applicants,  but  shall  show 
the  number  of  situations  desired  and  the 
number  of  persons  wanted  at  each  specified 
trade  or  occupation.  It  shall  also  show 
the  number  and  character  of  the  positions 
secured  during  the  preceding  week.  Upon 
receipt  of  these  lists,  and  not  later  than 
Saturday  of  each  week,  the  secretary  of 
the  Bureau  of  Labor  Statistics  shall  cause 
to  be  printed  a  sheet  showing  separately 
and  in  combination  the  lists  received  from 
all  such  free  employment  offices;  and  he 
shall  cause  a  sufficient  number  of  such 
sheets  to  be  printed  to  enable  him  to  mail, 
and  he  shall  so  mail,  on  Saturday  of  each 
week,  two  of  said  sheets  to  each  superin- 
tendent of  a  free  employment  office,  one  to 
be  filed  by  said  superintendent,  and  one  to 
be  conspicuously  posted  in  each  such  office. 
A  copy  of  such  sheet  shall  also  be  mailed 
on  each  Saturday  by  the  secretary  of  the 
State  Bureau  of  Labor  Statistics  to  each 
state  inspector  of  factories  and  each  state 
inspector  of  mines.  And  it  is  hereby  made 
the  duty  of  said  factory  inspectors  and 
coal-mine  inspectors  to  do  all  they  reason- 
ably can  to  assist  in  securing  situations 
for  such  applicants  for  work,  and  describe 
the  character  of  work  and  cause  of  scar- 
city of  workmen,  and  to  secure  for  the  free 
employment  offices  the  co-operation  of  the 
employers  of  labor  in  factories  and  mines. 
It  shall  be  the  duty  of  such  factory  inspect- 
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ors  and  coRl-mine  inspectors  to  immedi- 
ately notify  the  superintendent  of  free- 
employment  offices  of  any  and  all  yacan- 
cies  or  opportimities  for  employment  that 
shall  come  to  their  notice. 

"Sec.  5.  It  shall  be  the  duty  of  each 
such  superintendent  of  a  free  employment 
office  to  immediately  put  himself  in  com- 
munication with  the  principal  manufac- 
turers, merchants,  and  other  employers  of 
labor,  and  to  use  all  diligenoe  in  securing 
the  co-operation  of  the  said  employers  of 
labor,  with  the  purposes  and  objects  of 
8aid  employment  offices.  To  this  end  it 
shall  be  competent  for  such  superintend- 
ents to  advertise  in  the  columns  of  daily 
newspapers  for  such  situations  as  he  has 
applicants  to  fill,  and  he  may  advertise  in 
a  general  way  for  the  co-operation  of  large 
contractors  and  employers  in  such  trade 
journals  or  special  publications  as  reach 
such  employers,  whether  such  trade  or  spe- 
cial journals  are  published  within  the  state 
of  Illinois  or  not :  Provided,  that  not  more 
than  $400.00,  or  as  much  thereof  as  shall 
be  necessary,  shall  be  expended  by  the  su- 
perintendent of  any  one  such  office  for  ad- 
rertising  any  one  year. 

"Sec.  6.  It  shall  be  the  duty  of  each  such 
superintendent  to  make  report  to  the  State 
Bureau  of  Labor  Statistics  annually,  not 
later  than  December  1st  of  each  year,  con- 
cerning the  work  of  his  office  for  the  year 
ending  October  Ist  of  same  year,  together 
^th  a  statement  of  the  expenses  of  the 
same,  including  the  charges  of  an  inter- 
preter when  necessary,  and  such  report  shall 
be  published  by  the  said  Bureau  of  Liabor 
Statistics  annually  with  its  coal  report. 
Each  such  superintendent  shall  also  perform 
Auch  other  duties  in  the  collection  of  sta- 
tistics of  labor  as  the  secretary  of  the  Bu- 
reau of  Labor  Statistics  may  require. 

"8w.  7.  No  fee  or  compensation  shall  be 
charged  or  received,  directly  or  indirectly, 
from  persons  applying  for  employment  or 
help  through  said  free  employment  offices; 
and  any  superintendent,  assistant  superin- 
tendent, or  clerk,  who  shall  accept,  directly 
or  indirectly,  any  fee  or  compensation  from 
any  applicant,  or  from  his  or  her  repre- 
sentative, shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be 
fined  not  less  than  $25.00  nor  more  than 
S^50.00  and  imprisonment  in  the  county  jail 
not  more  than  thirty  days. 

"Sec.  8.  In  no  case  shall  the  superin- 
tendent of  any  free  employment  office  cre- 
ated by  this  act  furnish,  or  cause  to  be  fur- 
nished, workmen  or  other  employees  to 
any  applicant  for  help  whose  employees  are 
at  that  time  on  strike,  or  locked  out;  nor 
shall  any  list  of  names  and  addresses  of 
applicants  for  employment  be  shown  to 
63L.R.  A. 


any  employer  whose  employees  are  on 
strike  or  locked  out;  nor  shall  such  list 
be  exposed  where  it  can  be  copied  or  used 
by  an  employer  whose  employees  are  on 
strike  or  locked  out. 

**Sec.  9.  iTie  term  'applicant  for  employ- 
ment' as  used  in  this  act  shall  be  construed 
to  mean  any  person  seeking  work  of  any 
lawful  character,  and  'applicant  for  help' 
shall  mean  any  person  or  persons  seeking 
help  in  any  legitimate  enterprise ;  and  noth- 
ing in  this  act  shall  be  construed  to  limit 
the  meaning  of  the  term  *work*  to  manual 
occupation,  but  it  shall  include  profession- 
al service,  and  any  and  all  other  legitimate 
services. 

"Sec.  10.  No  person,  firm,  or  corpora- 
tion in  the  cities  designated  in  §  1  of  this 
act  shall  open,  operate,  or  maintain  a  pri- 
vate employment  agency  for  hire,  or 
where  a  fee  is  charged  to  either  applicants 
for  employment  or  for  help,  without  first 
having  obtained  a  license  from  the  secre- 
tary of  state,  which  license  shall  be  $200.00 
per  annum,  and  who  shall  be  required  to 
give  a  bond  to  the  people  of  the  state  of 
Illinois,  in  the  penal  sum  of  $1,000.00,  for 
the  faithful  performance  of  the  duties  of 
private  employment  agent;  and  no  such 
private  agent  shall  print,  publish,  or 
paint  on  any  sign,  window,  or  news- 
paper publication,  a  name  similar  to  that 
of  the  Illinois  free  emplojrment  offices.  And 
any  person,  firm,  or  corporation  violating 
the  provisions  of  this  act,  or  any  part 
thereof,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be 
fined  not  less  than  $50.00  nor  more  than 
$100.00. 

**Sec.  11.  Whenever,  in  the  opinion  of  the 
board  of  conmiissioners  of  labor,  the  su- 
perintendent of  any  free  employment  office 
is  not  duly  diligent  or  energetic  in  the  per- 
formance of  his  duties,  they  may  summon 
such  superintendent  to  appear  before  them 
and  show  cause  why  he  should  not  be  rec- 
ommended to  the  governor  for  removal,  and 
unless  such  cause  is  clearly  shown  the  said 
board  may  so  recommend.  In  the  consid- 
eration of  such  case  an  unexplained  low 
percentage  of  positions  secured  to  appli- 
cants for  situations  and  help  registered, 
lack  of  intelligent  interest  and  applica- 
tion to  the  work,  or  a  general  inaptitude 
or  inefficiency,  shall  be  considered  by  said 
board  a  sufiicient  ground  upon  which  to 
recommend  a  removal.  And  if,  in  the  opin- 
ion of  the  governor,  such  lack  of  efficiency 
cannot  be  remedied  by  reproval  and  disci- 
pline, he  shall  remove  as  recommended  by 
said  board:  Provided,  that  the  governor 
may  at  any   time  remove  any  superinten- 
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dent,  assistant  superintendent,  or  clerk  for 
cause. 

"Sec.  12.  All  such  printing,  blanks, 
blank  books,  stationery,  and  postage  as 
may  be  necessary  for  the  proper  conduct  of 
the  business  of  the  offices  herein  created 
shall  be  furnished  by  the  secretary  of  state 
upon  requisition  for  the  same  made  by  the 
secretary  of  the  Bureau  of  Labor  Statis- 
tics." 

Laws  1890,  pp.  268-271. 

Messrs.  Robert  N.  Holt  and  H.  T. 
Wilcozon,  for  plaintiff  in  error: 

By  the  provisions  of  the  act  those  con- 
ducting private  employment  ag^icies  are  de- 
prived of  their  property  without  due  pro- 
cess of  law  in  violation  of  the  5th  Amend- 
ment and  of  the  14th  Amendment  to  the 
Federal  Constitution,  and  of  §  2  of  article 
2  of  the  state  Constitution. 

Rippe  V.  Becker,  56  Minn.  100,  22  L.  R. 
A.  867,  57  N.  W.  331;  Darcy  v.  Allein,  11 
Coke,  845/  Cooley,  Const.  Lim.  4th  ed.  p. 
346;  State  ew  rel.  Oeorge  v.  Aiken,  42  S. 
C.  222,  26  L.  R.  A.  345,  20  S.  E.  221. 

The  business  of  conducting  such  agencies 
is  one  of  the  ordinary  avocations  in  life  in 
which  every  citizen  who  so  desires  has  an 
inherent  and  inalienable  right  to  engage, 
under  the  spirit  of  our  constitutions  and 
our  laws  and  form  of  government. 

Allgeyer  v.  Louisiana^  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

That  portion  of  §  2  of  the  act  which, 
after  fixing  the  amount  of  the  salaries  to  be 
paid  the  superintendents,  assistant  super- 
intendents, and  clerks,  provides  for  their 
payment,  is  void  because  in  contravention 
of  §  16  of  article  4  of  the  Constitution. 

Ritchie  v.  People,  155  111.  98,  29  L.  R.  A, 
79,  40  N.  E.  454. 

Messrs.  H.  J.  Hamlin,  Attorney  Gen- 
eral, Charles  8.  Deneen,  and  FraAk  W. 
Blair,  for  defendant  in  error: 

Rights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such 
reasonable  limitation  in  their  enjoyment 
as  shall  prevent  them  from  being  injuri- 
ous, and  to  such  reasonable  restraints  and 
regulations  established  by  law  as  the  leg- 
islature, under  the  governing  and  control- 
ling power  vested  in  them  by  the  Constitu- 
tion,  may   think  necessary   and   expedient. 

Cooley,  Const.  Lim.  6th  ed.  705. 

A  license  fee  is  properly  exacted  for 
carrying  on  a  private  agency. 

Hawthorn  v.  People,  109  111.  308,  50 
Am.  Rep.  610;  Meyers  v.  Baker,  120  111. 
667,  60  Am.  Rep.  580,  12  N.  E.  79;  Ward 
V.  Farwell,  97  111.  593;  Braun  v.  Chicago, 
110  111.  186;  Com.  v.  Bearse,  132  Mass. 
542,  42  Am.  Rep.  450;  Bostiok  v.  State,  47 
Ark.  129,  14  S.  W.  476;  Taylor  ▼.  Pine 
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Bluff,  34  Ark.  603;  RusseUville  V.  White, 
41  Ark.  485;  Ft.  Smith  v.  Ayers,  43  Ark. 
82;  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77. 

The  statute  is  one  of  police  regulation. 

State  ex  rel.  George  v.  Aiken,  42  S.  C. 
222,  26  L.  R.  A.  346,  20  S.  £.  221;  Price 
V.  People,  193  111.  114,  56  L.  R.  A.  688,  61 
N.  £.  844. 

It  certainly  cannot  be  said  that  the  act 
grants  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privi- 
lege, immunity,  or  franchise;  and  the  act 
is  not  a  special  one. 

State  eat  rel.  Webster  T.  Baltimore  Coun- 
ty, 29  Md.  520;  Unity  v.  Burrage,  103  U. 
S.  447,  26  L.  ed.  405;  State  v.  Berlin,  21 
S.  C.  292,  53  Am.  Rep.  677;  Mis80uH  v. 
Letois,  101  U.  S.  22,  suh  nom.  Boumian  v. 
Lewis,  26  L.  ed.  989;  Davis  v.  State,  68 
Ala.  68,  44  Am.  Rep.  128;  Hou}ell  v.  State, 
71  Ga.  224,  51  Am.  Rep.  259;  Marmet  v. 
State,  46  Ohio  St.  63,  12  N.  E.  463;  State 
V.  ifoore,  104  N.  C.  714,  10  S.  E.  143; 
Iowa  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
112;  Com.  v.  Hamilton  Mfg.  Co.  120  Mass. 
383. 

Masmder,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  question  involved  in  this  case,  aris- 
ing out  of  the  refusal  of  the  trial  court  to 
hold  certain  propositions  of  law  submitted 
by  the  plaintiff  in  error,  is  the  constitu- 
tionality of  the  "Act  to  Create  Free  Em- 
ployment Offices  in  Cities  of  Certain  Desig- 
nated Populations,"  etc.,  as  set  forth  in 
the  statement  preceding  this  opinion. 

Section  8  of  the  act  in  question  contains 
the  following  extraordinary  provision:  **In 
no  case  shall  the  superintendent  of  any 
free  employment  office  created  by  this  act 
furnish,  or  cause  to  be  furnished,  workmen 
or  other  employees  to  any  applicant  for 
help  whose  employees  are  at  that  time  on 
strike,  or  locked  out;  nor  shall  any  list  of 
names  and  addresses  of  applicants  for  em- 
ployment be  shown  to  any  employer  whose 
employees  are  on  strike  or  locked  out;  nor 
shall  such  list  be  exposed  where  it  can  be 
copied  or  used  by  an  employer  whose  em- 
ployees are  on  strike  or  locked  out."^ 
The  act  purports  upon  its  face  to  be  a 
means  of  assisting  persona  seeking  em- 
ployment to  obtain  the  same,  and  also  of 
assisting  employers,  who  peed  labor  or  help 
to  obtain  the  same.  And  yet  §  8  declares 
that  any  employer  whose  employees  are  on 
a  strike  or  have  been  locked  out  shall  not, 
when  applying  for  help,  be  furnished  any 
workmen  or  other  employees.  And  not 
only  so,  but  such  employers  whose  work- 
men may  be  on  a  strike  or  locked  out  shall 
not  be  allowed  to  see  any  list  of  names  or 
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addresses  of  applicants  for  employment. 
And  not  only  so,  but  no  such  list  of  appli- 
cants for  employment  shall  be  placed  where 
it  can  be  copied  or  used  by  an  employer 
whose  employees  are  on  a  strike  or  locked 
out.  Clearly,  the  exception  contained  in  S 
8  makes  the  act  void  as  a  whole,  because 
that  section  enters  into  and  pervades  the 
whole  act,  and  cannot  be  separated  from 
it  without  defeating  the  intention  of  the 
legislature  in  passing  the  act. 

An  examination  of  the  different  prori- 
sions  of  the  act  shows  that  it  professes  to 
be  for  the  benefit  of  employers  as  well  as  of 
employees.  Section  I  provides  that  free 
employment  offices  are  thereby  created,  one 
in  each  city  of  not  less  than  50,000  popu- 
lation, and  three  in  each  city  containing 
a  population  of  1,000,000  or  over,  "for 
the  purpose  of  receiving  applications  of 
persons  seeking  employment,  and  applica- 
tions of  persons  seeking  to  employ  labor." 
If  one  of  the  purposes  of  creating  free  em- 
plo3rment  offices  is  to  receive  applications 
of  persons  seeking  to  employ  labor,  what 
justice  can  there  be  in  refusing  to  entertain 
the  applications  for  labor  of  employers 
whose  employees  may  be  on  a  strike  or 
may  be  locked  out,  irrespective  of  the  ques- 
tion whether  or  not  there  is  any  good  rea- 
son or  justifiable  cause  for  the  existence 
of  such  strike  or  lockout?  By  the  broad 
terms  of  S  8,  the  employer  therein  men- 
tioned is  deprived  of  the  right  to  have  any 
workmen  furnished  to  him,  or  to  have  any 
list  of  applicants  for  employment  shown 
to  him,  or  to  have  any  such  list  exposed 
where  he  can  possibly  make  use  of  it,  even 
though  his  employees  may  have  gone  out 
upon  a  strike  for  no  good  cause  whatever. 
A  "lockout"  has  been  defined  to  be  tlie  clos- 
ing of  a  factory  or  workshop  by  an  em- 
ployer, usually  in  order  to  bring  the  work- 
men to  satisfactory  terms  by  a  suspension 
of  wages.  Even  though  an  employer  may 
have  had  just  cause  and  good  reason  for 
dosing  his  factory  or  workshop,  yet  even 
in  such  case  he  is  subjected  to  the  depriva- 
tion enforced  by  §  8. 

In  S  3  of  the  act,  "the  superintendent  of 
each  such  free  employment  office  shall  re- 
ceive and  record  in  books  kept  for  that 
purpose  names  of  all  persons  applying  for 
employment  or  help,  designating  opposite 
the  name  and  address  of  each  applicant  the 
character  of  employment  or  help  desired." 
The  superintendent  here  referred  to  is  to  be 
appointed  by  the  governor,  not  of  his  own 
motion,  or  in  pursuance  of  his  own  selec- 
tion, but  upon  the  recommendation  of  the 
state  board  of  commissioners  of  labor, 
which  consists  of  five  members,  three  of 
them  ''manual  laborers,"  and  the  remaining 
members  "manufacturers  or  employers  of' 
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labgr  in  some  productive  industry."  2  Starr 
&  C.  Anno.  Stat.  2d  ed.  p.  1807,  chap.  48, 
H   28.     The  superintendent  is  not  only  re- 
quired to  receive  and  record  the  names  of 
applicants  seeking  employment,  but  also  of 
applicants  seeking  help  or  seeking  to  employ 
labor.     By  the  terms  of  S    4  the    superin- 
tendent is  required  to  report  to  the  State 
Bureau    of    Labor    Statistics    "the   number 
of  applications  for  positions  and  for  help  re- 
ceived."   Here,  again,  the    applications    of 
employers  for  help  are  treated  as  being  en- 
titled to  as  much  consideration  as  the  appli- 
cations of  employees  for  positions  or  places 
of  employment.     The  lists  referred  to  in  S 
4  are  required  to  show  "the  number  of  situ- 
ations desired  and  the  number  of  persons 
wanted  at  each  specified  trade  or  occupa- 
tion."    Full  information  is  thus  obtained, 
and  required  to  be  obtained,  by  these  super- 
intendents,  or  the   persons  wanting  work- 
men, as  well  as  of  the  persons  wanting  em- 
ployment.   Presumably,  the  needs    of    the 
employers  in  this  regard  cannot  be  known 
to  the  superintendent  without  the  action  of 
the  employers  themselves  in  giving  informa- 
tion of  their  needs.     By  §  4>  also,  factory 
inspectors  and  coal-mine  inspectors  are  re- 
quired to  do  all  they  reasonably  can  to  as- 
sist in  securing  situations  for  applicants  for 
work,  and  it  is  also  made  their  duty  to  de- 
scribe the  character  of  work  "and  cause  of 
the  scarcity  of  workmen,  and  to  secure  for 
the  free  employment  offices  the  co-operation 
of  the  employers  of  labor  in  factories  and 
mines."     It  is  also  made  the  duty  of  such 
factory  inspectors  and  coal-mine  inspectors, 
by  §  4,  "to  immediately  notify  the  superin- 
tendent of  free  employment  offices  of  any 
and  all  vacancies  or  opportunities  for  em- 
ployment that  shall  come  to  their  notice." 
It  thus  appears  that  the  co-operation  of  the 
employers  of  labor  in  factories  and  mines  is 
to  be  sought.     Inspectors  of  factories    and 
mines  are  required  to  state  the  "cause  of 
tHe  scarcity  of  workmen,"  and  to  give  no- 
tice  "of  any  and   all  vacancies  or  oppor- 
tunities for  employment  that  shall  come  to 
their  notice."     If  the  scarcity  of  workmen 
shall  be  caused  by  strikes  or  lockouts,  or  if 
vacancies  exist  in  factories  or  coal  mines  by 
reason  of  strikes  and  lockouts,  the  inspect- 
ors are  required  to  give  information  in  re- 
gard to  the  same  to  these   superintendents. 
Although   the   free  employment  offices  and 
their  superintendents  are  located    only    in 
cities  containing  not  less  than  60,000  popu- 
lation and  in  those  containing  a  population 
of  1,000,000  or  over,  yet  the  inspectors  are 
required  to  report  to  them  as  to  the  condi- 
tion of  labor  in  factories  and  mines  any- 
where and  everywhere  in  the  state. 

By  §  5  the  superintendent  is  required  "to 
immediately  put  himself  in  conununicatiou 
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with  the  principal  manufacturers,  pier 
chants,  and  other  employers  of  labor,  and 
to  use  all  diligence  in  securing  the  co-op- 
eration of  the  said  employers  of  labor,  with 
the  purposes  and  objects  of  said  employ 
ment  offices."  Manufacturers  and  mer 
chants  and  other  employers  of  labor  are 
thus  to  be  communicated  with,  and  all  dili 
gence  is  to  be  used  to  secure  their  co-opera 
tion  in  carrying  out  the  purposes  and  ob- 
jects of  these  free  employment  agencies,  and 
yet  such  employers  are  to  be  deprived  of 
all  the  benefit  to  be  derived  therefrom,  if 
those  employed  by  them  happen  to  be  on  a 
strike  or  to  be  locked  out,  whether  with  or 
without  justifiable  cause.  By  the  terms  of 
S  9,  ''applicant  for  employment"  means 
"any  person  seeking  work  of  any  lawful 
character,"  and  "applicant  for  help,"  means 
"any  person  or  persons  seeking  help  in  any 
legitimate  enterprise." 

Thus,  all  the  way  through  the  act,  the 
employer  seeking  men  to  work  for  him,  and 
the  employee  seeking  work  to  do,  are  placed 
upon  the  same  footing,  and  are  equally  en- 
titled to  the  benefits  of  the  act  in  question. 
Employers,  however,  are  arbitrarily  divided 
into  two  classes,—- one  class  where  a  strike 
or  lockout  may  exist,  and  another  class 
where  no  strike  or  lockout  exists.  There 
is  no  rational  basis  in  law  or  justice  for  this 
distinction,  where  the  language  is  so  broad 
as  to  include  as  well  those  who  have  caused 
the  strike  or  lockout  for  good  reasons  as 
those  who  have  caused  such  strike  or  lock- 
out without  any  good  reason.  The  prohibi- 
tion contained  in  §  8  not  only  affects  the 
class  of  employers  there  named,  but  it  also 
affects  the  persons  seeking  employment  with 
whom  such  employers  might  otherwise  come 
in  contact;  that  is  to  say,  not  only  the  em- 
ployers whose  men  are  on  a  strike  or  are 
locked  out  are  affected  by  the  prohibition, 
but  laborers  or  employees  who  might  desire 
to  fill  the  places  of  the  employees  who  are 
on  a  strike  or  are  locked  out  are  also  af- 
fected by  it.  The  applicants  for  employ- 
ment are  deprived  of  the  privilege  of  work- 
ing for  the  class  of  employers  named  in  f 
8.  That  section,  therefore,  strikes  at  the 
interests  of  applicants  for  work,  and  of  em- 
ployers seeking  work  or  labor. 

An  employer  whose  workmen  have  left 
him  and  gone  upon  a  strike,  particularly 
when  they  have  done  so  without  any  justi- 
fiable cause,  is  entitled  to  contract  with 
other  laborers  or  workmen  to  fill  the  places 
of  those  who  have  left  him.  Any  workman 
seeking  work  has  a  right  to  make  a  contract 
with  such  an  employer  to  worK  for  him  in 
the  place  of  any  one  of  the  men  who  have 
left  him  to  go  out  upon  a  strike.  There- 
fore, the  prohibition  contained  in  §  8  strikes 
at  the  right  of  contract,  both  on  the  part  of 
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the  laborer  and  of  the  employer.  It  is  now 
well  settled  that  the  privilege  of  contract- 
ing is  both  a  liberty  and  a  property  right. 
Liberty  includes  the  right  to  make  and  en- 
force contracts,  because  the  right  to  make 
and  enforce  contracts  is  included  in  the 
right  to  acquire  property.  Labor  is  prop- 
erty. To  deprive  the  laborer  and  the  em- 
ployer of  this  right  to  contract  with  one 
another  is  to  violate  §  2  of  article  2  of  the 
Constitution  of  Illinois,  which  provides  that 
"no  person  shall  be  deprived  of  life,  liberty, 
or  property  without. due  process  of  law." 
It  is  equally  a  violation  of  the  5th  and  14th 
Amendments  of  the  Constitution  of  the 
United  States,  which  provide  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  and  that  no 
state  shall  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of 
law,  "nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws. 
Ritchie  v.  People,  156  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Adams  v.  Brenan,  177  111. 
194,  42  L.  R.  A.  718,  62  N.  E.  314;  QiUespie 
V.  People,  188  111.  176,  62  L.  R.  A.  283,  68 
N.  E.  1007;  Fi8ke  v.  People,  188  III.  206, 
62  L.  R.  A.  291,  68  N.  E.  986.  The  provi- 
sion embodied  in  S  8  "is  a  discrimination 
between  different  classy  of  citizens  founded 
on  no  justifiable  groimd,  and  an  attempt  to 
exercise  legislative  power  in  behalf  of  cer- 
tain classes  and  against  other  classes, 
whether  laborers  seeking  woric  or  employers. 
It  falls  under  the  c<mdeinnation  of  the  Con- 
stitution." 

Section  8  draws  an  unwarrantable  dis- 
tinction between  workmen  who  apply  for 
situations  to  employers  where  there  is  no 
strike  or  lockout  and  workmen  who  do  not 
so  apply,  and  it  also  draws  an  unwarrant- 
able distinction  between  employers  who 
may  have  the  misfortune  to  be  the  victims  of 
a  strike  or  lockout  and  employers  who  do 
not  have  such  misfortune;  that  is  to  say,  S 
8  does  not  relate  to  persons  and  thihgs  as  a 
class,  or  to  all  employers,  but  only  to  those 
who  have  not  been  the  victims  of  strikes  or 
lockouts.  "Where  a  statute  does  this, — 
where  it  does  not  relate  to  persons  or  things 
as  a  class,  but  to  particular  persons  or 
things  of  a  class, — ^it  is  a  special,  as  distin- 
guished from  a  general,  law."  Oillespie  v. 
People,  188  111.  176,  62  L.  R.  A.  283,  68  N. 
E.  1007.  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  6th  ed.  pp.  481, 
483,  says:  "A  statute  would  not  be  con- 
stitutional .  .  .  which  should  select 
particular  individuals  from  a  class  or  lo- 
cality, and  subject  them  to  peculiar  rules 
or  impose  upon  them  special  obligations  or 
burdens,  from  which  others  in  the  same  lo- 
cality or  class  are  exempt.  .  .  .  Every- 
one has  a  right  to  demand  that  he  be  gov- 
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erned  by  general  rules,  and  a  special  stat- 
ute which,  without  his  consent,  singles  his 
case  out  as  one  to  be  r^ulated  by  a  differ- 
ent law  from  that  which  is  applied  in  all 
similar  cases  would  not  be  legitimate  legis- 
lation, but  would  be  such  an  arbitrary  man- 
date as  is  not  within  the  province  of  free 
gOYemments."  OUlespie  v.  People,  188  111. 
.  176,  52  L.  R.  A.  283,  58  N.  E.  1007.  The 
conclusion  is  inevitable  that  this  S  8  is  a 
provision  "in  aid  of  strikes  and  strikers, 
whether  right  or  wrong,  and  r^^ardless  of 
the  justice  of  the  propriety  of  the  strike  or 
lockout." 

By  the  terms  of  this  law,  the  statute  cre- 
ates free  emplojrment  agencies,  and  provides 
for  the  payment  of  those  who  operate  them 
oat  of  the  money  of  the  people  of  the  state; 
and  yet  it  singles  out  a  particular  class  of 
citizens,  and,  without  cause,  deprives  them 
of  the  benefits  of  the  provisions  of  the  act, 
while  it  grants  such  benefits  to  another 
ehu?  of  persons,  who  have  no  greater  right 
to  the  same  than  the  persons  subjected  to 
the  deprivation. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States  provides  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  In  inter- 
preting this  provision  of  the  Federal  Con- 
stitution, the  Federal  and  state  courts  hold 
an  act  like  the  one  here  under  consideration, 
which  is  unduly  discriminating  and  partial 
in  its  character,  to  be  unconstitutional.  In 
other  words,  legislation  of  this  kind  is  con- 
demned by  the  courts.  The  legislature  has 
no  power  to  deny  to  the  employer  whose 
men  are  out  upon  a  strike  or  are  locked  out 
the  right  to  obtain  workmen  ffom  these  free 
employment  agencies,  and  at  the  same  time 
to  grant  such  right  to  other  employers  not 
similarly  situated.  M4llett  v.  People,  117 
111.  294,  57  Am.  Rep.  869,  7  N.  E.  631, 
Ritchie  V.  People,  165  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Ruhatrat  v.  People,  185 
m.  133,  49  L.  R.  A.  181,  57  N.  E.  41. 

We  are  unable  to  see  why  the  doctrine  re- 
cently announced  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  541,  46  L. 
ed.  682,  22  Sup.  Ct.  Rep.  431,  is  not  pre- 
cisely applicable  to  the  facts  in  the  case  at 
bar.  In  the  latter  ease,  the  Supreme  Court 
of  the  United  States  declared  what  is  known 
as  the  "anti-trust  act  of  1893  of  the  state  of 
Illinois"  (Laws  1893,  p.  182)  to  be  uncon- 
stitutional and  void,  as  being  in  conflict 
with  the-  provisions  of  the  14th  Amendment 
above  quoted,  upon  the  ground  that  it  im- 
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properly  discriminated  in  favor  of  agricul- 
tural products  or  live  stock  in  the  hands  of 
the  producer  or  raiser.  People  ex  rel.  Akin 
V.  Butler  Street  Foundry  d  Iron  Co,  201 
111.  236,  66  N.  E.  349.  The  Illinois  act  of 
1893  provided  substantially  that  where  two 
or  more  persons,  firms,  corporations,  or  as- 
sociations of  persons  combined  their  capital, 
skill,  or  acts  in  respect  of  their  property, 
merchandise,  or  commodities  held  for  sale 
or  exchange,  they  should  be  subjected  to  a 
certain  penalty  as  being  guilty  of  forming 
a  trust;  but  the  9th  section  of  the  act  con- 
tained this  exception,  to  wit:  "The  provi- 
sions of  this  act  shall  not  apply  to  agricul- 
tural products  or  live  stock  while  in  the 
hands  of  the  producer  or  raiser."  In  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S.  541, 
46  L.  ed.  682,  22  Sup.  Ct.  Rep.  431,  the  Su- 
preme Court  of  the  United  States  said: 
"We  have  seen  that  under  that  statute  all 
except  producers  of  agricultural  commod- 
ities and  raisers  of  live  stock  who  combine 
their  capital,  skill,  or  acts  for  any  of  the 
purposes  named  in  the  act,  may  be  punished 
as  criminals,  while  agriculturalists  and  live- 
stock raisers,  in  respect  of  their  products 
or  live  stock  in  hand,  are  exempted  from 
the  operation  of  the  statute,  and  may  com- 
bine and  do  that  which,  if  done  by  others, 
would  be  a  crime  against  the  state.  The 
statute  so  provides,  notwithstanding  per- 
sons engaged  in  trade  or  in  the  sale  of 
merchandise  and  commodities  within  the 
limits  of  a  state,  and  agriculturalists  and 
raisers  of  live  stock,  are  all  in  the  same  gen- 
eral class;  that  is,  they  are  all  alike  en- 
gaged in  domestic  trade,  which  is,  of  right, 
open  to  all,  subject  to  such  regulations,  ap- 
plicable alike  to  all  in  like  conditions,  as  the 
state  may  l^;ally  prescribe."  It  was  held 
in  that  case  that  such  discrimination 
against  those  engaged  in  business  other 
than  the  sale  of  agricultural  products  and 
live  stock  in  the  hands  of  producers  was  for- 
bidden by  the  clause  of  the  14th  Amend- 
ment, which  declares  that  no  state  "shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  It  was  also 
there  held  that  the  14th  Amendment,  in 
making  the  declarations  above  quoted,  "in- 
tended, not  only  that  there  should  be  no 
arbitrary  deprivation  of  life  or  liberty,  or 
arbitrary  spoliation  of  property,  but  that 
equal  protection  and  security  should  be 
given  to  all  under  like  circumstances  in  the 
enjoyment  of  their  personal  anU civil  rights; 
that  all  persons  should  be  equally  entitled 
to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the 
protection  of  their  persons  and   property. 
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the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts ;  that  no  im- 
pediment should  be  interposed  to  the  pursuits 
of  anyone  except  as  applied  to  the  same  pur- 
suits by  others  under  like  circumstances; 
that  no  greater  burdens  should  be  laid  upon 
one  than  are  laid  upon  others  in  the  same 
calling  and  condition,"  etc.  These  princi- 
ples are  precisely  applicable  to  the  present 
case,  where  a  greater  burden  is  imposed  by 
§  8  upon  employers  who  are  subjected  to 
strikes  and  lockouts  than  upon  other  em- 
ployers in  the  same  calling  and  condition, 
who  are  not  subjected  to  such  strikes  and 
lockouts,  irrespective  of  the  justice  or  pro- 
priety of  the  strike  or  lockout. 

It  is  claimed,  however,  by  the  attorney 
general,  that  8  8  can  be  eliminated  from  the 
employment  act  without  invalidating  the 
rest  of  the  act.  Undoubtedly,  "if  different 
sections  of  a  statute  are  independent  of  each 
other,  that  which  is  unconstitutional  may 
be  disregarded,  and  valid  sections  may 
stand  and  be  enforced.  But  if  an  obnoxious 
section  is  of  such  import  that  the  other  sec- 
tions, without  it,  would  cause  results  not 
contemplated  or  desired  by  the  legislature, 
then  the  entire  statute  must  be  held  inop- 
erative." ConnoUy  v.  Union  Bewer  Pipe 
Co,  184  U.  S.  541,  46  L.  ed.  682,  22  Sup. 
Ct.  Rep.  431.  In  the  Connolly  Case  it  was 
held  by  the  Supreme*  Court  of  the  United 
States  that  the  exception  contained  in  §  0 
of  the  Illinois  act  of  1803  (Laws  1893,  p. 
184)  made  the  whole  act  invalid.  Upon 
this  subject  the  Supreme  Court  of  the 
United  States  there  says:  "The  1st  section 
of  the  act  here  in  question  embraces  by  its 
terms  all  persons,  firms,  corporations,  or  as- 
sociations of  persons  who  combine  their 
capital,  skill,  or  acts  for  any  of  the  pur- 
poses specified,  while  the  0th  section  de- 
clares that  the  statute  shall  not  apply  to 
agriculturalists  or  live-stock  dealers  in  re- 
spect of  their  products  or  stock  in  hand. 
If  the  latter  section  be  eliminated  as  un- 
constitutional, then  the  act,  if  it  stands, 
will  apply  to  agriculturalists  and  live-stock 
dealers.  Those  classes  would  in  that  way 
be  reached  and  fined,  when  evidently  the 
legislature  intended  that  they  should  not 
be  regarded  as  ofl'ending  against  the  law, 
even  if  they  did  combine  their  capital,  skill, 
or  acts  in  respect  of  their  products  or  stock 
in  hand.  Looking,  then,  at  all  the  sections 
together,  we  must  hold  that  the  legislature 
would  not  have  entered  upon  or  'continued 
the  policy  indicated  by  the  statute  unless 
agriculturalists  and  live-stock  dealers  were 
excluded  from  its  operation,  and  thereby 
protected  from  prosecution.  The  result  is 
that  the  statute  must  be  regarded  as  an 
entirety,  and  in  that  view  it  must  be  ad- 
judged to  be  unconstitutional!  as  denying 
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the  equal  protection  of  the  laws  to  those 
within  its  jurisdiction  who  are  not  em- 
braced by  the  9th  section.*' 

In  the  case  at  bar,  if  §  8  be  eliminated 
from  the  employment  act,  the  other  sec- 
tions, without  it,  would  cause  results  not 
contemplated  or  desired  by  the  legislature. 
This  is  so  because,  without  the  obnoxious 
clause  or  section,  all  employers,  including 
those  whose  workmen  are  out  upon  a  strike 
or  are  locked  out,  as  well  as  all  others, 
would  be  entitled  to  the  benefits  of  the 
act.  But  clearly  it  was  the  intention  of  the 
legislature,  by  inserting  5  8  in  the  act,  to 
deprive  the  class  of  employers  therein 
named  of  the  benefits  of  the  act.  Conse- 
quently, the  elimination  of  that  section 
would  not  be  in  accordance  with  the  mani- 
fest intention  of  the  legislature.  An  elim- 
ination of  §  8  would  make  the  act  apply  to 
all  classes  of  employers,  and  thereby  cause 
a  result  evidently  not  contemplated  or  de- 
sired by  the  legislature.  If  all  the  sections 
of  the  act  be  construed  together,  it  is  evi- 
dent that  the  legislature  would  not  have 
created  the  free  emplo3rment  agencies  in 
question,  unless  the  class  of  employers  men- 
tioned in  §  8  were  excluded  from  the  opera- 
tion of  the  act.  It  follows  that  the  employ- 
ment act  of  April  11,  1899,  must  be  re- 
garded as  unconstitutional  as  an  entirety. 

Section  10  of  the  act,  under  which  the 
present  prosecution  was  instituted,  depends 
upon  all  the  other  provisions  of  the  act,  and 
is  so  connected  with  them  that  it  cannot 
stand  by  itself.  Section  1  of  the  act  pro- 
vides for  the  creation  of  free  emplo3rment 
agencies,  and  S  7  of  the  act  provides  that 
no  fee  or  compensation  shall  be  charged 
or  received  directly  or  indirectly  from  per- 
sons applying  for  employment  or  help  from 
the  free  employment  offices.  Section  10,  fol- 
lowing immediately  upon  the  provisions  in 
reference  to  free  employment  agencies  where 
no  fee  is  charged,  provides  that  no  person, 
etc.,  shall  maintain  a  private-employment 
agency  for  hire,  or  where  a  fee  is  charged, 
without  first  having  obtained  a  license,  etc., 
which  license  is  fixed  at  the  sum  of  $200 
per  annum.  Whatever  else  may  have  been 
the  purpose  of  §  10,  whether  designed  for 
revenue  or  for  regulation,  or  as  an  exercise 
of  the  police  power,  or  otherwise,  its  evi- 
dent design  was  to  discourage  the  existence 
of  private  employment  agencies  by  compel- 
ling them  to  pay  a  heavy  license  fee,  and  to 
throw  business  into  the  hands  of  free  em- 
plo3rment  agencies  where  no  fee  is  charged. 
The  purpose,  also,  of  §  10  was  to  prevent 
imitation  of  the  name  of  the  free  employ- 
ment agencies  in  the  mode  therein  indi- 
cated. It  follows  that  the  whole  act,  in- 
cluding §  10,  relates  to  but  one  subject, — 
the  creation  and  operation  of  free  employ- 
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ment  agencies;  and,  when  the  act  is  de- 
clared unconstitutional  so  far  as  the  free 
employment  agencies  are  concerned,  {  10 
falls  with  the  1>alance  of  the  act,  because 
it  is  merely  a  part  of  the  scheme  to  promote 
the  business  of  the  free  employment  ageneies 
and  secure  their  successful  operation.  Sec- 
tion 10  provides  that  any  person,  etc.,  vio- 
lating the  provisions  of  the  act,  or  any  part 
thereof,  shall  be  deemed  guilty  of  a  mis- 
demeanor. Therefore,  any  superintendent 
who  furnishes  or  causes  to  be  furnished 
workmen  or  other  employees  to  any  appli- 
cant for  help  whose  employees  are  at  that 
time  on  strike  or  locked  out,  or  shall  show 
to  any  such  employer  any  list  of  names  and 
addresses  of  applicants  for  employment,  or 
expose  the  same  where  it  can  be  copied  or 
used  by  such  employer,  would  be  deemed 
guilty  of  a  misdemeanor,  and  subject  to 
the  punishment  prescribed  by  {  10.  Sec- 
tion 10  is  directed  mainly  against  the  imi- 
tation by  private  employmoit  agencies  of 
the  name  of  the  Illinois  free  employment 
offices,  and,  of  course,  if  the  part  of  the 
act  in  reference  to  such  free  eniploymeht 
offices  is  void  for  the  reasons  already  stated, 
then  the  necessity  for  S  10  no  longer  exists. 
There  can  be  no  doubt  tnat  S  10  ''would 
never  have  been  enacted  as  a  law  without 
the  remainder  of  the  act.  .  .  .  The  leg- 
islature would  not  provide  against  imita- 
tion of  something  having  no  existence,  and 
would  provide  for  the  free  agencies  before 
providing  that  they  should  not  be  imitated." 
In  the  case  of  Price  v.  People,  193  HI.  114, 
55  L.  R.  A.  588,  61  N.  E.  844,  the  validity 
of  S  10  only  of  the  free  employment  agency 
act  was  passed  upon.  Although  the  errors 
assigned  in  that  case  were  broad  enough 
to  have  raised  the  question  of  the  validity 
of  the  entire  act,  yet  the  only  question  pre- 
sented by  counsel  in  their  arguments  in  that 
case  was  the  validity  of  §  10.  It  was  there 
held  that  {10,  requiring  persons  operating 
private  employment  agencies  for  hire  in 
certain  cities  to  pay  a  license  fee  of  $200 
per  annum,  and  give  a  bond  for  $1,000,  was 
not  unconstitutional,  upon  the  grounds  that 
conducting  a  private  employment  agency 
for  hire  is  an  occupation  for  which  the  leg- 
islature may  require  a  license  fee  in  order 
to  promote  the  public  welfare,  and  that  in 
the  exercise  of  its  police  power  the  legis- 
lature may  provide  that  an  occupation 
which  is  a  proper  subject  of  such  power 
shall  not  be  followed  except  under  a  license 
issued  by  public  authority  ujwn  the  pay- 
ment of  a  license  fee,  and  the  execution  of  a 
bond  in  accordance  with  the  purposes  of  the 
«t.  But  S  10,  as  there  passed  upon,  was 
considered  as  standing  by  itself,  and  with- 
out referoice  to  its  connection  with  the  bal- 
ance of  the  act.  No  decision  was  there 
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made  as  to  the  validity  of  the  act  as  an 
entirety.  Upon  further  reflection  we  are 
satisfied  that  while  the  views  there  ex- 
pressed may  be  correct  us  applicable  to  a 
section  like  {  10  standing  by  itself,  yet 
when  applied  to  {  10  as  a  part  of  the  whole 
act  they  ought  not  to  be  adhered  to.  The 
case  of  Price  v.  People,  193  111.  114,  56  L,  R. 
A.  588,  61  N.  £.  844,  was  decided  in  October. 
1901,  and  the  rehearing  therein  applied  for 
was  denied  in  December,  1901.  Since  that 
time,  to  wit,  in  March,  1902,  the  Supreme 
Court  of  the  United  States  has  announced 
its  decision  in  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  541,  46  L.  ed.  682,  22  Sup. 
Ct.  Rep.  431,  and  the  latter  case  holds  that 
legislation  containing  such  an  exception  as 
S  8  of  the  act  of  April  11,  1899,  is  in  con- 
travention of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  As  the 
Supreme  Court  of  the  United  States  is  par- 
amount authority  upon  all  questions  relat- 
ing to  the  interpretation  of  the  Constitution 
of  the  United  States  we  feel  it  to  be  our 
duty  to  follow  the  holding  of  that  court  to 
the  effect  that'  such  legislation  as  is  here 
under  consideration  is  a  violation  of  the 
14th  Amendment.  Mapes  v.  Scott,  94  111. 
385.  Therefore,  the  case  of  Price  v.  People^ 
193  111.  114,  55  L.  R.  A.  588,  61  N.  E.  844, 
is  overruled. 

Counsel  for  the  plaintiff  in  error  are  cor- 
rect in  the  contention  that  {  2  of  the  act  of 
April  11,  1899,  is  violative  of  the  Constitu- 
tion of  Illinois.  Section  2  of  the  act,  after 
fixing  the  amount  of  salaries  to  be  paid  the 
superintendent,  assistant  superintendent,  and 
clerks,  provides  as  follows:  "Which  sums, 
together  with  proper  amounts  for  defraying 
the  necessary  costs  of  equipping  and  main- 
taining the  respective  offices,  shall  be  paid 
out  of  any  funds  in  the  state  treasury  not 
otherwise  appropriated."  This  provision 
is  in  conflict  with  S  16  of  article  4  of  the 
Constitution  of  this  state,  which  provides 
as  follows:  "The  general  assembly  shall 
make  no  appropriation  of  money  out  of  the 
treasury  in  any  private  law.  Bills  making 
appropriations  for  the  pay  of  members  and 
officers  of  the  general  assembly,  and  for  the 
salaries  of  the  officers  of  the  government, 
shall  contain  no  provision  on  any  other  sub- 
ject." 1  Starr  &  C.  Anno.  Stat.  2d  ed.  p. 
131.  The  superintendents,  assistant  super- 
intendents, and  clerks  mentioned  in  the  act 
are  officers  of  the  government  within  thu 
meaning  of  S  16,  as  construed  in  the  case 
of  Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454,  and  therefore  their  sala- 
ries must  be  provided  for  by  separate  act  or 
bill.  Section  16  of  article  4  makes  such 
appropriations  an  independent  subject  of 
legislation,  and  consequently  §  2  is  void. 
If  the  act  were  otherwise  constitutional,  S  2, 
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being  distinct  and  separable  from  the  bal- 
ance of  the  act,  would  not  affect  the  same, 
and  could  be  eliminated  so  as  to  allow  the 
remainder  of  the  act  to  stand.  But  in 
view  of  the  considerations  already  present- 
ed, the  whole  of  the  act,  including  S  2, 
must  fall. 

Accordingly,  the  judgment  of  the  Crim- 
inal Court  of  Cook  County  is  reversed. 

Carter  and  BossSf  JJm  do  ^ot  concur 
in  the  conclusion  reached  by  the  majority 
of  the  court. 


PEOPLE   of  the   State  of  Illinois  ew  rel 
Anton  BOENERT 

V. 

Thomas    E.    BARRETT,    Sheriff    of    Cook 
County. 

(202  111.  287.) 

!•  Jvrlsdlctloii  to  tmpose  sentenee  vp- 
on    one    con%'leted    of    crime    is    lost 

by  permitting  him  to  go  at  large  upon  his  own 
recognizance  pending  a  motion  for  new  trial, 
and  taking  no  further  action  In  the  case  un- 
til after  the  expiration  of  sereral  terms  of 
court. 

9.  A  trial  covrt  lia*  no  Jnrladlction  In- 
dellnitely  t^  suspend  sentence  after 
conviction  of  crime,  or  to  release  the  prls 
oner  on  parole,  when  the  legislature  has 
adopted  a  plan  to  give  persons  convicted  of 
crimes  an  opportunity  to  reform  by  providing 
a  system  of  parole  and  boards  to  administer 
It 

8«  The  riarlit  to  take  ad-vantave  of  the 
loss  of  Jnrlsdictlon  to  impose  sen- 
tence by  permitting  the  convict  to  go  at 
large  for  an  unreasonable  time  upon  his  own 
recognizance  Is  not  lost  by  acting  upon  the 
favor  conferred  by  the  court. 

(April  24,  1908.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  secure  petitioner's  release  from  the 
custody  of  the  sheriff  of  Cook  County  in 
which  he  was  detained  by  reason  of  a 
mittimus  issued  by  the  Criminal  Court. 
Petitioner  discharged. 

Statement  by  Carter,  J.; 

At  the  December  term,  1902,  of  this  court, 
the  relator  presented  his  petition  for  a 
writ  of  habeas  corpus,  directed  to  Thomas 
E.  Barrett,  sheriff  of  Cook  County,  to  the 


NoTK. — Ah  to  validity  of  suspension  of  sen- 
tence after  conviction,  see.  In  this  series,  note 
to  People  V.  Cummlngs,  14  L.  R.  A.  285 ;  also 
State  V.  Vo88,  8  L.  R.  A.  767;  People  e»  rel. 
Forsyght  v.  Court  of  Sessions,  23  L.  R.  A.  856 ; 
Re  Webb,  27  L.  R.  A.  356 ;  State  v.  Crook,  29 
L.  R.  A.  260 ;  Weber  v.  State,  41  L.  R.  A.  472 ; 
People  ea  rel.  Smith  v.  Allen,  41  L.  R.  A.  473 ; 
and  Neal  v.  SUte,  42  L.  R.  A.  190. 
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end  that  he  might  be  discharged  from  the 
custody  of  the  sheriff,  who  is  detaining  him 
by  reason  of  a  mittimus  issued  by  the  crim- 
inal court  of  Cook  county.  Upon  consider- 
ation of  the  petition,  a  writ  was  awarded, 
commanding  the  sheriff  to  cause  the  relator 
to  be  brought  before  the  court,  together 
with  the  cause  of  his  detention.  A  retUT 
was  duly  made  to  the  writ  at  the  February 
term,  1903,  showing  that  the  relator  was 
held  by  virtue  of  a  warrant  of  commitment 
from  the  criminal  court  of  Cook  county, 
directing  the  sheriff  to  convey  the  relator  to 
the  penitentiary  at  Joliet.  The  relator  re- 
plied to  the  return,  alleging  that  the  judg- 
ment on  which  the  warrant  of  oommitment 
was  issued  was  null  and  void  because  the 
court  had  no  jurisdiction  to  pronounce  it, 
and  because  it  was  beyond  the  power  of 
the  court  to  enter. 

The  facts,  as  they  appear  from  the  rec- 
ord, are  as  follows:  The  relator,  Anton 
Boenert,  was  indicted  in  the  criminal  court 
of  Cook  county  at  the  June  term,  1898,  for 
larceny  and  embezzlement,  and  on  entering 
into  a  recognizance  of  $1,000,  with  two  sure- 
ties, for  his  appearance,  was  released  from 
I  custody.  Afterwards,  at  the  April  term, 
1900,  the  relator  was  tried  by  a  jury,  and 
found  guilty  of  grand  larceny,  April  12, 
1900.  He  inunediately  moved  for  a  new 
trial,  and  was  remanded  into  custody.  On 
May  5,  1900,  being  the  last  day  of  the 
April  term,  on  motion  of  the  relator,  the 
motion  for  a  new  trial  was  continued,  and 
he*  was  recognized,  without  sureties,  in  the 
sum  of  $500,  to  appear  before  the  criminal 
court  of  Cook  county  on  May  7,  1900,  and 
from  day  to  day  and  from  term  to  term, 
and  from  day  to  day  of  each  term,  until 
the  final  sentence  or  order  of  the  court,  to 
answer  upon  the  indictment  pending,  and 
he  was,  on  his  own  recognizance,  released 
from  custody.  The  next  record  in  the  case 
is  of  the  October  term,  1902.  On  October 
31,  1002,  the  same  judge  before  whom  the 
relator  was  tried  and  convicted,  and  i^eho 
allowed  him  to  depart  on  his  own  recog- 
nizance, overruled  his  motion  for  a  new 
trial.  Relator  then  moved  in  arrest  of 
judgment,  and  this  motion  was  continued  to 
November  5,  1902,  and  he  was  remanded. 
The  motion  was  finally  overruled  November 
11th,  and  relator  sentenced  to  imprisonment 
in  the  penitentiary.  He  immediately  applied, 
for  a  writ  of  habeas  corpus  to  the  circuit 
court  of  Cook  county.  On  a  hearing  the 
petition  was  dismissed.  He  then  applied  to 
this  court,  as  already  stated* 

Mr.  JoaepK  B.  David,  for  relator: 
The  criminal  court  was  without  juriadic- 
tion  to  pronounce  judgment  November    11^ 
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1002,  on  the  verdict  rendered  April  12, 
1900,  and  therefore  such  judgment  is  abso- 
lutely  void. 

People  ex  rel.  Smith  v.  Allen,  155  111.  61, 
41  L.  R.  A.  473,  39  N.  E.  568;  Weaver  v. 
People,  33  Mich.  296. 

The  judgment  is  in  violation  of  the  14th 
Amendment  to  the  United  States  Constitu- 
tion, and  of  §  2,  art.  2,  of  the  Constitution 
of  the  state  of  Illinois. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  701,  28  L.  ed.  669,  4  Sup.  Ct.  Rep. 
663;  Eden  v.  People,  161  111.  296,  32  L.  R. 
A  659,  43  N.  £.  1108. 

Messrs.  CKarles  8.  Deneen  and  F.  !<• 
Bantett  for  defendant. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

It  is  strenuously  urged  for  the  relator 
that  the  long  interval  of  two  years  and  five 
months  that  intervened  between  his  release 
on  his  own  recognizance  while  his  motion 
for  a  new  trial  was  pending,  and  the  final 
disposition  of  that  motion  and  his  remand- 
ment  to  custody,  which  was  followed  nearly 
a  month  later  by  a  sentence  to  the  peniten- 
tiary, was  tantamount  to  an  abandonment 
of  the  proceeding  and  a  release  from  further 
imprisonment,  and  that  the  court  thereby 
lost  jurisdiction  to  enter  up  a  judgment 
on  the  verdict. 

At  common  law,  upon  every  conviction 
in  the  court  of  King's  bench  of  a  crime,  cap- 
ital or  not  capital,  whether  by  verdict  or 
confession,  the  party  had  four  days  to  mOve 
in  arrest  of  judgment,  if  there  were  so 
many  days  remaining  of  the  term,  and,  if 
not,  then  the  longest  time  that  could  be  had 
in  the  term.  2  Hawk.  P.  C.  chap.  48.  the 
power  of  granting  a  respite  belongs,  of  com- 
mon right,  to  every  tribunal  which  is  in- 
vested with  authority  to  award  execution; 
but  it  is  commonly  granted  where  the  de- 
fendant pleads  a  pardon,  which,  though  de- 
fective in  point  of  form,,  sufficiently  mani- 
fests the  intention  of  the  Crown  to  remit 
the  sentence,  where  it  seems  doubtful 
whether  the  offense  is  not  included  in  some 
general  act  of  grace,  or  whether  it  amounts 
to  so  high  a  crime  as  that  charged  in  the 
indictment.  The  judge  sometimes  also  al- 
lows it  before  judgment,  or  at  least  inti- 
mates his  intention  to  do  so,  as  when  he  is 
not  satisfied  with  the  verdict  and  entertains 
doubts  as  to  the  prisoner's  guilt,  or  when 
a  doubt  arises  if  the  crime  be  not  within 
^^^^gyj  or  when,  from  some  favorable  cir- 
cumstances, he  intends  to  recommend  the 
prisoner  to  mercy.  1  Chitty,  Crim.  Law, 
758;  2  Hawk.  P.  C.  chap.  51,  §  8;  2  Hale, 
P.  C.  chap.  58.  p.  412.  '^If  the  judge  thinks 
it  proper  to  reprieve  a  capital  convict,  he 
tiends  a  memorial  or  certificate  to  the  King's 
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Moat  Ebceellent  Majesty,  directed  to  the 
Secretary  of  State's  office,  stating  that,  from 
favorable  circumstances  appearing  at  the 
trial,  he  recommends  him  to  His  Majesty's 
mercy  and  to  a  pardon,  upon  condition  of 
transportation  or  some  slight  punishment. 
The  recommendation  is  always  attended  to." 
Christian's  note  to  4  Bl.  Com.  404. 

There  can  be  no  doubt  that  a  court  has 
the  right,  in  a  criminal  cause,  to  delay  pro- 
nouncing judgment  for  a  reasonable  time, . 
for  the  purpose  of  hearing  and  determining 
motions  for  a  new  trial  or  in  arrest  of 
judgment,  or  to  give  the  defendant  time  to 
perfect  an  appeal  or  writ  of  error,  or  for 
other  proper  causes;  but  to  suspend  indefi- 
nitely the  pronouncing  of  the  sentence  after 
conviction,  or  to  suspend  indefinitely  the 
execution  of  the  judgment  after  sentence 
pronounced,  is  not  within  the  power  of  the 
court.  To  allow  such  a  power  would  place 
the  criminal  at  the  caprice  of  the  judge.  If 
the  judge  can  delay  the  sentence  one  year, 
he  could  delay  it  for  fifteen  years,  or  any 
length  of  time.  In  United  States  v.  Wilson, 
46  Fed.  748,  the  defendant  pleaded  guilty 
to  adultery,  and,  upon  his  promise  to  obey 
the  laws  upon  that  subject,  it  was  "ordered 
that  the  sentence  be  suspended  and  until 
further  orders  of  this  court,  and  that  said 
defendant  be  released  and  his  bail  exon- 
erated." Two  years  later  the  order  was  re- 
voked and  he  was  sentenced.  The  court  held 
that  the  entry  of  the  first  order  was  error, 
that  it  was  beyond  the  power  of  the  court 
to  suspend  sentence  for  an  indefinite  time, 
and  that  the  court  oould  not  correct  such 
error  at  another  term. 

In  People  v.  Blaokhum,  6  Utah,  347,  23 
Pac.  750,  one  Dodds  wm  found  guilty  of 
voluntary  manslaughter;  and  on  his  motion, 
by  an  order  entered,  reciting  that  good  and 
sufficient  reasons  were  made  to  appear 
therefor,  sentence  was  suspended  during 
good  behavior.  Blackburn,  the  successor  of 
the  judge  who  entered  this  order,  refused  to 
fix  a  time  to  pronounce  judgment.  On  a 
proceeding  for  a  mandate  to  the  judge,  the 
court  said:  "It  is  the  duty  of  the  cdurt  to 
keep  control  of  the  case,  and  within  a 
reasonable  time  to  proceed  to  give  judg- 
ment, and  in  doing  so  to  exercise  sucli  dis- 
cretion as  the  statute  governing  the  partic- 
ular offense  commits  to  the  court.  The  au- 
thority to  wholly  relieve  parties  from  a 
conviction  for  crime  is  not  given  to  the 
courts,  but  belongs  to  the  pardoning  power." 
The  court  held  that  the  court  below  had  de- 
termined to  inflict  the  lightest  penalty,  and, 
that  being  purely  nominal,  he  had  refused 
to  pass  sentence  at  all.  See  also  Re  Flint, 
25  Utah,  338,  71  Pac.  631. 

In  Weaver  v.  People,  33  ivlich.  296,  the 
defendant  pleaded  guilty,  sentence  was  sus- 
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pended  until  the  next  term,  and  he  was  al- 
lowed to  go  on  his  own  recognizance.  Noth- 
ing further  was  done  for  two  years  and  six 
months,  when  he  was  sentenced.  The  court 
said:  "Sentences  may  be  suspended  for  va- 
rious purposes.  It  may  be  for  the  purpose 
of  allowing  steps  to  be  taken  for  a  new 
trial  or  other  relief,  or  it  may  be  with  a 
view  of  letting  the  offender  go  without  pun- 
ishment. The  release  of  a  defendant  on  his 
own  recognizance  and  without  sureties,  in 
a  merely  nominal  amount,  signifies  usually 
the  latter  purpose.  It  at  least  is  a  plain 
assertion  of  the  judge  that  he  did  not  re- 
gard the  offense  as  one  that  should  receive 
a  severe  punishment.  The  failure  to  take 
steps  during  the  October  term  of  1874  was 
a  practical  abandonment  of  the  prosecution, 
and  corroborates  the  opinion  that  such  must 
liave  been  understood  as  the  object  of  the 
suspension,  and,  as  the  record  stands,  it  is 
fairly  to  be  inferred  it  was  intentional." 
And  in  that  case  the  judgment  was  reversed 
and  the  defendant  discharged,  but  in  the 
subsequent  case  of  People  v.  Reilly,  53  Mich. 
260,  18  N.  W.  849,  the  same  court  appears 
to  have  been  equally  divided  as  to  the  power 
to  suspend  sentence.  In  this  case  Reilly  was 
convicted  of  robbery  October  22,  1881,  and 
moved  for  a  new  trial;  but  on  February 
10,  1882,  sentence  was  indefinitely  suspend- 
ed, and  he  was  admitted  to  bail  on  his  own 
recognizance  in  the  sum  of  $600,  to  appear 
in  court  February  14,  1882,  and  from  day 
to  day  and  from  term  to  term,  then  and 
there  to  receive  the  sentence  of  the  court. 
February  14th  the  motion  for  a  new  trial 
was  denied.  About  seven  months  afterwards 
he  was  arrested* on  another  charge,  but  was 
not  tried,  and  on  November  28,  1882,  he 
was  sentenced  to  imprisonment  for  five 
years.  Sherwood,  J.,  said:  "Under  the  third 
assignment  of  error  the  respondent's  counsel 
claim  that  the  suspension  of  sentence  was 
so  long  that  the  court  lost  jurisdiction  to 
make  the  sentence  he  did.  Under  our  prac- 
tice, courts  may,  for  good  cause,  suspend 
sentence  a  reasonable  length  of  time  after 
trial  and  conviction."  Champlin,  J.,  said: 
"I  do  not  think  it  is  competent  for  a  circuit 
judge  or  other  judicial  officer  to  suspend 
indefinitely  the  sentence  which  tne  law 
makes  it  his  duty  to  impose  upon  a  person 
duly  convicted,  or  who  may  plead  guilty  in 
his  court.  The  effect  of  suspending  sen- 
tence operates  as  a  quasi  pardon.  It  re- 
lieves the  offender,  for  the  time  being,  from 
the  punishment  which  the  law  has  pre- 
scribed shall  be  inflicted.  The  pardoning 
power,  under  our  Constitution,  is  reposed 
in  the  governor,  and  not  in  the  judges. 
.  .  .  The  Ck>nstitution  having  vested  this 
power  in  the  governor,  it  cannot  be  exercised 
by  the  circuit  judges  indirectly  by  letting 
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the  prisoner  to  bail  on  recognizance  to  ap- 
pear when  required,  to  receive  sentence.  A 
stay  of  sentence  may  be  granted  where  a 
certiorari  is  sued  out  or  where  a  writ  of 
error  is  obtained  for  the  purpose  of  review 
by  the  higher  courts.  Temporary  stay  may 
also  be  granted  where  steps  are  taken  for  a 
new  trial;  but  all  these  are  steps  in  the 
progress  of  the  case  taken  for  the  purpose 
of  bringing  about  a  change  in  the  result. 
.  .  .  It  thus  appears  that  over  a  year 
elapsed  after  Reilly  was  convicted  of  the 
crime  of  larceny  from  the  person  before  he 
was  sentenced.  During  a  large  portion  of 
the  time  he  had  been  suffered  to  go  at  large 
upon  his  own  recognizance.  If  the  judge 
entertained  serious  doubts  of  his  guilt,  he 
should  have  recommended  the  governor  to 
pardon  the  respondent;  and,  if  he  enter- 
tained no  serious  doubts  of  his  guilt,  he 
should  have  pronounced  judgment,  instead 
of  setting  the  criminal  at  large  upon  his 
own  recognizance.  If  such  power  can  be 
exercised  by  a  judge,  it  incorporates  into 
our  administration  of  the  criminal  law  the 
'ticket  of  leave'  system  of  the  English 
judicature,  without  its  surveillance  and 
checks,  and  places  the  criminal  at  the  ca- 
price of  the  judge,  subject  to  be  called  up 
for  sentence  at  any  time.  If  the  judge  ean 
delay  sentence  one  year,  I  do  not  see  why 
he  may  not  fifteen  years.  An  exercise  of 
such  power  in  this  age  would  be  no  less  re- 
volting to  our  sense  of  justice  than  was 
the  exercise  of  such  power  in  the  reign 
of  James  I.,  when  he  sent  Sir  Walter  Ra- 
leigh to  the  block  fifteen  years  after  his 
conviction."  Campbell,  J.,  said:  "I  think 
the  court  lost  all  power  tp  sentence  the  re- 
spondent by  the  discharge,  on  his  own  recog- 
nizance, for  so  long  a  period,  and  that  the 
sentence  cannot  be  sustained  without  prac- 
tically overruling  our  previous  holdings." 
In  a  still  later  case  {People  v.  Brown,  54 
Mich.  15,  19  N.  W.  671),  Chief  Justice 
Cooley  delivering  the  opinion,  in  comment- 
ing upon  a  petition  to  the  judge  of  the 
lower  court  to  suspend  sentence,  said:  The 
petitioners  "formally  request  the  judge  him- 
self, a  high  state  official,  and  the  chief  con- 
servator of  law  and  public  order  in  that 
part  of  the  state,  to  grasp  at  power  not  con- 
fided to  him,  and  usurp  authority  in  the  in- 
terest of  a  doubly  convicted  offender.  That 
there  may  be  no  misapprehension  on  this 
point,  it  is  only  necessary  to  understand 
exactly  what  it  was  the  judge  was  requested 
to  do.  In  terms,  it  was  to  suspend  sentence. 
Now,  it  is  no  doubt  competent  for  a  crim- 
inal court,  after  conviction,  to  stay  for  a 
time  its  sentence,  and  many  good  reasons 
may  be  suggested  for  doing  so,  such  as  to 
give  opportunity  for  a  motion  for  a  new 
trial  or  in  arrest,  or  to  enable  the  judge  to 
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better  satisfy  his  own  mind  what  the  pun- 
ishment ought  to  be  {Com.  ▼.  Dowdican's 
Bail,  115  Mass.  133) ;  but  it  was  not  a  sus- 
pension of  judgment  of  this  sort  that  was 
requested  or  desired  in  this  case.  .  .  . 
This  judge  would  be  usurping  the  functions 
of  the  executive,  were  he  to  assume  to  give 
total  immunity  from  pimishment.  No  doubt, 
judges  have  done  this  sometimes,  under  the 
pressure  of  such  influence  as  appears  here, 
but  this  is  no  reason  for  asking  a  repetition 
of  the  wrong.  It  is  rather  a  reason  for  being 
specially  careful  and  particular  not  to  in- 
vite it,  lest  by  and  by  it  t'ome  to  be  un- 
derstood  that  the  power  to  pardon,  instead 
of  being  limited  to  one  tribunal,  is  confided 
to  many."  With  these  views  expressed  by 
the  Michigan  judges  we  are  disposed,  in 
the  main,  to  agree.  See  also  People  v.  Ken- 
nedy, 58  Mich.  373,  26  N.  W.  318. 

llie  foregoing  cases  are  quoted  with  ap- 
proval by  the  supreme  court  of  Georgia  in 
yeal  V.  Biate,  104  Ga.  509,  42  L.  R.  A.  190, 
30  S.  E.  858,  where  the  court  says:  "The 
power  to  indefinitely  postpone  the  ptmish- 
ment  prescribed  by  the  law,  whether  exer- 
cised by  suspending  the  imposition  or  by 
suspending  the  execution  of  a  sentence,  is 
the  power  to  perpetually  prevent  pimish- 
ment,— a  power  which,  imder  such  provi- 
sions as  are  found  in  the  Constitution  of 
this  state,  does  not  exist  in  the  courts." 
In  Re  Markuson,  5  N.  D.  180,  64  N.  W. 
939,  the  court  said  that  at  common  law  no 
Btay  after  conviction^  could  be  obtained.  In 
People  y.  Morrisetie,  20  How.  Pr.  118,  the 
court  used  the  following  language:  "I  am 
of  the  opinion  the  court  does  not  possess  the 
power  to  suspend  sentence  indefinitely  in 
any  case.  .  .  .  An  indefinite  suspension 
of  the  sentence  prescribed  by  law  is  a  quasi 
pardon,  provided  the  prisoner  be  discharged 
from  imprisonment.  No  court  in  the  state 
has  any  pardoning  power.  That  power  is 
vested  exclusively  in  the  governor."  This 
case  was  practically  overruled  by  the  court 
of  appeals  in  People  em  rel.  Forsyth  v.  Court 
of  Sessions,  141  N.  Y.  288,  23  L.  R.  A.  856, 
36  N.  E.  386,  where  the  court  said:  "With- 
out attempting  to  collate  all  the  authorities 
on  the  subject,  it  is  sufficient  to  say  that 
the  power  to  suspend  sentence  at  common 
law  is  asserted  by  writers  of  acknowledged 
authority  on  criminal  jurisprudence,  by  the 
uniform  practice  of  the  courts,  and  numer- 
ous adjudged  cases."  In  New  York  there 
^TM  a  special  statute  authorizing  the  court 
to  suspend  sentence,  but  the  court  held  that 
this  power  existed  at  common  law,  inde- 
pendently of  the  statute,  and  that  it  simply 
postponed  the  judgment  temporarily  or  in- 
definitely. Mid  did  not  encroach  upon  the 
power  of  the  executive  to  grant  reprieves 
or  pardons;  that  the  court  may  suspend 
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sentence  as  before,  but  that  it  can  do  noth- 
ing to  preclude  itself  from  passing  a  proper 
sentence  whenever  such  a  course  appears 
to  be  proper. 

In  Massachusetts  it  has  long  been  the 
practice — and  such  practice  is  now  recog- 
nized By  statute — after  a  verdict  of  guilty 
in  a  criminal  case  when  the  court  is  satis- 
fied that  by  reason  of  extenuating  circum- 
stances, or  of  the  pendency  of  a  question  of 
law  in  a  like  case  before  a  higher  court,  or 
other  sufficient  cause,  public  justice  does  not 
require  an  immediate  sentence,  to  order, 
with  the  consent  of  the  defendant  and  of  the 
attorney  for  the  commonwealth,  and  upon 
such  terms  as  the  court,  in  its  discretion, 
may  impose,  that  the  indictment  be  "laid 
on  file."  Such  order  is  not  a  final  judg- 
ment or  a  discontinuance,  by  which  the  case 
is  put  out  of  court,  but  a  mere  suspension 
of  sentence,  and  the  defendant  may  be 
brought  in  and  sentenced  at  any  subsequent 
period.  Com.  v.  Chase,  Thacher,  Crim.  Gas. 
267;  Com.  v.  Dotodioan^s  Bail,  115  Mass. 
133.  This  practice  was  approved  in  New 
Hampshire  in  Sylvester  v.  State,  65  N.  H. 
193,  20  Atl.  954. 

In  State  v.  Crook,  115  N.  0.  760,  29  L. 
R.  A.  260,  20  S.  E.  513,  the  court  said:  "The 
practice  of  making  an  order,  where  defend- 
ants are  convicted  or  submit  on  a  criminal 
charge,  that  the  judgment  be  suspended  up- 
on the  payment  of  the  costs,  is  one  that 
seems  to  be  somewhat  peculiar  to  our  own 
courts.  .  .  .  We  search  in  vain  for  di- 
rect authority  emanating  from  the  courts 
of  other  states  to  aid  us  in  determining  the 
precise  meaning  of  such  orders,  because  it 
has  not  been  the  practice  to  make  them  else- 
where in  the  same  way." 

The  court,  in  State  v.  Addy,  43  N.  J.  L. 
113,  39  Am.  Rep.  547,  said  that  "the  prac- 
tice of  suspending  sentence  after  conviction 
of  crime  is,  under  some  circumstances,  jus- 
tifiable." Suspension  of  sentence,  and  sub- 
sequent arrest  and  imposition  of  sentence, 
have  also  been  approved  in  Gibson  v.  State, 
68  Miss.  241,  8  So.  329;  People  v.  Patrich, 
118  Cal.  332,  50  Pac.  425;  and  Ex  parte 
Williams,  26  Fla.  310,  8  So.  425. 

In  People  ex  rel.  Smith  v.  Allen,  155  111. 
61,  41  L.  R.  A.  473,  39  N.  E.  568,  the  relator 
pleaded  gpiilty  to' the  charge,  but  judgment 
upon  his  plea  was  stayed,  and  he  was  al- 
lowed by  the  court  to  depart  therefrom 
without  recognizance  to  appear  again  for 
sentence  or  any  other  purpose.  More  than 
three  years  afterwards  the  case  was  stricken 
from  the  docket.  At  the  next  term  it  was 
reinstated,  and  the  relator  sentenced  to  the 
penitentiary.  It  was  held,  after  a  review 
of  the  authorities,  that  it  was  the  duty  of 
the  courts,  in  criminal  cases,  "upon  a  con- 
viction or  plea  of  guilty,  to  pronounce  judg- 
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ment  at  that  time,  unless,  upon  motion  for 
new  trial,  in  arrest  of  judgment,  or  for 
other  cause,  the  case  is  continued  for  further 
adjudication,  and  the  defendant,  by  recog- 
nizance or  being  held  in  custody,  required 
to  continue  to  answer  the  charge,  and  if 
they  fail  to  perform  that  duty,  bflt  dis- 
charge the  prisoner  or  permit  him  to  go  in- 
definitely, their  power  and  jurisdiction  over 
him  cease,  and  a  subsequent  sentence  is 
without  judicial  authority."  In  the  case 
Ht  bar  the  relator  moved  for  a  new  trial, 
pnd  on  his  motion  the  cause  was  continue<l 
to  the  next  term,  which  began  the  second 
day  following.  Mothing  further  was  done 
in  the  matter  for  two  years  and  five  months. 
He  had  been  at  large  on  a  recognizance  in 
the  sum  of  $1,000,  with  two  sureties,  before 
his  trial,  and,  after  conviction,  stood  com- 
mitted until  the  day  his  motion  for  a  new 
trial  was  continued  to  the  next  term.  At 
that  time  he  was  permitted  to  depart  from 
the  court  on  his  own  recognizance.  The  law 
makes  no  provision  for  one  accused  or  con- 
victed of  crime  to  go  at  large  on  his  own 
recognizance.  A  recognizance  at  common 
law  was  an  obligation  entered  into  before 
some  court  of  record  or  magistrate  duly  au- 
tliorized,  with  a  condition  to  do  some  par- 
ticular act,  as  to 'keep  the  peace  or  appear 
and  answer  to  a  criminal  accusation.  It 
was  not  signed  by  the  party  entering  into 
it.  tihatiuck  v.  People,  6  111.  477;  2  Bl. 
Com.  341.  A  recognizance  differs  from  a 
bail  bond  merely  in  the  nature  of  the  ob- 
ligation created.  The  former  is  an  ac- 
knowledgment of  record  of  an  existing  debt. 
The  latter,  which  is  attested  by  the  signa- 
ture and  seal  of  the  obligor,  creates  a  new 
obligation.  3  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  687.  Our  Criminal  Code  provides  for  the 
letting  to  bail  of  persons  accused  of  crimes, 
and  provides  in  §  7  of  division  3  that  "each 
of  the  bail  shall  be  worth  the  amount  of 
bail  expressed  in  the  recognizance  over  and 
above  the  amount  exempt  from  execution, 
but  the  court,  judge,  justice  of  the  peace, 
or  officer,  in  taking  bail,  may  allow  more 
than  two  bail  to  justify  severally  in 
amounts  less  than  that  expressed  in  the 
recognizance,  if  the  whole  qualification  be 
equivalent  to  two  sufficient  bail."  It  also 
provides  for  the  surrender  of  the  principal 
l)y  his  bail. 

If  two  sufficient  sureties  are  required  of  a 
person  merely  accused  of  crime,  it  would 
seem  that  nothing  less  ought  to  be  required 
of  one  convicted  of  crime.  The  very  nature 
of  bail  requires  sureties.  It  is  a  delivery 
or  bailment  of  a  person  to  his  sureties  upon 
their  giving,  together  with  himself,  suffi- 
cient security  for  his  appearance;  he  being 
supposed  to  continue  in  their  friendly  cus- 
tody instead  of  going  to  jail.  4  Bl.  Com. 
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297;  1  Bishop,  New  Crim.  Proc.  §  248.  See 
also  Smart  v.  CcLeon,  50  111.  195.  The  sure- 
ties can  always  exonerate  themselves  by 
surrendering  the  principal.  If  one  is  al- 
lowed his  liberty  on  his  own  recognizance, 
there  is  no  surety  bound  to  secure  his  ap- 
pearance at  court.  He  is  in  the  custody  of 
no  one  who  can  surrender  him  to  the  sheriff. 
As  said  in  Weaver  v.  People,  33  Mich.  290, 
the  release  of  a  defendant  on  his  own  recog- 
nizance and  without  sureties  usually  signi- 
fies that  the  offender  is  to  go  without  pun- 
ishment. No  other  construction  would  nat- 
urally be  put  on  such  an  undertaking  by  the 
person  so  released  from  custody.  It  is  true, 
there  was  in  the  case  of  the  relator  a  mo- 
tion for  a  new  trial  pending,  which  was  con- 
tinued to  the  next  term;  but  nothing  "was 
done  in  the  matter  although  numerous 
terms  intervened,  for  twenty -nine  months. 
We  are  of  the  opinion  that  this  wscb  an  tin- 
reasonable  and  unwarrantable  delay, — ^it 
being  entirely  unexplained  by  anything  in 
the  record, — and  that  the  court,  in  view  of 
all  the  circumstances,  including  the  omis- 
sion to  require  security  for  the  relator's 
appearance,  lost  jurisdiction  of  the  case, 
and  that  the  subsequent  sentence  was  with- 
out judicial  authority.  People  ex  rel.  Smiih 
v.  Allen,  155  HI.  61,  41  L.  R.  A.  473,  39  N. 
£.  568. 

Whatever  may  have  been  the  practice  at 
common  law,  or  whatever  may  be  the  prac- 
tice in  other  states  of  this  country,  in  re- 
gard to  the  suspending  of  sentence  for  the 
purpose  of  giving  the  accused  a  chance  to 
reform,  and  thus  virtually  reprieving  him, 
the  legislature  of  this  state  has  adopted  a 
different  method  to  give  persons  convicted  of 
crimes  the  opportunity  to  reform,  by  pro- 
viding a  system  of  parole,  and  boards  to  ad- 
minister the  same;  and,  in  view  of  the  ex- 
pressed policy  of  the  legislation  of  this 
state,  we  are  disposed  to  hold  that  the  trial 
courts  do  not  have  the  power  to  suspend 
the  imposition  of  the  sentence  indefinitely 
after  conviction,  or  to  do  such  acts  that 
virtually  amount  to  an  indefinite  suspension 
of  sentence,  or  to  release  the  prisoner  on 
parole.  As  said  in  People  ex  rel.  Smith  v. 
Allen:  *'If  such  power  remained  in  the  court 
three  years,  it  would  continue  indefinitely, 
and  might  be  exercised  at  any  future  time: 
and  that,  too,  without  any  reason  for  doin^ 
so,  except  such  as  might  exist  in  the  minrl 
of  the  judge  causing  the  rearrest  and  pro- 
nouncing judgment."  .  .  .  The  state  has 
a  right  to  demand,  and  the  welfare  of  so- 
ciety requires,  that  those  who  are  convicted 
or  plead  guilty  to  violations  of  the  law  shall 
be  promptly  and  certainly  punished. 

Long  and  unreasonable  delays  in  passing 
upon  motions  for  new  trials  or  in  arrest  of 
judgment    are    calculated    to    obstruct    the 
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admuustration  of  public  justice,  and  to  op- 
erate as  a  denial  of  the  right  of  the  citizen 
to  a  speedy  trial.  It  is  said,  however,  in 
this  case,  that  all  the  delay  was  with  the 
consent  of  the  relator,  and  that  he  cannot 
now  be  heard  to  complain.  It  cannot,  of 
course,  be  contended,  that  the  doctrine  of 
estoppel  has  any  application  here;  nor  can 
it  be  held  that  the  relator  could  waive  any 
requirement  respecting  the  jurisdiction  of 
the  court  to  enter  judgment  and  pronounce 
the  sentence.  If  the  court  had  no  power 
thus  indirectly  to  suspend  sentence,  and  to 
permit  the  relator  to  go  at  large  upon  his 
own  recognizance  or  upon  parole,  such  power 
oould  not  be  conferred  by  his  consent,  nor 
by  his  express  request.  Harris  v.  PeoplCy 
128  111.  585,  21  N.  E.  563;  Morgan  v.  Peo- 
pie,  136  ni.  161,  26  N.  E.  661.  The  render- 
ing of  judgment  and  the  final  sentencing  of 
the  defendant  cannot  be  made  a  mere  mat- 
ter of  discretion  with  the  judge  or  the  pub- 
lic prosecutor,  nor  to  depend  upon  the  sub- 
sequent conduct  of  the  convicted  person.  If 
it  were  so,  what  subsequent  conduct  would 
demand  or  justify  the  pronouncing  or  the 
withholding  of  the  sentence?  And  who 
would  determine  its  character?  8uch  con- 
duct might  be  innocent  in  itself,  yet  offen- 
sive to  those  in  whom  the  power  to  appre- 
hend or  to  punish  resided.     The  liberty  of 


the  citizen  cannot,  in  a  free  country,  be 
made  to  depend  for  its  security  on  the  arbi- 
trary will  of  any  public  officer.  It  can  be 
taken  from  him  by  due  process  of  law  only. 

The  act  of  1899  providing  a  system  of 
parole  (Hurd's  Rev.  Stat.  1901,  p.  669)  is 
the  only  law  in  this  state  authorizing  the 
parole  of  a  person  convicted  of  crime.  Pro- 
visions are  made  and  means  and  instru- 
mentalities are  provided  for  its  uniform  op- 
eration and  for  its  due  administration.  If 
the  many  criminal  courts  of  the  state  had 
the  power  to  enlarge  persons  convicted  of 
crime,  on  their  own  recognizance,  during 
their  good  behavior  or  at  the  discretion  of 
the  presiding  judge,  there  would,  in  effect, 
be  in  full  force  another  and  different  sys- 
tem of  parole,  without  bounds  or  limita- 
tions and  without  imiformity,  but  wholly 
dependent  in  its  operation  in  each  individual 
case  upon  the  discretion  of  the  sitting  judge. 
We  are  of  the  opinion,  as  we  have  already 
said,  that  no  such  power  exists  in  the 
courts. 

It  follows  that  the  imprisonment  and  de- 
tention of  the  relator  by  virtue  of  the  mitti- 
mus issued  in  pursuance  of  the  judgment 
and  sentence  so  rendered  were  without  au- 
thority of  law,  and  that  he  should  be,  and 
accordingly  is,  discharged  therefrouL 

Relator  discharged. 
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PEOPLE  of  the  State  of  New  York  eo?  reL 
UNITED  STATES  ALUMINIUM  PRINT- 
ING PLATE  COMPANY,  Respt., 

V. 

Erastus  C.  KNIGHT,  Comptroller  of  New 
York,  Appt, 

(174  N.  Y.  475.) 

1.  That  practically  the  frhole  capital 
of  a  corporation  1«  represented  by- 
patent  rlfflita  which  are  not  subject  to  tax- 
ation does  uot  prevent  the  assessment  against 
11  of  a  franchise  tax  regulated  by  the  amount 
of  the  capital  which  is  employed  within  the 
state. 

2.  A  domestic,  as  ircU  as  a  foreign, 
eorporatlon  mny  be  svbject  to  the 
payment  of  a  tax  upon  the  right  to  do 
business  within  the  state,  graduated  by  the 
amount  of  capital  employed. 

(April  28.  1903.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 

Note. — As  "to  taxation  of  corporate  fran- 
chites  in  the  United  States,  see  also  note  to 
LoalsTille  Tobacco  Warehouse  Co.  v.  Com.  57  li. 
H.  A.  33,  especially  division  as  to  patents  and 
copyriirhts.  on  page  57. 
6SL.il  A. 


Court,  Third  Department,  reversing  an  order 
of  the  state  comptroller  assessing  a  fran- 
chise  tax  against  relator.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  H.  Wood,  with  Mr,  JoKn  Oim- 
aeen.  Attorney  General,  for  appellant: 

The  capital  stock  of  the  relator  may  be 
used  as  the  basis  of  computation  of  a  fran- 
chise tax,  although  wholly  invested  in  pat- 
ent rights. 

People  ex  rel,  Edison  Electric  Light  Co. 
V.  Campbell,  138  N.  Y.  543,  20  L.  R.  A. 
463,  34  N.  E.  370;  Monroe  County  8av.  Bank 
V.  Rochester,  37  N.  Y.  365;  People  v.  Home 
Ins.  Co.  92  N.  Y.  328;  134  U.  S.  594,  33  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  593. 

Messrs.  Hewell  Martin  and  I«oiii« 
Dean  flpeir,  with  Messrs.  SmltK  Sc  Ifar- 
ttn,  for  respondent: 

In  computing  the  relator's  franchise  tax 
the  comptroller  should  not  have  included  its 
nontaxable  patent  rights  as  a  part  of  its 
appraised  capital. 

People  ex  rel.  Edison  Electric  Illuminat- 
ing Co.  V.  Brooklyn,  156  N.  Y.  417,  42  L. 
R.  A.  290,  51  N.  E.  269;  People  ex  rel.  A,  J. 
Johnson  Co.  V.  Roberts,  159  N.  Y.  70,  4.5' 
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L.  R.  A.  126,  63  N.  B.  686;  Philadelphio 
d  8.  Mail  S.  S.  Co,  v.  Penntylwinia,  122  U. 
S.  326,  30  L.  ed.  1200,  7  Sup.  Ct.  Rep.  1118. 

Patents  cannot  be  taxed  by  anj  state  or 
municipal  authority. 

People  ew  rel,  Edison  Bleotrio  Illuminat- 
ing Go.  V.  Brooklyn,  156  N.  Y.  417,  42  L.  R. 
A.  290,  61  N.  E.  269;  Patterson  t.  Ken- 
tucky, 97  U.  S.  601,  24  L.  ed.  1115;  Wehher 
V.  Virginia,  103  U.  8.  344,  26  L.  ed.  666; 
People  ew  rel,  A.  J.  Johnson  Co,  y.  Roberts, 
159  N.  Y.  70,  46  L.  R.  A.  126,  53  N.  E.  686; 
Philadelphia  d  8,  MaU  8.  8,  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  30  L.  ed.  1200,  7 
Sup.  Ct.  Rep.  1118. 

The  statute,  by  providing  that  foreign 
corporations  "shall  pay  a  like  tax"  to  that 
paid  by  domestic  companies,  compels  the 
comptroller  to  allow  the  same  exemptiouM 
to  both  domestic  and  foreign  companies. 

If  the  relator  is  taxable,  then  a  New  Jer- 
sey company  in  New  York  is  exempt  from 
the  New  York  franchise  tax  (1)  on  inter- 
state commerce,  (2)  on  patents,  (3)  or  on 
copyrights;  but  a  New  York  corporation  in 
New  York  must  pay  the  New  York  fran- 
chise tax  (1)  on  interstate  commerce,  (2) 
on  patents,  and  (3)  on  copyrights. 

The  whole  statute  must  be  read  together. 

People  ex  rel.  New  York  d  E.  River 
Ferry  Co,  y.  Roberts,  168  N.  Y.  14,  60  N. 
E.  1043. 

In  matters  of  taxation  or  constitutional 
right,  the  court  will  always  consider  sub- 
stance, and  not  form. 

Where  a  company  has  no  profits  or  sur- 
plus, and  pays  no  dividends,  even  though 
the  tax  is  the  price  of  its  doing  business, 
that  tax  is,  in  substance,  a  direct  tax  on  its 
property,  and,  if  that  property  is  patents, 
the  tax  cannot   stand. 

Broum  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Weston  v.  Charleston,  2  Pet.  449, 
7  L.  ed.  481;  Almy  v.  California,  24  How. 
169,  16  L.  ed.  644;  Philadelphia  d  8,  Mail 
8.  8.  Co,  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  ed.  1200,  7  Sup.  Ct.  Rep.  1118;  Pollock 
V.  Farmers*  Loan  d  T.  Co.  167  U.  S.  429, 
39  L.  ed.  759,  15  Sup.  Ct.  Rep.  673;  Knotol- 
ton  V.  Moore,  178  U.  S.  41,  44  L.  ed.  969, 
20  Sup.  Ct.  Rep.  747. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  is  a  domestic  corporation, 
^vith  a  capital  of  $1,100,000,  which  is  sub- 
stantially all  invested  in  letters  patent 
issued  by  the  United  States.  Its  business  is 
the  granting  of  licenses  to  lithographers  for 
the  use  of  aluminum  plates,  for  which  it 
charges  a  royalty.  During  the  years  for 
which  the  tax  in  question  was  imposed  it 
had  no  surplus  and  paid  no  dividend.  It 
employed  but  about  one  third  of  its  capital 
63  L.  R.  A. 


4tock  in  this  state,  and  its  indebtedness  was 
ibout  $30,000,  which  exceeded  the  value  of 
ax  its  property  other  than  patent  rights. 
The  comptroller  appraised  its  capital  stock 
employed  in  this  state  for. the  year  ending 
October  31,  1899,  at  the  sum  of  $22,000,  and 
assessed  the  tax  at  $33.  For  the  following 
year  such  capital  was  appraised  at  $90,000, 
and  the  tax  assessed  at  $135.  The  relator, 
feeling  aggrieved  because  patent  rigbta  were 
included  in  the  valuation,  procured  a  writ  of 
certiorari  to  review  the  action  of  the  comp- 
troller, and  from  the  order  of  the  appellate 
division  reversing  his  determination  this  ap- 
peal was  taken. 

If  the  tax  under  review  was  assessed 
upon  patent  rights,  it  is  void,  because  they 
are  exempt  from  taxation  by  Federal  law. 
People  ex  rel.  Edison  Electric  Illuminating 
Co,  V.  Brooklyn,  156  N.  Y.  417,  42  L.  R.  A. 
290,  51  N.  E.  269.  If,  however,  it  was  im- 
posed upon  a  corporate  franchise  involving 
the  right  to  use  all  kinds  of  property,  in- 
cluding patent  rights,  it  is  not  void,  because 
franchises  are  not  exempt  by  any  law.  The 
system  of  taxation  in  this  state  is  so  com- 
plicated as  to  invite  mistakes  on  the  part 
of  those  who  are  called  upon  to  enforce  the 
law.  In  some  instances  the  tax  is  laid 
upon  property,  and  in  others  upon  rights 
and  privileges  coimected  with  property. 
There  is  direct  taxaticm  of  real  estate  and  of 
some  personal  property,  indirect  taxation 
of  other  personal  property,  taxation  of  the 
capital  stock  of  corporations  and  of  their 
franchises,  taxation  upon  the  right  of  suc- 
cession to  the  property  left  by  decedents, 
and  the  like.  The  case  now  before  us  in- 
volves one  form  of  taxation  to  which  cer- 
tain corporations,  such  as  the  relator,  are 
subject,  and,  in  order  to  appreciate  the  prin- 
ciple upon  which  it  is  based,  we  will  con- 
sider for  a  moment  the  other  forms  of  taxa- 
tion to  which  corporations  of  this  class  are 
liable. 

There  is,  first,  an  organization  tax  pay- 
able  to  the  state,  which  is  imposed  but  once, 
and  is  exacted  for  the  privilege  of  becoming 
a  corporation.  Tax  Law  (Laws  1896,  p.  855, 
chap.  908,  §  180).  Next,  there  is  a  tax 
upon  the  real  estate  owned  by  the  corpora- 
tion in  this  state,  which  is  assessed  the  same 
as  if  it  were  owned  by  an  individual.  Id. 
pp.  797,  802,  chap.  908,  S§  3,  11.  Tlie  per- 
sonal property  of  the  corporation  is  not 
directly  taxed,  but  its  capital  stock  and  sur- 
plus, after  deducting  the  assessed  value  of 
its  real  estate,  and  making  some  other  de- 
ductions, is  assessed  at  its  actual  value.  Id. 
p.  802,  chap.  908,  {  12.  Finally,  there  is 
a  franchise  tax  on  corporations  which  is 
payable  annually  to  the  state,  "computed 
upon  the  basis  of  the  amount  of  its  capital 
stock  employed  within  this  state."     Id.  p. 
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856,  chap.  908,  §  182.      This  is  not  a  tax 
upon  property,  although  it  is  measured  by 
the  value   of  the  property,   but   upon   the 
right  of  a  corporation  to  exist  and  exercise 
the  powers  granted  by   its  charter.    These 
forms  of  taxation  do  not  all  rest  upon  the 
same  principle.    The  organization  tax  is  in 
the  nature  of  a  license  fee  for  the  right  to 
become  a  corporation.     The  tax  upon  real 
estate  is*  a  direct  tax  upon  real  property, 
and  the  tax  upon  capital  stock  is  an  in- 
direct  tax   upon   personal    property,   while 
the  franchise  tax  is  not  laid  upon  propei-ty 
at  all,  but  is  imposed  upon  the  corporation 
for  the  privilege  of  carrying  on  business  in 
this  state  and  exercising  the  corporate  fran- 
chises granted  by  the  state.     The  distinc- 
tion between  a  tax  upon  the  property  of  a 
corporation  and  a  franchise  tax,  although 
well  established  and  of  great  importance, 
is  easily  overlooked,  as  we  find  from  our 
own  experience.     We  will  refer  to  some  of 
the  cases  which  make  this  distinction  clear. 
In  Monroe  County  8av,  Bank  y.' Rochester, 
21  N.  Y.  365,  the  tax  involved  was  imposed, 
pursuant  to  statute,  upon  the  franchise  and 
privileges  granted  to  a  domestic  corporation, 
and  it  was  claimed  that  the  tax  was  void 
because  the  corporation,  a  savings  bank,  had 
invested  part  of  its  fimds  in  united  States 
bonds.     The  court  said:     ''It  now  becomes 
important  to  inquire  whether  the  assessment 
in  the  case  now  before  us  is  affected  by  the 
fact  that  the  banks  have  invested  a  portion 
of  their  moneys  received  from  depositors, 
or  of  the  profits  arising  on  such  moneys,  in 
bonds  or  securities  of  the    United    States, 
which  are  exempt  from  taxation.     In  my 
opinion,  if  the  whole  of  the  plaintiff's  funds 
were  so   invested  it  would  not  affect  the 
validity  of  the  act.     The  tax  being  levied 
upon  the  franchises  and  privileges  of  the 
corporation,  the  special  use  which  it  makes 
of  its  lawful  power  is  quite  unimportant. 
Because,   I  repeat,  that  neither  the  aggre- 
gate property  employed  nor  the  accumulated 
profits  are  taxed.    They  are  regarded  as  im- 
portant only  as  they  may  furnish  a  just 
and  fair  measure  of  estimating  the  value  of 
the  property  which  produced  them,  in  order 
that  such  value  may  form  the  basis  of  taxa- 
tion.    .     .     .     It  is  true  that,  where  a  state 
tax  is  laid  upon  the  property  of  an  indi- 
vidual or  a  corporation,  so  much  of  their 
property  as   is   invested   in   United   States 
bonds  is  to  be  treated,  for  the  purposes  of 
assessment,  as  if  it  did  not  exist;  but  this 
rule  can  have  no  application  to  an  assess- 
ment upon  a  franchise,  where  a  reference 
to  property  is  made  only  to  ascertain  the 
value    of    the    thing    assessed.     ...     It 
must,  therefore,  be  regarded  as  soimd  doc- 
trine to  hold  that  the  state,  in  granting  a 
franchise  to  a  corporation,  may  limit  the 
63L.K.  A. 


powers  to  be  exercised  under  it,  and  annex 
conditions  to  its  enjoyment,  and  make  it 
contribute  to  the  revenue  of  the  state.  If 
the  grantee  accepts  the  boon  it  must  bear 
the  burden." 

This  case  was  cited  with  approval  in  Peo- 
ple V.  Home  Ins.  Co.  92  N.  Y.  328,  which 
also  involved  a  tax  upon  the  corporate  fran- 
chise or  business  of  a  corporation.  Laws 
1880,  p.  765,  chap.  542,  §  3;  Laws  1881,  p. 
481,  chap.  361.  The  defendant  in  that  case 
claimed  that  the  amount  of  its  investment 
in  United  States  bonds  should  be  deducted 
from  the  total  amount  of  its  capital  stock, 
upon  the  ground  that  sucli  bonds  were 
exempt  from  taxation.  Chief  Judge  Ruger, 
after  reviewing  the  authorities,  speaking  for 
all  the  judges  said:  "Applying  the  tests 
derived  from  these  authorities,  it  seems 
conclusively  established  that  the  act  under 
which  this  tax  was  levied  must  be  held  to 
have  imposed  a  franchise^  and  not  a  prop- 
erty, tax,  and  that  its  enactment  consti- 
tuted a  lawful  exercise  of  legislative  power. 
It  is  levied  upon  corporations  alone,  and  one 
of  the  penalties  provided  for  its  nonpay- 
ment is  the  forfeiture  of  their  charter.  The 
amount  of  the  tax  is  dependent  upon  their 
business  prosperity,  as  evidenced  by  their 
capeu^ity  to  declare  dividends,  instead  of 
upon  the  value  of  the  corporate  property, 
and  it  is  made  payable  by  the  corpora- 
tions affected  directly  to  the  state  authori- 
ties. .  .  .  The  contention  is  that  we 
should  hold  that  the  legislature  has  really 
imposed  a  tax  up<»i  property  while  pro- 
fessing only  to  tax  a  franchise.  In  other 
words,  the  rule  of  construction  claimed  is 
that  we  should  impute  to  the  legislature  an 
unlawful  intent  in  a  case  where  its  action 
is  plainly  sustainable  upon  justifiable 
grounds.  Well  and  long  settled  rules  for- 
bid us  from  placing  such  an  interpretation 
upon  statutory  enactments,  and  require  us 
to  make  every  reasonable  intendment  to  up- 
hold, rather  than  to  nullify,  the  exercise' 
of  legislative  authority.  The  authorities 
cited  would  seem  to  require  us  to  hold  this 
law  valid  as  a  tax  upon  franchise,  even 
though  that  character  had  not  been  express- 
ly ascribed  to  it  by  the  terms  of  the  act." 

The  case  was  removed  for  review  to  the 
Supreme  Court  of  the  United  States,  and, 
in  affirming  the  judgment  of  this  court,  that 
court  said:  "The  contention  of  the  plaintiff 
in  error  is  that  the  tax  in  question  was 
levied  upon  its  capital  stock,  and  therefore 
invalid  so  far  as  the  bonds  of  the  United 
States  constitute  a  part  of  that  stock.  If 
that  contention  were  well  founded,  tliere 
would  be  no  question  as  to  the  invalidity  of 
the  tax.  .  .  .  Looking  now  at  the  tax  in 
this  case  upon  the  plaintiff  in  error,  .  .  . 
it  is  not  a  tax  in  terms  upon  the  capital 
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stoek  of  the  company,  nor  upon  any  bonds 
of  the  United  States  composing  a  part  of 
that  stock.  The  statute  designates  it  a  tax 
upon  the  'corporate  franchise  or  business' 
of  the  company,  and  reference  is  only  made 
to  its  capital  stock  and  dividends  for  the 
purpose  of  determining  the  amount  of  the 
tax  to  be  exacted  each  year.  By  the  term 
'corporate  franchise  or  business/  as  here 
urted,  we  understand  is  meant  .  .  .  the 
right  or  privilege  given  by  the  state  to  two 
or  more  persons  of  being  a  corporation ;  that 
is,  of  doing  business  in  a  corporate  capacity. 
.  .  .  The  granting  of  such  right  or  priv- 
ilege rests  entirely  in  the  discretion  of  the 
state,  and  of  course,  when  granted,  may  be 
accompanied  with  such  conditions  as  its  leg- 
islature may  judge  most  befitting  to  its 
interests  and  policy.  It  may  require,  as  a 
condition  of  the  grant  of  the  franchise,  and 
also  of  its  continued  exercise,  that  the  cor- 
poration pay  a  specific  sum  to  the  state  each 
year  or  month,  or  a  specific  portion  of  its 
gross  receipts,  or  of  the  profits  of  its  busi- 
ness, or  a  sum  to  be  ascertained  in  any 
convenient  mode  which  it  may  prescribe. 
The  validity  of  the  tax  can  in  no  way  be 
dependent  upon  the  mode  which  the  state 
may  deem  fit  to  adopt  in  fixing  the  amount 
for  any  year  which  it  will  exact  for  the 
franchise.  No  constitutional  objection  lies 
in  the  way  of  a  legislative  body  prescribing 
any  mode  of  measurement  to  determine  the 
amount  it  will  charge  for  the  privileges  it 
bestows.  .  .  .  From  the  very  nature  of 
the  tax,  being  laid  upon  a  franchise  given 
by  the  state,  and  revocable  at  pleasure,  it 
cannot  be  affected  in  any  way  by  the  char- 
acter of  the  property  in  which  its  capital 
stock  is  invested.  The  power  of  the  state 
over  the  corporate  franchises  and  the  con- 
ditions upon  which  it  shall  be  exercised  is 
as. ample  and  plenary  in  the  one  case  as  in 
the  otner."  Home  Itu.  Co.  v.  2^ew  York, 
134.  U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Rep.  593.  See  also  other  cases  decided  in 
tliat  court.  Society  for  Savings  v.  Coite,  6 
Wall.  594,  18  L.  ed.  897 ;  Provident  Inst.  v. 
Massachusetts,  6  Wall.  611,  18  L.  ed.  907; 
Delaioare  Railroad  Tax,  18  Wall.  206,  21  L. 
ed.  888. 

All  these  cases  relate  to  United  States 
bonds,  but  they  involve  the  principle  that, 
while  a  tax  cannot  be  assessed  upon  prop- 
erty that  is  exempt  by  act  of  Congress,  it 
may  be  imposed  upon  the  franchise  of  a  cor- 
poration to  which  such  exempt  property  be- 
longs, and  may  be  measured  by  the  value 
thereof.  The  principle  applies  with  the  same 
force  to  patent  rights  as  to  United  States 
bonds,  both  of  which  are  exempt  from  taxa- 
tion. There  is  no  distinction  in  this  respect 
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between  United  States  bonds,  patent  rights, 
and  copyrights.  The  same  principle  under- 
lies the  transfer  tax,  which  is  imposed  upon 
the  right  of  succession  by  will  or  inieetauey 
to  the  property  of  a  deceased  person.  It  is 
not  laid  upon  the  property  thus  transferred, 
although  it  is  computed  from  its  value, 
and,  even  if  the  property  consists  wholly  or 
in  part  of  Unit^  States  bonds,  they  are 
appraised  the  same  as  any  other  property  of 
the  decedent  for  the  purpose  of  ascertain- 
ing the  amount  of  the  tax.  Re  Sherman, 
153  N.  Y.  1,  46  N.  E.  1032;  Re  Whiting,  160 
N.  Y.  27,  34  L.  R.  A.  232,  44  N.  E.  716;  Re 
Sloane,  154  N.  Y.  109,  113,  47  N.  £.  978; 
Moore  v.  Ruchgaher,  184  U.  S.  593,  46  L.  ed. 
705,  22  Sup.  Ct.  Rep.  621.  A  state  cannot 
tax  the  property  of  the  United  States,  yet 
we  upheld  a  transfer  tax  upon  a  legacy  to 
the  United  States,  because  it  was  not  a  tax 
upon  property,  but  upon  the  right  of  suc- 
cession. Re  Merriam,  141  N.  Y.  479,  36  N. 
E.  505. 

While  the  power  to  tax  involves  the  power 
to  destroy  by  excessive  taxation,  when  the 
tax  is  not  imposed  for  that  purpose,  nor  laid 
upon  property,  but  upon  the  franchise  of  a 
corporation  or  upon  the  right  of  succession 
by  an  individual,  and  all  property,  whether 
exempt  by  Federal  law  or  not,  is  treated 
alike  by  including  it  in  the  appraisal  made 
to  fix  the  amount  of  the  tax,  the  state  has 
the  power  to  impose  a  franchise. or  a  suc- 
cession tax,  even  if,  as  in  this  case,  sub- 
stantially all  the  property  so  appraised 
happens  to  be  exempt  from  taxation  by 
statutes  of  the  United  States.  Moreover, 
while  excessive  taxation  upon  franchises 
might  destroy  the  corporation  itself,  which 
is  the  creature  of  the  state  it  could  not  de- 
stroy the  letters  patent,  which,  when  sold  in 
liquidation  proceedings,  would  confer  upon 
the  purchaser  an  unimpaired  right  of  mo- 
nopoly. 

None  of  the  cases  which  we  have  thus 
far  cited  were  called  to  our  attention,  nor 
was  the  distinction  between  a  tax  upon 
property  and  a  tax  upon  franchises  pointed 
out  when  we  had  before  us  the  case  of  Peo- 
ple ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  159 
N.  Y.  70,  45  L.  R.  A.  126,  53  N.  E.  685.  Ui>on 
the  argument  of  that  case  the  attorney  gen- 
eral cited  People  ex  rel.  Edison  Elect rio 
Light  Co.  v.  Campbell,  138  N.  Y.  543,  20  L. 
R.  A.  453,  34  N.  E.  370.  which  involved  the 
question  as  to  what  part  of  the  capital 
stock  of  the  relator  therein  was  employed 
in  this  state,  and  the  claim,  as  well  as  the 
concession,  of  its  counsel  was  that  "the 
capital  stock  of  the  relator  invested  in  the 
letters  patent  of  the  United  States  and  of 
other  countries  in  North  and  South  Amer- 


1908.     PxoPLK  «x  reU  Unitbd  States  Aluminium  Pkimtiko  Plate  Co.  y.  Kmight.    91 


ica  is  not  liable  to  taxation  here,  except  in 
80  far  as  the  said  letters  patent  of  the 
United  States  apply  to  the  territory  includ- 
ed within  the  state  of  New  York."  No 
question  as  to  a  franchise  tax  was  involved 
in  the  Edison  Case^  nor  was  the  distinction 
between  a  tax  upon  the  property  of  a  cor- 
poration and  a  tax  upon  the  right  of  a  cor- 
poration to  continue  to  live  and  do  business 
alluded  to  in  any  way. 

The  only  other  cases  cited  in  behalf  of  the 
state  upon  the  argument  of  the  Johnson 
Case,  except  those  relating  to  the  good  will 
of  the  relator  therein,  which  was  the  main 
subject  of  discussion  at  the  bar,  were  Pal- 
m«T  V.  De  Witt,  47  N.  Y.  539,  7  Am.  Rep. 
480,  and  People  ex  rel.  Wiebusch  d  H.  Co. 
V.  Roberts,  154  N.  Y.  108,  47  N.  E.  980,  in 
neither  of  which  was  the  controlling  dis- 
tinction between  taxing  property  and  tax- 
ing the  right  to  do  business  as  a  corporation 
mentioned  or  involved.  Accordingly,  in  de- 
ciding the  Johnson  Case,  we  overlooked  that 
distinction,  treated  the  tax  as  imposed  upon 
property,  and  held  that,  9,s  copyrights 
granted  by  the  United  States  are  not  sub- 
ject to  the  taxing  power  of  the  state,  the 
comptroller  erred  when  he  included  them 
in  making  his  valuation.  •  There  is  no  dis- 
tinction, so  far  as  the  right  of  taxation  is 
concerned,  between  eopyrights  and  patent 
rights,  and  the  state  has  no  power  to  tax 
either,  but  it  has  power  to  impose  a  fran- 
chise tax  upon  a  corporation  which  owns 
either,  because  that  is  not  a  tax  upon  prop- 
erty, as  we  have  already  endeavored  to  make 
clear.  The  subject  is  of  such  importance 
to  the  state  that  we  think  the  rule  of  stare 
decisis  should  be  departed  from  in  this  in- 
stance, no  rule  of  property  being  involved, 
as  otherwise  all  corporations  subject  to  a 
franchise  tax  would  escape  the  burden  to  the 
extent  that  they  invested  their  capital  in 
United  States  bonds,  or  any  other  property 
exempt  from  taxation  by  act  of  Congress. 
Laws  1901,  pp.  316,  1319,  chaps.  132,  535. 

An  effort  is  made  to  distinguish  the  John- 
son Case  upon  the  ground  that  the  relator 
therein  was  a  foreign  corporation,  while  in 
the  case  in  hand  it  is  a  domestic  corporation. 
This  distinction  would  '^result  in  an  unjust 
discrimination  against  doipestic  corpora- 
tions." For  the  reasons  given  by  the  learned 
appellate  division  we  think  there  is  no  such 
distinction.  We  unite  with  them  in  saying 
that  **the  principle  of  taxation  is  the  same 
in  both  cases.  In  the  case  of  a  domestic  cor- 
poration, the  purpose  is  to  tax  that  intan- 
H^ble  property  belonging  to  it,  which  is  fre- 
quently of  great  value,  and  rests  solely  in 
its  right  to  exist  and  carry  on  its  business. 
Such  property  is  not  reached  by  local  taxa- 
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tion,  but  is  by  the  franchise  tax,  provided 
for  in  S  182,  made  taxable  by  the  state  offi- 
cers, and  solely  for  the  benefit  of  the  state 
at  large.  After  providing  for  such  a  tax 
and  arranging  for  the  rate  and  basis  upon 
which  it  shall  be  levied,  the  same  section 
provides  that  a  foreign  corporation  shall 
'pay  a  like  tax  for  the  privilege  of  exercis- 
ing its  corporate  franchises  ...  in  this 
state,  to  be  computed  upon  the  basis  of  the 
capital  employed  by  it  within  this  state.' 
In  the  instance  of  a  foreign  corporation  it 
is  not  its  franchise  that  is  taxed,  because 
it  is  not  subject  to  the  laws  of  this  state; 
but  it  is  that  intangible  property  which 
rests  solely  in  the  privilege  allowed  it  of 
exercising  its  franchise  within  this  state 
upon  which  the  tax  is  levied.  .  .  .  It  is 
no  more  an  assessment  upon  the  patents 
themselves  in  the  case  of  a  foreign  corpora- 
tion than  it  is  in  the  case  of  a  domestic  oor- 
poration,  and  in  neither  is  it  intended  as  an 
assessment  upon  anything  other  than  a  mere 
intangible  right  to  exercise  a  franchise 
within  this  state." 

The  interstate  commerce  case,  relied  upon 
by  the  respondent,  is  not  analogous,  because 
the  tax,  being  imposed  directly  "upon  the 
gross  receipts  of  said  company  for  tolls  and 
transportation,"  was  not  a  tax  upon  fran- 
chises, but  upon  "the  transportation  of  per- 
sons and  property  by  sea,  between  different 
states,  and  to  and  from  foreign  countries." 
Philadelphia  d  S.  Mail  8.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  ed.  1200,  7  Sup. 
Ct.  Rep.  1118. 

The  error  which  this  appeal  is  brought  to 
correct  was  primarily  our  own,  for  the  learn- 
ed appellate  division  properly  followed  a  de- 
cision made  by  as,  which,  as  we  now  think, 
was  based  upon  an  erroneous  principle,  and 
hence  should  be  overruled  in  so  far  as  it  held 
that  property  owned  by  a  corporation  and 
exempt  by  the  laws  of  the  United  States 
should  not  be  appraised  for  the  purpose  of 
fixing  the  amount  of  a  tax  upon  the  fran- 
chise of  a  corporation  subject  to  such  taxa- 
tion. 

Owing  to  the  importance  of  the  question 
involved.  Judge  Graj'  and  Judge  Martin, 
who  sat  in  the  Johnson  Case,  but  did  not  sit 
in  this  case,  were  requested  to  consider  the 
subject,  and  we  are  authorized  to  announce 
that  they  concur  in  this  opinion. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  determination  of  the 
comptroller  affirmed,  but  without  costs. 

Parker,  Ch.  J.,  and  O'Brieii,  Bart- 
lett,  HaisKty  Cullen,  and  Werner,  JJ., 
concur. 
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Gregorio  DI  LORENZO,  Appt., 

V. 

Johanna  DI  LOBENZO,  Reept, 

(174  N.  Y.  467.) 

A  ntArrlAore  contract  may  1»e  Annvlled 

.    by  tlie  covrty  irliere  it  "wmm  proeured 

pY  fraudvlent  repreaentAtions  by  the 

woman  that  during  the  man*s  absence  from 
the  state  she  bad  given  birth  to  a  child  of 
whlcb  be  was  the  father,  and  which  sbe  pur- 
ports to  exhibit  to  him,  no  such  child  erer 
haying  been  bom,  where  the  law  regards  mar- 
riage as  a  ciyll  contract,  and  the  statute  pro- 
vides that  it  may  be  annulled  when  the  con- 
sent of  one  of  the  parties  is  procured  by  fraud. 

(April  28,  1908.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  a  judg- 
ment of  a  trial  court  for  Elings  County 
which  annulled  a  marriage  on  the  ground 
of  fraud.    Reversed. 

Statement  by  Gray,  J. : 

This  action  was  brought  to  have  the  mar- 
riage between  the  plaintiff  and  the  defend- 
ant annulled  upon  the  ground  that  the  for- 
mer's oonsen't  thereto  was  induced  by  the 
fraud  of  the  latter.  It  is  all^^  in  the  com- 
plaint in  substance,  that  prior  to  the  mar- 
riage of  the  parties,  in  the  city  of  New 
York,  in  November,  1801,  the  defendant 
falsely  represented  to  the  plaintiff  that  in 
October,  1891,  during  a  period  of  time  when 
he  was  absent  from  the  state,  she  had  given 
birth  to  a  male  child,  of  which  he  was  the 
father,  whom  she  exhibited  to  him  as  such; 
that  he,  believing  these  representations,  and, 
in  order  to  legitimatize  the  child,  was  in- 
duced to  marry  the  defendant;  that  without 
such  representations  he  would  not  have  made 
the  marriage;  that  the  defendant's  represen- 
tations were  false,  in  that  she  had  not  given 
birth  to  any  child,  but  had  fraudulently 
procured  one  to  produce  to  the  plaintiff  for 
the  purpose  of  inducing  him  to  consent  to 
marry  her;  that,  as  a  result  of  the  strata- 
gem, he  did  marry  her;  that  there  has  been 
no  issue  of  the  marriage;  that  the  falsity 
of  these  representations  was  discovered  but 
a  short  time  before  the  commencement  of 
the  action,  and  that  since  their  discovery  he 
has  not  cohabited  with  the  defendant.  In 
answer  to  the  complaint,  the  defendant  de- 
nied so  much  of  its  allegations  as  related 
to  the  fraudulent  representations,  and  set 
up  an  earlier  marriage  w4th  the  plaintiff 
in    1890,   which   was   consummated   by    co- 


NOTR. — For  fraud  as  ground  for  annulment  of 
marriage,  see  also,  in  this  series,  Lewis  v.  Lewis, 
9  L.  R.  A.  505 :  Franke  v.  Franke,  18  L.  R.  A. 
875 ;  Cummington  x.  Belchertown,  4  L.  R.  A. 
131 ;  and  Smith  v.  Smith,  41  L.  R.  A  800. 
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liabitation.  After  the  joinder  of  issue,  the 
defendant  moved  for  a  juiy  trial,  and  the 
trial  court  framed  specific  questions  of  fact, 
which  were  tried  out  before  a  jury,  who 
rendered  a    verdict    upon    each.     The    first 
question  was  whether  the  parties  had  been 
earlier  married  by  an  Italian  minister   as 
alleged  by  the  defendant.    To  this  question 
the  jury  answered,  "No."    The  second  ques- 
tion was  whether,  in  October,  1891,  or  prior 
thereto,  the  defendant  for  the  purpose  of  in- 
ducing the  plaintiff  to  marry  her,  falsely 
and  fraudulently  represented  to  him  that, 
during  plaintiff's  absence   from  the   state, 
she  had  given  birth  to  a  male  child,  of  which 
he  was  the  father,  and  whether  she  then  and 
there  produced  and  exhibited  said  child  to 
him.     To  this  question  the  jury  answered, 
''Yes."    The  third  question  was  whether  the 
plaintiff,  relying  upon  such  representations 
of  the  defendant,  and  believing  the  same 
to  be  true,  married  the  defendant  in  Novem- 
ber, 1891,  at  the  city  of  New  York.    To  this 
question  the  jury    answered,  **Yes."      The 
fourth  question  was  whether  said  defendant 
gave  birth  to  said  male  child,  or  to     any 
child,  on  or  about  October  5,  1891.    To  this 
question  the  jury  answered,   **No."     Upon 
the  action  coming  on  regularly  to  be  heard 
at  a  special  term,  the  court  adopted   these 
findings  of  the  jury,  and   filed  a  decision 
embodying  the  facts  established  by  the  ver- 
dict, and,  further,  finding  that  at  the  time 
of  the  marriage  the  plaintiff  was  seised   of 
real  estate  of  the  value  of  $65,000,  as   the 
defendant  well  knew;   that  there  had    no{ 
been  any  issue  of  the  marriage;  that  at  the 
time  of  the  marriage  the  parties  were,  and 
ever  since  have  been,  residents  of  the  state; 
that  since  the  discovery  of  the  defendant's 
fraud  the  plaintiff  had  not  cohabited  'with 
her,  and  that  the  plaintiff  was  entitled  to  a 
judgment  annulling  his  marriage  with    the 
defendant.    The  judgment  entered  upon  the 
decision  was  appealed  from  by  the  defend- 
ant to  the  appellate  division  in  the  second 
department,  where  it  was  reversed,  and    a 
new  trial  waa  ordered.      Frorii  the  order  of 
reversal  the  plaintiff  has  appealed  to  thi9 
court. 

Ifr.  Byron  TraTsr,  for  appellant: 

The  verdict  of  the  jury  established  that 
defendant  feignM  pregnancy  and  child  birth, 
and  actually  produced  a  false  child,  in  order 
to  bring  about  a  marriage  with  plaintiff. 

The  trick  of  defendant  in  obtaining  plain- 
tiff's consent — ^the  very  essence  of  a  mar- 
riage contract — ^was  an  intentional  fraud 
upon  him,  which  justified  the  special  term 
in  declaring  the  marriage  a  nullity. 

People  ew  rel.  Phelps  v.  Oyer  d  Terminer 
Court,  83  N.  Y.  436;  Mayer  v.  Dean,  115  N. 
Y.  556,  6  L.  R.  A.  540,  22  N.  E.  261;  Van, 


im. 


Di  LoBENzo  V.  Di  Lorenzo. 


93 


fifdkotdb  V.  Third  Ave.  R.  Co,  38  N.  Y.  346; 
Thomaa  v.  People,  34  N.  Y.  361 ;  Miller  v. 
LocktDOod,  32  N.  Y.  293;  Redfem  r.  Cor- 
nell, 6  App.  Div.  436,  39  N.  Y.  Supp.  656; 
Keyes  v.  Keyes,  6  Misc.  365,  26  N.  Y.  Supp. 
910;  Kujek  v.  Goldman,  150  N.  Y.  176,  34 
L.  R.  A.  156,  44  N.  E.  773;  Schumaker  v. 
Ka/Acr,  133  N.  Y.  590,  30  N.  E.  755. 

It  is  the  positive  statute  law  of  this  state 
that  a  marriage  may  be  annulled  by  the 
court  at  the  suit  of  the  injured  party,  where 
it  appears  that  his  or  her  consent  to  suc*h 
marriage  was  obtained  by  fraud. 

Code  Civ.  Proc.  §  1743,  subdiv.  4. 

There  can  safely  be  no  general  exclusive 
definition  of  what  constitutes  fraud. 

Parke,  History  of  the  Court  of  Chancery, 
p.  508;  Latdey  v.  Hot/per,  3  Atk.  279;  Mort- 
lock  V.  Buller,  10  Ves.  Jr.  306. 

Parties  cannot  become  husband  and  wife 
without  their  mutual  consent. 

2  Kent,  Com.  76,  77 ;  Portsmouth  v.  Ports- 
mouth, 1  Hagg.  Eocl.  Rep.  355. 

Our  courts  have  always  regarded  mar- 
riage in  no  other  light  than  as  a  ciyil  con- 
tract, not  differing  from  any  other  contract, 
except  that  it  is  not  revocable  or  dissoluble 
at  the  will  of  the  parties. 

Kujek  V.  Goldman,  160  N.  Y.  176,  34  L. 
R.  A  156,  44  N.  E.  773;  Hayes  v.  People, 
25  N.  Y.  390,  82  Am.  Dec.  364;  Clayton  v. 
WardeU,  4  N.  Y.  230;  GHffin  v.  Griffin,  47 
N.  Y.  134;  Ferlat  v.  Gojon,  Hopk.  Ch.  478, 
14  Am.  Dec.  554;  Scott  v.  Shufeldt,  5  Paige, 
43;  Hides  v.  Hides,  65  How.  Pr.  17;  Moot 
V.  Moot,  37  Hun,  288;  Keyes  v.  Keyes,  6 
Misc.  355,  26  N.  Y.  Supp.  910;  King  v. 
Burton-upan-Trent,  3  Maule  A  S.  537 ;  Blank 
Y.  Blank,  107  N.  Y.  91,  13  N.  E.  615. 

Where  a  party  has  practised  a  deception 
with  a  view  to  a  particular  end,  which  has 
been  attained  by  it,  he  cannot  be  allowed  to 
deny  its  materiality. 

Smith  V.  Kay,  7  H.  K  Cas.  750;  Donovan 
▼.  Donovan,  9  Allen,  140;  Kujek  v.  Gold- 
man, 150  y.  Y.  176,  34  L.  R.  A.  156,  44  N.- 
E.  773;  Piper  v.  Hoard,  107  N.  Y.  73,  13  N. 
E.  626. 

When  defendant  produced  this  spurious 
child  and  induced  plaintiff  to  marry  her 
by  the  false  representation  that  he  was  the 
father  of  it,  she  was  guilty  of  an  intentional 
frand  upon  him. 

Scott  V.  Shufeldt,  5  Paige,  43;  Harden  v. 
Barden,  14  N.  C.  (3  Dev.  L.)  548;  2  Nelson, 
Divorce,  S  575;  1  Bishop,  Marr.  Div.  &■  Sep. 
\  501;  Bigelow,  Fr.  ed.  1877,  p.  93;  2  Kent, 
Com.  77. 

It  may  be  that  there  are  persons  who 
would  not  have  been  deceived  by  such  repre- 
sentations and  active  measures  as  defendant 
resorted  to.  But  the  law  does  not  wholly 
outlaw  the  credulous  from  its  protection. 

People  ex  rel,  Phelps  v.  Oyer  d  Terminer 
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Court,  83  N.  Y.  436;  Mead  v.  Bunn,  32  N. 
Y.  275;  Kountze  v.  Kennedy,  147  N.  Y.  124, 
29  L.  R.  A.  360,  41  N.  E.  414;  Hadcock  v. 
Osmer,  153  N.  Y.  604,  47  N.  E.  923;  Brown 
V.  Post,  1  Hun,  303,  Affirmed  in  62  N.  Y. 
651;  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
120,  122. 

No  one  is  at  liberty  to  represent  the  con- 
trary of  that  of  which  he  is  persuaded  in  his 
own  mind  by  way  of  inducement  to  another 
to  contract  with  him. 

Clark  V.  Baird,  9  N.  Y.  184;  Van  Houten 
y,  Morse,  162  Mass.  414,  26  L.  R.  A.  430, 
38  N.  E.  715;  NeviUe  v.  Wilkinson,  1  Bro. 
Ch.  546. 

Plaintiff  had  a  right  to  rely  on  the  posi- 
tive and  repeated  statements  of  defendant 
and  her  mother  that  defendant  had  given 
birth  to  the  child  and  he  was  not  required 
to  go  to  Philadelphia,  where  the  birth  was 
allied  to  have  taken  place,  and  investigate 
records  and  examine  witnesses. 

Blossom  V.  Barrett,  37  N.  Y.  434,  97  Am. 
Dec.  747;  People  v.  Peckens,  153  N.  Y.  570. 
47  N.  E.  883. 

Messrs.  Edward  Hymes,  Emaimel  M. 
Friend,  and  Mleliael  fleluuip,  for  re- 
spondent : 

The  averment  that  plaintiff  relied  upo|i 
defendant's  representation  and  believed  it 
is  tantamount  to  an  allegation  that  he  had 
illicit  intercourse  with  her  prior  to  the  mar- 
riage; otherwise,  of  course,  he  could  not 
have  been  deceived  by  it.  This  deprives 
plaintiff  of  a  right  to  maintain  the  action. 

Tait  V.  Tait,  3  Misc.  218,  23  N.  Y.  Supp. 
597;  States  v.  States,  37  N.  J.  Eq.  196; 
Seilheimer  v.  Seilheimer,  40  N.  J.  Eq.  412, 
2  Atl.  376;  Hoffman  v.  Hoffman,  30  Pa.  417; 
Richards  v.  Richards,  28  Pittsb.  L.  J.  N.  S. 
16;  Allen's  Appeal,  99  Pa.  201,  44  Am. 
Rep.  101;  Franke  v.  Franke  (Cal.)  18  L.  R. 
A.  375,  31  Pac.  571;  Scroggins  v.  Scroggins, 
14  N.  C.  (3  Dev.  L.)  535;  Barden  v.  Barden, 
14  N.  C.  (3  Dev.  L.)  548;  Long  v.  Long,  77 
N.  C.  304;  Shrady  v.  Logan,  17  Misc.  329, 
40  N.  Y.  Supp.  1010;  Glean  v.  Glean,  70 
App.  Div.  576,  75  N.  Y.  Supp.  622. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  order  of  the  appellate  division  re- 
versed upon  questions  of  law  only,  and  the 
facts  as  found  by  the  trial  court,  being  un- 
disturbed by  the  determination  of  the  ap- 
pellate division,  must  be  taken  to  be  true. 

The  theory  of  the  decision  by  the  appel- 
late division,  as  I  understand  it,  is  that  the 
fraud  in  this  case  was  insufficient  to  war- 
rant the  court  in  annulling  the  marriage 
betwe»i  the  parties,  and  that  the  considera- 
tions of  public  policy  which  environ  the 
marriage  delation  as  a  status  so  far  take  it 
out  of  the  domain  of  ordinary  contracts  as 
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to  render  this  conclusiou  necessary.  It  was 
considered  thai  the  representations  of  the 
defendant  "worked  no  wrong  for  which  the 
law,  as  at  present  established,"  would  af- 
ford any  remedy,  in  the  right  to  an  annul- 
ment of  the  marriage.  The  prevailing  opin- 
ion of  tlie  learned  court  is  very  elaborate 
and  clear,  and  its  conclusions  are  deliber- 
ately reached  upon  a  careful  consideration 
of  the  authorities.  In  my  opinion,  however, 
it  errs  in  failing  to  give  due  effect  to  the 
statutory  provision  relating  to  the  annul- 
ment of  a  marriage  for  fraud,  and'  in  not 
giving  to  the  element  of  a  free  and  true  con- 
sent in  a  marriage  contract  that  high  im- 
portance which  it  has  in  contracts  gener- 
ally. 

The  question,  therefore,  is  whether,  upon 
facts  establishing  that  the  consent  of  the 
plaintiff  to  marry  the  defendant  was  ob- 
tained by  a  fraudulent  representation  and  by 
a  stratagem,  causing  lum  to  believe  that  he 
was  the  father  of  the  defendant's  child,  the 
fraud  was  of  such  a  material  nature  as  to 
warrant  the  court  in  decreeing  the  annul- 
ment of  the  marriage  contract.  The  law 
of  this  state  with  respect  to  matrimonial 
actions  is  regulated  by  statute.  The  Re- 
vised Statutes  early  conferred  upon  the 
chancellor  the  jurisdiction  to  declare  a  mar- 
riage contract  void  and  to  annul  the  mar- 
riage (2  Rev.  Stat.  1st  ed.  142),  and  the 
Code  of  Civil  Procedure,  into  which  their 
provisions  were  carried,  confers  a  general 
jurisdiction  upon  the  courts  of  the  state, 
which  may  be  called  into  exercise  for  certain 
causes  existing  at  the  time  of  the  marriage. 
One  of  those  causes  is  stated  to  be  when 
"the  consent  of  one  of  the  parties  was  ob- 
tained by  force,  duress,  or  fraud;"  and  the 
only  limitation  imposed,  where  the  action 
is  on  the  ground  of  fraud,  is  that  it  must 
appear  that  the  parties  have  not,  at  any 
time  before  the  commencement  of  the  action, 
"voluntarily  cohabited  as  husband  and  wife, 
with  a  full  knowledge  of  the  facts  constitut- 
ing the  fraud."  Code  Civ.  Proc.  §  1743, 
subd.  4;  Id.  §  1750.  This  language  is  broad, 
and  warrants  but  the  one  reasonable  con- 
struction that  the  fraud  must  be  material 
to  that  degree  that,  had  it  not  been  prac- 
tised, the  party  deceived  would  not  have 
consented  to  the  marriage. 

The  statutes  of  this  state  declare  that 
marriage,  so  far  as  its  validity  in  law  is 
concerned,  is  a  civil  contract,  to  which  the 
consent  of  parties,  capable  in  law  of  con- 
tracting, is  essential.  2  Rev.  Stat.  Ist  ed. 
138.  It  certainly  does  differ  from  ordinary 
common-law  contracts  by  reason  of  its  sub- 
ject-matter and  of  the  supervision  which  the 
state  exercises  over  the  marriage  relation 
which  the  contract  institutes.  In  such  re- 
spects it  is  8ui  generis.  While  the  marriage 
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relation,  in  its  legal  aspect,  has  no  peculiar 
sanctity  as  a  social  institution,  a  due  regard 
for  its  consequences  and  for  the  orderly 
constitution  of  society  has  caused  it  to  be 
reg^ilated  by  laws  in  its  conduct  as  in  its 
dissolution.  Judge  Story  said  of  it  that 
it  is  "something  more  than  a  mere  contract. 
It  is  rather  to  be  deemed  an  institution  of 
society,  founded  upon  the  consent  and  con- 
tract of  the  parties;  and  in  this  view  it  has 
some  peculiarities  in  its  nature,  character, 
operation,  and  extent  of  obligation  different 
from  what  belong  to  ordinary  contracts.'* 
Story,  Conll.  L.  S  108,  note.  While,  then, 
it  is  true  that  marriage  contracts  are  based 
upon  considerations  peculiar  to  themselves, 
and  that  public  policy  is  concerned  with 
the  regulation  of  the  family  relation,  never- 
theless our  law  considers  marriage  in  no 
other  light  than  as  a  civil  contract.  Kujek 
V.  Goldman,  160  N.  Y.  176,  34  L.  R.  A.  156, 
44  N.  E.  773.  The  free  and  full  consent 
which  is  of  the  essence  of  all  ordinary  con- 
tracts is  expressly  made  by  the  statute  nec- 
essary to  the  validity  of  the  marriage  con- 
tract. The  minds  of  the  parties  must  meet 
in  one  intention.  It  is  a  general  rule  that 
every  misrepresentation  of  a  material  fact» 
made  with  the  intention  to  induce  another 
to  enter  into  an  agreement,  and  without 
which  he  would  not  have  done  so,  justifies 
the  court  in  vacating  the  agreement.  It  is 
obvious  that  no  one  would  obligate  himself 
by  a  contract  if  he  knew  that  a  material 
representation,  entering  into  the  reason  for 
his  consent,  was  untrue.  There  is  no 
valid  reason  for  excepting  the  marriage 
contract  from  the  general  rule. 

In  this  case  the  representation  of  the  de- 
fendant was  as  to  a  fact,  except  for  the 
truth  of  which  the  necessary  consent  of  the 
plaintiff  would  not  have  been  obtained  to 
the  marriage.  It  was  designed  to  create  a 
state  of  mind  in  the  plaintiff,  the  operation 
of  which  would  be  to  yield  a  consent  to 
marry  the  defendant  in  the  belief  that  he 
was  rectifying  a  great  wrong.  The  minds 
of  the  parties  did  not  meet  upon  a  common 
basis  of  operation.  The  artifice  was  such 
as  to  deceive  a  reasonably  prudent  person » 
and  to  appeal  to  his  sense  of  honor  and  of 
duty.  The  plaintiff  had  a  right  to  rely 
upon  the  defendant's  statement  of  a  fact, 
the  truth  of  which  was  known  to  her  and 
unknown  to  him,  and  he  was  under  no  obli- 
gation to  verify  a  statement  to  the  truth  of 
which  she  had  pledged  herself.  It  was  a. 
groHs  fraud,  and,  upon  reason,  as  upon  au- 
thority, I  think  it  afforded  a  sufficient 
ground  for  a  decree  annulling  the  marriage 
contract.  The  jurisdiction  of  a  court  of 
equity  to  annul  a  man*iage  for  fraud  in 
obtaining  it  was  early  asserted  in  this  state 
by  the  court  of  chancery,  at  a  time  when. 
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the  limited  powers  of  courts  of  law  were 
inadequate  for  the  purpose.  This  jurisdic- 
tion was  expressly  rested  upon  the  general 
power  to  vacate  contracts  in  all  cases  where 
they  had  been  procured  by  fraud.  From 
this  general  jurisdiction  of  equity  a  con- 
tract of  marriage  was  not  regarded  as  be- 
ing excepted  when  the  assent  to  it  was  the 
result  of  artifice  or  of  gross  fraud.  See 
Ferlai  v.  Ooi<m,  Hopk.  Ch.  478,  14  Am. 
Dec.  554;  Burti9  v.  Burtis,  Hof^  Ch.  557, 
14  Am.  Dec.  563.  If,  as  it  was  observed 
by  Chancellor  Sanford  in  Ferlat  v.  Qojon, 
Hopk.  Ch.  478,  14  Am.  Dec.  554,  no  instance 
of  the  exercise  of  this  jurisdiction  was  to 
be  found  in  England,  it  was  because  the 
ecclesiastical  or  spiritual  courts  had  cog- 
nizance of  matrimonial  causes;  but  he  said 
"the  jurisdiction  of  equity  in  cases  of  fraud- 
ulent contracts  seems  sufficiently  compre- 
hmsive  to  include  the  contract  of  mar- 
riage." 

In  8coit  y.  Shufeldt,  5  Paige,  43,  the 
action  was  to  annul  a  marriage  which  the 
plaintiff  had  been  induced  to  enter  into  in 
order  to  escape  proceedings  under  the  bas- 
tardy act,  which  the  defendant  had  brought 
against  him,  upon  her  oath  that  he  was  the 
father  of  her  child.  He  subsequently  ascer- 
tained that  the  child  was  by  a  negro.  Chan- 
cellor Walworth  held  that,  "if  the  mother, 
at  the  time  she  charged  him  [the  complain- 
ant 1  as  the  putative  father,  and  induced 
him  to  marry  her,  under  the  supposition  that 
the  child  might  possibly  be  his,  knew  it  was 
not  his  child,  but  that  it  was  the  child  of 
a  n^ro,  she  .  .  .  intentionally  de- 
frauded the  complainant  in  such  a  manner 
as  to  authorize  this  court  to  declare  the 
marriage  contract  a  nullity."  The  power 
that  was  deemed  by  the  court  of  chancery 
to  be  inherent  in  the  court  in  the  exercise 
of  its  equitable  jurisdiction  in  cases  of 
fraud  was  soon  thereafter  expressly  con- 
ferred upon  the  courts  by  the  legislature  of 
the  state.  In  Blank  v.  Blank,  107  N.  Y.  91, 
13  N.  E.  615,  the  action  was  to  set  aside  a 
judgment  annulling  a  marriage  contract  be- 
tween the  parties  upon  the  ground  that  the 
plaintiff  (the  former  wife)  had  been  in- 
duced, by  untrue  statements  as  to  the  law, 
to  refrain  from  defending  the  action.  The 
fraud  upon  which  the  action  to  annul  the 
marriage  had  been  based  consisted  in  the 
woman's  representation  that  she  was  a 
widow,  whereas  she  had  been  collusively  di- 
vorced from  a  former  husband,  who  was 
still  living.  In  affirming  the  judgment  in 
favor  of  the  defendant,  it  was  said  by  Judge 
Rapallo,  in  the  opinion,  that,  "whether  the 
marriage  between  the  defendant  and  the 
plaintiff  was  legal  or  illegal  as  matter  of 
law,  the  fraud  by  which  she  wcs  charged 
with  having  induced  the  defendant  to  en- 
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ter  into  the  contract  was  sufficient  to  justify 
the  court  in  setting  it  aside,  and  she  does 
not  in  any  manner  attempt  to  deny  that  she 
was  guilty  of  the  fraud  charged." 

Our  attention  has  been  called  to  cases  in 
the  courts  of  this  state  and  of  other  states 
which  seem  to  hold  a  different  doctrine  upon 
the  subject  of  the  judicial  annulment  of  a 
marriage  contract.  Whatever  may  be  said 
in  explanation  or  in  differentiation,  I  think 
it  is  sufficient  that  we  rely  upon  the  plain 
provision  of  our  statute  and  upon  the  ap- 
plication to  the  case  of  a  contract  of  mar- 
riage of  those  salutary  and  fundamental 
rules  which  are  applicable  to  contracts  gen- 
erally when  determining  their  validity.  If 
the  plaintiff  proves  to  the  satisfaction  of  the 
court  that  through  misrepresentation  of 
some  fact  which  was  an  essential  element  in 
the  giving  of  his  consent  to  the  contract  of 
marriage,  and  which  was  of  such  a  nature 
as  to  deceive  an  ordinarily  prudent  person, 
he  has  been  victimized,  the  court  is  em- 
powered to  annul  the  marriage.  Such  was 
the  judgment  of  the  trial  court  upon  the 
facts  in  this  case,  and  I  think  that  the 
learned  justices  of  the  appellate  division, 
who  concurred  in  reversing  that  judgment, 
were  in  error  in  holding  that  the  law  of 
this  state  afforded  no  remedy  to  the  plain- 
tiff. 

The  order  appealed  from  should  he  re- 
versed, and  the  judgment  entered  upon  the 
findings  of  the  Special  Term  should  be  af- 
firmed, with  costs  to  the  plaintiff  in  the 
Appellate  Division  and  in  this  court. 

ParKer,  Ch.  J.,  and  Bartlett,  HaisKt, 
Martin,  Cvlleii,  and  Werner,  JJ.,  con- 
cur. 


Re  ESTATE  OF  Mary  KILLAN,  Deceased. 
Martin  KILLAN,  Appt,, 

V. 

Miles  T.  O'REILLY,  Admr.,  etc.,  of  Mary 
Killan,  Deceased,  Respt, 

(172  N.  Y.  647.) 

1.  A  brother  of  an  Intestate,  irlio  la 
not  made  a  party  to  an  acconntinv 
of  the  adnifnlatrator,  may  treat  the  pro- 
ceedings in  which  the  accounting  was  had  as 
void,  and  institute  new  proceedings  to  com- 


NOTB. — Remedy  of  distributee  as  to  accounting 
of  lohich  he  had  no  notice  and  on  which  he 
did  not  appear. 

I.  Nature  of  proceeding  for  accounting,  set- 
tlement, and  distribution,  96. 
II.  By  appeal  from  the  judgment  or  decree,  97. 
III.  By  proceeding  in  the  court  in  which  de- 
cree was  made. 

a.  To  open  the  decree,  98. 

b.  By  new  action  or  proceedina,  100. 
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pel  an  accounting,  without  tbe  necesBltj  of 
coming  in  under  tlie  prior  one  by  motion  to 
•pen  that  decree. 

2.  One  proceeding  to  eon&pel  m  second 
acconntlngr  by  an  admlnistrntor  on 
the  ground  that  the  first  was  void  as  to  him 
because  he  was  not  made  a  party  to  it  should 
glye  notice  to  the  parties  who  appeared  in, 
and  were  affected  by,  the  original  proceed- 
ings. 

8.  Unkno-vm  next  of  kin  of  an  intes- 
tate may  be  bound  by  the  administrator's 
accounting,  by  the  Issuance  of  a  citation  run- 
ning to  persons  unknown,  as  proTlded  by 
statute. 

4.  Tbe  next  of  kin  of  an  tnteBtate»  mrbo 
y/rmM  not  made  a  party  to  the  adminis- 
trator's accounting,  may  proceed  in  equity 
against  all  persons  Interested,  to  procure  a 
redistribution  of  the  estate. 

8.     Bxceptions  to  tbe  conclnBionB  of  a 


■arroffate  tliat  the  next  of  kin  of  an  intes- 
tate, who  was  not  made  a  party  to  the  ad- 
ministrator's accounting,  cannot  institute  a 
proceeding  for  a  new  accounting,  but  must 
come  in  under  the  former  decree,  present  a 
question  of  law  for  the  appellate  court. 

(O'Brien,  Haight,  and  Werner,  J  J.,  dieeent,) 
(December  9,  1902.) 

APPEAL  bj  petitioner  from  an  order  of 
tbe  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  de- 
cree of  the  Monroe  County  Surrogate  which 
dismissed  a  proceeding  instituted  for  the  ju- 
dicial settlement  of  the  accounts  of  the  ad- 
ministrator of  Mary  Killan,  deceased.  .  Ke- 
versed. 
The  facts  are  stated  in  the  opinions. 


IV.  By  prooeeding  against  eweoutor  or  admin- 
istrator, 101. 
y.  By  prooeeding  against  those  who  have  re- 
ceived fund,  104. 

I.  Nature  of  proceeding  for  accounting,  settle- 
ment, and  distribution. 

In  Rb  Killan's  Bstatb,  in  which  the  de- 
cree of  the  surrogate,  and  the  unanimous  opin- 
ion of  the  appellate  division  of  the  supreme 
court  affirming  the  same,  were  reversed  by  a 
bare  majority,  the  position  of  the  majority 
Judges  was  that,  by  the  neglect  of  the  admin- 
istrator to  cite  persons  unknown,  the  surrogate 
did  not  acquire  Jurisdiction  Judicially  to  settle 
the  administrator's  account, — ^make  distribu- 
tion,— and  discharge  tlie  administrator;  and 
that  the  proceeding  was,  therefore,  absolutely 
void  as  to  the  petitioner.  That,  this  being 
so,  the  situation,  so  far  as  the  petitioner 
was  concerned,  was  the  same  aa  though 
there  had  been  no  accounting  or  settlement,  and 
he  was  entitled,  under  the  provisions  of  the 
Code,  to  call  upon  the  administrator  to  render 
an  account  of  his  proceedings  and  have  the 
same  settled ;  and  that  this  was  a  matter  of 
absolute  right,  and,  therefore,  the  petitioner 
was  not  to  be  relegated  to  an  application  to 
open  or  vacate  the  former  decree,  which  was 
not  a  matter  of  right,  but  was  addressed  to 
the  discretion  of  the  court. 

The  position  of  the  Judges  who  dissented  was 
that,  while  the  petitioner  had  a  right  to  be 
heard  and  give  evidence  tending  to  show  that 
he  alone  was  entitled  to  the  residuum  of  the 
estate,  being  the  sole  next  of  kin  of  the  intes- 
tate, and  that  the  former  finding  of  the  sur- 
rogate in  favor  of  the  persons  among  whom 
the  estate  had  by  the  decree  been  distributed 
was  an  error  of  fact, — ^he  had  no  right  to  do 
so  in  an  Independent  proceeding  which  utterly 
ignored  what  had  been  decided  before.  That 
.  the  surrogate  had  Jurisdiction  of  the  fund  to 
be  distributed,  and,  therefore,  of  the  question 
to  be  decided;  and  his  Jurisdiction  could  not 
be  impeached  collaterally,  but  could  be  at- 
tacked only  directly  in  a  proceeding  for  that 
purpose,  or  by  appeal.  That  orders  and  de- 
crees in  probate  courts  are  not  made  between 
party  and  party,  but  are  in  the  nature  of 
Judgments  in  rem,  that  are  good  against  all  the 
world,  even  against  persons  who  are  not  cited. 
That  in  this  case  the  petitioner  had  the  ab- 
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solute  right  to  intervene,  and  the  surrogate  had 
no  discretion  to  refuse  his  application,  since 
he  claimed  to  own  the  estate,  and  was  de- 
prived of  his  property  by  a  decree  to  which  he 
was  not  a  party.  That,  assuming  all  the  facts 
claimed  by  the  petitioner  to  be  true,  he  could 
accomplish  nothing  In  this  proceeding,  as  he 
must  first  get  rid  of  the  order  discharging  the 
administrator  and  the  decree  directing  distribu- 
tion ;  and  that  it  was  not  enough  to  say  that 
he  was  not  a  party  to  the  proceeding,  so  long 
as  the  court  had  Jurisdiction  over  the  fund, 
the  administrator,  and  the  actual  distributees. 

The  office  of  this  note  will  be  to  discover  and 
set  forth  the  remedy  of  one  who  claims  to  have 
been  deprived  of  his  rightful  share  In  the  es- 
tate of  a  decedent  by  a  distribution  made  upon 
an  accounting  in  which  it  will  be  assumed 
that  he  did  not  receive  the  notice  thereof  which 
the  law  entltle»  him  to,  and  which  he  in  no 
manner  waived.  In  doing  this,  it  has  been 
deemed  best,  before  .discussing  the  several  cases 
on  the  subject  in  their  classified  order,  to  take 
up  a  few  which  do  not  necessarily  specify  a 
particular  remedy,  but  which  describe  and 
characterise  the  proceeding  to  distribute  the 
estate  of  a  decedent. 

The  rule  that,  in  order  to  give  a  binding 
effect  to  a  Judicial  decision,  the  court  must 
have  Jurisdiction  of  the  subject-matter  and  of 
the  parties,  applies  more  especially  to  con- 
test between  party  and  party  as  to  i  .1  or 
personal  rights.  And  so  in  the  distribution  of 
an  intestate  estate  the  subject-matter — the 
property — is  within  the  Jurisdiction  of  the 
court;  and  the  Judgment,  by  determining  who 
are  entitled  to  distributive  shares,  and  extend- 
ing to  the  entire  estate,  determines  that  no 
other  persons  are  entitled,  and  is  necessarily 
conclusive,  because  nothing'  further  remains  to 
be  distributed.  Loring  v.  Steineman,  1  Met. 
208. 

This,  of  course,  is  where  the  notice  required, 
either  by  statute,  or,  in  the  absence  of  the  let- 
ter, by  the  rule  or  order  of  the  court,  to  per- 
sons entitled  as  distributees  by  law,  has  been 
given. 

The  conclusive  effect  of  Judgments  of  pro- 
bate and  other  courts  exercising  similar  pow- 
ers, upon  all  matters  within  their  Jurisdiction, 
is  generally  maintained  in  the  several  states. 
But,  although  the  probate  court  has  Jurisdic- 
tion over  the  subject-matter,  yet,  if  it  clearly 
exceeds  its  powers,  or  does  an  act  prohibited 
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Mr.  Geozss.  D*  Peck»  with  Ur,  Mttoa 

D.  Skort,  for  appellant: 

The  prooeedini^  which  resulted  in  the  al- 
leged decree  of  February  7,  1900,  was  not 
binding  or  in  any  way  conclusive  upon  the 
appellant,  as  the  surrogate's  court  acquired 
no  jurisdiction  of  his  person. 

Re  KiUan,  66  App.  Div.  312,  72  N.  Y. 
Supp.  714;  N.  Y.  Code  Civ.  Proc.  88  2742, 
2743;  1  Freeman,  Judgm.  4th  ed.  8  154,  p. 
277;  Hood  v.  Hood^  19  Hun,  300. 

The  alleged  decree  of  February  7,  1900, 
being  absolutely  void  and  inoperative  as  to 
the  appellant,  he  was  at  liberty  wholly  to 
disregard  it. 

Beardslee  v.  Dolge,  143  N.  Y.  166,  38  N. 

E.  205;  Ferguson  v.  Crawford,  70  N.  Y.  254, 
26  Am.  Rep.  689;  Dutton  v.  Smith,  10  App. 


Div.  668,  42  N.  Y.  Supp.  80;  1  Freeman, 
Judgm.  4th  ed.  8§  117,  120a,  p.  191;  Julian 
v.  Woolsey,  87  Hun,  326,  34  N.  Y.  Supp. 
321;  Re  Kimball,  18  App.  Div.  320,  40  N. 
Y.  Supp.  177;  Redf.  Surrogate  Ct.  Pr.  6th 
ed.  p.  826. 

The  remedy  and  proceeding  instituted  by 
petition  and  citation  by  the  appellant  in  the 
surrogate's  court  was  the  proper  one,  and 
the  one  expressly  authorized  by  statute. 

N.  Y.  Code  Civ.  Proc.  subd.  1,  88  2726, 
2727;  Jessup,  Surrogate's  Pr.  p.  1304;  Redf. 
Surrogate  Ct.  Pr.  5th  ed.  p.  768;  1  Free- 
man, Judgm.  4th  ed.  §  190,  p.  347;  Hood  v. 
Hood,  19  Hun,  300,  86  N.  Y.  661;  Dmiton  y. 
Smith,  10  App.  Div.  666,  42  N.  Y.  Supp. 
80;  Re  Lamb,  10  Misc.  638,  32  N.  Y.  Supp. 
226;  Jenkins  v.  Young,  35  Hun,  669;  Den- 


by  law,  its  decree  may  be  avoided  In  collater- 
tl  proceeding  as  well  as  by  appeal ;  bat  this  is 
only  one  way  of  sayingr  that,  where  the  Ju- 
risdiction of  the  court  over  the  sabject-matter 
1b  In  any  parlicnlar  limited,  then  its  decree  ia 
not  binding  if  it  oversteps  the  limits  fixed,  as 
in  such  case  it  Is  not  the  indiscreet  exercise  of 
the  power  granted,  bat  the  doing  of  an  act  for 
which  no  power  is  given,  or  which  is  expressly 
prohibited.     Pierce  v.  Prescott,  128  Mass.  140. 

A  decree  of  allowance  and  confirmation  in 
the  settlement  of  the  estate  of  an  intestate,  as 
well  as  a  decree  of  distribation,  is  a  proceeding 
M  rem,  analogous  to  proceedings  in  admiralty, 
and,  unless  removed  by  appeal,  finally  deter- 
mines the  rights  of  all  persons  to  the  property 
in  qoestlon,  whether  they  are  9ui  furU,  or  un- 
der disability.  Search  v.  Search,  27  N.  J.  Bq. 
187. 

Bat  see  Steen  v.  Steen,  25  Miss.  614,  infra, 
HI.  b;  Wood.v.  Myrick,  16  Minn.  404,  Gil. 
447,  4nfra,  IV. 

II.  By  appeal  from  the  fudgmeni  or  decree. 

It  ia  generally  conceded  that  the  remedy  by 
appeal  from  the  decree  may  always  be  exer- 
cised, and  so  that  remedy  has  rarely  been  ques- 
tioned; and  the  following  cases  show  that  it 
is  the  ordinary  method  of  reviewing  the  mat- 
ters Involved  in  the  decree. 

Where  a  person  entitled  to  a  distribution  in 
an  estate  had  died  while  the  estate  was  in 
process  of  administration,  and  the  probate 
court,  instead  of  bringing  his  persona]  repre- 
sentative before  it,  rendered  a  decree  on  final 
settlement  distributing  his  share  directly  among 
his  children,  his  administrator  was  by  petition, 
and  for  the  purpose  of  bringing  an  appeal  from 
the  decree,  made  a  party  to  it,  the  decree  was 
rerersed.  and  the  cause  remanded;  the  court 
stathig  that  It  had  repeatedly  held,  that,  where 
t  person  entitled  to  distribution,  of  an  estate 
dies.  It  is  error  to  proceed  to  final  settlement 
without  his  personal  representative.  McConi- 
eo  T.  Cannon,  25  Ala.  462. 

Where  the  probate  Judge  made  a  decree  upon 
the  application  of  the  executor,  distributing  a 
large  amount  of  confederate  money  unequally 
among  the  distributees,  and,  upon  the  recep- 
tion of  a  check  for  the  money,  entered  satis- 
faction, of  which  proceeding  the  distributees 
had  no  notice,  the  decree  was  reversed,  the 
court  saying  that  the  same  should  not  have 
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been  rendered  without  notice.  Gardner  v. 
Gardner,  42  Ala.  161. 

The  article  of  the  Louisiana  Code  which  au- 
thorizes an  executor  who  desires  authority  of 
the  court  of  probate  to  pay  creditors  to  call 
upon  all  persons  concerned  to  appear  and  file 
their  opposition,  while  it  will  prevent  an  heir 
who  is  negligent  in  opposing  payments  to  cred- 
itors to  contest  their  legality,  lias  no  appli- 
cation to  the  case  of  an  executor  who  seeks  to 
distribute  the  proceeds  of  an  estate  among  the 
heirs.  This  must  be  done  vooatia^vocandit,  and 
the  persons  concerned  are  not  to  be  cited  in 
the  mode  prescribed  by  the  article  before  men- 
tioned, which  must  be  restricted  to  cases  in 
which  nothing  is  sought  but  the  sanction  of 
the  court  to  the  payment  of  creditors;  and  a 
person  entitled  to  distribution  in  the  estate  of 
a  decedent,  who  has  had  only  such  notice,  will 
be  entitled  to  a  reversal  on  appeal  from  the 
decree  made  by  the  court  of  probate,  and  the 
fact  that  he  had  been  present  and  subscribed 
the  inventories  will  not  preclude  him  from  be- 
ing entitled  to  the  notice  provided  by  the  Code 
of  Practice.    Millaudon  v.  Cajus,  6  La.  222. 

Where  the  judge  of  probate  did  not,  before 
an  order  of  partition  was  made  by  him,  cauM 
the  several  persons  interested  in  the  said  es- 
tate to  be  notified  thereof  that  they  might  have 
opportunity  to  be  heard  upon  the  subject  in- 
volved therein,  the  supreme  court  reversed  his 
decree.  Ew  parte  Bobinson,  1  D.  Chip.  (Vt) 
367. 

However  the  proceedings  of  a  court  of  pro- 
bate might  formerly  be  avoided  by  plea,  on  ac- 
count of  any  irregularity,  It  must  now  be  held 
that,  if  the  court  acta  within  its  Jurisdiction 
as  to  the  subject-matter  of  its  decisions,  as  to 
the  persons  to  be  affected,  and  as  to -the  course 
of  proceedings  prescribed  for  it  by  law,  its  de- 
cisions are  binding  and  conclusive  upon  all  par- 
ties interested.  They  may  be  heard  and  re- 
examined upon  appeal,  which  is  the  mode  ap- 
pointed for  the  correction  of  Its  errors:  but 
they  cannot  be  questioned  or  impeached  col- 
laterally in  any  other  court  or  course  of  pro- 
ceedings, unless  fraud  is  alleged.  Tebbets  v. 
Tllton,  24  N.  H.  120. 

Where  statutes  in  regard  to  the  final  account 
of  an  executor  or  administrator  provide  that, 
before  the  time  appointed  for  the  hearing  and 
settlement  thereof,  the  executor  or  adminis- 
trator shall  file  with  the  clerk  of  the  court  hrv- 
ing  Jurisdiction  a  copy  of  the  notice  thereof 
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ton  V.  Ontario  County  Xai.  Bank,  150  N.  Y. 
126,  44  N.  E.  781;  Jackson  em  dem,  Antell 
V.  Brown,  3  Johns.  459. 

A  motion  either  to  open  or  vacate  a  de- 
cree is,  without  exception,  addressed  to  the 
discretion  of  the  court.  No  one  has  a  legal 
right  to  demand  that  a  decree  once  regularly 
entered  and  enrolled  be  set  aside  upon  mo- 
tion. Where  the  decree  is  not  even  pre- 
sumptively binding  upon  the  appellant,  the 
courts  are  prone  to  leave  a  party  who  asks 
to  open  or  vacate  such  a  decree  to  his  rem- 
edy. And  the  question  naturally  suggests 
itself,  Wliat  could  that  remedy  be  in  this 
case  other  than  the  one  adopted  by  the  ap- 
pellant? 

Foote  V.  Lathrop,  41  N.  Y.  358;  McCunn's 
Estate,  16  N.  Y.  S.  R.  712;  People  ex  rel. 
Brush  V.  Brown,   103   N.   Y.  684,  9   N.  E. 


with  proper  proof  of  its  publication  in  the  man 
ner  reiiiiired  by  law  before  a  final  account  can 
be  heard,  adjudged,  and  settled,  so  as  to  bf 
of  binding  force  upon  the  creditors,  heirs,  and 
legatees,  such  statutes  must  be  observed ;  and 
unless  they  are,  the  court  Is  without  competent 
authority  to  make  a  decree  allowing  or  disal- 
lowing the  account.  Dray  v.  Bloch,  29  Or.  347, 
45  Pac.  772. 

This  was  an  appeal  from  the  decision  of  the 
court  of  probate,  which  had  filed  and  approved 
a  supplemental  account  without  notice  to  cred- 
itors and  heirs  of  the  estate. 

See  also  Jennison  v.  Hapgood,  7  Pick.  1.  19 
Am.  Dec.  258,  infra.  III.  a;  O'Neil's  Appeal, 
65  Conn.  409,  11  Atl.  857— infra,  IV. 

III.  By  proceeding  in  the  court  in  which  decree 
was  made. 

a.  To  open  the  decree. 

In  Rk  Killan's  Estatr,  the  surrogate's 
court,  the  appellate  division  of  the  supreme 
court,  and  the  dissenting  judges  of  the  court 
of  appeals  united  in  asserting  that  the  person 
claiming  to  have  been  deprived  of  his  share 
of  the  estate  must  address  his  claim  for  relief 
to  the  court  in  which  the  decree  for  settlement 
and  distribution  had  been  made,  and  that  he 
was  remediless  so  long  as  that  decree  remained 
m  force. 

Where  the  administratrix  had  made  no  final 
settlement  of  her  administration,  and  had  not 
paid  the  distributees  under  this  order,  the 
whole  matter  was  declared  by  the  court  to  be 
in  fieri.  And,  where  an  order  of  distribution 
had  been  made  which  was  void  as  to  the  heirs 
by  reason  of  their  not  having  had  due  notice, 
the  probate  court  had  power  to  retrace  its 
steps  and  make  a  new  distribution.  Long  v. 
Thompson,  60  111.  27. 

After  an  administrator,  In  obedience  to  a  de- 
cree of  the  orphan's  court,  which  decree  was  it- 
self lef^al  ind  in  accordance  with  the  facts  es- 
tablished in  evidence  before  the  court  at  the 
rime  It  was  made,  and  which  he  was  bound  to 
obey,  has  paid  over  the  entire  balance  In  his 
hands  to  three  distributees  as  directed  by  the 
decree,  an  order  of  the  orphan's  court  setting 
aside  the  decree  of  distribution  is  clearly  Il- 
legal.    Exton  v.  Zule.  14  N.  J.  Eq.  501. 

Where  a  statute  only  provides  for  notice  of 
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327;  Re  Baldirin,  87  Hun,  372,  34  N.  Y. 
Supp.  435;  Beards  v.  Wheeler,  76  N.  Y. 
213;  Ahram  French  Co,  v.  Marx,  10  Misc. 
384,  31  N.  Y.  Supp.  122. 

The  surrogate  ha?  no  power  to  open  or  va- 
cate the  decree  of  Febriutry  7,  1900,  upon  the 
application  of  the  appellant,  a  stranger  to 
the  record,  under  such  circumstances  as  this 
case  presents. 

Wait,  Fraud.  Conv.  3d  ed.  5  270,  p.  476; 
Re  Soule,  72  Hun,  594,  25  N.  Y.  Supp.  270; 
Yale  V.  Baker,  2  Hun.  468;  N.  Y.  Code  Civ. 
Proc.  §  2481,  subd.  6. 

Appellant  is  entitled  to  the  benefit  of  the 
assumption  of  the  truth  of  the  allegation  in 
the  petition  that  there  had  been  no  account- 
ing by  the  administrator. 

Kennedy  v.  A'eic  York,  73  N.  Y.  366,  29 
Am.    llep.    100;    Eddy   v.    Ellicottville,    35 


inal  settlement  the  distribution  Is  ancillary  to 
he  settlement,  and  no  other  notice  is  required. 
Vnd  in  this  case  all  the  notice  required  by 
itatute  was  given.     Ibid. 

For  further  statement  as  to  this  case,  see 
nfra,  V. 

The  county  court,  which.  In  Wisconsin,  is 
clothed  with  probate  Jurisdiction,  has  the 
power,  on  the  application  of  legatees,  to  open 
a  settlement  and  distribution  made  by  the  ad- 
ministrator with  the  will  annexed  of  a  <le> 
cedent,  distributing  the  estate  to  himself,  by 
virtue  of  assignments  to  himself  obtained  from 
such  legatees  by  him  in  fraud  of  their  rights. 
Creamer  v.  Ingails,  89  Wis.  112,  61  N.  W.  82. 

An  original  bill  in  chancery  cannot  be  main- 
tained to  recover  from  one  who  has  received  a 
portion  of  the  estate  of  a  decedent  after  the 
distribution  thereof  under  an  order  of  the  pro- 
bate court,  to  recover  from  him.  a  ratable  pro 
portion  of  the  estate  to  which  the  plain tllf 
claims  to  be  entitled,  and  whose  claims  had 
been  overlooked  or  disregarded  in  the  distribu- 
tion ;  and  a  bill  alleging  such  facts  will  be 
dismissed  on  demurrer,  as  the  probate  court 
has  exclusive  Jurisdiction  over  the  distribotion 
of  the  estate  of  intestates,  and  the  remedy  for 
an  error  committed  to  the  prejudice  of  any 
person  is  in  that  court  and  not  by  an  original 
bill  in  chancery.  Gaines  v.  Smiley,  7  Smedes 
&  M.  53,  45  Am.  Dec.  295.  The  opinion  does 
not  state  whether  the  action  in  the  probate 
court  to  remedy  the  error  should  be  in  the  orig- 
inal proceeding  or  by  instituting  a  new  one. 

As  to  all  accounts  and  proceedings  in  the 
probate  court,  where  upon  the  face  of  them 
that  court  has  Jurisdiction,  a  court  of  chan- 
cery has  no  Jurisdiction,  but  will  hold  all  that 
has  been  properly  done  there  as  conclusive.  If 
anyone  Is  Injured  by  any  order  or  decree  of 
that  court,  the  remedy  Is  by  appeal  to  the 
supreme  court  of  probate.  If  the  proceedings 
are  void  for  fraud,  and  the  party  complaining 
of  them  may  treat  them  as  a  nullity,  that  would 
not  give  the  court  of  chancery  original  Juris- 
diction. Tf  such  proceedings  are  merely  void 
the  proper  course  is  to  cite  the  administrator 
to  account  In  the  probate  court.  Jennison  v. 
Hapgood,  7  Pick.  1.  19  Am.  Dec.  258.  The  rule 
laid  down  In  this  case  would  seem  to  be  Iden- 
tical with  that  pronounced  by  the  majority  of 
the  court  in  R£  Killan's  Estatb. 
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App.  Div.  256,  54  N.  Y.  Siipp.  800;  Coats- 
irorth  V.  Lehigh  Valley  R.  Co.  156  N.  Y. 
457,  51  N.  E.  301;  Sage  v.  Culver,  147  N. 
Y,  241.  41  N.  E.  513. 

The  fact  that  the  appellant's  relationship 
to  the  deceased  was  disputed  by  the  answer 
was  no  reason  for  dismissing  the  proceeding 
and  depriving  the  appellant  of  an  oppor- 
tunity to  have  the  matter  determined  upon 
its  merits. 

N.  Y.  Code  Civ.  Proc.  §  2614,  subd.  11; 
Dority  v.  DoHty,  40  App.  Div.  236,  67  N.  Y. 
Supp.  1073;  Re  Wagner,  119  N.  Y.  28,  23 
X.  E.  200:  Re  Callahan,  66  Hun,  121,  20  N. 
Y.  Supp.  824;  Re  Schmidt,  4  Dem.  276;  Re 
Kipp,  17  Misc.  491,  41  N.  Y.  Supp.  259;  Re 
Rogers,  2  Connoly,  639,  16  N.  Y.  Supp.  197; 
Re  Wood,  15  N.  Y.  S.  R.  722. 

To  require  the  appellant  to  adopt  as  his 


only  remedy  in  this  case  a  motion  addressed 
to  the  discretion  of  the  surrogate's  court  is 
to  deny  him  due  process  of  law 

People  ex  rel.  Witherhee  v.  Essex  County, 
70  N.  Y.  228;  Ward  v.  Boyce,  152  N.  Y. 
191,  36  L.  R.  A.  649,  46  N.  E.  180;  2  Kent, 
Com.  13;  Happy  v.  Mosher,  48  N.  Y.  313; 
Jenkins  v.  Young,  35  Hun,  569;  People  v. 
Duwn,  157  N.  Y.  628,  43  L.  R.  A.  247,  52  N. 
E.  672;  People  v.  Sickles,  156  N.  Y.  641,  61 
N.  E.  288. 

The  decree  of  February  7,  1900,  was  not 
even  competent  evidence  against  the  appel- 
lant, and  could  not  be  if  offered  in  evidence 
in  the  usual  way  when  the  administrator 
should  have  the  case. 

1  Greenl.  Ev.  15th  ed.  §§  522,  623;  Re 
Baldwin,  87  Hun,  372,  34  N.  Y.  Supp.  436; 
McCunn's  Estate,  16  N.  Y.  8.  R.  712. 


But  Id  Pierce  v.  Prescott,  128  Mass.  140, 
It  was  held  that  the  power  of  the  probate  court 
in  llassachuaetts  upon  proper  application  and 
upon  due  notice  to  all  Interested,  to  correct  Its 
own  errors  and  mistakes  fai  favor  of  parties, 
who,  without  fault,  are  Injured  thereby,  Is  un- 
doubted ;  but  it  can  only  be  exercised  upon  a 
direct  petition  for  a  review  of  the  decree  com- 
plained of,  and  upon  notice  to  all  the  parties 
acquiring  rights  under  that  decree. 

And  this  Is  Just  what  was  claimed  In  the  dis- 
senting opinion  in  Rk  Killan's  Bstatb. 

The  administrator  of  a  decedent  who  had 
been  appointed  upon  the  application  of  a  woman 
claiming  to  be  his  widow  distributed  the  es- 
tate to  such  alleged  widow  and  her  three  minor 
children.  Thereafter  a  person  presented  a  pe- 
tition to  the  probate  court  alleging  that  the 
decedent  had  been  married  to  the  mother  of  the 
petitioner  some  sixteen  years  before  within  the 
Rtate;  that  the  administrator  knew  of  such 
marriage  and  of  the  birth  of  the  petitioner ; 
and  that  the  latter  was  a  minor  at  the  time  of 
the  proceedings  which  resulted  In  the  distribu- 
tion of  the  estate,  and  had  no  knowledge  of 
them  until  within  the  year  last  past,  or  that 
his  father  died  Intestate  leaving  an  estate  to 
be  administered;  and  asked  the  court  to  va- 
cate its  order  thus  fraudulently  obtained  so 
that  he  might  receive  the  estate  of  his  father, 
which  rightly  belonged  to  him.  It  was  sug- 
geated.  In  answer  to  this,  that  the  petitioner 
miirht  have  a  remedy  on  the  administrator's 
bond  for  his  maladministration  of  his  estate. 
The  court  said  that  It  had  gfave  doubts  wheth- 
er he  could  maintain  an  action  upon  the  bond 
to  recover  his  share  of  the  estate  until  he  ob- 
tained an  order  of  the  court  having  Jurisdic- 
tion directing  some  part  of  it  to  be  paid  to  him. 
That  It  was  not  certain  that  the  order  of  the 
court  directing  the  estate  to  be  paid  to  other 
parties  than  himself  would  not  defeat  his  ac- 
tion, or  that  he.  would  be  permitted,  in  an 
action  on  the  bond,  to  show  that  such  order 
was  Told,  and  that  the  estate  shoul(^  have 
N^en  distributed  to  him,  and  reversed  an  order 
sustain Ing  a  demurrer  to  the  petition.  Re 
lieavens,  65  Wis.  440,  27  N.  W.  324.  This 
would  seem  to  be  in  line  with  the  reasoning 
of  the  dissenting  opinion  in  Rb  Killan's  Es- 
tate. 

In  Stewart's  Appeal,  86  Pa.  140,  it  appeared 
that  the  executor  had  filed  his  account,  and 
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the  same  was  audited  by  one  of  the  Judges 
of  the  orphan's  court,  and  on  the  same  day  con- 
firmed nisi  and  an  adjudication  made,  the  amount 
in  the  hands  of  the  accountant  behig  awarded 
to  the  child  of  the  intestate  as  sole  distributee. 
This  decree  was  made  on  the  8d  of  the  month, 
an  exception  to  the  same  was  made  on  the  10th 
of  the  month,  which  was  withdrawn  on  the 
24th ;  thereafter  on  the  27th  of  the  month  a 
person  claiming  to  be  the  husband  of  the  in- 
testate filed  exceptions,  and  afterwards  a  peti-  - 
tlon  setting  forth  his  marriage  to  the  Intestate, 
and  that  he  had  no  notice  of  the  filing  of  the 
account  or  the  auditing  thereof,  and  asked  to 
be  heard  upon  the  proceedings  to  audit  and 
distribute,  and  for  a  recommittal  and  rehear- 
ing. Thereafter  the  distributee  to  whom  the 
whole  estate  had  been  awarded  filed  a  petition 
setting  forth  the  decree,  and  alleging  that  she 
was  advised  that  after  the  24th  of  said  month, 
by  rule  of  court,  the  decree  nisi  became  abso- 
lute, that  she  had  received  a  portion  of  the 
estate  that  had  been  awarded  to  her,  and 
prayed  that  the  balance  might  be  paid  to  her ; 
and  on  the  same  day  the  court  ordered  the  ad- 
ministrator to  pay  over  said  balance  before 
a  certain  date,  which  he  did.  Thereafter,  on 
the  petition  *of  the  husband,  the  court  made 
a  supplemental  adjudication  allowing  him  his 
share  as  husband  under  the  Intestate  laws. 
This  decision  was  reversed  by  the  supreme 
court,  and  the  matter  referred  to  the  court  be- 
low to  determine  If  the  same  was  actually 
paid  over  to  the  distributee  Iwfore  notice  of 
the  application  for  a  review,  which  did  not  ap- 
pear. 

Thereafter  in  the  court  below  the  matter 
was  referred  to  a  master,  who  found  that 
neither  the  administrator  nor  his  counsel  had 
notice  of  the  filing  of  the  exceptions  on  the 
27th  of  the  month  until  after  the  entire  bal- 
ance had  been  paid  over  to  the  distributee  In 
accordance  with  the  original  decree  of  the 
court,  and  that,  such  being  the  case,  the  ruling 
of  the  court  below  adjudged  that  the  exceptions 
of  the  huslmnd  should  be  dismissed,  the  adjudi- 
cation in  his  favor  be  set  aside,  and  the 
original  decree  made  absolute  and  confirmed. 
And  this  decree  was  affirmed  on  appeal.  Charl- 
ton's Appeal,  88  I'a.  476. 

Where  the  executor  and  distributee  are  the 
same  person,  and  an  admitted  creditor  of  the 
estate,   who  was  guilty  of  no  negligence,   was 
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Courts  will  not  as  a  rule  take  judicial  no- 
tice of  former  proceedings  before  them,  or 
of  the  contents  of  their  own  records  in  other 
cases. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  926; 
Be  Baldwin,  87  Hun,  372,  34  N.  Y.  Supp. 
435. 

Mr,  James  M.  E.  O'Grady,  for  respond- 
ent: 

The  procedure  indicated  by  the  decision 
of  the  surrogate  and  the  appellate  division 
is  the  correct  procedure. 

Be  Killan,  66  App.  Div.  312,  72  N.  Y. 
Supp.  714;  Bolton  v.  Schricver,  135  N.  Y. 
65,  18  L.  K.  A.  242,  31  N.  E.  1001;  Staples 
V.  Fairchild,  3  N.  Y.  41;  BoderigasY,  East 
Biver  Sav.  Inst,  63  N.  Y.  460,  20  Am.  Rep. 
655;  Welch  v.  Neto  York  C.  B,  Co,  53  N.  Y. 
610. 


Where  a  question  arises  relating  to  the 
jurisdiction  of  the  surrogate,  it  should  be 
raised  bj  a  motion  to  set  aside  the  order  or 
decree  upon  that  ground. 

Seaman  v.  Whitehead,  78  N.  Y.  306 ;  Sip- 
perly  v.  Bauous,  24  N.  Y.  46;  Vreedenberg 
V.  Calf,  9  Paige,  128;  Be  Hood,  90  N.  Y. 
512;  O'Connor  v.  Huggina,  113  N.  Y.  611, 
21  N.  E.  184. 

The  court  committed  no  error  in  taking 
judicial  notice  of  the  decree  of  February  7, 
1901. 

Be  U^iderhUl.  117  N.  Y.  471,  22  N.  E. 
1120. 

The  surrogate  must  recognize  his  own  or- 
ders and  decrees  as  valid  and  binding,  un- 
less application  is  made  to  him  to  set  them 
aside. 

Beams  r.  Gould,  77  N.  Y.  469;  Harrison 


ignorant  of  the  existence  of  the  fund  for  dis- 
tribution, and  had  neither  knowledge  nor  no- 
tice of  the  audit,  a  decree  of  the  court  having 
jurisdiction,  awarding  the  whole  of  the  estate 
to  such  distributee  and  executor  and  ignoring 
the  claim  of  the  creditor,  will  be  opened  that 
such  claim  may  be  proved  and  allowed.  Coch- 
ran's Estate,  31  Plttsb.  L.  J.  N.  8.  838. 

b.  By  new  aotion  or  proceeding. 

A  legatee  whose  legacy  remains  unpaid  is 
not  concluded  by  annual  reports  made  by  the 
executor  of  the  will,  who  has  never  been  dis- 
charged by  the  probate  court;  and«  where  the 
executor  has  died,  his  executors  and  estate  are 
liable  for  such  legacy,  and  such  annual  reports 
are  only  prima  facie  evidence  of  their  correct- 
ness, as  the  original  executor  had  never  been 
discharged,  and,  had  he  lived,  he  could  not 
have  been  discharged  until  the  legatee  had  been 
paid,  and  the  latter  would  have  had  the  right 
to  contest  any  application  for  his  discharge 
and  final  settlement,  and  also  to  go  through 
his  annual  reports  and  surcharge  them  if  they 
were  erroneous;  and  the  remedy  of  the  legatee 
may  either  be  a  proceeding  in  chancery  or  In 
the  probate  court,  which  has  equitable  Jurisdic- 
tion of  such  claims  to  do  what  a  court  of 
equity  might  have  done,  that  is,  look  through 
those  accounts  current  and  surcharge  them,  al- 
lowing them  to  stand  as  prima  facie  correct. 
The  approval  of  those  reports  in  the  probate 
court,  being  ew  parte  as  against  the  legatee, 
does  not  have  the  force  of  a  final  Judgment. 
Bliss  y.  Seaman,  59  111.  App.  236. 

The'  will  of  a  testator  directed  that  no  In- 
ventory of  his  estate  be  required,  named  his 
wife  as  sole  executrix,  and  requested  that  she 
be  required  to  furnish  no  bond.  By  the  will 
the  testator  gave  to  a  sister  the  sum  of  ^300, 
to  be  paid  to  her  annually.  $75  every  three 
months.  The  widow  qualified  as  executrix,  and 
gave  a  residuary  legatee's  bond  In  the  sum  of 
$5,000,  conditioned  to  pay  all  debts,  legacies, 
and  charges  chargeable  on  said  estate.  At  the 
expiration  of  the  time  given  from  the  filing  of 
the  bond  for  proving  claims  the  executrix  filed 
a  petition  In  the  probate  court  representing 
that  all  debts  against  the  estate,  and  all  ad- 
ministration expenses,  had  been  closed  against 
claims,  and  praying  to  be  released  and  dis- 
charged as  such  executrix,  and  to  have  her  final 
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bond  canceled.  No  notice  of  the  tling  of  this 
petition,  or  of  any  hearing  therein,  was  pub- 
lished, and  no  notice  was  given  to  the  leRatee^ 
the  sister.  And  on  the  same  dsj  of  the  filing 
of  the  petition  the  probate  court  entered  an 
order  discharging,  exonerating,  and  acquitting 
the  executrix  from  all  liabilities  and  troubles 
concerning  her  trust,  and  canceling  her  olllctal 
bond,  and  revoking  the  letters  testamentary, 
which  were  granted.  A  petition  filed  by  the 
sister  against  the  widow,  to  the  probate  court, 
asking  that  the  widow,  as  residuary  legatee,  be 
compelled  to  file  a  new  bond,  and.  In  default 
thereof,  that  an  administrator  de  bonis  non 
with  the  will  annexed  be  appointed  to  take 
charge  of  the  estate,  was  dismissed  by  the  pro- 
bate court,  and  that  action  was  affirmed  on  ap- 
peal to  the  circuit  court  The  supreme  court 
reversed  both  .the  lower  courta,  and  held  tliat 
the  prayer  of  the  petition  should  have  been 
granted,  as  the  sister  legatee  had  no  notice  of 
the  proposed  action,  and  there  was  no  finding 
of  the  court  that  the  legacy  provided  for  in 
the  will  had  been  paid;  and,  as  her  rights  had 
been  in  no  way  considered,  it  was  difficult  to 
see  how,  without  notice,  they  could  have  been 
adjudged  in  that  proceeding.  That,  even 
though  It  might  be  assumed  that  the  court  had 
power  to  discharge  the  executrix,  there  was  no 
power  to  relieve  the  estate  from  the  payment 
of  the  legacy,  and  any  attempt  to  do  so  with- 
out notice  to  the  legatee  would  be  an  act  with- 
out Jurisdlcllon.  Cole  v.  Shaw  (Mich.)  10  Det. 
L.  N.  530,  96  N.  W.  678. 

In  the  absence  of  evidence  that  a  decree  of 
distribution  is  void,  the  administrator  is  bound 
to  obey  It;  and,  having  made  distribution  to 
the  party  entitled  under  the  decree,  and  been 
discharged  by  the  court,  he  is  no  longer  sub- 
ject to  the  Jurisdiction  of  the  probate  court. 
This  was  held  in  a  case  where  a  party  claim- 
ing to  be  the  next  of  kin  of  the  intestate  al- 
leged In  his  petition  to  the  probate  court  that 
the  administrator  had  made  a  pretended  final 
settlement  without  giving  notice  to  the  peti- 
tioner, and  had  distributed  the  whole  of  the 
estate  to  the  widow  of  the  deceased,  when, 
under  the  law,  she  was  only  entitled  to  one 
half  of  the  same.  The  widow  and  the  adminis- 
trator were  made  parties  to  the  petition,  and 
pleaded  that  the  final  settlement  in  the  pro- 
bate court  was  made  upon  due  notice  to  the 
widow,  who  was  adjudged  by  the  court  to  be 
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V.  Clark,  87  N.  Y.  672;  Kelly  v.  West,  80 
y.  Y.  139. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  as  the  alleged  brother  and 
only  next  of  kin  of  the  intestate,  proceeds 
under  §  2726,  subd.  1,  and  §  2727,  Code  Civ. 
Proc.,  which  provide  that  a  judicial  settle- 
ment of  the  accounts  of  an  administrator 
may  be  compelled  by  the  next  of  kin,  or  any 
party  in  interest,  after  the  expiration  of  one 
year  from  the  issuance  of  letters  of  admin- 
istration. The  Code  defines  who  is  a  ''net- 
son  interested"  as  follows:  **The  expre^ssou^ 
'person  interested,'  where  it.  is  used  in 'Con- 
nection with  an  estate  or  a  fund„  includes 
every  person  entitled,  either  absolutely  or 
contingently,  to  a  share  in  the  estate  or  the 


proceeds  thereof,"  etc.  Code  Civ.  Proc.  § 
2514,  subd.  11.  Mary  Killan  died  intestate 
at  Ilochester  on  the  24th  day  of  August, 
1808.  In  the  following  October  letters  of 
administration  were  issued  to  Miles  T. 
O'Reilly  as  a  creditor,  on  his  own  behalf,  he 
being  the  undertaker  who  attended  to  the 
funeral,  etc.,  of  the  deceased.  The  decedent 
left  personal  property  amounting  to  thfe 
sum  of  $1,514.77.  In  December,  \8&9,  pro- 
ceedings were  instituted  W.  settle  the'  ac- 
counts of  tber'tcdfliinistratpf,*  atid  certain 
perooxf^ -appear^  who  claimed  to  be  cousins 
of  the^  intestate.  The  administrator  con- 
tteied  these  claims,  and  the  surrogate,  after 
trial,  adjudged  and  decreed  that  claimants 
were  cousins  of  the  intestate,  her  only  heirs 
at  law  and  next  of  kin,  and  entitled  to  share 
in  her  estate.     In  February,  1900,  the  sur- 


the  only  party  Interested  in  the  estate,  and  a 
distribution  of  the  estate  was  decreed  to  her, 
and.  oDder  the  order  of  the  court,  the  admin- 
istrator executed  the  decree.  This  plea  was  ad- 
judged snUlclent  to  defeat  the  claim  asserted 
by  the  petition,  and  snch  adjudication  was  af- 
firmed by  the  high  court  of  error  and  appeals. 
Lowry  v.  McMillan,  85  Miss.  147,  72  Am.  Dec. 
119.  The  court  said  that  who  was  entitled  to 
participate  in  the  distribution  was  a  fact  ad- 
judicated by  a  court  of  competent  Jurisdiction, 
and  It  could  only  be  now  inquired  Into  in  this 
collateral  proceeding  by  showing  that  the  de- 
cree was  void,  and,  the  record  not  being  be- 
fore the  court,  it  could  not  decide  that  question. 

A  probate  court  in  making  a  final  settlement 
of  a  guardian's  or  administrator's  accoants 
does  not  proceed  in  rem.  There  is  no  thing 
which  the  court  seizes  and  acts  upon.  The 
Judgment  or  decree,  when  pronounced,  Is  per- 
sonal, and  acts  in  personam,  either  charging 
or  absolving  the  party  from  liability;  and  in 
no  just  or  proper  sense  can  the  order  or  Judg- 
ment of  the  court,  settling  and  allowing  the  ac- 
counts, be  treated  as  a  proceeding  in  rem,  any 
more  than  a  bill  in  cliancery  for  an  account. 
And  BO,  as  no  Judgment  is  valid  or  binding 
against  a  party  unless  he  had  notice,  either 
actual  or  constructive,  of-  the  proceeding 
against  him,  a  court  giving  Judgment  without 
such  notice  has  no  Jurisdiction  of  the  person, 
and  the  Judgment  is,  ^erefore,  a  nuHUy 
for  want  of  Jurisdiction,  and,  unless  It  so 
appears  upon  the  face  of  the  record,  the 
Judgment  is  a  nullity;  for  it  will  not  be 
presumed  that  the  court  had  Jurisdiction 
of  the  person,  unless  the  record  shows  the 
fact.  Steen  v.  Steen,  25  Miss.  514.  In  this 
case  the  administrator  had,  without  the  notice 
required  by  statute  to  the  petitioners  who 
claimed  to  be  entitled  as  distributees,  made  a 
pretended  settlement  in  the  probate  court,  and 
afterwards  died;  and  It  was  held  that,  such 
a  settlement  being  void,  his  administrator 
could  in  a  new  proceeding  therefor  In  the  pro< 
bate  court  be  compelled  to  account  and  dis- 
tribute the  estate  of  the  original  Intestate 
among  those  entitled  thereto.  But  the  court 
also  held  that  this  was  because  what  was  done 
on  the  accounting  of  the  original  administrator 
did  not  amount  to  an  adjudication  thereon. 

See  also  Fierce  ▼.  Prescott,  128  Mass.  140, 
Mpro,  III.  a. 
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IV.  By  proceeding  agoinet  emeeutor  or  adminie- 
irator. 

The  majority  of  the  court  of  appeals  held 
in  Rb  Killan's  Bstatb  that,  as  the  adminis- 
trator had  failed  to  issue  and  publish  the  cita- 
tion to  persons  unknown,  as  provided  by  the 
Code  of  Civil  Procedure,  the  whole  proceeding, 
so  far  as  a  person  having  a  right  to  share  in 
the  estate,  who  had  neither  had  notice,  nor 
appeared,  was  concerned,  was  a  nalllty ;  and 
he  might  proceed,  under  the  provisions  of  that 
Code,  to  compel  the  administrator  to  account, 
etc.,  as  though  no  proceeding  therefor  had  been 
had.  This  being  so,  It  would  follow  that  the 
whole  estate  to  which  he  claimed  to  be  entitled 
would  be  found  to  be  stili  In  the  hands  of  the 
administrator,  who  would  be  bound  to  respond 
to  him  therefor. 

The  equity  Jurisdiction  conferred  on  the 
Federal  courts  Is  subject  to  neither  limitation 
nor  restriction  by  state  legislation,  and  is  uni- 
form throughout  the  different  states  of  the 
Union,  and  such  courts  are  not  confined  to  the 
rules  of  relief  prescribed  for  the  equity  courts 
of  the  state;  and  a  state  statute  which  pro- 
vides that  the  action  of  the  county  court  in 
the  distribution  of  a  decedent's  estate  shall  be 
prima  facie  coifclusive  will  not  be  permitted  to 
defeat  the  Jurisdiction  of  the  Federal  court  pro 
tanto  any  more  than  It  would  be  to  say  that 
it  should  be  absolutely  conclusive,  and  thus  de- 
feat the  Jurisdiction  altogether;  and,  where  it 
does  not  appear  whether  the  notice  required  by 
the  law  of  the  state  of  the  making  of  the  settle- 
ment In  the  county  court  was  ever  given,  the 
Federal  court  will  entertain  an  action  for  an  ac- 
counting by  a  legatee  against  the  executor. 
Pulllam  V.  Puiliam,  10  Fed.  23. 

Where  an  administrator  with  the  will  an- 
nexed knew  that  the  widow  of  the  testator 
was  entitled  to  only  the  life  use  of  her  thirds 
of  the  estate  according  to  the  provisions  of  the 
will,  and  supposed  that  the  distribution  he 
made  of  the  estate  gave  her  only  such  use. 
and  Intended  to  convey  to  her  only  a  life  use 
in  the  seven  shares  of  the  stock  of  a  corpora- 
tion, but,  through  Ignorance  and  mistake  In 
making  the  transfer  to  her,  he  used  the  com- 
mon and  ordinary  form  of  transfer,  and  there- 
by conveyed  to  her  an  absolute  estate  In  the 
stock,  both  he  and  the  wfdow  supposing  that 
the  transfer  to  her  conveyed  on^y  a  life  estate 
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rogate  made  his  decree,  adjudging  and  com- 
manding the  administrator  to  distribute  the 
estate  to  these  cousins  after  payment  of 
debts,  expenses,  commissions,  etc.  In  Janu- 
ary, 1901,  this  petitioner,  Martin  Killan,  re- 
siding in  Ireland,  filed  his  petition  in  the 
surrogate's  court  of  Monroe  county,  in 
'which  he  claimed  to  be  the  sole  next  of  kin 
.trf* the. intestate,  and,  alter  setting  forth  the 
i^iixl*g^  of  *]et1;/eT8  of  adminis-tration,  alleged 
Ihit*  h9  a'cccAutting  ;had  been  made  by  the 
administrartx)P',*^d,*ti8ked /dr  fu  citation  di- 
recting him  to  sh'dw  (MUise*why  H0  ."^heuld 
not  render  an  account.  This'  pelStioti  1» 
based  on  the  fact  that  the  petitioner'  wd^ 
not  a  party  to  the  proceedings  for  account- 
ing and  distribution,  although  a  brother  of 
the  intestate.  Thereupon  citation  was  duly 
issued  by  the  surrogate's  court,  and  the  ad- 


ministrator appeared  and  served  his  answer 
to  the  petition,  wherein  he  set  forth  the  ac- 
counting proceedings  and  his  due  discharge; 
also  denied  that  petitioner  is  a  brother  of 
the  deceased.  Thereafter  petitioner  moved 
for  an  order  that  a  commission  issue  author- 
izing him  to  examine  the  petitioner  therein 
and  eight  other  witnesses  upon  interroga- 
tories, and  to  make  certificate  of  the  same 
to  the  surrogate's  court.  The  motion  was 
denied,  and  this  proceeding  dismissed,  with 
costs,  and  a  decree  and  order  entered  to  that 
effect,  which  the  appellate  division  (66  A  pp. 
T>rv:..312,  72  N.  Y.  Supp.  714)  affirmed  on 
appeal. 

The  learned  surrogate,  on  dismissing  the 
proceeding,  delivered  an  oral  opinion  in  part 
as  follows:  'The  court  holds  that  the  pro- 
ceedings upon  the  judicial  settlement  of  the 


in  the  stock ;  and  the  shares  of  the  stock  were 
afterwards  attached,  and  thereafter  sold  on  ex- 
ecution on  a  Judgment  against  the  widow ;  and 
the  general  distribution  by  said  administrator 
was  returned  to  and  accepted  by  the  court  of 
probate, — a  minor  child  of  the  testator,  to  whom 
the  personal  property  was  bequeathed  after  the 
life  estate  of  the  widow,  could  not  maintain  a 
bill  in  equity  against  the  Judgment  creditor, 
upon  which  Judgment  the  stock  was  sold,  and 
the  purchaser  at  such  sale,  to  set  aside  the 
transfers  of  the  stock;  the  redress  of  such 
child  for  the  wrong  done  her  in  the  distribu- 
tion of  the  estate  being  against  the  adminis- 
trator on  his  probate  bond.  Keeney  v.  Globe 
Mill  Co.  39  Conn.  145. 

A  decree  of  distribution  made  by  a  probate 
court  on  the  application  of  an  administratrix, 
which  makes  no  mention  of  a  person  entitled 
to  participate  as  an  heir  to  the  estate,  where 
such  persou  has  had  no  notice  of  the  proceed- 
ing to  distribute,  and  the  administratrix  knew 
that  such  person  was  In  existence  and  was  an 
heir  to  the  estate,  and  Intentionally  concealed 
and  withheld  said  knowledge  from  the  court 
of  probate;  and  the  several  orders  were  passed 
in  consequence  of  the  representations  of  the 
administratrix  and  In  accordance  therewith, — 
will  not  protect  the  administratrix,  though  she 
has  made  payments  to  the  heirs  named  in  the 
order  under  the  belief  that  she  would  be  pro- 
tected by  the  order.  The  reason  which  seemed 
to  Influence  the  mind*  of  the  court  In  making 
this  decision  was  that  the  administratrix  had 
not  acted  in  good  faith.  Her  counsel  urged 
that  she  should  lie  protected  because  she  had 
acted  in  good  faith,  and.  In  order  to  make  the 
logic  symmetrical,  he  defined  the  "good  faith" 
to  be  the  existence  of  a  belief  on  her  part  that 
the  law  would  protect  her  if  she  made  the 
payment  under  an  order  of  the  court,  but  the 
com-t  held  that  this  was  not  the  good  faith 
that  the  courts  and  everyone  else  had  a  right 
to  expect  from  persons  acting  in  such  repre- 
sentative capacity.  O'Nell's  Appeal,  55  Conn. 
409,  11  Atl.  857.  This  was  an  appeal  from  a 
Judgment  of  the  superior  court,  which  reversed 
an  order  of  the  probate  court  which  refused  an 
application  of  the  heir  to  the  probate  court 
asking  that  court  to  ascertain  the  heirs  and 
distributees  of  the  estate,  and  to  make  an  or- 
der for  the  distribution  of  the  estate  to  the 
aBcertalnt'd  heirs.  The  decision  of  the  pro- 
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bate  court  was  on  the  ground  that  the  decree 
of  distribution  first  mentioned — and  which  the 
supreme  court  of  errora  held  not  to  have  been 
made  In  good  faith — was  a  protection  to  the 
administrator.  And  the  decision  of  the  superior 
court,  reversing  that  proposition,  was  alflrmed. 

Where  the  administration  of  the  succession 
of  a  decedent  has  been  closed,  and  the  account 
homologated,  and  the  residuum  of  the  succession 
has  been  delivered  by  the  administrator  to  a 
person  adjudged  by  the  court  to  be  the  sole 
heir  of  the  deceased,  a  suit  cannot  be  main- 
tained against  such  administrator  by  persons 
claiming  to  be  the  real  legal  heirs  at  the  de- 
ceased, as  the  decree  directing  the  adminis- 
trator to  make  such  payment  had  full  force 
and  effect  until  set  aside,  and  protected  the 
administrator  In  the  final  distribution  of  the 
funds  of  the  succession.  Baron  v.  Baum,  46 
La.  Ann.  1101,  15  So.  364.  The  statement  is 
made  in  the  opinion  that  "  the  absent  heirs 
were  represented  by  an  attorney  appointed  for 
that   purpose." 

In  Wood  V.  Myrlck,  16  Minn.  494,  Gil.  447, 
it  was  held  that  a  decree  authorized  by  a 
statute  of  Minnesota,  providing  for  the  parti- 
tion and  distribution  of  the  estate  of  a  de- 
cedent, operates  directly  upon  the  persons  in- 
terested In  the  estate,  and  Is  an  adjudication 
of  their  rights  therein.  That  the  proceeding, 
therefore,  is  not  in  rem,  but  in  personam,  and, 
without  the  notice  prescribed  by  the  statute, 
the  court  does  not  acquire  Jurisdiction  of  the 
persons  Interested  In  the  estate,  and,  conse- 
quently, has  no  Jurisdiction  to  make  the  de- 
cree. And  that,  as  the  want  of  Jurlsdicllon 
goes  to  the  power  to  make  any  decree  what- 
ever, a  decree  without  notice  would  be  ab- 
solutely void,  and  would  afford  no  protection 
to  the  administrator  for  payments  under  it. 
The  action  was  upon  the  administrator's  bond. 

Where  the  executor  of  a  will  allowed  the 
widow  of  the  deceased,  who  was  his  coexecutor, 
to  retain  out  of  the  personal  estate  the  amount 
of  certain  Improvements  and  repairs  made  upon 
the  real  property  of  which  she  was  by  the  will 
tenant  for  life,  and  which,  having  been  made 
voluntarily  by  her,  the  court  held  she  should 
pay  for,  distributees  entitled  under  the  will, 
who  had  received  no  notice  of  proceedings  to 
settle  such  executor's  account  may,  after  the 
death  of  the  executor  and  upon  the  accounting 
of  the  administrator  with  the  will  annexed,  at- 
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administrator  are  before  the  court,  of  which 
it  takes  judicial  notice,  by  which  it  appears 
that  there  has  been  a  judicial  settlement  of 
the  accounts  of  the  administrator  of  this  es- 
tate, to  which  claimant  was  not  a  party.  He 
was  neither  cited  nor  did  he  appear.  The 
court  further  holds  that  the  decree  made 
therein  is  entirely  inoperative  as  to  this 
'Claimant,  but  that,  the  court  having  ac- 
quired jurisdiction  of  the  subject-matter  of 
the  judicial  settlement,  and  the  estate  hav- 
ing been  settled  in  that  proceeding,  it  is  in- 
cumbent upon  this  claimant  to  now  come  in 
under  that  proceeding  by  petition  or  other- 
wise, and  ask  that  it  be  opened,  giving  no- 
tice to  the  persons  who  then  appeared  and 
were  affected  by  that  decree;  and  that  the 
administrator  cannot  be  compelled  to  ac- 
count independently,  he  having  already  ac- 


counted, and  his  account  being  filed  and  be- 
fore the  court,  at  the  instance  of  any  num- 
ber of  claimants,  who  may  invoke  the  aid 
and  process  of  the  court  for  that  purpose." 
The  surrogate's  court  made  the  following 
findings,  among  others:  "That  the  hearing 
upon  said  motion  was  continued  until  the 
7th  day  of  April,  1901,  upon  which  occasion 
said  petitioner  appeared  by  counsel,  and 
asdd  administrator  appeared  by  counsel, 
and  moved  that  the  application  for  the  or- 
der be  denied,  and  that  the  proceedings  for 
the  accounting  be  dismissed."  "It  appears 
from  the  proceedings  upon  the  judicial  set- 
tlement of  the  accounts  of  the  administra- 
tor, which  are  before  the  court,  and  of  which 
the  court  takes  judicial  notice,  that  there 
has  been  a  judicial  settlement  of  the  ac- 
counts of  ihe  administrat<H'  of  this  estate  to 


tack  the  allowance  to  the  widow,  as  against 
the  deceased  executor,  but  cannot  succesBfully 
prosecute  the  claim  for  It  against  the  admin- 
istrator with  the  will  annexed.  Re  Lamb,  10 
Miac.  638.  32  N.  Y.  Supp.  225. 

Where  an  administrator  had  died  insolvent 
aod  unable  to  pay  his  debts,  and  an  adminis- 
trator of  his  estate  had  been  appointed,  and, 
upon  the  application  of  a  legatee,  the  latter 
had  accounted  to  the  surrogate  for  the  unad- 
mlnlatered  estate  and  assets  of  the  original  In- 
teatate;  and  a  decree  had  thereupon  been  en- 
tered upon  which  It  was  found  and  adjudged 
rhat  the  deceased  administrator  of  the  original 
Intestate  died  before  the  estate  in  his  hands 
waa  fully  administered,  and  that  there  was 
due  and  unpaid  to  the  legatee  from  him  the 
amount  of  her  legacy  and  interest,  and  that 
the  same  had  never  been  paid  by  him  as  such 
administrator;  and  that,  after  his  death,  no 
aaaets,  either  of  the  estate  of  the  original  in- 
testate, or  his  estate,  could  be  found, — such 
legatee  may  sustain  an  action  upon  the  bond 
of  the  original  administrator,  and  recover  of 
the  estate  of  the  surety  on  such  bond  the 
amount  of  her  legacy.  Potter  v.  Ogden,  136 
X.  Y.  384,  33  N.  B.  228.  One  of  the  defenses 
was  substantially  payment  of  the  legacy.  The 
administrator,  who  had  wasted  the  estate,  had 
made  an  attempt  to  have  himself  appointed 
Keneral  guardian  of  the  legatee,  who  was  then 
a  minor,  and  there  had  been  a  decree  of  the 
surrogate's  court  directing  the  original  admin- 
istrator to  pay  to  himself  as  guardian  the 
amount  found  due  to  the  legatee.  And  It  was 
urged  for  the  defendants,  the  personal  repre- 
sentatives of  the  deceased  surety,  that  it  must 
be  presumed  that  he  obeyed  the  decree,  and, 
as,  administrator,  paid  to  himself,  as  guardian, 
the  amount  by  the  decree  fonnd  due  and  or- 
dered thus  paid,  and  that,  therefore,  the  legacy 
had  been  paid;  and.  If  there  was  any  liability, 
it  was  not  upon  his  bond  as  administrator, 
the  conditions  of  which,  so  far  as  his  sureties 
theref»n  were  concerned,  had  been  performed, 
bat  waa  against  the  sureties  on  his  bond  as 
guardian.  But  It  appears  that  the  Infant  leg- 
atee was  in  Canada  at  the  time  of  the  com- 
uiencement  of  the  proceeding  which  resulted 
in  that  decree,  and  had  not  been  served  with 
a  citation  as  provided  by  law,  and  It  was  held 
^^at  the  decree  was  not  binding  upon  her,  and 
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that  the  defense  of  such  payment  to  her  guard- 
ian was,  therefore.  Ineffectual. 

In  an  action  in  the  supreme  court  by  leg- 
atees against  the  executors  of  a  will  and  the 
sureties  on  the  bond  of  one  who  was  a  non- 
resident, to  compel  the  executors  to  account, 
and  remove  one  of  them,  and  to  recover  of  the 
sureties  on  the  bond  an  amount  that  might  be 
found  due  from  the  executors  on  the  account, 
an  accounting  instituted  by  the  executors  may 
be  shown  to  have  been  made  without  notice 
to  the  children  and  beneficiaries  under  the 
will,  even  though  the  decree  recites  that  such 
notice  waa  given;  and,  where  it  is  positively 
disproven  that  any  such  notice  was  given,  a 
decree  made  on  such  an  accounting  cannot  bind 
them,  and  is  absolutely  void  as  to  the  heirs 
who  had  no  notice.  Hood  v.  Hood,  19  Hun, 
800. 

On  appeal  to  the  court  of  appeals  this  propo- 
sition was  approved  and  affirmed  by  the  Judge 
writing  the  opinion,  but  the  decision  was  re- 
versed and  a  hew  trial  ordered  for  another 
reason.    85  N.  Y.  578. 

Where  the  executor  of  a  will  filed  an  account 
of  his  proceedings  on  which  a  decree  was  en- 
tered, to  the  Judicial  settlement  of  which  ac- 
count certain  next  of  kin  who  were  minors 
were  not  cited,  such  next  of  kin  are  not  bound 
thereby,  but  upon  a  second  account  by  the  ex- 
ecutor may  Institute  Inquiry  Into  the  executor's 
management  of  the  estate  from  the  commence- 
ment thereof.  McCunn's  Estate,  15  N.  Y.  S. 
R.   712. 

\^niere  an  administrator  pays  to  a  person  the 
whole  amount  of  money  received  by  him  for 
the  sale  of  the  personal  assets  of  the  estate 
of  his  decedent  without  an  order  of  the  court, 
and  It  afterwards  appears  that  there  are  other 
next  of  kin  entitled  to  share  In  the  distribution, 
he  Is  liable  to  them  for  their  distributive  shares 
respectively.  In  order  to  protect  himself  he 
should  have  distributed  the  estate  In  the  man- 
ner provided  by  law,  and  given  to  thnm  the 
constructive  notice  provided  for  In  such  cases. 
Lawrason  v.   Davenport,   2   Call.    (Va.)    93. 

The  case  Is  similar  In  its  circumstances  to 
Re  Killan's  Estatk,  the  difference  being  that 
In  this  case  the  administrator  paid  the  sev- 
eral distributees  the  whole  of  the  estate,  with- 
out acy  direction  of  a  court  for  distribution, 
while  in  Rk  Killan's  E.statk  the  administrator 
instituted   proceedings   for   an   accounting  and 
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which  the  claimant  was  not  a  party;  that 
the  court  acquired  jurisdiction  of  the  sub- 
ject-matter of  the  judicial  settlement,  and 
the  estate  has  been  settled  in  that  proceed- 
ing." The  surrogate  made  three  conclusions 
of  law,  the  third  of  which  reads  as  follows: 
"That  the  order  that  a  commission  issue  to 
[naming  commissioner],  authorizing  him  to 
examine  the  petition  herein,  and  also  [nam- 
ing eight  witnesses]  as  witnesses  for  the  pe- 
titioner, under  oath,  upon  interrogatories  to 
be  annexed  to  such  oonunission,  and  to  take 
and  certify  the  depositions  of  the  petitioner 
and  of  such  witnesses,  and  to  return  the 
same,  with  the  commission,  through  the 
postoffice,  or  according  to  the  directions 
therein  or  therewith  given,  be,  and  the  same 
hereby  is,  denied;  and  that  the  proceeding 
against  the  administrator    for    a    new    ac- 


counting be,  and  the  same  hereby  is,  dis- 
missed, and  that  the  said  administrator  have 
$25  costs  and  his  disbursements."  The  peti- 
ticmer  duly  excepted  to  these  conclusions  of 
law,  and  we  thus  have  presented  the  ques- 
tion whether  the  dismissal  of  this  proceed- 
ing can  be  justified  aa  matter  of  law.  The 
dismissal  of  the  proceeding  resulted  in  a 
final  decree.  Champlain  v.  McCrea,  165  N. 
Y.  264,  59  N.  E.  83. 

Under  these  findings  the  decree  of  the  sur- 
rogate's court  in  the  cniginal  accounting 
proceeding  is  void  as  to  this  petitioner.  ''It 
is  an  elementary  principle,  recognized  in  all 
the  cases,  that  to  give  binding  effect  to  a 
judgment  of  any  court,  whether  of  general 
or  limited  jurisdiction,  it  is  essential  that 
the  court  should  have  jurisdiction  of  the 
person  as  well  as  of  the  subject-matter,  and 


dlstributioD,  which  was  ordered,  but  did  not 
give  the  notice  provided  by  the  Code  of  Civil 
Procedure  to  perBons  unknown  who  nil};ht  be 
Interested  In  the  distrlbntion.  And  the  Infer- 
once  to  be  drawn  from  the  last  remark  of  the 
court  is  that.  If  he  had  done  what  is  there 
suggested,  he  would  have  been  protected. 

A  decree  made  after  the  settlement  of  the 
estate  of  an  intestate  is  an  effectual  protection 
to  the  administrator,  against  all  claimants  for 
moneys  paid  pursuant  to  the  decree,  although 
it  should  prove  that  the  decree  was  erroneous, 
and  the  money  paid  to  a  party  not  entitled. 
Sayre  v.  Say  re,  16  N.  J.  Bq.  506. 

See  this  case  in  infra,  V. 

Under  a  statute  permitting  it,  If  a  widow 
elects  to  take  the  provision  made  for  her  by  law 
In  the  estate  of  her  deceased  husband  instead  of 
the  provisions  for  her  in  his  will,  the  portion  of 
the  estate  so  allotted  to  her  by  law  becomes 
vested  in  her  immediately,  and  she  may  dispose 
of  the  same  by  will,  and  where  she  does  so  the 
beneficiary  under  her  will  may  recover  the  same 
of  the  executor  of  the  will  of  the  original  de- 
cedent who  has  fraudulently  distributed  the  es- 
tate to  himself  and  his  brother,  as  residuary  leg- 
atees, without  notice  to  such  beneficiary;  he 
knowing  the  place  of  her  residence  and  the  facts 
before  recited  entitling  her  to  the  share  of  her 
testatrix,  the  widow.  Beem  v.  Kimberly,  72 
Wis.  348,  89  N.  W.  642. 

See  also  Tate  v.  Norton,  94  U.  S.  746,  24  L. 
ed.  222 ;  Adams  v.  Adams,  46  N.  J.  Bq.  298, 
19  Atl.  14;  Sutter's  Estate,  5  Pa.  Co.  Ct. 
591 ;  Gillespie  v.  Alexander.  '3  Russ.  Ch.  130, 
Revised  Rep.  27,  85;  Williams  v.  Glbbes,  17 
How.   239,    15   L.   ed.    185,— «n/ro,  V. 

V.  By  proceeding  against  those  wTio  Jiave  re- 
ceived fund. 

And  it  would  seem  that  in  any  event  persons 
who  had  received  a  portion  of  an  estate  be- 
longing to  another  must  restoie  the  same;  and 
that,  as  the  same  must  have  occurred  through 
either  mistake  or  fraud,  unless  the  probate 
court  is  clothed  with  statutory  authority  to 
rectify  the  wrong,  equity  is  the  only  source  of 
relief. 

The  accounts  of  an  administrator  settled  by 
the  probate  court  cannot  be  collaterally  at- 
tacked or  questioned.  They  are  conclusive  un- 
til Impeached  for  fraud  or  mistake  in  a  direct 
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proceeding  In  equity,  Instituted  for  that  pur- 
pose. Tate  V.  Norton,  94  U.  8.  746,  24  L.  ed. 
222. 

After  the  distribution,  by  a  court,  of  a  com- 
mon fund  among  several  parties  interested, 
an  absent  party  who  had  no  notice  of  the  pro- 
ceedings, and  not  guilty  of  wilful  laches  or 
unreasonable  neglect,  will  not  be  concluded  by 
the  decree  of  distribution  from  the  assertion 
of  his  right  against  the  trustee,  executor,  or 
administrator,  who  h^d  the  fund;  or,  in  case 
he  has  distributed  the  fund,  in  pursuance  of 
an  order  of  the  court,  against  the  distributees, 
the  decree  of  distribution  among  the  apparent 
owners,  however  conclusive  upon  them,  posses- 
ses no  bhiding  effect  upon  the  rights  of  the 
absent  party,  whose  interests  are  not  repre- 
sented. The  apparent  title  under  the  decree 
of  distribution  is  defeasible,  and  a  party  claim- 
ing under  It  has  no  reason  to  complain  that 
he  is  called  upon  to  replace  what  he  has  re- 
ceived against  his  right.  If  any  portion  of 
the  fund  had  been  paid  over  by  executors  in 
pursuance  of  an  order  In  an  administration 
suit,  the  executors  would  be  protected  to  that 
extent,  and  the  claimant  be  compelled  to  pro- 
ceed against  the  distributee;  otherwise,  not. 
Williams  V.  Qlbbes,  17  How.  239,  16  L.  ed. 
135. 

In  support  of  these  propositions  the  court 
cited  David  v.  Frowd,  1  Myl.  &  K.  200,  2  L.  J. 
Ch.  N.  S.  68 ;  Gillespie  v.  Alexander,  3  Russ.  Ch. 
330 ;  27  Revised  Rep.  35 ;  and  Sawyer  y.  Birch- 
more,  1  Keen,  391, — infra. 

Where  a  person  had  procured  the  appoint- 
ment of  an  administrator  by  falsely  asserting 
that  he  and  a  lunatic  were  the  only  next  of  kin 
of  the  Intestate,  and  by  like  false  sworn  state- 
ments had  procured  the  distribution  of  the  es- 
tate to  himself  and  the  committee  of  the  luna- 
tic, and  it  afterwards  appeared  that  other 
ptTrties  were  really  entitled  to  the  personal  es- 
tate of  the  intestate,  and  that  the  parties  to 
whom  it  had  been  distributed  had  no  right 
whatever  to  it,  the  parties  so  entitled  may 
maintain  an  action  in  equity  against  the  com- 
mittee of  the  lunatic  to  compel  a  return  of  the 
property  thus  w^rongf  ully  received  by  him ;  and 
administration  may  be  taken  after  the  fund 
sought  to  be  recovered  Is  brought  into  courr. 
Sullivan  V.  Andoe,  4  Hughes,  290,  6  Fed.  641. 

A  decree  of  distribution  made  without  notice 
to  parties  entitled  to  share  therein  was  held. 
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that  the  want  of  jurisdiction  over  either  may 
always  be  set  up  against  a  judgment  when 
sought  to  be  enforced,  or  any  benefit  is 
claimed  under  it."  Ferguson  v.  Crawford, 
70  N.  Y.  253,  256,  26  Am.  Rep.  589;  Hood 
V.  Hood,  85  N.  Y.  578.  In  1  Freeman, 
Judgm.  4th  ed.  §  117,  the  learned  author 
says:  "A  void  judgment  is,  in  legal  effect, 
no  judgment.  By  it  no  rights  are  devested. 
From  it  no  rights  can  be  obtained.  Being 
worthless  in  itself,  all  proceedings  founded 
upon  it  are  equally  worthless.  It  neither 
binds  nor  bars  anyone.  All  acts  performed 
under  it  and  all  claims  flowing  out  of  it  are 
void."  The  only  question  presented  by  this 
appeal  is  whether  the  petitioner  was  liable 
to  have  his  proceeding  for  an  accounting  dis- 
missed, and  he  remitted  to  a  motion  to  open 
the  decree  in  a  proceeding  absolutely  void 


as  to  hira.  It  is  well  settled  that  an  appli- 
cation to  a  court  to  open  its  judgment  is  al- 
ways addressed  to  its  sound  discretion,  and 
that  the  denial  of  the  motion  involves  no 
substantial  right.  In  Fooie  v.  Lathrop,  41 
N.  Y.  358,  361,  it  was  held  that  an  order  of 
the  supreme  court  denying  a  motion  to  set 
aside  a  regular  judgment  in  that  court  upon 
the  ground  that  the  defendant  was  not 
served  with  process,  and  the  appearance  for 
hjm  was  wholly  unauthorized,  is  not  appeal- 
able to  this  court:  that  no  party  has  a  sub- 
stantial right,  within  the  meaning  of  the 
Code,  to  have  a  regular  judgment  against 
him  set  ajide  on  motion;  that  it  is  in  the 
discretion  of  the  court  in  which  such  judg- 
ment was  rendered  to  set  it  aside  or  not; 
and,  even  if  void,  they  may  leave  the  party 
affected  by  it  to  show  it  so  in  a  proper  ac- 


In  Re  Grlder  (Cal.)  21  Pac.  532.  to  be  a  nul- 
Itty.  In  that  case  the  decedent  had  left  a  will 
beqaeathingr  and  devising  the  whole  of  his 
property,  both  real  and  personal,  to  his  widow, 
the  executrix,  and  the  complaint  In  the  action 
alleged  that  the  testator  wholly  omitted  to  pro- 
Tide  th««in  for  any  or  either  of  the  plaintiffs, 
his  heirs  and  distributees,  and  that  it  did  not 
appear  from  the  will  that  such  omission  of 
either  of  the  plain  tiifs  was  intentional,  and 
Uiat  they  were  entitled  to  succeed  and  have 
the  same  share  in  the  estate  of  the  testator 
as  If  he  had  died  intestate.  The  action  was 
brought  against  the  executrix  and  her  grantee 
to  determine  the  interests  of  all  the  parties  to 
the  property  of  the  estate.  It  was  held  that  it 
made  no  dllFerence  that  the  probate  court  re- 
cited In  Its  decree  that  notice  was  given  to  all 
parties,  as  such  a  recital,  in  the  absence  of  no- 
tice, cannot  give  Jurisdiction  to  the  court.  A 
Judgment  having  been  given  in  favor  of  the 
defendants,  and  a  motion  for  a  new  trial 
denied,  the  order  denying  such  motion  was  re- 
versed, the  Judgment  vacated,  and  the  cause 
remanded. 

In  Indiana  the  probate  court  being  a  court 
of  record  specially  invested  by  the  legislature 
with  Jorisdiction  in  the  settlement  of  an  admin- 
istrator's accounts,  an  account  settled  in  that 
court,  whilst  the  facts  are  of  recent  date,  is 
prima  facie  correct,  and  the  court  of  chancery 
can  only  Interfere  in  clear  cases  of  mistake  or 
fraud.  Allen  v.  Clark,  2  Blackf.  348;  Brack- 
enridge  v.  Holland,  2  Blackf.  377,  20  Am.  Dec. 
123. 

The  inference  from  the  above  Is  very  nat- 
nraU  that,  if  no  notice  of  such  settlement  had 
been  given  to  a  person  entitled  to  share  in  the 
distribution,  such  person  would  have  a  remedy 
in  equity,  whether  the  occasion  of  such  fail- 
ure of  notice  was  either  mistake  or  fraud. 

And  in  State  ea  rel.  Goodhue  v.  Burkam,  23 
Ind.  App.  271,  55  N.  E.  237,  it  was  held  that 
the  approval  of  the  court  of  the  final  report 
of  an  administrator,  and  his  discharge,  duly 
entered  of  record  in  the  proper  order  book  of 
the  court,  have  the  force  and  effect  of  a  final 
Judgment,  and  cannot  be  collaterally  attacked 
unless  the  adjudication  is  without  notice;  Cit- 
ing Peacocke  v.  Lefller,  74  Ind.  327 ;  Barnes  v. 
Bartlett,  47  Ind,  08,  State  ew  rel.  Favorite  v. 
Slaater,  80  Ind.  597;  Ferguson  v.  SUte,  90 
Ind.  3& 
63L.  R,  A. 


An  action  may  be  maintained  by  a  creditor 
of  a  decedent  to  set  aside  a  final-settlement 
report  of  the  estate  where  the  administrator 
was  informed  of  the  debt  and  promised  to  pay 
the  same  whenever  funds  came  Into  his  hands, 
and  made  a  request  to  the  creditor  not  to  file 
its  claim,  and  afterward  filed  a  final-settle- 
ment report  without  notice  or  order  of  the 
court;  as  the  administrator  represents  the 
creditors  as  well  as  the  heirs  of  the  decedent, 
and  it  is  no  part  of  his  duty,  by  sharp  prac- 
tice or  deceit,  to  prevent  them  from  sharing 
in  decedent's  assets,  and  the  law  will  not  per- 
mit him  to  do  so.  Kingan  v.  Hawley,  29  Ind. 
App.   876,  64   N.   E.  620. 

Where  the  account  filed  by  an  administrator 
does  not  purport  to  have  been  a  final  account, 
nor  one  settling  the  succession,  nor  winding 
up  its  affairs  definitely,  and  there  was  no 
prayer  for  discharge  of  the  administrator,  and 
the  Judgment  did  not  discharge  him,  and  the 
Judgment  of  homologation  ordered  payment  of 
certain  debts  which  the  petition  accompanying 
the  account  asked  permission  to  pay,  such  a 
state  of  circumstances  shows  that  the  succes- 
sion remains  unsettled  and  still  under  adminis- 
tration ;  and  the  Judgment  of  homologation  is 
not  res  judicata;  and,  whei;e  such  proceedings 
were  had  without  citation,  one  who  claims  to 
be  entitled  to  a  distribution,  and  also  to  ad- 
minister, may  maintain  an  action  in  the  Judi- 
cial district  court  to  set  aside  all  of  the  former 
proceedings  in  regard  to  the  succession.  Includ- 
ing the  appointment  of  the  administrator. 
Miguez  V.  Delcambre,  109  La.  1090,  34  So.  99. 

Where,  by  the  law  of  the  state,  a  decedent 
leaving  a  widow  him  surviving,  and  also  chil- 
dren of  brothers  and  sisters,  the  widow  is 
entitled  to  one  half  of  his  property,  and  such 
children  to  the  other  half ;  and  the  widow  pro- 
cured her  brother  to  be  appointed  administra- 
tor of  the  estate  of  her  husband ;  and  he  there- 
after petitioned  the  probate  court  that  the  resi- 
due of  the  estate  in  his  hands  be  assigned  to 
the  widow,  representing  in  his  petition  that 
she  was  entitled  to  it  as  widow  and  only  heir 
of  her  deceased  husband,  and  that  the  latter 
left  him  surviving  no  lineal  descendants,  nor 
father,  mother,  brother,  sister,  nor  issue  of  any 
brother  or  sister;  and,  upon  a  hearing  in  pi^- 
bate  court,  such  an  order  was  made,  and  the 
administrator  was  subsequently  discharged 
from  his  trusts,  and  after  such  order  and  deliv- 
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lion.  Judge  Grover  said:  ''It  would  still 
rest  in  the  discretion  of  the  court  whether  to 
entertain  a  motion  to  vacate  the  judgment, 
or  leave  her  to  show  the  judgment  void,  as 
to  her,  whenever  interposed  as  an  obstacle 
to  her  pursuit  of  her  right  to  the  land." 
This  case  was  followed  in  Beards  v.  Wheeler, 
76  N.  Y.  213,  and  People  ex  rel.  Brush  v. 
Brotcn,  103  N.  Y.  684,  9  N.  E.  327.  In 
McCunn's  Estate,  15  N.  Y.  S.  R.  712,  this 
point  was  involved.  An  executor  of  an  es- 
tiLte  filed  an  account,  on  which  a  decree  was 
entered.  8ome  years  later  he  filed  a  second 
account,  citing  therein  certain  grandnieces 
of  the  deceased,  who  were  not  parties  to  the 
first  accounting.  These  grandnieces  moved 
to  open  the  decree  on  the  first  accounting  on 
the  ground  that  they  had  not  been  made  par- 
ties.    Surrogate   Rollins   of   New   York,   in 


denying  the  motion,  said:  "I  am  referred 
to  no  decided  cases  which  support  the  no- 
tion that  persons  not  parties  to  an  account- 
ing proceeding,  and  not  bound  by  the  decree 
therein,  pursuant  to  §  2742  of  the  Code,  can 
successfully  claim  that  such  decree  be  opened 
under  circumstances  like  the  present."  The 
learned  courts  below  erred  in  holding  that 
the  petitioner  was  not  entitled  to  maintain 
the  proceedings  instituted  by  him,  and  that 
he  must  seek  his  remedy  by  a  motion,  which 
is  merely  an  appeal  to  the  discretion  of  the 
court.  The  petitioner  ia  asking  no  favor, 
but  ia  enforcing  a  substantial  right,  if  it  be 
true  that  he  is  a  brother  of  the  intestate. 
The  surrogate  was  undoubtedly  right  in  sug- 
gesting that  the  petitioner  should  give  no- 
tice to  the  persons  who  appeared  in  and 
were  afl'ected  by  the  original   proceedings. 


ery  of  the  estate  to  the  widow  she  died  and 
her  same  brother  was  appointed  administrator 
of  her  estate  and  his  accounting  was  contested ; 
and.  while  his  accounting  was  being  contested 
T>y  her  two  other  brothers,  an  action  In  equity 
was  commenced  by  the  children  of  a  brother  of 
the  original  decedent  against  all  three  of  the 
brothers  to  recover  their  half  of  the  estate  of 
such  original  decedent,  which  had  been  so 
fraudulently  and  upon  false  representations  to 
the  probate  court  delivered  to  the  widow, — 
the  action  was  held  to  be  properly  brought,  and 
to  be  maintainable,  as  the  probate  court  could 
not  correct  Its  decrees  and  orders,  and  equity 
w^as  the  only  tribunal  that  could  bring  all  of 
the  parties  together,  and  put  an  end  to  the  mat- 
ter by  doing  full  and  complete  justice  to  al^ 
concerned.  Maney  v.  Casserly  (Mich.)  96  N. 
W.  479.  The  court  further  stated  that  there 
was  no  adequate  remedy  In  the  probate  court ; 
and  that  the  jurisdiction  of  equity  was  ample 
liecause  of  the  fraud  which  had  been  practised 
In  and  upon  the  court  and  complainants. 

Where  the  administrator  of  a  decedent  had 
filed  his  account  of  final  settlement,  and  cita- 
tions had  been  served  on  the  distributees,  and 
a  decree  rendered  discharging  the  administra- 
tor and  directing  distribution,  which  was  made, 
and  at  the  same  time  a  guardian  was  appointed 
for  an  Infant  distributee,  who  received  the  lat- 
ter's  share  of  the  estate.  In  a  chancery  suit 
by  all  the  distributees  against  the  executors 
to  have  the  decree  declared  void  as  a  final  set- 
tlement, it  was  held  that  the  decree  was  con- 
clusive upon  the  adult  distributees  who  were 
served  with  process,  but  It  was  not  binding  up- 
on the  Infant  distributee  because  no  guardian 
ud  litem  had  been  appointed  for  him  In  the 
proceeding.     Conwlll  v.  Conwlll,  61   Miss.  202. 

A  decree  of  distribution  of  the  estate  of  an 
intestate,  made  In  the  orphan's  court,  not  ap- 
pealed from,  operates  as  an  effectual  shield  to 
the  administrator,  and  protects  him  against 
all  other  claimants ;  and,  if  a  party  entitled 
to  the  distributive  share  is  by  the  decree  de- 
prived of  bis  rights  without  actual  notice  and 
without  a  hearing,  his  only  remedy  Is  against 
the  distributees  who  have  received  the  estate. 
Exton   V.   Zule,   14   N.   J.   Eq.  501. 

This  is  probably  the  most  Important  case 
relied  on   by  O'Brien,   J.,   In  Re  KiLlan's   E.s- 
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Where,  under  a  decree  for  the  distribution 
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of  the  personal  estate  of  an  intestate,  the  ad- 
ministrator has  paid  the  distributive  shares  as 
therein  directed,  the  remedy  by  a  party  who 
has  been  deprived  of  his  rights  by  the  decree 
Is  not  against  the  administrator,  but  against 
the  distributees  who  have  wrongfully  received 
the  estate ;  as  In  their  favor,  as  against  the 
rightful  claimant,  the  decree  would  not  operate. 
Sayre  v.  Sayre,  16  N.  J.  Bq.  505. 

In  an  action  by  the  widow  of  a  testator 
to  procure  a  construction  of  the  will  of  her  de- 
ceased husband  and  a  decree  that  whatever 
should  be  found  to  be  due  her  under  the  will 
the  executor  should  account  for  and  pay  the 
same  to  her,  brought  against  the  executors  and 
certain  legatees  to  whom  the  whole  estate  of 
the  testator  had  been  distributed  upon  a  settle- 
ment of  the  accounts  of  the  executors  after  the 
notice  had  been  given  required  by  law,  but  of 
which  settlement  and  account  the  plaintiff,  the 
widow,  had  had  no  actual  notice.  It  was  held 
that  the  executors,  having  given  the  notice  pro- 
vided by  law,  were  protected  by  the  decree  made 
by  the  probate  court  upon  the  settlement,  but 
that  the  parties  to  whom  the  share  belonging  to 
the  widow  under  a  proper  construction  of  the 
will  had  been  distributed  by  the  settlement 
were  liable  to  pay  to  her  the  portions  belong- 
ing to  her,  received  by  them  respectively,  and 
that  the  action  was  maintainable  for  that  pur- 
pose. The  court  In  so  deciding  quoted  and  ap- 
proved the  following  from  the  opinion  in  Ex- 
ton  V.  Zuie,  14  N.  J.  Eq.  501,  »ttpra :  "If  a 
party  entitled  to  a  distributive  share  Is  by  the 
decree  deprived  of  his  rights  without  actual 
notice  and  without  a  hearing,  his  only  remedy 
Is  against  the  distributees  who  have  received 
the  estate,"  and  stated  that  this  same  doc- 
trine the  same  chancellor  again  expressed  In 
Sayre  v.  Sayre,  IG  N.  J.  Eq.  505,  supra.  Adams 
V.  Adams,  46  N.  J.  Eq.  298,  19  Atl.  14. 

The  executor  of  one  entitled  to  a  distribu- 
tive share  In  an  estate,  where  such  distributee 
was  know^n  to  have  a  wife  and  child  in  full 
life  when  he  removed  with  his  family  from  the 
locality  where  he  had  until  then  resided,  may 
maintain  an  action  against  the  administrator 
of  the  estate  of  a  codlstrlbutee  to  whom  the 
whole  of  the  original  estate  had  been  paid 
without  notice  to  the  representatives  of  the 
absent  distributee ;  as,  while  the  absence  of 
such  distributee  for  many  years  would  raise 
a  presumption   la  law  of  his  death,  and,   had 
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The  proper  practice  wa«.  not  to  dismiss  the 
proceedings  instituted  by  this  petitioner,  but 
to  require  him  to  amend  his  citation,  and 
bring  in  the  parties  who  were  cited  or  ap- 
peared on  the  original  accounting.  The  pe- 
titioner, having  complied  with  this  require- 
ment, would  be  in  a  position  to  apply  for  a 
conmiiasion  with  interro^tories,  and  the 
parties  cited  could  join  therein,  and  be  duly 
represented  at  the  execution  thereof.  The 
citation  should  be  amended  as  suggested.  If 
the  petitioner  succeeds  in  establishing  that 
he  is  a  brotber  of  the  intestate,  he  is  en- 
titled to  an  accounting  under  the  provisions 
of  the  Code  which  he  has  invoked. 

The  respondent  lias  argued  a  number  of 
points  that  possibly  should  receive  special 
con$«ideration,  although  most  of  them  are 
covered  by  that  which  we  have  already  said 


and  the  authorities  cited.  We  have  the 
positive  finding  of  the  surrogate's  court  that 
the  petitioner  -  in  this  proceeding  was  not 
cited  in  the  accounting  proceedings,  and  was 
not  a  party  thereto,  and  that  the  same  were 
wholly  inoperative  as  to  him.  It  is  at  this 
point  that  we  encounter  the  defect  in  the  ad- 
ministrator's proceedings  for  an  accoimting 
that  has  led  to  his  present  peril  of  being 
called  on  to  account  for  funds  paid  out  un- 
der a  decree  that  does  not  protect  him 
against  this  petitioner  if  the  latter  estab- 
lishes the  fact  that  he  is  intestate's  brother. 
It  is  argued  that  it  would  be  a  strange  mis- 
carriage of  justice  if  the  administrator, 
after  having  proceeded  to  an  accounting,  and 
obtained  a  decree  directing  him  to  pay  over 
to  certain  parties,  could  be  compelled  to 
again  account  in  an  independent  proceeding 


he  been  a  bachelor  when  last  seen  or  heard  of, 
the  preisumptloD  would  be  that  he  died  un- 
married and  without  issue,  yet,  as  he  had  a 
wife  and  child  in  full  life  when  he  left  his 
former  residence,  the  presumption  of  his  daith 
would  not  ignore  their  existence.  Campbell  v. 
Reed.  24  Pa.   408. 

Where  the  account  of  the  trustee  has  been 
audited,  and  the  balance  ordered  by  the  court 
haTing  jurisdiction  to  be  distributed  among  the 
grandchildren,  great-grandchildren,  and  great- 
lereat-grandchildren  of  the  original  testator, 
and  the  trustee,  by  virtue  of  such  adjudica- 
tion, pays  the  distributive  share  which  had 
Tested  in  a  grandchild,  who  was  then  deceased, 
to  a  son,  he  will  be  protected  in  such  payment 
by  the  decree ;  but  the  executrix  of  the  grand- 
child may  recover  such  distributive  share  of 
hit  fM>n  to  whom  it  was  paid  upon  proceedings 
on  a  petition  for  that  purpose  in  the  same 
court  that  made  the  adjudication.  Sutter's 
Estate,  5  Pa.  Co.  Ct  591. 

In  a  d<H*ree  in  a  suit  in  chancery  for  the 
administration  of  the  estate  of  a  testator,  it 
was  held  that,  although  thp  language  of  the  de- 
cree, where  an  account  of  debts  was  directed. 
wta.  that  those  who  did  not  come  in  should 
he  excluded  from  the  benefit  of  the  decree,  yet 
the  course  was  to  permit  a  creditor,  he  paying 
the  costs  of  the  proceedings,  to  prove  his  debt, 
as  long  as  there  happened  to  be  a  residuary 
fond  in  court,  or  in  the  hands  of  the  executor ; 
and  to  pay  him  out  of  that  residue.  And  that, 
if  he  did  not  come  in  until  after  the  executor 
had  paid  away  the  residue,  he  was  not  with- 
out remedy,  though  he  was  barred  the  benefit 
of  the  decree.  That,  if  he  had  a  mind  to  sue 
the  legatees  and  bring  back  the  fund,  he  might 
do  to;  but  he  could  not  affect  the  legatees,  ex- 
cept by  suit;  and  he  could  not  affect  the  exec- 
utor at  all.  Gillespie  v.  Alexander,  3  Russ.  Ch. 
130.  27  Revised  Rep.  3."». 

A  husband  and  wife,  upon  a  claim  that  the 
wife  was  one  of  the  next  of  Icin  of  an  intestate, 
{>ad  taken  out  administration  to  the  Intestate's 
estate,  and  thereafter  the  sister  of  the  wife, 
and  other  parties,  also  claiming  to  be  next  of 
kta).  Died  a  bill  against  the  administrators 
prajlng  the  usual  accounts  of  the  intestate's 
estate  and  an  inquiry  as  to  his  next  of  kin, 
and  the  administrators  immediately  put  in  an- 
sweis  to  the  bill,  and  a  decree  was  made  by 
consent.  In  which  it  was  ordered  that  the  mas- 
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ter  should  inquire  who  was  the  next  of  kin ; 
and  he  afterward  made  his  report  that  he  had 
found  that  the  defendant  administrator  and 
her  sister  and  seven  others  were  the  next  of 
kin  living  at  the  time  of  his  death,  and  this 
report  was  confirmed  and  an  order  for  pay- 
ment made ;  and  thereafter  a  bill  was  filed  by 
another  person  claiming  to  be  the  sole  next  of 
kin  of  the  intestate,  against  the  persons  among 
whom  the  intestate's  estate  had  been  distrib- 
uted, and  the  title  of  the  plaintilTs  as  next  of 
kin  was  admitted ;  but  it  was  claimed  that  the 
decree  and  decretal  orders  in  the  administra- 
tion suit  were  a  bar  to  her  claims.  It  ap- 
peared that  the  plaintiff  in  the  last  suit  was 
ninety  years  of  age,  decrepit,  a  parish  charge, 
and  illiterate,  and  knew  nothing  about  the  pro- 
ceeding in  the  first  suit.  The  master  of  the 
rolls  held  that  the  .principle  laid  down  in  Gil- 
lespie V.  Alexander,  3  Russ.  Ch.  130,  27  Revised 
Rep.  35,  aupra,  by  I»rd  Eldon,  was  applicable 
here,  and  that  in  such  a  case  there  was  no 
difference  in  principle  between  a  creditor  and 
a  person  claiming  as  next  of  kin,  and  that  the 
plaintiff,  being  entitled  to  the  whole  of  the  ea- 
tate,  was  entitled  to  recover  of  those  who  had 
received  it  the  several  amounts  that  they  had 
respectively  received ;  and,  in  answer  to  the 
argument  that  the  case  was  extremely  hard 
upon  the  party  compelled  to  refund,  for  that 
he  had  full  right  to  consider  the  money  as  his 
own  and  might  have  spent  It,  and  that  it  would 
be  agaiuHt  the  policy  of  the  law  to  recall  mon- 
ey which  a  party  has  obtained  by  the  effect  of 
a  judgment  upon  a  litigated  title,  the  court 
answered  that  there  was  here  no  judgment 
upon  a  litigated  title;  that  the  party  who 
now  claimed  by  a  paramount  title  was  absent 
from  the  court,  and  all  that  was  adjudged  was 
chat,  upon  an  inquiry,  in  its  nature  imperfect, 
parties  were  found  to  have  a  prima  facie  claim 
subject  to  be  defeated  upon  better  information ; 
that  the  apparent  title  under  the  master's  re- 
port was  in  its  nature  defeasible;  and  that  a 
party  claiming  under  such  circumstances  had 
no  great  reason  to  complain  that  he  was  called 
upon  to  replace  what  he  had  received  against 
his  right.  David  v.  Frowd,  1  Myi.  &  K.  200, 
2   L.   J.   Ch.   N.   S.   68. 

Where,  in  a  suit  brought  by  one  of  two  ex- 
ecutors against  her  coexecutor  and  the  attor- 
ney general,  alleging  that  the  testator  died 
v/ithout    having    any    next    of    kin,    and    ask- 
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on  the  petition  of  someone  claiming  to  be 
nearer  of  kin  than  those  cited  or  appearing 
in  the  prior  proceedings,  and  consequently 
entitled,  if  the  claim  is  established;  to  the 
personal  property  of  the  testator.  We  have 
presented  here  the  ordinary  situation  of  a 
person  not  joined  as  a  necessary  party  in  an 
action  or  special  proceeding  ignoring  the 
judgment  therein,  and  proceeding,  as  this 
court  said  he  might,  in  Foote  v.  Lathrop,  41 
N.  Y.  358,  361,  to  show  the  judgment  void 
when  interposed  as  an  obstacle  to  the  rem- 
edy he  has  invoked.  An  administrator  is 
not  left  in  the  helpless  and  unprotected  po- 
sition that  is  assumed  to  be  the  case  in  the 
argument  of  the  respondent.  The  Code  of 
Civil  Procedure  provides  for  his  ample  pro- 
tection by  permitting  him  to  sue  out  a  cita- 
tion running  against  persons  unknown.  §§ 
2518-2523.  A  citation  properly  issued  un- 
d^r  these  provisions  binds  unknown  next  ol 
kin  precisely  as  if  they  were  named  therein. 
There  is  no  evidence  in  the  record  that  any 
efTort  was  made  to  cut  off  unknown  next  of 


kin,  and  the  citation  that  was  issued  is  not 
before  us.  On  the  contrary,  as  already 
pointed  out,  it  is  expressly  found  that  the 
petitioner  was  not  a  party  to  the  former 
proceeding.  This  administrator  is  in  the 
position  of  any  plaint ilf  who  proceeds  to 
judgment  without  joining  all  of  the  neces- 
sary parties  defendant.  The  effect  of  the  ju- 
dicial settlement  of  an  account  is  stated  in 
8  2742  of  the  Code:  "A  judicial  settle- 
ment of  the  account  of  an  executor  or  ad- 
ministrator, either  by  the  decree  of  the  sur- 
rogate's court,  or  upon  an  appeal  therefrom, 
is  conclusive  evidence  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all 
persons  deriving  title  from  any  of  them/' 
etc.  It  foll6ws  that  the  decree  in  the  ac- 
counting proceeding  binds  only  the  parties 
thereto,  and  the  administrator,  not  having 
out  off  unknown  next  of  kin,  is  liable  to  re- 
spond to  any  claim  that  one  or  more  of  them 
may  successfully  make. 

The   respondent   has   cited   a   number   of 
cases  relating  to  the  jurisdiction  of  the  court 


ing  to  have  the  testator's  personal  estate 
administered  under  the  direction  of  the 
court,  in  which  the  master  reported  that 
certain  persons  were  the  only  next  of  kin 
and  entitled  to  have  the  estate  of  the  testator 
distributed  to  them,  which  was  confirmed,  and 
such  distribution  made  in  the  suit ;  and  there- 
after certain  distributees,  who  had  notice  of 
such  suit,  but  who  claimed  to  have  been  de- 
prived of  presenting  their  claims  on  account 
of  the  laches  of  their  solicitors,  filed  a  bill 
against  the  executors  and  the  persons  to  whom 
the  estate  had  been  distributed  in  the  former 
suit  to  recover  of  the  distributees  for  their 
share  of  the  testator's  estate  to  which  they 
claimed  to  be  entitled, — the  master  of  the  rolls, 
while  recognizing  the  rule  applicable  to  cases 
of  this  nature  as  stated  by  Lord  Eldon  in  Gil- 
lespie V.  Alexander,  3  Russ.  Ch.  130,  27  Revised 
Rep.  35,  supra,  in  the  case  of  a  creditor,  and 
the  application  of  the  same  rule  in  David  v. 
Frowd,  1  Myl.  &  K.  200,  2  L.  J.  Ch.  N.  8.  68, 
supra,  to  the  case  of  next  of  kin,  said  that  the 
plalntilTs  were  not  entitled  to  relief  in  this 
case,  and  could  not  sustain  that  suit,  as  they 
had  been  guilty  of  default, — with  which  the 
defendants  had  nothing  to  do, — which  had  de- 
prived them  of  the  opportunity  of  making  out 
their  claim,  if  any,  and  dismissed  the  bill. 
Sawyer  v.  Birchmore,  1  Keen,  391. 

An  appeal  from  this  decision  was  taken  to 
the  lord  chancellor,  who,  after  a  minute  and 
elaborate  review  of  the  evidence  in  the  cause, 
expressed  the  opinion  that,  upon  the  result  of 
that  evidence,  a  knowledge  of  the  pendency  of 
the  former  suit  was  not  conclusively  brought 
home  to  any  of  the  plaintiffs,  and  said  that  it 
would  be  very  unsafe  to  conclude  the  claim  of 
the  plaintiffs,  upon  such  evidence,  without  giv- 
ing them  an  opportunity  or  further  inquiry. 
He  therefore  reversed  the  decree  for  dismissal, 
and  referred  It  to  the  master  to  inquire  wheth- 
er the  plaintiffs,  or  any  of  them,  were  next  of 
kin  to  the  testator,  and,  if  they  were,  then  to 
inquire  whether  they  had  any  and  what  notice 
of  the  s*Mt  for  distributing  the  estate  of  the 
testator,  and  of  the  proceedings  therein;  and 
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said  further,  that,  if  the  latter  inquiry  should 
be  answered  in  the  negative,  there  would  be  no 
obstacle  to  the  plaintiff's  demand.  Sawyer  v. 
Birchmore,  2  Myl.  &  C.  611,  1  Keen,  825,  6  L. 
J.  Ch.  N.  S.  277. 

(In  Sawyer  v.  Birchmore,  the  reason  why  the 
next  of  kin  were  interested  in  the  estate  was 
that  the  will  of  the  Intestate  bequeathed  all  the 
residue  of  his  personal  estate  to  his  wife,  and 
she  died  In  his  lifetime,  and  so  such  residuum 
of  the  personal  estate  became  undisposed  of  by 
his  will.) 

Where  a  testator  had  died  leaving  a  will 
dated  1898,  which  was  duly  admitted  to  pro- 
bate, whereby  he  gave  to  his  two  sons  each  a 
nomlnai  bequest,  and,  after  a  special  devise  to 
a  stepdaughter,  left  the  remainder  of  his  es- 
tate to  two  daughters,  one  of  whom  was  design 
nated  executrix  of  the  will,  and  the  estate  was 
duly  administered,  and  a  decree  of  distribution 
was  made  and  entered  in  conformity  with  the 
terms  of  the  will;  and  where  it  further  ap- 
peared that  one  of  the  sons  had  disappeared 
and  was  last  heard  of  in  1889,  and  that  he  had 
died  prior  to  the  date  of  the  will, — his  daugh- 
ter a  minor,  claiming  to  be  a  pretermitted  heir 
of  the  testator  as  sole  Issue  of  his  son  who  had 
died  before  the  will  was  made,  and  whose  ex- 
istence was  well  known  to  the  executrix  and 
the  other  devisees,  and  who  had  had  no  actual 
notice  of  any  proceedings  in  the  estate,  and 
was  not  represented  at  any  stage  of  them, 
could  maintain  an  action  in  the  superior  court 
for  a  redistribution  of  the  estate,  as  It  could 
not  be  said  that  she  must  be  deemed  to  have 
known,  at  her  age,  the  legal  effect  of  the  pro- 
visions of  the  will  upon  her  rights,  and  to  be 
concluded  by  the  decree  of  distribution,  because 
she  did  not  assert  them  prior  to  Its  entry.  Rt 
Ross  (Cal.)  73  Pac.  976. 

See  also  Bliss  v.  Seaman,  59  111.  App.  236 : 
Re  Conrad,  45  Ia.  Ann.  89,  11  So.  935 ;  Jenni- 
son  V.  Hapgood,  7  Pick.  1,  19  Am.  Dec.  258. 
— supra.  III. ;  Re  Lamb,  10  Misc.  638,  32  N. 
T.  Supp.  225;  Pulllam  v.  PullUun,  10  Fed.  23. 
— supra,  IV.  P.  H.  V^ 
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as  to  the  subject-matter,  apparently  over- 
looking the  fact  that  no  question  is  raised 
on  this  appeal  as  to  the  jurisdiction  of  the 
Monroe  county  surrogate's  court  of  the  es- 
tate of  the  intestate.  The  c<Mitention  of  the 
appellant  is  that  the  court  acquired  no  ju- 
risdietion  of  his  person,  and  the  record  con- 
dnsiTely  supports  this  position.  We  are  re- 
ferred to  Mr.  Redfield's  Surrogate  Ct.  Pr.  5th 
ed.  p.  865,  where  he  discusses  the  subject  of 
evidence  of  jurisdictional  facts.  The  learned 
author  observes:  *'The  rule  is  stated  to  be 
that,  'when  certain  facts  are  proved  to  a 
court  or  officer  having  only  special  and  lim- 
ited jurisdicticm,  as  a  ground  for  issuing 
process,  and  there  is  a  total  defect  of  evi- 
dence as  to  any  essential  fact,  the  process 
will  be  void;  but  where  the  proof  has  a 
legal  tendency  to  make  out  a  proper  case,  in 
all  its  parts,  for  issuing  the  process,  then, 
although  the  proof  may  be  slight  and  incon- 
clusive, the  process  will  be  valid  until  set 
aside  by  a  direct  proceeding  for  that  pur- 
pose.'" This  quotation  is  from  Staples  v. 
FairehUd,  3  N.  Y.  41.  This  case  involved 
the  regularity  of  certain  attachment  proceed- 
ings, and  discusses  the  powers  of  courts  of 
limited  jurisdicticm.  It  is  a  direct  author- 
ity in  favor  of  the  petitioner  herein  on  the 
point  that  the  court  acquired  no  jurisdicti<Mi 
of  his  person.  The  learned  judge  says :  "It 
is  well  settled  that,  when  certain  facts  are 
to  be  proved  to  a  court  having  only  such  a 
jurisdiction,  as  a  ground  for  issuing  process, 
if  there  be  a  total  defect  of  evidence  as  to 
any  essential  fact,  the  process  will  be  de- 
clared void,  in  whatever  form  the  question 
may  arise."  It  is  unnecessary  to  discuss  the 
other  oases  cited  in  detail,  as  they  have  no 
bearing  upon  the  failure  to  obtain  jurisdic- 
tion of  the  person  of  the  petitioner.  The 
much-discussed  and  overruled  case  of  Rod- 
erigas  r.  East  River  Bav.  Inat.  63  N.  Y.  460, 
20  Am.  Rep.  555,  is  cited,  wherein  it  was  de- 
termined in  a  surrogate's  court  that  the  in- 
testate was  dead,  when  in  fact  the  contrary 
was  true.  The  same  case  was  before  this 
court  in  another  phase  (76  K.  Y.  316,  32 
Am.  Rep.  309),  where  it  was  held  that  the 
basis  of  the  former  decision  was  that  the 
statute  authorized  the  surrogate  to  decide 
opon  evidence,  and  that  it  now  appeared 
that  there  was  nothing  amounting  to  proof. 
In  Boott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108,  this  case  was  ex- 
pressly overruled  as  violating  the  14tb 
Amendment  of  the  Constitution  of  the 
United  States,  which  ordains,  among  other 
things,  "nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  hiws."  The  court  said:  "In  Rod- 
frigas  y.  J^aat  River  8av.  Inst,  63  N.  Y.  460, 
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20  Am.  Rep.  655,  in  1875,  a  bare  majority 
of  the  court  of  appeals  of  New  York  decided 
that  payment  of  a  deposit  in  a  savings  in- 
stitution to  an  administrator  under  letters 
of  administration  issued  in  the  lifetime  of 
the  depositor  was  a  good  defense  to  an  ac- 
tion by  an  administrator  appointed  after  his 
death,  upon  the  ground  that  the  statutes  of 
the  state  of  New  York  made  it  the  duty  of 
the  surrogate,  when  applied  to  for  admin- 
istration on  the  estate  of  any  person,  to 
try  and  determine  the  question  whether  he 
was  alive  or  dead,  and  therefore  his  deter- 
mination of  that  question  was  conclusive. 
.  .  .  And  in  a  subsequent  case  between 
the  same  parties  in  1879  the  same  court 
unanimously  reached  a  different  conclusion, 
because  evidence  was  produced  that  the  sur- 
rogate never  in  fact  considered  the  question 
of  death,  or  had  any  evidence  thereof,  thus 
making  the  validity  of  the  letters  of  admin- 
istration to  depend,  not  upon  the  question 
whether  the  man  was  dead,  but  upon  the 
question  whether  the  surrogate  thought  so. 
Roderigas  v.  East  River  8av,  Inst.  76  N.  Y. 
316,  82  Am.  Rep.  309,  ...  No  judgment  of 
a  court  is  due  process  of  law  if  rendered 
without  jurisdiction  in  the  court,  or  with- 
out notice  to  the  party.  The  words  'due 
process  of  law,'  when  applied  to  judicial  pro- 
ceedings, as  was  said  by  Mr.  Justice  Field, 
speaking  for  this  court  [Pennoyer  v.  Neff, 
95  U.  S.  714,  733,  24  L.  ed.  565,  572,]  'mean 
a  oourse  of  legal  proceedings  according  to 
those  rules  and  principles  whidi  have  been 
established  in  our  system  of  jurisprudence 
for  the  protection  and  enforcement  of  pri- 
vate rights.  To  give  such  proceedings  any 
validity,  there  must  be  a  tribunal  compe- 
tent by  its  constitution — ^that  is,  by  the  law 
of  its  creation — ^to  pass  upon  the  subject- 
matter  of  the  suit;  and,  if  that  involves 
merely  a  determination  of  the  personal  lia- 
bility of  the  defendant,  he  must  be  brought 
within  its  jurisdiction  by  service  of  process 
within  the  state  or  his  voluntary .  appear- 
ance.' "  See  also  Lavin  v.  Emigrant  Indus- 
trial Sav.  Bank,  18  Blatchf.  1,24,1  Fed.  641. 
In  the  case  at  bar  it  was  essential,  not  only 
that  the  court  should  have  jurisdiction  of 
the  subject-matter,  but  of  the  person  of  pe- 
titioner. The  Code  of  Civil  Procedure,  § 
2473,  provides,  in  terms,  that  there  is  a  pre- 
sumption of  jurisdiction  where  the  necessary 
parties  were  duly  cited  or  appeared,  when 
a  decree  or  other  determination  is  drawn  in 
question  collaterally.  The  argument  of  the 
respondent,  in  brief,  is  that  it  was  sufficient, 
if  the  court  had  jurisdiction  of  the  subject- 
matter,  to  sustain  the  position  that  the  pe- 
titioner must  resort  to  the  accounting  pro- 
ceeding if  he  desired  to  enforce  his  rights  in 
the  surrognte's  court. 

The  respondent  further   argues   that  not 
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only  is  the  present  proceeding  unauthorized 
on  behalf  of  the  petitioner,  but  that  he  has 
an  absolute  right  to  intervene  in  the  ac- 
counting proceedings,  open  the  same  on  mo- 
tion, and  litigate  his  rights  therein.  We 
have  already  pointed  out  that  the  motion  to 
open  the  proceedings  is  an  appeal  to  the  dis- 
cretion of  the  court,  and  that  the  petitioner 
herein  could  not  be  remitted  to  an  uncertain 
remedy  in  a  proceeding  which  resulted  in  a 
decree  that  does  not  bind  him. 

It  is  further  argued  that,  assuming  it  to 
be  an  appeal  to  the  discretion  of  the  court, 
nevertheless,  the  surrogate's  court  did  exer- 
cise its  discretion,  and  decided  that  the  peti- 
tioner might  intervene  in  the  accounting 
proceeding.  The  record  before  us  discloses 
no  such  decision,  as  the  learned  surrogate 
simply  intimated  in  his  oral  opinion  that 
it  was  incumbent  upon  the  petitioner  to 
come  in  under  the  accounting  proceedings  by 
petition  or  otherwise,  and  ask  that  it  be 
opened.  There  is  no  intimation  as  to  what 
disposition  the  court  would  make  of  that 
motion.  We,  however,  regard  this  as  wholly 
immaterial,  as  the  decree  in  the  accounting 
proceedings,  for  reasons  already  stated,  is 
absolutely  void  as  to  this  petitioner. 

It  is  contended  that  the  petitioner,  instead 
of  instituting  the  present  proceedings,  might 
have  filed  a  bill  in  equity,  bringing  in  all 
the  parties,  and  securing  such  a  judgment  as 
justice  dictates.  It  is  of  no  importance 
whether  the  new  issue  as  to  the  petitioner 
being  a  brother  of  the  intestate  is  tried  in 
this  proceeding,  or  in  the  former  accounting 
proceedings,  or  in  a  suit  in  equity,  as  the 
result  must  be  the  same  in  case  he  succeeds 
in  establishing  his  claim,  so  far  as  the  ad- 
ministrator is  concerned. 

It  is  argued  that  the  surrogate's  court 
would  have  no  authority  to  render  a  decree 
compelling  the  distributees  of  the  fund  to 
make  restitution  of  the  same  to  the  petition- 
er; nor  could  it  vacate  its  former  decree  in 
the  premises,  having  no  equity  powers.  We 
hold  that  the  petitioner  was  at  liberty  to  in- 
voke one  of  two  remedies, — he  oould  require 
the  administrator  to  account  in  this  pro- 
ceeding, or  he  might  have  summoned  him 
and  all  the  parties  in  interest  into  a  court 
of  equity  for  a  like  purpose.  The  prior  ac- 
counting procee<lings  in  no  way  ccmcem  the 
petitioner,  as  he  will  be  entitled,  if  he  suc- 
ceeds in  establishing  his  identity  as  a  broth- 
er of  the  intestate,  to  her  entire  personal 
estate  after  debts  and  expenses  of  adminis- 
tration are  paid.  We  express  no  opinion  as 
to  the  limitations,  if  any,  which  restrain  the 
surrogate's  court  in  rendering  a  decree  in 
this  proceeding  if  the  petitioner  is  success- 
ful. The  latter  has  chosen  his  forum,  and 
must  content  himself  with  such  relief  as  can 
be  afforded  him  therein.  The  administrator, 
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having  entered  and  obeyed  a  decree  of  dis- 
tribution that  does  not  bind  the  petitioner, 
cannot  invoke  it  as  a  shield  at  this  time.  If 
he  is  subjected  to  loss  by  reason  of  this  fact, 
it  is  due  wholly  to  his  failure  to  avail  him- 
self of  the  protection  which  the  law  afforded 
him. 

The  suggestion  that  no  question  of  law 
is  presented  by  this  appeal  is  disposed  of  by 
the  exception  to  the  surrogate's  conclusions 
of  law,  to  which  reference  has  already  been 
made. 

The  order  of  the  Appellate  Division  and 
the  decree  of  the  Surrogate's  Court  of  Mon- 
roe County  therein  affirmed  should  he  respeo- 
lively  reversed,  wit^  costs  in  all  the  courts 
to  petitioner  to  abide  the  event,  payable  out 
of  the  estate,  and  the  case  remitted  to  said 
Surrogate's  Court  to  proceed  in  accordance 
with  the  views  herein  expressed. 

Parker,  Ch.  J.,  and  Vann  and  Callea, 

JJ.,  concur. 

0*Briea,  J.,  dissenting: 

The  order  from  which  this  appeal  is  taken 
dismissed  an  application  by  the  petitioner  to 
the  surrogate  to  compel  an  administrator  to 
account  after  he  had  been  discharged,  and 
after  he  had  already  distributed  all  the  es- 
tate under  and  in  obedience  to  an  order  or 
decree  of  the  surrogate  directing  such  dis- 
tribution. The  petitioner  claims  that  the 
former  decree  directed  distribution  to  the 
wrong  parties,  and  that  he  is,  in  fact,  the 
sole  next  of  kin  of  the  deceased,  who  was 
entitled  to  the  estate.  It  is  important  to 
note  at  the  outset  that  the  order  of  the  sur- 
rogate in  dismissing  the  application  does 
not  state  whether  it  was  dismissed  for  want 
of  power  to  entertain  the  proceeding  or  in 
the  exercise  of  discretion.  On  the  24th  of 
August,  1898,  one  Mary  Killan  died,  intes- 
tate, in  the  city  of  Rochester,-  leaving  per- 
sonal property  of  the  value  of  about  $1,500. 
One  Miles  T.  O'Reilly,  a  creditor  of  the  de- 
ceased, petitioned  for  letters  of  administra- 
tion upon  her  estate,  and  they  were  granted 
to  him  by  the  surrogate  of  Monroe  county. 
More  than  a  year  thereafter  the  administra- 
tor petitioned  for  a  settlement  of  his  ac- 
counts, and  the  surrogate  issued  a  citation 
directed  to  the  next  of  kin  and  heirs  at  law, 
creditors,  and  i>ersons  interested  in  the  es- 
tate of  the  deceased  to  attend  a  judicial  set- 
tlement of  the  administrator's  accmmts  on 
the  30th  day  of  December,  1899.  The  cita- 
tion was  duly  served  by  publication,  and  on 
the  return  day  thereof,  there  appeared  five 
persons,  who  claimed  to  be  cousins  of  the 
deceased,  and  entitled  to  the  distributive 
share  of  her  estate.  The  administrator  de- 
nied their  relationship,  whereupon  an  issue 
of  fact  was  formed  and  tried,  in  which  the 
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Burrogate  adjudged  and  decreed  that  they 
were  in  fact  cousins  .of  the  deceased,  and 
the  cmly  heirs  at  law  and  next  of  kin  living. 
He  ordered  the  administrator  to  make  dis- 
tribution accordingly,  which  he  did,  and, 
having  filed  his  receipts  with  the  surrogate, 
a  decree  was  entered  discharging  the  admin- 
istrator from  his  trust.  It  will  be  seen  that 
this  proceeding  involved  a  decision  of  the  is- 
Bue  of  fact  as  to  what  persons  con8titute<l 
the  sole  next  of  kin  of  the  deceased.  The 
five  cousins  alleged  that  they  were  the  sole 
next  of  kin,  and  the  administrator  denied  it. 
In  determining  the  issue  the  surrogate  de- 
cided that  the  five  cousins  were,  in  truth, 
the  sole  next  of  kin,  and  before  he  could 
reach  that  conclusion  he  had  to  determine 
that  the  deceased  died  leaving  no  parent, 
child,  brother,  or  sister,  since  the  cousins 
could  not  be  the  sole  next  of  kin  if  she  had 
left  any  nearer  relative.  The  surrogate  had 
jurisdiction  of  the  question  to  be  decided. 
He  had  jurisdiction  of  the  fund  to  be  dis- 
tributed. He  had  jurisdiction  of  the  ad- 
ministrator and  the  five  cousins.  Therefore 
it  would  seem  that  his  decree  of  distribution 
was  made  with  perfect  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  so 
long  as  that  decree  stands  it  is  obviously  a 
bar  to  this  proceeding.  If,  upon  that  hear- 
ing, the  surrogate  had  found  and  adjudged 
that  the  deceased  left  a  brother  surviving, 
and  that  the  present  petitioner  was  that 
brother,  and  that  as  such  he  was  the  sole 
next  of  kin,  and  entitled  to  have  the  estate 
distributed  to  him,  no  one,  I  think,  can 
doubt  that  it  would  be  a  perfect  judgment  in 
his  favor,  available  to  him,  and  good  as 
against  all  the  world  until  opened,  reversed, 
or  set  aside,  although  he  was  not  a  party; 
and  for  the  plain  reason  that  the  court  had 
power  to  make  it;  and,  if  he  Ibtad  power  to 
render  a  judgment  in  his  favor,  he  had  the 
same  power  ^o  render  it  against  him  and  in 
favor  of  the  five  cousins,  and  the  judgment 
has  the  same  binding  effect  in  the  one  case 
as  in  the  other  until  vacated  or  reversed  in 
Bome  direct  proceeding  for  that  purpose. 

About  a  year  after  the  discharge  of  the 
administrator  the  petitioner,  who  signs  his 
name  as  Martin  Killeen, — a.  different  name 
from  that  of  the  deceased, — ^and  a  resident 
of  Ireland,  filed  a  petition  with  the  surro- 
gate, alleging  that  he  was  a  brother  of  the 
intestate.  His  petition  set  forth  the  issuing 
of  letters  to  the  administrator,  claimed  that 
no  account  had  been  made,  and  asked  for  a 
citation  directing  him  to  account.  There- 
upon a  citation  was  issued  directing  the  ad- 
ministrator to  show  cause  why  he  should 
not  render  an  account,  and  on  the  return 
day-— January  23,  1901 — the  administrator 
filed  an  answer  setting  forth  his  accounting 
in  t^e  estate,  the  order  of  distribution,  eom- 
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pliance  with  that  order,  the  filing  of  receipts 
from  the  distributees,  and  a  decree  of  judi- 
cial settlement  and  discharge.  He  also  de- 
nied Killeen's  relationship  with  the  de- 
ceased. An  issue  of  fact  was  thus  joined  be- 
tween the  petitioner  and  the  administrator, 
and  the  former  was  bound  to  show  that  he 
was,  as  he  claimed  to  be,  the  brother  of  the 
deceased.  The  petitioner  subsequently  made 
application  to  the  surrogate  for  a  commis- 
sion to  take  testimony  in  Ireland  to  estab- 
lish his  relationship,  and  a  hearing  was 
then  had  on  the  whole  question  with  respect 
to  the  petitioner's  right  to  an  accounting. 
The  surrogate  denied  his  application  for  a 
commission  to  take  testimony,  and  also  his 
application  for  an  independent  accounting, 
on  the  ground,  among  others  stated  in  his 
opinion,  that  the  relief  to  which  he  was  en- 
titled, if  any,  was  to  open  the  decree  already 
entered,  on  notice  given  to  the  persons  af- 
fected thereby;  and  the  appellate  division 
unanimously  affirmed  the  order  of  the  sur- 
rogate. The  petitioner  was  not  cited  by 
name,  and  the  surrogate  found  he  was  not 
a  party  to  the  prior  proceedings  in  the  sur- 
rogate's court,  under  which  the  estate  was 
distributed  and  the  administrator  dis- 
charged, and  his  claim  is  that  he  has  an  ab- 
solute right  to  institute  an  independent  pro- 
ceeding against  the  administrator  for  an  ac- 
counting in  the  same  manner  as  if  no  ac- 
counting had  ever  been  had,  and  the  ques- 
tion involved  in  this  case  is  whether  the 
former  decree  of  discharge  does  not  protect 
the  administrator  against  this  proceeding, 
and  remit  the  petitioner  to  an  application 
to  open  the  decree,  or  some  other  remedy. 
The  contention  in  behalf  of  the  petitioner 
is  that  the  former  decree  of  distribution  was 
absolutely  void  as  to  him,  and  of  no  more 
effect  with  reference  to  this  proceeding  than 
if  it  had  never  been  made.  This  seems  to 
me  to  be  the  radical  and  fundamental  error 
that  pervades  the  whole  argument  in  sup- 
port of  this  appeal.  It  is  a  general  and 
universal  rule  that,  where  general  jurisdic- 
tion is  given  to  the  surrogate's  court  over 
such  a  subject,  and  that  jurisdiction  depends 
in  a  particular  case  upon  facts  which  must 
be  brought  before  the  court  for  its  deter- 
mination upon  evidence,  and  where  it  i»  re- 
quired to  act  upon  such  evidence,  its  deci- 
sion upon  the  question  of  jurisdiction,  as 
against  all  the  world,  is  conclusive  until  .re- 
versed, revoked,  or  vacated,  so  far  as  to  pro- 
tect its  olficers  and  all  other  innocent  per- 
sons who  acted  upon  the  faith  of  it.  It  fre- 
quently happens  that  a  surrogate  makes  an 
order  or  decree  in  which  the  wrong  party  is 
appointed;  or  administration  is  granted  even 
in  cases  where  the  person  alleged  to  be  dead* 
is  still  living;  but,  as  that  court  has  juris- 
diction to  inquire  with  reference  to  all  tliehe 
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facts,  ito  orders  and  decrees  have  been  held 
to  be  coneluBive,  even  when  infected  with  a 
radical  error  of  fact,  at  least  until  revoked, 
vacated,  or  set  aside.  Kelly  v.  Weat,  80  N. 
y,  130;  Roderigaa  v.  East  River  Bav.  Inst. 
63  N.  Y.  460,  20  Am.  Rep.  555;  Bolton  v. 
Schriever,  135  N.  Y.  65,  18  L.  R.  A.  242,  31 
N.  E.  1001 ;  Staples  v.  FairehUd,  3  N.  Y.  41; 
Potter  V.  Ogden,  136  N.  Y.  384,  33  N.  E. 
228;  Portet'  v.  Purdy,  29  N.  Y.  106,  86  Am. 
Dec.  283;  Redf.  Surrogate  Ct.  Pr.  5th  ed. 
865.  In  this  case  it  is  very  clear  that  the 
surrogate  had  jurisdiction  to  decide  as  to 
what  persons,  as  matter  of  fact,  constituted 
the  sole  next  of  kin  of  the  deceased,  and  he 
did  decide  that  the  live  cousins  were;  and 
involved  in  that  decision  is  the  finding  that 
the  deceased  died  leaving  no  parent,  child, 
brother,  or  sister,  since  the  cousins  could 
not  be  the  sole  next  of  kin  if  she  died  leav- 
ing any  nearer  relative.  What  the  peti- 
tioner wants  is  an  opportunity  to  retry  that 
question.  He  claims  that  he  has  new  evi- 
dence on  the  point,  which,  if  received,  would 
show  that  the  former  finding  of  the  surro- 
gate in  favor  of  the  five  cousins  was  an  er- 
ror of  fact.  He  has  a  right  to  be  heard  and 
to  give  that  evidence,  but  not  in  an  inde- 
pendent proceeding  which  utterly  ignores 
what  had  been  decided  before.  The  surro- 
gate, in  deciding  that  the  five  cousins  were 
the  sole  next  of  kin,  acted  judicially,  and  his 
jurisdiction  thus  adjudged  cannot  be  im- 
peached collaterally.  It  can  be  attacked 
only  directly  in  a  proceeding  for  that  pur- 
pose or  by  appeal.  If  it  were  otherwise,  and 
the  petitioner  were  to  succeed  in  his  appli- 
cation for  an  independent  accounting,  and 
establish  his  relationship  as  a  brother  of  the 
deceased,  the  effect  would  be  to  have  two 
decrees  of  distribution  in  one  estate  to  en- 
tirely  different  parties,  made  by  the  same 
court.  In  this  case  we  would  have  one  de- 
cree directing  distribution  to  be  made  to  the 
five  cousins,  and  another  decree,  made  after 
the  administrator  had  been  discharged,  di- 
recting distribution  to  the  petitioner.  More- 
over, if  this  proceeding  can  be  entertained, 
the  administrator,  although  he  has  account- 
ed and  distributed  the  fund  under  the  order 
of  the  surrogate,  must  again  account,  and 
pay  over  again  to  the  new  claimant  But 
that  is  not  all.  If,  after  responding  to  that 
demand,  another  party  should  appear,  claim- 
ing that  he  was  the  husband  of  the  deceased, 
and  as  such  entitled  to  the  personal  estate 
in  preference  to  all  other  relatives,  and  the 
claim  should  be  entertained  and  established 
in  an  independent  proceeding,  the  adminis- 
trator would  have  to  respond  for  a  third 
.time  for  the  estate  that  came  to  his  hands. 
Thus  the  administrator  would  be  compelled 
to  litigate  during  his  life  with  genuine  or 
spurious  claimants  for  an  estate  that  he 
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had  once  distributed  under  an  order  of  the 
court  that  unquestionably  had  jurisdiction, 
and  whose  decrees  he  was  bound  to  obey. 
The  well-considered  case  of  Eaton  v.  Zule, 
14  N.  J.  Eq.  501,  is  identical  in  its  facts 
with  this  case.  There,  as  in  this  case,  a 
new  claimant  without  notice  claimed  that 
distribution  of  the  estate  was  made  to  the 
wrong  parties  in  disregard  of  his  rights, 
without  notice  of  a  hearing  to  him;  and 
the  court  very  properly  said:  "It  may  be 
true  that  neither  the  first  nor  the  second  set 
of  claimants  are  the  real  next  of  kin  of  the 
intestate, — that  the  parties  actually  entitled 
are  yet  undiscovered.  But  this  will  not  au- 
thorize the  orphans'  court,  upon  every  new 
ray  of  light  that  may  be  received,  to  set 
aside  their  own  decree  lawfully  made,  and 
compel  the  administrator  to  pay  the  estate 
over  again  to  every  new  claimant  It  is 
the  duty  of  the  court,  before  the  decree  of 
distribution  is  made,  to  see  that  the  case  is 
clearly  proved.  If  there  be  reasonable  room 
for  doubt  as  to  the  rights  of  the  parties, 
the  decree  should  be  denied.  When  once 
made,  and  not  appealed  from,  it  operates  as 
an  effectual  shield  to  the  administrator,  and 
protects  him  against  all  other  claimants. 
If  a  party  entitled  to  a  distributive  i^re  is 
by  the  decree  deprived  of  his  rights  without 
actual  notice,  and  without  a  hearing,  his 
only  remedy  is  against  the  distributees  who 
have  Eeoeived  the  estate."  14  N.  J.  £q. 
514. 

I  think  this  proceeding  was  not  author- 
ized by  any  law  of  this  state,  and  that  the 
decisions  of  the  courts  below  to  that  effect 
are  clearly  right.  It  is  a  case  where  the 
petitioner  has  mistaken  his  remedy.  He  has 
a  right  to  open  and  intervene  in  the  pro- 
ceeding that  rwulted  in  a  decree  oi  distribu- 
tion and  the  discharge  of  the  administrator. 
There  are  other  remedies  to  which  the  claim- 
ant could  resort.  By  the  provisions  of  the 
Code  (S  2481)  authority  is  conferred  upon 
the  surrogate  "to  open,  vacate,  modify,  or 
set  aside,  or  to  enter  as  of  a  former  time  a 
decree  or  order  of  his  court  .  .  .  for 
fraud,  newly-discovered  evidence,  clerical  er- 
ror, or  other  sufficient  cause."  The  petition- 
er could  have  invoked,  and  was  bound  to  in- 
voke, this  power,  if  he  desired  to  be  heard 
with  respect  to  his  claim.  There  is  but  one 
answer  to  this  proposition,  and  that  is,  that 
since  it  was  in  the  discretion  of  the  surro- 
gate  to  gi'ant  or  refuse  such  an  application, 
the  claimant  was  not  bound  to  resort  to  it. 
While  some  of  the  powers  conferred  upon 
the  surrogate  by  this  section  undoubtedly 
are  discretionary,  the  petitioner  had  the  ab- 
solute right  to  intervene,  and  the  surro- 
gate had  no  discretion  to  refuse  his  applica- 
tion, since  he  claimed  to  own  the  estate,'  and 
was  deprived  of  his  property  by  a  decree  to 
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which  he  was  not  a  party.  It  U  quite  con- 
oeivable  tiiat  under  our  probate  laws  ad- 
ministration  may  be  taken  out  upon  the  es- 
tate of  a  liying  person,  and  his  property  dis- 
tributed under  a  decree;  but  if  that  perscm, 
after  the  decree  was  entered,  appeared  before 
the  surrogate's  court  with  proof  that  he  was 
the  person  alleged  to  be  dead,  and  whose 
property  was  distributed,  demanding  that 
the  decree  be  opened  or  set  aside,  he  would 
be  entitled  to  a  hearing  and  the  relief  as  an 
absolute  right.  Any  other  view  would  lead 
to  consequences  most  unjust  and  absurd. 
There  are  various  analogous  provisions  of 
law  on  this  subject,  which  show  that  a  party 
situated  as  this  claimant  is,  or  claims  to 
be,  has  an  absolute  right  to  intervene.  By 
{  445  of  the  Code,  where  service  is  made  by 
publication,  and  there  is  no  appearance,  it 
is  provided  that  a  party  must  be  admitted  to 
defend,  if  he  applies  within  seven  years 
after  the  filing  of  the  judgment  roll,  where 
there  has  been  no  personal  service  upon  him 
of  a  written  notice  of  the  entry  of  the  judg- 
ment. The  right  secured  by  that  section  is 
not  subject  to  discretion.  People  v.  Albany 
d  V.  R,  Co.  11  N.  Y.  232;  Earle  v.  Hart,  20 
Uun,  75.  But  even  if  it  be  true  that  the 
right  to  open  the  former  decree  and  to  be 
heard  was  subject  to  the  discretion  of  the 
surrogate,  that  question  has  no  application 
to  this  appeal,  since  the  discretion  was  ex- 
ercised in  favor  of  the  claimant,  and  he  was 
permitted  to  come  in  and  try  the  question  as 
A  party  to  the  llrst  accounting.  Therefore, 
so  far  as  this  claimant  is  concerned,  it  is 
of  no  consequence  whether  the  right  which 
was  conceded  to  him  at  the  hearing  was  ab- 
solute or  discretionary. 

The  surrogate,  on  the  acooonting,  had  an 
issue  of  fact  to  try,  and  that  was  whether 
the  five  cousins  of  the  deceased  to  whom 
the  estate  was  distributed  were  in  fact  the 
sole  next  of  kin  of  the  deceased.  He  found 
that  they  were,  and  therefore  he  necessarily 
found  that  the  claimant  is  not  her  brother. 
Now,  the  fact  may  have  been  determined  er- 
roneously, and  against  the  truth,  but  it  can- 
not be  denied  that  the  surrogate  had  com- 
plete jurisdiction  of  the  question,  and,  if 
there  was  any  error  at  all  in  his  decision  it 
was  an  error  of  fact,  and  the  claim- 
ant had,  and  still  has,  an  absolute  right  to 
appeal  from  that  decision  of  the  surrogate 
and  from  the  decree  of  distribution  either 
for  an  error  of  law  or  fact  or  both,  and  on 
the  hearing  of  that  appeal  he  has  an  abso- 
lute right  to  give  proof  to  show  that  he  is 
the  sole  next  of  kin,  and  that  the  five 
cousins  are  not.  Code  Civ.  Proc.  fS  2568, 
2560,  2576,  2586.  With  these  remedies  open 
to  the  petitioner,  it  is  very  difficult  for  me 
to  see  that  the  surrogate  committed  an  er- 
ror of  law  reviewable  in  this  court  for  refus- 
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ing  to  entertain  this  proceeding.  The  su- 
preme court  has  concurrent  jurisdiction  of 
matters  of  accounting  by  administrators, 
and  the  petitioner  had  a  right  to  bring  an 
action  for  that  purpose.  If  that  court  had 
ordered  distribution,  and  discharged  the  ad- 
ministrator, as  the  surrogate  did,  no  one,  I 
think,  would  claim  that  the  decree  was  void, 
or  that  the  claimant,  though  not  served,  had 
any  other  remedy  than  to  apply  to  open  the 
decree  and  come  in  to  defend  and  prove  his 
claim.  Nor  could  it  be  asserted  that  in 
such  a  case  the  right  to  defend  might  be  re- 
fused in  the  exercise  of  discretion.  There 
cannot  be,  in  this  respect,  one  law  for  the 
supreme  court,  and  another  and  different  law 
for  the  surrogate's  court.  If  the  claimant 
could  only  apply  to  come  in,  in  case  the  ac- 
counting was  had  in  the  supreme  court,  he 
has  no  other  remedy  under  the  same  circum- 
stances where  the  accounting  was  in  the  sur- 
rogate's court,  and  certainly  not  the  remedy 
sought  in  this  proceeding. 

The  surrogate  found  that  he  issued  and 
served  a  citation  by  publication  on  the  cred- 
itors, heirs  at  law,  and  next  of  kin  of  the 
deceased.  At  the  request  of  the  claimant 
he  found  that  he  was  not  cited,  or  a  party 
to  the  accounting.  All  that  can  be  meant  by 
this  finding  is  a  conclusion  on  the  part  of 
the  surrogate  that,  since  his  name  was  not 
mentioned  in  the-  citation,  and  since  it  was 
not  addressed  to  him,  he  therefore  was  not 
a  party,  and  was  not  cited.  The  whole 
fabric  of  error  in  this  case  is  built  upon  this 
slender  superstructure.  I  will  not  now  stop 
to  inquire  whether  the  surrogate  was  bound 
to  pass  upon  requests  presented  to  him.  I 
had  supposed  that  the  Code  had  done  away 
with  that  practice.  It  certainly  has  in  some 
cases.  S  1022.  But  I  do  not  regard  the  find- 
ing, if  it  can  be  called  one,  of  the  slightest 
consequence.  It  is  universally  held  and  un- 
derstood that  orders  and  decrees  in  probate 
courts  are  not  made  between  party  and 
party,  but  are  in  the  nature  of  judgments  in 
rem  that  are  good  against  all  the  world,  even 
against  persons  who  are  not  cited.  All  that 
is  necessary  is  that  the  court  obtain  juris- 
diction, and  it  is  conceded  that  the  decree  of 
distribution  in  this  case  was  binding  on  the 
administrator,  and  therefore  made  with  ju- 
risdiction. Such  judgments  are  not  in  per- 
sonam, but  generally  adjudge  the  status  of 
a  person  or  a  thing.  In  this  case  the  de- 
cree adjudged  that  the  claimant  was  not  the 
brother  of  the  deceased,  and  hence  it  deter- 
mined his  status  or  relationship  to  the  de- 
ceased. It  likewise  determined  the  disposi- 
tion to  be  made  of  the  fund,  which  was  the 
thing  or  rea  over  which  the  court  had  juris- 
diction. When  the  surrogate  got  jurisdic- 
tion of  the  question  as  to  what  persons  con- 
stituted' the  next  of  kin,  the  fact  that  the 
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present  claimant  was  not  a  party  is  wholly 
immaterial.  The  judgment  is  good  as 
against  all  the  world  until  it  is  opened, 
vacated,  or  reversed.  Exton  v.  ZulCf  14  N. 
J.  Eq.  501;  Clemefis  v.  Clemens,  37  N.  Y.  73; 
Herman,  Estoppel,  §§  45-48,  290-297,  326- 
330;  Black,  Judgni.  §  635;  Freeman,  Judgm. 
S  3196;  2  Smith,  Lead.  Cos.  812,  813.  Any- 
one who  will  read  the  case  first  above  cited 
will  find  it  difficult  to  distinguish  it  from 
this.  It  covers  the  whole  ground  involved 
here,  and  even  more. 

It  may  be  profitable  to  stop  and  inquire 
for  a  moment  as  to  the  power  of  the  sur- 
rogate in  case  it  is  held  that  this  proceeding 
is  authorized  by  any  law.  Of  course,  the 
proceeding  is  utterly  futile  unless  the  surro- 
gate has  power  in  an  independent  and  col- 
lateral application,  such  as  this  is,  to  disre- 
gard or  set  aside  his  former  decree  which 
the  administrator  obeyed,  and  was  then  dis- 
charged from  his  trust,  and  to  make  a  new 
decree  that  the  administrator  pay  to  this 
claimant  the  money  which  he  paid  to  others 
imder  a  decree  where  there  was  perfect  ju- 
risdiction. Can  he,  in  this  proceeding,  set 
aside  his  former  decree,  and  order  the  ad- 
ministrator, who  has  been  discharged,  to  ac- 
count and  pay  again,  simply  because  that 
decree  is  claimed  to  be  affected  by  an  error 
of  fact;  for  that  is  all  that  can  be  alleged 
against  it?  That  would  plainly  mean  that 
he  may  review  his  own  judgments  and  cor- 
rect his  own  errors  of  law  and  fact,  not  upon 
any  appeal  to  him  for  that  purpose,  but  in 
another  and  collateral  proceeding.  The  gen- 
eral powers  of  a  coairt  of  equity  do  not  be- 
long to  a  surrogate's  court,  and  that  court 
has  no  power  in  this  or  any  other  independ- 
ent proceeding  to  set  aside  or  disregard  its 
own  decree  of  distribution,  and  the  order 
discharging  the  administrator,  even  though 
either  or  both  orders  were  affected  by  fraud. 
Re  Randall,  152  N.  Y.  508,  46  N.  E.  945; 
^fn^ders  v.  t^outter,  126  N.  Y.  193,  27  N.  E, 
263.  It  would  be  a  novel  proceeding  for  a 
surrogate,  on  the  petitioner's  application,  to 
enter  upon  the  trial  of  a  question  of  fact 
whether  he  or  the  five  cousins,  who  have  re- 
ceived the  money,  are  the  sole  next  of  kin  of 
the  deceased.  That  very  question  he  tried 
and  decided  once  before,  and  his  judgment 
remains  in  full  force,  and  is  a  complete  pro- 
tection to  the  administrator,  as  this  court, 
in  principle,  has  just  decided.  Piatt  v.  New 
York  rf  -S'.  B.  R.  Co,  170  N.  Y.  4.51,  63  N.  E. 
532.  If  the  claimant  has  any  case  at  all, 
it  is  clear  that  he  has  mistaken  his  remedy, 
and  ha«  adopted  a  method  of  procedure  that 
cannot  be  tolerated  in  the  administration  of 
estates;  and  this  would  be  so  even  though 
his  right  to  intervene  is  discretionary,  as  his 
counsel  claims,  since  the  discretion,  if  it 
exists  under  the  law,  was  exercised  in  his 
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favor  by  the  surrogate,  and  he  was  permitted 
to  come  into  the  original  proceeding.  We 
have  seen  that  at  least  three  distinct  rem- 
edies were  open  to  the  claimant,  if  he  is  in 
fact  entitled  to  the  estate  of  the  deceased  as 
her  sole  next  of  kin.  Those  remedies  were: 
First,  a  motion  to  open  the  former  decree; 
secondly,  an  appeal  from  that  decree;  and, 
thirdly,  to  invoke  the  jurisdiction  of  a  court 
of  equity  in  regard  to  the  whole  controversy 
by  an  action  in  which  the  five  distributees 
could  be  made  pcurties,  and  could  be  decreed 
to  restore  the  fund  distributed  to  them  if  the 
daim  of  the  petitioner  should  be  established. 
But  it  seems  that  for  some  reason  no  rem- 
edy will  answer  the  purposes  of  the  claim- 
ant unless  he  is  permitt^  to  entertain  this 
independent  proceeding,  which  ignores  all 
that  has  been  done  as  absolutely  void,  al- 
though the  administrator  has  been  dis- 
charged from  his  trust  after  having  dis- 
tributed the  estate  that  came  to  his  hands 
in  accordance  with  the  decree  of  a  court 
of  competent  jurisdiction.  No  one  ques- 
tions the  proposition  that  the  adminis- 
trator was  bound  to  obey  that  decree, 
and  it  is  a  universal  rule  that  a  trustee  who 
acts  in  obedience  to  a  decree  or  judgment 
of  a  court  of  competent  jurisdiction  is  pro- 
tected from  any  future  personal  attacks  by 
that  decree.  In  this  case  tlie  decree  of  dis- 
tribution is  a  shield  and  protection  to  the 
administrator  and  to  the  five  distributees 
until  it  is  vacated  or  set  aside,  and,  if  that 
is  so,  this  petitioner  has  no  right  to  a.ttack 
the  administrator  in  this  independent  and 
collateral  proceeding.  The  administrator 
being  bound  to  obey  the  decree,  it  would  be 
quite  absurd  to  hold  that  it  is  no  protection 
to  him,  although  upon  its  face  it  is  regular, 
but  that  he  must  respond  to  new  claimants 
from  time  to  time  as  they  may  appear. 

Assuming  all  the  facts  stated  in  the 
claimant's  petition  to  be  true,  he  can  ac- 
complish nothing  in  this  proceeding.  He 
muEit  first  get  rid  of  the  order  discharging 
the  administrator  and  the  decree  directing 
distribution.  It  is  not  enough  to  say  that 
he  was  not  a  party  to  this  proceeding  so 
long  as  the  court  had  jurisdiction  over  the 
fund,  the  administrator,  and  the  distribu- 
tees. The  court  could  have  made  a  complete 
and  binding  decree  in  the  claimant's  ab- 
sence, since  the  very  question  before  it  was 
with  respect  to  the  persons  constituting  the 
next  of  kin  of  the  deceased.  These  orders 
did  not  conclude  the  petitioner  in  the  spusf 
that  he  may  not  be  heard  in  the  pro  pur 
court  in  the  proper  proceeding,  hut  they 
protect  the  administrator  and  the  distribu- 
tees until  reversed  or  vacated.  It  is  very 
obvious  that  the  petitioner  must  invoke  the 
broad  powers  of  a  court  possessing  general 
equity  jurisdiction   in   order   that    he   may 
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compel  the  eouBins,  who  are  the  distribnteeB 
of  the  fund,  to  restore  it  to  him  through 
the  coercive  powers  of  that  court.  Any  pro- 
ceeding to  which  they  are  not  parties  can- 
not result  in  any  relief  to  the  claimant. 
There  are  two  things  which  the  petitioner 
must  accomplish  before  he  can  recover  the 
fund  representing  the  estate  of  the  deceased : 
(1)  He  n^ust  have  the  decree  of  distribu- 
tion set  aside  or  vacated,  and  he  must  have 
the  decree  discharging  the  administra- 
tor Bet  aside  or  vacated.  (2)  He  must  pro- 
cure a  decree  requiring  the  five  cousins  to 
make  restitution  of  a  fund  paid  to  them 
under  an  error  of  fact  involved  in  the  find- 
ing of  the  surrogate  that  they,  instead  of 
the  claimant,  were  the  sole  next  of  kin.  A 
surrogate's  court  has  no  power  to  do  any 
of  these  things,  since  they  belong  to  and 
are  part  of  the  functions  of  a  court  with 
general  equity  jurisdiction. 

I  cannot  concur  in  the  judgment  about 
to  be  rendered  in  this  case  for  reasons  that 
are  very  obvious.  I  cannot  believe  that  the 
decree  of  distribution  made  by  the  surrogate 
and  obeyed  by  the  administrator  is,  as  it 
is  claimed  to  be,  void  as  against  this  claim- 
ant, or  anyone  else.  I  cannot  believe  that 
it  is  legally  possible  to  have  two  or  more 
conflicting  decrees  of  distribution  aJl  in 
force  at  the  same  time,  one  distributing  the 
estate  to  the  five  cousins  and  the  other  to 
this  claimant.  I  cannot  believe  that  an  ad- 
ministrator who  has  distributed  an  estate 
that  has  come  to  his  hands  in  exact  accord- 
ance with  the  decree  of  a  competent  court, 
and  hafi  been  discharged  from  his  trust,  can 
be  attacked  years  afterwards  by  a  new 
claimant,  at  least  so  long  as  the  former 
decree  and  discharge  are  in  full  force.  In 
other,  words,  I  cannot  believe  that  a  trustee 
and  the  sureties  upon  his  bond  can  be  held 
personally  liable  for  the  estate  that  came  to 
his  hands,  and  which  he  has  distributed  and 
disposed  of  under  the  orders  of  the  court, 
•^o  long  as  that  decree  is  in  full  force.  To 
Htate  the  proposition  in  another  way.  I  do 
not  believe  that  a  trustee  or  his  sureties 
can  be  held  personally  liable  for  obeying  the 
jud^rment  of  the  court  which  he  was  bound 
to  obey.  Gases  like  this  are  liable  to  arise 
frequently,  and  such  cases  must,  in  the  na- 
ture of  things,  have  been  presented  to  the 
eourts  before;  but  I  doubt  if  it  was  ever 
held  by  any  court  in  the  civilized  world 
that,  after  an  administrator  had  distributed 
the  estate  in  his  hands  exactly  as  the  court 
directed  him,  he  afterwards  could  be  held 
personally  liable  upon  the  application  of  a 
new  claimant.  If  the  laws  of  this  stale 
authorize  or  sanction  any  such  procedure, 
the  situation  would  go  far  to  justify  some 
of  the  grotesque  caricatures  that  novelists 
and  writers  of  fiction  have  drawn  to  de- 
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scribe,  or  rather  distort,  those  endless  and 
expensive  controversies  in  the  courts  con- 
cerning the  distribution  of  the  estates  of 
deceased  persons. 

It  is  proper  to  observe,  before  closing  the 
discussion,  that  this  drastic  law  is  to  be 
msjde  in  a  case  over  which  this  court  has 
no  jurisdiction.  I  have  already  called  at- 
tention to  the  circumstances  that  there  was 
no  question  before  the  surrogate  in  this  ap- 
plication except  an  issue  of  fact  formed  by 
the  allegation  in  the  claimant's  petition  and 
the  denial  of  this  allegation  by  the  adminis- 
trator. The  issue  thus  presented  called  for 
an  inquiry  as  to  whether  this  claimant  was 
in  fact  the  brother  of  the  deceased.  The 
decision  of  the  appellate  division  is  unani- 
mous, and  nothing  can  be  reviewed  on  this 
appeal  except  a  pure  question  of  law,  raised 
by  a  proper  exception.  There  was  no  trial 
for  the  plain  reason  that  the  claimant  was 
not  prepared  for  trial,  and  so  the  surro- 
gate dismissed  the  proceeding.  The  only  ex- 
ception in  the  case  is  one  filed  after  the  de- 
cree was  entered  on  the  dismissal  of  the 
petition.  If  the  surrogate  could  have  dis- 
missed the  proceeding  in  the  exercise  of  dis- 
cretion, then  it  is  quite  clear  th&t  the  order 
is  not  reviewable  in  this  court,  since  upon 
its  face  there  is  no  statement  that  it  was 
made  for  want  of  power.  The  claimant 
asked  the  court  for  a  conunission  to  exam- 
ine witnesses  in  Ireland  to  prove  the  allega- 
tions in  this  petition,  and  the  surrogate  re- 
fused his  application  in  that  respect.  A 
ruling  or  order  of  a  surrogate  granting  or 
refusing  an  application  for  a  commission  to 
examine  witnesses  in  a  foreign  country  is 
not  reviewable  in  this  court.  The  right  to 
produce  the  testimony  of  witnesses  in  such 
a  proceeding  otherwise  than  in  open  court, 
subject  to  cross-examination,  is  not  an  ab- 
solute one,  but  is  subject  to  the  sound  dis- 
cretion of  the  court.  Merchants'  Nat.  Bank 
v.  SheelKin,  101  N.  Y.  176,  4  N.  E.  333. 
This  court  cannot  say  that  the  surrogate 
decided  anything  amounting  to  legal  error. 
No  one  has  been  able  to  point  out  any  ques- 
tion of  law  which  the  surrogate  decided 
erroneously.  If  the  learned  counsel  for  the 
claimant  desired  to  bring  the  case  to  this 
court,  he  should  have  made  a  formal  offer 
before  the  surrogate  to  prove  the  facts  stated 
in  the  petition,  and  should  hnve  excepted 
to  the  ruling  in  case  the  surrogate  refused  to 
hear  such  proof.  I  am  far  from  suggesting 
that  such  an  exception  wo<uld  be  good,  since, 
for  reasons  already  stated,  the  whole  pro- 
ceeding was  misconceived;  but  nothing  less 
than  that  could  give  him  any  standing  in 
this  court.  When  a  case  is  regularly  called 
in  the  court  in  which  it  is  pending,  and  the 
plaintiff  is  not  prepared  to  proceed  to  try 
the  issue  of  fact  involved,  and  neither  gives 
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proof  nor  makes  offer  of  proof  otherwise 
than  by  an  application  for  a  oommission  to 
a  foreign  country  of  the  allegations  of  fact 
upon  which  he  relies,  the  dismissal  of  his 
eomplaint  or  petition  is  not  a  legal  error 
which  this  court  can  review.  That  is  the 
only  assignment  of  error  which  this  appeal- 
presents.  It  matters  not  what  reasons  the 
surrogate  gave  for  his  action.  This  court 
is  not  concerned  with  the  reasons  of  the 
trial  courts,  but  with  their  judgments  and 
orders.  It  matters  not  that  the  surrogate 
stated  in  his  opinion  that  this  proceeding 
was  unauthorized.  The  fact  still  remains 
that  he  was  not  bound  to  w«it  until  the 
claimant  had  gathered  his  testimony  by  com- 
mission in  a  foreign  country.  Moreover, 
one  of  the  reasons  given  by  the  surrogate 
for  dismissing  the  proceeding  was  that  the 
claimant  had  not  cited  the  five  cousins  who 
had  received  the  estate  under  the  former 
decree,  so  we  have  before  us  an  order  made 
by  a  surrogate,  which  he  had  the  power  to 
make  in  the  exercise  of  discretion,  and  there 
is  no  statement  in  the  order  Uiat  it  was 
made  for  want  of  power  to  entertain  the 
proceeding.  It  has  been  held  a  great  many 
times  in  this  court  that  such  orders  are  nc^; 
reviewable.  As  the  surrogate  was  not  bound 
to  wait  for  the  claimant  to  gather  his  proofs 
by  oommission  in  a  foreign  country,  and  as 
the  claimant  had  not  brought  before  the 
court  the  parties  who  had  received  the  es- 
tate under  the  decree  of  the  court,  the  sur- 
rogate had  the  right  to  dismiss  the  proceed- 
ing as  he  did;  and,  since  the  body  of  the 


order  contains  no  statement  that  he  did  not 
dismiss  in  the  exercise  of  discretion,  but  for 
want  of  power,  this  court  has  no  jurisdic- 
tion, as  no  question  of  law  is  presented. 
TUion  V.  Beecher,  59  N.  Y.  176,  17  Am.  Rep. 
337;  Snelley  v.  Conner,  78  N.  Y.  218;  Sal- 
mon ▼.  Oedney,  76  N.  Y.  481;  Tolman  v. 
Syraeuw,  B.  d  N,  Y.  R.  Oo.  92  N.  Y.  353. 
For  these  reasons  I  am  in  favor  of  affirm- 
ing the  order  or  dismissing  the  appeal. 

Wemor,  J.,  concurs  with  O^Brien,  J. 

Haisht  J.,  dissenting: 

I  concur  with  0*Briem,  J.,  for  affirm- 
ance. I  think  the  surrogate's  court  acquired 
jurisdiction  of  the  proceedings  for  the  ju- 
dicial settlement  of  the  accounts  of  the  ad- 
ministrator, and  that  the  decree  made  there- 
in is  binding  upon  the  administrator  and 
all  the  persons  cited,  served,  and  appearing 
upon  the  hearing;  and  that  under  the  pro- 
visions of  the  Ck>de  but  one  final  decree  of 
distribution  of  the  funds  in  the  hands  of 
the  administrator  is  contemplated  or  pro- 
vided for.  I  am  further  of  the  opinion  that 
the  surrogate  adopted  the  correct  practice 
in  holding  that  the  petitioner,  not  having 
been  made  a  party  to  the  proceeding,  and 
not  having  appeared  therein,  has  the  right, 
upon  his  application,  to  have  the  decree 
opened,  and  then  heard  upon  his  claim  to 
be  the  next  of  kin  and  entitled  to  share  in 
the  distribution  of  the  estate. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana  ex  rel.  Martha  LEWIS 
et  aL,  Appts,, 

V, 

Harry    B.     SMITH,     Auditor    of    Marion 

CJounty. 

(158  Ind.  543.) 

1.  The  constitutional  requirements  of 
equality  and   nnlforn&lty  of  taxation 

are  not  infrlDged  by  a  statute  permittlnff 
mortgage  Indebtedness  to  the  extent  of  $700 
to  be  deducted  from  the  assessed  value  of 
real  estate. 

S.  A  eonntltntlonal  requirement  tliat 
tlie  leiirlailature  shall  prescribe  such 
remilatlons  as  shall  secure  a  just  valuation 
of  property  for  taxation  does  not  forbid  n  law 
providing  for  the  taxation  of  real  estate  ac- 

>  cording  to  the  actual  Interest  of  the  owner 
therein,  less  the  mortgage  indebtedness. 

8.  A  statute  per  mitt  Infr  the  deduction 
of  naortflraffc  Indebtedness  to  the 
extent  of  $700  from  the  assessed  value  of  real 


NOTB. — As  to   constitutionality   of   provision 
for  deduction  of  debts  from   credits  or  other 
property  in  taxation,  see  note  to  Florer  v.  Sher- 
idan, 23  L.  R.  A.  278. 
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estate  is  not  invalid  as  special  legislation  in 
reference  to  taxation. 
4.  The  equal  protection  of  the  la^ira  is 
not  denied  by  a  statute  permitting  the  de- 
duction of  mortgage  indebtedness  to  the  ex- 
tent of  $700  from  the  assessed  value  of  real 
estate. 

(Doiclino  and  Monks,  JJ.,  diafeni.) 

(February  28,  1002.) 

APPEAL  by  relators  from  a  judgment  of 
the  Circuit  Court  for  Marion  County 
in  favor  of  defendant  in  a  mandamus  pro- 
ceeding to  compel  a  deduction  from  a  val- 
uation of  relators*  property  for  taxation. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrill  Mooroa,  GasalTiii  O. 
Hadley,  an.d  W.  B.  Sehwarts,  with  Mr. 
William  Id.  Taylor,  Attorney  General,  for 
appellants: 

Exemptions  and  deductions  are  two  sep- 
arate and  distinct  things. 

Florer  r.  Sheridan,  137  Ind.  28,  23  L.  R. 
A.  278,  36  N.  E.  365;  Cooley,  Taxn.  p.  174. 
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The  state  may  tax  the  value  of  the  mort- 
gage, or  any  part  thereof,  to  the  mortgagee, 
and  the  remaining  interest  in  the  land  to 
the  mortgagor;  and  this  method  violates 
no  constitutional  provision. 

Ind.  Const.  §  1,  art.  10;  Florer  v.  Sheri- 
dan, 137  Ind.  28,  23  L.  R.  A.  278,  36  N.  B. 
365;  Hingle  v.  State,  24  Ind.  28;  Matter  v. 
CampheU,  71  Ind.  512;  Moore  v.  Hetoitt, 
147  Ind.  464,  46  N.  E.  905;  Oooley,  Tajou 
pp.  144,  164,  174;  Cooley,  Const.  Lim.  6th 
ed.  pp.  631-633;  Savings  d  Loan  Soo,  v. 
Multnomah  County,  169  U.  S.  421,  42  L.  ed. 
803,  18  Sup.  Ct.  Rep.  392;  Weimore  v. 
MuUnomah  County,  6  Or.  463;  Crawford  v. 
Linn  County,  11  Or.  482,  5  Pac.  738;  Steel 
V.  Fell,  29  Or.  272,  46  Pac.  794;  Augusta 
Bank  v.  Augusta,  36  Me.  255;  Tallcott  v. 
Olastonhury,  64  Conn.  575,  30  Atl.  764;  HaU 
v.  Bain,  18  R.  I.  413,  28  Atl.  371;  State, 
Vanafta,  Prosecutor,  v.  Runyon,  41  N.  J.  L. 
98;  People  ex  rel,  Hecker-Jones-Jeu>ell  MUl 
Co.  V.  Barker,  147  N.  Y.  31,  29  L.  R.  A.  393, 
41  N.  E.  435 ;  People  ex  rel.  Bijur  v.  Barker, 
155  N.  y.  330,  49  N.  E.  940;  People  ex  rel. 
Jefferson  v.  Smith,  88  N.  Y.  576;  People  ex 
rel.  Bay  State  Shoe  d  Leather  Co.  v.  Mo- 
Lean,  80  N.  Y.  254 ;  McLean  v.  Jephson,  128 
N.  Y.  142,  9  L.  R.  A.  493,  25  N.  B.  409; 
Fuller  V.  Kane,  110  Mich.  549,  34  L.  R.  A. 
308,  68  N.  W.  267;  Appeal  Tax  Court  v. 
Rice,  50  Md.  302;  Ooldgart  v.  People,  106 
m.  25;  Edwards  v.  People,  88  111.  340; 
Alabama  Gold  L.  Ins.  Co.  v.  Loti,  54  Ala. 
499;  Desty,  Taxn.  pp.  124,  125,  175,  330, 
331;  trational  Bank  v.  Barber,  24  Kan.  546; 
IState  V.  Jones,  24  Minn.  251;  People  v. 
Bibemia  Sav.  d  L.  Soo.  51  Cal.  243,  21 
Am.  Rep.  704;  Bewitt  v.  Dean,  91  Cal.  5, 
27  Pac.  423. 

Messrs.  Hawkiiu  Jk  Smitli,  for  ap- 
pellee: 

The  provision  that  "all  property,  both 
real  and  personal,"  shall  be  taxed,  pre- 
cludes exemption  by  the  legislature  of  any 
property  from  taxation. 

25  Am.  &  Bng.  Enc.  Law,  p.  156,  note; 
Methodist  Episcopal  Church  v.  Ellis,  38 
Ind.  3;  Memphis  d  C.  B.  Co.  v.  Oaines,  3 
Tenn.  Ch.  604;  Ellis  v.  Louisville  d  N.  B. 
Co.  8  Baxt.  530;  Memphis  d  C.  R.  Co.  v. 
Oaines,  97  U.  S.  697,  24  L.  ed.  1091;  State 
V.  Eannibal  d  St.  J.  B.  Co.  75  Mo.  208; 
yew  Orleans  v.  Lafayette  Ins.  Co.  28  La. 
Ann.  756;  Chattanooga  v.  Nashville,  0.  d  St. 
L.  B.  Co.  7  Lea,  561. 

If  the  constitutional  provision  by  its 
terms  permits  exemption,  then,  within  the 
limits  o<  its  provisions,  exemptions  may  be 
made  by  law,  by  the  l^slature;  but  no  ex- 
emption can  be  made  outside  of  the  limits 
specified. 

State  ex  rel.  Tieman  v.  Indianapolis,  69 
Ind.  375,  35  Am.  Rep.  223;  Chesapeake  d 
.63L.IL  A, 


0.  R.  Co.  V.  Miller,  19  W.  Va.  408;  Sogg 
V.  Mackay,  23  Or.  339,  19  L.  R,  A.  77,  31 
Pac.  779. 

Any  law  exempting  either  persons  or 
property  from  taxation  must  be  strictly  con- 
strued. 

Methodist  Episcopal  Church  v.  Ellis,  38 
Ind.  3;  Bead  v.  Yeager,  104  Ind.  195,  3  N. 
E.  856;  Conklin  v.  Cambridge  City,  58  Ind. 
130;  South  Bend  v.  University  of  Xotre 
Dame  Du  Lao,  69  Ind.  344;  State  ex  reL 
Tieman  v.  Indianapolis,  69  Ind.  375,  36 
Am.  Rep.  223;  Warner  v.  Curran,  75  Ind. 
309;  Orr  v.  Baker,  4  Ind.  86;  Indianapolis 
V.  McLean,  8  Ind.  328;  Indianapolis  v. 
Grand  Master,  25  Ind.  518;  25  Am.  &  Eng. 
Enc.  Law,  p.  157. 

The  burden  is  on  him  who  claims  the  ex- 
emption to  show  that  his  case  falls  clearly 
within  the  exception  of  t>he  law. 

25  Am.  ft  Eng.  Enc.  Iaw,  p.  159. 

And  his  pleading  must  set  out  the  facts 
that  exempt  him. 

Cairo  d  F.  R.  Co.  v.  Parks,  32  Ark.  131; 
Appeal  Tax  Court  v.  Rice,  50  Md.  302. 

There  was  no  power  to  enact  this  ex- 
emption. 

State  ex  rel.  Tieman  v.  Indianapolis,  69 
Ind.  376,  35  Am.  Rep.  223;  Warner  v.  Cur- 
ran,  75  Ind.  309;  People  v.  Eddy,  43  Cal. 
331,  13  Am.  Rep.  143;  Hogg  v.  Mackay,  23 
Or.  339,  19  L.  R.  A.  77,  31  Pac.  779;  Bar- 
bour  V.  Louisville  Bd.  of  Trade,  82  Ky.  645; 
Jones  V.  Little  Bock,  25  Ark.  301 ;  Life  Asso. 
V.  St.  Louis  County,  49  Mo.  512;  State,  An- 
gle, Prosecutor,  v.  Lantg,  53  N.  J.  L.  578, 
22  Atl.  49. 

The  state  has  no  power  to  tax  mortgages 
held  by  nonresidents  at  the  locus  of  the 
mortgaged  property. 

Foresman  v*.  Byms,  68  Ind.  247;  Senour 
V.  Ruth,  140  Ind.  318,  39  N.  E.  946;  Hol- 
land V.  Silver  Bow  County,  15  Mont.  460, 
27  L.  R.  A.  797,  39  Pac.  575 ;  Cooley,  Taxn. 
pp.  21,  22.    • 

Mortgage  indebtedness  held  by  a  non- 
resident mortgagee  on  every  legal  principle 
must  be  taxed  at  the  place  of  his  residence. 

Murray  v.  Charleston,  96  U.  S.  432,  24 
L.  ed.  760;  State  v.  Earl,  1  Nev.  397; 
Myers  v.  Seaberger,  45  Ohio  St.  232,  12  N. 
E.  396;  Arapahoe  County  v.  Cutter,  3  Colo. 
350;  People  y.  Eastman,  25  Cal.  601. 

A  debt,  for  purposes  of  taxation,  is  situ- 
ated at  the  domicil  of  the  creditor,  al- 
though secured  by  mortgage  upon  real  es- 
tate situated  in  another  state. 

Foresman  v.  Byms,  68  Ind.  247;  Senour 
V.  Ruth,  140  Ind.  318,  39  N.  E.  946;  Ex 
parte  Clarke,  100  U.  S.  401,  25  L.  ed.  715; 
Baltimore  v.  Hussey,  67  Md.  112,  9  Atl.  19; 
State,  Crispin,  Prosecutor,  v.  Vansyckle,  40 
N.  J.  L.  366,  8  Atl.  120;  State,  Darcy, 
Prosecutrix,  v.  Darcy,  51  N.  J.  L.  140,  2  L. 
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R.  A.  350,  16  Atl.  160;  Bradley  v.  Bander, 
36  Ohio  St.  28,  38  Am.  Rep.  547;  Orant 
V.  Jones,  30  Ohio  St.  506;  Worthington  v. 
Sebastian,  25  Ohio  St.  1;  Holland  v.  Silver 
Bow  County,  15  Mont.  460,  27  L.  R.  A.  797, 
39  Pac.  675;  Cooley,  Taxn.  63;  IJclls  v. 
Holder,  12  Fed.  668;  iSfon  Francisco  v. 
Mackey,  22  Fed.  602;  St.  Paul  v.  Merriti, 
7  Minn.  258,  Gil.  108;  Liverpool  d  L.  d  G. 
Ins.  Co.  V.  Board  of  Assessors,  44  La.  Ann. 
760,  16  L.  R.  A.  56,  11  So.  91;  Qoldgart  v. 
People,  106  111.  25;  1  Destv,  Taxn.  p.  62; 
People  V.  Eastman,  25  Cal.  603 ;  State  Tax 
on  Foreign-held  Bonds,  15  Wall.  300,  21  L. 
ed.  179;  People  ex  rel.  Jefferson  v.  Smith, 
88  N.  Y.  577;  Territory  v.  Delinquent  Tax- 
List  (Ariz.)  24  Pac.  182;  Com.  v.  Chesa- 
peake d  ().  R.  Co.  27  Gratt.  344. 
On  motion  for  rehearing. 

There  wa«  unlawful  discrimination  which 
rendered  the  law  unconstitutional. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
Fraser  v.  McComcay  d  T.  Co.  82  Fed.  257 ; 
Railroad  d  Teleph.  Cos.  v.  Board  of  Equal- 
izers, 85  Fed.  302;  Atchison,  T.  d  S.  F.  R. 
Co.  V.  Matthews,  174  U.  S.  96,  43  L.  ed. 
909;  19  Sup.  Ct.  Rep.  609;  Railroad  Tax 
Cases,  13  Fed.  722;  Nashville,  C.  d  St.  L.  R. 
Co.  V.  Taylor,  86  Fed.  168;  Exchange  Bank 
V.  Hines,  3  Ohio  St.  1. 

Gillett,  J.,  delivered  the  opinion  of  the 
court: 

This  18  an  action  of  mandamus  insti- 
tuted by  the  appellant  relators  against  the 
appellee,  llie  appellee  filed  a  demurrer  to 
the  application  and  alternative  writ,  which 
was  sustained  by  the  court  below.  To  this 
ruling  the  relators  excepted,  and  refused  to 
plead  further,  and  from  the  final  judgment 
against  them  that  was  subsequently  ren- 
dered they  prosecute  this  appeal. 

Counsel  discuss  but  one  question  in  this 
case,  namely,  the  constitutionality  of  an  act 
of  the  general  assembly  of  this  state  enti- 
tled "An  Act  Concerning  the  Taxation  of 
Real  Estate  Encumbered  by  Mortgage,  and 
Declaring  an  Emergency."  Acts  1899,  pp. 
422,  423  (§§  8417a  et  seq.,  Bums's  Rev. 
Stat.  1901 ;  §§  6272a  et  seq.,  Horner's  Anno. 
Stat.  1901).  The  first  three  sections  of  the 
act  are  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  general  as- 
fiembly  of  the  state  of  Indiana,  that  any 
person  being  the  owner  of  real  estate  liable 
for  taxation  within  the  state  of  Indiana, 
and  being  indebted  in  any  sum  secured  by 
mortgage  upon  real  estate,  may  have  the 
amount  of  such  mortgage  indebtedness,  not 
exceeding  $700,  existing  and  unpaid  upon 
the  Ist  day  of  April  of  any  year,  deducted 
from  the  assessed  valuation  of  mortgage 
premises  for  that  year,  and  the  amount 
63  L.  R.  A. 


of  such  valuation  remaining  after  such  de^ 
duction  shall  l^ve  been  made  shall  form 
the  basis  for  assessment  and  taxation  for 
said  real  estate  for  said  year:  Provided, 
that  no  deduction  shall  be  allowed  greater 
than  one  half  of  such  assessed  valuation  of 
said  real  estate. 

"Sec.  2.  Any  person  desiring  to  avail 
himself  or  herself  of  the  provisions  of  this 
act  shall,  between  the  1st  day  of  March 
and  the  1st  day  of  May  of  each  year,  file 
with  the  auditor  of  the  county  wherein  said 
real  estate  is  situate  a  sworn  statement  of 
the  amount  of  such  mortgage  indcbteilness 
existing  and  unpaid  on  the  1st  day  of  March 
of  that  year,  giving  the  name  and  residence 
of  the  mortgagee,  and  shall  also  give  the 
name  and  residence  of  the  assignee  or  bona 
fide  owner  or  holder  of  said  mortgage,  ii 
known,  and,  if  not  known,  said  person  shall 
state  that  fact,  and  shall  also  state  the  rec- 
ord and  page  where  said  mortgage  is  re- 
corded, and  a  brief  description  of  the  real 
estate  upon  which  said  encumbrance  exists. 

"Sec.  3.  The  county  auditor  with  whom 
such  statement  is  filed,  in  case  the  money, 
notes,  or  credits  evidenced  by  such  mort- 
gage indebtedness  be  liable  for  taxation  in 
any  county  in  the  state  of  Indiana,  other 
than  the  one  wherein  such  real  estate  is  sit- 
uate, shall  immediately  certify  and  transmit 
a  copy  of  such  sworn  statement  to  the  audi- 
tor of  the  county  wherein  the  mortgagee,  as- 
signee, or  bona  fide  holder  or  owner  of  said 
mortgage  resides,  or  wherein  the  money, 
notes,  or  credits  evidenced  by  such  mort- 
gage is  otherwise  taxable." 

The  4th  section  of  the  act  prescribes  a 
penalty  for  wilfully  making  a  false  state- 
ment under  §  2  thereof.  The  5th  and  last 
section  declares  the  existence  of  an  emer- 
gency for  the  immediate  taking  effect  of  the 
act. 

Counsel  for  appellee  claim  that  the  act  in 
question  is  unconstitutional,  and  they  es- 
pecially insist  that  it  contravenes  §  1  of 
article  10  of  our  state  Constitution.  That 
section  is  as  follows:  "The  general  assem- 
bly shall  provide,  by  law,  for  a  uniform 
and  equal  rate  of  assessment  and  taxation; 
and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting 
such  only,  for  municipal,  educational,  liter- 
ary, scientific,  religious,  or  charitable  pur- 
poses, as  may  be  especially  exempted  by 
law."  We  approach  the  consideration  of 
this  case  with  a  deep  sense  of  its  impor- 
tance, not  only  because  oonstitutional  ques- 
tions are  involved,  but  because  we  realize 
that  this  act,  if  upheld,  will  be  a  largo 
factor  in  our  revenue  system.  The  people, 
in  their  grant  of  power  to  the  agencies  of 
government,  ordained  that  "the  powers  of 
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the  government  are  divided  into  three  sep- 
arate departments:  Itie  legislative,  the  ex- 
ecutive, including  the  administrative,  and 
the  judicial."  Ind.  Const,  art.  3,  S  1-  These 
departments  are  co-ordinate.  The  Consti- 
tution requires  that  any  person  elected  or 
appointed  to  any  office  thereunder  shall, 
before  entering  on  the  duties  thereof,  take 
an  oath  or  affirmation  to  support  such  Con- 
stitution. §  4,  art.  15.  The  judiciary  do 
not  lay  claim  to  a  conscience  that  is  quick- 
ened beyond  that  of  any  other  official.  The 
courts  do  not  sit  for  the  purpose  of  revis- 
ing or  obstructing  legislative  action,  but  to 
enforce  the  legislative  will.  Where,  how- 
ever, an  enactment  of  the  general  assembly 
falls  without  the  domain  of  legislative 
power,  or  impinges  on  the  limitations  with 
which  the  people,  in  their  sovereign  capac- 
ity, have  hedged  the  grant  of  legislative 
power  about,  a  court  that  sits  to  apply 
tue  law  as  between  litigants  refuses  to  en- 
force it,  because  the  judge,  acting  on  the 
responsibility  of  his  oath,  must  enforce  the 
will  of  the  people  as  declared  in  their  primal 
social  compact,  rather  than  the  will  of 
their  agent,  in  another  department  of  the 
government.  The  task  of  declaring  a  leg- 
islative enactment  unconstitutional  is  at 
ODce  both  solemn  and  delicate,  and,  while 
the  courts  will  not  decline  this  responsibil- 
ity, yet  they  approach  such  a  duty  in  a 
spirit  of  profound  caution  and  circumspec- 
tion, and  with  a  disposition  to  enforce  the 
legislative  will  by  resolving  all  ultimate 
reasonable  doubts  in  its  favor.  It  is  with 
this  disposition  of  mind  that  we  approach 
this  question. 

The  power  of  taxation  is  an  incident  of 
sovereignty,  and  is  possessed  by  the  govern- 
ment without  being  expressly  conferred  by 
the  people.  State  Board  v.  Holliday,  150 
Ind.  216,  42  L.  R.  A.  826,  49  N.  £.  14.  The 
power  belongs  to  that  class  of  powers  known 
as  "political  powers,"  and  while,  in  the  gen- 
esis of  popular  government,  it  was  occa- 
sionally exercised  by  the  executive  branch 
of  the  government,  yet  it  is  now  well  settled 
that  the  power  of  taxation  is  purely  a  legis- 
lative function.  State  Board  v.  Holliday, 
150  Ind. -216,  42  L.  R.  A.  826,  49  N.  £.  14; 
Western  U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St. 
521.  **The  extent  to  which  it  [the  taxing 
power]  shall  be  exercised,  the  subjects  upon 
which  it  shall  be  exercised,  and  the  mode  in 
which  it  shall  be  exercised,  are  all  equally 
within  the  discretion  of  the  legislatures  to 
which  the  states  commit  the  exercise  of  the 
power.  The  discretion  is  restrained  only 
by  the  will  of  the  people,  expressed  in  the 
itate  Constitution  or  through  elections; 
and  by  the  condition  that  it  must  not  be  so 
used  as  to  burden  or  embarrass  the  opera- 
tions of  the  national  government.''  Lane 
«3  L.  R.  A. 


County  V.  Oregon,  7  Wall.  71,  77,  19  L.  ed. 
101«  And  see,  also,  Sharpleaa  v.  Philadel- 
phia, 21  Pa.  160,  59  Am.  Dec.  759.  This 
doctrine  is  even  more  forcibly  stated  by 
Judge  Cooley  in  his  work  on  Taxation  (p. 
5).  He  there  says:  "Everything  to  which 
the  l^islative  power  extends  may  be  the 
subject  of  taxation,  whether  it  be  person  or 
property,  or  possession,  franchise,  or  priv- 
ilege, or  occupation  or  right.  Nothing  but 
express  constitutional  limitation  upon  leg- 
islative authority  can  exclude  anything  to 
which  the  authority  extends  from  the  grasp 
of  the  taxing  power,  if  the  legislature,  in 
its  discretion,  shall  at  any  time  select  it 
for  revenue  purposes.  And  not  only  is  the 
power  unlimited  in  its  reach  as  to  subjects, 
but  in  its  very  nature  it  acknowledg^es  no 
limits,  and  may  be  carried  to  any  extent 
which  the  government  may  find  expedient. 
It  may  therefore  be  employed  again  and 
again  upon  the  same  subjects,  even  to  the 
extent  of  exhaustion  and  destruction,  and 
may  thus  become  in  its  exercise  a  power  to 
destroy.  If  the  power  be  threatened  with 
abuse,  security  must  be  found  in  the  re- 
sponsibility of  the  legislature  which  im- 
poses the  tax  to  the  constituency  who  are  to 
pay  it.  The  judiciary  can  afford  no  redress 
against  oppressive  taxation,  so  long  as  the 
legislature,  in  imposing  it,  shall  keep  with- 
in the  limits  of  legislative  authority,  and 
violate  no  express  provision  of  the  Consti- 
tution. The  necessity  for  imposing  it  ad- 
dresses itself  to  the  legislative  discretion, 
and  it  is  or  may  be  an  urgent  necessity, 
which  ¥all  admit  of  no  property  or  other 
conflicting  right  in  the  citizen  while  it  re- 
mains unsatisfied."  Our  state  Constitution 
does,  however,  contain  some  limitations  on 
the  legislative  authority  to  tax.  These  lim- 
itations are  found  in  the  section  of  the  Con- 
stitution hereinbefore  quoted,  and  in  an- 
other section  thereof,  to  which  attention 
will  hereafter  be  directed.  Does  the  act  in 
question  violate  the  constitutional  require- 
ment of  equality? 

It  is  the  theory  of  every  republican  gov- 
ernment that  taxes  should  be  levied  equally, 
but  this  is  impossible,  even  in  the  simplest 
states  of  society;  and  the  difficulty  becomes 
more  and  more  pronounced  as  our  civiliza- 
tion becomes  more  complex,  because  the  cir- 
cumstances and  pursuits  of  the  people  be- 
come more  diversified.  "A  just  and  per- 
fect system  of  taxation,"  says  Chancellor 
Kent,  "is  yet  a  desideratum  in  civil  gov- 
ernment." 2  Kent,  Com.  332.  "Perfectly 
equal  taxation,"  it  has  again  been  said, 
"will  remain  an  unattainable  good  as  long 
as  laws  and  government  and  men  are  im- 
perfect." Sharswood,  J.,  in  Orim  v.  Weis- 
aenberg  School  Diet.  57  Pa.  433,  437,  98  Am. 
Dec.  237.    As  a  general  rule,  taxes  due  on 
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property  are  not  debts  of  the  owner  thereof. 
Thom^^on  v.  McCorkle,  136  Ind.  484,  34  N. 
K  813,  36  N.  E.  211.  But  it  is  neverlhe- 
less  competent  for  the  legislature  to  so  pro- 
vide. Bnip€  V.  Bhriner,  44  N.  J.  L.  206. 
If  it  can  be  fairly  said  that  the  equality 
limitation  in  the  Constitution  was  designed 
to  prevent  inequalities  in  the  assessment 
of  different  tracts  of  real  estate,  considered 
as  a  matter  wholly  apart  from  the  interest 
of  their  owners  therein,  then  there  would 
be  room  for  serious  doubt  as  to  the  justifi- 
cation of  legislation  that  discriminates  with- 
in the  class,  and  which  permits  a  deduction 
of  $700  in  the  assessment  on  one  tract  of 
mortgaged  real  estate,  while  that  right  is 
wholly  denied  as  to  an  adjoining  unencum- 
bered  tract  of  real  estate.  We  do  not  think, 
however,  that  the  people  of  Indiana,  in 
adopting  the  Constitution  of  the  state,  had 
any  such  view.  Taxes  must  be  paid  by 
persons,  unless  property  is  sacrificed  there- 
for; and,  moreover,  the  whole  idea  of  val- 
ues is  one  of  the  artificialities  of  life.  It 
therefore  follows  that,  when  the  people  put 
the  equality  limitation  upon  the  power  to 
tax,  they  intended  thereby  to  protect  the 
owners  of  property.  We  must  therefore  re- 
gard the  limitation  that  taxation  must  be 
equal  as  being  satisfied  when  there  is  no 
discrimination  as  between  taxpayers.  Clear* 
ness  is  necessary  here,  however;  and  we 
therefore  suggest,  by  way  of  emphasis,  that 
our  present  statements  relate  only  to  the 
requirement  of  equality  in  taxation.  Still 
dealing  with  this  particular  portion  of  the 
limitation,  we  next  call  attention  to  the 
fact  that  the  selection  of  some  objects  for 
taxation,  and  the  omission  of  others,  or 
even  the  selection  of  but  a  few  objects  for 
taxation,  does  not  necessarily  disturb  the 
rule  of  equality,  provided  that  the  result 
of  the  imposition  of  the  burden  is  to  so  dif- 
fuse itself  ultimately  among  those  who 
ought  to  bear  their  share  of  it  as  not  un- 
reasonably to  lay  it  on  particular  classes 
of  taxpayers,  to  the  ease  of  the  rest.  "Let 
it  reach  all  of  a  class,"  says  Judge  Cooley, 
"either  of  persons  or  things,  it  matters  not 
whether  those  included  in  it  be  one  or 
many,  or  whether  they  reside  in  any  par- 
ticular locality,  or  are  scattered  all  over 
the  state.  But  when,  for  any'  reason,  it 
becomes  discriminative  between  individuals 
of  the  class  taxed,  and  selects  some  for  an 
exceptional  burden,  the  tax  is  deprived  of 
the  necessary  element  of  legal  equality, 
and  becomes  inadmissible."  Cooley,  Taxn. 
169. 

We  may  freely  grant  that,  with  this  act 
in  force,  it  will  produce  inequalities  as  be- 
tween taxpayers  in  any  given  year,  but  we 
confidently  affirm  that  it  is  beyond  the  ken 
of  the  most  astute  to  say  who  will  receive 
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the  most  benefit  from  the  act  in  the  future. 
If  one  man  gains  an  advantage  over  his 
neighbor  this  year  by  means  of  this  statute, 
it  cannot  be  said  that  the  latter's  property 
affairs  may  not  hereafter  be  in  such  condi- 
tion that  he  will .  receive  more  of  benefit 
from  the  statute  than  the  former.  As  the 
act  is  presumed  to  represent  a  constitutional 
exercise  of  the  legislative  power,  it  devolves 
upon  those  who  would  assail  it  as  unequal 
or  class  legislation  to  point  out  what  class 
of  persons  will  hereafter  be  prejudiced 
thereby.  Laws  are  rules  of  action  projected 
through  and  beyond  the  multifarioiis  inter- 
ests and  affairs  of  mankind,  and  it  is  too 
much  to  affirm  that  they  must  at  all  times 
operate  fairly,  as  applied  to  any  individual ; 
and  particularly,  as  we  have  shown,  is  it 
too  much  to  affirm  that  a  tax  law  must  al- 
ways so  operate.  If  the  power  of  taxation 
is  a  legislative  function,  and  if  it  be  true 
that  in  any  system  of  taxation,  however 
wisely  framed,  disproportionate  shares  of 
the  public  burden  will  occasionally  be 
thrown  on  some  persons,  it  must  needs  fol- 
low that  the  courts  must  admit  that  there 
exists  in  the  general  assembly  a  large  meas- 
ure of  discretion  in  the  enactment  of  a 
scheme  of  taxation.  To  borrow  something 
from  the  language  and  thought  of  another 
court,  it  is  the  peculiar  duty  of  a  court  to 
keep  the  first  lines  of  the  Constitution  clear, 
and  not  to  stretch  its  power  to  correct  leig- 
islative  abuses.  We  do  not  mean  to  hold 
that  statutory  provisions  relative  to  the 
levying  of  taxes  might  not  so  far  on  their 
face  manifest,  by  invidious  discriminations 
between  persons  and  property,  their  unequal 
and  unjust  character,  as  to  call  on  the 
courts  to  refuse  to  enforce  them;  but  as  ob- 
served by  Gibson,  Ch.  J.,  in  Kirhy  v.  8haw, 
19  Pa.  258,  261,  "it  is  illogical  to  argue 
from  an  extreme  case,  or  from  the  abuse 
of  a  power  to  a  negative  of  it.  Every  au- 
thority, however  indispensable,  may  be 
abused;  and,  if  it  might  not,  it  would  be 
powerless  for  good."  As  to  the  require- 
ment of  uniformity,  we  have  to  say  that 
the  act  in  question  purports  to  be  a  law 
that  is  uniform  throughout  the  state,  and, 
as  it  permits  all  persons  to  take  advantage 
of  it  when  their  circumstances  bring  them 
within  its  operation,  we  are  of  the  opinion 
that  it  does  not  violate  that  requirement 
of  the  Constitution.  Cleveland,  C.  0,  d  8t, 
L,  R.  Co.  V.  Backus,  133  Ind.  513,  18  L,  R. 
A.  729,  33  N.  E.  421;  Pittsburgh,  C.  C.  <fi 
St,  L.  R,  Co,  V.  Backus,  133  Ind.  625,  33 
N.  E.  432;  Qibson  v.  Rush  County,  128  ind. 
65,  11  L.  R.  A.  835,  27  N.  E.  235. 

It  is  our  judgment  that  every  limitatioii 
upon  the  power  to  tax  that  is  found  within 
the  limits  of  §  1  of  article  10  of  our  Con- 
stitution was  intended,  at  least  primarily. 
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to  protect  the  taxpayer;  but  it  must  be  ad- 
mitted that  the  latter  part  of  the  section, 
requiring  the  general  assembly  to  prescribe 
such  regulations  as  shall  secure  a  just  val- 
uation for  taxation  of  all  property  that  the 
Constitution  does  not  authorize  to  be  ex- 
empted, looks  to  still  further  protecting  the 
taxpayer  in  the  matter  of  equality,  by  pre- 
scribing a  duty  upon  the  general  assembly 
to  provide  for  the  securing  of.  a  just  valua- 
tion for  taxation  of  all  property,  except  as 
aforesaid.  The  decisions  of  this  court  have 
thoroughly  committed  it  to  the  proposition 
that  legislative  enactments  that  purport  to 
grant  exemptions  not  falling  within  the  class 
of  exemptiom  mentioned  in  the  Consti- 
tution are  void.  State  ex  rel.  Morgan  v. 
Workvngmen'n  Bldg.  d  Loan  Fund  d  8av. 
A880.  152  Ind.  278,  63  N.  £.  168;  Ham  v. 
Woodardy  151  Ind.  132,  50  N.  E.  33;  Den- 
iston  V.  Terry,  141  Ind.  677,  41  N.  E.  143; 
Warner  v.  Curran,  76  Ind.  309;  8tate  ex 
rel,  Tieman  v.  Jndianapolia,  69  Ind.  375,  36 
Am.  Rep.  223. 

The  enactment  in  question  cannot  be  sup- 
ported as  an  exemption  law.  It  is  to  be  re- 
membered, however,  that  the  regulations 
that  the  general  assembly  are  required  to 
enact  must  look  to  the  securing  of  a  just 
valuation,  as  well  as  to  a  valuation  of  all 
property  that  the  Constitution  subjects  to 
taxation.  We  cannot  subordinate  the  one 
requirement  to  the  other.  Indeed,  it  is  a 
rule  of  construction  that  a  constitution  is 
an  instrument  of  such  high  and  solemn  im- 
port that  every  word  thereof  is  to  be  re- 
garded as  though  it  was  hammered  into 
place.  The  question  therefore  arises  whether 
it  is  competent  for  the  general  assembly  to 
enact  a  law  that  provides  for  the  taxation 
of  real  estate  according  to  the  actual  in- 
terest of  the  owner  therein,  or  that  at  least 
partially  effectuates  that  object,  under  that 
provision  of  the  Constitution  that  requires 
that  the  regulation  shall  be  just.  Many 
cases  uphold  the  right  of  a  state  to  enact  a 
law  that  apportions  the  value  of  land  for 
taxation  upon  the  basis  of  the  actual  in- 
terests of  the  mortgagor  and  mortgagee, 
respectively,  therein,  lia/oingi  d  Loan  8oo. 
v.  Multnomah  County,  169  U.  S.  421,  42  L. 
ed.  803,  18  Sup.  Ct.  Rep.  392,  and  cases 
there  cited.  This  amounts,  in  effect,  to  tax- 
ing a  mortgage  at  the  situs  of  the  land,  and 
such  a  statute  has  been  held  valid  even  as 
against  nonresident  mortgagees.  Savings  d 
Loan  Soo.  v.  Multnomah  County,  169  U.  S. 
4221,  42  L.  eoL  803,  18  Sup.  Ct.  Rep.  392. 
The  enactment  in  question,  although  it  does 
not  operate  to  tnuosfer  the  situs  of  the  debt, 
amounts  to  an  apportionment  of  the  land 
▼slue  for  taxation,  as  between  the  mortga- 
gor and  the  mortgagee,  except  when  the 
mortgage  is  held  by  a  nonresident,  or  is  pay- 
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able  to  some  public  and  nontaxable  fund. 
May  the  general  assembly'  enact  sucli  legis- 
lation in  its  endeavor  to  be  just?  We  do 
not  mean  to  intimate  that  no  law  can  be  up- 
held that  in  its  operation  may  result  in 
duplicate  taxation.  As  stated  by  Judge 
Cooley  in  his  work  oa  Taxation  (p.  223)  : 
"We  make  out,  therefore,  no  conclusive 
case  against  a  tax  when  we  show  that  it 
reaches  twice  the  same  property  for  the 
same  purpose.  This  may  have  been  in- 
tended, and  in  many  cases,  at  least,  is  ad- 
missible." But  if  A  sells  a  tract  of  land 
to  B  for  $1,000,  and  takes  a  mortgage  back 
for  the  entire  purchase  money,  and  if  the 
mortgagee  be  a  resident  of  this  state,  there 
is  brought  into  existence,  in  the  ab.sence  of 
the  enactment  in  question,  additional  tax^ 
able  property  to  the  amount  of  $1,000,  al- 
though it  is  apparent  that  by  such  transac- 
tion the  state's  wealth  has  not  been  in- 
creased a  farthing.  To  what  extent  the 
state's  assessment  sheet  is  augmented  by 
duplicate  taxation,  courts,  that  act  on  evi- 
dence, cannot  ascertain.  A  public  tribunal 
could  not  enter  on  an  inquiry,  unless,  like 
a  legislature,  it  was  authorized  to  act  on 
common  repute  and  opinion.  We  are  dis- 
posed to  place  stress  upon  the  fact  that 
the  lien  which  may  be  made  the  basis  of 
a  deduction  is  a  mortgage  lien,  as  distin- 
guished from  other  liens  upon  real  estate, 
general  and  special.  While  it  is  true  that 
for  most  purposes  a  mortgage  will  be  treat- 
ed as  a  mere  security  for  a  debt,  yet,  when- 
ever it  is  necessary  to  render  effective  the 
rights  of  the  parties,  the  courts  will  treat 
mortgages  as  forms  of  defeasible  sales.  Vin- 
nedge  v.  Shaffer,  35  Ind.  341 ;  United  States 
Sav.  Fund  d  Invest.  Co,  v.  Harris,  142  Ind. 
226,  40  N.  E.  1072,  41  N.  E.  451 ;  Citizens' 
State  Bank  v.  Harris,  149  Ind.  208,  48  N.  £. 
856;  Savings  d  Loan  Soc,  v.  Multnomah 
County,  169  U.  S.  421,  42  L.  ed.  803,  18 
Sup.  Ct.  Rep.  392.  As  observed  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  last  cited :  "If  the  law  treats  the  mort- 
gagee's interest  in  the  land  as  real  estate 
for  his  protection,  it  is  not  easy  to  see  why 
the  law  should  forbid  it  to  be  treated  as 
real  estate  for  the  purpose  of  taxation."  In 
our  opinion,  the  general  assembly  may  enact 
a  statute  like  the  one  in  question  without 
violating  the  provision  that  it  shall  pre- 
scribe such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property  ex- 
cept such  property  as  the  Constitution  au- 
thorizes to  be  exempted.  Gross  valuations 
are  not  required.  As  said  by  this  court  in 
Florer  v.  Sheridan,  137  Ind.  28,  41,  23  L.  R. 
A.  278,  86  N.  E.  365,  369:  "Section  1,  art. 
10,  supra,  does  not  say  the  ^om  [our  ital- 
ics] amount  of  all  notes,  accounts,  and  other 
choses  in  action  shall  be  taxed,  and  we  can- 
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not  80  construe  it  without  perverting  its 
language  and  obvious  meaning."  In  our 
opinion,  the  case  last  cited  is  entirely  in 
point,  for  as  it  is  well  settled  that,  under  a 
constitutional  provision  requiring  all  prop- 
erty to  be  taxed,  it  is  not  competent  to  ex- 
empt solvent  credits;  yet  this  court  there 
held  that  the  legislative  authority  was  suf- 
ficient to  warrant  the  deduction  of  bona 
fide  indebtedness  from  the  total  amount  of 
the  notes,  accounts,  and  other  choses  in  ac- 
tion embraced  within  the  taxpayer's  sched- 
ule. We  therefore  perceive  no  difference  in 
principle  between  this  case  and  the  Florer 
Case.  As  the  court  there  said :  "Deductions 
and  exemptions  are  two  separate  and  dis- 
tinct things,  having  no  connection.  A  de- 
duction is  the  taking  of  the  subtrahend 
from  the  minuend.  It  is  a  subtraction.  Ex- 
emption is  an  immunity  or  privilege.  It  is 
freedom  from  a  charge  or  burden  to  which 
others  are  subject."  Upon  the  subject  of 
an  allowance  for  debts,  Judge  Cooley  says: 
"Revenue  laws  sometimes  permit  taxpayers 
to  deduct  from  the  property  to  be  taxed  the 
debts  owing  by  them.  Sometimes  the  de- 
duction is  from  credits  only,  sometimes 
from  mortgages,  sometimes  from  the 
aggregate  of  personal  estate.  .  .  . 
The  allowance  is  not  in  any  proper 
sense  an  exemption,  but  is  made  by  way  of 
reaching  the  just  amount  of  taxable  prop- 
erty." Ck)oley,  Taxn.  174.  This  general  doc- 
trine is  also  recognized  by  Mr.  Desty.  1 
Desiy,  Taxn.  551.  The  enactment  in  ques- 
tion, while  it  does  not  go  as  far  as  it  might 
possibly  do  in  the  direction  of  subjecting 
mortgages  to  taxation,  does  not,  it  is  to  be 
observed,  relieve  any  mortgage  credit  from 
taxation  that  was  taxable  before;  and  the 
mere  fact  that  there  may  have  been  an  omis- 
sion to  extend  the  power  of  taxing  mort- 
gages will  not  invalidate  the  provision  for 
a  deduction  from  mortgaged  lands,  any 
more  than  the  adjudged  omission  to  pro- 
vide for  the  taxation  of  paid-up  life  insur- 
ance policies  will  avoid  the  entire  legislative 
scheme  of  taxation. 

We  have  now  reached  the  question  wheth- 
er the  act  violates  §  22  of  article  4  of  the 
state  Constitution.  That  section  provides 
that  "the  general  assembly  shall  not  pass 
local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say:  .  .  . 
For  the  assessment  and  collection  of  taxes 
for  state,  county,  township,  or  road  pur- 
poses." It  cannot  be  claimed  that  the  act 
is  local,  but  the  question  whether  it  is  spe- 
cial challenges  our  consideration.  This 
court,  in  Indianapolis  Street  R.  Co,  v.  Boh- 
iMon,  167  Ind.  232,  61  N.  E.  197,  198,  quot- 
ed the  following  statements  found  in  the 
case  of  State  em  reU  Van  Riper  v.  Parsons, 
40  N.  J.  L.  1:  "Interdicted  special  laws  are 
63  L.  R.  A. 


those  that  rest  upon  a  false  or  deficient 
classification.  Their  vice  is  that  they  do 
not  embrace  all  the  class  to  which  they 
are  naturally  related.  They  create  prefer- 
ences and  establish  inequalities.  They  ap- 
ply to  persons,  things,  or  places  possessed  of 
certain  qualities  or  situations,  and  exclude 
from  their  effect  other  persons,  things,  or 
places  which  are  not  dissimilar  in  these  re- 
spects." Granting,  but  not  deciding,  that 
§  1  of  article  10  of  our  Constitution  and  § 
22  of  article  4  of  that  instrument  overlap 
in  the  effort  to  put  checks  upon  the  other- 
wise supreme  and  peremptory  power  of  tax- 
ation, we  feel  that  this  opinion  has  already 
vindicated  the  act  from  the  claim  that  it  ii^ 
discriminative  as  between  taxpayers.  The 
first  words  in  the  body  of  the  act  are :  "Any 
person  desiring  to  avail  himself,  or  herpelf, 
of  the  provisions  of  this  act,  shall,"  etc. 
The  words  import  universality.  They  are 
broad  enough  to  include  all  persons.  In 
OilsoH  v.  Rush  County,  128  Ind.  65,  11  I-., 
R.  A.  835,  27  N.  E.  236,  we  find  the  follow- 
ing: "It  is  held  that  a  statute  which  is  of 
general  and  uniform  operation  throughout 
the  state,  and  operates  alike  upon  all  per- 
sons under  the  same  circumstances,  is  not 
subject  to  the  objection  that  it  is  special  or 
local  legislation.  State  ex  rel,  Hargrave  v. 
Reitz,  62  Ind.  169,  30  Am.  Rep.  203;  Mo- 
Laughlin  v.  Citizens*  Bldg.  Loan  d  Sav. 
Asso.  62  Ind.  264 ;  Heanley  v.  State,  74  Ind. 
99;  Elder  v.  State,  96  Ind.  162."  Again,  it 
wsM  said  by  Frazer,  J.,  in  Eingle  v.  State, 
24  Ind.  28,  31 :  "What  is  a  special  act?  It 
is  such  as  at  common  law  the  courts  would 
not  notice  unless  it  were  pleaded  and  proved 
like  any  other  fact."  Mr.  Sutherland,  in 
his  work  on  Statutory  Construction,  collects 
a  large  number  of  cases  relative  to  prohib- 
ited special  legislation,  and  his  text  enun- 
ciates opinions  in  accord  with  those  ex- 
pressed in  State  ex  rel.  Va/n  Riper  ▼.  Par- 
sons, 40  N.  J.  L.  1.  This  act  does  not,  how- 
ever, amount  to  a  special  law,  if  we  accept 
the  view  of  that  learned  author  as  to  what 
constitutes  special  legislation,  for  he  sayii 
(§  129) :  "The  prohibition  is  in  the  way  of 
legislation  for  individual  cases.  It  is  equal- 
ly fatal  to  such  legislation,  though  it  be 
general  in  form.  If  a  statute  is  plainly 
intended  for  a  particular  case,  and  looks  to 
no  broader  application  in  the  future,  it  is 
special  or  local,  and,  if  such  laws  are  pro- 
hibited on  the  subject  to  which  it  relates,  is 
unconstitutional.  The  lineaments  by  which 
such  cases  are  to  be  distinguished  are  usual- 
ly so  special  that  a  law  confined  thereto 
would  be  anticipated  to  have  no  eflfect,  from 
the  antecedent  improbability  of  such  a  case 
arising.  When,  therefore,  it  is  found  to  fit 
such  a  special  case,  it  is  deemed  to  have 
been  enacted  solely  for  it."     Even  if    we 
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were  inclined  to  commit  this  court  to  the 
doctrine  of  State  ex  rel.  Van  Riper  ▼.  Par- 
fonSf  40  N.  J.  L.  1,  we  should  nevertheless 
be  compelled  to  hold  that  the  act  we  have 
been  considering  does  not  thereby  stand  con- 
demned. 

It  has  been  suggested  that  this  act  is  in- 
Talid  by  reason  of  the  provision  of  the  14th 
Amendment  to  the  Federal  Constitution 
relative  to  the  right  to  the  equal  protection 
of  the  laws ;  but  as  a  discussion  of  this  sub- 
ject upon  our  part  would  require  a  reitera- 
tion, to  some  extent,  of  what  has  been  here- 
tofore said,  we  are  not  inclined  to  give  fur- 
ther expression  of  our  views  upon  this  sub- 
ject As  particularly  applicable,  however, 
to  this  question,  as  well  as  to  some  of  the 
other  questions  that  we  have  heretofore  dis- 
nissed,  we  quote  the  following  statements 
from  the  Supreme  Court  of  the  United 
States  in  the  case  of  Magoun  v.  IllinoU 
Trust  d  8av,  Bank,  170  U.  S.  283,  292,  42  L. 
ed.  1037, 1042, 18  Sup.  Ct.  Rep.  594,598:  "Is 
the  act  open  to  this  criticism?  The  clause 
of  the  14th  Amendment  especially  invoked 
is  that  which  prohibits  a  state  denying  to 
any  citizen  the  equal  protection  of  the  laws. 
What  satisfies  this  equality  has  not  been, 
and  probably  never  can  be,  precisely  defined. 
Generally  it  has  been  said  that  it  ^only  re- 
quires the  same  means  and  methods  to  be 
applied  impartially  to  all  the  constituents 
of  a  class,  so  that  the  law  shall  operate 
equally  and  uniformly  upon  all  persons  in 
similar  circumstances.'  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  321,  29  L.  ed.  414,  6 
Sup.  Ct.  Rep.  57.  It  does  not  prohibit  leg- 
islation which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed,  or.  by  the  terri- 
tory within  which  it  is  to  operate.  It 
merely  requires  that  all  persons  subjected 
to  such  legislation  shall  be  treated  alike 
under  like  circumstances  and  conditions, 
both  in  the  privil^e  conferred  and  the  lia- 
bilities imposed.  Hayes  v.  Missouriy  120 
U.  S.  68,  30  L.  ed.  678,  7  Sup.  Ct.  Rep.  360. 
Similar  citations  could  be  multiplied.  But 
what  is  the  test  of  likeness  and  uulikeness 
of  circumstances  and  conditions?  These  ex- 
presaioni!  have  almost  the  generality  of  the 
principle  they  are  used  to  expound,  and  yet 
they  are  definite  steps  to  precision  and  use- 
fulness of  definition,  when  connected  with 
the  facts  of  the  cases  in  which  they  are  em- 
ployed. With  these  for  illustration,  it  may 
be  safely  said  that  the  rule  prescribes  no 
rigid  equality,  and  permits  to  the  discretion 
and  wisdom  of  the  state  a  wide  latitude, 
as  far  as  interference  by  this  court  is  con- 
cerned. Nor  with  the  impolicy  of  a  law 
has  it  concern.  Mr.  Justice  Field  said  in 
Mobile  County  v.  Kimball,  102  U.  S.  704, 
26  L.  ed.  242,  that  this  court  is  not  a  har- 
bor in  which  can  be  found  a  refuge  from 
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ill-advised,  unequal,  and  oppresMve  state 
legislation.  And  he  observed  in  another 
case:  *It  is  hardly  necessary  to  say  that 
hardship,  impolicy,  or  injustice  of  state 
laws  is  not  necessarily  an  objection  to  their 
constitutional  validity.'  ...  Of  taxa- 
tion, and  the  case  at  bar  is  of  taxation,  Mr. 
Justice  Bradley  said  in  Bell's  Oap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  533,  and  Mr.  Chief  Jus- 
tice Fuller  in  Oiozza  v.  Tieman,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721,  that 
the  14th  Amendment  was  not  intended  to 
compel  the  state  to  adopt  an  iron  rule  of 
equal  taxaticm.  The  range  of  the  state's 
power  was  expressed  by  Mr.  Justice  Bradley 
as  follows:  'It  may,  if  it  chooses,  exempt 
certain  classes  of  property  from  any  taxa- 
tion at  all,  such  as  churches,  libraries,  and 
the  property  of  charitable  institutions.  It 
may  impose  different  specific  taxes  upon  dif- 
ferent trades  and  professions,  and  vary  the 
rates  of  excise  upon  various  products.  It 
may  tax  real  estate  and  personal  property 
in  a  different  manner.  It  may  tax  visible 
property  only,  and  not  tax  securities  for 
payment  of  money.  It  may  allow  deduc- 
tions for  indebtedness,  or  not  allow  them, 
[Our  italics.]  All  such  regulations,  and 
those  of  like  character,  so  long  as  they  pro- 
ceed within  reasonable  limits  and  general 
usage,  are  within  the  discretion  of  the  state 
legislature,  or  the  people  of  the  state  in 
framing  their  Constitution.'  And  so  Mr. 
Justice  Miller,  speaking  for  the  court  in 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  616,  said:  The  Federal  Constitution 
imposes  no  restraints  on  the  state  in  regard 
to  unequal  taxation.  The  court,  through 
Mr.  Justice  Lamar,  in  Pacific  Exp.  Co.  v. 
Seibert,  142  U.  S.  339,  35  L.  ed.  1035,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250, 
was  equally  emphatic.  He  said  on  page  351, 
142  U.  S.  p.  1039,  35  L.  ed.  p.  814,  3  Inters. 
Com.  Rep.  p.  253,  12  Sup.  Ct.  Rep.:  'This 
court  has  repeatedly  laid  down  the  doctrine 
that  diversity  of  taxation,  both  with  respect 
to  the  amount  imposed  and  the  various 
species  of  property  selected  either  for  bear- 
ing its  burdens  or  from  being  exempt  from 
them,  is  not  inconsistent  with  a  perfect  uni- 
formity and  equality  of  taxation,  in  the 
proper  sense  of  those  terms,  and  that  a  sys- 
tem which  imposes  the  same  tax  upon  every 
species  of  property,  irrespective  of  its  na- 
ture or  condition  or  class,  will  be  destructive 
of  the  principles  of  uniformity  and  equality 
in  taxation  and  of  a  just  adaptation  of 
property  to  its  burdens.'  And  it  was  said 
in  Merchants'  d  Mfrs,*  Nat.  Bank  v.  Penn- 
sylvania, 167  U.  S.  461,  42  L.  ed.  236,  17 
Sup.  Ct.  Rep.  829 :  'Indeed,  this  whole  argu- 
ment of  a  right  under  the  Federal  Constitu- 
tion to  challenge  a  tax  law  on  the  ground 
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of  inequality  in  the  burdens  resulting  from 
the  operation  of  the  law  is  put  at  rest  by 
the  decision  in  BeWi  Gap  R.  Co.  v.  Pennsyl- 
vania,*"  See  also,  as  bearing  on  the  ques- 
tion as  to  the  application  of  the  14th 
Amendment,  Caaa  Farm  Oo.  v,  Detroit,  181 
U.  S.  396,  46  L.  ed.  914,  21  Sup.  Ct.  Rep. 
644,  645;  Detroit  v.  Parker,  181  U.  S.  399, 
46  L.  ed.  917,  21  Sup.  Ct.  Rep.  624,  645; 
Cleveland,  C.  C.  d  8t,  L,  R.  Co.  v.  Backus, 
133  Ind.  513,  18  L.  R.  A.  729,  33  N.  E.  421 ; 
PittBburgh,  C.  C.  d  8t.  L.  R,  Co.  v.  Backus, 
133  Ind.  625,  33  N.  £.  432. 

It  may  be  a  matter  of  grave  doubt  wheth- 
er public  policy  is  conserved  by  an  enact- 
ment that  substitutes  net  values  for  gross 
▼alues,  upon  a  species  of  property  upon 
which  the  state  must  largely  depend  for  its 
maintenance,  but  we  cannot  run  a  race  of 
opinion  with  the  l^slature  upon  this  sub- 
ject. 

Counsel  for  appellee  dwelt  at  some  length 
upon  some  of  the  crudities  of  the  act  in 
question.  We  do  not  deem  it  necessary  to 
consider  such  matters.  What  we  affirm  is 
that  the  act  is  valid.  It  follows,  therefore, 
that  the  court  below  erred  in  sustaining  ap- 
pellee's demurrer  to  the  application  and 
alternative  writ. 

Judgment  reversed,  with  instructions  to 
the  court  below  to  overrule  the  demurrer  to 
the  application  and  alternative  writ,  and  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

DowUns,  J.,  dissenting: 

After  careful  and  impartial  reflection  I 
am  constrained  to  withhold  my  assent  from 
the  reasoning  and  conclusions  of  the  opin- 
ion adopted  by  the  majority  of  the  court. 
The  importance  of  the  question  presented 
upon  this  appeal  renders  it  proper  to  state 
with  some  particularity  the  grounds  of  such 
dissent.  In  determining  the  case,  the  court 
is  required  to  interpret  certain  provisions 
of  the  state  Constitution.  Those  provisions 
relate  to  the  highest  function  of  the  govern- 
ment,— ^the  power  of  taxation.  Vital  to  the 
commonwealth,  its  abuse  or  misdirection  is 
disastrous  to  the  citizen.  The  subject  occu- 
pies a  conspicuous  place  in  the  organic  law 
of  the  state,  and  the  language  employed  con- 
cerning it  is  clear,  forcible,  and,  as  it  seems 
to  me,  unmistakable  in  its  meaning.  The 
question  for  decision  is  the  constitutional 
validity  of  an  act  of  the  legislature  entitled 
"An  Act  Concerning  the  Taxation  of  Real 
Estate  Encumbered  by  Mortgage,  and  De- 
claring an  Enicigency,"  which  took  eflfect, 
if  valid,  March  4,  1899.  Acts  1899,  p.  422 
(SS  8417-8419  et  seq.,  Bums's  Rev.  Stat. 
1901).  That  portion  of  the  act  necessary 
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to  be  considered  is  contained  in  the  first 
three  sections,  and  reads  as  follows: 

"Sec.  1.  Be  it  enacted,"  etc.,  "that  any 
person  being  the  owner  of  real  estate  lia- 
ble for  taxation  within  the  state  of  In- 
diana, and  being  indebted  in  any  sum,  se- 
cured by  mortgage  upon  real  estate,  may 
have  the  amount  of  such  mortgage  indebted- 
ness, not  exceeding  $700,  existing  and  un- 
paid upon  the  1st  day  of  April  of  any  year, 
deducted  from  the  assessed  valuatiaA  of 
mortgage  premises  for  tnat  year,  and  the 
amount  of  such  valuation  remaining  after 
such  deduction  shall  have  been  made  shall 
form  the  basis  for  assessment  and  taxation 
for  said  real  estate  for  said  year.  Provided, 
that  no  deduction  shall  be  allowed  greater 
than  one  half  of  such  assessed  valuation  of 
said  real  estate. 

"Sec.  2.  Any  person  desiring  to  avail  him- 
self or  herself,  of  the  provisions  of  this  act 
shall,  between  the  1st  day  of  March  and  the 
1st  day  of  May  of  each  year,  file  with  the 
auditor  of  the  county  wherein  said  real  es- 
tate is  situate  a  sworn  statement  of  the 
amount  of  such  mortgage  indebtedness  exist- 
ing and  unpaid  on  the  Ist  day  of  March  of 
that  year,  giving  the  name  and  residence  of 
the  mortgagee,  and  shall  also  give  the  name 
and  residence  of  the  assignee  or  bona  fide 
owner  or  holder  of  said  mortgage,  if  known, 
and  if  not  known,  said  person  shall  state 
that  fact,  and  shall  also  state  the  record 
and  page  where  said  mortgage  is  recorded, 
and  a  brief  description  of  the  real  estate 
upon  which  such  encumbrance  exists. 

"Sec.  3.  The  county  auditor  with  whom 
such  statement  is  filed,  in  case  the  money, 
notes  or  credits  evidenced  by  such  mortgage 
indebtedness  be  liable  for  taxation  in  any 
county  in  the  state  of  Indiana,  other  than 
the  one  wherein  such  real  estate  is  situate^ 
shall  immediately  certify  and  transmit  a 
copy  of  such  sworn  statement  to  the  auditor 
of  the  county  wherein  that  mortgagee,  as- 
signee,  or  bona  fide  holder  or  owner  of  said 
mortgage  resides,  or  wherein  the-  money, 
notes  or  credits  evidenced  by  such  mortgage 
is  otherwise  taxable." 

These  sections,  as  I  bdieve,  are  plainly 
and  directly  in  conflict  with  three  separate 
provisions  of  the  state  Constitution,  namdy : 
First.  Section  23,  art.  1,  of  the  Bill  of 
Rights:  "The  general  assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens."  Second.  Section  22,  art.  4:  '*The 
general  assembly  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  say :  .  .  .  For  the 
assessment  and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes."  Third. 
Section  1,  art.  10:   *'The  general  assembly 
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snail  provide  by  law  for  a  uniform  and 
eqnal  rate  of  assessment  and  taxation;  and. 
shall  prescribe  sucb  regulations  as  Aiall  se- 
cnre  a  just  Taluation  for  taxation  of  all 
property,  both  real  and  personal,  excepting 
such  only  for  municipal,  educational,  liter- 
ary, scientific,  religious,  or  charitable  pur- 
poses, as  may  be  especially  e^tempted  by 
law."  The  act  in  question  is  subject  to  the 
following  objections:  (i;  It  violates  the 
rule  of  the  Constitution  requiring  uniform- 
ity and  equality  in  the  rate  of  assessment 
and  taxation;  (2)  the  act  is  a  special  law 
for  the  assessment  of  taxes  for  state,  county, 
township,  and  road  purposes;  (3)  it  grants 
to  one  class  of  citizens  privileges  and  im- 
munities which  upon  the  same  terms  will 
not  equally  belong  to  all  citizens;  and  (4) 
it  exempts  from  taxation  real  estate  not 
held  for  municipal,  educational,  literary, 
scientific,  religious,  or  charitable  purposes. 
If  it  shall  be  found  upon  examination  that 
any  one  or  more  of  these  propositions  is 
true,  then  the  statute  must  be  held  invalid. 
All  of  the  constitutional  provisions  referred 
to  have  been  in  force  since  November  1,  1851. 
Carefully  prepared  and  comprehensive  stat- 
utes regulating  the  assessment  and  collec- 
tion of  taxes  have  been  adopted  by  the  gen- 
eral assembly  from  time  to  time;  but  from 
the  taking  effect  of  the  state  Constitution 
until  March  4,  1899,  a  period  of  nearly 
half  a  century,  no  statute  exempted  from  as- 
sessment for  taxation  any  real  estate  on  the 
ground  that  it  was  encumbered  by  a  lien  of 
a  mortgage.  This  circumstance  is  not  con- 
clusive, but,  as  evidence  of  a  practical  inter- 
pretation of  the  Constitution  by  the  l^s- 
lature,  the  failure  for  so  great  a  length  of 
time  to  recognize  mortgage  liens  on  lands 
as  proper  deductions  from  the  value  of  the 
lands  for  the  purposes  of  taxation  is  en- 
titled to  some  oonsidertition.  It  is  to  be  ob- 
served, too,  that  this  practical  interpreta- 
tion of  the  Constitution  as  prohibiting  such 
deductions  is  perfectly  consistent  with  the 
language  of  that  instrument,  and  is  reason- 
able and  natural.  Stuart  v.  Laird,  1  Cranch, 
299,  2  L.  ed.  115;  Martin  v.  Hunter,  1 
Wheat.  304,  351,  4  L.  ed.  97,  109;  Cohen 
V.  Virsiinia,  6  Wheat.  264,  418,  5  L.  ed.  267, 
294;  Bank  of  United  States  v.  HaUtead,  10 
Wheat.  51,  63,  6  L.  ed.  264,  267;  Ogden  v. 
Raunders,  12  Wheat.  290,  6  L.  ed.  632; 
Uinor  v.  Happersett,  21  Wall.  162,  22  L. 
el  627;  People  ex  rel.  Bay  City  v.  State 
Treasurer,  23  Mich.  499;  MoOulloch  v. 
Uaryland,  4  Wheat.  316,  4  L.  ed.  579; 
Cooley  V.  Port  Wardens,  12  How.  299,  13  L. 
«d.  996;  The  Genesee  Chief  v.  Fitehugh,  12 
How.  443,  13  L.  ed.  1058;  Rogers  v.  Good- 
vin,  2  Mass.  476;  Bingham  v.  Miller,  17 
Ohio,  446,  49  Am.  Dec.  471 ;  Franklin  Coun- 
ty V.  Bunting,  111  Ind.  143,  12  N.  E.  161. 
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Again,  an  examination  of  the  act  of  March 
4,  1899,  discloses  tliat  it  did  not  receive  the 
approval  of  the  governor,  but  became  a  law 
without  his  signature.  While  the  failure 
of  the  executive  to  approve  a  bill  does  not 
affect  its  validity  if  it  becomes  a  law  with- 
out his  approval,  the  fact  remains  that  one 
of -the  great  departments  of  the  state  gov- 
ernment has  withneld  its  recognition  of  the 
statute.  The  nonapproval  of  the  act  by 
the  governor  is  at  least  suggestive  of  doubt 
in  the  mind  of  the  executive  in  the  validity 
of  the  law.  It  is  also  to  be  noted  that  the 
act  under  consideration  is  not  a  part  of  a 
general  statute  embracing  a  complete  sys- 
tem for  the  assessment  and  collection  of 
taxes,  but  is  sporadic  in  its  character,  and 
stands  separate  and  apart  from  all  other 
l^slation  upon  the  subject  of  taxation. 
Such  being  its  nature,  the  inference  is  not 
strained  that  it  probably  did  not  receive  the 
attention  which  would  have  been  accorded 
to  it  if  it  had  constituted  a  portion  of  a 
general  statute  regulating  the  assessment 
and  collection  of  taxes. 

But  passing  from  these  minor  objections 
to  those  arising  from  the  Constitution,  it 
will  be  found  that,  if  the  statute  is  to  stand, 
the  Constitution  must  give  way.  In  other 
words,  to  sustain  the  act  the  court  must, 
in  the  language  of  Judge  Story,  "abrogate 
the  text,  fritter  away  its  obvious  sense,  and 
narrow  down  its  true  limitations."  The  1st 
clause  of  §  1,  art.  10,  of  the  Constitution 
declares  that  ^the  general  assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation."  By  this  clause 
the  principle  which  must  gpvem  all  legisla- 
tion on  the  subject  of  the  assessment  and 
collection  of  taxes  is  announced.  At  the 
very  basis  of  every  valid  statute  of  this  kind 
lies  the  condition  that  the  rate  of  assess- 
ment and  taxation  must  be  uniform  and 
equal  throughout  the  district  or  locality  in 
which  the  tax  is  levied.  An  "assessment" 
is  defined  to  be  a  valuation  made  by  author- 
ized persons  according  to  their  discretion, 
as  opposed  to  a  sum  certain  or  determined 
by  law.  It  is  a  valuation  of  the  property 
of  those  who  are  to  pay  the  tax,  for  the  pur- 
pose of  fixing  the  proportion  which  each 
man  shall  pay.  Under  our  Constitution  the 
rule  of  ratio  of  valuation  of  real  estate  of 
those  who  are  to  pay  the  tax  must  be  uni- 
form and  equal  throughout  the  state,  and 
the  ratio  of  taxation  must  be  uniform  and 
equal  throughout  the  district  or  locality  af- 
fected. This  is  the  first  and  paramount  re- 
quirement. The  2d  clause  of  §  1,  art.  10,  is 
evidently  subsidiary  to  the  first.  It  relates 
to  the  means  by  which  a  uniform  and  equal 
assessment  is  to  be  obtained.  The  general 
assembly  is  to  "provide  such  regulations 
as  shall  secure  a  just  valuation  for  taxation 
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of  all  property.  Teal  and  personal."  Tlie  ob- 
vious meaning  of  this  provision  is  that  com- 
petent persons  shall  be  appointed  or  elected 
as  assessors  to  determine  the  valuation  to 
be  put  upon  property  for  the  purpose  of 
taxation,  and  that  the  general  mode  of  pro- 
cedure shall  be  fixed  by  law,  but  none  of  the 
regulations  so  prescribed  can  change  the  rule 
of  uniformity  and  equality  of  valuation  im- 
movably established  by  the  1st  clause  of  the 
section.  The  danger  and  abuse  against 
which  the  Constitution  was  intended  to 
guard  was  an  arbitrary  valuation  of  prop- 
erty by  tlie  state.  Instead  of  an  arbitrary 
and  perhaps  unreasonable  assessment  by  the 
law  itself,  a  just  valuation  was  to  be  se- 
cured. In  this  connection  the  term  *'ju8t" 
is  the  equivalent  of  "correct,"  "honest," 
**true."  Its  use  requires  the  valuation  of  all 
property  of  the  same  kind  in  the  same  tax- 
ing district  by  a  uniform  and  equal  standard. 
By  no  rule  of  constitutional  interpretation 
can  the  term  "just,"  as  used  in  the  2d 
clause  of  §  1,  be  said  to  qualify  or  limit 
or  restrict  the  meaning  of  the  words  "uni- 
form and  equal,"  used  in  the  first.  Under 
the  act  before  the  court,  a  lot  or  tract  of 
land  may  be  assessed  for  taxation  at  the 
rate  of  $1,400,  while  another  lot  or  tract 
in  the  same  taxing  district,  and  of  the  same 
value  may  be  assessed  for  taxation  at  the 
rate  of  $700.  The  pretext  for  this  viola- 
tion of  the  rule  of  uniformity  and  equality 
of  assessment  is  that  the  second  lot  is  sub- 
ject to  the  lien  of  a  mortgage  to  the  amount 
of  $700  or  more,  while  the  first  is  unen- 
cumbered. The  fallacy  of  this  method  be- 
comes apparent  when  it  is  remembered  that 
general  taxes  are  assessed  against  property, 
and  not  against  its  owners.  The  tax  follows 
the  thing  against  wliich  it  is  assessed,  and 
does,  in  the  ordinary  sense,  not  constitute 
a  debt  against  the  owner.  Its  claim  for 
revenue  being  paramount,  the  state  has 
nothing  to  do  with  questions  of  title,  liens, 
or  equities.  Before  the  law,  all  property 
stands  alike  subject  to  taxation,  witliout 
regard  to  the  title  by  which  it  is  held,  or  the 
equities  with  which  it  is  charged.  A  valid 
sale  for  delinquent  taxes  fuses  all  rights  of 
ownership,  extinguishes  all  equities,  and 
transfers  to  the  purchaser  an  unencumbered 
title  in  fee  simple.  The  entire  legal  title 
being  in  the  owner  of  the  lot  or  tract,  and 
the  value  of  the  land  for  taxation  being  un- 
affected by  the  amount  of  liens  upon  it,  the 
attempted  regulation  by  which  the  valuation 
of  the  land  is  made  to  depend  upon  the  acci- 
dent of  the  existence  of  a  mortgage  lien 
destroys  the  uniformity  and  equality  of  as- 
sessment required  by  the  Constitution,  and 
therefore  cannot  be  upheld.  The  general 
doctrine  upon  this  subject  is  clearly  stated 
by  Judge  Cooley:  "It  is  of  the  very  es- 
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senoe  of  taxation  that  it  be  levied  with 
equality  and  uniformity,  and  to  this  end 
that  tlferc  should  be  some  system  of  ap 
portionment.  Where  tlie  burden  is  common, 
there  should  be  common  contribution  to 
discharge  it."  Cooley,  Const.  Lim.  6th  ed. 
608;  2  Kent,  Com.  231;  Bright  v.  McCul- 
loughy  27  Ind.  223.  It  is  said  in  Cleveland, 
C.  a.  rf  8t.  L.  R.  Co.  V.  Backus,  133  Intl. 
513,  535,  18  L.  R.  A.  729,  33  N.  E.  421,  428: 
"The  Ist  clause  of  this  section  [§  1,'  art.  10, 
supra]  is  certainly  complied  with  w^licn  the 
same  ba^is  of  assessment  is  fixed  for  all 
proi>erty,  and  the  same  rate  of  taxation  is 
fixed  within  the  district  subject  to  taxation; 
that  is  to  say,  there  is  uniformity  and  equal- 
ity of  assessment  and  taxation  when  all  the 
property  is  to  be  assessed  at  its  true  cash 
value,  and  the  same  rate  is  fixed  on  all  prop- 
erty subject  to  assessment  for  the  tax." 
And  in  Willia  v.  Crowder,  134  Ind.  515,  34 
N.  E.  315,  the  court  says:  "The  taxable 
value  of  property  is  its  fair  cash  value, — a 
fair  cash  value  being  the  market  or  usual 
selling  price;  and,  if  there  be  no  market 
value,  then  it  is  the  actual  value  that  rules." 
The  act  of  March  4,  1899,  does  not  permit 
an  assessment  of  the  mortgaged  real  estate 
at  its  fair  cash  value,  or  at  any  value  fixed 
by  the  judgment  or  discretion  of  the  as- 
sessors; but  it  requires  that  arbitrary  de- 
ductions shall  be  made  of  amounts  fix(*d  by 
the  legislature,  and  which  have  no  basis  in 
or  connection  with  the  nature  of  the  prop- 
erty assessed,  or  even  with  the  encumbrances 
to  which  it  is  subject.  Under  this  act,  none 
of  the  property  to  which  it  relates  can  be 
assessed  at  its  cash  value,  as  other  real 
estate  is  assessed.  The  act  does  not  attempt 
to  divide  the  assessment  for  taxation,  be- 
tween the  mortgagor  and  the  mortg^agee,  but 
stops  short  with  the  deduction  allowed  to 
the  mortgagor  or  owner  of  the  fee.  It  en- 
tirely relieves  the  mortgage  interest  from 
taxation  if  the  mortgagee  is  a  nonresident, 
or  if  the  mortgage  is  a  school-fund  mort- 
gage. But  it  is  claimed  that  absolute  uni- 
formity and  equality  of  assessment  eaimoi 
be  attained,  and  therefore  the  law  must  be 
satisfied  with  something  less.  The  answer 
to  this  proposition  is  that  the  obstacles  to 
uniformity  and  equality  contemplated  by 
the  courts  which  have  used  this  language 
are  those  which  inhere  in  the  nature  of 
things,  such  as  the  fallibility  of  men's  judg- 
ment as  to  values,  the  mistakes  and  omis- 
sions of  public  officers,  and  the  frauds  of 
owners.  They  are  never  such  inequalities 
and  differences  as  are  created  by  the  law 
itself.  While  the  efforts  of  the  law  to  pro- 
duce absolute  uniformity  and  equality  may 
be  ineffectual,  the  Constitution  demands 
that  the  taxing  statutes  shall  aim  at  these 
objects,  and  that  such  statutes  themselves 
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shall  be  free  from  provisions  which  destroy 
them. 

2.  The  act  of  March  4,  1809,  is  a  special 
law  for  the  assessment  and  collection  of 
Maxes  for  state,  county,  township,  and  road 
purposes  and  therefore  falls  within  the  pro- 
hibition of  S  22,  art.  4,  of  the  Constitution. 
The  very  title  of  the  act  indicates  its  spec- 
ial character.  It  is  not  general  either  as  to 
tlie  property  exempted  from  assessment  and 
ti Nation,  or  the  persons  who  are  the  objects 
of  its  discriminating  bounty.  It  is  entitled, 
"An  Act  Concerning  the  Taxation  of  Real 
Kstate  Encumbered  by  Mortgage.  .  .  ." 
It  does  not  apply  to  real  estate  encumbered 
by  liens  generally,  but,  without  reason 
tlierefor,  is  confined  exclusively  to  such  real 
(•state  as  is  encumbered  by  a  particular  kind 
of  lien.  In  this  respect  it  favors  certain 
individuals  and  property,  and  discriminates 
against  all  others  of  the  same  class  who  are 
similarly  situated.  It  cannot  be  defended 
on  the  ground  that  there  are  two  separate 
estates  in  lands  encumbered  by  mortgage, 
and  that  this  fact  constitutes  a  basis  of 
classification.  The  law  declares  that  for  the 
purpose  of  taxation  the  mortgagor  shall  be 
deemed  the  owner  of  real  property  until 
foreclosure  and  possession  taken  by  the 
mortgagee.  "In  cases  of  mortgaged  real  es- 
tate the  mortgagor  shall,  for  the  purpose 
of  taxation,  be  deemed  the  owner  until  the 
mortgagee  shall  have  taken  possession  of  the 
mortgaged  premises,  after  which  the  mort- 
gagee shall  be  deemed  the  owner."  Section 
28,  p.  205,  Acts  1891  (§  8438,  Burns's  Rev. 
Stat.  1901 ) .  It  has  been  held  repeatedly  by 
this  court  that  a  mortgage  conveys  no  es- 
tate in  the  lands  mortgaged,  but  simply 
creates  a  lien.  §  1099,  Bums's  Rev.  Stat. 
1901;  Rea8oner  v.  Edmundson,  6  Ind.  393; 
Francis  v.  Porter,  7  Ind.  213;  Morton  v. 
Uhle,  22  Ind.  160;  Orahle  v.  McCulloh,  27 
Ind.  472;  Fletcher  v.  Holmes,  32  Ind.  497. 
I'his  being  so,  what  difference  is  there  be- 
tween the  lien  of  a  mortgage  on  lands  and 
other  liens?  And  why  should  real  estate 
object  to  one  particular  kind  of  lien  be 
separated  from  other  property  also  subject 
to  liens  of  equal  dignity,  and  relieve<l  from 
K]ual  burdens  of  taxation?  The  class  to 
'vhich  the  owner  of  the  favored  real  estate 
belongs  is  that  of  debtors  and  owners  of  real 
Mtate  subject  to  liens.  The  class  to  which 
the  property  belongs  is  that  of  real  estate 
encumbered  by  lions.  Why  should  these 
classes  be  subdivided,  and  one  subdivision 
favored,  and  the  remaining  members  of 
those  classes  discriminated  against?  To  il- 
lustrate the  practical  operation  of  the  stat- 
nte,  let  it  be  supposed  that  A,  B,  C,  D,  and 
E,  each,  is  the  owner  of  a  lot  of  the  value 
of  $1,400  on  the  same  street,  in  the  same 
block,  in  the  same  town.  A's  lot  is  subject 
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to  a  mortgage  lien  of  $700;  B*s,  to  a  vendor *8 
lien  of  $700;  C%  to  a  mechanic's  lien  of 
$700;  D's  to  a  street  improvement  lien  of 
$700;  and  E's,  to  the  lien  of  a  judgment  for 
$700.  Can  any  reason  valid  in  law,  be  given 
why  A  should  have  the  right  to  a  deduction 
of  $700  from  the  value  of  his  lot,  as  the 
basis  of  assessment  and  taxation,  but  that 
B,  0,  D,  and  E  shall  be  denied  that  privi- 
lege? Why  *'the  amount  of  such  valuation, 
remaining  after  such  deduction  shall  have 
been  made,  shall  form  the  basis  for  assess- 
ment and  taxation  for  said  real  estate''  in 
A's  case,  but  that  the  full  amount  of  the 
valuation  of  the  lots  owned  by  B,  C,  D,  and 
E,  without  any  deduction  for  the  liens  upon 
them,  should  form  the  basis  of  such  assess- 
ment against  them,  it  is  impossible  to  dis- 
cover. But  even  as  among  the  favored  own- 
ers of  real  estate  encumbered  by  mortgaged 
liens,  the  classification  is  unequal  and  un- 
just. If  A  owns  a  lot  valued  for  taxation 
at  $1,400,  encumbered  by  a  mortgage  lien 
of  $700,  he  is  allowed  a  deduction  of  $700. 
But  if  B  owns  a  lot  valued  at  $500,  encum- 
bered by  a  mortgage  lien  of  $700,  he  is  al- 
lowed a  deduction  of  $250  only.  Upon  what 
natural  or  reasonable  basis  do  these  discrim- 
inations rest?  Is  not  the  statute  "aiscrim- 
inative  between  individuals  of  the"  so- 
called  "class,  and  does  it  not  select  some 
for  an  exceptional  burden?"  Suppose,  how- 
ever, the  reasons  urged  in  support  of  the 
statute  in  question  are  valid;  that  as  it  ap- 
plies to  all  persons  belonging  to  a  class  into 
which  all  property  owners  of  the  state  may 
at  some  time  enter,  and  as  it  is  not  in  terms 
limited  to  individuals  of  a  class,  it  is  there- 
fore not  in  conflict  with  tiie  Conntitution. 
All  enactments  having  these  qualifications, 
it  is  said,  are  to  be  regarded  as  within  the 
limitations  of  the  Constitution.  The  own- 
ers of  all  real  estate  encumbered  by  mort- 
gage constitute  a  natural  class,  and  legisla- 
tion applying  to  all  of  them  is  general,  and 
not  special.  It  follows  that  the  owners  of 
all  real  estate  encumbered  by  vendors'  liens 
constitute  another  class  just  as  distinct  and 
quite  as  natural;  the  owners  of  real  estate 
encumbered  by  mechanics'  liens,  another; 
the  owners  of  real  estate  encumbered  by 
street  improvement  liens,  another;  and  the 
owners  of  real  estate  encumbered  by  judg- 
ment liens,  still  another.  Therefore  no  ob- 
jection could  be  taken  to  a  further  act  of 
the  legislature  declaring  that  the  owners  of 
real  estate  liable  for  taxation  in  the  state 
of  Indiana,  being  indebted  in  any  sum  se- 
cured by  a  vendor's  lien  upon  real  estate, 
may  have  the  amount  of  such  indebtedness, 
not  exceeding  $1,000,  deducted  from  the  as-  * 
sessed  valuation  of  the  encumbered  prem- 
ises for  the  year,  and  that  the  amount  of 
such    valuation    remaining    after    such    de- 
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duction  shall  have  been  made  shall  form 
the  basis  for  assessment  and  taxation  for 
said  real  estate  for  that  year.  Then  other 
separate  acts  fixing  deductions  of  $1,500  for 
indebtedness  secured  by  mechanics'  liens, 
$250  for  indebtedness  secured  by  street  im- 
provement liens  and  $100  for  indebtedness 
secured  by  judgment  liens,  must  also  be  un- 
objectionable. Gould  such  legislation  be  de- 
fended T  If  not,  by  what  argument  can  a 
classification  which  selects  as  the  objects  of 
its  favoritism  one  set  of  debtors,  and  ex- 
cludes all  others,  notwithstanding  their  situ- 
ation is  in  every  legal  aspect  undistinguish- 
able  from  that  of  the  favored  mdividuals,  be 
saved  from  the  condemnation  under  the  Con- 
stitution? The  very  just  and  sensible  re- 
marks of  Dixon,  Ch.  J.,  in  Knowlton  v.  Rock 
County,  9  Wis.  421,  are  entirely  pertinent 
here:  **It  is  contended  in  argument,"  says 
the  court,  "that  as  those  provisions  fixed  one 
uniform  rate  without  the  recorded  plats,  and 
another  within  them,  thus  taxing  all  the 
property  without  alike,  and  all  within  alike, 
they  do  not  infringe  the  Constitution.  In 
otner  words,  that  for  the  purpose  of  taxa- 
tion the  legislature  have  the  right  arbitra- 
rily to  divide  up  and  classify  the  property 
of  the  citizens,  and,  having  done  so,  they  do 
not  violate  the  constitutional  rule  of  uni- 
formity, provided  all  the  property  within  a 
given  class  is  rated  alike.  The  answer  to 
this  argument  is  that  it  creates  different 
rules  of  taxation,  to  the  number  of  which 
there  is  no  limit,  except  that  fixed  by  legis- 
lative discretion,  while  the  Constitution  es- 
tablishes but  one  fixed,  unbending,  uniform 
rule  upon  the  subject  It  is  believed  that  if 
the  legislature  can  by  classification  thus  ar- 
bitrarily, and  without  regard  to  value,  dis- 
criminate in  the  same  municipal  corporation 
between  personal  and  real  property  within, 
and  personal  and  real  property  without,  a 
recorded  plat,  they  can  also  by  the  same 
means  discriminate  between  lands  used  for 
one  purpose  and  those  used  for  another, 
such,  as  lands  used  for  growing  wheat,  and 
those  used  for  growing  com  or  any  other 
crop,  meadow  lands  and  pasture  lands,  cul- 
tivated and  uncultivated  lands,  or  they  can 
classify  by  the  description,  such  as  odd- 
numbered  lots  and  blocks,  and  even-num- 
bered ones,  or  odd  and  even  numbered 
sections.  Personal  property  can  be  clajss- 
ified  by  its  character,  use,  or  descrip- 
tion, or,  as  in  the  present  case,  by  its  loca- 
tion; and  thus  the  rules  of  taxation  may 
be  multiplied  to  an  extent  equal  in  number 
to  the  different  kinds,  uses,  descriptions,  and 
locations  of  real  and  personal  property.  We 
*do  not  see  why  the  system  may  not  be  car- 
ried further,  and  the  classification  be  made 
by  the  character,  trade,  profession,  or  busi- 
ness of  the  owners.  For  certainly  this  rule 
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of  uniformity  can  as  well  be  applied  to  such 
a  classification  as  any  other,  and  thus  the 
constitutional  provision  be  saved  intact. 
Such  a  construction  would  make  the  Consti- 
tution operative  only  to  the  extent  of  pro- 
hibiting the  legislature  from  discriminating 
in  favor  of  particular  individuals,  and  would 
reduce  the  people,  while  considering  so  grave 
and  important  a  proposition,  to  the  ridicu- 
lous attitude  of  saying  to*  the  legislature: 
'You  shall  not  discriminate  between  single 
individuals  or  corporations,  but  you  may 
divide  the  citizens  up  into  different  classes, 
as  the  followers  of  different  trades,  profes- 
sions, or  kinds  of  business,  or  as  the  owners 
of  different  species  or  descriptions  of  prop- 
erty, and  legislate  for  one  class,  and  against 
another,  as  much  as  you  please,  provided  you 
serve  all  of  the  favored  or  unfavored  classes 
alike;'  thus  affording  a  direct  and  solemn 
constitutional  sanction  of  a  system  of  taxa- 
tion so  manifestly  and  grossly  unjust  that 
it  will  not  find  an  apologist  anywhere, — at 
least  outside  of  those  who  are  the  recipients 
of  its  favor.  We  do  not  believe  the  framers 
of  that  instrument  intended  such  a  construc- 
tion, and  therefore  cannot  adopt  it."  I  have 
been  unable  to  find  a  single  decision,  state 
or  Federal,  in  which  an  arbitrary  classifica- 
tion such  as  that  created  by  the  act  of. 
March  4,  1809,  has  been  sustained.  Neither 
is  any  decision  of  this  character  referred  to 
in  the  prevailing  opinion.  On  the  other  hand, 
the  reported  cases  condemning  such  rules 
of  assessment  and  taxation  are  numerous 
and  emphatic.  "This  is  a  domain  from 
which  special  and  local  legislation  is  utterly 
excluded  whenever  the  legislative  end  can  be 
effected  by  a  general  law."  State  em  rel.  Van 
Riper  v.  Parsons,  40  N.  J.  L.  1,  9.  "Inter- 
dicted local  and  special  laws  are  all  those 
that  rest  on  a  false  or  deficient  classifica- 
tion. .  .  ."  State  ex  rel.  Van  Riper  y. 
Po/rsons,  40  N.  J.  L.  1.  "There  must  be  sub- 
stantial distinction,  having  a  reference  to 
the  subject  matter  of  the  proposed  legisla- 
tion, between  the  objects  or  places  embraced 
in  such  legislation  and  the  objects  or  places 
excluded.  The  marks  of  distinction  on  which 
the  classification  is  founded  must  be  such, 
in  the  nature  of  things,  as  will  in  some  rea- 
sonable d^^ee,  at  least,  account  for  or  jus- 
tify the  restrictions,  of  the  legislation." 
State  ex  rel.  RicJuirds  v.  Hammer,  42  N.  J. 
L.  435,  440.  "Such  law  must  embrace  all, 
and  exclude  none,  whose  condition  and 
wants  render  such  legislation  equally  neces- 
sary or  appropriate  to  them  as  a  class." 
State  ex  rel  Randolph  v.  Wood,  49  N.  J.  L. 
85,  7  Atl.  286.  "The  classification  must  be 
so  general  as  to  bring  within  its  limits  all 
those  who  are  in  substantially  the  same  situ* 
ation  or  circumstances."  lAppman  y.  Peo- 
ple, 175  III.  101,  106,  51  N.  E.  872.    "A  law 
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u  not  always  g^ieral  because  it  operates 
upon  all  within  a  class.  There  must  be  back 
of  that  a  substantial  reason  why  it  is  made 
to  operate  only  upon  a  class,  and  not  gen- 
erally upon  all,"  Ea  parte  Jenizaoh,  112 
Cal.  468,  32  L.  R.  A.  664,  665,  44  Pac.  803. 
"The  conclusion  is  that,  although  a  law  is 
general  and  constitutional  when  it  applies 
equally  to  all  persons  embraced  in  a  class 
founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction,  it  is  not  general 
or  constitutional  if  it  confers  particular 
privileges  or  imposes  peculiar  disabilities  or 
burdensome  conditions,  in  the  exercise  of  a 
common  right,  upcm  a  dajBS  of  persons  arbi- 
trarily selected  from  the  general  body  of 
those  who  stand  in  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  Pasadena 
V.  Stimson,  91  Gal.  238,  27  Pac.  604.  "This 
classification,  howerer,  must  be  foimded  up- 
on differences  which  are  either  defined  by 
the  Constitution  or  natural,  and  which  will 
Sliest  a  reason  which  mi^t  rationally  be 
held  to  justify  the  diversity  in  the  legisla- 
tion." Darcy  y.  £f(m  Jo8^.,  104  Gal.  642,  38 
Pac.  500.  ''While  the  classification  was  in 
itself  arbitrary,  as  in  this  case,  the  law  did 
not  include  all  who  came  within  the  arbi- 
trary classification  thus  made."  Ex  parte 
Jentzsch,  112  Cal.  468,  32  L.  R.  A.  664,  665, 
44  Pac.  803.  "Everyone  has  a  right  to  de- 
mand that  he  be  governed  by  general  rules, 
and  a  special  statute  that  singles  his  case 
out  as  one  to  be  regulated  by  a  different  law 
from  that  which  is  applied  in  all  similar 
cases  would  not  be  legitimate  legislation, 
but  an  arbitrary  mandate,  unrecognized  by 
the  law.  .  .  .  The  state,  it  is  to  be  pre- 
sumed, has  no  favors  to  bestow  and  designs 
to  inflict  no  arbitrary  deprivation  of  rights. 
Special  privil^es  are  always  obnoxious,  and 
discriminations  against  persons  or  classes 
are  still  more  so,  and,  as  a  rule  of  construc- 
tion, are  always  to  be  leaned  against,  as 
probably  not  contemplated  or  designed." 
Cooley,  Const.  Lim.  393,  395.  See  also 
Bank  of  the  State  v.  Cooper,  2  Yerg.  599,  24 
Am.  Dec.  517 ;  Officer  v.  Young,  5  Yerg.  320, 
26  Am.  Dec.  268;  Oriffm  v.  Cunningham,  20 
Gratt.  31;  Arnold  v.  Kelley,  5  W.  Va.  446; 
Lewis  V.  Webb,  3  Me.  326;  State  v.  Ellet, 
47  Ohio  St.  90,  21  Am.  St.  Rep.  772,  and 
notes,  23  N.  E.  931;  State  v.  Hinman,  66  N. 
H.  103,  23  Am.  St.  Rep.  22,  and  notes,  18 
Ati.  194;  State  ex  rel,  McCue  v.  Sheriff  of 
Ramsey  County,  48  Minn.  236,  51  N.  W. 
112;  Hogg  v.  Mackay,  23  Or.  339,  19  L.  R. 
A.  77,  31  Pac.  779;  State  v.  Qardner,  58 
Ohio  St.  599,  41  L.  R.  A.  689,  51  N.  E.  136; 
Washington  University  v.  Rouse,  8  Wall. 
444,  19  L.  ed.  500.  The  partial  legislation 
of  the  act  of  March  4,  1899,  is  not  sanc- 
tioned by  anything  said  by  this  court  in 
fi<yrer  ▼.  Sheridan^  137  Ind.  28,  23  L.  R.  A. 
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278,  36  N.  E.  365.  The  statute  which  was 
held  constitutional  in  that  cade  permitted 
every  debtor  in  the  state  to  deduct  the 
amount  of  his  debts  from  the  sum  of  his 
credits,  the  excess  of  the  latter  only  being 
subject  to  assessment  and  taxation.  What- 
ever nuty  be  said  of  that  statute  in  other 
respects,  the  classification  of  the  persons 
who  might  avail  themselves  of  it  was  gen- 
eral, and  in  striking  contrast  with  that  of 
the  act  before  us. 

6.  The  privilege  of  the  deductions  author- 
ized by  the  act  of  March  4,  1899,  is  confined 
to  a  particular  class  of  debtors,  and  does 
not^  up<Mi  the  same  terms,  equally  belong  to 
all  the  citizens  of  the  state.  The  privilege 
granted  is  that  of  a  special  mode  ot  assess- 
ment, which  admits  of  a  reduction  of  the 
valuation  of  real  estate  for  the  purposes  of 
taxation.  The  terms  upon  which  this  privi- 
lege may  be  claimed  are  such  that  only  a 
very  limited  class  of  debtors  comes  within 
them.  The  great  body  of  the  citizens  of  the 
state  are  by  those  terms  excluded  from  the 
benefit  of  the  privilege  secured  to  the  few. 
Ail  who  are  not  indebted  at  all,  and  who 
own  land,  must  be  assessed  upon  the  full 
valuation  of  that  land.  All  landowners 
who  are  indebted,  but  whose  debts  are  not 
secured  by  mortgage  on  their  lands,  are  ex- 
cluded. All  who  are  indebted,  and  whose 
lands  are  encumbered  by  liens,  other  than 
mortgage  liens,  are  shut  out.  All  citizens 
who  own  no  real  estate,  but  who  hold  mort- 
gaged goods  and  chattels,  are  deniea  the 
privilege.  The  law  which  grants  the  privi- 
lege to  the  few  denies  it  to  all  others  as  cer- 
tainly as  if  it  declared  in  so  many  words 
that  they  should  not  enjoy  it.  And  just  in 
proportion  as  the  terms  on  which  such  priv- 
ileges are  granted  are  made  special  and  in- 
dividual, the  number  of  citizens  who  come 
within  them  is  reduced.  The  vice  of  this 
statute,  as  has  been  pointed  out  elsewhere 
in  this  opinion,  is  in  the  classification.  It 
attempts  to  create  a  class  within  a  class. 
The  terms  upon  which  the  privilege  is 
granted  are  too  narrow.  It  is  not  sufficient 
that  any  citizen  of  the  state  may  possibly 
at  some  time  fall  within  the  description  of 
the  favored  class.  If  this  were  so,  classifi- 
cations might  be  made  which  would  not  in- 
clude a  score  of  citizens  in  the  state. 

4.  The  practical  effect  of  the  act  is  to  ex- 
empt from  taxation  property  not  used  for 
municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  and  for 
this  reason  it  confiicts  with  S  1>  &rt*  10,  of 
the  Constitution,  and  is  void.  The  constitu- 
tional rule  requires  that  all  property,  real 
and  personal,  shall  be  valued  for  taxation, 
except  such  only  for  the  purposes  above 
named  as  may  be  especially  exempted  by 
law.    It  seems  dear  that,  if  $700  may  be 
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deducted  from  the  assessed  valuation  of 
each  lot  or -tract  of  land  in  the  state  which 
is  encumbered  by  mortgage,  that  proportion 
of  the  value  of  each  lot  or  tract  is  exempted 
from  its  due  share  of  the  common  burden. 
Galling  it  a  "deduction"  does  not  make  it 
any  the  less  an  exemption:  If  two  lots  are 
valued  at  $1,400  each,  one  being  encumbered 
with  a  mortgage  for  $700,  and  the  other  not, 
and  the  owner  of  the  first  is  required  to 
pay  taxes  on  a  valuation  of  $700  only,  and 
the  owner  of  the  second  on  $1,400,  then  the 
first  lot,  by  reason  of  the  encumbrance,  is 
exempted  from  taxation  to  the  extent  of 
$700.  Call  it  what  you  may,  the  owner  of 
the  first  lot  enjoys  an  immunity  which  is 
denied  to  his  less  fortunate  neighbors.  He 
is  exempted  from  a  burden  to  which  all 
others  are  subject.  "The  Constitution  ab- 
solutely prohibits  the  exemption  of  any 
property,  except  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable 
purposes;  and,  as  no  part  of  plaintiff's 
property  is  included  within  any  of  these, 
enumerated  classes,  any  law  which  attempts 
to  exempt  it  from  taxation  is  void.  And 
'any  law  which  indirectly  produces  such  ex- 
emption must  be  equally  void.  That  can- 
not be  accomplished  indirectly  which  the  or- 
ganic law  declares  shall  not  be  done  direct- 
ly.* Mr.  Justice  Field  in  Huntington  v. 
Worthen,  120  U.  S.  97,  30  L.  ed.  588,  7  Sup. 
Ct.  Rep,  469." 

In  addition  to  all  that  has  been  said,  it 
may  be  added  that  the  act  in  question  equal- 
ly conflicts  with  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  in 
that  it  denies  to  a  large  part  of  the  citizens 
of  this  state  the  protection  it  extends  to  a 
Sf^ected  class. 

It  is  said  in  tlie  brief  of  counsel  for  the 
appellant  that  "the  deductions  on  account 
of  mortgage  inr'.  ^btedne.ss  for  the  year  1900 
aggregated  over  $35,000,000.  The  amount 
claimed  for  the  year  1901  will  approximate 
$40,000,000."  For  every  dollar  of  valuation 
of  real  estate  so  withdrawn  from  assessment 
the  burden  of  taxation  on  what  is  left  is 
increased  by  just  so  much.  Every  reduction 
of  the  aggregate  assessment  requires  a  pro- 
portionate increase  in  the  rate  of  taxation. 
A  law  which  works  such  stupendous  and  dis- 
astrous results  to  the  great  body  of  the  tax- 
payers of  the  state  should  rest  on  solid  and 
substantial  foundations  if  it  is  to  be  sus- 
tained. Believing  as  I  firmly  do  that  the 
act  of  March  4,  1899,  is  vicious  and  inde- 
fensible in  principle,  and  that  its  applica- 
tion is  destructive  of  uniformity  and  equal- 
ity in  taxation,  I  think  that  it  should  be  de- 
clared unconstitutional,  and  that  the  judg- 
ment of  the  Marion  circuit  court  should  be 
attirmed. 
63  L.  R.  A. 


Monkfly  J.,  concurs  in  dissenting  opin- 
ion. 

A  petition  for  rehearing  having  been 
filed,  GlUeti,  J.,  on  May  22,  1902,  handed 
down  the  following  additional  opinion: 

Appellee*8  counsel  have  filed  a  petition 
for  a  rehearing  in  this  cause,  and  we  have 
given  careful  consideration  to  the  views  that 
find  expression  in  their  brief  in  support  of 
such  petiticMi.  After  doing  so,  and  upon  a 
re-examination  of,  and  further  search  for 
authorities,  we  adhere  to  the  conclusion  be- 
fore announced  that  the  law  is  valid.  The 
original  opinion  stated  at  length  the  views 
of  a  majority  of  the  court,  but  the  im- 
portance of  the  case  is  a  sufficient  reason  for 
a  further  opinion.  It  must  not  be  forgot- 
ten that  §  1,  art.  10,  of  the  state  Constitu- 
tion, is  not  the  source  of  the  legislative 
power  of  taxation,  for  that  section  is  only 
a  curb  upon  the  authority  of  the  general  as- 
sembly. Can  it  be  said  that  a  law  that  au- 
thorizes a  deduction  of  mortgage  debts  from 
the  value  of  the  tracts  of  real  estate  to 
which  they  respectively  attach  provides  for 
an  unequal  assessment,  or  that  it  is  a  ref- 
lation tiiat  prevents  a  just  valuation  of  all 
property  not  authorized  to  be  exempted  by 
the  Constitution?  It  is  true  that  the  gen- 
eral assembly  has  not  power  to  fix  a  valua- 
tion upon  real  estate,  but  this  act  is  based 
upon  a  recognition  of  the  fact  that  we  have 
already  shown  upon  the  authorities,  both 
Federal  and  state,  that  he  who  makes  a 
mortgage  upon  his  real  estate  does  an  act 
that  amounts  to  a  conditional  alienation  of 
his  title,  and  it  is,  of  course,  unquestion- 
able that  he  thereby  parts  with  a  substan- 
tial part  of  his  land  value.  Counsel  for 
appellee  may  assert  that  a  mortgage  is  a 
mere  lien,  and  for  most  purposes  we  so 
recognize  it;  but  if  it  be  the  law — ^and  it 
does  not  admit  of  question  that  it  is — ^that 
the  mortgage  will  be  treated  as  a  convey- 
ance of  title  whenever  necessary  to  protect 
the  rights  of  the  parties,  the  question  arises 
whether  the  general  assembly  cannot  seize 
upon  this  fact  to  avoid  double  taxation.  As 
pointed  out  in  our  former  opinion,  the  Su- 
preme Court  of  the  United  States  has  de- 
clared that  a  mortgage  may  be  treated  as 
a  conveyance  of  the  land  pro  tanto,  so  that, 
with  statutory  authority,  a  nonresident 
mortgagee  may  be  compelled  to  pay  a  rata- 
ble part  of  the  assessment  upon  the  land  at 
the  situs  thereof.  If  it  be  asked.  How  do 
we  justify  the  omission  to  place  lands  en- 
cumbered by  vendors'  liens,  mechanics'  liens, 
or  judgment  liens  upon  the  same  footing  as 
lands  subject  to  mortgage,  we  answer  that 
such  former  demands  are  mere  liens,  while 
in  the  case  of  a  mortgage  the  mortgagor 
has  by  deedj  in  no  insubstantial  sense,  part- 
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ed  with  a  part  of  his  interest  in  the  land. 
Is  this  not  reason  enough  to  justify  the  gen- 
eral assembly  in  recognizing  this  as  ground 
for  distinction,  when  to  do  so  would  be,  in 
its  judgment,  to  accomplish  justice?  This 
courts  in  the  Florer  Case,  137  Ind.  28,  23  L. 
R.  A.  278,  36  N.  £.  365,  held  that  debts 
eonld  be  deducted  from  credits,  because  the 
constitutional  mandates  as  to  equality  in 
the  assessment  and  as  to  a  just  valuation 
of  all  property  not  authorized  to  be  ex- 
empted by  the  Constitution  had  no  refer- 
ence to  mere  fictitious  values ;  and  this  case 
stands  upon  the  same  general  footing,  but 
it  finds  stronger  support  in  reason,  in  that 
there  is  a  separation  of  values  by  defeasible 
deed.  Within  a  year  after  the  talking  effect 
of  the  present  state  Constitution  the  gen- 
eral assembly  passed  an  act  concerning 
taxation,  which  contained,  in  S  23  thereof, 
the  following  words:  "Provided,  that  each 
taxpayer  may  and  is  hereby  authorized  to 
deduct  the  amount  of  his  indebtedness  out 
of  his  solvent  claims."  Acts  Sp.  Sess.  1852, 
pp.  44,  50.  The  force  of  a  construction  of 
the  Constitution  by  a  session  of  the  gen- 
eral assembly  that  had  in  its  personnel  a 
considerable  number  of  the  members  of  the 
constitutional  convention  is  forcibly  point- 
ed out  in  Indianapolis  v.  Navin,  151  Ind. 
139,  41  L.  R.  A.  337,  47  N.  E.  526,  51  N. 
E.  80.  The  validity  of  such  enactments  as 
the  one  last  mentioned  has  been  a  number 
of  times  assuvicd  by  this  court  before  the 
decision  in  the  Floret'  Case,  Matter  v.  Camp- 
ML  71  Ind.  512;  Wasson  v.  First  Vfat. 
Bank,  107  Ind.  206,  8  N.  E.  97 ;  Indianapolis 
V.  Yajen,  111  Ind.  240,  12  N.  E.  311;  Moore 
V.  Hewitt,  147  Ind.  464,  46  N.  E.  905.  In 
the  Florer  Case  the  question  was  directly 
in  judgment,  and  we  must  overrule  that  de- 
cision if  we  depart  from  our  previous  rul- 
ing in  this  case  that  the  taxation  law  of 
1899  is  valid. 

We  will  now  call  attention  to  a  few  au- 
thorities on  the  subject  of  mortgage  deduc- 
tions not  cited  in  our  previous  opinion. 
The  legislature  of  Oregon  passbd  a  law 
which  provided  for  a  taxation  of  reat-estate 
mortgages  at  the  situs  of  the  land,  and  au- 
thorized the  deduction  of  the  amount  of 
such  mortgages  from  the  tracts  of  real  es- 
tate to  which  they  respectively  attached. 
The  Constitution  of  Oregon  upon  the  sub- 
ject of  taxation  is  in  every  material  particu- 
lar a  precise  counterpart  of  our  constitu- 
tional provision  on  the  subject,  yet  it  was 
held  in  Crawford  v.  Linn  County,  11  Or. 
482,  5  Pac.  738,  upon  a  full  consideration 
of  the  question,  that  the  statute  was  valid. 
The  statute  referred  to  is  the  same  one  that 
the  Supreme  Court  of  the  United  States,  in 
f^aings  d  Loan  8oo.  v.  Multnomah  Coun- 
ty, 169  U.  S.  421,  42  L.  ed.  803,  18  Sup.  Ct. 
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Rep.  392,  held  did  not  deny  the  equal  pro- 
tection of  the  laws.  The  case  of  State, 
Vanatta,  Prosecutor,  v.  Runyon,  41  N.  J. 
L.  98,  is  to  a  considerable  extent  in  point. 
In  the  year  1876  the  legislature  of  New 
Jersey  enacted  a  statute  that  provided  that 
mortgages  upon  real  estate  should  not  be 
taxed  unless  the  mortgagor  made  a  claim 
for  a  deduction  on  such  account.  In  that 
event,  even  if  the  claim  was  allowed  by 
the  assessor,  the  mortgage  was  taxed  at 
the  situs  of  the  land.  In  passing  upon  the 
validity  of  that  law,  the  court,  in  the  case 
cited,  speaking  by  Bepue,  J.,  said:  "In- 
dependent of  constituional  restrictions  and 
prohibitions,  the  legislature  is  the  sole  judge 
of  the  propriety  of  taxation.  It  may  select 
and  define  the  sources  from  which  the  public 
revenue  shall  be  derived,  and  prescribe  the 
means  by  which  taxes  shall  be  laid,  levied, 
and  collected.  Perfect  equality  in  taxation 
is  a  good  that  is  unattainable,  and  will  be 
so  long  as  the  instruments  of  government 
are  imperfect.  The  framers  of  the  con- 
stitutional amendments  did  not  aim  at  the 
impossible.  They  content^  themselves 
with  the  accomplishment  of  so  much  of 
good  as  was  attainable  under  the  single  re- 
quirement that  'property  shall  be  assessed 
for  taxes  under  general  laws  and  by  uni- 
form rules,  according  to  its  true  value.' 
In  other  respects  the  legislative  power  over 
taxation  was  left  unimpaired.  If  property 
be  such  in  its  nature  as,  upon  ordinary  prin- 
ciples of  taxation,  to  be  capable  of  having 
a  twofold  situs  for  taxation,  the  legislature 
may  select  either  as  the  place  where  the  tax 
should  be  laid.  Chattels  considered  under 
the  legal  classification  of  personalty  follow 
the  person  of  the  owner,  and  yet  chattels 
may  be  so  localized  in  use  as  to  be  taxable 
at  the  place  where  they  are  situate,  as 
against  the  owner  who  resides  elsewhere 
within  the  state.  State  v.  Falkinburgc,  15 
N.  J.  L.  320.  A  mortgage  possesses  the 
same  dual  characteristics.  The  debt  of 
which  the  bona  is  the  representative  is  a 
chose  in  action  which  has  no  locality,  and 
will  follow  the  residence  of  the  owner.  The 
mortgage,  as  security  for  the  debt,  is  a 
conveyance  of  a  qualified  interest  in  the 
mortgaged  premises,  and  creates  an  estate 
in  lands.  .  .  .  The  legislature  may,  I 
think,  select,  as  the  situs  of  taxation  of 
mortgages,  either  the  political  division 
where  the  owner  resides  or  thai  in  which 
the  mortgaged  premises  are  situate."  It 
must  be  admitted,  of  course,  that  the  Con- 
stitution of  New  Jersey  does  not  require  all 
property  to  be  taxed,  but  the  point  in  the 
case  lies  in  the  fact  that  it  recognizes  the 
right  of  the  legislature,  when  it  determines 
to  tax  lands,  to  permit  mortgage  values  to 
be  deducted  therefrom,  notwithstanding  the 


^83 


Indiana  Supbeice  Coubt. 


FXB., 


requireitient  that  property  is  to  be  assessed 
at  its  "true  value." 

We  are  not  led  to  doubt  whether  the  con- 
clusion we  have  reached  is  right  because  of 
the  contention  under  former  legislation 
taxes  have  not  been  treated  as  debts  which 
the  owner  was  bound  to  pay.  As  before 
shown,  they  may  be  so  treated,  and  we  must 
regard  the  statute  as  a  legislative  recogni- 
tion of  the  fact  that,  substantially  speak- 
ing, the  burden  is  upon  the  owner.  Nor 
can  we  accept  the  view  that  the  enactment 
in  question  is  sporadic,  and  therefore  to  be 
treated  as  a  legislative  misfit  in  our  sys- 
tem of  taxation.  In  Lutz  v.  Crawfordsville, 
109  Ind.  466,  468,  10  N.  £.  411,  412,  the 
court  said  of  the  construction  of  statutes 
enacted  at  different  times,  but  upon  the 
same  subject-matter:  "If  the  legislature 
manifests  an  intention  to  create  a  system 
for  the  government  of  any  subject,  it  is  the 
duty  of  the  court  to  effectuate  that  inten- 
tion by  such  a  construction  as  will  make 
the  system  consistent  in  all  its  parte  and 
uniform  in  its  operation.  It  would  violate 
all  rules  of  logic,  as  well  as  settled  principles 
of  law,  to  dissect  the  system  into  parts,  and 
assign  effect  to  each  part,  irrespective  of  its 
effect  upon  the  uniformity  and  consistency 
of  the  entire  system.  Statutes  are  to  be 
construed  as  a  part  of  a  imiform  system, 
and  such  a  scheme  adopted  as  will  give  each 
part  its  appropriate  place,  and  not  destroy 
uniformity  and  harmony  by  cutting  the  sys- 
tem into  disjointed  and  incongruous  pa^ts." 
The  authorities  are  against  appellee  on  the 
subject  of  classification.  In  addition  to  the 
authorities  cited  in  the  principal  opinion, 
we  cite  Edwards  v.  People^  88  111.  340,  347, 
and  People  ew  rel,  Bijw  v.  Baker,  155  N.  Y. 
330,  332,  49  >i.  £.  940,  941.  In  the  former 
case  the  supreme  court  of  Illinois  said: 
"It  is  also  objected  that  the  revenue  law  is 
unconstitutional,  because  the  method  of  as- 
sessing is  nob  uniform.  The  fact  that  cer- 
tain credits  and  deductions  may  be  allowed 
in  the  assessment  of  personal  property  does 
not  establish  a  want  of  uniformity.  Where 
a  law  operates  alike  upon  all  persons  and 
property  like  situated,  it  may  be  regarded 
as  uniform.  This,  as  we  understand  our 
revenue  law,  is  its  practical  operation.  Per- 
fect equality  of  taxation  is  a  problem  of 
diflScult  solution."  In  the  Wew  York  case 
the  court  of  appeals  reached  the  same  con- 
clusion, but  upon  a  somewhat  different 
course  of  reasoning.  The  court  said:  "The 
right  to  have  debts  deducted  from  the  value 
of  taxable  property  is  not  an  absolute  one, 
but  in  the  nature  of  a  favor.  The  state 
may  grant  or  withhold  it  at  pleasure.  It 
was  in  the  power  of  the  state  to  tax  all  the 
property  the  relator  had  without  providing 
for  any  deduction  on  account  of  debts.  It 
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cannot,  therefore;,  be  said  that  a  law  which 
permits  the  deductions  as  to  certain  debts 
and  forbids  it  as  to  certain  other  debts  vio- 
lates any  constitutional  provision."  On  the 
subject  of  classification  it  is  not  difficult 
to  accumulate  extreme  statements  made  by 
courts  in  the  condemnation  of  statutes  that 
so  offend,  but  it  materially  conduces  to  a 
more  intelligent  understanding  of  the  effect 
of  such  decisions  if  such  statements  are 
read  in  connection  with  the  enactments  they 
condemn.  But  if  we  may  venture  to  at- 
tempt to  extract  the  cardinal  principle  from 
the  many  discordant  opinions  upon  the  sub- 
ject of  classification,  we  may  say  that  it 
will  be  found  that  what  they  condemn  is  a 
classification  that  is  arbitrary,  because  it 
is  not  founded  on  differences  recognized  by 
the  Constitution,  or  naturally  inhering  in 
the  subject-matter  of  the  legislation  to  an 
extent  that  would  at  least  suggest  some  rea- 
son why  the  lawmaking  power,  acting  in 
a  presumed  spirit  of  fairness,  should  have 
made  the  distinction.  As  stated  before,  we 
perceive  in  the  statute  under  consideration 
a  substantial  reason  for  distinguishing  be- 
tween mortgages  or  defeasible  sales  and 
mere  liens.  And  there  is  also  a  substantial 
reason  for  not  permitting  such  deductions 
from  personal  property  generally,  since  it 
is  a  fact,  so  well  known  as  to  be  judicially 
recognized,  that  real  estate  bears  more 
than  its  proportion  of  the  burdens  imposed 
by  the  state  government. 

The  provision  that  not  more  than  one 
half  of  the  assessed  value  of  the  property 
shall  be  allowed  as  a  deduction  is  not  ar- 
bitrary, although  some  mortgagors  may 
gain  a  greater  benefit  from  the  law  than 
others.  There  is  a  basis  in  reason  for  such 
requirement,  in  that  a  wise  public  policy  is 
conserved  by  an  enactment  that,  even  if  it 
releases  a  property  owner  from  a  part  of 
the  burden  of  taxation,  still  leaves  him 
some  portion  of  such  burden,  because  his 
vote  or  influence  is  by  that  consideration 
likely  to  be  cast  on  the  side  of  holding  pub- 
lic officers  to  due  economy  in  the  adminis- 
tration of  public  affairs.  In  Cooley,  Taxn. 
p.  170,  it  is  said:  ^'Even  within  the  class 
taxed,  however,  there  may  be  rules  of  dis- 
tinction; and  these  are  perfectly  admissible, 
provided  they  are  general  rules,  and  are 
observed." 

While  the  fact  that  the  result  of  the  up- 
holding of  this  law  may  be  to  take  millions 
of  dollars  worth  of  property  from  the 
state's  assessment  sheet  has  caused  us  to 
consider  this  case  with  great  care,  yet  we 
cannot  strike  down  the  law  for  that  reason. 
The  question  is  political  in  its  character, 
and,  if  the  act  is  inimical  to  the  interests 
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of  the  state,  the  aigament  mentioned  shoold 
be  addreeaed  to  the  general  assembly. 
The  petition  for  a  reheoring  ie  overruled. 

All     concur,     except      Dowlias      and 
Mimks,  J J.y  who  dissent. 

Writ    of    error    dismissed    hj    Snpreme 
Court  of  United  States  November  16,  1903. 


Adolph  ZUELLT  ei  al.,  Appie., 

liartin  F.  GASPER  et  dL 

(leo  Ind.  455.) 

A  tazp«jrer  of  m  eovnty  may  brlnsr  a 
•ait  in  his  ofm  nav&e  on  behalf  of  the 
pablle  to  compel  restoration  to  the  treasury 
of  money  Illegally  appropriated  as  fees  by  a 
coonty  officer  with  the  consent  of  the  board 
of  commissioners,  where  the  board  refuses  to 
bring  it ;  the  board  being  Joined  as  defendant 
In  the  action. 

(AprU  24,  1008.) 

APPEALS  by  plaintiffs  from  a  Jud^fment 
of  the  Circuit  Ck>urt  for  Perry  County 
in  favor  of  defendants  in  an  action  brought 
to  compel  the  refunding  of  certain  moneys 
which  had  been  allowed  to  be  taken  by  the 
county  auditor  as  fees.    Reversed, 

The  facts  axe  stated  in  the  opinion. 

Mr.  80L  H.  Esarey,  for  appellants: 

Courts  of  equity  will  interfere  and  re- 
strain wrongful  appropriations  of  public 
money  at  the  suit  of  a  taxpayer. 

Crampton  v.  Zabriskie,  101  U.  S.  601,  25 
L.  ed.  1070;  Chapfnan  v.  Douglas  County , 
107  U.  8.  348,  27  L.  ed.  878,  2  Sup.  a.  Rep. 
fi2;  MeCord  v.  PUce,  121  III.  288,  12  N.  E. 
259;  Lafayette  v.  Ooa,  5  Ind.  38;  Oliver  v. 
Keightley,  24  Ind.  614;  Harney  v.  Indian- 
apolis, O.  d  D.  R.  Co.  32  Ind.  245;  English 
V.  Smooh,  84  Ind.  116,  7  Am.  Rep.  216; 
Noble  V.  Vincen^nes,  42  Ind.  125;  Olay  Coun- 
ty T.  Markle,  46  Ind.  96;  Warren  County 
Agri.  Joint  Stock  Co.  v.  Barr,  55  Ind.  30; 
Madison  v.  Smith,  83  Ind.  502;  Sackett  v. 
New  All)any,  88  Ind.  473,  45  Am.  Rep.  467; 
Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  Bishop  v.  Moorman,  98  Ind.  1, 
49  Am.  Rep.  731 ;  Middleton  v.  Oreeson,  106 
Ind.  18,  6  N.  B.  765;  Strieh  v.  Cox,  111  Ind. 


NOTB. — ^As  to  right  of  single  taxpayer  or  prl- 
fste  citizen  to  bring  action  on  behalf  of  public 
or  others  similarly  situated,  see  also,  in  this 
■erles,  Bossell  v.  Tate^  7  U  R.  A.  180 ;  Mauldln 
T.  Qreenviile,  8  L.  B.  A.  291 ;  State  es  rel.  Lamb 
T.  Cunningham,  17  L.  R.  A.  145 ;  Altgelt  y.  San 
Aatonio,  18  L.  B.  A.  888 ;  Adams  y.  Brenan,  42 
L.  B,  A.  718 ;  Com.  use  of  Wiggins  y.  Scott,  55 
L.  B.  A.  597 ;  and  Sugar  v.  Monroe^  59  L.  B.  A. 
T28. 
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299,  12  N.  E.  481;  Denny  T.  Denny,  113 
Ind.  22,  14  N.  E.  593;  Ripley  County  ▼.' 
Hill,  115  Ind.  316,  16  N.  £.  156;  Quill  v. 
Indianapolis,  124  Ind.  292,  7  L.  R.  A.  681, 
23  N.  E.  788;  Winamao  v.  Huddleston, 
132  Ind.  217,  81  N.  E.  661 ;  Henry  County 
V.  GiUies,  138  Ind.  667,  88  K.  E.  40;  Aleoh 
ander  v.  Johnson,  144  Ind.  82,  41  N.  E.  811; 
Deweese  v.  Button,  144  Ind.  114,  43  N.  K 
13;  Huntington  County  v.  Heaston,  144  Ind. 
588,  41  K.  E.  467,  43  N.  E.  651;  Laporte  v. 
GameweU  Fire  Alarm  Teleg.  Co.  146  Ind. 
466,  36  L.  R.  A.  686,  45  N.  E.  688;  Russell 
V.  Tate,  52  Ark.  541,  7  L.  R.  A.  180,  18 
8.  W.  180,  Dill.  Mun.  Corp.  4th  ed.  9§  914 
et  seq,;  10  Am.  &  Eng.  Eno.  Law,  pp.  960  et 
seq. 

There  is  no  agency  to  do  that  which,  to 
the  knowledge  of  all  parties,  the  agent  has 
no  authority  to  do. 

Huntington  County  v.  Heaston^  144  Ind. 
683,  41  N.  E.  467,  48  N.  E.  651. 

The  grant  of  a  power  to  sue  and  be  sued, 
granted  to  a  private  corporation  does  not 
exclude  a  suit  by  the  individual  stockholder 
absolutely. 

2  Pom.  Eq.  Jur.  S  1095;  Tippecanoe  Coun- 
ty ▼.  Lafayette,  M.  d  B.  R.  Co.  50  Ind.  85; 
Carter  ▼.  Ford  Plate  Glass  Co.  85  Ind.  180; 
Wayne  Pike  Co.  v.  Hammons,  129  Ind.  368, 
27  N.  E.  487;  Higgins  v.  Lansingh,  154  111. 
301,  40  N.  E.  362;  Atv)ool  v.  Merry loeaiher, 
L.  R.  5  Eq.  464,  note;  Mason  v.  Harris,  L. 
R.  11  Ch.  Div.  97;  Young  v.  Drake,  8  Hun, 
61;  Heath  v.  Erie  R.  Co.  8  Blatchf.  347; 
^ed.  Cas.  No.  6,306 ;  Baldwin  v.  Canfleld,  26 
Minn.  43,  1  N.  W.  261;  Taylor  v.  Holmes, 
127  U.  S.  489,  32  L.  ed.  179,  8  Sup.  Ct.  Rep. 
1192;  Porter  v.  Sahin,  149  U.  S.  473,  37 
L.  ed.  816,  13  Sup.  Ct.  Rep.  1008;  Hawes 
V.  Oakland,  104  U.  S.  450,  sub  nom. 
Hawes  v.  Contra  Costa  Water  Co.  26  L.  ed. 
827;  Rogers  ▼.  Lafayette  Agri.  Works,  62 
Ind.  296. 

The  money  may  be  collected  by  someone 
from  the  wrongdoer  in  this  case. 

Huntington  County  v.  Heaston,  144  Ind. 
583,  41  N.  E.  467,  43  N.  E.  651. 

The  board  may  collect  it  for  the  benefit 
of  the  public  funds. 

Upon  its  refusal  after  a  written  demand, 
these  plaintiffs  may,  for  themselves  and 
others  similarly  situated,  institute  this  ac- 
tion, making  the  board  a  party  defendant, 
and  ask  the  defendant  Casper  to  restore, 
not  to  them,  but  to  the  public  treasurer, — 
to  the  county, — the  funds  so  wrongfully 
taken. 

Dill.  Mun.  Corp.  4th  ed.  S  016;  State  em 
rel.  CoUcott  v.  King,  154  Ind.  621,  67  N.  E. 
536 ;  Daois  T.  Fogg,  78  Ind.  301 ;  Cone  v. 
Wold,  85  Minn.  802,  88  N.  W.  977;  Shepard 
▼.  EasterUng,  61  Neb.  882,  86  N.  W.  941; 
IfocX;  V.  Bwnta  Rosa,  126  Gal.  830,  68  Pao. 
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.826;  CoWa  Estate,  102  Wis.  1,  78  N.  W. 
402;  Knight  v.  Thompsonville,  74  111.  App. 
550;  Broumfield  v.  Eouser,  30  Or.  634,  49 
Pac.  843;  Quaw  v.  Paff,  98  Wis.  586,  74  N. 
W.  369;  Land,  Log  d  Lumber  Co.  v.  Uc- 
Iniyre,  100  Wis.  245,  75  N.  W.  964. 

Tliat  a  principal  has  authorized  his  agent 
to  collect  funds  due  the  principal  is  no  rea- 
son for  asserting  that  the  principal  may  not 
exercise  that  right  himself. 

State  ex  rel.  Colscott  v.  King,  154  Ind. 
621,  57  N.  E.  635. 

A  priy&te  citizen  may  restrain  the  collec- 
tion of  an  illegal  tax  levied  by  a  city  for 
city  purposes. 

Toledo  W,  d  W,  R.  Co.  v.  Lafayette,  22 
Ind.  262;  South  Bend  v.  University  of 
Notre  Dame  Du  Lac,  69  Ind.  344;  Noble  y. 
Vincennes,  42  Ind.  125;  Sharpless  v.  PhUa- 
delphia,  21  Pa.  148,  59  Am.  Dec.  759;  Balti- 
more V.  Oill,  31  Md.  375;  Merrill  v.  Plain- 
field,  45  N.  H.  126;  Terrett  v.  Sharon,  34 
Conn.  105;  Robc^'tson  v.  Rookford,  21  111. 
461 ;  Putnam  v.  Grand  Rapids,  58  Mich. 
416,  25  N.  W.  330;  Keese  v.  Denver,  10 
Colo.  113,  15  Pac.  825;  Allen  v.  LaFayette, 
89  Ala.  641,  9  L.  R.  A.  497,  8  So.  30;  1 
Pom.  Eq.  Jur.  2d  ed.  5  260. 

A  taxpayer  oT  a  county  may  have  a  coun- 
ty levy  declared  void,  and  may  even  main- 
tain the  suit  for  himself  alone. 

First  Nat.  Bank  v.  Oreger,  157  Ind.  479, 
62  N.  E.  21;  Hobbs  v.  Tipton  County,  103 
Ind.  575,  3  N.  E.  263;  Yocum  v.  First  Nat. 
Dank,  144  Ind.  272,  43  N.  E.  231;  Shepard- 
son  V.  Gillette,  133  Ind.  125,  31  N.  E.  78&; 
1  Pom.  Eq.  Jur.  2d  ed.  §  260. 

Mr.  Philip  Zoeroher  for  appellees. 

Dowllmg,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  Adolph  Zuelly,  Henry  H. 
Bieleneld,  and  Frederick  B.  Wichser,  de- 
scribing themselves  as  residents  and  tax- 
payers of  the  county  of  Perry,  in  the  state 
of  Indiana,  brought  this  suit  against  the 
appellee  Casper  and  the  board  of  commis- 
sioners of  said  county  to  recover,  for  the 
use  of  the  county,  some  $3,985  charged  to 
have  been  wrongfully  allowed  by  the  said 
board,  and  unlawfully  paid  to  the  appellee 
Casper,  who  was  the  auditor  of  said  coun- 
ty, in  excess  of  the  salary,  fees,  and  com- 
pensation to  which  he  was  entitled  under 
the  statute.  The  rulings  of  the  court  sus- 
taining demurrers  to  the  complaint  for  the 
insufficiency  of  the  facts  stated,  for  want 
of  capacity  of  the  plaintiffs  to  sue,  and  for 
a  defect  of  parties  plaintiff,  are  the  errors 
assigned. 

The  allegations  of  the  capacity  in  which 
the  plaintiffs  sue,  and  their  interest  in  the 
•lubject-matter  of  the  action,  are  followed  by 
the  averments  that  Casper  was  elected  aAi- 
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ditor  of  Perry  coun^  at  the  general  elec- 
tion held  in  November,  1890,  and  that  he 
duly  qualified  and  entered  upon  and  dis- 
charged the  duties  of  the  office  for  the  term 
of  four  years  from  and  after  December  1, 
1890;  that  at  the  general  election  held  in 
November,  1894,  he  was  reelected  to  said 
office  for  the  term  of  four  years  from  De- 
cember 1,  1894,  and  that  he  was  duly  quali- 
fied and  entered  upon  and  discharged  the 
duties  of  said  office  for  said  term;  that 
during  each  of  said  terms  the  said  Casper 
received  the  full  amoimt  of  the  fees  and 
salaries  allowed  him  by  law  as  such  au- 
ditor; that,  under  color  of  his  said  office  of 
auditor,  the  appellee  Casper,  in  addition  t4 
his  lawful  fees  and  salary,  taxed  and 
charged  against  said  county  divers  illegal 
fees  and  claims,  which  are  itemized  and  par- 
ticularly set  out,  amounting  in  the  aggre- 
gate to  $3,985;  that  the  said  fees  and 
claims  were  allowed  by  said  board  of  com- 
missioners, and  that  said  Casper,  as  such 
auditor,  was  by  said  board  authorized  to 
draw  his  warrants  upon  the  county  treas- 
urer for  the  sum  so  allowed;  that  said  sums 
were  drawn  by  and  paid  to  said  Casper, 
who  still  retains  the  same  although  said 
moneys  were  demanded  from  him  by  the 
said  board;  that  more  than  thirty  days  be- 
fore the  commencement  of  this  suit  the  ap- 
pellants requested  said  board  of  commis- 
sioners to  bring  an  action  against  the  said 
Casper  for  the  recovery  of  the  moneys  so 
received  by  him,  but  that  said  board  re- 
fused, and  still  refuses,  to  do  so.  The  com- 
plaint further  avers  that  the  suit  is  brought 
for  the  benefit  of  the  county  of  Perry,  and 
that  the  board  of  commissioners  of  said 
county  is  made  a  defendant  to  answer  as 
to  its  interests  in  said  cause. 

The  objection  to  the  complaint  is  thus 
stated  in  the  brief  of  counsel  for  appellees: 
"The  appellees  insist  that  under  the  law  of 
the  state  of  Indiana,  and  under  the  facts  as 
disclosed  by  the  pleadings  in  this  case,  the 
board  of  conrnnissioners  of  Perry  county,  In- 
diana, alone,  could  bring  this  action  against 
Martin  F.  Casper  as  auditor  of  said  county, 
and  that  the  appellants  have  no  legal  right 
to  bring  the  suit  as  it  was  brought  in  this 
case."  It  is  further  contended  in  argument 
tnat  the  appellants  cannot  maintain  the 
suit  because  it  docs  not  appear  that  they 
have  suffered  a  special  injury,  different 
from  that  sustained  by  the  general  public, 
in  the  violation  of  a  duty  owing  to  them  as 
individuals. 

The  complaint  charges  and  the  demurrer 
admits  that  the  appellee  Casper,  as  auditor, 
wrongfully  received  a  very  large  amount  of 
the  public  revenues  of  the  county,  and  that 
he  refused  to  repay  this  money  to  the  coun- 
ty,  to   which   it    rightfully    belonged.     It 
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also  appears,  and  is  admitted  by  the  de- 
morrery  that  the  board  of  commissioners  of 
the  county  refuses  to  bring  suit  to  recover 
the  moneys  so  wrongfully  withheld.  If  the 
appellees  are  correct,  the  imfortimate  coun- 
ty, by  reason  of  the  dishonesty  of  its  officers 
is  utterly  helpless,  and  nothing  can  be  done 
by  it  or  by  its  taxpayers  to  redress  the 
wrongs  to  which  for  eight  years  it  was 
systematically  subjected.  If  this  is  the 
law,  the  situation  is  certainly  one  to  be  de- 
plored. 

Each  of  the  counties  of  this  state  is  an 
involuntary  subdivision  of  the  state,  and  a 
corporation  for  governmental  purposes.  Its 
corporate  name  is  "The  Board  of  Commis- 
sioners of  the  County  of  **    and    such 

board  is  the  legal  representative  of  the 
county;  having  the  general  management 
and  control  of  its  property  and  affairs.  In 
most  cases,  where  money  is  due  or  owing  to 
the  county,  it  is  the  duty  of  the  board  of 
commissioners  to  compel  its  payment  by 
suit,  if  necessary,  and  to  take  all  proper 
steps  to  protect  the  rights  and  interests  of 
the  county.  But  the  inhabitants,  not  the 
board,  constitute  the  county;  and,  if  their 
interests  are  neglected  or  betrayed  by  the  of- 
ficers charged  with  the  duty  of  protecting 
them,  all  or  any  of  the  inhabitants  and  tax- 
payers who  are  injuriously  affected  by  the 
malfeasance  or  nonfeasance  of  the  board 
may  In  many  cases  bring  an  action  to  pre- 
vent a  threatened  wrong,  or  to  obtain  re- 
dress for  an  injury  already  inflicted  upon 
the  county.  Nothing  is  more  certain  than 
that  the  board  of  commissioners  can  make 
no  disposition  of  the  public  funds  except 
such  as  is  expressly  authorized  by  law.  It 
is  equally  true  that  a  public  officer  can  re- 
ceive only  such  fees,  salary,  or  compensa- 
tion as  is  expressly  given  him  by  statute. 
The  board  can  no  more  make  donations  of 
the  public  revenues  to  a  county  officer  than 
it  can  bestow  such  favors  on  private  indi- 
viduals. Taxation  is  the  source  of  revenue 
and  the  moneys  collected  by  that  means  can- 
not be  applied  to  any  purpose  not  author- 
ized by  law. 

The  objection  iirged  against  the  right  of 
a  taxpayer  to  maintain  a  suit  on  behalf  of 
the  public  has  been  presented  in  many  cases 
in  this  court  in  which  the  relief  sought  was 
an  injunction  against  the  unauthorized  ap- 
plication of  the  revenues  of  the  county.  Such 
right  has  uniformly  been  upheld.  In  Har- 
ney V.  Indianapolis,  0.  d  D.  B.  Co,  32  Ind. 
244,  247,  the  court  said,  by  Frazer,  Ch.  J. : 
''But  it  is  contended  that  a  taxpayer  has 
no  such  interest  in  the  funds  belonging  to 
the  county  treasury  as  will  enable  him  to 
maintain  a  suit  to  prevent  unlawful  appro- 
priations thereof.  We  cannot  regard  this 
^estion  as  open  to  further  discussion  in 
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this  court.  It  has  been  a  common  remedy  in 
this  state,  and  has  been  sanctioned  by  re- 
peated judgments  here.  Lafayette  v.  Cox, 
5  Ind.  38;  Oliver  v.  Keightley,  24  Ind.  514. 
It  has  been  sanctioned  elsewhere.  New  Lon- 
don v.  Brainard,  22  Conn.  552.  It  is  sanc- 
tioned by  established  principles  acted  upon 
and  recognized  everywhere.  The  citizen 
may  not  be  able  to  protect  himself  in  any 
other  way.  If  this  is  not  his  remedy,  he 
has  none.  The  money  drawn  from  him  by 
taxation  may  be  squandered  by  unlawful 
donations  to  forward  all  manner  of  vision- 
ary schemes;  other  contributions  may  be 
wrung  from  him  from  year  to  year,  and 
wasted  in  the  same  way,  in  defiance  of  laws 
carefully  framed  for  his  protection;  and  he 
would  nevertheless  be  helpless.  A  more 
proper  case  for  injunction  cannot  be  well 
conceived  than  that  in  which  a  taxpayer 
seeks  to  protect  from  lawless  waste  a  public 
fund,  which,  when  dissipated  thus,  the  law 
will,  with  strong  hand,  compel  him  to  re- 
plenish. See  Oifford  v.  "New  Jersey  B.  d 
Transp.  Co.  10  N.  J.  Eq.  171."  The  fol- 
lowing authorities  are  to  the  same  effect: 
Clay  County  y.  Markle,  46  Ind.  96 ;  Deweese 
V.  Hntton,  l^  Ind.  114,  43  N.  £.  13;  Wmo- 
mao  V.  Huddleston,  132  Ind.  217,  31  N.  £. 
561;  Aleofo/nder  y.  Johnson,  144  Ind.  82,  41 
K.  E.  811;  mil  T.  Jenkinson,  15  Ind.  425; 
Dill.  Mun.  Corp.  1st  ed.  §§  732,  736.  So, 
too,  it  has  been  held  by  this  court  that  a 
citizen  and  taxpayer  has  such  an  interest 
in  the  subject  as  entitles  him  to  examine 
the  records  and  files  of  the  county  auditor's 
office,  under  reasonable  regulations,  and 
that  such  right  may  be  enforced  by  man- 
damus. State  ex  rel.  Colscott  v.  King,  154 
Ind.  621,  57  N.  E.  535. 

The  reasons  given  by  the  court  in  support 
of  the  right  of  a  taxpayer  to  maintain  an 
action  to  enjoin  an  unlawful  disposition  of 
public  funds  apply  with  equal  force  where 
the  wrong  has  been  accomplished,  the  fund 
dissipated,  and  the  public  officers  whose 
duty  it  is  to  sue  for  and  recover  the  money 
obstinately  or  corruptly  refuse  to  act.  In 
the  case  of  private  corporations,  it  has  often 
been  decided  that  suit  may  be  brought  by  a 
stockholder,  on  behalf  of  the  corporation, 
against  the  directors  and  others,  for  frauds, 
wrongs,  and  breaches  of  trust,  and  for  the 
recovery  from  them  of  money  of  which  the 
corporation  has  been  defrauded;  the  latter 
being  joined  as  a  defendant.  Dodge  v. 
Woolsey,  18  How.  331,  15  U  ed.  401 ;  Daven- 
port V.  Dows,  18  Wall.  626,  21  L.  ed.  938; 
Ha/wes  v.  Oakland,  104  U.  S.  450,  460,  sub 
nam.  Haujes  ▼.  Contra  Costa  Water  Co,  26 
L.  ed.  827,  832;  Porter  v.  Sahin,  149  U.  S. 
473,  37  L.  ed.  815,  13  Sup.  Ct.  Rep.  1008; 
Beach  y.  Cooper,  72  Cal.  99,  13  Pac.  161; 
atreight  ▼.  Jwnk,  8  C.  C.  A.  137.  16  U.  S. 
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App.  608,  69  Fed.  321;  Pom.  £q.  Jur.  1095; 
4  Thomp.  Corp.  9  4479;  Beach,  Priv.  Corp. 
256. 

The  legal  principle  which,  under  special 
circumstances,  and  subject  to  somewhat 
narrow  restrictions,  permits  a  stockholder 
to  sue  for  the  redress  of  wrongs  or  frauds 
upon  the  corporation,  may,  without  vio- 
lence, be  extended  to  the  taxpayers  of  pub- 
lic corporations,  where  the  wrong  is  ap- 
parent, the  equity  clear,  and  the  offioa's 
charged  with  the  duty  of  protecting  the  in- 
terests of  the  taxpayers  refuse  to  act. 

It  is  also  to  be  observed  ijiat  the  statutes 
of  this  state  expressly  recognize  the  right  of 
a  taxpayer  to  interpose  by  appeal  for  the 
purpose  of  defeating  allowances  made  by 
the  board  of  commissioners  without  author- 
ity of  law.  Sections  7S6S,  7859,  Bums's 
Rev.  Stat.  1901  (Rev.  Stat.  1881,  9§  5771, 
5772;  Homer's  Rev.  Stot.  1901,  §§  6771, 
5772) ;  Fordyce  v.  Montgomery  County,  28 
Ind.  454;  State  ew  rel.  Zable  v.  Benson,  70 
Ind.  481 ;  Qemmill  v.  Arthur^  125  Ind.  258, 
25  N.  E.  283;  Myers  v.  Gibson,  147  Ind. 
452,  46  N.  E.  914.  And  it  is  provided  in 
the  Code  of  Civil  Procedure  that,  when  the 
question  is  one  of  a  common  or  general  in- 
terest of  many  persons,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole. 
Bums's  Rev.  Stat.  1901,  §  270  (Rev.  Stai. 
1881,  §  269,  Homer's  Rev.  Stat.  1901,  § 
269)  \Tate  v.  Ohio  d  M,  R.  Co.  10  Ind.  174, 
71  Am.  Dec.  309;  Pom.  Rem.  &  Rem.  Rights, 
2d  ed.  9§  8«'8-390. 

The  precise  question  before  us  has  been 
decided  by  the  supreme  court  of  Wisconsin. 
In  Land,  Log  d  Lumber  Co,  v.  Mclntyre, 
100  Wis.  245,  76  N.  W.  964,  the  action  was 
brought  to  charge  the  defendant,  as  trus- 
tee for  Vilas  county,  for  moneys  claimed  to 
have  been  corruptly  drawn  by  him  from  the 
treasury  of  the  coimty.  The  complainants 
showed  that  they  were  taxpayers  of  the 
county;  that  they  had  applied  to  the  board 
of  supervisors,  and  demanded  that  an  action 
be  brought  oy  the  board  to  recover  the 
moneys  afterwards  sued  for  by  tne  com- 
plainants; that  the  board  refused  to  take 
any  action;  and  that  thereupon  suit  was 
instituted  in  behalf  of  the  complainants  and 
other  taxpayers.  A  demurrer  to  the  com- 
plaint was  overruled,  and  the  defendant  ap- 
pealed. Objection  was  made  in  that  case, 
as  in  the  case  at  bar,  that  the  plaintiffs 
could  not  maintain  the  action,  because  their 
interest  was  indirect,  and  could  be  enforced 
only  in  the  name  of  the  board  of  super- 
visors. In  disposing  of  this  objection,  in 
the  course  of  a  carefully  considered  opin- 
ion, the  court,  by  Marshall,  J.,  said:  "The 
general  rule  is  that  where  a  cause  of  action 
exists  in  favor  of  a  corporation,  and  its  gov- 
erning body  refuses  to  enforce  it|  any  mem- 
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ber  thereof  may  do  so  by  suing  in  equity  in 
behalf  of  himself  and  all  others  similarly 
situated.  Thomp.  Corp.  9  4479;  Doud  v. 
Wisconsin,  P.  ds  8.  R,  Co.  65  Wis.  108,  56 
Am-  Rep.  620,  25  N.  W.  533;  Hine  v.  Van 
Dusen,  95  Wis.  503,  70  N.  W.  657.  That 
applies  to  public  as  well  as  private  corpora- 
tions. WHlard  v.  Comstock,  58  Wis.  565, 
46  Am.  Rep.  657,  17  N.  W.  401;  Frederidc 
V.  Douglas  County,  96  Wis.  411,  71  N.  W. 
798;  Quaw  v.  Paff,  98  Wis.  686,  74  N.  W. 
369;  Dill.  Mun.  Corp.  9  915.  And  by  force 
of  a  statute  of  this  state  a  creditor  of  a  cor- 
poration has  sufficient  interest  therein  to 
entitle  him  to  maintain  the  action.  South 
Bend  Chilled  Plow  Co.  v.  George  0.  Cribb 
Co.  97  Wis.  230,  72  N.  W.  749;  Gores  v. 
Day,  99  Wis.  276,  74  N.  W.  787.  The  pur- 
pose of  the  remedy  in  such  cases  is  not  to 
interfere  with  the  exercise  of  legal  discre- 
tion on  the  part  of  those  charged  with  the 
primary  duty  of  enforcing  corporate  rights, 
but  to  furnish  relief  where  there  is  an  un- 
justifiable neglect  or  refusal  to  exercise 
such  discretion.  Neither  is  the  remedy  con- 
fined to  the  one  which  the  corporation  may 
invoke,  whether  equitable,  or  legal.  The 
remedy  afforded  to  a  member  of  a  corpora- 
tion is  necessarily  in  equity  for  he  has  no 
direct  interest  to  be  protected  by  a  person- 
al action.  He  must  proceed  in  equity,  or 
not  at  all;  joining  the  corporation  as  a 
party  in  the  capacity  of  trustee  for  all  its 
members.  ...  So  the  rule  is  firmly  es- 
tablished that  where  a  cause  of  action  ex- 
ists in  favor  of  a  corporation,  whatever  be 
its  proper  remedy,  if  its  governing  body  re- 
fuses to  proceed,  justice  cannot  thereby  be 
defeated,  for  those  upon  wh<»n  the  injury 
indirectly  falls  may  obtain  redress  in  equi- 
ty. It  certainly  would  be  a  strange  situa- 
tion if  unfaithful  officials  could  plimder  a 
county  in  the  manner  alleged  in  the  com- 
plaint, and  be  free  from  danger  of  being 
compelled  to  return  their  ill-gotten  gains, 
or  make  good  the  injury  caused  by  their 
corrupt  conduct,  because  they  had  retired 
from  office,  and  the  corporation,  through  its 
proper  officers,  unjustly  refused  to  prose- 
cute them.  The  intelligence  and  wisdom  of 
the  lawmakers,  and  the  boasted  power  of 
courts  of  equity  to  lay  hold  of  situations 
where  l^al  remedies  stop,  and  prevent  a 
failure  of  justice  fiowing  from  defective  le- 
gal remedies,  are  not  rightly  subject  to 
such  a  criticism.  As  well  said  by  Chief 
Justice  Orton  in  Willard  v.  Comstock,  68 
Wis.  566,  46  Am.  Rep.  657,  17  N.  W.  401, 
in  substance:  If,  for  conduct  such  as  de- 
tailed in  the  complaint,  there  is  no  remedy 
(and  there  is  none  unless  this  be  proper), 
the  taxpayers  are  at  the  mercy  of  dishonest 
officials,  and  must  stand  by  and  see  the  pub- 
lic treasury  plundered,  bound  helpless  by 
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technical  mlef  of  law.  The  idea  is  simply 
preposterous,  and  that  is  all  that  need  be 
said  about  it.  Ko  such  situation  exists,  as 
is  sufficiently  shown  by  what  has  preceded. 
The  powers  of  courts  of  equity  are  broad 
and  absolute  enough  to  fit  all  situations 
where  justice  requires  a  remedy.  While 
guided  by  precedents,  equity  is  not  bound 
by  them,  but  may  meet  new  situations  as 
they  arise,  so  that,  in  the  race  between  it 
and  the  ingenuity  of  unfaithful  officials,  the 
former  will  generally  prevail,  unless  de- 
feated by  utter  insolvency  of  such  officials.'' 
.Again,  in  Webster  v.  Douglas  County,  102 
Wis.  181,  77  N.  W.  886,  78  N.  W.  461,  the 
doctrine  stated  in  Land,  Log  d  Lumber  Co. 
T.  Mclntyre,  100  Wis.  245,  76  N.  W. 
964,  was  reaffirmed  in  these  words:  ^It 
is  well  settled  in  this  state  that  a  tax- 
payer may  maintain  an  action  in  equity,  on 
behalf  of  himself  and  all  other  taxpayers,  to 
restrain  public  officers  from  paying  out  the 
public  money  for  illegal  purposes,  and  may 
also,  under  the  proper  circumstances,  com- 
pel public  officers,  and  even  third  persons,  to 
repay  into  the  public  treasury  money  al- 
ready paid  out  illegally.  These  proposi- 
tions do  not  require  further  discussion." 

The  ease  brought  here  by  this  record  is  in 
the  nature  of  a  suit  in  equity  to  charge  the 
appellee  Gasper  for  moneys  belonging  to  the 
county  wrongfully  obtained  by  him,  and 
now  unlawfully    withheld.    The    complaint 


shows  (although  with  less  fullness  and  par- 
ticularity than  could  be  wished)  that  the 
board  of  commissioners  was  requested  by 
the  appellants  to  bring  an  action  for  the  re- 
covery of  the  said  moneys,  and  that  they 
refused  to  do  so.  Under  these  circum- 
stances, we  are  of  the  opinion  that  the  ap- 
pellants, as  taxpayers,  had  such  an  interest 
in  the  public  funds  wrongfully  withheld 
and  appropriated  by  the  appellee  Casper 
as  authorized  them  to  institute  an  action  in 
their  own  names  for  the  benefit  of  them- 
selves and  all  others  having  a  common  in- 
terest with  them  in  the  restitution  of  the 
said  revenues;  the  board  of  conunissioners 
being  joined  as  a  defendant. 

No  question  is  made  by  the  appellees  as 
to  the  illegality  of  the  allowances  made  to 
Gasper  which  are  sought  to  be  recovered  in 
this  suit.  It  is  perfectly  clear  that  many 
of  them  were  wholly  unauthorised,  and  it  is 
not  necessary  for  us  te  consider  them  in  de- 
tail. The  complaint  was  sufficient,  and  the 
court  erred  in  sustaining  the  demurrers  to 
it. 

Judgment  reversed,  with  directions  to 
overrule  the  demurrers  to  the  complaint, 
and  for  further  proceedings  in  conformity 
to  this  opinion* 

Jovdaa,  J.,  did  not  participate  in  this 
decision. 
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J.  G.  WEST,  Plff,  in  Err^ 

V. 

TOPEKA  SAVINGS  BANK. 
(66  Kan.  624.) 

*1.  So  lonv  as  a  private  corporation  Is 
a  solvent  and  volnv  concern  the  stat- 
ute of  limitations  does  not  begin  to  run  on 
a  stockholder's  subscription  to  its  capital 
stock,  to  be  paid  at  Intervals  upon  the  call 
of  the  board  of  dlrekitors,  until  a  call  has 
been  made. 

2.  Witen  a  private  corporation  be- 
eones  Insolvent,  and  •vspends  ac- 
tive business,  or  when  it  closes  its  doors 
and  eeases  all  Its  usual  and  ordinary  business, 
leaving  debts  unpaid,  the  statute  of  llmlta- 
tioDS  begins  to  run  at  once  on  a  stockholder's 
subscription  to  its  capital  stock,  to  be  paid 
at  intervals  upon  the  call  of  the  board  of  di- 
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rectors,  and  then  subject  to  call,  even  though 
no  call  be  made. 
8.    Tbe  banking  law  of  1891  suspended 
tbe    savings    bank    act    of    1868,    and 

thereafter  all  savings  banks  previously  organ- 
ized and  engaged  in  the  business  of  receiying 
money  on  deposit  were  amenable  to  its  pro- 
visions. 
4.  'W^ben  a  stockbolder's  subscription 
to  tbe  capital  stock  of  a  corporation 
provides  tbat  payments  on  such  sub- 
scription shall  be  made  in  Instalments  of 
a  certain  per  cent  as  called  for  by  the  board 
of  directors,  provided  thirty  days  intevvene 
between  calls,  it  Is  competent  for  the  legis- 
lature to  devest  the  board  of  directors  of  its 
discretion  to  postpone  calls  beyond  periods  of 
thirty  days  each,  and  to  fix  absolutely,  within 
the  limits  of  the  contract,  the  time  and 
amount  of  such  payments.  In  such  case  the 
payments  become  due  at  the  times  prescribed 
by  law,  and  the  statute  of  limitations  beghis 
to  run  against  their  collection  as  soon  as  de- 
fault occura 


Note. — ^As  to  when  statute  of  limitations  be- 
Khis  to  run  against  liability  of  stockholders, 
■ee,  in  this  series,  the  earlier  cases  of  Powell  v. 
Oregonian  R.  Co.  8  L.  K.  A.  201 ;  Hospes  v. 
Northwestern  Mfg.  4  Car  Go.  16  L.  R.  A.  470; 
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Wells  V.  Black,  87  L.  R.  A.  019;  Brunswick 
Terminal  Co.  v.  National  Bank,  48  L.  R.  A. 
025 ;  and  Swearingen  v.  Bewlckley  Dairy  Co. 
58  L.  B.  A.  471* 
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5.  If.  In  an  nction  oy  a  corporation 
aicalnxt  a  stockliolder  to  recover  an 
ani»ald  subscription  to  its  capital  stock, 
the  petition  tenders  an  Issue  upon  the  ques- 
tion of  the  necessity  for  the  stock  call,  the 
stockho]<ier  may  meet  such  Issue  by  the  alle- 
gation of  pertinent  facts  in  his  answer. 

(April  11,  1903.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  a  proceeding  to  enforce  a 
stock-subscription  contract.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  £•  A.  Austin,  with  Messrs,  Oarrer 
A  Larimer,  for  plaintiff  in  error: 

A  party  cannot  prevent  the  operation  of 
the  statute  of  limitations  by  delay  in  tak- 
ing action  incumbent  upon  him. 

Atchison,  T,  d  8.  F.  R,  Co.  v.  Burlingame 
Twp.  36  Kan.  628,  69  Am.  Rep.  578,  14  Pac. 
271 J  Rork  r,  Douglas  County^  46  Kan.  176, 
26  Pac.  391;  Bauserman  v.  Ckarlott,  46 
Kan.  480,  26  Pac.  1061;  Kulp  v.  Kulp,  61 
Kan.  341,  21  L.  R.  A.  650,  32  Pac.  1118; 
Graham  County  v.  Van  Shfck,  52  Kan.  622, 
36  Pac.  299;  Harrison  v.  Masonic  Mut.  Ben. 
Soc.  69  Kan.  31,  61  Pac.  893;  First  Nat. 
Bank  v.  King,  60  Kan.  733,  67  Pac.  952; 
Black  V.  Elliott,  63  Kan.  211,  88  Am.  St. 
Rep.  239,  66  Pac.  215;  Swearingen  v.  8e- 
wickley  Dairy  Co.  198  Pa.  68,  53  L.  R.  A. 
471,  47  Atl.  941 ;  Ball  v.  Keokuk  d  N.  W.  R. 
Co.  62  Iowa,  751,  16  N.  W.  592;  Baker  v. 
Johnson  County,  33  Iowa,  151;  Hintragcr 
V.  Traut,  69  Iowa,  746,  27  N.  W.  807;  Pres- 
cott  V.  Gonser,  34  Iowa,  176;  Hintrager  v, 
Hennessy,  46  Iowa,  600;  Squier  v.  Parks,  56 
Iowa,  407,  9  N.  W.  324;  Lower  v.  Miller, 
66  Iowa,  408,  23  N.  W.  897;  First  Nat. 
Bank  v.  Greene,  64  Iowa,  445,  17  N.  W.  86, 
20  N.  W.  754;  Great  Western  Teleg.  Co.  v. 
Purdy,  83  Iowa,  430,  50  N.  W.  45,  162  U. 
S.  329,  40  L.  ed.  986,  16  Sup.  Ct.  Rep.  810. 

The  sole  creditor  of  the  bank  had  a  per- 
fect right,  and  it  w^as  its  duty,  to  have  com- 
menced suit  against  the  stockholders  within 
four  years  from  March  6,  1896. 

Coltrell  v.  Manlove,  68  Kan.  405,  49  Pac. 
519;  Brigham  v.  Nathan,  62  Kan.  243,  62 
Pac.  319;  Pacific  Elevator  Co.  v.  Whitheck, 
63  Kan.  102,  64  Pac.  984;  First  Nat.  Bank 
V.  King,  60  Kan.  733,  57  Pac.  962. 

It  is  the  suspension  of  the  usual  and  or- 
dinary business  of  the  corporation  that 
gives  the  creditor  his  right  of  action  against 
the  stockholder. 

Jones  V.  Edson,  10  Kan.  App.  110,  62 
Pac.  249;  Cottrell  v.  Manlove,  68  Kan.  406, 
49  Pac.  519. 

Where  the  law  furnishes  a  party  with  a 
simple  method  of  proceeding  against  an 
ultimate  debtor,  he  cannot  prevent  the  stat- 
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ute  of  limitations  from  running  against  him 
by  attempting  to  collect  his  debts  by  a  cir- 
cuitous legal  proceeding. 

Glenn  v.  Dorsheimer,  23  Fed.  695;  Glenn 
V,  Priest,  28  Fed.  907. 

The  state  may  amend  or  repeal  the  char- 
ters of  corporations,  subject  to  the  preser- 
vation of  all  vested  rights,  or  rights  arising 
out  of  contract. 

Schenectady  d  8.  PI.  Road  Co,  v.  Thatch- 
er, 11  N.  Y.  102;  Greenwood  v.  Union 
Freight  R.  Co,  105  U.  S.  13,  26  L.  ed.  961 ; 
Tomlinson  v.  Jessup,  16  Wall.  454,  21  L.  ed. 
204;  Louisville  Water  Co.  v.  Clark,  143  U. 
S.  1,  36  L.  ed.  56,  12  Sup.  Ct.  Rep.  346; 
Miller  v.  New  York,  15  Wall.  478,  21 
L.  ed.  98;  Neu:  Orleans  v.  New  Or- 
leans Water  Works  Co,  142  U.  S.  79, 
35  L.  ed.  943,  12  Sup.  Ct.  Rep. 
142;  Close  v.  Greenwood  Cemetery,  107  U. 
8.  466,  27  L.  ed.  408,  2  Sup.  Ct.  Rep.  267 ; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989;  23  Am.  &  Eng.  Enc.  Law, 
p.  869;  Weidenger  v.  8pruance,  101  111. 
278;  United  States  Trust  Co.  v.  United 
States  F,  Ins.  Co,  18  N.  Y.  199;  Bailey  v. 
HolUster,  26  N.  Y.  112;  Sleeper  v.  Good- 
mn,  67  Wis.  577,  31  N.  W.  335;  Sherman 
V.  Smith,  1  Black,  587,  17  L.  ed.  163;  South 
Bay  Meadow  Dane  Co.  v.  Gray,  30  Me.  547 ; 
Gardner  v.  Hope  Ins.  Co.  9  R.  I.  194,  11  Am. 
Rep.  238;  Gulliver  v.  Roelle,  160  111.  141; 
Green  v.  Biddle,  8  Wheat.  1,  6  L.  ed.  547 ; 
Oldtown  d  L.  R.  Co.  v.  Veazie,  39  Me.  57 1 ; 
Re  New  York  Elevated  R.  Co.  70  N.  Y.  327. 

The  legislature  has  power  to  change  the 
laws  relating  to.  the  liability  of  stockhold- 
ers, without  impairing  the  obligation  of 
contracts,  although  in  doing  so  obligations 
are  imposed  on  stockholders  for  which  they 
were  not  liable  when  they  became  such. 

McGowan  v.  McDonald,  111  Cal.  67,  43 
Pac.  418;  United  States  Trust  Co.  v.  United 
States  F.  Ins.  Co.  18  N.  Y.  199;  Re  Oliver 
Lee  d  Co,*s  Bank,  21  N.  Y.  9;  Re  Reciproc- 
ity Bank,  22  N.  Y.  9;  Sleeper  v.  Goodwin, 
67  Wis.  577,  31  N.  W.  335;  Tomhnson  v. 
Jessup,  15  Wall.  454,  21  L.  ed.  204;  South 
Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  551. 

It  is  only  legislation  which  lessens  the 
duty  to  pay,  or  the  efficacy  of  the  means 
for  enforcing  payment,  which  can  be  said  to 
impair  the  obligation. 

Louisiana  v.  New  Orleans,  102  U.  S.  203, 
26  L.  ed.  132. 

The  legislature  does  not  attempt  to  make 
the  remainder  of  the  subscription  due 
earlier  than  by  the  terms  of  the  contract. 
It  simply  takes  up  the  power  delegated  to 
the  board,  and  exercises  it  in  strict  accord 
with  the  contract. 

Cooley,  Const.  Lim.  5th  ed.  367. 

The  act  of  1891  is  a  continuation  of  the 
savings  bank  act,  and  applies  to  all  banks. 
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whether  organized  prior  or  subsequent  to 
the  taking*  effect  of  chap.  43,  laws  1891. 

BU^cer  ▼.  Hood,  53  Kan.  507,  24  L.  R. 
A.  854,  36  Pac.  1115. 

When  the  time  limited  by  the  statute  for 
the  full  payment  of  the  subscription  had 
fully  expired,  the  whole  amount  of  the  un- 
paid subscription  was  due,  by  force  of  the 
statute,  without  any  action  by  the  board 
of  directors. 

Phcenix  Warehousing  Co.  v.  Badger,  C7  N. 
Y.  294;  Atchison,  T,  d  8.  F.  R.  Co,  v.  Bur- 
Imgame  Twp.  36  Kan.  628,  59  Am.  Rep.  578, 
14  Pac  271;  Rork  v.  Douglas  County,  46 
Kan.  176,  26  Pac  391;  Kulp  v.  Kulp,  51 
Kan.  341,  21  L.  R,  A.  550,  32  Pac.  1118; 
First  Nat.  Bank  ▼.  King,  60  Kan.  733,  57 
Pac  952;  Black  v.  Elliott,  63  Kan.  211,  65 
Pac  215;  1  Cook,  Stock  &  Stockholders,  § 
106;  2  Beach,  Priv.  Corp.  9  565,  p.  913, 
note  1;  23  Am.  ft  £ng.  Enc  Law,  p.  804; 
Breedlove  ▼.  Martinsville  dt  F,  R.  Co.  12 
Ind.  114;  Waukon  d  Jf.  R.  Co.  v.  Ihoyer,  49 
Iowa,  121;  Estell  y.  Knightstovm  d  M. 
Tumpk.  Co.  41  Ind.  174. 

The  statute  began  to  run  upon  the  cause 
of  action  arising  on  this  subscription  im- 
mediately upon  the  bank's  becoming  insol- 
rent 

Swearingen  ▼.  Bevoickley  Dairy  Co.  198 
Pa.  68,  53  L.  R.  A.  471,  47  Atl.  941;  Glenn 
T.  Diyrsheinier,  23  Fed.  695;  Wehher  v. 
Bwey,  108  Mich.  49,  65  N.  W.  619;  Boyd 
7.  Mutual  Fire  Asso.  116  Wis.  155,  61  L.  R. 
A.  918,  90  N.  W.  1086,  94  N.  W.  171; 
Batch  y.  Dana,  101  U.  S.  205,  25  L.  ed. 
885;  IJenry  v.  Vermillion  d  A.  R.  Co.  17 
Ohio  187;  Taylor,  Priv.  Corp.  §  709,  note  4; 
2  Beach,  Priy.  Corp.  5  581^,  notes  4,  5; 
Qlenn  y.  Dorsheimer,  24  Fed.  536;  Olenn  y. 
Pnest,  28  Fed.  907;  First  Nat.  Bank  v. 
Greene,  64  Iowa,  445,  17  N.  W.  86,  20  N. 
W.  754;  Thomp.  Liability  of  Stockholders, 
8  291;  Harmon  y.  Page,  62  Cal.  448; 
Mitchell  V.  Bcckman,  64  Cal.  117,  28  Pac. 
110;  Payne  y.  Dullard,  23  Miss.  88,  55  Am. 
Dec  74;  Ross-Meehan  Brake  Slioe  Foundry 
Co.  y.  Southern  Malleable  Iron  Co.  72  Fed. 
957;  2  Thomp.  Priy.  Corp.  9  2009;  Hospes 
V.  Northwestern  Mfg.  d  Car  Co.  48  l^Iinn. 
174,  15  L.  R,  A.  470,  50  N.  W.  1117;  23 
Am.  &  Eng.  Enc.  Law,  p.  805;  Potts  y. 
Wallace,  146  U.  S.  689,  700,  701,  36  L.  ed. 
1135,  1139,  13  Sup.  Ct.  Rep.  196. 

An  insolyent  corporation  cannot  enforce 
a  liability  for  the  benefit  of  a  single  cor- 
porate creditor  who  has  by  negligence  and 
laches  permitted  its  right  to  collect  direct 
to  become  barred. 

Hawkins  v.  Donnerherg,  40  Or.  97,  66 
Pac  691,  908;  Pacifio  Elevator  Co.  y.  Whit- 
heck,  63  Kan.  102,  64  Pac.  984. 

If  a  call  made  or  authorized  by  the  board 
of  directors  is  alone  sufficient  to  start  the 
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statute  vi  limitations,  such  call  is  undoubt- 
edly necessary  to  complete  the  cause  of 
action. 

Leaventoorih  Light  d  Heating  Co.  y. 
Waller,  05  Kan.  514,  70  Pac  365. 

The  execution  of  an  obligation  to  be- 
come due  at  some  time  in  the  future  could 
not  have  extended  the  statutory  period  ot 
limitation  on  a  direct  suit  by  the  bank  of 
Topeka  against  the  plaintiff  in  error. 

Brigham  y.  Nathan,  62  Kan,  243,  02  Pac. 
319. 

The  suspension  of  business  of  the  ptnintiff 
bank  matured  the  claim  of  the  bank  of  To- 
peka as  against  the  corporation  itself, 
though  its  cause  of  action  against  the  stock- 
holders did  not  accrue  until  one  year  later. 

Pacific  Elevator  Co.  y.  Whitheck,  63  Kan. 
102,  64  Pac  984. 

Messrs.  Overmyer,  MvlTmiM,  A  Gmnlt, 
for  defendant  in  error: 

The  contract  of  subscription  Is  a  con- 
tract which  provides  for  a  continuing  and 
subsisting  liability  during  the  life  of 
the  corporation  until  called  for;  and 
eyen  where  an  assignee,  trustee,  or  re- 
oeiyer  takes  possession  of  the  assets  of 
the  company,  that  fact  does  not  change 
the  rule  as  respects  the  legal  status  of  the 
unpaid  subscriptions. 

1  Cook,  Stock  ft  Stockholders,  3d  ed.  p 
242,  i  195;  Pittsburgh  d  C.  R.  Co.  y.  Byers, 
32  Pa.  22,  72  Am.  Dec.  770;  Allibone  v. 
Eager,  46  Pa.  48;  Marr  y.  Bank  of  West 
Tennessee,  4  Lea,  579;  Thompson  v.  Re^io 
Sav.  Bank,  19  Nev.  171,  7  Pac.  870;  Payjio 
y.  Bullard,  23  Miss.  88,  55  Am.  Deo.  74; 
Williams  y.  Taylor,  120  N.  Y.  244,  24  N.  K. 
288;  Bemple  v.  Glenn,  01  Ala.  245,  0  So. 
46,  9  So.  205;  Hightower  v.  Thornton,  8 
Ga.  486,  52  Am.  Dec.  412;  Vandericcrken  v. 
Glenn,  85  Va.  9,  6  S.  E.  806;  Lewis  v. 
Glenn,  84  Va.  947,  6  S.  £.  866;  2  Thomp. 
Corp.  S  203;  Morgan. County  v.  Allen,  103 
U.  S.  508,  26  L.  ed.  501 ;  Scovill  y.  Thayer, 
105  U.  S.  143,  26  L.  ed.  968;  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  ed.  184,  9  Sup. 
Ct.  Rep.  739;  Glenn  v.  Liggett,  135  U.  S. 
547,  34  L.  ed.  268,  10  Sup.  Ct.  Rep.  867; 
Glenn  v.  Marbury,  145  U.  S.  499,  36  L.  ed. 
790,  12  Sup.  Ct.  Rep.  914;  Priest  v.  Glenn, 
2  C.  C.  A.  306,  4  U.  S.  App.  478,  51  Fed. 
400. 

The  act  means  that  its  provisions  shall 
be  applied,  so  far  as  in  their  nature  they 
are  applicable,  to  all  banks;  but  the  gen- 
eral expressions  cannot  override  the  specific 
language. 

23  Am.  ft  Eng.  Enc  Law,  pp.  426-428; 
Standen  v.  University  of  Osoon,  W.  Jones, 
26;  ChurdhiU  y.  Crease,  5  Ring.  ISO. 

The  statute  impairs  the  obligation  of  con- 
tracts. 
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Bamitz  T.  Beverly,  163  U.  a  118,  41  L. 
ed.  03,  16  Sup.  Ct.  Rep.  1042. 

There  is  no  right  or  cause  of  action  until 
a  call  is  made,  because  the  unpaid  subscrip- 
tion, as  we  have  seen,  is  a  subsisting  fund 
and  a  continuing  liability,  to  be  drawn  upon 
as  needed. 

Bank  of  South  AuetnUia  v.  Ahrahama, 
L.  R.  6  P.  C.  662;  Chandler  T.  Keith,  42 
Iowa,  90;  Germantown  Pate,  R.  Co,  t.  Fit- 
ler,  60  Pa.  124,  100  Am.  Dec.  646. 

Calls  need  not  be  made  in  any  formal 
manner,  but  there  must  be  some  expression 
of  a  purpose  by  the  corporation,  or  by  who- 
soever may  succeed  the  corporation,  to  re- 
quire payment  prior  to  an  action  on  the  con- 
tract. 

Oitiasens'  Mut,  F.  Ine.  Co.  t.  SortweU,  10 
Allen,  112;  Budd  ▼.  Multnomah  Btreet  B. 
Co,  16  Or.  418,  16  Pac.  660;  Henry  v.  Ver- 
million  d  A.  R.  Co.  17  Ohio,  187. 

The  mere  fact  of  insolyency  would  not 
enable  the  corporation  or  anyone  else  to 
maintain  an  action,  except  according  to  the 
terms  of  the  contract  upon  whieh  the  ac- 
tion was  brought. 

Boyd  ▼.  Mutual  Fire  Aseo.  116  Wis.  166. 
61  L.  R.  A.  018,  90  N.  W.  1086,  04  N.  W. 
171. 

Galls  are  necessary,  even  after  a  company 
has  become  insolvent. 

Soovill  V.  Thayer,  105  U.  S.  143,  26  L. 
ed.  068;  Thomp.  Corp.  §  2005;  Glenn  v. 
Liggett,  135  U.  S.  633,  34  L.  ed.  262,  10 
Sup.  Ct.  Rep.  867. 

Whosoever  were  the  managers  of  the  oor- 
poration,  in  the  absence  of  a  receiver,  could 
cause  the  action  to  be  brougnt. 

Westell  Bank  v.  Giletrap,  45  Mo.  410; 
Turner  v.  Chillicothe  D.  M.  City  R,  Co.  51 
Mo.  501;  Southgate  v.  Atlantic  d  P.  R,  Co. 

01  Mo.  80;  President  Min.  d  Mill  Co.  v. 
Coquard,  40  Mo.  App.  40;  Smith  Charities 
V.  Connelly,  167  Mass.  272,  31  N.  E.  1058; 
Caee  v.  Hcwkins,  63  Miss.  702;  Chamber- 
lin  V.  Mammoth  Mvn.  Co.  20  Mo.  06;  Reno 
Water  Co.  v.  Leete,  17  Nev.  203,  30  Pac. 
702;  Oakley  v.  Workmen's  Union  Ben.  Soo. 

2  Hilt.  487 ;  Miller  Bros.  v.  Bank  of  British. 
Columbia,  2  Or.  201;  Colman  v.  West  Vir- 
ginia Oil  d  OH  Land  Co.  25  W.  Va.  148; 
Pond  V.  National  Mortg.  d  Debenture  Co. 
6  Kan.  App.  718,  50  Pac.  073;  Sherman 
Center  Town  Co.  v.  Swigart,  43  Kan.  292, 
23  Pac.  669;  National  Bank  of  Commerce 
▼.  Atkinson,  8  Kan.  App.  30,  64  Pac.  8; 
Neosho  Valley  Invest.  Co.  v.  Hannum,  10 
Kan.  App.  499,  63  Pac.  92;  Oitizene  Nat. 
Bank  v.  Berry,  63  Kan.  696,  24  L.  R.  A.  719, 
37  Pac  131. 

The  stockholder's  liability  on  his  sub- 
scription is  an  individual  indebtedness,  and 
a  matter  wholly  between  him  and  the  com- 
pany, in  a  suit  against  him  on  the  contract 
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of  subscription,  and  in  no  wise  dependent 
upon  the  company's  relations  to -any  other 
person,  so  far  as  its  right  to  make  a  call 
upon  him  is  concerned;  and,  when  such  call 
is  made,  he  has  but  one  thing  to  do,  and 
that  is  to  pay. 

1  Cook,  Stock  ft  Stockholders,  f  191; 
Flash  V.  Conn.  109  U.  S.  371,  27  L.  ed.  966, 
8  Sup.  Ct.  Rep.  263. 

On  petition  for  rehearing. 

The  insolvency  which  excuses  an  assess- 
ment on  a  stockholder  is  not  merely  nom- 
inal, ordinary  commercial  insolvency,  but 
insolvency  within  that  absolute  meaning  of 
the  word  which  indicates  insufficient  assets 
to  pay  all  of  the  debtor's  debts.  And,  as 
the  assets  of  a  corporation  embrace  all  of 
its  claims  upon  its  stockholders  for  unpaid 
subscriptions,  whoever  would  excuse  an  as- 
sessment or  call  must  allege  and  prove  that 
all  oi  the  property  of  the  corporation,  in* 
eluding  its  claims  upon  Its  stockholders.  Is 
not  sufficient  to  pay  its  debts. 

Biirob,  J.,  delivered  the  opinion  of  the 
court: 

On  May  12,  1901,  the  Topeka  Savings 
Bank  commenced  an  action  against  J.  Q, 
West  to  recover  upon  his  written  subscrip- 
tion to  the  capital  stock  of  the  bank,  as  f  ol 
lows: 

Subscription  to  the  Capital  Stodc  of  the 
Topeka  Savings  Bank. 

The  undersigned,  each  for  himself,  here- 
by subscribes  for,  and  agrees  to  take  the 
number  of  shares  (of  the  par  value  of  $100.- 
00  per  share)  of  the  capital  stodc  of  the 
Topeka  Savings  Bank  of  Topeka,  Kanaaa, 
set  against  his  name. 

Each  subscription  to  be  paid  in  instal- 
ments of  ten  ( 10 )  per  centum  of  the  amount 
thereof  as  called  for  by  the  board  of  direct- 
ors of  said  Topeka  Savings  Bank,  provided,, 
however,  that  at  least  thirty  (30)  days  shall 
intervene  between  calls. 


Date 

Siffiui- 
ture 

Address 

Shares 
Taken. 

Amt 

Mem. 

1887. 
Moh.  80'* 

J.  G. 
West 

Topeka 
Kas. 

10 

$1,000 

The  petition  all^^es  that  the  bank  is  » 
corporation  organized  March  11,  18S7,  for 
the  purpose  of  receiving  and  caring  for  de- 
posits of  money;  that  on  March  6,  1896^ 
it  ceased  to  do  active  business,  and  bor- 
rowed from  the  Bank  of  Topeka  a  sum  suf- 
ficient to  pay  all  its  liabilities,  so  as  to 
leave  the  latter  bank  its  sole  creditor;  and 
that  calls  were  made  upon  the  subscription 
of  West  upon  June  1,  1896,  and  January 
26,  1899,  which  he  failed  to  pay.  Judgment 
was  prayed  for  the  amount  in  default.    Th» 
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answer  ecmtains  seYeral  defends  to  all  of 
which,  except  that  embodying  a  g^ieral 
denial,  general  demurrers  were  sustained, 
and  the  defendant,  West,  predicates  error 
upon  the  conduct  of  the  district  court  in  so 
doing. 

The  second  defense  has  not  been  arguecl 
either  in  the  brief  or  at  the  bar,  and  need 
not,  therefore,  be  considered. 

The  third  and  fifth  defenses  may  be  dis- 
posed of  together, 'and  are  as  follows: 

"Third-  For  a  third  and  further  answer 
and  defense  hereto,  said  defendant  alleges 
that  said  entire  contract  of  subscription  set 
up  in  said  petition,  and  the  total  balance 
impaid  thereon,  could,  by  the  terms  thereof, 
hare  been  declared  due  and  called  for  by  the 
board  of  directors  of  the  plaintiff  in  ten 
months  from  the  date  of  said  subscription, 
and  the  whole  amount  thereof  could  have 
been  declared  due  and  called  for  prior  to  the 
Ist  day  of  December,  1802;  that  this  suit 
was  not  commenced  within  five  years  of  said 
l&Bt-mentioned  date,  and  by  reason  thereci 
this  action  was,  at  the  time  of  its  com- 
mencement, wholly  barred  by  the  five-year 
statute  of  limitations." 

"Fifth.  For  a  fifth  and  further  answer 
and  defense  said  defendant  alleges  that  oo 
the  2d  day  of  March,  1896,  said  plaintiiT, 
in  pursuance  of  a  resolution  of  its  board  of 
directors  then  passed  and  adopted,  ceased 
to  transact  any  and  all  of  its  usual  and 
ordinary  business,  and  permanently  closed 
its  doors,  and  thereafter  transacted  no  busi- 
ness, except  such  as  was  incident  to  the 
winding  up  of  its  affairs;  that  at  that  time, 
and  for  a  long  time  prior  thereto,  and  ever 
'  since,  said  bank  was  and  continued  to  be 
wholly  insolvent,  and  it  became  and  was 
the  imperative  duty  of  the  board  of  di- 
rectors of  said  plaintiff  to  have  immedi- 
ately called  for  the  entire  amount  then  im- 
paid on  said  subscriptions;  that  by  reason 
thereof  the  total  amount  then  remaining  un- 
paid on  said  contract  of  subscription  be- 
came immediately  due  and  payable  on  March 
2,  1896;  that  this  suit  was  not  commenced 
within  five  years  from  said  last-mentioned 
date,  and  by  reason  thereof  this  action  was, 
at  the  time  of  its  commencement,  wholly 
barred  by  the  five-year  statute  of  limita- 
tions." 

It  is  established  law  in  this  state  tnat 
when  some  preliminary  action  is  an  essen- 
tial prerequisite  to  the  bringing  of  a  suit, 
and  such  action  rests  with  the  claimant,  he 
cannot  defeat  the  operation  of  the  statute 
of  limitations  by  long  and  unnecessary  de- 
lay in  taking  the  antecedent  step,  and  the 
statute  will  begin  to  run  within  a  reason- 
able time  after  the  party  could,  by  his  own 
act,  perfect  his  right,  which  reasonable  time 
will  not  in  any  event,  extend  beyond  the 
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statutory  time  fixed  for  bringing  the  suit. 
This  doctrine  has  been  stated  and  restated, 
illustrated  and  illimiinated,  applied  and  re- 
applied, until  it  has  become  a  truism.  At- 
chis<m,  T.  d  8,  F,  R,  Co.  v.  BurUngame 
Twp,  36  Kan.  628,  59  Am.  Rep.  578,  14  Pac. 
27  J ;  Rork  v.  Douglas  County,  46  Kan.  176, 
26  Pac.  391;  Bauserman  v.  Oharlott,  46 
Kan.  480,  26  Pac.  Id51;  Bauserman  v. 
Blunt,  147  U.  8.  647,  37  L.  ed.  816,  13  Sup. 
Ct.  Rep.  466;  Kulp  v.  Kulp,  51  Kan.  341, 
21  L.  R.  A.  550,  32  Pac.  1118;  Chraham 
County  V.  Van  Slyek,  52  Kan.  622,  620,  35 
Pac.  299;  Barrison  v.  Masonic  Mut.  Ben. 
8oc,  59  Kan.  29,  51  Pac  893;  First  Nat. 
Bafik  V.  King,  60  Kan.  733,  57  Pac.  952; 
Black  V.  EUiott,  63  Kan.  211,  65  Pac. 
215.  What  bearing  does  it  have  upon  the 
facts  of  this  controversy?  The  contest  in 
this  case  is  between  the  corporation  and  a 
stockholder.  Under  the  law  the  board  of 
directors  is  dotiied  with  the  management 
of  the  affairs  and  business  of  the  corpora- 
tion. This  business  is  conducted  primarily 
in  the  interest  of  the  stockholders.  The 
welfare  of  the  corporation,  however,  requires 
that  the  obligation  of  a  stockholder  to  pay 
the  amount  of  his  subscription  be  enforced, 
if  necessary,  against  his  will.  The  board 
of  directors  therefore  occupies  a  dual  rela- 
tion in  reference  to  the  stodcholder.  It  is 
both  agent  and  adversary.  It  represents 
and  it  anta^nizes.  It  protects  and  it  as- 
sails. In  the  conduct  of  the  corporate  en- 
terprise, in  choosing  methods,  in  fixing  poli- 
cies, and  administering  affairs,  the  board 
muat  be  held  to  act  on  behalf  of  the  stock- 
holder. It  represents  him.  The  determina- 
tion of  the  extent  to  whioh  the  capital  stock 
shall  be  embarked  falls  naturally  within  the 
province  of  those  who  are  charged  with  the 
prosecution  and  success  of  the  undertaking; 
and,  in  exercising  the  power  vested  in  it  by 
law  or  by  contract  to  fix  the  time  and 
amount  of  stock  calls,  the  board,  in  a  just 
and  proper  sense,  represents  the  stockholder, 
as  it  does  in  other  matters  involving  judg- 
ment and  discretion.  The  stockholder,  in 
effect)  authorizes  the  board  to  determine 
that  question  for  him.  Under  such  circum- 
stances, delay  in  making  a  call  beyond  the 
time  in  which  the  board  could  arbitrarily 
make  it  cannot  be  taken  advantage  of  by 
the  stockholder,  and  his  liability  upon  his 
subscription  continues  to  subsist.  The 
character  of  the  relationship  excludes  the 
application  of  the  statute  of  limitations. 
The  other  side  of  the  relation,  however,  is 
equally  important.  In  a  suit  begun  in  the 
name  of  a  corporation  against  a  stockholder 
to  compel  payment  of  his  subscription,  the 
corporation  and  the  stockholder  are  antag- 
onists. The  making  of  a  call  is  but  a  step 
in  the  process  of  collection,  and  in  ordering 
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it  the  board  is  not  the  representative  of  the 
stockholder,  but  of  the  corporation.  From 
the  date  of  his  subscription  the  relation  of 
the  subscriber  to  the  corporation  is  that  of 
a  debtor  to  a  creditor.  The  power  and  right 
to  render  certain  the  time  and  amount  of 
payments  pertain  to  the  corporation  as 
creditor,  and  the  exercise  of  the  function  is 
necesfjarily  adverse  to  the  debtor.  To  such 
a  status  the  statutes  of  limitations  do  ap- 
ply. This  element  of  antagonism  must  in- 
vade the  relations  of  the  parties  whenever 
the  primary  duty  of  the  board  to  corporate 
creditors  constrains  it  to  assume,  in  the 
name  of  the  corporation,  the  strict  attitude 
of  creditor  toward  the  stockholder  as 
debtor.  This  may  occur  upon  suspension 
induced  by  insolvency,  or  it  may  occur  upon 
a  voluntary  renunciation  of  all  effort  to  at- 
tain the  objects  for  which  the  corporation 
was  formed,  which  necessarily  precipitates 
a  settlement  of  corporate  affairs.  In  such 
cases  the  board  no  longer  represents  the 
stockholder  in  reference  to  his  unpaid  sub- 
scription, but  is  chiefly  concerned  with  the 
collection  of  the  debt  he  owes  the  corpora- 
tion, in  the  interest  of  creditors.  From  this 
time  delay  is  at  the  risk  of  the  corporation, 
as  of  any  other  creditor,  and  it  must  be 
held  to  be  the  rule  of  diligence,  promulgat- 
ed in  the  cases  cited,  or  it  could  "defeat  the 
purpose  of  the  statutes  of  limitation,  which 
are  statutes  of  repose,  founded  on  sound 
policy,  and  which  should  be  so  construed 
as  to  advance  the  policy  they  were  designed 
to  promote."  Atchison,  T.  d  S.  F,  B.  Co.  v. 
Burlingame  Ttcp.  36  Kan.  628,  60  Am. 
Rep.  578,  14  Pac.  271. 

In  thiH  case  the  fact  of  insolvency  became 
patent  March  6,  1896.  At  that  date,  at 
least,  the  primary  duty  of  the  corporation 
lay  in  the  protection  of  its  creditors,  rather 
than  in  the  indulgence  of  its  debtors.  It 
was  its  duty  then  to  exercise  its  power  and 
authority,  and  proceed  to  collect  its  assets. 
The  status  of  the  parties  had  become  nuite- 
rially  changed.  "So  long  as  the  corporation 
is  solvent,  the  whole  subscription  is  due 
in  accordance  with  its  terms,  and  is  payable 
when  and  as  called  for  by  the  corporation. 
But  when  the  corporation  becomes  insolvent 
the  contract  between  it  and  the  subscriber 
is  terminated,  and  his  debt  to  it  then  is 
only  for  such  part  of  his  subscription  as 
is  required  to  pay  the  corporate  debts.  It 
is  a  debt,  not  to  it  in  its  own  right,  but  in 
the  right  of  its  creditors.  But  it  would 
seem  that  the  status  of  the  stockholder  as 
holder  of  a  fund  liable  at  least  contingently 
to  the  creditors  must  be  fixed  at  the  time 
and  by  the  fact  of  the  ascertainment  of  in- 
solvency. It  is  the  general  rule  that  in- 
solvency fixes  the  relative  rights  of  all  the 
parties  concerned.  From  that  moment  the 
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unpaid  subscriptions  become  part  of  the  as- 
sets for  payment  of  the  creditors."  Stoear- 
ingen  v.  Sewickley  Dairy  Co,  108  Pa.  68. 
53  L.  R.  A.  471,  47  Atl.  941.  Being  insol- 
vent, the  duty  of  the  corporation  to  satisfy 
its  obligations  became  urgent  and  impera- 
tive. As  creditor,  it  had  the  power  to  fix 
at  once  its  debtor's  liability.  Delay  for  a 
single  day  was  inexcusable,  and  the  statute 
conunenced  to  run  at  once.  Without  abso- 
lute insolvency,  the  dosing  of  the  bank's 
doors  and  the  cessation  of  all  its  usual  and 
ordinary  business,  with  debts  remaining  un- 
paid, terminated  any  repres^itative  capacity 
the  board  of  directors  might  have  fulfilled 
for  the  stockholder  with  reference  to  his  un- 
paid capital  stock  while  the  institution  was 
a  going  concern.  The  charter  purposes  were 
then  abandoned,  and  the  parties  relegated 
to  their  proper  status  of  debtor  and  cred- 
itor, as  the  most  important  of  their  rela- 
tions in  the  sole  remaining  business  of  wind- 
ing up  the  bank's  affairs.  From  that  time 
unpaid  subscripticms  were  assets  for  the 
pa3rmeiit  of  creditors,  and  not  for  the  prose- 
cution of  the  corporate  undertaking.  The 
stockholder's  liability  was  properly  for  so 
much  only  of  his  unpaid  subscription  as 
was  necessary  to  pay  corporate  debts.  This 
liability  the  corporation  should  h&ve 
promptly  enforced.  No  fact  appears  deter- 
ring or  impeding  it  from  so  doing,  or  legally 
excusing  the  immediate  taking  of  prelimi- 
nary steps  for  that  purpose.  It  would  not 
have  been  unseemly  to  issue  a  call  before  re- 
solving to  suspend.  The  statute  therefore 
conmienced  to  run  when  by  order  of  the 
board  of  directors  the  bank  suspended. 

Much  erudition  has  been  brought  to  bear  ' 
upon  this  subject  in  other  '  jurisdictions. 
The  views  set  fortli  above  receive  some  sup- 
port in  principle  from  the  following  authori- 
ties: Swearingen  v.  Bexcickley  Dairy  Co, 
198  Pa.  68,  53  L.  R.  A.  471,  47  Atl.  941 ; 
Olenn  v.  Dorsheimer,  23  Fed.  695,  24  Fed. 
536;  Glenn  v.  Priest,  28  Fed.  907;  Ross- 
Meehan  Brake  Shoe  Foundry  Co.  v.  South- 
ern Malleable  Iron  Co,  72  Fed.  957;  Payne 
V.  Bullard,  23  Miss.  88,  56  Am.  Dec.  74; 
Curry  v.  Woodtcard,  53  Ala.  371;  Henry  v. 
Vermillion  d  A.  R.  Co.  17  Ohio,  187;  First 
Nat.  Bank  v.  Greene,  64  Iowa,  445; 
17  X.  W.  86,  20  N.  W.  754;  Boyd 
V.  Mutual  Fire  Asso.  116  Wis.  155, 
61  L.  R.  A.  918,  90  N.  W.  1086,  1091, 
94  N.  W.  171 ;  Hatch  v.  Dana,  101  U.  S.  205, 
25  L.  ed.  885.  Jn  Iowa  it  has  been  held  that, 
since  it  rested  with  the  board  of  directors 
of  the  corporation  to  make  the  call,  delay 
in  making  it  could  not  suspend  the  opera- 
tion of  the  statute  of  limitations,  and  that 
such  a  case  fell  within  the  rule  established 
by  a  series  of  decisions  like  those  of  this 
courts   cited   above,   holding  that,   w^hen    a 
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plaintiff  can  at  any  time  acquire  a  right  to 
reoovo*  against  a  defoidant,  the  statute  of 
limitations  begins  to  run  when  he  might 
have  done  so.  Thus,  in  G^reaf  Western  Teleg. 
Co.  T.  Purdy,  83  Iowa,  430,  50  N.  W.  45,  162 
U.  S.  329,  40  L.  ed.  966,  16  Sup.  Ct.  Rep. 
810,  it  is  said:  "It  will  be  observed  that 
6  per  centum  of  the  amount  of  the  stock 
was  payable  when  the  subscription  was 
made,  and  the  balance  was  to  be  paid  as  the 
directors  of  the  corporation  should  order. 
It  may  be  assumed  that  this  balance  did 
not  become  due,  and  no  action  to  recover 
therefor  oould  be  maintained,  imtil  such  an 
order  had  been  made.  It  rested  with  the 
eorporation,  by  proper  orders  and  notices, 
or  other  acts,  to  acquire  the  right  to  main- 
tain an  action.  It  is  the  ease  of  a  creditor 
or  obligee  holding,  by  the  terms  of  the  con* 
tracts  the  power  to  acquire  by  his  own  act 
the  right  to  maintain  an  action  upon  the 
eontract.  It  is  plain  that  this  power  must 
be  exercised  at  a  just  and  reasonable  time, 
and  not  hastened  or  delayed  to  the  preju- 
dice of  the  other  party.  .  .  .  Surely 
the  law  will  not  permit  a  party  by  his  own 
inaction  to  defeat  the  statute  of  limitations. 
'This  statute  does  not  commence  to  run  un- 
til an  action  can  be  brought;  that  is,  until 
the  plaintiff  acquired  the  right,  by  the  terms 
of  the  contract,  to  commence  a  suit  thereon. 
It  is  very  plain  that  by  the  terms  of  the 
eontract  the  corporation  had  the  right  at 
any  time  to  institute  the  suit.  But  that 
right  was  to  be  exercised  upon  an  order  for 
payment,  and  notice  thereof.  These  acts 
thus  pertain  to  the  commencement  of  the 
action,  being  a  part  of  the  proceedings  for 
the  remedy,  and  depend  upon  the  exercise 
of  the  will  of  the  directors  of  the  company, 
just  as  do  the  issuing  of  a  notice  or  filing 
of  a  petition  in  the  action.  Surely  it  would 
be  wholly  imreasonable  to  say  that  the  com- 
pany had  not  the  right  to  commence  an  ac- 
tion, for  the  reason  that  it  had  not  ordered 
payment,  and  given  notice  thereof."  The 
same  rule  has  been  announced  in  Pennsyl- 
vania, in  Pitt3hi*rgh  d  C,  B.  Co.  v.  Byers,  32 
Pa.  22,  72  Am.  Dec.  770,  Affirmed  in  Swear- 
ingen  v.  BeuAckley  Dairy  Co.  198  Pa.  68, 
53  L.  R.  A.  471,  47  Atl.  941,  and  Approved 
in  Atchison,  T.  d  S.  F.  R.  Co,  v.  Burlingame 
Twp.  36  Kan.  628,  50  Am.  Rep.  678,  14  Pac. 
271.  These  cases  lay  stress  upon  the  rela- 
tions of  debtor  and  creditor,  to  the  exclusion 
of  all  other  considerations.  So  long,  how- 
ever, as  the  stockholder  does  not  make  a 
tender  of  the  balance  of  his  subscription,  as 
he  might  lawfully  do  at  any  time  (1  Cook, 
Corp.  i  106;  Potts  v.  Wallace,  146  U.  S. 
680,  36  L.  ed.  1135,  13  Sup.  Gt. 
Sep.  196;  Marsh  v.  Burroughs,  1  Woods, 
463,  Fed.  Cas.  No.  9,112),  and  sub- 
mits to  the  conduct  off  the  business  by  his 
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own  agents  for  that  purpose,  upon  less  than 
the  full  capital,  he  ought  not  to  be  allowed 
to  repudiate  their  conduct  in  order  to  es- 
cape liability  when  the  unpaid  balance  is 
required  for  the  satisfaction  of  corporate 
debts  incurred  upon  the  faith  of  the  whole 
amount  of  stock  subscribed.  The  relation 
is  too  nearly  that  of  trustee  and  beneficiary 
to  permit  the  statute  of  limitations  to  be 
invoked.  By  many  other  decisions  it  has 
been  declared  that  the  statute  does  not  run 
at  all  until  a  call  or  authorized  demand  is 
made.  AmcMig  them  are  the  following: 
Soovtll  V.  Thayer,  105  U.  S.  143,  26  L.  ed. 
968;  Hawkins  v.  Glenn,  131  U.  S.  319,  33 
L.  ed.  184,  9  Sup.  Gt.  Rep.  739;  Qlenn  v. 
Leggitt,  135  U.  S.  533,  3*  L.  ed.  262,  10 
Sup.  Ct.  Rep.  867;  Glenn  v.  Marhury,  145 
U.  S.  499,  36  L.  ed.  790,  12  Sup.  a.  Rep. 
914;  Glenn  v.  Williams,  60  Md.  93;  Glenn 
v.  Semple,  80  Ala.  159,  60  Am.  Rep.  92; 
Glenn  v.  Howard,  81  Ga.  ?83,  8  S.  E.  636; 
Gibson  V.  Colunihia  d  N.  R.  Tump,  d  Bridge 
Co.  18  Ohio  St.  396;  Thompson  v.  Reno  8av. 
Bank,  19  Nev.  171,  7  Pac.  870;  Washington 
8av.  Bank  v.  Butchers*  d  D.  Bank,  107  Mo. 
133,  17  S.  W.  644;  Great  Western  Teleg. 
Co.  V.  Gray,  122  111.  630.  14  N.  £. 
214;  Vanderwerken  v.  Glenn,  85  Va.  9,  6  S. 
£.  806;  ifarr  v.  Bank  of  West  Tennessee, 
4  Lea,  579;  Allihone  v.  Eager,  46  Pa.  48. 
The  principle  of  Atchison,  T.  d  S.  F.  R.  Co. 
V.  BurHngame  Twp.  is  now  so  thoroughly 
ingrained  in  the  fabric  of  our  jurisprudence 
that  it  is  not  sufficient  in  this  state  to  say, 
with  the  authorities  just  cited,  that  the  stat- 
ute does  not  commence  to  run  until  an  un- 
conditional liability  is  fastened  upon  the 
subscriber  by  a  call,  or  its  equivalent. 
Since  the  corporation  could  fix  the  liability, 
and  thereby  start  the  statute,  delay  in  doing 
so  cannot  prevent  its  running.  To  hold 
otherwise,  and  permit  the  liability  of  the 
stockholder  to  continue  for  an  indefinite 
period,  would  defeat  the  policy  underlying 
the  statute.  Nor  should  the  statute  be  sub- 
verted by  an  undue  enlargement  of  the 
"trust,"  "sacred,"  "reserve,"  and  other  mag- 
nifying adjectives  "fund"  theory  of  corpo- 
rate assets,  or  by  an  undue  extension  of  the 
representative  functions  of  the  board  of  di- 
rectors for  the  purpose  of  protecting  cred- 
itors. In  this  state  creditors  have  ample 
remedies.  But  they,  too,  are  bound  by  the 
rule  of  diligence.  Cottrell  v.  Manlove,  58 
Kan.  405,  49  Pac.  519;  First  Nat.  Bank  v. 
King,  60  Kan.  733,  57  Pac.  952;  Brigham 
V.  Nathan,  62  Kan.  243,  62  Pac.  319;  Pacific 
Elevator  Co.  v.  Whitheck,  63  Kan.  102,  64 
Pac.  984;  MoHale  v.  Moore,  66  Kan.  267. 
71  Pac.  522.  And  the  corporation  cannot 
claim  exemption  from  the  statute  for  the 
benefit  of  creditors  when  creditors  are  them- 
selves bound  by  it.     It  follows,  therefore, 
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that  the  demurrer  to  tha  third  defense  was 
properly  Biuitained,  and  that  the  demurrer 
to  the  fifth  defense  should  have  been  over- 
ruled. 

Under  the  fourth  defense  it  is  claimed 
that  the  banking  act  of  1891  (Laws  1891,  p. 
85,  chap.  43)  applied  to  the  plaintiff;  that 
the  plaintiff  complied  with  its  provisions  re- 
lating to  reports  and  statements,  submitted 
to  examinations,  asd  was  given  a  certificate 
by  the  bank  commissioner  upon  Becember 
2,  1892,  showing  that  it  had  been  duly  or- 
ganized as  required  by  law,  and  was  author- 
ized to  transact  a  banking  business  as  pro- 
vided by  that  act.  Section  6  of  that  act 
is  as  follows:  "Not  less  than  10  per  cent 
of  the  residue  6{  the  capital  stock  of  such 
bank  shall  be  paid  in  each  month  after  such 
bank  shall  have  been  authorized  to  com- 
mence business  as  aforesaid."  And  it  is 
claimed  that  under  this  provision  the  total 
balance  unpaid  on  defendeuit's  subscription 
became  due  on  or  before  August  2,  1893.  If 
this  be  true,  the  action  was  barred.  At  the 
time  of  the  passage  of  the  act  of  1891  there 
was  no  banking  law  on  the  statute  book,  ex- 
cept the  savings-bank  act,  under  which 
plaintiff  had  organized,  and  a  penal  statute 
making  officers  of  banking  institutions  re- 
sponsible for  the  reception  of  deposits  or 
the  creation  of  debte  when  the  bank  is  in- 
solvent or  in  a  failing  condition.  By  the 
new  law  the  legislature  imdertook  to  deal 
with  the  entire  subject  of  banking  in  this 
state,  evidently  with  the  purpose  of  bring- 
ing order  out  of  the  chaos  then  prevailing, 
to  the  benefit  and  protection  of  the  people 
of  the  state.  All  matters  relating  to  organ- 
ization, conduct,  management,  and  the  wind- 
ing up  of  affairs  are  provided  for,  and  a 
special  state  office  is  created  for  the  purpose 
of  supervision,  regulation,  and  control.  The 
title  of  the  act  expressly  names  regulation 
as  well  as  organization.  Many  of  ite  pro- 
visions indubitebly  apply  te  banks  already 
in  existence.  Some  of  them  are  conceded 
by  counsel  for  defendant  in  error  te  be  ap- 
plicable to  savings  banks,  and  fi  35  of  the 
law  itself  provides  as  follows:  "Any  indi- 
vidual, firm,  or  association  who  shall  receive 
money  on  deposit^  whether  on  time  certifi- 
cates or  subject  to  check,  shall  be  consid- 
ered as  doing  a  banking  business,  and  shall 
be  amenable  to  all  the  provisions  of  this 
act."  The  constitutionality  of  this  law  as 
an  exercise  of  the  police  power  of  the  state 
has  been  declared  by  this  court.  Blaker  v. 
Hood,  53  Kan.  499,  24  L.  R.  A.  854,  36  Pac. 
1115.  Without  entering  upon  an  analysis 
of  the  two  stetutes,  it  is  sufficient  to  say 
that  the  act  of  1891  was  intended  to  include 
a  revision  of  the  savings  bank  act,  and  to 
be  a  substitute  for  it.  In  framing  the  new 
law,  some  of  the  provisions  of  the  old  one 
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were  retained.  These  are  to  be  construed 
as  a  continuation  of  such  provisions, — not 
of  the  chapters  and  sections,  bat  of  the  pro- 
visions merely.  But  the  savings  bank  act 
iteelf  was  superseded  by  the  general  law. 
From  this  it  follows  that  |  128,  art.  16, 
chap.  23,  Gen.  Stat.  1868,  was  supplanted 
by  §1  6  and  6  of  the  act  of  1891,  the  latter 
of  which  is  quoted  above.  Power  to  make 
such  a  change  in  the  law  was  granted  to 
the  legislature  by  the  Constitution,  in  }  1, 
art.  12,  which  reads  as  follows:  "The  leg- 
islature shall  pass  no  special  act  conferring 
corporate  powers.  Corporations  may  be  ere- 
ated  under  general  laws;  but  all  such  laws 
may  be  amended  or  repealed."  A  statute 
relating  to  the  amount  of  capital  stodc,  and 
the  time,  manner,  and  condition  of  ite  pay- 
ment, clearly  apperteins  to  the  subject  of 
corporate  creation,  and  is  therefore  subject 
to  both  amendment  and  repeal.  The  new 
law  having  determined  absolutely,  within 
the  limit  of  the  contract,  the  time  and 
amount  of  the  payments  to  be  made  by  the 
stockholder  upon  the  residue  of  his  subscrip- 
tion, they  became  due  at  the  prescribed 
periods.  2  Beach,  Priv.  Corp.  §  665,  note  1 ; 
1  Cook,  Corp.  i  106.  And  the  statute  of 
limitations  commenced  to  run  against  their 
collection  as  soon  as  default  occurred. 

Defendant  in  error  insiste  that  the  statute 
in  question  impairs  the  obligation  of  the 
contract  of  subscription,  and  hence  that  it 
cannot  be  applied.  It  appears,  however, 
that  by  the  statute  the  legislature  merely 
asserted  the  power  which  under  the  contract 
had  been  left  to  the  discretion  of  the  board, 
and  made  absolute  the  liability  which  the 
board  had  the  power  to  fix,  to  the  same  ex- 
tent the  board  might  have  done.  Nothing 
was  affected  except  the  board's  power  to 
delay.  The  liability  of  the  stockholder  to 
pay  was  not  changed  or  impaired,  or  ite 
boundaries  of  either  time  or  amount  dis- 
turbed. The  board  was  the  creature  of  the 
legislature,  and  subject -to  ite  direction  and 
control.  Any  power  the  board  might  law- 
fully exercise,  the  l^slature  could  require 
to  be  exercised,  or  it  could  exercise  the 
power  iteelf.  Therefore  the  demurrer  to  the 
fourth  defense  should  have  been  overruled. 

The  sixth  defense  presente  matters  which 
become  material  to  the  righte  of  the  defend- 
ant only  in  the  event  of  a  holding  adverse 
to  him  upon  the  demurrer  to  the  fifth  de- 
fense. Since  the  question  so  raised  has  been 
decided  in  his  favor,  the  ruling  of  the  dis- 
trict court  sustaining  the  demurrer  to  the 
sixth  defense  will  not  be  disturbed. 

The  seventh  def^ise  is  much  confused  in 
ite  allegations.  It  was  undoubtedly  sub* 
ject  to  motion,  and  probably  to  a  demurrer 
on  other  grounds  than  the  one  proposed. 
The  demurrer,  however,  was  general,  and 
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enough  appears  in  the  answer  to  show  that 
the  debt  exhibited  in  the  petition  as  the 
foundation  for  the  call  was  satisfied.  The 
petition  invited  such  an  issue,  and  defend- 
ant was  entitled  to  meet  it.  Therefore  the 
demurrer  to  the  seventh  defense  should 
have  been  overruled*.    .  . 


The  judgmefii  of  the  Diitrici  Vourt  is 
reversed,  with  direction  to  proceed  further 
in  accordance  with  this  opinion. 

All  the  Justices  oonour. 

Petition  for  rehearing  denied. 


MARYLAND  COURT  OF  APPEALS. 


X*.  Sidney  RICARDS  and  Wife,  Appts., 

V. 

SAFE    DEPOSIT    &    TRUST    COMPANY 
of  Baltimore. 


(. 


.Md.. 


.) 


1.  A  neftlemeBt  of  an  eatitte  In  trval 
will  not  be  set  aside  because  of  the  fail* 
ure  of  the  settlor  to  understand  its  legal  im- 
port, where  he  has  ratified  it  by  giving  the 
trustee  directions  as  to  the  payment  of  pro- 
ceeds and  filing  a  bill  to  procure  the  appoint- 
ment of  a  new  trustee, — at  least  after  the 
lAp«e  of  more  than  ten  years  after  its  execu- 
tion. 

2.  Incapability  of  tlie  life  tenant  of  a 
■ettlement  In  trust  for  tlie  beneUt  of  a 
woMan  and  ber  eblldren  to  bear  children 
cannot  be  proved  by  expert  medical  testimony 
for  the  purpose  of  enabling  the  settlor  and 
life  beneficiary  to  terminate  the  trust  and  cut 
off  the  children's  contingent  interests. 

(July  2,  1003.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court .  of  Baltimore  City 
dismissing  their  bill  filed  for  the  purpose 
of  vacating  a  deed  of  trust.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Miles  Sb  Oormaii,  for  appel- 
lanto: 

If  neither  the  grantor,  the  trustee,  nor  the 
ontui  que  trust  understood  the  nature  of 
the  original  deed  of  trust  and  its  legal  effect 
upon  their  property  rights,  thi^n,  in  the  ab- 
sence of  a  revocable  clause  in  the  deed,  it 
should  be  set  aside  upon  the  complaint  of 
the  grantor. 

Perry,  Tr.  §  104,  note  47 ;  Brotcn  v.  Mer- 
rantile  Trust  A  Deposit  Co.  87  Md.  392,  40 
Atl.  256. 

The  trust  can  be  terminated  by  the  mu- 
tual consent  of  grantors,  they  being  the  only 
p&rties  in  existence  interested  in  the  trust 
property,  both  of  them  sui  juris,  with  no 
possibility  of  anyone  coming  hereafter  who 
may  be  interested,  and  the  only  objecting 
party  being  the  trustee. 

Beach,  Tr.  §  761;  Perry,  Tr.  §S  104,  920; 


Note. — For  presumption  as  to  power  of  elder- 
ly women  to  bear  children,  see,  In  this  series, 
Blgler  ▼.  Wat«>n.  38  L.  B.  A.  679. 
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Gloyd  V.  Roff,  2  Ohio  C.  C.  253;  Whall  v. 
Converse,  146  Mass.  345,  15  N.  £.  6C0;  i2c 
Stone,  138  Mass.  476;  Sears  v.  Choate,  146 
Mass.  395,  15  N.  E.  786;  Pettingell  v.  Boyn- 
ton,  139  Mass.  244,  29  N.  £.  655;  Culhert- 
son's  Case,  76  I'a.  145;  Sargent  v.  Baldunn, 
60  Vt.  17,  13  AU.  854;  Bellman  v.  McWih 
Hams,  70  Cal.  449,  11  Pac.  659;  Seventeenth 
Ward  Bldg.  Asso.  v.  Fitzgerald,  8  Ohio  N. 
P.  160;  Soteldo  v.  Clement,  29  Ohio  L.  J. 
384;  Dial  v.  Dial,  21  Tex.  629. 

The  mere  objection  of  the  trustee  will  not 
prevent  a  termination  of  the  trust. 

Perry,  Tr.  §  920;  Slater  v.  Hurlhut,  146 
Mass.  308,  16  X.  £.  790;  Seventeenth  Ward 
Bldg.  Asso.  v.  Fitzgerald,  8  Ohio  N.  P.  160; 
Brown  v.  Mercantile  Trust  d  Deposit  Co. 
87  Md.  392,  40  AU.  266. 

The  entire  equitable  or  beneficial  interest 
having  become  vested  in  the  cestui  que  trust, 
she  is  entitled  to  call  upon  the  trustee  for 
a  ccmveyance  of  the  legal  title. 

Lee  V.  O'Donncll,  95  Md.  638,  52  Atl.  979; 
Randall  v.  Randall,  85  Md.  430,  37  Ati. 
209;. Hooper  v.  Feigner,  80  Md.  262,  30  Atl. 
911;  Perry,  Tr.  §  520;  Otoens  v.  Crow,  62 
Md.  491;  Gloyd  v.  Bojf,  2  Ohio  C.  C.  253; 
Whall  V.  Converse,  146  Mass.  345,  15  N.  E. 
660. 

The  question  as  to  whether  or  not  there 
may  be  children  bom  is  one  of  fact,  suscepti- 
ble of  proof  as  any  other  fact  is  proved. 

Dial  V.  Dial,  21  Tex.  529. 

Messrs.  John  Hinklej  and  Iiouis  J. 
Burger,  for  appellee: 

The  evidence  fails  to  carry  conviction  that 
a  mistake  had  been  made  in  the  form  of  the 
deed  of  trust. 

Second  Nat.  Bank  v.  Wrightson,  63  Md. 
81;  McDonnell  v.  Milholland,  48  Md.  540; 
Keedy  v.  Nally,  63  Md.  311;  Philpott  v.  El- 
liott, 4  Md.  Ch.  273. 

The  absence  of  a  power  of  revocation  in  a 
voluntary  settlement,  and  the  fact  that  the 
attention  of  the  settlor  was  not  called  to 
that  absence  does  not  make  a  voluntary  set- 
tlement invalid. 

Kerr,  Fraud  &  Mistake,  pp.  179, 180 ;  Hen- 
ry V.  Armstrong,  L.  R.  18  Ch.  Div.  668;  Hall 
V.  Hall,  L.  R.  8  Ch.  430;  Brett,  Lead.  Cas. 
10 
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in  Modem  Eq.  27;  Brown  v.  Mercantile 
Trust  d  Deposit  Oo.  87  Md.  377,  40  Atl.  266. 

The  deed  had  been  ccmfirmed  alter  it  be- 
came effective. 

HetcitVs  Appeal,  56  Md.  609. 

ImpoBsibility  of  having  issue  will  never 
be  presumed. 

List  V.  Rodney,  83  Pa.  483;  Flora  v.  An- 
derson, 67  Fed.  182;  Read  v.  Fite,  8  Humph. 
328;  Lawson,  Presumptive  Ev.  p.  302;  Mil- 
ler V.  Macomh,  25  Wend.  229;  2  Taylor, 
Med.  Jur.  2d  ed.  p.  303. 

The  admission  of  medical  teatimony  as  a 
foundation  for  a  decree  establishing  that  a 
woman  will  not  bear  childroi  is  contra 
honos  mores  in  the  highest  degree. 

Re  Datceon,  L.  K.  39  Gh.  Div.  161. 

MoSherrjy  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  bill  of  complaint  which  inaugurated 
this  proceeding  was  filed  on  August  11,  1902, 
in  the  circuit  court  of  Baltimore  city  by  P. 
Sidney  Ricards  and  Virginia,  his  wife, 
against  the  Safe  Deposit  &  Trust  Company 
of  Baltimore.  It  states,  in  substance,  that 
in  1871  the  grandfather  of  Ricards  died, 
leaving  a  will  by  the  terms  of  which  a  trust 
was  created.  By  the  provisions  of  this  trust 
one  half  of  the  income  arising  from  the 
trust  property  was  directed  to  be  paid  to  the 
widow  of  the  testator  during  her  life,  and 
the  other  half  to  the  testator's  daughter, 
Frances  Virginia,  during  her  natural  life. 
It  was  further  provided  that  on  the  death 
of  the  daughter,  leaving  the  widow  surviv- 
ing her,  the  share  of  the  income  bequeathed 
to  the  daughter  during  her  life  should  be 
payable  to  her  diildren  living  at  the  time  of 
her  death,  until  they  attained  the  age  of 
twenty-one  years.  The  will  further  declared 
that  after  the  death  of  the  widow  and 
daughter,  and  upon  the  children  of  the 
daughter  reaching  the  age  of  twenty-one 
years,  the  trust  should  cease,  and  the  prop- 
erty covered  by  it  should  belong  absolutely 
to  the  children.  In  February,  1902,  the 
daughter  of  the  testator  died,  leaving  the 
plaintiff,  P.  Sidney  Ricards,  and  Greorge  P. 
Ricards  her  only  surviving  children;  they 
both  being  above  the  age  of  twenty-one.  The 
proportion  of  the  mother's  share  of  the  trust 
estate  to  which  the  plaintiff  was  entitled  is 
about  $20,000.  The  widow  of  the  testator 
is  still  living,  but  upon  her  death  the  plain- 
tiff's half  of  her  share  of  the  trust  estate 
will  be  something  in  the  neighborhood  of 
$22,000  more.  In  August,  1890,  before 
either  share  of  the  trust  estate  had  come 
into  the  possession  of  Ricards,  he  executed  a 
deed  of  trust  which  he  and  his  wife  now 
seek,  by  these  proceedings,  to  have  annulled 
and  vacated.  By  that  deed  the  plaintiff 
granted,  assigned,  and  conveyed  to  Charles 
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Lake  all  the  right,  title,  interest,  and  estate 
which  the  settlor  then  had  or  might  there- 
after be  entitled  to  under  the  provisions  of 
his  grandfather's  will.  This  grant  was  upon 
the  following  trust,  namely :  "He  shall  col- 
lect the  income  and  profits  of  the  said  trust 
property,  and  shall,  first  of  all,  during  the 
natural  life  of  the  said  P.  Sidney  Ricards, 
apply  and  appropriate  such  profits  and  in- 
come to  the  proper  support  and  maintenance 
of  the  said  P.  Sidney  Ricards  and  his  wife, 
Virginia  S.  Ricards,  and  for  the  proper  sup- 
port and  maintenance,  as  well  as  education, 
of  any  children  that  may  be  bom  of  their 
marriage,  without  any  daiim  and  to  the  ex- 
clusion of  all  rights  that  may  be  set  up  by 
any  creditors  of  the  said  P.  Sidney  Ricards ; 
and  the  said  trustee  shall  rettim  to  the  said 
grantor  a  full  account  of  his  disbursements 
at  least  once  a  year,  and  after  the  payment 
of  all  charges  incurred  by  the  said  trustee  in 
the  premises,  any  surplus  inccnne  shall  be 
paid  over  into  the  hands  of  the  said  P.  Sid- 
ney Ricards,  or  to  his  order,  an(^  not  other- 
wise. If  the  said  P.  Sidney  Ricards  should 
die,  leaving  his  said  wife  surviving  him, 
without  children  bom  of  their  marriage,  the 
said  trustee  shall  become  discharged,  and 
the  said  trustee  shall  convey,  assign,  and 
transfer  all  the  property  covered  by  this 
deed  absolutely  unto  the  said  Virginia  S. 
Ricards;  but  if  the  said  P.  Sidney  Ricards 
shall  die,  leaving  his  said  wife  and  a  child 
or  children,  bom  of  their  marriage,  surviv- 
ing him,  the  said  trustee  shall  at  once  dis- 
tribute the  said  property  between  and  to 
this  said  M'ife  and  child  or  children  just  as 
the  law  would  dispose  of  it,  if  it  were  owned 
by  him  free  of  any  trust  and  he  had  died 
intestate.  If  he  should  survive  his  said  wife, 
and  should  die,  leaving  children  of  their 
marriage,  then  the  said  trust  shall  be  dis- 
charged, and  the  said  children  shall  become 
absolutely  entitled  to  the  said  property  cov- 
ered by  this  deed."  This  deed  was  placed  on 
record  in  the  office  of  the  clerk  of  the  super- 
ior court  of  Baltimore  city  shortly  after  its 
date.  Mr.  Lake  having  neglected  or  declined 
to  act  as  trustee,  the  plaintiff  and  his  wife, 
on  the  11th  of  April,  1902,  filed  a  bill  in  the 
circuit  court  of  Baltimore  city  wherein  the 
trusts  hereinbefore  mentioned  were  set 
forth,  and  a  certified  copy  of  the  deed  of 
trust  was  exhibited.  It  was  alleged  in  the 
bill  that  Mr.  Lake  had  declined  to  act  aa 
trustee,  and  that  it  would  be  necessary  for 
a  new  trustee  to  be  appointed  "to  perform 
and  carry  out  the  said  trusts  in  said  deed 
mentioned;"  and  the  plaintiffs  nominated 
the  Safe  Deposit  &  Trust  Company  of  Balti- 
more as  such  trustee.  On  the  same  day  the 
court  passed  a  decree,  by  consent  of  the  par- 
ties, appointing  the  trust  company  substi- 
tuted ^ustee,  and  directed  the  new  trustee 
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to  administer  the  tnuts  created  by  the  deed 
under  the  direction  of  the  circuit  court. 
The  bill  of  complaint  upon  which  this  last- 
named  decree  was  founded  was  signed  by 
both  Ricards  and  his  wife.  In  March,  1002, 
Kicards  gave  to  Lake,  trustee,  and  to  his 
successor,  an  order  directing  the  whole  of 
the  income  arising  from  the  trust  estate  to 
be  paid  to  his  (Ricards*)  wife  for  their  joint 
support  and  maintenance.  After  the  events 
thus  far  narrated  had  transpired,  the  bill  of 
complaint  now  before  us  was  filed,  as  we 
have  said,  in  August,  1902. 

The  grounds  upon  which  it  is  sought  to 
set  aside  the  deed  of  trust  are:  First,  that 
the  settlor  misundo'stood  the  scope  and  pur- 
port of  the  conveyance  in  this :  That  he  be- 
lieved it  was  intended  to,  and  did  in  fact, 
transfer  his  interest  in  the  trust  estate  to 
his  wife  absolutely;  secondly,  that,  inas- 
much as  the  possibility  of  his  wife  having 
issue  was  extinct,  and  inasmuch,  therefore, 
as  there  oould  be  no  persons  entitled  in  re- 
mainder under  the  terms  .  of  the  deed  of 
trust,  the  trusts  ought  to  be  terminated  up- 
on the  joint  request  of  the  settlor  and  the 
only  possible  beneficiary, — ^the  wife, — she 
baring  received  from  her  husband,  shortly 
before  the  bill  was  filed,  an  absolute  assign- 
ment of  all  his  interest  in  the  trust  prop- 
erty. It  must  be  noted  at  the  outset  that 
the  case  is  entirely  free  from  any  charge  of 
fraud,  misrepresentation,  or  deceit. 

With  regard  to  the  averment  of  mistake, 
we  deem  it  necessary  only  to  say  that  the 
evidence  contained  in  the  record  fails  in  our 
judgment  to  eetoblish  it.  It  would  serve  no 
useful  purpose  to  go  into  an  analysis  of  the 
evidence,  because,  even  were. there  room  to 
question  the  accuracy  of  the  conclusion  just 
announced,  there  are  two  distinct  acts  of 
ratification  of  the  deed  which  would  pre- 
clude the  plaintiffs  from  now  impeaching  it, 
although  the  settlor  might  not  have  compre- 
hended its  full  significance  and  effect  when 
he  executed  it.  Those  two  acts  of  ratifica- 
tion are:  First,  the  order  directing  the 
trustee  to  pay  the  whole  income  to  the  set- 
tlor's wife;  secondly,  the  bill  of  complaint 
filed  by  the  plaintiffs  to  procure  the  appoint- 
ment of  a  new  trustee.  Both  of  these  acts 
of  necessity  imply  that  the  settlor  and  the 
life  beneficiary  were  fully  aware  of  the  con- 
tents of  the  deed.  Not  the  faintest  protest 
was  entered  against  its  terms,  but,  on  the 
contrary,  the  request  made  of  the  circuit 
eourt  to  designate  a  new  trustee  to  carry  out 
the  trusts  declared  in  the  deed  of  itself  in- 
volved a  recognition  and  an  afiSrmance  of 
those  trusts,  and  was  tantamount  to  an  as- 
■ertion  that  the  deed  correctly  represented 
the  faitention  and  the  object  ol  Ricards.  In 
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the  face  of  these  emphatic  acts  of  ratifica- 
tion, it  would  be  useless  to  further  consider 
or  discuss  the  averment  of  mistake.  We 
may  add,  however,  that,  inasmuch  as  the 
deed  of  trust  was  executed  as  long  ago  as 
August  4,  1800,  and  no  attempt  was  made  to 
impeach  it  until  August  11,  1002,  such  a 
long  delay  and  acquiescence,  under  the  cir- 
cumstances heretofore  stated,  are  a  com- 
plete bar  to  relief  on  the  ground  of  mistake. 
tietoitt's  Appeal,  55  Md.  517 ;  Beard  v.  Hub- 
ble, 9  Gill,  431. 

We  now  come  to  a  much  more  serious  and 
delicate  question.  Is  it  competent  to  the 
plaintiffs  to  prove  by  medical  testimony 
that  Mrs.  Ricards  is  incapable  of  bearing 
childroi?  It  may  be  conceded  that,  where 
all  the  parties  in  interest  are  in  being  and 
all  are  sui  juris,  they  may  agree  to  ter- 
minate the  trust,  and,  if  no  reason  appears 
for  denying  their  request,  a  court  of  equity 
will  terminate  the  trust.  Beach,  Tr.  §  761. 
Lying  behind  this  legal  proposition  is  the 
inquiry  above  propounded,  because,  unless 
there  is  no  possibility  of  Mrs.  Ricards  hav- 
ing issue,  and  unless  this  physical  condi- 
tion can  be  lavrfully  proved  in  the  way  and 
by  the  means  by  which  it  has  been  attempted 
to  be  established  in  this  case,  all  persons 
who  mi^t  have  an  interest  in  the  trust 
funds,  and  who,  if  in  being,  would  have  sudi 
interest,  are  not  in  being,  and  the  rights 
which  they  would  have,  on  coming  into  be- 
ing, cannot  be  affected  or  interfered  wltli. 
Consequently  this  branch  of  the  controven^ 
turns  and  depends  upon  the  amwer  that 
may  be  given  to  the  inquiry  as  to 
whether  the  medical  proof  set  out  in  the 
record,  and  objected  to  by  tlM  trostee,  is 
competent  and  admissible.  We  fefrain  for 
obvious  reasons  from  setting  forth  the  de- 
tails of  this  testimony.  Mrs.  Ricards  is  fif- 
ty-three years  of  age.  Her  husband  is  sev- 
eral years  younger.  There  are  some  early 
English  cases  which  upheld  or  sanctioned  a 
presumption  that  a  woman  of  Mrs.  Ricards' 
age  was  incapable  of  bearing  children.  The 
more  modern  English  cases  have  not  adopted 
or  relied  on  this  presumption.  Re  Dawson, 
L.  R.  39  Ch.  Div.  156;  Be  Bayer,  L.  R.  6 
Eq.  319.  In  LawB<m,  Presumptive  Ev.  p. 
302,  it  is  said:  "In  a  number  of  cases  the 
English  courts  have  acted  on  the  presump- 
tion that  a  woman  beyond  a  certain  age  is 
incapable  of  child-bearing.  No  case  can  be 
found  in  the  American  oourts  in  which  such 
a  presumption  has  been  given  effect  to."  At 
best,  such  a  presumption  is  speculative.  It 
is,  as  the  very  term  "presumption"  implies, 
a  mere  inference,  and  not  a  certainty;  and  it 
would  be  exceedingly  unsafe  to  permit  prop- 
erty rights  u>  depend  upon  so  precarious  a 
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basis.  But  the  proposition  here  gooM 
further.  It  does  not  contemplate  reliance 
on  a  simple  presumption.  Physical  condi 
tions  have  been  testified  to  by  medical  wit- 
nesses >%ho  have  expressed  the  opinion  that 
there  was  no  possibility  of  the  life  tenant 
being  the  mother  of  children.  Can  such  ev- 
idence be  received  in  a  court  of  justice  to 
affect  the  devolution  of  property,  or  to  di- 
vert the  course  marked  out  for  it  to  follow? 
The  admission  of  such  evidence  in  a  case 
like  this,  where  the  avowed  purpose  of  the 
proceeding  is  to  cut  out  or  strike  down  an 
estate  in  remainder,  would  or  might  be  pro- 
ductive of  most  disastrous  results.  If,  be- 
cause of  physical  degeneracy,  atrophy,  or  de- 
cay, a  medical  man  may,  in  a  controversy 
involving  title  to  an  estate,  testify  that  a 
woman  is  incapable  of  bearing  children,  so 
that  a  trust  deliberately  created  for  her 
benefit  during  her  life  only  may  be  brought 
to  an  end,  with  a  view  of  vesting  an  abso- 
lute interest  in  her,  or  so  that  tlie  vesting 
of  a  remainder  may  be  accelerated,  no  one 
caB  foretell  to  what  lengths  such  a 
precedent  would  lead.  A  surgical  operation 
extirpating  t)ie  uterus,  for  instance,  would 
make  it  absolutely  certain  that  no  issue 
could  be  borne.  If  proof  like  that  now  un- 
der consideration  were  admitted,  upon  what 
principle  could  evidence  showing  that  an 
operation  of  the  kind  indicated  had  been 
-performed  be  excluded?  And,  if  not  ex- 
cluded, what  would  prevent  interested  par- 
ties from  resorting  to  such  or  similar  op- 
erations, if  by  a  resort  to  them  a  mere 
equitable  Uffe  estate  could  be  converted  into 
an  absolute  Interest?  It  is  wholly  imma- 
terial whether  the  inability  to  bear  children 
arises  from  natural  or  from  artificial 
causes.  It  is  n;ot  tlie  cause,  but  the  faxst, 
that  alone  controls  the  question,  and  the 
single  fact  to  which  the  law  looks  is  death. 
Upon  a  case  of  first  impressions,  ajs  this 
case  is,  we  are  bound  to  examine  and  weigh 
the  results  that  may  lie  beyond  the  narrow 
horizon  of  an  isolated  controversy,  and  to 
consider  the  moral  aspects  of  the  situation, 
in  reaching  a  conclusion  which,  when 
reached,  may  be  fraught  with  such  danger- 
ous and  demoralizing  consequences.  It  is 
obviously  not  the  province  of  courts  of  jus- 
tice, and  especially  courts  of  equity,  to  en- 
courage in  any  way  a  resort  to  a  method 
like  this  for  defeating  a  settlement  or  ter- 
miaating  a  trust.  If  the  evidence  set  out 
in  the  record  should  be  received,  no  line 
could  be  dra\vn  restricting  or  marking  its 
limits,  and  no  satisfactory  reason  oould  be 
given  for  the  exclusion  of  the  other  species 
to  which  we  have  alluded;  and,  if  the  lat- 
ter sort  of  evidence  be  admitted,  a  court  ol 
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conscience  would  be  made  the  instrument 
for  the  promotion  or  encouragrment  of  acts 
most  manifestly  subversive  of  good  morals. 
Rven  had  the  question  aa  to  the  admissi- 
bility of  this  kind  of  testimony  been  de- 
cided in  other  jurisdicticms  adversely  to  the 
view  we  take,  we  should  feel  constrained, 
upon  grounds  of  a  sound  public  policy,  to 
exclude  the  testimony  in  a  contention  like 
this. 

In  Re  Dairson,  L.  R.  39  Ch.  Div.  155,  Jus- 
tice Chitty,  in  dealing  with  a  trust  alleged 
to  be  void  for  remoteness,  said:  "Tliere- 
upon  this  argument  is  raised, — ^that  the  par- 
ties are  at  liberty,  when  the  bill  is  brought 
before  the  court,  to  give  other  evidence  of 
the  state  of  things  existing  at  the  testator's 
death,  for  the  purpose*  of  showing  that  some 
I  person  mentioned  in  the  will  whose  issue 
are  to  take  can  have  no  issue  born  after  the 
testator's  death.  Death,  of  course,  in  the 
testator*s  lifetime,  proves  the  fact  of  the  im- 
possibility of  having  any  issue  bom  after 
his  death,  and  it  is  said  that  the  law  can- 
not be  so  one-sided  as  to  confine  itself  in 
point  of  principle  to  the  mere  case  of  death. 
It  cannot  be  Suggested,  it  is  argued,  that 
th&re  is  any  difl'erence  between  showing  the 
impossibility  of  issue  by  death  and  in  any 
other  way,  and  that,  consequently,  evidence 
is  admissible  to  prove  that  a  person  named 
in  the  will,  whose  issue  are  to  take,  and 
with  regard  to  whose  issue  the  question  of 
perpetuities  arises,  can  have  no  issue 
bom  after  the  testator's  death,  and  con- 
sequently that  in  this  case  I  ou^t 
to  admit  evidence  to  show  that  the 
lady  had  attained  that  age  at  which 
it  was  impossible  she  oould  have  is- 
sue. If  I  thought  this  point  could  be  taken, 
and  that  evidence  was  admissible,  I  should 
require  it  to  be  proved  as  a  fact,  as  any 
other  fact  must  be  proved  to  the  satisfaction 
of  the  court;  that  is  to  say,  I  should  not  aa- 
siune,  by  reading  text-books'  on  the  subject, 
that  I  had  mastered  the  whole  subject,  and 
that  I  was  in  a  position  myself  to  determine 
such  a  question  as  this  without  the  testi- 
mony of  experts.  Tliis  question,  then,  is 
whether  such  evidence  is  admissible.  The 
question  came  before  Lord  Kenyon  rather 
more  than  one  hundred  years  ago,  and 
be  decided  this  exact  point  in  the  case  of 
Jee  V.  Audley,  1  Cox  Ch.  Cas.  324.  It  is 
said  that  it  is  not  a  decision,  but  a  mer«* 
dicium,  I  think  it  can  be  shown  by  a 
slight  examination  of  the  case  to  be  a  de- 
cision, and  the  ground  of  his  holding*  that 
the  will  violated  the  rule  against  perpetui-  • 
ties.  In  that  case  there  was  a  gift  to  the 
children  of  John  and  Elizabeth  Jee,  which 
was  limited  to  take  effect  upon  an  ev^ot 
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which  was  too  remote  according  to  the  law 
as  it  then  stood.  The  words  used  in  the 
testator's  will,  which  introduced  this  con- 
dition, were  words  which  imported  a  gen- 
end  failure  of  issue.  The  gift,  then,  was  to 
persons  who  could  then  have  been  ascer- 
tained, who  must  have  come  into  being  with- 
in lives  in  being, — that  is  to  say,  within  the 
lives  of  John  and  Elizabeth  Jee, —  because 
the  limitation  was  to  their  children.  But 
it  was  not  a  limitation  to  their  children  at 
birth.  It  was  a  limitation  postponed  as  to 
vesting,  when  the  case  is  examined,  to  the 
^ame  point  of  time  as  that  which  was  de- 
noted by  the  indefinite  failure  of  issue  of 
the  preceding  taker.  Consequently  it  ran 
thus:  On  the  happening  of  an  event  which 
was  too  remote,  I  give  to  the  unborn  chil- 
dren of  my  kinsman,  John,  and  his  wife, 
Elizabeth,  who  were  then  living;  not  to 
those  children  at  twenty-(Hie,  not  to  those 
children  at  birth,  but  to  those  children,  it 
might  have  been,  some  fifty  years  after  the 
death  of  the  testator.  The  point  of  the  case 
turned  on  the  words  'then  living,'  and  the 
master  of  the  rolls  said  that,  if  it  had  been 
to  the  daughters  of  John  and  Elizabeth  liv- 
ing at  the  time  of  his  will,  or  the  time  of 
his  own  death,  the  gift  would  have  been 
very  good;  but  he  decided  the  ca«e  on  the 
ground  that  it  was  possible,  in  point  of 
law,  that  John  and  Elizabeth  should  have 
children  bom  after  the  testator's  death.  The 
arpiment  was  that  there  was  no  real  possi- 
bility,— I  am  using  the  words  from  the  re- 
port itself, — ^no  real  possibility  of  their  hav- 
ing any  children  born  after  the  testator's 
death,  because  they  were  both  seventy  years 
of  age;  and,  if  the  master  of  the  rolls  had 
accepted  the  proposition  that  there  was  no 
possibility  of  issue,  then  he  must  have  de- 
cided that  the  gift  was  good.  But  this  is 
what  he  says;  After  speaking  of  the  law 
against  perpetuities  being  one  of  the  land- 
marks, he  goes  on:  *lt  is  grown  reverend 
by  age,  and  is  not  now  to  be  broken  in  upcp . 
T  am  desired  to  do  in  this  case  something 
uhich  1  do  not  feel  myself  at  liberty  to  do, 
namely,  to  suppose  it  impossible  for  per- 
HonB  in  so  advanced  an  age  as  John  and  Eliz- 
abeth Jee  to  have  children;  but,  if  this  can 
be  done  in  one  case,  it  can  be  done  in  an- 
other, and  it  is  a  very  dangerous  experiment, 
and  introductive  of  the  greatest  inconven- 
ience to  give  a  latitude  to  such  sort  of  con- 
jecture.* It  is  clear  that  Lord  Kenyon  was 
eonsidering  the  case  generally,  and  it  is  clear 
that  if  he  had  admitted  the  evidence  in  this 
f^ne,  or  admitted  any  argument  with  regard 
to  the  impossibility  of  issue,  it  would  have 
followed  that  he  must,  and  that  the  court 
mi»j9t,  in  every  other  case  make  an  inquiry 
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into  the  possibility  of  issue  other  than  that 
which  arises  from  death.  As  I  pointed  out 
in  the  argument,  if  medical  testimony  was 
admitted  in  this  case  for  the  purpose  of 
showing  that  the  lady  was  past  child-bear- 
ing, it  would  equally  be  admitted  as  a  mat- 
ter of  law  in  the  case  of  a  woman  of  younger 
age;  and  it  may  be  medical  testimony  could 
show  that  she  was  incapable  of  bearing  a 
child,  and  evidence  of  that  class  might, 
therefore,  consistently  with  the  supposed 
principle,  be  adduced  in  the  case  of  a  woman 
of  thirty,  or  even  young€*r;  and,  if  the  prin- 
ciple is  pursued  in  this  way,  there  could  be 
no  ground  for  rejecting  evidence  in  the  case 
of  a  man.  It  is  imnecessary  to  pursue  that. 
Of  course,  the  probability  is  not  great;  but 
there  are  cases,  1  take  it,  in  which  it  could 
be  proved  that  it  was  impossible  for  a  man 
to  have  children.  The  master  of  the  rolls 
appears  to  me  to  have  deliberately  rejected 
this  argument  on  grounds  which  appeared 
to  him  to  be  sufficient,  and  he  speaks  of  the 
danger  of  the  experiment,  and  the  great  in- 
convenience and  the  latitude  which  would  be 
introduced  into  the  law.  That  is  a  decision 
pronounced,  as  I  have  said,  more*  than  a 
century  ago,  and  it  is  cited  in  the  text-books 
without  any  adverse  comment.  It  has  also 
been  mentioned  by  several  eminent  judges 
since,  and  with  approval.  It  may  be  that 
sometimes  rhetori(»i  phrases  are  applied 
even  by  eminent  judges  to  propositions  of 
law.  In  Dungannon  v.  Smithy  12  Clark  & 
h\  631,  Lord  Brougham  in  eloquent  language 
described  it  as  'one  of  the  comer  stones  of 
the  law,'  and  I  understand  the  lord  chan- 
cellor in  the  same  case  to  have  considered 
the  decision  in  Jee  v.  Audley,  1  Cox  Ch.  Cas. 
324,  to  be  one  of  the  landmarks." 

The  testimony  of  the  medical  witnesses 
being  excluded,  there  is  nothing  in  the  rec- 
ord to  show  that  tliere  may  not  be  children 
bom  who  would  be  entitled  under  the  deed 
of  trust  to  the  estate  in  remainder.  It 
therefore  follows  that  Mrs.  Ricards  is  not 
entitled,  under  the  assignment  from  her  hus- 
band, to  the  entire  estate,  if  the  deed  of 
trust  is  not  void  on  the  first  ground  we 
have  discussed.  Having  reached  the  conclu- 
sion that  the  deed  is  not  void  on  that 
ground,  none  of  the  other  questions  so  very 
ably  argued  by  the  learned  counsel  for  the 
appellants  need  be  alluded  to.  The  court 
below  dismissed  the  bill  of  complaint,  and 
thereby  upheld  the  validity  of  the  deed  of 
trust.  We  fully  concur  in  that  result,  and 
accordingly  affirm  the  decree  in  all  particu- 
lars. 

Decree  affirmed,  with  costs;  the  costs  to 
be  paid  out  of  tlie  trust  estate. 
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1.  A  railroad  company  chartered  to 
transact  tlie  ireneral  hnaineiia  of  a 
common  carrier  canuot  by  special  con- 
tract make  itself  a  special  carrier  as  to  a  par- 
ticular commodity,  such  as  newspapers,  so  as 
-^^  to  be  able  to  make  discriminating  contracts  in 
favor  of  one  publishing  house  against  others. 

a.  The  mere  fact  that  a  train  la  rnn  hy 
a  railroad  company  at  the  solicita- 
tion of  a  nevrapaper  pnhllaher,  who 
agrees  that  the  dally  revenue  shall  amount  to 
a  certain  sum  in  consideration  that  he  have 
the  exclusive  right  to  use  it  for  the  trans- 
portation of  papers,  does  not  make  it 
a  chartered  train,  so  as  to  enable  the 
carrier  to  exclude  other  publishers  from 
its  use,  where  it  is  placed  on  the  regular 
schedule  of  the  road,  and  advertised  to  carry 
persons  and  property  generally  the  same  as 
'  other  jtralns. 

8.  A  shipper  npon  vrhoae  aollcltatlon  a 
train  «vaa  entahllahed  for  the  accommo- 
dation of  his  business  is  not  a  necessary  party 
to  a  suit  by  a  rival  to  compel  the  railroad 
company  to  furnish  him  with  equal  facilities 
upon  it. 

4.  A  shipper  Tvho  la  made  a  party  to  a 
•nit  to  compel  a  railroad  company  to 
fnrntah  e^nal  facllltlea  to  a  rl-ral 
upon  a  train  which  has  been  established  at  the 
shipper's  solicitation,  but  against  whom  no 
relief  is  asked,  cannot,  by  cross  bill,  compel 
complainant  to  share  the  expense  which  the 
establishment  of  the  service  has  cost  him. 

6.  A  shipper  who  procnres  the  estab- 
lishment of  a  train  for  the  accommo- 
dation of  his  hnslness  by  guaranteeing 
the  carrier  against  loss,  with  the  understand- 
ing that  it  shall  not  be  at  the  service  of  rivals, 
cannot,  when  the  carrler^is  compelled  to  serve 
such  rivals,  compel  them  to  contribute 
to  the  expense  of  establishing  the  train, 
since  it  would  be  impossible  to  state  an 
equitable  account.  One  is  no  more  bound  to 
contribute  than  are  all  who  have  utilized  the 
advantages  of  that  train,  and  no  shipper  is 
bound,  as  a  condition  of  the  right  to  have  his 
property  transported  by  a  particular  train,  to 
share  a  burden  voluntarily  assumed  by  an- 
other shipper  for  the  purpose  of  having  the 
train  established. 

(June  30,  1903.) 


NoTB.-<— As  to  compulsory  service  by  common 
carrier,  see.  in  this  series,  note  to  Rushville  v. 
Ruahvllle  Natural  Oas  Co.  15  L.  R.  A.  321 ;  also 
Klrby  v.  Western  U.  Telcg.  Co.  30  L,  R.  A.  612 ; 
California  Powder  Works  v.  Atlantic  &  P.  R. 
Co.  36  L.  R.  A  648 :  Seasongood,  S.  K.  &  Co.  v. 
Tennessee  k  O.  River  Transp.  Co.  40  L.  R.  A. 
270;  and  Mathis  y.  Southern  R.  Co.  61  L.  R. 
A.  824. 
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APPEAL  by  defendanU  from  a  decree  of 
the  Chancery  Court  for  Shdby  County 
in  favor  of  complainant  in  a  suit  to  com- 
pel the  defendant  railroad  company  to  fur- 
nish complainant  with  facilities  for  the  ship- 
ping of  papers  by  a  certain  train  upon  its 
road.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  P.  Ponton  and  IXTriekt, 
Peters,  A  IXTrlsbt  for  appellanta. 

Mr,  O.  T.  Fitshneli,  for  appellee: 

The  Southei-n  Railway  Company  is  a  com- 
mon carrier,  and  must  treat  all  shippers  of 
packages  of  newspapers  alike. 

Hutchinson,  Carr.  §  49.  Moss  v.  Bettis, 
4  Heisk.  661,  13  Am.  Rep.  1;  Gordon  v. 
Hutohinsim,  1  Watts  &  8.  2d5,  37  Am.  Dec. 
464. 

Railroad  companies  are  by  the  very  na- 
ture of  their  business  and  organic  character 
common  carriers,  and  liable  as  such. 

FaZvey  v.  Georgia  R.  Co.  76  Ga.  597; 
Selma  d  M.  R,  Co.  v.  Butts,  43  Ala.  385,  94 
Am.  Dec.  604;  M'Clure  v.  Richardson,  Rice 
L.  215,  33  Am.  Dec.  105;  Moses  v.  Norris,  4 
N.  H.  304;  Chevallier  v.  Straham,  2  Tex. 
115,  47  Am.  Dec.  639;  Chouteauw  v.  Leech, 
18  Pa.  224,  57  Am.  Dec.  602;  Haynie  v.  Bay- 
lor, 18  Tex.  498. 

A  railroad  company  cannot  close  its  office 
and  refuse  to  receive  goods  for  cartage, 
while  at  the  same  time  it  continues  to  re- 
ceive similar  goods  from  a  particular  in- 
dividual. 

Carton  v.  Bristol  &  E.  B.  Co.  1  Best  &  8. 
112;  Chicago  d  N.  W,  -B.  Co.  v.  People,  50 
111.  365,  8  Am.  Rep.  690;  Messenger  ▼.  Penn- 
sylvania R.  Co.  37  N.  J.  L.  531,  18  Am.  Rep. 
754;  Ijevi  v.  Lynn  d  B.  R.  Co.  11  Allen,  300, 
87  Am.  Dec.  713;  6  Am.  &  Eng.  Enc.  Law, 
p.  257. 

Every  common  carrier  must  carry  for  all 
to  the  extent  of  his  capacity,  without  un- 
due or  unreasonable  discrimination,  either 
in  charges  or  facilities. 

Atchison,  T.  d  8.  F.  R.  Co,  v.  Denver  d 
N.  O.  R.  Co.  110  U.  S.  667,  28  L.  ed.  291,  4 
Sup.  Ct.  Rep.  185. 

A  common  carrier  must  carry  for  all 
alike,  and  cannot  show  preferences. 

Hutchinson,  Carr.  2d  ed.  §  297.  Rice  v. 
Atchison,  T.  d  8.  F.  R.  Co,  3  Inters.  Com. 
Rep.  264. 

All  that  can  be  required  on  the  part  of  the 
owner  of  goods,  by  way  of  compensation,  is 
that  he  shall  be  ready  and  willing  to  pay  a 
reasonable  compensation,  and  to  deposit  the 
money  in  advance,  if  required. 

2  Redf.  Railways,  p.  95,  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  145. 
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B«asd»  Gh.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  injnnotion  bill  filed  by  the  com- 
plainanty  a  oorpor&tion  organized  under  the 
laws  of  Tenneeeee,  against  the  Southern 
Railway  Company,  a  corporation  chartered 
by  the  state  of  Virginia,  engaged  in  operate 
ing  a  line  of  railroad  running  between  the 
cities  of  Memphis  and  Chattanooga,  and  the 
Commercial  Publishing  Company,  a  corpora- 
tion with  a  charter  issued  under  the  author- 
ity of  the  state  of  Tennessee.  The  first  and 
third  of  these  corporations  are  engaged  in 
the  publication  and  circulation  of  two  daily 
ne^'spapers,  and  have  their  situs  in  the  city 
of  Memplus,  and  the  Southern  Railway  Com- 
pany is  a  common  carrier  of  freight  and 
passengers  between  the  termini  mentioned. 
The  controversy  arises  out  of  a  refusal  upon 
the  part  of  the  railway  company  to  receive 
and  carry  upon  its  trahi  No.  6,  scheduled  to 
leave  Memphis  for  Huntsville,  Alabama, 
each  morning  at  4:30  o'clock,  packages  con- 
taining newspapers  published  by  the  com- 
plainant company  and  put  up  for  delivery 
at  certain  stations  along  the  line  of  said 
railroad;  the  refusal  being  based  upon  the 
ground,  alleged  by  the  railway  company, 
that  by  the  terms  of  ,a  contract  already  ex- 
iting betfween  it  and  the  Commercial  Pub- 
lishing Company  it  was  prohibited  from 
eanying  any  other  newspaper  than  such  as 
was  published  by  that  company.  The  facts, 
eonoeded  in  the  pleadings  or  found  in  the 
agreed  stipulation  of  counsel  in  the  record, 
are: 

The  defendant,  the  Commercial  Publish- 
ing Company,  was  on  the  29th  of  November, 
1001,  and  had  been  for  years  prior  thereto, 
engaged  in  the  publication  daily  of  a  news- 
paper called  the  ''Commercial-Appeal,**  of 
wide  eireulation,  and  especially  with  many 
subscribers  living  along  the  line  of  the  rail- 
road. At  that  time  there  was  no  early  train 
service  out  of  Memphis  by  which  newspapers 
could  be  carried  to  points  between  that 
place  and  Huntsville,  a  point  on  the  road 
situated  in  the  state  of  Alabama.  Conceiv- 
ing the  idea  that  the  value  of  its  newspaper 
would  be  largely  enhanced  by  the  establish- 
ment of  such  train,  it  entered  into  a  contract 
with  the  Southern  Railway  Company,  the 
terms  of  which,  so  far  as  it  is  necessary  to 
state  them,  may  be  summarized  as  follows: 
(1)  The  railway  company  agreed  to  operate 
a  passenger  train,  consisting  of  an  engine, 
a  combination  passenger  and  baggage  car, 
and  at  least  one  passenger  coach,  between 
Memphis  and  Huntsville,  leaving  Memphis 
about  4  A.  V.  daily,  and  reaching  Huntsville 
at  or  about  10:40  a.  m.,  and  on  its  return 
trip  departing  from  the  latter  place  about 
7:20  A.  M.  uid  arriving  at  Memphis  about 
2:00  P.  V.  (2)  It  agreed  to  forward  upon 
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said  traim  all  newspapers  which  the  Com- 
mercial Publishing  Company  flight  desire 
to  distribute  between  Memphis  and  Hunts- 
ville, and  to  transport  upon  such  train  daily 
also  such  employees  of  the  Commercial  Pub- 
lishing Company  as  might  be  necessary  to 
handle  the  same,  and  also  to  forward  daily 
on  a  freight  train  such  newspapers  to  points 
east  of  Huntsville;  also  to  operate  its  own 
hand  car  or  velocipede,  at  its  own  risk  and 
expense,  over  its  branch  line  to  Somerville, 
Tennessee,  fropi  the  town  of  Moscow.  (3) 
It  further  agreed  to  refuse,  so  far  as  it 
might  lawfully  do  so  without  violating  the 
postal  laws,  rules,  and  regulations  of  the 
United  States,  to  carry  upon  said  train  the 
newspaper  or  publication  of  any  other  pub- 
lishing company;  but  other  newspapers  or 
publications  wei*e  to  be  transported  upon 
any  other  train  or  trains  of  the  railway  com- 
pany except  the  one  in  question.  (4)  The 
contract  further  provided  thai  the  railway 
company  might  carry  on  said  train  all  such 
passengers  and  their  baggage,  express  mat- 
ter, and  other  business  usually  accommo- 
dated upon  passenger  trains,  as  might  be  of- 
fered, upon  such  rates  or  terms  as  it  might 
prescribe,  and  should  retain  all  earnings  and 
revenue  derived  from  the  operation  of  these 
trains.  (5)  It  was  also  provided  that  the 
employees  of  the  Commercial  Publishing 
Company  were  to  be  under  the  exclusive 
control  of  the  railway  company,  and  amena- 
ble to  the  orders  and  instructions  of  its  con- 
ductor»  and  to  the  reasonable  rules  and  reg- 
ulations of  the  carrier  company.  In  consid- 
eration of  these  undertakings  on  the  part  of 
the  railway  company,  on  its  part  the  Com- 
mercial Publishing  Company  in  this  con- 
tract guaranteed  to  the  railway  company  a 
revenue  from  the  operation  of  this  train  of 
$125  for  each  one  of  the  round  trips  con- 
templated by  the  oontraet,  and  agreed  to 
pay  the  railway  company  the  difference  be- 
tw^een  the  gross  earnings  of  each  of  these 
trips  and  this  sum.  The  Commercial  Pub- 
lishing Company  further  agreed  to  indem- 
nify the  railway  company  against  all  de- 
mands, suits,  judgments,  or  sums  of  money 
accruing  to  the  publishing  company  or  any 
one  or  more  of  its  employees  and  to  protect 
it  against  any  claims  of  the  employees  of 
the  publishing  company  and  the  cost  of  de- 
fending them,  if  suits  were  brought  against 
it.  In  other  words,  the  publishing  company 
agreed  to.  be  responsible  for  all  costs,  de- 
mands, and  claims  growing  out  of  the  op- 
eration of  the  train  and  incurred  in  handling 
papers  by  and  transporting  employees  of  the 
publishing  company.  It  also  undertook  to 
publish  daily  a  schedule  time-card  of  the 
railway  company  in  the  Commercial- Appeal, 
as  the  same  might  be  promulgated  from 
time  to  time,  with  all  desired  ohanges  and 
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corrections  therein  as  might  from  time  to 
time  be  ma^e,  and  also  to  publish  500  inches 
of  any  advertising  matter  desired  by  the 
railway  company,  all  of  which  should  be 
done  at  the  expense  of  the  Commercial  Pub- 
lishing Company.  The  railway  company, 
however,  agreed  to  grant  a  reasonable 
amount  of  free  transportation  over  its  lines 
to  the  publishing  company.  This  contract 
took  effect  December  1,  1901,  and  was  to 
continue  until  December  31,  1902,  with  the 
right  of  renewal  for  a  further  period  of  one 
year.  The  train  thus  provided  for  was  soon 
thereafter  put  in  operation  by  the  Southern 
Railway  Company,  and  it  is  agreed  in  the 
cause  that  it  was  one  of  its  scheduled  trains, 
and  was  advertised  to  the  public  as  such. 
It  is  also  agreed  that  it  was  controlled  ex- 
clusively by  that  company,  that  all  of  the 
revenue  derived  from  its  operation  was  its 
property,  and  that  it  carried  passengers  and 
their  baggage,  the  United  States  mail,  ex- 
press matter,  newspapers  of  the  Commercial 
Publishing  Company,  and  ail  such  other 
freight  as  is  usually  transported  on  pas- 
senger trains  of  a  commercial  railroexl. 

On  the  4th  of  May,  1002,  the  complainant 
began  in  the  city  of  Memphis  the  publica- 
tion and  issuance  of  a  daily  morning  paper 
called  the  "Memphis  Morning  News,"  and 
immediately  secured  several  thousand  sub- 
scribers in  the  territory  reached  by  this  line 
of  railroad.  Desirous  of  reaching  these  sub- 
scribers  at  as  early  hour  as  possible,  the 
complainant  demanded  the  right  to  ship  as 
freight  its  packages  of  newspapers,  properly 
directed  to  its  several  agents  at  the  various 
stations  along  the  line  of  the  railroad  where 
the  train  was  scheduled  to  stop,  and  ten- 
dered the  usual  charges  on  the  same.  This 
demand,  however,  was  refused  by  the  rail- 
way company,  upon  the  ground  that  it  was 
restrained  from  such  carriage  by  the  terms 
of  its  contract  with  the  Commercial  Publish- 
ing Company.  Upon  this  refusal  the  com- 
plainant then  tendered  to  the  railroad  com- 
pany a  bond,  with  proper  security,  in  con- 
sideration of  being  allowed  to  ship  its  padc- 
ages  of  newspapers  as  freight  on  this  train, 
by  which  it  undertook  to  indemnify  it 
against  all  loss  resulting  from  the  operation 
of  the  train  up  to  $125  for  each  round  trip 
thereof;  complainant  thereby  seeking,  so  far 
as  the  railway  was  concerned,  to  place  itself 
in  the  same  condition  of  liability  as  was  the 
Commercial  Publishing  Company.  This 
tender  was  also  declined.  Thereupon  the 
complainant  offered  for  transportation,  with 
charges  prepaid,  its  packages  of  newspapers 
to  the  Soutliern  Express  Company,  which 
was  shipping  express  matter  on  this  train; 
but  it  also  declined  to  receive  or  transport 
these  packages,  assigning  as  a  reason  for 
the  refusal  that  the  railway  company  had  re- 
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served  to  itself  exclusively  this  right.  The 
record  discloses  that,  in  order  to  avoid  com- 
plications which  possibly  might  result  from 
this  refusal,  the  express  company  temporari- 
ly withdrew  its  service  from  these  particular 
trains.  Thus  thwarted  in  all  its  efforts  to 
avail  itself  of  the  advantage  of  this  daily 
train,  and  there  being  none  other  by  which 
it  could  reach  its  subscribers  in  the  terri- 
tory tributary  to  this  railway,  so  as  favor- 
ably to  compete  with  the  Commercial  Ap- 
peal newspaper,  the  present  bill  was  filed. 

The  theory  of  the  bill  is  found  in  the 
ninth  clause  thereof,  which  is  in  these  words: 
"Complainant  avers  that  in  receiving  and 
transporting  the  papers  of  the  aforesaid 
Commercial  Publishing  Company  on  said 
train,  thus  enabling  it  to  deliver  its  papers 
to  its  subscribers  in  that  particular  terri- 
tory a  short  time  after  the  publication 
thereof,  and  in  refusing  to  receive  and  trans- 
port on  the  same  terms  the  papers  of  com- 
plainant, and  thus  depriving  it  of  an  oppor- 
tunity to  deliver  its  papers  to  its  sub- 
scribers with  equal  promptness,  the  defend- 
ant railway  company  has  been  and  still  is, 
granting  daily  to  said  Commercial  Publish- 
ing Company  an  undue,  unreasonable,  and 
unlawful  preference  or  advantage  over  com-, 
plainant,  and  has  been  and  still  is,  guilty  of 
an  unjust  and  illegal  discrimination  against 
complainant  and  in  favor  of  the  said  Com- 
mercial Publishing  Company.  .  .  .  Com- 
plainant is  advised,  and  so  diarges,  that  the 
said  contract  so  entered  into  by  and  between 
defendant  and  the  said  Commercial  Publish- 
ing Company,  in  so  far  as  it  attempts  to 
give  to  the  said  Commercial  Publishing 
Company  a  monopoly  of  transportation 
of  a  certain  kind  of  traffic,  to  wit,  news- 
papers, causes  the  defendant  Southern  Rail- 
way Company  to  violate  its  duty  as  a  com- 
mon carrier  by  refusing  to  receive  and 
transport  on  said  trains  the  newspapers  or 
publications  published  by  any  other  publish- 
er than  said  Commercial  Publishing  Com- 
pany, is  absolutely  prohibited,  and  unlaw- 
ful." It  is  also  alleged  that  the  contract 
was  violative  of  the  17th  section  of  an  act  of 
the  general  assembly  of  the  state  of  Ten- 
nessee, passed  March  24,  18d7,  and  ap- 
proved April  7,  1807,  which  is  in  these 
words :  "Be  it  enacted,  that  it  shall  be  un- 
lawful for  any  corporation  to  make  or  give 
any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  description  of 
traffic,  or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  descripticm  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage." Acts  1897,  p.  120,  chap.  10.  The 
prayer  of  the  bill  w*as,  in  effect^  that  the 
rights  of  the  complainant  in  this  regard  be 
ascertained  and  established,  that  an  injunc- 
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tion  be  awarded  restraining  the  defendant 
the  Southern  Railway  Company  as  a  com- 
mon carrier  from  discriminating  in  favor 
of  the  Commercial  Publishing  Company  and 
against  the  complainant  in  the  transporta- 
tion of  packages  of  their  respective  news- 
papers upon  this  train,  and  for  a  mandatory 
injunction  requiring  the  railway  company 
to  accord  to  it  the  same  privileges  as  were 
granted  the  publishing  company  in  the  mat- 
ter of  transportation,  upon  the  tender  of 
freight  charges  and  guaranties  against  loss 
such  as  had  been  executed  by  the  Commer- 
cial Publishing  Company;  and  upon  final 
bearing  it  was  asked  that  the  injunction  be 
made  perpetual  and  general  relief  be 
granted. 

To  this  bill  answers  were  filed  by  the  two 
defendants,  in  which  it  was  insisted  that 
under  the  conditions  existing  at  the  time  of 
the  making  this  contract  it  was  legal ;  that 
there  was  at  that  time  no  early  train  service 
out  of  Memphis  on  which  newspapers  could 
be  carried;  that  the  raili^Tty  company  did 
not  believe  this  train  would  be  self-support- 
ing, and  it  wa^  only  at  the  solicitation  of  the 
Commercial  Publishing  Company,  and  upon 
its  guaranty  that  it  should  earn  at  least 
$125  for  each  round  trip,  that  the  train  was 
put  on;  that  in  the  early  history  of  its  op- 
eration it  was  not  self-sustaining,  but  en- 
tailed a  loss  on  the  Commercial  Publishing 
Company  tmder  its  guaranty  of  about  $7,000 
in  money  paid  by  it  to  the  railway  com- 
pany. Under  these  facts  it  was  insisted  that 
this  train  was  a  chartered  train,  on  which 
alone  the  Commercial  Publishing  Company 
was  entitled  to  carry  its  newspapers,  and 
that  the  railway  company,  in  complying 
with  this  contract  hereinbefore  set  out,  was 
not  a  common  carrier,  and  was  not  guilty 
of  any  unjust,  unlawful,  or  discriminating 
conduct  against  the  complainant. 

With  its  answer  the  Commercial  Publish- 
ing Company  filed  a  cross  bill,  in  which, 
after  repeating  many  of  the  allegations  of 
its  answer,  it  insists,  among  other  things, 
that,  if  the  Memphis  News  Publishing  Com- 
pany should,  by  decree  of  the  court,  be  let 
into  an  equal  enjoyment  of  this  train  serv- 
ice, for  the  carriage  of  its  packages  of  news- 
papers, then  it  should  only  be  on  the  condi- 
tions that  it  reimburse  the  cross-complain- 
ant to  the  extent  of  one  half  the  money  paid 
out  by  costs  expended  by  it  in  the  establish- 
ment of  this  service,  and,  in  addition,  one 
half  the  value  of  the  advertisements  which, 
under  the  contract,  it  had  done  for  the  rail- 
way company.  To  this  end  the  chancellor 
was  asked  that,  if  it  should  be  held  the 
News  Publishing  Company  was  entitled  to 
an  equal  advantage  in  this  service,  then  it 
should  be  decreed  to  pay  to  croes-complain- 
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ant  one  half  of  all  such  sums.    This  cross 
bill  was  dismissed  on  demurrer. 

Upon  the  hearing  of  the  issue  made  by  the 
original  bill  and  answers  thereto,  a  decree 
was  entered  adjudicating  all  the  questions 
involved  in  favor  of  the  Morning  News. Pub-, 
lishing  Company.  From  the  decree  dismiss- 
ing its  cross  bill,  euid  from  the  final  decree, 
the  Commercial  Publishing  Company  has  ap- 
pealed, and  now  makes  the  following  assign- 
ment of  errors,  to  wit: 

"(1)  The  court  erred  in  holding  that  the 
contract  with  the  Commercial  Publishing 
Company  was  made  by  the  Southern  Rail- 
way Company  as  a  common  carrier,  and 
that  it  was  invalid  and  illegal,  -in  that  it 
undertook  to  g^ant  exclusive  rights  and  priv- 
ileges to  the  Commercial  Publishing  Com- 
pany, and  in  holding  that  the  Memphis 
News  Publishing  Company  was  entitled  to 
the  same  rights  as  were  conferred  up- 
on the  Commercial  Publishing  Company  by 
the  said  contract  in  transporting  its  news- 
papers and  employees  on  this  train. 

"(2)  The  court  erred  in  holding  that  the 
contract  between  the  Southern  Railway 
(Company  and  the  Commercial  Publishing 
Company  was  not  valid. 

"(3)  The  court  erred  in  holding  that  the 
contract  between  the  Southern  Railway 
Company  and  the  Commercial  Publishing 
Company  created  a  monopoly,  that  it  un- 
justly and  illegally  discriminated  against 
the  Memphis  News  Publishing  Company, 
and  was  invalid  as  against  said  company. 

"(4)  The  court  erred  in  holding  that  the 
Memphis  News  Publishing  Company  was  en- 
titled to  transport  its  papers  and  employees 
on  this  train,  and  to  enjoy  equal  privileges 
and  rights  with  the  Commercial  Publishing 
Company  thereon,  without  paying  to  it  any- 
thing therefor. 

"(5)  The  court  erred  in  not  holding  that, 
before  the  Memphis  News  Publishing  C/om- 
pany  could  conduct  its  business  and  trans- 
port its  newspapers  and  agents  on  this  train, 
and  avail  itself  of  all  the  rights  and  priv- 
ileges accorded  to  the  Commercial  Publish- 
ing Compiuiy  on  said  train  under  its  con- 
tract with  the  Southern  Railway  Com}>any, 
the  said  Memphis  News  Publishing  Com- 
pany, should  be  required  to  pay  to  the  Com- 
mercial Publishing  Company  one  half  of  all 
the  sums  of  money  expended  by  it  in  inaug- 
urating and  maintaining  the  operation  of 
the  said  train,  and  in  advertisements  and 
other  expenditures,  which  amounted  to  a 
very  large  sum  of  money." 

The  first  three  of  these  assignments  may 
well  be  treated  together,  as  raising  the  ques- 
tion whether  the  Southern  Railway  Com- 
pany, in  the  matter  of  the  transportation  of 
the  newspapers  of  the  Commercial  Publish- 
ing Company,  is  a  common  carrier;  for,  if 
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ao,  then  it  caniLot,  at  common  law  or  under 
the  statute,  discriminate  a^fainet  any  other 
person  who  in  like  condition,  with  a  tender 
of  aU  reaaonabie  charges,  offers  its  news- 
papers to  be  transported  as  freight  over  its 
.  line  .of  road.  The  criterion  by  which  it  is 
ordinarily  determined  whether  one  is  a  com- 
mon carrier  is  that  "he  has  held  himself  out, 
or  has  advertised  himself  in  his  dealings  or 
course  of  business  with  the  public,  as  bdng 
ready  and  willing  for  hire  to  carry  particu- 
lar classes  of  goods  for  all  those  who  may 
desire  the  transportatioB  of  such  goods  be- 
tween the  places  between  which  he  professes 
in  this  manner  his  readiness  and  willing- 
ness to  carry.  If  he  has  done  so,  he  is,  of 
course,  to  be  regarded  as  a  common  carrier; 
but.  if  not,  he  will  be  treated  as  a  private 
carrier  for  hire."  Hutchinson,  Garr.  §  48. 
This,  however,  it  has  been  held,  is  not  a  uni- 
versal test.  There  ai*e  cases,  exceptional,  it 
is  true,  where  a  party  has  had  imposed  upon 
him  the  character  of  a  common  carrier, 
though  it  may  be  he  has  not  given  the  public 
to  understand  that  this  was  his  professicm, 
but  has  carried  only  in  occasional  or  par- 
ticular instances,  but  in  this  has  received 
hire  for  his  service.  In  (Gordon  v.  Hutchin- 
son, 1  Watts  &  S.  285,  37  Am.  Dec  472,  and 
Moss  V.  Bett%9,  4  Heisk.  661,  13  Am.  Rep.  1, 
it  was  ruled  that  such  a  parl^  pro  hao  vice 
assumed  the  responsilnlites  of  a  eommxm 
carrier. 

Whatever  doubt  may  have  been  thrown  by 
text  writers  on  the  wisdom  of  extending  the 
common-law  definition  or  rule  so  as  to  em- 
brace such  exceptional  cases,  there  can  be 
none  that  commercial  railroad  companies  are 
hy  their  very  nature  and  organic  character 
common  carriers.  Recognizing  them  as  pub- 
lic utilities,  as  well  as  private  enterprises, 
there  has  been  conferred  upon  them  exten- 
sive rights  and  franchises,  among  these  be- 
ing that  of  the  right  to  invoke  the  power  of 
eminent  domain;  but  at  the  same  time, 
whether  by  statute  or  upon  the  principles  of 
the  common  law,  they  have  had  imposed  up- 
on them  duties  they  cannot  avoid,  one  of 
which  is  that  they  shall  serve  the  public 
without  unjust  discrimination.  Not  only 
have  they  been  fostered  by  the  government, 
but,  by  reason  of  aggregation  of  capital  and 
the  great  facilities  which  th^  possess  for 
the  transportation  of  all  the  conunodities 
of  conunerce,  they  have  practically  monopo- 
lized the  land  carriage  of  the  country.  This 
being  so,  it  is  just  and  proper  that  they 
should  be  held  to  the  strict  discharge  of 
their  common-law  and  statutory  duties. 
Hutchinson,  Carr.  §  67.  One  of  the  duties 
imposed  upon  a  railroad  as  a  common  car- 
rier is  that  it  shall  deal  fairly  and  impar- 
tially with  all  who  seek,  as  passengers  or 
shippers  of  freight,  to  avail  themselves  of 
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its  service.  Impressed,  as  it  is,  by  its  grant 
of  franchisee,  with  a  trust  to  the  poUic, 
this  trust  can  only  be  discharged  by  extend- 
ing equal  facilities  to  each  member  consti- 
tuting the  public.  It  fails  of  its  duty, 
therefore,  when,  discriminating  between  in- 
dividuals in  like  ccudition,  it  gives  one  an 
advantage  of  the  carriage  of  his  person  or 
property  which  it  refuses  to  another,  and  it 
follows  that  any  contract  made  by  it^  by 
which  one  or  more  members, of  a  dass  are 
fostered  at  the  expense  of  or  to  the  detri- 
ment of  others  of  the  same  dass,  who  de- 
mand like  service,  is  unenforceable.  Grant- 
ing that  goods  not  dangerous  in  thdr  nature 
and  not  unfit  for  shipment  are  offered  at 
a  proper  place  and 'time,  and  that  the  cost 
of  carriage  is  tendered,  and  the  railroad  has 
facilities  for  shipment,  then  it  must  accept 
and  transport  them.  In  doing  this  it  "can 
show  no  favor,  nor  make  distinctions  which 
win  give  one  employer  an  advantage  over 
another,  either  in  the  time  or  order  of  ship- 
ment, or  in  the  distance  of  the  carriage^  or 
in  the  convenience  or  accommodations  which 
may  be  afforded."  Hutchinson,  Carr.  |  297 ; 
New  England  Esp.  Co,  v.  Maine  C.  R.  Co,  57 
Me.  188,  2  Am.  Rep.  31 ;  Messenger  ▼.  Penn- 
sylvania R,  Co.  36  N.  J.  L.  407,  13  Am.  Rep. 
457;  l7titofi  P.  R.  Co.  v.  Goodridge,  149  U. 
S.  080,  37  L.  ed.  896;  13  Sup.  Ot.  Rep.  970. 
These  general  principles  are  conceded  by 
the  defendants  to  be  sound,  but  it  is  in- 
sisted they  do  not  control  the  present  case. 
It  is  admitted— or  it  is  true,  whether  ad- 
mitted or  not — that  the  railway  company, 
as  to  the  train  in  question,  was  a  common 
carrier  of  passengers  and  of  mail  and  ex- 
press; but  it  is  contended  that  it  was,  by 
reason  of  its  contract  with  the  Commercial 
Publishing  Company,  a  private  carrier  of 
newspapers,  and  therefore  was  imder  no  ob- 
ligations to  admit  the  newspapers  of  the 
complainant  on  its  train.  It  is  true  "a  com- 
mon carrier  may  .  .  .  becoxne  a  private 
carrier  or  bailee  for  hire,  when  as  a  matter 
of  accommodation  or  special  engagement  he 
undertakes  to  carry  something  which  it  is 
not  his  business  to  carry."  Hutchinson, 
Carr..  §  44.  For  example,  if  a  carrier  of  pro- 
duce, running  a  truck  boat,  should  be  re- 
quested to  carry  a  keg  of  silver  or  a  load  of 
furniture,  he  might  justly  refuse  to  receive 
such  freight,  except  by  such  an  agreement 
as  he  might  choose  to  make.  "But  when  a 
carrier  has  a  regularly  established  business 
for  carrying  all  or  certain  articles,  and  es- 
pecially if  that  carrier  be  a  corporation 
created  for  the  purpose  of  the  carrying 
trade,  and  the  carriage  of  the  articles  is  em- 
braced within  the  scope  of  its  chartered 
powers,  it  is  a  common  carrier,  and  a  special 
contract  about  its  responsibility  does  not 
devest  it  of  the  character."    New  York  C 
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R.  Co.  V.  Lookwood,  17  Wall.  367,  21  L.  ed. 
627.  If  the  contracf  complained  of  in  thi!> 
case  was  one  which  granted  an  ezclusive 
right  and  privilege  to  the  Commercial  Pub 
lifihing  Company  to  sell  its  newspapers  on 
this  train,  and  the  complainant  was  here 
Reeking  to  interfere  with  this  contract  and 
to  force  the  railroad  to  grant  it  an  equal 
privil^e,  then  there  would  be  presented  a 
special  agreement  which  the  courts  would 
not  intermeddle  with ;  and  this  upon  ■  the 
ground  that  as  a  common  carrier  it  owed 
no  duty  to  furnish  newspapers  to  the  travel- 
ing public,  and  was  not  bound  to  permit 
another  to  do  so.  If  it  chose,  however,  to 
grant  this  privilege,  another  to  whom  it 
was  refused  would  not  be  heard  to  complain. 

But  this  is  not  the  case  at  bar.  Under 
the  oontraot  the  railway  company  is  carry- 
ing the  newspapers  of  the  Commercial  Pub- 
lishing Company  as  property,  and  the  com- 
plainant is  insisting  that,  having  the  means 
of  doing  so,  it  should  eqiially  and  impar- 
tially carry  its  packages  of  papers  upon  the 
same  terms  as  merchandise.  It  would  hard- 
ly be  contended  that  a  railroad  by  making 
a  special  and  exclusive  contract  to  transport 
shoes  manufactured  by  one  party  in  a  com- 
munity could  strip  itself  if  its  common- 
law  character,  and  decline,  without  any 
reason  save  the  eidstenco  of  said  contract^  to 
transport  boxes  of  shoes  for  another  manu- 
facturer in  the  same  community.  If  this 
be  so,  where  is  the  controlling  difference  be- 
tween such  a  case  and  the  one  now  before 
usT  Packages  of  newspapers  are  as  much 
property  aa  shoes,  and  the  principle  which 
controls  in  the  one  case,  it  seems  to  ue,  must 
equally  apply  to  the  other.  If  this  be  not 
80,  by  parceling  out  its  means  of  transporta- 
tion to  the  full  extent  of  its  carrying  capac- 
ity, it  would  be  possible  for  a  railroad  to 
build  up  a  few  in  a  community  to  the  de- 
stniction  of  the  many  who  equally  seek 
shipment.  This  the  law  will  not  tolerate 
in  one  who  holds  himself  out  as  a  common 
carrier.  As  lias  been  already  said,  he  must 
accord  equal  privileges  to  all  who  are  in 
like  condition.  He  cannot  foster  monopo- 
lies. He  will  not,  by  making  special  prefer- 
ential agreements,  be  permitted  to  build  up 
one  set  of  shippers  at  the  expense  of  an- 
other.   He  must  carry  for  all  alike. 

These  general  principles  being  establish- 
ed, what  is  there  to  prevent  their  application 
in  this  case?  We  see  nothing.  A  railroad 
by  its  very  nature,  as  has  been  seen,  is  a 
common  carrier.  The  ti'ain  in  question  is  a 
scheduled  one,  advertised  to  the  world  as 
such.  An  invitation  is  given  to  the  public 
to  take  passage  and  ship  freight  upon  it. 
Its  own  employees,  managers,  and  the  rail- 
way company  appropriate  all  its  revenues. 
8o  far  as  the  record  shows,  it  receives  on 
63L.R.  A. 


this  train  merchandise  from  every  other 
member  of  the  community,  and  refuses  car- 
riage alone  to  that  of  this  complainant; 
sind  this  refusal  is  based,  not  upon  a  lack 
of  carrying  capacity,  but  exclusively  upon 
the  ground  that  it  has  contracted  away  its 
duty,  in  respect  to  such  property  as  the  com- 
plainant has  tendered,  to  another  party. 
Such  an  excuse  cannot  relieve  the  railway 
company  from  its  obligations  to  complain- 
ant as  one  of  the  public,  unless  it  be  that 
this  contract  in  question  brings  this  within 
the  lines  of  certain  exceptional  cases  on 
which  the  defendants  rely  as  authority  for 
their  contention.  Some  of  these  cajBCs,  which 
may  be  taken  as  representatives  of  their  re- 
spective classes,  will  be  now  referred  to. 

It  has  been  held  that  a  common  carrier  of 
passengers  may  establish  in  his  car  or  ves- 
sel an  agency  for  the  delivery  of  passengers' 
baggage,  and  may  exclude  all  other  persons 
from  entering  upon  it  for  the  purpose  of 
soliciting  or  receiving  orders  therefor.  Bar- 
ney V.  Oyeter  Bay  A  H.  B.  B.  Co,  67  N.  Y. 
301,  23  Am.  Rep.  115.  It  has  been  also  held 
that  a  railroad  corporation  may  exclude 
from  its  right  of  way  one  party  who  comes 
to  sell  lunches  to  its  passengers  and  admit 
another  to  this  privilege,  if  it  pleases 
{Fluker  v.  Qa,  R,  A  Blpg.  Co.  81  Ga.  461,  2 
L.  R.  A.  843,  8  S.  £.  520 ) ,  and  that  a  steam- 
ship corporation  and  a  railroad  may  equally 
give  preferential  privilege  to  certain  hack- 
men  to  solicit  passengers  on  their  property 
and  exclude  others  {Smith  v.  Neu>  York,  L. 
E.  d  W.  R.  Co.  149  Pa.  249,  24  Atl.  304; 
Norfolk  d  IV.  JB.  Co  v.  Old  Dominion  Bag- 
gage Co.  99  Va.  Ill,  50  L.  R.  A.  722,  37  S. 
£.  784).  These  cases  and  others  like  them 
rest,  however,  on  the  ground  that,  save  as  to 
duties  which  he  owes  to  the  public,  a  com- 
mon carrier  has  as  complete  dominion  over 
its  -property,  whatever  it  may  be,  as  does 
every  other  owner,  and  may  therefore  ex- 
clude from  or  admit  to  it,  ai  its  will,  par- 
ticular persons.  In  other  words,  an  inhibi- 
tion upon  preferential  indulgences  extends 
only  to  those  services  which  inhere  in  or 
pertain  to  the  office  of  a  conuncm  carrier, 
and  beyond  these  he  is  entitled  to  the  abso- 
lute control  of  his  own,  and  that  in  none 
of  these  matters  covered  by  these  cases  does 
he  owe  anything  to  the  public. 

In  Audenried  v.  Philadelphia  d  R.  R.  Co. 
68  Pa.«370,  8  Am.  Rep.  195,  the  qu^tion  was 
as  to  the  right  of  the  defendant  company 
to  so  parcel  or  divide  its  wharf  among  other 
coal  dealers  as  to  exclude  the  complainant 
therefrom.  After  expressing  great  doubt 
as  to  whether  the  defendant,  under  its 
charter,  was  botmd  to  provide  wharf  accom- 
modations to  any  of  the  coal  dealers  in 
question,  or  was  a  trustee  to  any  extent 
for  themi  the  court  adds:     "But^  concede 
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both  these  points;  what  then?  As  trustees 
there  is  a  discretion  reposed  in  them  in  the 
use  of  the  property  with  which  a  chancellor 
cannot  interfere.  It  is  agreed  that  they 
liave  not  room  enough  for  all.  They  must 
select  some  and  reject  others.  Can  a  chan- 
cellor inquire  into  their  motives  and,  not 
approving  of  them,  assume  the  selection 
himself?"  The  court  in  this  opinion  by 
necessary  implication  declared  that  its  hold- 
ing could  not  be  authority  for  such  a  con- 
tention as  is  now  made  by  these  defendants ; 
for  it  adds:  "Transportation  by  a  common 
carrier  is  necessarily  open,  to  the  public 
upon  equal  and  reasonable  terras.  An  ex- 
clusive right  granted  to  one  is  inconsistent 
with  the  rights  of  all  others.  This  was  not 
transportation,  but  wharfage,  the  nature  of 
which  requires  exclusive  possession  tempo- 
rarily." 

In  Hoover  v.  Pennsylvania  R,  Co.  156  Pa. 
220,  22  L.  R.  A.  263,  27  Atl.  282,  the  court 
held  that  an  agreement  made  in  1881  to 
charge  a  uniform  rate  on  shipment  of  ooal 
to  the  Bellefonte  Nail  Works  for  consump- 
tion in  operating  jts  machinery  could  not 
be  complained  of  as  unjust  discrimination 
against  a  mere  dealer,  who  received  his  coal 
over  the  same  road  and  was  charged  a  higher 
rate.  This  was  held  not  to  be  unjust  dis- 
crimination, because  the  business  of  the  coal 
dealer  paid  but  one  freight  to  the  carrier, 
while  that  of  the  nail  company  paid  two 
freights,  to  wit,  one  for  handling  the  ooal 
to  the  nail  works,  and  the  other  for  carry- 
ing all  the  products  manufactured  by  the 
nail  company.  "This,"  said  the  court,  "was 
a  most  important  and  vital  difference  in 
the  conditions  and  circumstanoes  of  the  two 
shipments.  The  authorities  are  very  clear 
and  strong  that,  where  an  additional  freight 
is  obtained  by  means  of  the  lower  charge, 
the  discrimination  is  justified,  both  at  com- 
mon law  and  under  the  statutes."  To  save 
such  an  arrangement  from  condemnation, 
however,  it  must  appear  that  "the  same 
advantages"  were  "extended  to  all  persons 
under  the  like  circumstances.  This  latter 
incident,"  adds  the  court,  "would,  of  course, 
be  essential  where  all  the  favored  class 
were  in  the  same  business."  The  case  was 
distingiiislied  from  Messenger  v.  Pennsyl- 
vania R.  Co  37  N.  J.  L.  531,  18  Am.  Rep. 
754,  where  it  was  held  that  there  was  a 
clearly  unlawful  preference  by  the  common 
carrier  in  favor  of  one  party  over  all  others 
in  the  same  business  in  "giving  him  a  speci- 
fied drawback  upon  freight  on  hogs  carried 
from  the  same  points."  "This  drawback," 
said  the  Pennsylvania  court,  "as  of  course, 
was  giving  one  a  direct  preference  over  all 
others,  and  was  in  violation  of  the  law." 

We  think,  as  the  discrimination  of  the  I 
case  at  bar  is  one  in  favor  of  and  against 
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another  of  the  same  class,  it  falls  under  the 
condemnation  of  the  Messenger  Case,  rather 
than  being  within  the  saving  authority  of 
that  of  Hoover,  156  Pa.  220,  22  L.  R.  A. 
263,  27  Atl.  282.  Nor  can  we  see  how  the 
fact  that  the  solicitation  or  the  money  of 
the  Commercial  Publishing  Company,  how- 
ever able  was  its  exhibition  of  public  or 
private  enterprise,  contributed  to  the  insti- 
tution of  this  train  service  and  its  support 
in  its  early  days,  is  to  affect  this  question. 
From  the  beginning  the  railway  company 
had  itself  recognized  that  it  was  operating 
this  train  as  a  part  of  its  common-carrier 
service.  It  was  in  no  sense  a  special  train, 
chartered  for  a  special  purpose,  with  the 
carriage  of  freight  and  passengers  as  simply 
incidental.  The  contract  itself  gives  notice 
that  it  is  a  public  enterprise,  and  the  con- 
temporaneous conduct  of  the  parties  has  so 
construed  it.  The  railway  company  has  con- 
trolled it  by  its  own  employees,  and  has  ad- 
vertised its  readiness  to  serve  the  public 
with  it;  and  the  Commercial  Publishing 
Company,  according  to  this  record,  has  con- 
tinually published  it  as  one  of  the  schedule 
trains  of  the  railway  company. 

It  is  said,  however,  that  the  railway  com- 
pany has  other  trains  going  out  every  day, 
though  later  in  the  day,  on  which  the  com- 
plainant may  ship  his  papers.  But  it  was 
the  duty,  upon  the  record,  of  the  company 
to  receive  the  packages  for  shipment.  Hav- 
ing done  this,  it  could  make  no  "discrimina- 
tion, either  in  the  time  or  order  of  ship- 
ment," between  these  two  publishing  com- 
panies. Hutchinson,  Carr.  §  297.  It  was 
bound  to  use  due  diligence  in  the  delivery 
of  the  goods.  Nashville  d  C.  R.  Co.  v. 
Jackson  J  6  Heisk.  271. 

It  is  also  said  that,  if  complainant  wishes 
a  train  to  use  in  carrying  its  goods,  it 
should  make  a  special  contract,  as  is  relied 
on  in  this  case  by  the  defendant.  This 
would  be  a  good  answer  for  the  railway 
company,  if  complainant  wanted  an  early 
service  and  there  was  no  train  on  which  it 
could  render  the  service.  But  it  is  not  for 
either  defendant,  with  the  present  train  on, 
amply  able  to  take  complainant^s  goods,  to 
decline  only  upon  the  ground  of  the  special 
agreement. 

After  a  careful  consideration  of  the  as- 
signments of  error  raising  the  question  as 
to  legal  effect  of  this  agreement  upon  the 
carrier  duty  of  the  railway  company,  we 
hold  that  they  are  not  well  taken,  and  they 
are  overruled. 

There  remains  open  now  only  the  assign- 
ment of  error  upon  the  action  of  the  chan- 
cellor in  sustaining  the  demurrer  to  the 
crossbill.  In  arguing  this  assignment,  the 
cross-complainant  overlooks  the  fact  that 
the  real  controversy  in  this  cause  is  between 
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the  Memphis  News  Publishing  Gompany 
and  tha  railway  company.  It  was  a  proper, 
but  by  no  means  a  necessary,  party  to  this 
suit.  No  relief  was  aaked  against  the  Gom- 
mereial  Publishing  Gompany.  Gomplainant 
sought  a  remedy  alone  against  the  railway 
company,  and  this  remedy  would  have  been 
applied  as  effectually  without,  as  with,  the 
former  company  a  party  defendant;  and  the 
defense  of  the  railway  company,  if  sound  in 
law,  was  maintainable  even  if  it  stood  alone. 
This  company  has  been  paid  all  it  is  entitled 
to,  and  is  claiming  nothing  for  past  service. 
This  being  so,  we  know  of  no  principle 
upon  which  the  cross-complainant  can  in 
this  suit  work  out  any  equity  against  com- 
plainant, if  it  has  any;  for  on  this  crossbill 
it  is  in  the  attitude  it  would  be  in  if,  not 
a  party  to  this  suit,  it  had  filed  an  inde- 
pendent bill,  and  asked  the  court  to  grant 
it  relief  before  giving  a  decree  in  favor  of 
the  Morning  News  Publishing  Gompany 
against  the  railway  company.  It  would 
hardly  be  insisted  that  such  a  bill  could  be 
maintained.  Nor  do  we  think  the  contention 
of  cross-complainant  that  the  original  com- 
plainant shall  be  compelled  to  account  to 
it  for  one  half  of  the  sums  expended  in 
placing  this  train  service  on  a  self-sustain- 
ing basis  before  being  let  into  its  enjoyment 
can  be  maintained  on  other  grounds. 

First.  We  think  it .  would  be  imprac- 
ticable to  state  an  account  that  would  do 
equal  justice  to  the  parties.  While  it  would 
be  easy  to  ascertain  the  amount  of  money 
expended  and  the  value  of  the  service 
rendered  in  fostering  this  train  by  cross- 
complainant^  yet  it  would  be  impossible  to 


ascertain  the  kind  or  the  value  of  the  ad- 
vantages derived  by  it  from  this  enterprise. 
Gertainly  the  worth  of  this  advantage 
should  be  taken  into  account. 

Second.  If  bound  to  contribute  at  all,  we 
think  the  Morning  News  Publishing  Com- 
pany could  only  be  required  to  do  so  to  the 
extent  of  its  proportional  part  of  the  same ; 
all  other  shippers  who  have  availed  them- 
selves of  this  service  being  equally  liable  to 
contribution. 

Third.  Having  held,  however,  that  the 
duty  of  a  common  carrier  attached  from  the 
establishment  of  this  train  service,  it  fol- 
lows that  every  shipper  who  made  a  timely 
and  proper  tender  of  freight  was  entitled  to 
its  benefit,  as  long  as  there  was  accommoda- 
tion for  his  freight,  without  regard  to  the 
connection  between  the  railway  ccMnpany 
and  other  shippers.  All  other  things  being 
equal,  the  company  was  bound  to  accept 
and  make  prompt  delivery  of  the  goods  so 
tendered.  Neither  the  company  nor  a  third 
party  could  impose  as  a  condition  for  ac- 
ceptance and  delivery  that  complainant 
should  agree  to  share  a  burden  voluntarily 
assumed  by  this  third  party.  No  more  oan 
either*  demand  at  this  day  that  this  burden 
shall  now  be  divided  as  a  condition  prece- 
dent to  the  railway  company's  discharging 
its  duty. 

However  meritorious  this  claim  of  cross- 
complainant,  we  can  see  no  legal  or  equi- 
table ground  on  which  it  can  be  rested.  The 
assignment  is  therefore  overruled. 

The  decree  of  the  chancellor  is  in  all 
things  affirmed. 


MINNESOTA  SUPREME  GOURT. 


SECURITY      LAND     &     EXPJiORATION 
COMPANY,    Appt. 

V. 

G.  A.  BURNS   et  al.,  Reapis, 
SAME,  Appt., 

V, 

Henry  WEGKEY  ct  al.,  Respts. 

(87  Minn.  97.) 

*1.     A   meander   line  la   not,  aa  ft  aren- 
eral  rale,  a  boundary  line)  yet  the  bound- 

'Headnotes  by  Start,  Ch.  J. 


NoTK. — For  meander  line  as  houndary,  see 
alw  in  this  series  lamprey  t.  State.  18  L.  R. 
A.  «70 :  Northern  IMne-Land  Co.  v.  Bigelow,  21 
L.  R.  A.  776;  Noyes  v.  Collins,  26  L.  R.  A. 
609 :  Fuller  v.  Shedd,  33  L.  R.  A.  146 ;  Slzor  v. 
Logansport,  44  L.  R.  A.  814  :  also  cases  in  note 
to  Hanlon  v.  Hobson,  42  L.  R.  A.  510. 
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aries  of  fractional  lots  cannot  be  indefinitely 
extended  where  they  appear  by  the  govern- 
ment plat  to  abut  on  a  body  of  water  which 
in  fact  never  existed  at  substantially  the 
place  indicated  on  the  plat.  In  such  ex- 
ceptional cases,  the  supposed  meander  line 
will,  if  consistent  with  the  other  calls  and 
distances  indicated  on  the  plat,  mark  the 
limits  of  the  survey,  and  be  held  to  be  the 
boundary  line  of  the  land  it  delimits. 
2.  Rale  applied,  and  held,  upon  the  special 
facts  of  this  case,  that  the  trial  court  cor- 
rectly held  that  a  line  on  a  government  plat 
purporting  to  be  a  meander  line  was  in- 
tended to  be  the  boundary  line  of  the 
fractional  lota  here  in  question. 

(July  11,  1902.) 

APPEALS    by    plaintilT    from    judgments 
of    the    District    Court    for    St.    Louis 
County   in   favor   of  defendants  in   actions 
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brought   to    reeoTer    poBsession    of    certain 
real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Billaoa,  Coi&cdon,  Sc  Diokin- 
■on,  for  appellant: 

A  meander  line  is  run  only  to  determine 
the  number  of  acres  which  shall  be  charged 
and  paid  for  on  sale  of  the  land;  it  is  not 
a  boundary  line,  and  therefore,  cannot,  as 
such,  come  into  competition  with  the  actual 
witter  line,  which  it  is  assumed  to  repre- 
sent. 

Schiirmeier  v.  8t.  Paul  d  P,  R.  Co.  10 
Minn.  82,  88  Am.  Dec.  69,  Gil.  59,  7  Wall. 
272,  19  L.  ed.  74;  Sizor  v.  Logansport,  151 
Ind.  626,  44  L.  R.  A.  814,  50  N.  E.  377; 
Doorman  v.  Sunnuchs,  42  Wis.  233;  Ever- 
son  V.  Waseca,  44  Minn.  247,  46  N.  W.  405 ; 
Lamprey  v.  State,  52  Minn.  181,  18  L.  R,  A. 
670,  53  N.  W.  1139;  Forsyth  v.  Smale,  7 
Biss.  201,  Fed.  Cas.  No.  4,950;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  Middleton  v.  PHtchard,  4 
III.  510,  38  Am.  Dec.  112;  Mitchell  v.  Smale, 
140  U.  S.  406,  35  L.  ed.  442,  11  Sup.  Ct. 
Rep.  819,  840;  Schlosser  v.  Cruickshank,  96 
Iowa,  414,  65  N.  W.  344;  Menasha  Wooden 
Ware  Co.  v.  Latcson,  70  Wis.  600,  36  N.  W. 
412;  Cobum  t.  8au  Mateo  County,  75  Fed. 
520. 

It  is  not  a  material  circumstance  that  the 
government  contractor  and  deputy  surveyor 
to  whom  the  government  confided  the  sub- 
division of  this  township  may  have  fraud- 
ulently neglected  to  perform  his  duty. 

Murphy  v.  Kimcan,  103  Fed.  104;  New- 
son  V.  Pryor,  7  Wheat.  7,  5  L.  ed.  382 ;  Staf- 
ford V.  King,  30  Tex.  257,  94  Am.  Dec.  304; 
Phillips  V.  Ayres,  45  Tex.  605;  Jones  v. 
Durgett,  46  Tex.  292. 

It  is  not  material  that  in  order  to  accom- 
modate with  the  frontage  upon  the  lake  all 
of  the  tracts  which  by  the  plat  are  sho^'u 
to  have  such  frontage,  a  defleotion  of  tlie 
side  lines  of  the  several  tracts  becomes 
necessary,  or  that,  unless  deflected,  the  ex- 
tended side  lines  of  a  portion  of  the  tracts 
would  not  strike  the  lake. 

Murphy  v.  Kirtcan,  103  Fed.  108. 

When  lands  are  granted  according  to  an 
official  plat  of  their  survey,  the  plat  with 
its  notes,  lines,  descriptions,  and  land  marks 
l^ecomes  as  much  a  part  of  the  grant  or 
deed  by  which  they  were  conveyed,  and  as 
far  as  limits  are  concerned,  controls,  as 
much  as  if  such  descriptive  features  were 
written  out  on  the  face  of  the  deed  or  grant 
itself. 

Cragin  v.  Powell,  128  U.  S.  601,  32  L.  ed. 
566,  9  Sup.  Ct.  Rep.  203 ;  Lamprey  v.  Mead, 
54  Minn.  290,  55  N.  W.  1132;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  St.  Clair  County  v.  Lov- 
ingstim,  23  Wall.  46,  23  L.  ed.  59;  Nicolin 
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V.  Schneiderhan,  37  Minn.  63,  33  N.  W.  33; 
Shufeldt  V.  Spaulding,  37  Wis.  662. 

That  the  lots  as  extended  contain  several 
times  the  acreage  estimated  in  the  field 
notes  and  plat  does  not  operate  to  reverse 
the  rule  which  in  the  construction  of  deeds 
subordinates  statements  of  course,  distance, 
and  quantity  to  natural  and  artificial  monu- 
ments. 

Mitchell  V.  Smale,  140  U.  S.  406,  35  L. 
ed.  442,  11  Sup.  Ct.  Rep.  819,  840;  Newson 
T.  Pryor,  7  Wheat.  7,  5  L.  ed.  382;  Higuera 
v.  United  States,  5  Wall.  827,M8  L.  ed.  469; 
Kirwan  v.  Murphy,  28  C.  C.  "A.  348,  49  U. 
S.  App.  658,  83  Fed.  275,  103  Fed.  104,  48 
C.  C.  A.  399,  109  Fed.  354;  Lamprey  v. 
State,  52  Minn.  197,  18  L.  R.  A.  670,  53  N. 
W.  1139;  Nicolin  v.  Schneiderhan,  37  Minn. 
63,  33  N.  W.  33;  Olson  v.  Thomdike,  76 
Minn.  399,  79  N.  W.  399;  Brown  v.  Hugei, 
21  How.  305,  16  L.  ed.  125;  Preston  v.  Bou- 
mar,  6  Wheat.  681,  5  L.  ed.  336,  Tyler, 
Boundaries,  30 ;  Mefiasha  Wooden  Ware  Co, 
v.  Lawson,  70  Wis.  600,  36  N.  W.  412; 
Wright  v.  Day,  33  Wis.  263;  Boorman  v. 
Sunnuchs,  42  Wis.  243;  Sphung  ▼.  Moore, 
120  Ind.  352,  22  N.  E.  319;  Palmer  v.  Dodd, 
04  Mich.  474,  31  N.  W.  209;  St.  Clair  Coun- 
ty V.  Lovingston,  23  Wall.  46,  23  L.  ed.  59; 
Chan  V.  Brandt,  45  Minn.  93,  47  N.  W.  481 ; 
St,  Paul,  S,  d  T,  F.  R.  Co.  v.  First  Div.  of 
St,  Paul  d  P,  R.  Co.  26  Minn.  31,  49  N.  W. 
303;  Ladd  v.  Osborne,  79  Iowa,  93,  44  N.  W. 
235;  Heald  v.  Yumisko,  7  N.  D.  427,  75  N. 
W.  806;  Jones  v.  Pettibone,  2  Wis.  308. 

Messrs.  Wilson  Sc  Van  Derlip  and  B. 
R.  Brisssy  for  respondents. 

Start,  Ch.  J.  delivered  the  opinion  of  the 
court: 

These  are  ejectment  actions  to  recover 
possession  of  certain  land  in  section  4  of 
township  57,  range  17,  in  the  county  of  St. 
I^uis,  this  state. 

The  conti:overted  questions  of  law  and 
fact  are  the  same  in  each  case,  and  for  this 
reason  they  were  by  stipulation  heard  to- 
gether in  the  district  court  and  in  this 
court.  The  defendants  in  each  case  recov- 
ered a  judgment  in  their  favor  in  the  district 
court,  from  which  the  plaintiff  appealed. 
The  here-material  facts,  as  found  by  the 
trial  court,  are  substaiitially  these:  The 
township  named  was  ordered  surveyed  by 
the  General  Land  Office,  and  the  contract  for 
the  survey  thereof  awarded  to  H.  S.  Howe. 
He  ran  and  marked  the  exterior  lines  of  the 
township  except  the  south  line  thereof, 
which  had  been  previously  surveyed,  and 
set  posts  at  all  section  and  quarter-section 
comers  cm  the  three  exterior  lines,  and  a 
meander  post  upon  the  north  line  of  the 
township  where  the  line  running  west  from 
the  northeast  comer  of  the  township   first 
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strikes  the  shore  of  a  lake  known  as  "Ely 
Lake"  or  'Tedar  Island  Lake."  He  made 
no  Burvey  of  the  interior  of  the  township, 
and  no  secticm  lines  therein  were  ever  run 
by  him,  and  no  section  or  quarter-section 
comers  ivere  ever  located  or  marked  by  him, 
with  the  possible  exception  of  those  in  sec- 
tion 36,  and  none  of  the  streams  or  perma- 
nent lakes,  of  which  there  were  several  in 
the  township,  were  meandered  by  him.  He, 
however,  made,  and  filed  with  the  United 
States  surveyor  general  of  the  state  of  Min- 
nesota, what  purported  to  be  field  notes  of 
a  survey  of  the  township,  purporting  to 
give  the  length  and  directions  of  all  interior 
section  lines  therein,  the  locaticHi  of  all 
section  and  quarter-section  posts  and  the 
bearing  trees  thereof,  the  character  of  the 
soil  and  timber,  and  aill  other  data  and  in- 
formation required,  by  the  statutes  of  the 
United  States  and  the  rules  of  the  General 
Land  Offioe  to  be  ascertained  and  reported  by 
depaty  surveyors  in  due  course  of  .making 
surveys  of  public  lands.  With  the  exception 
of  the  description  of  the  survey  of  the  three 
exterior  boundary  lines  of  the  township 
actually  run  by  him,  the  field  notes  return- 
ed by  him  were  imaginary  and  fictitious, 
and  were,  in  fact,  false  and  errcmeous.  From 
the  purported  field  notes,  it  appeared  that 
there  existed  in  the  northerly  part  of  the 
township,  lying  in  sections  2,  3,  4,  9,  10,  and 
11  thereof,  a  lake  known  as  "Ely  Lake,"  or 
"Cedar  Island  Lake,"  with  a  surfaoe  area, 


as  indicated  by  the  field  notes,  of  about 
1,800  acres.  In  fact,  the  lake  then  wim  and 
still  is  a  body  of  water  not  exceeding  800 
acres  in  area.  It  is  a  permanent,  deep,  and 
navigable  lake,  having  high,  steep,  and  heav- 
ily timbered  banks,  except  about  the  outlet 
thereof.  It  does  not,  in  fact,  touch  section 
11  at  all,  and  covers  only  an  area  of  very 
small  extent  (less  than  one-half  of  a  40-aere 
tract)  in  the  southeast  comer  of  section  4. 
Between  the  actual  water  line  of  the  lake 
and  the  meander  line  thereof,  as  returned 
by  the  purported  field  notes,  there  were  at 
the  time  of  the  survey,  and  still  are^  at 
least  1,000  acres  of  high,  tillable  land, 
which  has  never  been  a  part  of  the  lake,  and 
which  was  and  is  heavUy  timbered  with 
trees  of  more  than  a  century's  growth,  and 
growing  down  to  the  water's  edge.  The  field 
notes  and  report  of  survey  so  made  were 
duly  approved,  and  a  plat  of  the  township 
made  in  accordance  therewith,  which  was 
accepted  and  approved  by  the  Greneral  Land 
Office  as  the  official  plat  of  the  township. 
No  other  survey  and  plat  of  the  township 
were  ever  made.  The  actual  shore  line  of 
the  lake  as  it  was  at  the  time  the  supposed 
survey  was  made  and  now  is,  and  the  me- 
ander line  as  marked  on  the  (^cial  plat, 
and  the  location  of  the  fractiooal  lots  with^ 
reference  to  such  lines,  their  area  and  side 
lines,  are  correctly  delineated  on  the  follow- 
ing map. 
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The  outer  meander  line  on  this  map  repre- 
sents the  one  marked  on  the  official  plat  as 
shown  by  the  field  notes  of  the  surveyor, 
and  the  inner  meander  line  represents  the 
lake  as  it  actually  exists,  and  did  exist  when 
the  field  notes  were  made  and  filed.  The 
land  involved  in  these  actions  lies  between 
tho«e  lines,  and  is  and  has  been  since  1892 
in  the  possession  and  actual  occupancy  of 
«3  L.  R.  A. 


the  defendants,  who  have  made  permanent 
and  valuable  improvements  thereon,  and 
claim  that  it  is  subject  to  homestead  entry. 
Between  December,  1879,  and  March,  1887, 
all  of  the  lots  here  in  question  were  patentr 
ed  and  conveyed  by  the  United  States,  pur- 
suant  to  the  laws  relating  to  the  disposal  of 
public  lands,  and  by  patents  containing  the 
usual  clause,  "according  to  the  official  plat 


160 


MX17NESOTA    SUPBEHE   CoURT. 


July, 


of  the  survey  of  said  lands  returned  to  the 
General  Land  Office  hy  the  surveyor  general." 
By  divers  mesne  conveyances  from  the  pat- 
entees, the  title  to  lots  3,  5,  6,  and  7,  con- 
taining, according  to  the  plat  and  to  the 
patents  therefor,  the  following  quantities  of 
land  respectively:  Lot  3,  50.37  acres;  lot 
5,  34.75  acres;  lot  6,  30.5  acres;  and  lot  7, 
25.25  acres, — became  vested  in  the  plaintiff 
in  the  year  1891,  and  prior  to  the  commence- 
ment of  these  actions;  and  the  plaintiff  is 
still  the  owner  thereof,  and,  as  such  owner, 
has  within  the  boundaries  of  the  lots  as 
shown  upon  the  plat,  and  within  the  me- 
ander line  of  the  lake  described  in  the  field 
notes,  the  full  quantity  of  land  above  de- 
scribed as  contained  therein.  The  title  to 
the  government  lots  1  and  8  (which  are 
the  only  lots  in  the  east  half  of  section  4 
apparently  bounded  by  the  lakes)  was  con- 
veyed by  government  to  certain  patentees, 
and  the  patent  title  thereafter  became  vest- 
ed in  Simon  J.  Murphy  and  others,  by 
whom  a  quitclaim  deed  was  executed  and 
delivered  to  the  plaintiff,  prior  to  the  com- 
mencement of  these  actions,  purporting  to 
grant  and  quitclaim  to  the  plaintiff  that 
part  oi  the  southeast  quarter  of  section  4 
lying  southerly  and  westerly  of  a  line 
drawn  from  the  center  of  the  section  to  the 
southeast  comer  thei'eof,  and  also  all  the 
interest  of  the  grantors  in  the  west  half  of 
the  section.  At  the  same  time,  the  plain- 
tiff executed  and  delivered  to  Mr.  Murphy 
and  others  a  quitclaim  deed  purporting  to 
convey  to  them  that  part  of  the  east  half 
of  section  4  lying  northerly  and  easterly 
of  a  line  drawn  from  the  center  of  the  sec- 
tion to  the  southeast  corner  thereof. 

The  trial  court  found,  as  a  conclusion  of 
law,  that  the  plaintiff  is  the  owner  of  gov- 
ernment lots  3,  5,  6,  and  7  in  section  4  of 
township  57  N.,  of  range  17  W.,  in  St. 
Louis  county,  Minn.;  and  that  the  pretend- 
ed meander  line  of  the  lake,  as  the  same  is 
described  in  the  purported  field  notes  of 
the  surveyor,  and  as  delineated  upon  the 
plat,  is  the  boundary  line  of  the  land  owned 
by  plaintiff  in  such  lots.  And,  further,  the 
defendants  are  not,  nor  is  either  of  them, 
in  possession  of  any  part  of  the  land  in  sec- 
tion 4  belonging  to  the  plaintiff;  nor  do  the 
defendants,  or  either  of  them,  withhold 
from  the  plaintiff  any  land  of  which  it  is 
the  owner,  or  to  the  possession  of  which  it 
is  entitled.  Do  the  facts  found  by  the 
court  sustain  this  conclusion?  The  claim 
of  the  plaintiff  is  that  all  patentees  of  lots 
which  by  the  government  plat  were  shown 
to  abut  upon  the  lake  took  their  respective 
titles  by  reference  to  the  plat,  and  thereby 
aoqiured,  not  only  each  as  against  the  gov- 
ernment, but  each  as  against  the  other,  the 
right  to  a  frontage  upon  the  lake;  that  in 
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the  direction  of  the  lake  each  of  these  lots 
has  only  one  boundary,  the  lake  itself,  and 
that  the  meander  line  is  not  a  boundary 
line  for  any  purpose.  In  support  of  this 
claim,  counsel  invokes  the  wdl-settled  gen- 
eral rule  that  a  meander  line  is  not  a  bound- 
ary line,  but  that  the  water  whose  body 
is  meandered  is  the  true  boundary,  whether 
or  not  the  meander  line  in  fact  coincides 
with  the  shore  line,  for  the  latter,  being  a 
natural  monument,  must  control  courses  and 
distances. 

Tlie  first  and  leading  case  in  this  court 
upon  this  question  is  that  of  Sohurvteier  v. 
8t.  Paul  d  P.  a,  Co.  10  Minn.  82,  88  Am. 
Dec.  59,  Gil.  59,  which  involved  simply  a 
question  of  riparian  rights.  In  that  case, 
the  meander  line  was  actually  run  alcng  the 
Mississippi  river,  and  was  Mibstantially  the 
same  as  the  shore  line  thereof.  The  land 
in  dispute  was  a  sand-bar  island  lying  in 
the  river,  and  the  oontroversy  waa  whether 
a  fractional  government  lot>  confessedly 
bounded  by  the  river,  stopped  at  the  water's 
edge,  or  extended  to  the  navigable  waters  of 
the  stream,  so  as  to  include  the  island.  The 
fact  that  plaintiff  was  a  riparian  owner  was 
conceded,  and  only  the  extent  of  his  riparian 
privileges  and  estate  was  in  controversy. 
The  contention  was  made  that  the  meander 
posts  on  the  bank  marked  the  boundary  of 
the  landowner,  but  the  court  held  that  the 
river,  and  not  the  meander  line,  was  the 
boundary  line  of  the  lot,  and  that  the  pat^ 
entee  thereof  took  title  to  the  land  between 
the  meander  line  and  low-water  mark  in  the 
river,  which  included  the  island  in  question.* 
The  case  was  affirmed  hy  the  supreme  court 
of  the  United  States.  7  Wall.  272,  10  L. 
ed.  74. 

In  Ever  son  v.  Wasecay  44  Minn.  247,  4<l 
X.  W.  405,  the  meander  line  and  the  actual 
shore  line  of  Loon  lake  in  Waseca  were  not 
at  all  points  coincident.  Fractional  govern- 
ment lot  2  was  delineated  as  lying  on  the 
south  side  of,  and  as  bounded  by,  the  lake,  but 
the  meander  line  at  this  point  was  in  fact 
run  some  distance  from  the  shore  of  the 
lake,  leaving  a  tract  or  point  of  several 
acres  of  dry  land  between  it  and  the  shore. 
It  was  held,  following  the  Schurmvier  Case, 
that  the  patentee  of  lot  2  took  title  to  such 
point.  The  case  of  Lamprey  v.  St<iie,  52 
Minn.  181,  18  L.  R.  A.  670,  53  N.  W.  1139, 
was  one  involving  a  question  of  riparian 
rights  only  for  the  meander  line,  and  the 
actual  shore  lines  of  the  lake  meandered 
were  substantially  the  same  at  the  time  the 
survey  was  made.  The  lake  in  question 
was  a  shallow  and  non-navigable  one,  com- 
prising about  300  acres,  and  after  the  sur- 
vey, and  before  the  litigation  arose,  the 
waters  of  the  lake  gradually  receded,  and 
the   lake   had   practically   ceased   to   exist. 
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Thereupon  the  Land  Department  of  the 
United  States  caused  a  survey  to  be  made 
of  the  former  bed  of  the  lake,  and  issued 
patents  therefor.  The  plaintiffs  daimed 
title  thereto  by  virtue  of  their  ownership 
of  the  land  abutting  on  the  lake  when  the 
original  survey  was  made.  The  defendants 
daimed  that  the  patent,  according  to  t^e 
original  survey  through  which  plainti£F8 
claimed  title  to  the  former  bed  of  the  lake, 
only  conveyed  the  land  to  the  margin  of  the 
lake  as  it  existed  when  the  survey  was  made. 
Hence  there  was  no  question  in  that  case 
as  to  any  discrepancy  between  the  mean- 
dered line  and  the  actual  shore  line  of  the 
lake,  hot,  as  said  by  the  courts  the  question 
▼aa:  What  rights  in  or  to  the  soil  under 
water  does  the  patentee  of  land  bounded  by 
a  meandered  inland  lake  acquire  by  his  pat^ 
ent?  The  eourt  held  that  su^ch  patentee 
took  title  to  the  center  of  the  lake  and, 
therefore,  the  subsequent  patent  was  void. 
In  OUon  V.  Thamdike,  76  Minn.  399,  79 
N.  W.  399,  the  meander  line  purported  to 
coincide  with  the  bonk  of  the  Minnesota 
river,  but  in  fact  it  did  not  do  so,  and  a 
point  of  land  51  rods  long  by  26  rods  wide 
at  one  end,  running  to  a  point  at  the  other 
end,  lay  between  the  meander  line  and  the 
river.  This  court  held,  following  the  Sohur- 
meier  Case,  that  the  point  of  land  lying  out- 
side of  the  meander  line  was  a  part  of  the 
fractional  lot  which  abutted  on  the  river 
according  to  the  official  plat.  The  court, 
however,  in  its  opinion,  said:  f'There  may 
be  cases  in  which  the  error  in  the  govem- 
meiit  survey  is  so  gross  thai  the  purchaser 
of  the  fractional,  or  supposed  fractional, 
subdivision  of  the  government  land,  will  not 
take  to  the  shore  of  the  stream  or  lake,  al- 
though the  plat  of  the  subdivision  calls  for 
snch  shore  as  one  of  the  boimdaries.  It 
was  held  that  Whitney  v.  Detroit  Lumber 
Co.  78  Wis.  240,  47  N.  W.  426,  presented 
such  a  case.  That  case  is  dted  in  Lamprey 
r.  Mead,  54  Minn.  290,  55  N.  W.  1132.  But 
there  is  nothing  in  the  record  from  which 
it  can  be  held  that  this  is  such  a  case." 

In  the  cases  of  Hardin  v.  Jordan,  140 
U.  8.  371,  36  L.  ed.  428,  11  Sup.  Ct.  Kep. 
808,  838,  and  Mitchell  v.  SmcOe,  140  U.  S. 
406,  35  L.  ed.  442,  11  Sup.  Ct.  Rep.  819,  840, 
tiie  general  rule  announced  in  the  Schur- 
meier  Case  was  followed.  Bui  in  those 
cases,  as  well  as  in  the  cases  in  this  court 
to  whidi  we  have  referred,  there  was  in  fact 
a  stream  or  lake  to  be  meandered,  and  the 
shore  line  of  the  body  of  water  and  the 
meander  line  substantially  coincided  except 
where  tongues  or  points  of  land  extiended 
out  into  the  body  of  water  beyond  the  mean- 
der line,  or  the  waters  had  receded;  and  the 


question  was  one  of  riparian  rights  strictly, 

Ko  such  questions  are  involved  in  this  case,  emment  and  paid  for. 
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for  the  question  here  is  as  to  the  boundaries 
of  the  fractional  lots  owned  by  the  plain- 
tiffs. If  in  this  case  there  was  in  fact,  or 
ever  had  been,  a  lake  upon  which  any  part 
of  the  several  fractional  lots  abutted,  the 
general  rule  would  apply,  and  their  bound- 
ary would  be  the  lake.  But  such  is  not  this 
case,  for  there  was  in  fact  no  lake  at  or 
within  any  reasonable  distance  of  the  mean- 
dered line  or  any  part  thereof,  and  never 
had  been,  to  which  the  meander  line  might 
be  found  referable.  It  also  appears,  frcon 
the  court's  findings  of  fact  and  Exhibit  B,' 
that  the  side  lines  of  some  of  the  lots  would 
have  to  be  extended  from  cme-half  to  one 
mile  to  reach  the  lake;  that,  as  to  others,  if 
their  side  lines  were  extended  at  right  angles 
they  would  miss  the  lake  entirely;  and  that, 
if  the  side  lines  of  all  of  the  fractional  lots 
were  so  extended,  they  would  overlap  eadi 
other  in  inextricable  confusion.  And,  fur- 
ther, that,  if  the  so-called  meander  line  be 
accepted  as  a  boundary  line,  it  will  give  to 
the  patentees  or  their  grantees  the  full 
quantity  of  land  bought  and  paid  for  by 
them,  but,  if  they  are  permitted  to  extend 
their  lot  lines  through  the  adjacent  forest 
to  the  lake,  they  will  obtain  more  than  three 
times  as  much  land  as  they  purchased  and 
paid  for.  In  short,  this  is  not  a  case  where 
the  surveyor,  in  running  a  meander  line, 
has  made  a  fair  and  honest  attempt  to  fol- 
low the  sinuosities  of  the  shore  line  of  an 
aotual  body  of  water,  and  by  exclusion  or 
Inclusions  of  irregularities  of  contour  has 
produced  an  average  and  approximately  cor- 
rect result,  but  one  where  the  existence,  at 
any  time,  of  a  lake  upon  which  any  part 
of  the  fractional  lots  in  question  could  abut, 
is  a  pure  fiction.  Such  being  the  case,  it  is 
not  within  the  general  rule  as  to  meander 
lines;  for  the. far-away  lake  is  an  impossible 
boundary  for  all  of  the  lots  in  question,  and 
could  never  have  been  intended  by  the  gov- 
ernment and  the  patentees  as  the  boundary 
of  the  lots.  The  official  plat  was  only  in- 
tended to  be  a  picture  of  the  actual  condi- 
tions on  the  ground;  but  the  fraudulent 
mistake  in  the  plat  in  this  case  was  so  gross 
that  no  man  actually  viewing  the  premises 
could  possibly  be  misled,  or  believe  that  the 
shore  line  of  the  lake  vras  intended  as  the 
boundary  line  of  the  lots.  He  would  under- 
stand at  once  that  the  meander  line  as 
traced  on  the  plat  was  the  actual  boundary 
line  of  the  lots.  This  case,  then,  is  one 
where  the  call  for  the  natural  monument, 
the  lake,  must  be  disregarded;  for  the  ad- 
mitted facts  show  that  it  is  an  impossible 
call,  and  that,  if  it  is  rejected,  the  courses 
and  distances  and  the  meander  line  will  ex- 
actly close,  ajkl  give  to  the  plaintiff  the  pre- 
cise quantity  of  land  bought  from  the  gov- 
It  fails  within  the 


162 


Minnesota  Sufbemb  GotJirr. 


July. 


rule  tha.t  a  meander  line  is  not,  as  a  general 
proposition,  a  boundary  line;  yet  the  bound- 
aries of  fractional  lots  will  not  be  indefi- 
nitely extended  where  they  appear  by  the 
government  plat  to  abut  on  a  body  of  water 
which  in  fact  has  never  existed  at  substan- 
tially the  place  indicated  on  the  plat.  In 
such  exceptional  cases,  the  supposed  mean- 
der line  wiU,  if  consistent  with  the  other 
calls  and  distances  indicated  on  tiie  plat, 
mark  the  limits  of  the  sun^ey,  and  be  held 
to  be  the  boundary  line  of  the  land  it  de- 
limito.  Home  v.  Smith,  169  U.  S.  40,  40 
L.  ed.  68,  15  Sup.  Ct.  Rep.  »88;  miea  v. 
Cedar  Point  Cluh,  176  U.  S.  300,  44  L.  ed. 
171,  20  Sup.  Ct.  Rep.  124;  Fuller  ^.  8hedd, 
161  111.  462,  33  L.  R.  A.  146,  44  N.  E.  286; 
Whitney  v.  Detroit  Lumber  Co.  78  Wis.  240, 
47  N.  W.  425;  Grant  v.  HemphUl,  92  Iowa, 
218,  69  N.  W.  263,  60  N.  W.  618;  Frenoh 
Live  Stock  Co,  v.  Springer,  86  Or.  812,  68 
Pac.  102. 

The  last  case  cited  was  affirmed  by  the 
Supreme  Court  of  the  United  States,  and  its 
decision  in  that  case  seems  oonclusively  to 
establish  the  rule  we  have  stated.  In  that 
case  the  government  plat  showed  that  the 
fractional  lots  in  question  were  bounded  on 
the  north  by  the  meander  line  of  Malheur 
lake.  The  land  in  controversy  lay  outside 
the  meander  line,  but  adjoined  the  lots. 
The  plaintiff  clain\ed  that  the  lake,  at  the 
time  of  the  survey  and  for  some  years  there- 
after, was  a  continuous  body  of  water  up 
to  the  meander  line,  but  that  from  year  to 
year,  for  some  time,  its  waters  receded,  leav- 
ing the  disputed  land  bare.  The  defendant 
introduced  evidence  tending  to  show  that 
there  never  was  a  lake  in  front  of  the  lots; 
that  Malheur  lake  was  a  well-defined  body 
of  water  lying  northeasterly  from  the  lots; 
that>  if  the  lines  of  the  lots  were  extended 
north  indefinitely,  they  would  never  inter- 
sect the  lake;  that  the  lake  never  extended 
to  the  supposed  meander  line;  and  that 
there  had  never  been  any  recessi<xi  of  the 
waters,  so  as  to  constitute  the  land  in  con- 
troversy reliction  in  front  of  the  lots.  The 
questions  of  fact  so  presented  were  tried, 
and  found  in  favor  of  the  defendant^  and, 
upon  plaintiff's  appeal,  the  supreme  court 
of  Oregon,  in  affirming  the  decision  of  the 
trial  court,  said :  "The  real  question  of  car- 
dinal and  pivotal  concern  arises  upon  the 
urgent  and  strong  contention  and  argument 
of  counsel  for  plaintiff  that  the  official  sur- 
vey of  the  lake,  the  approval  thereof,  and 
the  official  plate  and  maps  made  thereunder, 
showing  the  lake  and  the  meander  line 
thereof,  conclusively  establish  the  fact  and 
location  of  the  lake  so  far  as  the  rights  of 
riparian  grantees  are  concerned,  and  the 
63  L.  R.  A. 


government  and  its  grantees  are  estopped  | 
to  deny  the  supposed  fact  as  represented  to 
the  purchasers  of  abutting  land.  ...  If 
there  never  was  a  lake  in  front  of  plaintiff's 
lots,  or  if  (me  did  not  exist  there  at  the  time 
of  the  survey,  then  there  was  no  natural 
object  or  monument  marking  the  north 
boundary  of  said  lots;  hence  resort  must  be 
had  to  the  secondary  evidence,  trie.,  the 
courses  and  distances  which  are  ascertain- 
able from  the  plats  and  surveys,  and  they 
must  prevail.  The  result  is  natural,  and 
the  land  conveyed  would  be  just  what  a 
mathematical  calculation  would  produce 
from  the  field  notes  of  the  surv^  of  the 
fractional  sections  and  the  supposed  mean- 
der line.  .  .  ."  The  cause  was  brou^t  into 
the  Supreme  Court  of  the  United  States  by 
writ  of  error  sued  out  by  the  plaintiff,  and 
he  there  cited,  in  his  brief,  Murphy  ▼.  Jttr- 
ivan,  103  Fed.  104,  and  urged,  aimong  others, 
this  point :  "The  patents  in  this-  instanoe, 
on  their  face  and  when  read  in  ecmnection 
with  the  plats,  conveyed  all  the  public  land 
up  to  the  line  of  Lake  Malheur.  If,  by  rea- 
son of  any  error  or  fraud,  the  surv^  im- 
properly included  or  omitted  any  publie 
land,  then  the  obviously  proper  mode  of  cor- 
rection was  a  bill  in  equity  putting  directly 
in  issue  the  supposed  error  or  fraud.  To 
allow  the  apparent  purpose  and  legal  effect 
of  the  patents  to  be  defeated  upon  proof  of 
error  in  the  plats  does  not  differ,  in  princi- 
ple or  practical  result,  from  canceling  the 
patents  in  a  suit  at  law."  The  court,  how- 
ever, affirmed  the  decision  of  the  state  court, 
and  in  doing  so  said:  *'If,  indeed,  there 
had  been  a  lake  in  front  of  these  lots  at  the 
time  of  the  survey,  which  lake  had  subse- 
quently receded  from  the  platted  meander 
line,  the  claim  of  the  owner  of  the  lots  to 
the  increment  thus  occasioned  might  be  con- 
ceded to  be  good  if  such  were  the  law  of 
the  state  in  which  the  lands  were  situated. 
But  if  there  never  was  such  a  lake — no  inra- 
ter  forming  an  actual  and  visible  boundary 
—on  the  north  end  of  the  lots,  it  wfmld  seem 
unreasonable  either  to  prolong  the  side  lines 
of  the  survey  indefinitely  imtil  a  lake  should 
be  found,  or  to  change  the  situs  of  the  lots 
laterally  in  order  to  adapt  it  to  a  neighbor- 
ing lake.  The  jury  having  found  that  the 
facts  under  this  issue  were  as  claimed  by 
the  defendant  in  error,  the  conclusion  must 
be  that  the  rights  of  the  plaintiff  in  error 
must  be  regarded  as  existing  within  the  ac- 
tual lines  and  distances  laid  down  in  the 
survey  and  to  the  extent  of  the  acreage 
called  for  in  the  patents,  and  that  the  mean- 
der line  was  intended  to  be  the  boundary 
line   oi  the  fractional    section.**      French- 


im. 


Secubity  Land  &  E.  Co.  v.  Burns. 


108 


Qknn  Live  Btook  Co.  v.  Springer,  186  U.  S.  appearing  on  the  government  plat  as  a  me- 
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conclusion  is  that  the  trial   court  in  this  Judgments  affirmed. 

ease  was  correct  in  holding  that  the  bound-  Affirmed    by    Supreme   Court    of    United 
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James  H.  HOAG,  Respt., 

V. 

Edward  WRIGHT  et  al.,  Eacrs.,  etc.,  of  Hes- 
ter Hoag,  Deceased,  Appta, 

(174  N.  T.  86.) 

t.  TKe  p«yee  of  m,  note  itlleared  to  liftve 
been  miide  by  one  alnce  deceased  In 
Incompetent  to  testify.  In  an  action  to 
enforce  its  payment,  that  the  note  was  in  his 
possession  prior  to  the  maker's  death,  where 
DO  evidence  as  to  delivery  has  been  given,  un- 
der a  statute  Xorbldding  interested  witnesses 
to  testify  as  to  personal  transactions  with 
decedents  against  whose  estate  claims  are 
soaght  to  be  established. 

2.  An  objection  to  tbe  eompeteney  of 
evidence  is  not  •nHleient  to  raise  tbe 
«mestion  of  the  competency  of  the  witness, 
where  the  evidence  is  competent,  but  the  wit- 
ness is  under  statutory  disability  to  testify 
to  the  facts. 

8.  A  ralins  stdmittinv  competent  cri- 
denee  to  be  given  by  a  witness  who  at  the 
timt  was  incompetent,  over  the  objection 
that  the  evIdAice  was  not  competent,  does 


not  require  a  reversal  where  evidence  subse- 
qnently  admitted  removed  the  disability,  and 
by  a  proper  objection  the  witness  might  have 
been  qualified  before  his  testimony  was  re- 
ceived. 

4.  Opinion  evidence  of  tbe  payee  of  a 
note  as  to  tbe  senvineness  of  tbe  de- 
ceased maimer's  slflrnatare  is  not  made 
inadmissible  by  a  statute  forbidding  interest- 
ed witnesses  to  testify  as  to  personal  trans- 
actions with  decedents,  where  the  opinion  is 
not  based  upon  Imowledge  gained  in  such 
transaction. 

6.  HTbere  a  band^frrltins  expert  makes 
a  mistake  in  bis  effort  to  distinsnisb 
spurious  front  arennlne  signatures, 
and  he  does  not  aclmowledge  his  error,  it 
may  be  shown  by  other  testimony. 

6.  Tbat  evidence  to  sbovr  tbat  a  band- 
^frritinar  expert  bas  been  mistaken 
as  to  signatures  which  he  has  pronomiced 
genuine  wUl  introduce  collateral  issues  does 
not  render  it  incompetent. 

7.  It  is  error  to  strike  oat  an  admission 
by  a  bandwritins  expert  that  he  had 
been  mistaken  as  to  signatures  which  he  had 
pronounced  genuine,  although  the  trial  judge 
might,   in  his  discretion,  have  excluded  an 


NoTB. — S^amination  of  icitnesaet  to  handiorit- 
lt»y  by  comparUon, 

I.  Beope  of  note,  168. 
IL  Direct  examination, 

a.  Of  ordinary,  or  nonexpert,  loUneaeee. 

1.  QeneraUy,  163. 

2.  Refreshing  the  reooUeotion  of  the 

witness,  164. 
Ik  Of  expert  loitnesses. 

1.  Generally,  166. 

2.  As  to  grounds  and  reasons,  166. 
ni.  Cross-examination. 

a.  Generally. 

1.  Of  nonexpert  ioitnesses,  168. 

2.  Of  expert  witnesses,  170. 

h.  Submission  of  unproved  and  spurious' 
writings. 

1.  To  nonexpert  vHtnesses,  171. 

2.  To  expert  witnesses,  176. 
TV.  Summary,  178. 

L  Soope  of  note. 

The  questions  treated  here  are  incidental  to 
the  main  question  presented  in  the  note  to 
UniTerslty  of  Illinois  v.  Spalding^.  (0  L.  R.  A. 
817,  upon  Comparison  of  Handwriting  general- 
ly. This  note  is  limited  to  the  discussion  of 
vliat  is  a  proper  method  of  examination  of 
vitnesses  to  handwriting,  in  connection  with 
tli&t  method  of  proof  of  handwriting  which 
consists  of  opinions  as  to  Its  Identity  or 
Kmrce,  derived  from  Juxtaposition  of  several 
vrltings  and  comparison  of  their  characteris- 
tica  Bo  the  examination,  accompanied  by  such 
comparison,  of  mrdlnary  or  nonexpert  witnesses 
(BL.R.  A. 


to  writing,  and  the  examination,  by  that  or  other 
means,  of  expert  witnesses  called  to  testify 
simply  by  Juxtaposition  and  comparison,  are  In- 
cluded In  this  discussion ;  and  the  questions,  as 
to  what  witnesses -are  competent  to  testify  as 
to  handwriting,  either  as  nonexperts,  from 
knowledge  of  the  hand,  or  as  experts,  from  a 
comparison;  as  to  what  is  a  proper  standard 
with  which  the  comparison  may  be  made;  and 
as  to  when,  and  how,  and  where,  and  by  whom 
such  comparison  may  be  made, — are  excluded; 
the  last  question  being  the  subject  of  the  note 
referred  to  above,  and  found  in  62  L.  B.  A.  817. 

II.  Direot  examination. 

a.  Of  ordinary,  or  nonexpert,  witnessee, 

1.  Generally. 

The  general  rule  as  to  comparison  of  hand- 
writing prohibits  comparison  by  witnesses  who 
are  not  qualified  as  experts,  having,  from  fre- 
quent comparisons,  especial  knowledge  of 
handwritings  generally.  There  Is  no  present 
authority  for  Juxtaposition  and  comparison, 
properly  so  called,  by  nonexpert  witnesses  upon 
the  direct  examination  (except  in  the  states  of 
Delaware  and  Michigan,  treated  in  the  note  to 
University  of  Illinois  v.  Spalding,  62  L.  B.  A. 
817). 

The  rule  excluding  comparison  by  nonex- 
perts applies  where  the  party  calling  a  wit- 
ness is  taken  by  surprise  as  to  his  testimony. 

Where  a  defendant  called  a  witness  to  prove 
the  plaintilTs  signature  to  a  receipt,  but  he  was 
unwilling  to  express  an  opinion,  and  then  the 
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effort  to  secure  such  admUslon  in  tbe  first 
instaDce. 
8.    Papers    containing   falne   alarnatareii 
-vrhlcU  ^-ere  pronounced  ffenalne  at  a 

former  trial  by  experts  called  at  the  second 
crlal  may  be  introduced  In  evidence  for  the 
purpose  of  showing  the  former  mistake,  and 
thereby  affecting  the  weight  of  their  opinions. 

(February   24,   1903.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirm- 
ing a  judgment  of  the  Westchester  Coun- 
ty Circuit  in  plaintiff's  favor  in  an 
action  brought  to  enforce  payment  of 
certain  promissory  notes  and  the  amount 
alleged  to  be  due  upon  an  open  ac- 
count.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Mr.  James  Iff.  Humt,  for  appellants: 

It  WBA  error  to  permit  the  plaintiff  him- 
self to  testify  that  the  signatures  attached 
to  the  alleged  notes  were  in  the  genuine 
handwriting  of  his  deceased  mother,  Hester 
Hioag,  the  testatrix  of  the  def^idants. 

Richardson  v.  Emmett,  170  N.  Y.  412,  63 
N.  E.  440;  Re  Weeks,  23  App.  Div.  161,  48 
N.  Y.  Supp.  908;  Hohart  v.  Verrault,  74 
App.  Div.  444,  77  N.  Y.  Supp.  483. 

Whenever  the  statute  prohibits  an  inter- 
ested party  irom  testifying  directly  concern- 
ing a  transaction  or  communication  with  a 
deceased  party,  it  prohibits  just  as  positive- 
ly indirect  testimony  involving  such  trans- 
action or  communication. 

Clift  v.  Moses,  112  N.  Y.  426,  20  N.  E. 
392;  Bopd  v.  Boyd,  104  N.  Y.  234,  58  N.  E. 
118;  Richardson  v.  Emmett,  170  N.  Y.  412, 
63  N.  E.  440. 


defendant  submitted  to  him  other  papers  pur- 
porting to  be  signed  by  the  plaintiff,  but  hav- 
ing no  connection  with  the  case,  in  order  to 
obtain  his  opinion  upon  them  before  question- 
ing him  further  in  regard  to  the  signature  to 
the  receipt,  it  was  held  that  this  course  of  ex- 
amination was  improper,  and  that  the  witness 
should  not  be  examined  as  to  the  other  writ- 
ings until  he  had  first,  from  his  own  recollec- 
tion of  the  plaintiff's  handwriting,  given  an 
opinion  upon  the  signature  of  the  receipt  In 
question :  but  the  court  suggested  that,  if  the 
witness  had  been  called  on  the  other  side  to 
discredit  the  receipt,  and  had  assigned  as  his 
reason  for  not  believing  it  to  be  genuine  that 
it  differed  In  some  particular  point  from  the 
plaintiff's  ordinary  signature,  it  would  have 
been  competent  for  the  defendant  to  attempt  to 
convince  him  that  he  was  mistaken  by  exhibit- 
ing to  him  other  genuine  signatures  of  the 
plaintiff,  which,  by  containing  or  lacking  the 
peculiarity  on  which  he  laid  stress,  might  con- 
vince him  or  satisfy  the  jury  that  he  was  mis- 
taken. Gleeson  v.  Wallace  (1847)  4  U.  C.  Q.  B. 
245.  (As  to  the  cross-examination  of  a  nonex- 
pert witness,  see  infra.  III.,  a,  1.) 

2.  Refreshing  the  recollection  of  the  ioitnesa. 

One  method  of  proof  of  handwriting  which  In 
theory  Is  distinct  from  actual  comparison  by 
Juxtaposition,  but  in  practice  is  generally  ac- 
companied by  a  juxtaposition  of  two  writings, 
so  that  it  amounts  to  the  same  thing  in  the  end, 
is  that  by  means  of  a  nonexpert  witness  who 
has  seen  the  person  write  whose  signature  Is 
disputed,  but  is  yet  unable,  from  his  in- 
sufficient knowledge  of  the  handwriting  in 
question  to  swear  to  the  identity  of  the 
disputed  writing  with  the  genuine  produc- 
tion of  the  other  person.  In  such  a  case 
it  has  been  commonly  the  custom,  since  a  deci- 
sion in  1816,  to  allow  the  party  producing  such 
a  witness  to  show  him  a  paper  containing  what 
the  witness  knows  to  be  the  genuine  writing  of 
the  person  w^hosc  signature  is  in  question,  and 
to  ask  him  whether,  upon  refreshing  his  recol- 
lection of  the  handwriting,  he  Is  then  able  to 
swear  to  the  authorship  of  the  disputed  writ- 
ing. 

This  kind  of  proof  was  first  allowed  In  1810 
In  the  case  of  Burr  v.  Harper,  Holt  N.  P.  420. 
63  L.  R.  A. 


A  witness  was  called  by  the  plaintiff  to  prove 
the  signature  of  the  defendant  to  the  agree- 
ment sued  upon,  and  stated  that  he  once  «>aw 
him  sign  his  name  to  a  paper  which  he  had  In 
his  possession  In  court;  that  the  fact  made  so 
slight  an  Impression  upon  his  mind  that,  Judg- 
ing from  that  single  occurrence,  he  was  not  able 
to  say  whether  the  handwriting  to  the  agree- 
ment was  the  defendant's  or  not ;  that  he  would 
not  venture,  from  a  mere  Inspection  of  the 
paper,  to  form  a  belief  on  the  subject ;  but  that, 
by  comparing  the  signature  to  the  agreement 
with  that  which  was  subscribed  to  the  paper 
then  in  his  possession  he  was  able  to  swear  that 
he  believed  it  to  be  the  defendant's  writing. 
This  procedure  was  objected  to  as  being  com- 
parison of  handwriting.  But  the  decision  of 
Dallas,  L.  C.  J.,  distinguished  It.  He  said: 
"The  present  case,  however,  turns  upon  a  dif- 
ferent point.  .  .  .  Comparison  of  hand- 
writing has  been  rejected  upon  two  grounds: 
(1)  That,  unless  a  Jury  could  read,  they 
would  be  unable  to  Judge  of  the  supposed  re- 
semblance; (2)  that  specimens  may  be  unfairly 
selected,  calculated  to  serve  the  purpose  of  the 
party  producing  them,  and,  therefore,  not  ex- 
hibiting a  fair  example  of  the  general  character 
of  the  handwriting.  .  .  .  But  the  present 
evidence  cannot,  in  strictness,  be  called -a  com- 
parison of  handwriting.  What  are  the  materials 
of  Judgment  to  which  a  witness  has  recourse 
when  he  says  that  he  believes  a  particular  Fig- 
nature  to  be  the  handwriting  of  a  particular 
person?  He  has  seen  the  person  write,  and  he 
is  presumed  to  have  formed  a  standard  in  his 
mind;  and  with  that  standard  to  compare  the 
writing  in  question.  This  standard  will  be  more 
or  less  perfect  according  as  the  instances  have 
been  more  or  less  frequent.  The  mere  fact  of 
having  seen  a  man  once  write  his  name  may 
have  made  a  very  faint  impression  upon  the 
witness's  mind.  But  some  impression,  how- 
ever slight  in  degree,  it  will  make;  and  surely, 
as  the  standard  exists,  and  the  witness  possesses 
the  genuine  paper,  he  may  recur  to  it,  to  revive 
his  memory  upon  the  subject.  Here,  a  basis  Is 
laid  in  the  fact  of  his  having  seen  the  de- 
fendant sign  his  name  once.  But  his  memory 
is  defective.  He  then  recurs  to  a  paper  which 
he  knows  to  be  an  authentic  writing.  He  uses 
it  to  retouch  and  strengthen  his  reoollectlon. 
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It  was  error  to  permit  the  plaintiff  to  tes- 
tify that  the  two  notes  in  suit  were  in  his 
possession  prior  to  the  death  of  his  mother. 

Clift  V.  Moses,  112  N.  Y.  426,  20  N.  E. 
392;  Richardson  v.  Emmett,  170  N.  Y.  412, 
63  N.  £.  440. 

Enror  was  committed  upon  the  trial  in  re- 
fusing to  permit  a  full  cross-examination  of 
plaintiff's  handwriting  experts. 

7  Am.  &  Eng.  Enc.  Iaw,  p.  109 ;  Sohell  v. 
Plumb,  56  N.  Y.  692;  Baird  v.  Daly,  68  N. 
Y.  547;  8  Enc.  PI.  &  Pr.  p.  116;  1  Greenl. 
Et.  16th  ed.  9  461  F;  Ahhott,  Trial  Brief, 
p.  163. 

Mr.  laaae  H.  MUU,  with  ifr.  Joseplft 
HoTer,  for  respondmt: 

It  was  not  reversible  error  to  permit  the 
plaintiff  to  testify  that  the  two  notes  in 
suit  were  in  his  possession  prior  to  the  death 
of  his  mother.    The  objection  taken  was  too 


general  to  permit  of  the  consideration  upon 
appeal  of  the  ground  of  objection  now 
urged  in  behalf  of  the  appellants. 

Sanford  v.  Elliihorp,  05  N.  Y.  48;  Ham 
V.  Van  Orden,  84  N.  Y.  271 ;  Stevens  v.  Bren- 
nan,  79  N.  Y.  259;  Richardson  v.  Emmett, 
170  N.  Y.  417,  63  N.  E.  440;  Cliff  v.  Moses, 
112  N.  Y.  434,  20  N.  E.  392;  Kemochan  y. 
New  York  Elev,  R.  Co,  128  N.  Y.  569,  29  N. 
E.  65;  Mortimer  v.  Manhattan  R.  Co.  129 
N.  Y.  81,  29  N.  E.  6;  Carter  y.  New  York 
Elev.  R,  Co.  134  N.  Y.  168,  31  N.  E.  514. 

Prior  to  the  Richardson  Case  the  decisions 
of  this  court  were  understood  to  uphold,  and 
we  submit  did  uphold,  the  competency  of 
such  a  witness  to  give  such  testimony. 

Simmons  v.  Havens,  101  N.  Y.  433,  6  N. 
E.  73;  Clift  v.  Moses,  112  N.  Y.  426,  20  N. 
E.  392;  Smith  v.  Sergent,  2  Hun, 
107;  Stevens  v.  Stevens,  2  Hun,  470;  Mor- 


and  not  merely  for  the  puriMse  of  comparison. 
I  think,  therefore,  the  evidence  is  admlBslhle.*' 

This  decision,  although  later  attacked  in  the 
English  courts  as  allowing  comparison  of  hand- 
writing, has  been  generally  accepted  as  good 
Itw,  resting  upon  a  different  theory,  and  be- 
ing unembarrassed  by  the  objections  usually 
nuide  to  comparison  by  the  Jury,  who  were  not 
necessarily  allowed  to  see  the  genuine  writtaig 
which  the  witness  produced  merely  to  refresh 
his  memory ;  as  in  the  case  of  a  memorandum 
made  by  the  witness  and  used  merely  to  assist 
his  memory  as  to  facts  which  his  memory  could 
not  be  expected  to  retain. 

In  another  English  case,  a  trial  for  sending 
a  threatening  letter,  a  member  of  a  club  of 
which  the  prisoner  was  secretary,  who  had 
frequently  seen  him  write,  was  shown  the  book 
In  which  the  prisoner  had  made  entries,  and 
wai  allowed  to  refresh  his  memory  of  the  pris- 
oner's handwriting  by  an  inspection  of  the  en- 
tries; whereupon  he  examined  the  letter  in 
question,  and  declared  it  not  to  be  in  the  hand- 
writing of  the  prisoner.  Queen  v.  Shepherd 
<  1845)  1  Cox  C.  C.  237. 

In  Burr  v.  Harper,  it  has  been  seen,  the  wit- 
ness actually  compared,  while  the  opinion 
treats  the  case  as  one  of  8lml>Ie  refreshing  of 
the  recollection  of  the  witness. 

This  distinction,  while  not  noticed  in  that 
case,  is  made  in  the  American  decisions. 

A  witness  whose  only  Imowledge  of  the  hand- 
writing of  a  person  is  got  from  having  seen  him 
write  the  signature  once  is  competent  to  tes- 
tify as  to  his  handwriting,  and,  If  his  memory 
of  the  handwriting  has  been  effaced  by  the 
lapse  of  time,  it  may  be  revived  by  an  inspec- 
tion of  the  writing  which  the  witness  knows  to 
be  genuine ;  but  If  such  inspection  entirely  fails 
to  refresh  his  memory,  and  he  can  only  speak 
from  comparison  of  the  two  signatures,  and 
bas  no  recollection  independent  of  the  signature 
itself,  he  is  Incompetent,  and  his  testimony 
amounts  to  nothing  more  than  comparison  of 
the  two  signatures,  and  that  could  be  done  by 
the  Jnry  as  well,  and  by  experts  better  than  the 
witness.    HcNair  v.  Com.   (1856)   26  Pa.  388. 

So  In  an  action  on  a  bill,  where  the  plaintiff 
called  a  witness  acQualnted  wljth  the  defendant's 
handwriting,  and,  for  the  purpose  of  refreshing 
his  memory,  produced  before  him  a  draft  pur- 
porting to  be  drawn  by  the  defendant,  which 
63LR.A. 


the  witness  proved  was  signed  by  the  defendant 
in  his  presence,  it  was  error  to  allow  the  wit- 
ness (who  was  not  an  expert)  to  compare  the 
draft  with  th4  bill  on  which  the  suit  was 
brought,  and  to  show  that,  from  the  comparison 
of  the  two  signatures,  he  believed  the  disputed 
signature  to  be  genutaie ;  yet  the  court  says  that 
the  production  before  the  witness  of  the 
draft  for  the  purpose  of  r.efreshing  his 
memory  of  the  handwriting  of  the  de- 
fendant "was  perfectly  legitimate,  and.  If 
the  witness,  after  having  thus  retouched  and 
strengthened  his  recollection  of  the  defendant's 
handwriting  by  inspecting  the  draft,  had  stated 
that  he  believed  the  disputed  signature  to  be 
genuine  as  the  result  of  a  comparison  between 
that  signature  and  the  impression  he  had  formed 
in  his  mind  as  to  the  genuine  character  of  the 
defendants*  writing  derived  from  antecedent 
knowledge,  no  legal  exception  could  have  been 
taken  to  the  testimony."  Smith  v.  Walton 
(1849)  8  Gil],  85. 

And  on  the  cross-examination  of  a  witness 
who  had  'testified  that  the  signature  in  dispute 
was  not  genuine,  when  the  counsel,  expressly 
for  the  purpose  of  refreshing  the  witness's  mem- 
ory, exhibited  to  him  a  letter  which  had  pre- 
viously been  admitted  to  be  genuine,  but  which 
was  not  admissible  on  the  Issues  in  the  case, 
and  proposed  to  ask  the  witness  to  examine  it 
and  then  state  whether  he  still  retained  the 
opinion  expressed  in  his  examination  In  chief, 
the  refusal  of  the  court  to  allow  the  witness  to 
examine  the  letter,  or  to  allow  the  proposed 
question  to  be  put  to  him,  was  error ;  to  have 
allowed  it  would  in  no  wise  have  infringed  the 
rule  against  proof  of  handwriting  by  compari- 
son of  hands,  it  was  not  the  case  of  placing 
the  disputed  signature  and  a  genuine  writing  be- 
fore a  witness  who  had  no  previous  knowledge 
on  the  subject,  and  allowing  him,  from  the  mere 
Inspection  of  the  two,«  to  say  whether,  in  his 
opinion,  they  were  both  written  by  the  sjime 
person.  National  Bank  v.  Armftronu:  (18S6) 
66  Md.  113,  50  Am.  Rep.  156,  6  Atl.  r»H4. 

Where  a  witness  testified  that  his  reeol lec- 
tion of  the  handwriting  of  the  person  whose 
signature  was  in  question  had  been  refreHhed 
by  an  examination  of  a  paper  in  his  possession 
written  by  the  same  person  some  four  or  six 
months  before  the  trial,  the  court  laid  down  the 
rule  that  a  witness  who  shows  himself  to  be  ae- 
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timer  v.  Chamhers,  27  Abb.  N.  C.  291,  17  N. 
Y.  Supp.  552,  63  Hub,  341,  17  N.  Y.  Supp. 
874. 

The  plaintiff  was  properly  pearmitted  to 
testify  that  the  signaturee  attached  to  the 
notes  were  in  the  genuine  handwriting  of 
the  testatrix. 

Simmon^  v.  Havens,  101  N.  Y.  427,  6  N. 
E.  73 ;  Hohari  v.  Verrault,  74  App.  Div.  444, 
77  N.  Y.  Supp.  483;  Qoettmg  v.  Weber,  71 
App.  Div.  503,  76  N.  Y.  Supp.  890;  Wing  v. 
Bli88,  28  N.  Y.  S.  R.  198,  8  N.  Y.  Supp. 
500,  138  N.  Y.  643,  34  N.  E.  513;  Pratt  v. 
Elkins,  80  N.  Y.  198. 

The  testimony,  upon  cross-examination  of 
several  expert  witnesses  for  the  plaintiff  as 
to  two  spurious  signatures  of  decedent  was 
properly  excluded. 

People  V.  Murphy,  136  N.  Y.  450,  32  N. 


E.  138;  aiUley  ▼.  Palmer,  32  Hun,  472; 
PeopU  V.  Pinckney,  67  Hun,  431,  22  N.  Y. 
Supp.  118;  People  v.  Molineuw,  166  N.  Y. 
327,  62  L.  R.  A.  193,  61  N.  E.  286;  People 
V.  Dorthy,  60  App.  Div.  60,  63  N.  Y.  Supp. 
592. 

Per  Curiam  I 

The  plaintiff  is  the  son  and  sole  surviving 
descendant  of  the  defendants'  testatrix,  Hes- 
ter Hoag,  who  died  on  the  15th  of  February, 
1895,  in  the  eighty-first  year  of  her  age.  The 
action  is  upon  two  promissory  notes — one 
for  $2,000,  dated  October  16,  1&90,  payable 
to  the  order  of  the  plaintiff;  and  the  other 
for  $4,000,  dated  November  13,  1894,  paya- 
ble to  the  plaintiff — without  words  of  nego- 
tiability. The  complaint  is  in  the  usual 
form,  and  by  their  answer  the  defendants 


quainted  with  another's  handwriting  may,  be- 
fore or  at  the  trial,  refer  to  papers  In  his  pos- 
session which  he  knows  to  be  In  the  handwriting 
of  the  other,  to  refresh  his  memory  before  tes- 
tifying. Tliomas  v.  State  (1885)  103  Ind.  419, 
2  N.  B.  808. 

And  to  the  same  effect  are  Bedford  v.  Peggy 
(1828)  6  Rand.  (Va.)  316;  Pepper  v.  Barnett 
(1872)  22  Gratt  405;  Cross  v.  People  (1868) 
47  111.  152,  9?>  Am.  Dec.  474. 

But  where  witnesses  were  allowed  to  refer  to 
papers  in  their  possession  known  to  them  to 
contain  the  genuine  signatures  of  another,  for 
the  purpose  of  refreshing  their  memory  before 
testifying  to  the  other's  signature,  such  papers, 
not  having  been  admitted  to  be  genuine,  were 
not  competent  to  go  to  the  jury.  White  Sew- 
ing Mach.  Co.  V.  Gordon  (1890)  124  Ind.  495, 
24  N.  B.  1053. 

The  opinion  of  a  witness  to  handwriting  with 
which  he  is  familiar,  who  is  competent  to  speak 
upon  the  subject,  is  not  to  be  excluded  because 
be  has  refreshed  his  recollection  by  the  exami- 
nation of  genuine  papers  not  in  evidence,  writ- 
ten by  the  person  whose  signature  fs  in  ques- 
tion, and  is  thereby  enabled  to  speak  with 
greater  positiveness  on  the  subject  than  he 
otherwise  could  have  done;  nor  Is  the  knowl- 
edge of  the  witness,  derived  from  such  examina- 
tion or  comparison  made  between  such  genuine 
writings  and  the  writing  In  controversy,  to 
be  excluded  from  consideration.  Remington 
Paper  Co.  v.  O'Dougherty  (1880)  81  N.  Y.  474. 
In  accord  is  Miller  v.  Coulter  (1901)  156  Ind. 
290,  69  N.  B.  853. 

b.  Of  ewpert  witneaseB. 

1.  Generally. 

There  Is  no  error  In  permitting  an  expert 
witness  as  to  handwriting  to  make  illustrations 
on  a  blackboard  before  the  Jury  for  the  purpose 
of  explaining  his  testimony  and  rendering  it 
more  intelligible  to  them.  McKay  v.  Lasher 
(1890)  121  N.  Y.  477,  24  N.  E.  711,  Affirming 
50  Ilun,  383,  3  N.  Y.  Supp.  352.  Dryer  v. 
Brown  (1889)  52  Hun,  321,  5  N.  Y.  Supp.  486, 
Is  to  the  same  effect. 

Where  plaintiffs,  who  denied  the  genuineness 
of  their  signatures  to  a  disputed  deed,  testified 
that  they  bore  a  resemblance  to  their  signa- 
tures, and  one  of  them  testified  that  the  sig* 
63  L.  R.  A. 


nature  was  a  fair  imitation  of  his  own ;  and 
comparisons  of  the  disputed  deed  with  other 
writings  conceded  to  be  genuine  were  also  made 
by  experts, — It  was  permissible  for  the  defend 
ants  to  ask  a  handwriting  expert,  called  by 
them,  what  evidence  he  found  in  the  signatures 
of  the  disputed  deed  of  their  being  imitations, 
Sudlow  V.  Warshlng'  (1888)  1()8  N.  Y.  520,  15 
N.  E.  532. 

And  an  expert  may  1)e  asked,  upon  compar- 
ing a  disputed  signature  with  other  Instruments 
in  evidence  referred  to  as  standards,  "Which 
exhibits  the  greater  ease  and  facility  In  writ- 
ing r*  Demerrltt  v.  Randall  (1874)  116  Mass. 
331. 

It  seems  that  In  Pennsylvania  an  expert  wit- 
ness could  not  give  an  opinion  as  to  the  genuine- 
ness of  a  writing  If  he  had  knowledge  of  the 
hand,  since  a  witness  could  not  testify  in  more 
than  one  capacity.  Gentner  v.  Ulmer  (1882  > 
15  Phila.  233,  Affirmed  in  3  Pennyp.  453. 

And  when  it  appeared  that  a  witness  offered 
as  an  expert  to  give  his  opinion  as  to  the  genu- 
ineness of  a  disputed  writing  had  acquired  a 
greater  familiarity  with  the  subject-matter  of 
the  inquiry  through  a  comparison  of  it  with  the 
genuine  signature  of  the  same  person,  and  that 
his  knowledge  of  the  genuine  signature  would 
form  an  element  of  his  opinion,  the  court  was 
of  the  opinion  that  he  was  not  competent  to 
testify  as  an  expert  MUes's  Will  (1$95\  4 
Pa.  Dist  R.  179. 

It  is  not  error  to  allow  witnesses  to  testify 
as  to  the  characteristics  of  different  signatures 
in  evidence,  including  that  in  dispute,  their 
comparative  size  and  length,  whether  written 
on,  or  above,  or  below,  the  lines,  the  differences 
in  certain  letters,  and  other  facts  of  like  char- 
acter, merely  because  the  facts  to  which  this 
evidence  is  directed  did  not  require  the  testi- 
mony of  an  expert,  but  could  have  been  deter- 
mined by  the  Jury  themselves;  since  it  is  con- 
fined to  the  signature  in  controversy  and  to 
others  admitted  to  be  genuine,  and  so  author- 
ized by  the  Iowa  Code,  %  8655.  Riordan  v. 
Guggerty   (1888)  74  Iowa,  688,  39  N.  W.  107. 

2.  A«  to  grounds  and  reasons. 

It  is  proper  to  allow  an  expert  witness  to  tes- 
tify as  to  the  reasons  upon  which  he  bases  his 
opinion.  (People  v.  Mooney  [1901]  132  Ol. 
13,  63  Pac.  1070)  ;  and  he  should  be  permitted 
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denied  the  making  and  delivery  of  both 
notes,  and  alleged  that,  if  made  or  delivered, 
they  were  without  consideration.  Hie  con- 
test upon  these  issues  was  l<xig  and  sharp, 
as  both  parties  produced  much  persuasive 
evidence  in  support  of  their  respective  the- 
ories. As  the  affirmance  was  unanimous, 
and  there  was  no  exception  to  the  charge  of 
the  court,  our  review  must  be  ocmfined  to  an 
examination  of  the  rulings  relating  to  evi- 
dence. 

The  plaintiff  was  the  first  witness  called 
it  the  trial,  and  before  the  notes  were  read 
in  evidence  they  were  shown  to  him,  and  he 
was  asked  whether  they  were  in  his  posses- 
sion prior  to  the  death  of  his  mother.  He 
answered  that  they  were.  The  question  was 
objected  to  in  due  time  as  incompetent,  no 
other  objecticm  having  been  interposed,  and 


to  the  ruling  which  admitted  the  evidence 
an  exception  was  taken. 

The  witness,  being  interested,  was  incom- 
petent to  testify  to  a  personal  transaction 
with  his  deceased  mother,  according  to  the 
express  command  of  §  829  of  the  Code  of 
Civil  Procedure.  When  proof  of  tlie  pos- 
session of  a  promissory  note  and  of  the  gen- 
uineness of  the  signature  thereto  are  exclu- 
sively relied  upon  to  establish  delivery,  the 
presumption  is  that  the  evidence  as  to  pos- 
session involves  a  personal  transaction. 
Richard8on  v.  Emmett,  170  N.  Y.  412,  417, 
63  N.  E.  440;  Clift  v.  Moses,  112  N.  Y.  426, 
20  N.  E.  392.  When,  however,  delivery  is 
proved  by  independent  testimony,  showing 
delivery  to  a  third  person  for  the  inter- 
ested witness  when  he  was  not  present,  proof 
of   possession    does   not   imply   a    personal 


to  itate  on  what  grounds  he  has  based  his  tes- 
timony, in  spite  of  the  objection  that  it  is 
arsumentative  (People  v.  Bird  [18991  124  Cal. 
32,  56  Pac  639). 

And,  In  order  that  his  opinion  shall  be  of  any 
ralne,  the  expert  must  give  bis  reasons  for  it. 
Be  Koch  (1900)  33  Misc.  153,  68  N.  T.  Supp. 
376. 

So  the  Pennsylvania  statute  (act  May  15, 
1895  [P.  L.  69,  i  81  )  provides:  "It  shall  be 
competent  for  experts,  in  formulating  their  opin- 
ions to  the  court  and  jury,  to  place  the  genuine 
and  disputed  .  .  .  writings  in  juxtaposi- 
tion, and  to  draw  the  attention  of  the  jury  there- 
to; tnd  It  shall  furthermore  be  competent  for 
oonnael  to  require  of  an  expert  a  statement  of 
tlie  principles  on  which  he  has  based  his  work, 
the  details  of  his  work,  and  his  opinion  that  the 
remits  are  important  to  the  point  at  issue,  or 
the  reasoning,  analysis,  and  Investigation  by 
which  he  has  arrived  at  his  opinion." 

All  facts  upon  which  an  expert  witness  forms 
his  opinion  should  be  before  the  court  and  jnry 
10  that  they  can  determine,  as  far  as  they  may 
be  able  to  do  so,  whether  the  opinion  given  Is 
well  founded,  and  so  that  the  opposing  counsel 
may  have  the  opportunity  to  cross-examine  as 
to  nich  facts.  So  where  an  expert,  asked  as  to 
whether  the  signature  to  a  certain  note  and 
the  writing  in  the  check  alleged  to  have  been 
forged  were  In  the  same  handwriting,  had  an- 
swered, "I  should  think  they  probably  were," 
and  added,  in  response  to  the  same  question, 
that  his  opinion  was  formed  from  his  memory 
of  the  check  and  from  bis  examination  of  cer- 
tain other  papers  brought  to  him  before  the 
trial,  the  exclusion  by  the  court  of  this  addi- 
tion was  error,  since  the  jury  were  entitled  to 
consider  the  grounds  of  the  opinion,  and  the 
other  party  was  entitled  to  cross-examine  the 
witness  as  to  such  ground  of  belief.  Koons  v. 
Sute  (1880)  36  Ohio  St  195. 

In  an  action  on  an  Insurance  policy,  when 
an  expert  witness  called  by  the  plaintiff  had 
testified  that  the  signature  to  the  application, 
which  the  defendant  alleged  had  been  written 
b7  the  plalntUTs  husband,  who  denied  it,  was 
in  the  same  handwriting  as  the  body  of  the 
policy  which  had.  been  shown  to  him,  and  had 
testified  upon  cross-examination  that,  before  tak- 
hig  the  stand,  he  had  compared  the  application 
with  anothor  policy  Issued  to  the  plaintiff,  later 
testifying  upon  redlreet^examlnatlon,  being 
(BL.B.  A. 


shown  both  policies,  that  they  were  In  the  same 
handwriting,  and  on  recross-examlnatlon,  In 
answer  to  the  question  whether  he  based 
his  opinion  on  an  examination  of  the 
second  policy,  said,  "I  base  It  on  the  writ- 
ing;" whereupon  defendant's  counsel  moved 
to  strike  out  the  testimony  as  based  up- 
on a  policy  not  in  the  case, — the  re- 
fusal of  the  court  to  comply  with  the  mo- 
tion* was  not  error.  The  second  policy  was  in- 
troduced into  the  case  by  the  defendant's  coun- 
sel, and,  if  both  were  in  the  same  handwriting, 
it  was  Immaterial  with  which  the  witness,  when 
not  upon  the  stand,  had  compared  the  signa- 
ture, and  his  statement  that  he  based  his  tes- 
timony "on  the  writing"  did  not  necessarily  ex- 
clude either.  Mallory  v.  Ohio  Farmers'  Ins. 
Co.  (1892)  90  Mich.  112,  51  N.  W.  188. 

The  party  offering  experts  to  testify  by  com- 
parison Is  entitled  to  have  them  state  the 
grounds  on  which  their  opinion  Is  based,  and 
to  point  out  and  explain  to  the  jury  the  differ- 
ences which  they  detected,  and  which  induced 
disbelief  on  their  part ;  to  withhold  it  from  the 
jury  would  be  to  deprive  them,  to  a  large  ex- 
tent, of  the  very  facts  best  calculated  to  en- 
able them  intelligently  to  weigh  and  determine 
the  value  of  the  opinions  of  the  experts.  Ken- 
dall V.  Collier  (1895)  97  Ky.  446,  30  S.  W. 
1002.  In  accord  are  RIordan  v.  Guggerty 
(1888)  74  Iowa,  688,  39  N.  W.  107;  Patton  v. 
Lund   (1901)   114  Iowa,  201,  86  K.  W.  296. 

Upon  the  probate  of  a  will  alleged  to  have 
suffered  alteration  at  the  hands  of  another  than 
the  testator,  the  opinions  of  witnesses,  who 
were  not  acquainted  with  the  handwriting  of 
the  testator,  pointing  out  certain  differences  ap- 
parent, in  the  judgment  of  the  witnesses,  on  the 
face  of  the  writing,  between  certain  letters  and 
words  in  the  disputed  parts  and  the  same  let- 
ters and  words  in  other  parts  of  the  instrument, 
and  stating  the  evidences  of  erasure  and  in- 
sertion of  words  and  figures,  and  their  opinion 
that  there  had  been  an  erasure  and  insertion 
in  certain  parts  of  it,  were  held  to  have  been 
properly  admitted,  subject  to  be  weighed  by  the 
jury  with  the  other  evidence  before  them.  In- 
cluding their  own  Inspection  of  the  Instrument, 
and  to  have  such  influence  as  they.  In  their 
discretion,  might  think  due  to  it;  the  pointing 
out  of  such  discrepancies  in  the  shape,  size,  in- 
clination, or  shading  of  particular  letters  or 
words  in  an  Instrument,  or  In  several  Instrn- 
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transaction.  At  the  time  the  ruling  in 
question  was  made,  no  evidence  as  to  deliv- 
ery had  been  cpven,  and  the  plaintiff  was, 
therefore,  as  the  case  then  stood,  incompe- 
tent to  answer  the  question  under  considera- 
tion. 

The  objection  interposed,  however,  did  not 
challenge  the  competency  of  the  witness,  but 
the  competency  of  the  evidence;  whereas  the 
evidence  was  competent,  but  the  witness  was 
not.  While  an  objection  to  the  competency 
of  a  witness  need  not  refer  specifically  to 
the  8ecti<Mi  of  the  Code  which  renders  him 
incompetent,  it  is  necessary  to  raise  the 
question  in  some  way  which  makes  the  in- 
tention clear.  An  objection  that  the  wit- 
ness is  incompetent  or  interested  would,  per- 
haps, be  sufficient,  but  the  simple  objection 
that  the  evidence  is  incompetent  is  not  spe- 


cific enough  to  justify  a  reversal.  Sanford 
V.  EllitJkorp,  95  N.  Y.  48,  62;  Ham  v.  Van 
Orden,  84  X.  Y.  257,  271;  Stevens  v.  Bren- 
uan,  79  N.  Y.  254,  259.  In  all  the  cases  to 
which  our  aittention  has  be«i  called  where 
the  reversal  was  founded  upon  §  829,  the 
objecticms  were  so  full  and  clear  as  neoes* 
sarily  to  bring  before  the  minds  of  the  court 
and  the  opposing  counsel  the  distinct  ground 
relied  upon.  Fair  practice  requires  this,  so 
that  the  court  may  rule  intelligently,  and 
counsel  may  be  advised  of  the  risk  they  are 
taking,  and  act  accordingly.  Sterrett  v. 
Third  Nat,  Bank,  122  N.  Y.  659,  602,  25  K. 
E.  913. 

While  the  notes  were  read  in  etvidence  up- 
on the  testimony  given  by  the  i^aintiff  only, 
at  a  later  stage  in  the  case  his  wife  testified 
that  the  testatrix,  about  two  vreeks  before 


ments,  actually  before  the  witness  and  the  jury 
did  not  necessarily  imply  any  opinion  as  to 
handwriting,  and  certainly  did  not  require  a 
previous  acquaintance  with  the  handwriting  in 
qaestlon.  And,  as  the  counsel,  In  arguing  the 
cause  before  the  jury,  may  undoubtedly  call  their 
attention  to  such  discrepancies  as  he  supposes 
to  exist,  whether  the  Jury  would  have  otherwise 
observed  them  or  not,  so  a  witness  who  is  ex- 
perienced in  such  matters  might,  whether,  pre- 
viously acquainted  with  the  particular  hand- 
writing or  not,  state  the  discrepancies  which  he 
observed  In  the  writing;  the  Jury  being  In 
either  case  the  ultimate  judges  as  to  the  exist- 
ence of  the  discrepancies,  and  as  to  their  effect 
upon  the  question  of  the  genuineness  of  the 
handwriting.  Hawkins  v.  Grimes  (1852)  18  B. 
Mon.  257. 

But  under  the  limited  rule,  excluding  com- 
parison by  witnesses  with  any  writing  proved 
to  be  genuine,  as  a  standard,  similar  testimony 
is  not  ordinarily  allowed,  although  not  amount- 
ing to  the  expression  of  an  opinion  as  to  the 
genuineness  of  the  disputed  writing. 

In  an  action  before  a  referee,  where  a  witness 
was  called  to  testify  as  an  expert,  and  gave  a 
long  and  detailed  description  of  the  character- 
istics and  manner  of  formation  of  the  various 
letters  composing  the  disputed  signature,  and 
then  later  was  shown  several  signatures  In  a 
book,  which  were  not  admissible  in  evidence  for 
the  purpose  of  comparison,  of  the  person  alleged 
to  be  the  author  of  the  disputed  signature,  and 
gave  a  similar  minute  description  of  their  char- 
acteristics. It  was  held  that  the  admission  of 
the  evidence  as  to  the  signatures  In  the  book 
was  erroneous,  since  the  object  of  the  testimony 
clearly  was  to  lay  a  basis  for  comparison  of 
the  handwriting  by  the  referee ;  the  comparison 
of  a  full  and  detailed  description  of  the  other 
signatures  with  the  one  In  dispute,  or  with  a 
full  and  detailed  description  of  the  one  in  dis- 
pute, is  more  open  to  objection  than  the  com- 
parison of  the  signatures  themselves.  Morey 
V.  Safe  Deposit  Co.  (1871)  2  Jones  &  8.  154. 

So  under  the  former  Pennsylvania  rule  ex- 
cluding any  comparison  by  witnesses,  where  an 
offer  was  made  to  show  to  an  expert  for  his  ex- 
amination the  genuine  signatures,  which  were 
already  in  evidence,  of  the  person  whose  hand- 
writing was  In  dispute,  for  the  purpose  of  en- 
abling him  to  explain  to  the  jury  the  character- 
istics, features,  and  qualities  of  the  sL^ature 
63  L.  R.  A. 


of  such  person  as  evidenced  by  the  signatures 
in  evidence,  and  to  hand  to  the  witness  the  sig- 
nature in  dispute  and  have  him  explain  to  the 
jury  the  characteristic  features  of  that  signa- 
ture, and  to  give  his  opinion  of  its  genuineness, 
the  objection  that  the  proposed  testimony 
would  Improperly  enable  the  witness  to  make  a 
comparison  of  the  genuine  and  disputed  sig- 
natures before  the  jury  was  sustained ;  the  pro- 
posed exhibition  In  effect  would  be  to  substitute 
the  deductions  of  a  science  for  the  common- 
sense  judgment  of  the  jury,  which  they  can  ar- 
rive at  by  their  own  comparisons  and  examina- 
tions of  the  documents  and  evidence  upon  the 
subject  An  attempted  mathematical  demonstra- 
tion of  the  alleged  forgery  and  opinion  of  the 
expert  applying  it  would  confuse  the  jury  and 
deprive  them  of  their  usual  and  recognised 
functions  In  the  trial.  Mlles's  Will  (1895)  4 
Pa.  Dist  &.  179. 

Where  a  party  offered  to  prove  by  an  expert 
the  character  and  general  uniformity  of  execu- 
tion, and  the  peculiarities  of  the  genuine  signa- 
ture of  the  person  whose  handwriting  was  in 
dispute,  and  the  minute  structure  of  some  parts 
of  it,  for  the  purpose  of  instructing  the  jury  as 
to  those  matters  which  could  be  observed  by 
an  expert  only  (it  being  conceded  that  this  could 
not  be  done  as  to  such  things  as  the  jury  could 
ascertain  by  Inspection)  and  the  avowed  object 
was  to  give  the  genuine  signature  the  character- 
istics which  it  bore  to  the  eye  of  the  expert, 
it  was  held  that  this  would  give  to  the  signa- 
ture which  was  to  be  compared  by  the  jury 
with  the  note  in  controversy  an  additional  char- 
acteristic depending  only  on  the  opinion  of  the 
expert,  and  that  could  not  be  evidence  to  assist 
the  jury  in  comparing  two  things,  which  threw 
an  artificial  light  upon  one  and  left  the  other 
in  darkness.  It  could  not  Instruct,  and  might 
only  mislead  ;  and,  if  the  other  side  could  submit 
the  contested  paper  to  the  s^cae.  scrutiny,  that 
would  be  permitting  the  expert  to  compare  the 
genuine  signature  with  the  contested  one. 
Gentner  v.  Ulmer  (1882)  15  Phila.  238,  Af- 
firmed In  3  Pennyp.  453. 

III.  CroBS-examination, 

a.  Generally. 

1.  Of  nonexpert  witnesaeB. 

A  witness  who  has  testified  from  a  certain 


IMS. 


HOAO  ▼.  Wbioht. 


169 


her  death,  put  the  notes  in  an  envelope,  and 
told  her  to  give  them  to  the  plaintifT,  which 
she  did  promptly,  when  his  mother  was  not 
present.  The  plaintiff  also  testified  that 
his  wife  handed  hira  the  notes  and  envelope, 
and  that  he  put  them  into  his  desk,  where 
thej  remained  until  after  his  mother's 
death.  If  the  objection  had  been  more  spe- 
cific, the  wife  might  have  been  called  at 
once,  and  delivery  proved  by  her.  Under 
these  circumstances  we  are  of  the  opinion 
that  the  ruling  does  not  present  reversible 
error. 

After  the  plainti£F  had  testified,  without 
objection,  that  he  was  familiar  with  his 
mother's  signature,  he  was  asked  to  exam- 
ine the  notes,  and  state  whether  or  not  the 
signature  to  each  was  in  his  mother's  hand- 
writing.   An     objection     was     interposed. 


which  sufficiently  challenged  his  competency 
as  a  witness,  but  it  was  overruled,  and  he 
answered  that  he  thought  the  signatures 
were  in  his  mother's  handwriting.  The 
question  called  for  an  opinion,  not  a  per- 
sonal transaction,  and  the  evidence  to  qual- 
ify the  witness  to  exprwss  his  opinion  was 
not  objected  to.  We  think  the  ruling  is  sus- 
tained by  the  authorities.  Wing  v.  Bliss, 
28  N.  Y.  8.  R.  198,  8  N.  Y.  Supp.  500.  Af- 
firmed on  opinion  below,  138  N.  Y.  643,  34 
N.  E.  613;  Simmons  v.  Havens,  101  N.  Y. 
427,  5  N.  E.  73.  The  case  of  Boyd  v.  Boyd, 
104  N.  Y.  234,  58  N.  E.  118,  is  not  in  con- 
flict with  the  authorities  cited,  for  the  court 
united  only  upon  the  third  proposition  dis- 
cussed in  the  opinion,  whi<^  involved  no 
question  under  9  829.  Moreover,  upon  read- 
ing pages  245  and  246,  164  N.  Y.,  page  122, 


pecnllarlty  in  the  signature  in  dispute  that  it 
Is  not  genntaie  may  be  asked  upon  cross-ezamlna- 
tlon  to  state  what  difference  he  discovers,  in  re- 
gard to  that  characteristic,  between  the  signa- 
ture in  dispute  and  another  genuine  signature 
tai  evidence.  Winnie  v.  Tousley  (1885)  86  Hun, 
190. 

So  where  a  witness  in  a  criminal  action  had 
•  testified  from  his  knowledge  of  the  handwriting 
of  the  person  whose  signature  was  alleged  to 
have  been  forged  by  the  accused,  that,  in  his 
opinion,  the  signature  was  a  forgery,  it  was 
competent  for  the  defendant,  upon  the  witness's 
croBs-esamination,  to  show  him  a  signature 
acknowledged  to  be  the  genuine  signature  of  the 
person  whose  signature  was  alleged  to  liave  been 
forged  and  to  ask  him  to  point  out  the  difference 
between  the  genuine  and  the  disputed  signatures. 
^The  weight  to  be  given  to  the  opinion  of  a 
witness  who  bases  his  opinion  upon  familiarity 
with  handwriting  depends  largely  upon  the  ex- 
tent of  his  familiarity ;  and,  for  the  purpose  of 
testing  that  and  his  ability  to  distinguish  be- 
tween a  signature  which  is  claimed  to  be  forged 
and  one  that  has  been  used  upon  the  trial  and 
is  acknowledged  to  be  genuine,  it  Is  the  right 
of  the  party  accused  of  committing  the  forgery 
to  inquire  of  the  witness  what  difference  there 
li  between  the  two  signatures.**  State  v.  Hop- 
kins (1877)  60  Vt  816. 

But  in  an  action  on  a  promissory  note,  the 
tignatore  of  which  was  disputed,  and  the  body 
of  which  was  admitted  to  be  in  the  plaintiff's 
handwriting,  on  the  cross-examination  of  a  non- 
expert witness  called  by  the  defendant  to  dis- 
prove the  genuineness  of  the  signature,  the  ques- 
tion put  by  the  plaintiff,  to  state  the  difference 
between  a  letter  in  the  body  of  the  note  and 
the  same  letter  in  the  signature,  was  properly 
excluded,  the  witness  not  being  qaalifled  as  an 
expert ;  and  the  question  whether  the  o'a  in  the 
irtgnature  were  not  straighter  than  the  o's  or- 
dinarily made  by  the  defendant  In  writing  was 
properly  excluded  as  Immaterial.  The  disputed 
signature  could  be  compared  with  any  genuine 
writing,  and  the  similarity  pointed  out,  by  ex- 
pert or  opinion  witnesses,  subject  finally  to  the 
finding  of  the  jury;  but  the  comparison  could 
go  no  further,  for  otherwise  it  might  lead  to  an 
endless  inquiry.  Lowe  v.  Dorsett  (1899)  125 
N.  C.  801.  34  8.  B.  442. 

Where  the  defendant  in  an  action  on  a  note, 
the  defense  to  which  was  forgery,  testified  that 
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a  letter  in  the  signature  in  question  was  dif- 
ferent from  his  genuine  signature,  and  upon 
cross-examination,  at  the  request  of  counsel, 
pointed  out  the  difference  between  the  signature 
in  question  and  that  attached  to  his  answer  and 
to  other  notes  which  were  admitted  to  be 
genuine,  but  the  notes  and  signatures  (under 
the  North  C!aroltaia  rule)  were  not  put  in  evi- 
dence before  the  Jury ;  and  then  the  defendant's 
Counsel  exhibited  to  him  two  ether  notes  ad- 
mitted to  be  genuine,  and  asked  him  if  they  did 
not  correspond  with  his  description  of  the  genu- 
ine signatiure ;  and  later,  upon  the  cross-exami- 
nation of  another  witness,  the  plaintiff  offered 
to  exhibit  to  the  witness  the  same  signatures 
and  the  notes  exhibited  to  the  defendant  upon 
his  redirect-examination,  and  to  ask  the  witness 
if  they  did  not  correspond  to  the  signature  in 
controversy, — ^the  objection  of  ^he  defendant  to 
this  examination  was  properly  overruled  upon 
the  ground  that  it  was  In  reply  to  the  defend- 
ant's examtaiation,  and  both  parties  had  resorted 
to  the  same  kind  of  testimony  before,  without 
objection.  This  was  fair,  and  there  was  no  rule 
of  evidence  to  the  contrary.  Wents  v.  Black 
(1876)  76  N.  C.  491. 

Upon  the  cross-examination  of  the  dofendcnt 
in  an  action  on  a  note  the  execution  of  which 
he  denied,  it  was  not  reversible  error  of  the 
court  to  refuse  to  require  the  witness  to  state 
the  points  of  difference  between  the  disputed 
signature  and  others  admitted  to  be  genuine, 
although  the  court  might,  without  prejudice, 
have  admitted  the  examination  demanded.  Tts 
refusal  was  not  an  abuse  of  discretion.  Norfolk 
Nat.  Bank  v.  Job  (1896)  48  Neb.  774,  67  N.  W. 
781. 

In  an  Irish  criminal  case,  four  letters  which 
the  defendant  claimed  to  have  received  from  the 
prosecutrix  were  shown  to  her  on  her  cross-ex- 
amination, and  she  denied  that  they  bud  been 
written  by  her.  Two  other  letters  v/ore  then 
shown  to  her  which  she  admitted  to  be  In  her 
handwriting.  Upon  an  objection  to  the  question 
whether  the  handwriting  of  the  letters  admitted 
was  not  like  the  handwriting  she  denied,  it  was 
held  that  the  question  was  proper,  althouf^h. 
as  was  said,  involving  a  comparison  of  hand- 
writing; but  It  was  not  for  the  purpose  of  ob- 
taining an  opinion  of  the  handwriting,  for  the 
handwriting  was  a  matter  of  which  the  witness. 
in  this  case,  must  have  perfect  knowledfre  in- 
dependent of  any  comparison ;  and  the  prisoner 
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68  N.  E.,  it  will  appear  that  the  learned 
judge  who  wrote  in  that  case  was  inclined 
to  regard  the  opinion  of  an  interested  wit^ 
nees  as  to  the  genuineness  of  the  signature 
of  his  decedent  as  competent,  when  not  so 
wrapped  up  in  a  personal  transaction,  dur- 
ing which  he  saw  the  decedent  sign  the  pa- 
per, as  to  make  it  impossible  for  him  to 
separate  what  he  swore  to  "from  personal 
knowledge  and  observation  (which  was 
stricken  out)  from  what  he  subsequently  as- 
serts in  the  same  direction  as  m&ttor  of 
opinion.'* 

Experts  were  called  by  both  parties  to 
give  their  opinions  as  to  the  genuineness  of 
the  signatures  to  the  notes  after  comparing 
them  with  the  indorsement  of  the  decedent 
upon  certain  checks  read  in  evidence  ajs 
standards  of  compariscm.    Upon  the  croesr 


examination  of  on  expert  named  Reed,  called 
by  the  plaintiiT,  it  appeared  that  during 
his  testimony  upon  a  previous  trial  of  this 
action  he  had  been  shown  two  papers  so 
folded  as  to  disclose  only  what  purported  to 
be  the  signature  of  the  decedent  upon  eavh. 
He  testified,  in  substance,  that  upon  the 
other  trial,  after  comparing  these  signatures 
with  the  standards  in  evidence,  he  had  pro- 
nounced them  genuine,  and  had  swcmh  that 
all  were  written  by  the  same  hand.  Each  of 
the  papers,  when  unfolded,  was  a  total 
blank,  and  the  signatures  were  obviously 
spurious.  The  witness  was  thus  compelled 
to  admit  that  he  had  been  mistaken  in  his 
opinion  as  an  expert,  upon  the  previous  trial, 
in  relation  to  the  signature  of  the  deoedait» 
and  had  testified  that  the  spurious  aigna^ 
tures  were  genuine. 


was  entitled  to  have  this  witness,  on  whom  the 
whole  case  in  fact  depended,  cross-examined  very 
strictly,  but  he  could  not,  by  comparison,  estab- 
lish her  handwriting.  So  the  counsel  might  sup- 
pose a  similarity  to  exist,  and  ask  the  witness 
whether  she  observed  the  similarity;  but  the 
contents  of  the  letters  must  not  go  to  the  Jary. 
Reg.  V.  Caldwell  (1842)  Armstrong,  M.  ft  O. 
824. 

Where  a  witness  to  the  defendant's  signature 
In  an  action  on  a  note  testified  that  he  had 
known  the  defendant's  writing  when  young,  and 
had  seen  him  write  during  the  last  four  years, 
and  would  not  tske  the  signature  of  the  note  to 
be  his  handwriting,  it  was  proper,  upon  his 
cross-examination,  and  to  test  his  knowledge  of 
the  defendant's  handwriting,  to  examine  him 
as  to  the  signature  of  the  defendant  to  his  plea 
in  the  cause.  The  court  said,  however,  that,  If 
there  had  been  any  question  as  to  the  genuine- 
ness of  the  signature  to  the  plea,  it  certainly 
would  not  have  been  competent  to  ask  the  wit- 
ness whether  It  was  the  defendant's  or  not,  with 
a  view  of  contradicting  him,  as  that  would  have 
raised  a  collateral  Issue  entirely  irrelevant  to 
the  esse.  MeWin  v.  Hodges  (1874)  71  111.  422. 
To  prnctlcally  the  same  effect  is  Young  v.  Hon- 
ner  (1843)  2  Moody  &  tt.  636. 1  Car.  ft  K.  61. 
infra.  III.  b,  1. 

On  the  trial  of  an  Issue  as  to  the  genuineness 
of  the  signature  of  the  defendant  to  an  instru- 
ment, where  the  defendant  had  testified  that  the 
signature  alleged  to  be  his  was  not  genuine, 
and  upon  his  cross-examination  a  document 
signed  with  his  name,  which  had  been  used  In 
the  case  for  comparison,  under  the  California 
statute,  was  handed  to  him,  and  he  was  asked 
whether  that  wss  his  genuine  signature,  the 
question  was  cempetent  and  responsive  to  the 
examination  in  chief,  being  asked  for  the  pur- 
pose of  testing  the  accuracy  of  the  witness;  a 
witness  may  be  asked  on  his  cross-examination 
any  question  which  tends  to  test  his  accuracy, 
veracity,  or  credibility,  and  the  court  should  be 
especially  liberal  In  cross-examination  of  a 
party;  and  even  for  the  purpose  of  comparison 
by  the  defendant  himself  the  question  was 
proper.    Neal  v.  Neal  (1881)  58  Cal.  287. 

And  on  the  cross-examination  of  a  witness 
who  had  spen  the  defendant  write  the  signature 
to  the  affidavit  to  his  plea,  and  gave  his  opinion 
that  the  signature  in  question  was  genuine,  the 
court  might  properly,  It  was  held,  allow  the  wlt- 
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ness  to  be  shown  the  affidavit  and  to  be  asked 
to  look  at  the  capital  letters  and  see  if  they 
were  like  the  ones  on  the  note  in  dispute ;  and 
whether  It  was  not  true  that  certain  capitals  in 
the  signature  to  the  note  differed  widely  from 
the  same  capitals  in  the  signature  to  the  affi- 
davit. Massey  v.  Farmers'  Nat.  Bank  (1882) 
104  111.  827. 

So  on  the  cross-examination  of  witnesses  who. 
testified  that  the  signature  of  the  note  sued  op- 
en was  not  In  the  defendant's  handwriting,  they 
were  properly  permitted  to  be  examined  upon 
other  writings  admitted  by  the  defendant  to 
be  in  his  own  hand.  Gltchell  v.  Ryan  (1887) 
24  III.  App.  372. 

And  as  was  seen  above  in  National  Bank  v. 
Armstrong  (1886)  66  Md.  113,  6  Atl.  584  (II. 
a,  2),  another  writing,  admitted  to  be  genuine, 
may  be  exhibited  to  a  witness  upon  cm«s-exam- 
ination  for  the  purpose  of  refreshing  his  mem- 
ory, and  he  may  then  be  asked  whether  he  still 
retains  the  opinion  expressed  in  his  direct  ex- 
amination. 

The  exclusion  of  questions  upon  cross-exami- 
nation, the  object  of  which  Is  to  learn  whether 
the  ophiion  of  the  witness  as  to  the  genuineness 
of  the  disputed  signature  was  based  upon  his 
knowledge  of  the  handwriting  or  resulted  from 
a  comparison  of  the  disputed  signature  with 
other  signatures  examined  by  him,  is  proper 
where  the  witness  has  already  explained  that 
his  opinion  was  founded,  not  only  upon  such 
comparison,  but  upon  his  knowledge  of  the 
handwriting  of  the  person  whose  signature  is 
in  dispute.  Miller  v.  Coulter  (1001)  156  Ind. 
290,  50  N.  B.  853. 

As  will  be  seen  upon  reference  to  the  %oU 
upon  ComparUwi  of  Handwriting,  tTniversity  of 
Illinois  V.  Spalding,  62  L.  R.  A.  817,  it  Is  proper, 
upon  the  cross-examination  of  a  witness  whose 
handwriting  is  In  question,  to  require  him  to 
write  in  the  presence  of  the  court  and  Jury, 
and  for  the  purpose  of  making  an  undisputed 
standard  of  comparison  with  the  disputed  writ- 
ing. This  is  the  general  rule,  and  cases  deny- 
ing the  propriety  of  this  method  of  cross-ex- 
amination are  found  only  In  Michigan  and  Ala- 
bama. 

2.  Of  empert  wiinesseB. 

On  the  cross-examination  of  an  expert  upon 
comparison  of  handwriting,  upon  his  being  asked 
whether  the  handwriting  of  the  signature  of  the 
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After  Uiis  witness  had  left  the  stand,  an- 
other expert  was  called  by  the  plaintiff,  who, 
also  testifying  by  comparison,  stated  that 
the  signatures  to  the  notes  were  genuine. 
Upon  croas-ezamination  an  effort  was  made 
by  the  defendants'  counsel  to  show  that  he 
had  made  the  same  mistake  upon  the  pre- 
vious trial  as  Mr.  Reed.  For  this  purpose 
he  was  shown  the  two  papers,  folded  so  as 
to  expose  only  the  spurious  signatures,  and 
was  asked  if  he  remembered  that  these  sig- 
natures had  been  shown  him  on  the  former 
trial.  The  counsel  for  the  plaintiff  ob- 
jected to  "showing  the  witness  any  papers 
which  are  not  in  evidence."  The  court  there- 
upon  said:  "The  objection  is  sustained.  1 
think  it  is  incomp^nt.  On  reflection,  I 
will  strike  it  out.  I  will  strike  out  the  tes- 
timony of  the  other  witness, — the  testimony 


in  regard  to  these  two  papers  which  has 
been  given  by  Mr.  Reed.  (To  the  jury)  : 
I  will  strike  it  out,  and  you  will  pay  no 
attention  to  it."  The  defendants'  counsel 
duly  excepted,  and  thereupon  asked:  "Do 
you  not  remember  that  you  testified  before 
Judge  Jenks,  when  the  papers  that  I  now 
show  you  were  presented,  that  in  your  opin- 
ion the  same  hand  wrote  the  words  'Hester 
Hoag*  before  the  seals  on  those  papers  that 
wrote  the  words  'Hester  Hoag*  upon  the  in- 
dcMTsement  upon  the  cheeks?"  This  was  ob- 
jected to  as  inoonkpetent  and  immaterial, 
"and  especially  that  these  papers  are  not  in 
evidence."  The  objection  was  sustained,  and 
the  defendants,  after  duly  excepting,  offered 
the  papers  in  evidence  "to  obviate  that  ob- 
jection." lliis  was  objected  to  "on  the 
ground  that  they  have  not  been  proven  so 


disputed  instrument  was  the  same  as,  or  sim- 
ilar to,  that  in  the  body  of  the  instrument,  he 
may,  In  the  discretion  of  the  court,  decline  to 
express  an  opinion  until  he  has  had  an  oppor- 
tnoity  to  make  a  critical  examination  of  the  in- 
Btniment.  Demerritt  v.  Randall  (1874)  116 
Ma.<ts.  331. 

It  is  also  a  matter  within  the  discretion  of 
the  court,  upon  cross-examination,  to  require  a 
witness,  by  comparison  of  handwritings,  to 
point  out  upon  enlarged  photographs  the  dlffer- 
encc  between  the  signatures  alleged  to  have 
been  forged  and  those  admitted  to  be  genuine. 
People  V.  Bird  (1890)  124  Cal.  32,  66  Pac.  630. 

An  expert  should  not  be  allowed, to  express 
an  oplniou  formed  upon  a  comptfrison  with  sig- 
natures which  are  not  before  the  court;  but, 
after  the  reception  of  evidence,  by  an  expert,  of 
an  opinion  so  formed,  the  opposing  party  has  no 
right  to  demand  the  production  of  the  signatures 
and  so  cumber  the  cause  with  a  multiplicity  of 
collateral  Issues ;  certainly,  the  comparison  hav- 
ing been  made  with  signatures,  some  of  which 
were  genuine  and  some  false,  even  if  on  any 
principle  the  oppostaig  party  was  entitled  to 
have  the  genuine  signatures  produced,  ne  was 
not  to  have  the  others.  If  a  party  group  to- 
gether admissible  and  inadmissible  testimony, 
and  insist  upon  the  admission  of  the  whole,  the 
court  may  reject  the  whole  together.  Tyler  v. 
Todd  (1869)  36  Conn.  218. 

In  an  action  on  a  Joint  ntit<*,  the  defense  be- 
ing forgery,  the  clerk  of  the  court  was  called 
hy  the  defendant,  and  testified  that  in  his 
opinion  the  two  signatures  r.pon  the  note  were 
not  made  with  the  same  ink,  and,  being  after- 
wards recalled  by  the  plaintiff,  testified  that  he 
had  since  examined  the  writing  upon  the  rec- 
ords of  the  court,  made  with  the  same  ink, 
which  differed  as  to  the  apparent  color,  and  ac- 
counted for  this  difference  by  the  fact  ihat  a 
blotting  pad  had  been  used ;  but  be  was  not  per- 
mitted to  produce  the  records  referred  to  by 
liim,  and  to  point  out  the  difference,  and  illur 
trate  the  effect  of  the  blotting  pad,  and  the  re- 
jection of  this  evidence  was  erroneous.  It  was 
proper  for  the  plaintiff  to  explain  the  fact  es- 
tablished by  the  defendant  in  regard  to  the  dif- 
ferent appearance  of  the  two  signatures.  The 
experiments  of  the  witness  were  calculated  to 
throw  light  upon  the  subject,  and  he  should 
have  been  permitted  to  explain  and  illustrate 
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them   fully.     Farmers*   &   M.    Bank   v.    Toung 
(1872)  86  Iowa,  44. 

b.  BuUnUaion  of  unproved  and  $puri<m$  writ' 
ings. 

1.  To  noneaperi  toitnesset. 

Although,  as  has  been  seen  before  (III.  a,  1), 
the  general  rule  permits,  on  cross-examination, 
the  exhibition  to  nonexpert  witnesses  of  ad- 
mitted or  proved  writings  for  the  purpose  of 
testing  their  capacity  to  Judge  and  knowledge 
of  the  handwriting  in  question,  the  usual  rule 
is  different  in  the  case  of  submission,  under  the 
same  circumstances  and  for  the  same  purpose, 
of  writings  not  so  proved  or  admitted. — at  all 
events  in  courts  where  comparison  by  witnesses, 
generally  speaking.  Is  not  permitted. 

In  an  English  case  before  the  common  law 
procedure  act  of  1854,  in  an  action  on  a  bill  o^ 
exchange  to  which  the  defense  was  forgery 
where  the  plaintiff,  in  order  to  test  the  knowl- 
edge of  the  defendant's  witnesses  to  his  hand- 
writing, produced  a  paper  purporting  to  be 
signed  by  the  defendant,  before  each  of  the  de- 
fendant's witnesses  on  cross-examination,  and 
asked  them  whether  they  believed  the  signature 
to  be  that  of  the  defendant,  it  was  ruled  that 
the  paper  could  not  be  shown  to  the  witnesses, 
unless  it  was,  aliunde,  made  relevant  and  evi- 
dence in  the  cause,  or  unless  it  was  proved  by 
Independent  evidence  to  have  been  written  by 
the  defendant.  Although  the  evidence  was  of- 
fered merely  for  the  purpose  of  trying  the  knowl- 
edge of  the  witnesses,  the  inquiry  would  not 
stop  there ;  it  would  be  impossible  to  keep  from 
the  Jury  questions  whether  this  or  that  paper 
was  or  was  not  in  fact  written  by  the  party. 
Griflits  V.  Ivery  (1840)  11  Ad.  &  Bl.  322,  8 
Perry  ft  D.  170,  0  L.  J.  Q.  B.  N.  S.  49. 

But  on  the  question  of  the  genuineness  of  an 
acceptance,  a  witness  for  the  defendant  swore 
that  he  believed  the  signature  "R.  H."  was  not 
the  defendant's,  since  the  defendant  always 
signed  his  name  "R.  W.  H.,"  and  on  cross-ex- 
amination the  plaintiff  put  into  his  hands  a 
document  signed  '*R.  H.,"  and  asked  him  wheth- 
er he  believed  it  to  be  the  genuine  signature  of 
the  defendant,  and,  on  his  admission  that  it  was, 
the  witness  was  asked  whether  he  would  still 
say  that  the  defendant  always  signed  his  name 
"R.  W.  H. ;"  but  tht  document  was  not  in  any 
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as  to  be  admitted  as  Btandards  of  oompari- 
son,  and  the  papers  themselves  are  -w^lly 
immaterial."  The  objection  was  sustained, 
and  the  defendants  excepted.  Afterward 
the  same  rulings,  in  substance,  were  made 
when  the  third  expert  of  the  plaintiff  was 
upon  the  stand,  and  similar  exceptions  were 
taken. 

The  opinions  of  experts  upon  handwriting, 
who  testify  from  comparison  only,  are  re- 
garded by  the  cxmrts  as  of  uncertain  value, 
because  in  so  many  cases  where  such  evi- 
dence is  received  witnesses  of  equal  honesty, 
intelligence,  and  experience  reach  conclu- 
sions, not  only  diametrically  opposite,  but 
always  in  favor  of  the  party  who  called 
them.  The  right  to  cross-examine  such  wit- 
nesses is  of  great  importance,  and,  while  it 
should  be  confined  within  reasonable  limits. 


it  should  not  be  so  restricted  as  to  deprive 
it  of  all  value.  The  trial  judge  has  a  wide 
discretion  in  controlling  the  croes-examinar 
tion  of  witnesses  in  order  to  save  time;  bat 
after  the  time  has  been  consumed,  and  the 
evidence  received,  it  can  be  stricken  out  only 
as  a  matter  of  right,  and  not  as  a  matted 
of  discretion.  If  it  is  immaterial  or  incom- 
petent, it  may  be  struck  from  the  record  for 
that  reason,  but  the  court  has  no  right  to 
strike  it  out  in  the  exorcise  of  a  supposed 
discretionary  power. 

The  evidence  stricken  out  in  this  case  was 
not  only  competent  and  material,  but  was  of 
decided  vaJue,  and  might  have  turned  the 
scale  toward  the  defendants  upon  an  issue 
so  clos^y  contested.  It  tended  to  cast  doubt 
upon  the  credibility  of  the  witness  and  his 
skill  as  an  expert.    It  suggested  the  ques- 


way  relevant  to  the  Issue,  and  the  defendant  ob- 
jected that  this  cross-examination  was  not  al- 
lowable, and  that  it  was  merely  instituting  a 
comparison  of  handwriting.  The  court  was 
unanimously  of  the  opinion  that  the  cross-ex- 
amination was  regular,  and  that  the  question 
objected  to  might  be  properly  put.  The  court 
said  tbat  It  could  not  subscribe  to  the  decision 
in  Grlfllts  V.  Ivery,  but  the  inconvenience  there 
suggested,  vte.,  that  the  jury  would  have  to  try 
various  collateral  issues,  did  not  arise  here,  for 
the  witness  had  himself  admitted  the  document 
now  put  Into  his  hands  to  be  genuine ;  but,  If  the 
witness  had  denied  the  genuineness  of  the  sig- 
nature to  the  document  now  put  Into  his  hands, 
it  would  not  have  allowed  any  Issue  to  be  raised 
upon  that  point.  Young  v«  Honner  (1843)  2 
Moody  &  R.  6»6,  1  Car.  &  K.  61. 

On  an  Issue  as  to  whether  the  county  judge 
had  signed  certain  bonds,  he  was  produced  as  a 
witness  to  prove  his  handwriting,  and  on  cross- 
examination  was  shown  a  number  of  signatures 
of  his  own  name,  some  genuine  and  others  Im- 
itated, and  was  required  to  point  out  the  gen- 
uine. It  was  declared  that  this  was  an  unfair 
test;  very  few  persons  other  than  experts  ob- 
serve their  own  signatures  or  handwriting  so 
closely  as  not  to  be  deceived  by  Imitations  wrltr 
ten  for  the  purpose  of  misleading.  Loving  v. 
Warren  County  (1880)  1  Ky.  L.  Rep.  340. 

So  it  was  held  proper  to  refuse  permission  to 
test  a  witness's  knowledge  of  a  handwriting  up- 
on cross-examination  by  showing  him  real  and 
what  were  claimed  to  be  fictitious  specimens  of 
handwrltlDg,  when  it  did  not  appear  that  any 
of  them  were  papers  which  belonged  in  the  case, 
since,  unless  both  parties  were  agreed  as  to 
which  were  genuine  and  which  were  false,  It 
would  raise  side  Issues  which  would  complicate 
the  case;  the  rule  does  not  allow  comparison 
with  outside  papers,  and,  while  there  should  be 
full  means  of  testing  the  witness's  knowledge, 
there  was  no  substantial  distinction.  Howard 
V.  Patrick  (1880)  43  Mich.  121,  5  N.  W.  84. 

It  Is  not  permissible  to  submit  to  the  Inspec- 
tion of  a  witness  who  has  testified  to  the  gen- 
uineness of  a  signature  from  personal  knowl- 
edge of  the  handwriting  what  purport  to  be 
other  signatures  of  the  same  person,  without 
having  admitted  or  shown  them  to  be  genuine  or 
otherwise,  In  order  to  ask  him  whether  they 
were  the  signatures  of  the  same  person,  for  the 
purpose  of  testing  the  knowledge  or  truth  of  the 
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witness.  It  would  lead  in  practice  to  much  in- 
convenience and  confusion ;  and,  even  if  the 
writings  BO  offered  had  been  previously  proved 
to  be  genuine,  the  offer  would  not  have  been 
proper.  If  the  witness  had  been  of  the  opinion 
that  such  genuine  signatures  were  not  genuine, 
the  Inference  of  Ignorance  and  Inaccuracy  to  be 
drawn  from  such  circumstance  could  have  been 
fairly  repelled  by  the  Introduction  of  other  gen- 
uine signatures  which  the  witness  might  adopt. 
This  would  lead  to  Innumerable  examinations. 
Fogg  V.  Dennis  (1842)  8  Humph.  47. 

On  the  cross-examination  of  a  witness  who 
has  testified  to  the  genuineness  of  the  signature 
of  a  prom^lssory  note,  it  Is  proper  to  exhibit  to 
him  other  notes  purporting  to  have  been  exe- 
cuted by  the  same  person,  and  ask  him  to  point 
out  any  difference  between  the  signature  In 
question  and  the  signatures  upon  such  notes; 
since  the  purpose  of  such  examination  was,  not 
to  prove  a  signature  by  comparison,  but,  as  In 
Melvln  V.  Hodges,  71  111.  426  {supra.  III.  a,  1), 
to  test  the  accuracy  of  the  witness's  opinion  or 
judgment  which  had  gone  to  the  jury  in  the  di- 
rect examination ;  but  It  was  Incompetent  to  In- 
troduce such  other  notes  In  evidence  on  cross- 
examination.  Bevan  v.  Atlanta  Nat  Bank 
(1892)  142  111.  302,  31  N.  E.  679.  Reversing  39 
III.  App.  677.  In  this  case,  however,  the  wit- 
ness was  not  asked  to  express  directly  an  opin- 
ion as  to  genuineness  of  signatures  presented  to 
him,  and,  consequently,  It  does  not  overrule 
Massey  v.  Farmers'  Nat.  Bank  (1882)  104  111. 
327,  infra. 

Where  a  nonexpert  witness  had  testified,  from 
his  knowledge  of  hanng  seen  the  person  whose 
handwriting  was  In  dispute  write  a  letter  which 
the  witness  then  had  In  his  possession,  that  the 
disputed  signature  was  not  genuine,  on  cross- 
examination,  after  the  witness  had  been  shown 
some  checks  and  a  promissory  note  purporting 
to  have  been  signed  by  the  same  person,  and  had 
testified  that  he  thought  they  were  genuine.  It 
was  not  error  in  the  court  to  refuse  to  allow 
him  to  answer  questions  whether,  from  his  pres- 
ent knowledge  of  the  handwriting  of  the  same 
person.  In  his  judgment  such  person  always 
wrote  certain  letters  of  his  name,  then  lifted 
the  pen  before  making  certain  other  letters,  etc., 
and  whether,  being  shown  the  letter  which  he 
had  seen  written,  such  person  did  not  in  that 
letter  make  a  certain  character  in  one  way  and 
in  the  signature  in  dispute  in  another.    It  was 
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tion  whc>t1i«r,  if  the  witnesB  wm  at  fault 
as  to  the  spurious  signaturee,  he  was  not  at 
fault  as  to  the  signatures  in  question.  It 
made  a  direct  attack  upon  the  value  of  his 
opinion,  and  tended  to  show  that  it  was  un- 
rdiable.  The  defendants  were  deprived  of 
the  right  to  test,  in  an  effective  and  practical 
manner,  the  accuracy  and  worth  of  the  opin- 
iona  of  the  three  experts  relied  upon  by  the 
plaintiff.  A  similar  method  was  employed 
by  the  plaintiff  in  his  effort  to  discredit  an 
expert  called  by  the  defendants,  but  no  ob- 
jection was  interposed.  The  maxim,  Falsus 
in  uno,  falsus  in  amfUhas,  applies,  but  with 
less  force,  to  the  statements  of  a  witness 
whi<^,  although  not  intenti<MialIy  false,  are 
in  fact  untrue,  especially  when  they  involve 
matters  of  judgment  and  skill.  Each  wit- 
ness was  asked,  in  substance,  "Did  you  not, 


on  another  tnai,  swear  that  these  bogus  sig- 
natures were  genuine?"  What  better  test 
could  be  applied?  The  effort  was  to  show, 
not  that  the  witness  had  been  mistaken  as 
to  the  signature  of  some  third  person,  or 
even  as  to  some  signature  of  the  decedent 
not  in  evidence,  but  with  reference  to  the 
very  signatures  which  were  then  the  sub- 
ject of  investigation,  for  by  confounding  the 
spurious  with  the  genuine  he  demonstrated 
that  he  could  not  tell  one  from  the  other. 
One  witness  virtually  confessed  his  error, 
so  that  there  was  no  necessity  for  contradic- 
tion as  to  him,  and  the  other  two  might 
have  been  forced  into  the  same  situation  if 
the  trial  judge  had  not  intervened. 

Owing  to  the  dangerous  nature  of  expert 
evidence;  and  the  necessity  of  testing  it  in 
the  most  thorough  manner  in  order  to  pre- 


held  .tbat  the  answer  to  the  first  question  in- 
volved the  taking  into  consideration  by  the  wit- 
ness the  writings  exhibited  to  him  upon  the 
cross-examicatlon,  and  these  papers  were  not 
introduced  for  any  other  purpose,  nor  were  the 
signatures  admitted  to  be  genuine;  "other 
papers  not  pertinent  to  the  case  cannot  be  shown 
to  the  witness  and  used  upon  examination,  un- 
less the  genuineness  of  the  same  is  admitted  by 
the  party  against  whom  the  evidence  is  sought 
to  be  elicited.  ...  If  the  papers  or  docu- 
ments are  not  In  evidence,  or  connected  with  the 
cause  for  some  other  purpose,  and  their  genuine- 
ness is  not  admitted  by  the  adverse  party,  then 
independent  proof  would  be  necessary  upon  the 
Bide  of  the  party  seeking  to  use  Ihem  as  a 
'standard  of  comparison,  to  establish  their  au- 
thenticity. This  evidence  the  opposite  party 
would  be  entitled  to  rebut,  and  thereby  the  par- 
ties would  become  Involved  In  a  collateral  Is- 
sue. .  .  .  But  counsel  for  appellants  con- 
tend that  there  was  no  attempt  upon  their  part 
to  infringe  upon  this  rule.  It  was  said  that 
there  was  no  attempt  to  lay  these  papers  before 
the  Jury.  The  force  and  effect  of  their  conten- 
tions seem  to  be  that  they  had  the  right  to  ex- 
hibit the  checks  to  the  witness  In  order  to  test 
the  accuracy  of  his  statement.  ...  If  a 
dispnted  paper  could  be  used  for  the  purpose  of 
testing  the  correctness  of  the  opinion  of  the 
witness,  a  collateral  Inquiry  would  necessarily 
arise.  .  •  .  We  think  it  must  be  apparent 
that  the  purpose  of  this  hiquiry  was  to  have 
the  witness  compare  the  exemplar  in  his  mind, 
formed  by  his  acquaintance  with  the  signature 
of  the  testator,  with  the  new  exemplar  obtained 
or  formed  by  the  inspection  of  the  checks  and 
note.  If  this  could  be  held  admissible,  then  it 
must  be  evident  that  the  rule  referred  to,  forbid- 
ding papers  not  admitted  to  be  genuine  to  be 
ased  as  a  standard  of  comparison,  would  be  ab- 
rogated, and  the  evil  which  It  was  intended  to 
prevent  would  necessarily  follow.  For  if  the 
witness  had  stated  that  the  signatures  to  the 
checks  and  note  were  not  genuine,  then,  if  ap- 
pellants were  entitled  to  use  them  for  the  pur- 
pose as  insisted,  surely  they  would  have  been 
entitled  to  contradict  him  by  other  evidence. 
.  .  .  If  there  was  any  error  it  was  in  per- 
Bltttng,  over  the  objection  of  appellees,  the 
witness  to  state  that  signatures  to  the  checks 
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and  note  were  genuine."    McDonald  v.  McDon- 
ald (1896)  142  Ind.  65,  41  N.  B.  836. 

Where  the  defense  to  an  action  was  forgery, 
signatures  of  defendant,  on  papers  which  were 
not  relevant  to  the  issue  nor  evidence  in  the 
cause  generally,  were  not  admissible  to  test  the 
accuracy  of  the  opinions  of  witnesses  as  to  the 
genuineness  of  the  signature  in  dispute,  nor  for 
the  sole  purpose  of  securing  the  inspection  of 
them  as  genuine  signatures,  so  necessarily  re- 
sulting in  a  comparison  by  the  court ;  since  such 
a  procedure  would  open  a  collateral  Issue  as  to 
the  genuineness  of  the  other  signatures,  which 
the  law  (in  New  York,  before  the  statute  of 
1880)  would  not  tolerate,  and  then,  if  their  gen- 
uineness should  be  proved,  would  admit  them  as 
evidence  to  impeach  the  knowledge  or  the  ac- 
curacy of  the  opinions  of  those  who  had  pro-* 
nounced  the  signature  in  question  to  be  a  forg- 
ery.    Hoyt  V.  Stuart  (1868)   3  Bosw.  447. 

But  in  New  York  since  the  statute  of  1880 
(chap.  86),  upon  the  cross-examination  of  a 
witness  who  has  testified  as  to  his  belief  in  the 
genuineness  of  the  indorsement  of  a  note  oC  the 
defendant's  name,  it  was  held  that  he  might  be 
examined  as  to  his  opinion  of  the  genuineness 
of  the  signature  purporting  to  be  that  of  the  de- 
fendant upon  other  notes  or  indorsements  which 
were  not  in  evidence,  merely  to  test  the  correct- 
ness of  his  Judgment ;  so  partly  overruling  Hils- 
ley  V.  Palmer,  32  Hun,  472.  First  Nat.  Bank 
V.  Hyland  (1880)  58  Hun,  108,  6  N.  Y.  Supp.  87. 

On  a  prosecution  for  forgery  a  witness,  who 
had  testined  that  the  paper  alleged  to  be  forged 
was  In  the  handwriting  of  the  defendant,  being 
shown,  upon  cross-examination,  an  instrument 
of  writing  part  of  which  was  concealed,  and 
asked  by  the  counsel  for  the  defendant  if  the 
part  of  the  writing  which  was  visible  was  in 
the  defendant's  hand,  was  entitled  to  Dee  (he 
whole  of  the  writing  before  being  required  to 
answer.  If  the  object  were  to  prove  the  instru- 
ment shown  for  the  purpose  of  offering  it  In  evi- 
dence, the  witness  could  form  and  express  his 
opinion  only  upon  the  whole  writing;  and  if  *t 
were  to  test  the  value  of  the  witness's  opinion, 
the  better  opinion  seems  to  be  that  the  party 
was  entitled  to  lay  the  paper  before  the  Jury  to 
enable  them  to  form  their  opinion  as  to  the  tes- 
timony of  the  witness,  and  therefore  the  whole 
paper  should  be  shown,  for  the  Jury  should  not 
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vent  in  justice,  we  art  disposed  to  go  farther, 
and  to  hold  that,  where  a  witness  makes 
a  mistake  in  his  efTort  to  distinguish 
spurious  from  genuine  signatures,  and  he 
does  not  acknowledge  his  error,  it  may  he 
shown  hy  other  testimony.  The  test  sought 
to  he  applied  in  this  case  was  one  of  the 
most  practical  and  oondusiye  that  can  he 
employed  to  determine  whether  the  witness 
is  really  an  expert  or  not.  It  hears  not  only 
upon  his  competency  to  express  an  opinion, 
but  upon  the  value  of  his  opinion  when  ex- 
pressed. Those  of  us  who  formerly  sat  in 
the  supreme  court  allowed  it  without  hesi- 
tation at  our  circuits,  and  we  unite  in  say- 
ing that  it  was  material  aid  in  weighing  the 
testimony  of  witnesses  upon  handwriting. 
The  first  question  usually  put  to  such  a  wit- 
ness is,  in  substance,  though  not  in  form, 


"Are  you  an  expert  f  and  his  answer,  even 
if  sufficient,  prima  fade,  to  qualify  him  to 
express  an  opinion,  should  not  be  accepted 
as  conclusive,  but  evidence  upon  the  inci- 
dental issue  as  to  his  qualifications  to  ex- 
press an  opinion  should,  within  reasonable 
limits,  be  received.  While  the  court  may 
properly  restrict  such  evidence,  it  should  iio4 
exclude  it  altogether.  The  good  sense  oi 
the  trial  judge  will  confine  it  within  proper 
bounds,  and  prevent  an  unnecessary  con- 
sumption of  time.  It  is  better  to  take  a 
little  time  to  see  whether  the  opinion  of  the 
witness  is  worth  anything,  rather  than  to 
hazard  life,  liberty,  or  property  upon  an 
opinion  tliat  is  worth  nothing.  The  eviH* 
and  injustice  arising  from  the  use  and 
abuse  of  opinion  evidence  in  relation  to 
handwriting  are  so  grave  that  we  feel  com- 


Jadge,  from  the  Inspection  of  the  entire  Instru- 
ment, of  the  value  of  the  opinion  of  a  witness 
who  had  only  seen  a  part  of  it.  West  v.  State 
(1849)  22  N.  J.  L.  212. 

And  on  the  cross-examination  of  a  nonexpert 
witness  It  was  inadmissible  to  show  him  a  paper 
having  written  on  it  sixteen  times  the  name 
of  the  person  whose  slpiature  was  in  dispute, 
and  to  ask  him  to  point  out  the  genuine  signa- 
tures If  any  there  were ;  a  party  could  not  make 
testimony  for  himself  lofj  writing  specimens  for 
the  instruction  of  witnesses  afterwards  to  be 
called  as  to  bis  handwriting;  and  by  the  same 
reasoning,  a  party  could  not  be  permitted  to  get 
up  In  this  way  test  papers  to  be  used  subse- 
quently for  comparison  of  hands.  Massey  v. 
Farmers'  Nat.  Bank  (1882)  104  III.  327.  And 
Wilmington  Sav.  Bank  (1904);  Vt.)  57  Atl. 
241,  Is  in  accord. 

Upon  a  dispute  as  to  the  genuineness  of  a  sig- 
nature which  purports  to  be  his,  the  party  de- 
nying It  may  not,  upon  the  cross-examination 
of  witnesses  who  have  testified  that  they  know 
his  handwriting  and  believe  the  signature  to  be 
genuine,  lay  before  them  papers  purporting  to 
have  been  signed  by  him,  the  genuineness  of 
which  is  neither  admitted  nor  denied,  and  ask 
them  whether  they  believe  the  signatures  to  be 
his,  for  the  purpose  of  testing  their  knowledge 
of  his  handwriting  by  the  agreement  or  disagree- 
ment of  their  testimony  on  this  point;  and  ac- 
cordingly such  papers  are  not  allowed  to  go  to 
the  jury  In  order  to  enable  them,  by  a  compari- 
son of  hands,  to  determine  the  question  in  dis- 
pute. Pierce  v.  Northey  (1861)  14  Wis.  9.  In 
this  case  the  papers  offered  were  mere  slips  hav- 
ing upon  them  the  name  of  the  party  only,  and 
these  names  were  copied  by  others  from  his  gen- 
uine signature  by  means  of  colored  impression 
paper.  Such  were  facsimiles  of  the  genuine, 
and  when  the  witnesses  testified  that  they  be- 
lieved them  to  be  genuine  other  witnesses  were 
introduced  to  show  that  they  were  not,  and  thus 
to  impeach  their  knowledge  and  credibility. 
The  court  said:  "A  more  naked  and  wanton 
trick  devised  to  .  .  •  impose  upon  the  wit- 
nesses and  Jury  could  not  well  be  imagined. 
.  .  .  It  shows  the  danger  of  receiving  such 
papers  In  evidence.** 

But  where  a  witness  who  had  testified  as  to 
the  genuineness  of  the  signature  of  a  note  In 
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suit,  alleged  to  have  been  made  by  the  defendant, 
was  afterwards,  on  cross-examination,  shown 
several  cards  with  the  name  of  the 
defendant  written  on  them,  and  testi- 
fied that  none  of  them  looked  like 
his  genuine  signature.  It  was  not  error  to  ex- 
clude the  question  whether  the  signatures  on 
the  cards  did  not  appear  more  like  the  defend- 
ant*s  genuine  signature  than  the  one  on  the  note, 
since,  there  being  no  evidence  that  the  signa- 
tures on  the  cards  were  genuine,  the  defendant 
could  not  be  said  to  have  been  prejudiced  by  the 
exclusion  of  the  question ;  and  the  objection  to 
the  exclusion  of  the  question,  that,  if  it  had  been 
answered  aArmatlvely,  and  it  had  been  after- 
wards shown  that  the  signatures  were  genuine,* 
the  answer  would  have  effectually  disposed  of 
the  witness's  testimony,  being  hypothetical,  no 
actual  prejudice  appeared.  Bruner  ▼,  Wade 
(1892)  84  Iowa,  698,  61  N.  W.  251. 

In  some  cases  of  submission  of  unproved  and 
spurious  specimens  of  handwriting  to  witnesses, 
the  cross-examining  party  may  be  content  to  let 
the  opmions  thus  elicited  go  to  the  Jury  without 
assistance  from  other  evidence  as  to  the  gen- 
uineness of  the  specimens  so  used,  but  with  the 
Inference  as  to  the  value  of  the  opinions  of  the 
witnesses,  to  be  drawn  by  the  jury  from  the  un- 
certainty or  diflScuIty  of  the  witnesses  in  dis- 
tinguishing the  specimens,  or  disagreement  as 
to  the  same  specimens  among  the  witnesses 
themselves. 

But  in  most  cases  the  object  of  this  method 
of  cross-examination  is  later  to  contradict  the 
opinion  of  the  witness  as  to  the  genuineness  of 
the  specimens  thus  shown  to  them,  by  other 
witnesses  called  to  testify  that  specimens  pro- 
nounced genuine  were  spurious,  or  vice  veraa. 

In  the  case  of  nonexperu  contradiction  of 
their  evidence  upon  cross-examination  has  met 
with  little  favor,  and  with  none  at  all  in  courts 
m  which  comparison  of  handwriting,  generally 
speaking,  has  not  been  allowed. 

When  a  witness,  called  to  prove  the  execu- 
tion of  a  bond,  having  declared  that  the  signa- 
ture to  the  attestation  was  not  genuine,  was 
given  another  paper,  not  In  evidence  In  the 
cause,  and  asked  whether  that  was  the  attesting 
witness's  handwriting,  to  which  he  replied  in 
the  negative,  it  was  held  that  witnesses  could 
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pdled  to  depart  from  our  own  precedents  to 
some  extent,  and  to  establish  further  safe- 
guards for  the  protection  of  the  public.  As 
the  hostility  of  witnesses  to  a  party  may  be 
shown  as  an  independent  fact,  although  it 
protracts  the  trial  by  introducing  a  new 
issue,  so,  as  we  think,  the  incompetency  of 
a  professed  expert  may  be  shown  in  the 
same  way  and  for  the  same  reason;  that  is, 
because  it  demonstrates  that  testimony,  oth- 
erwise persuasive,  cannot  be  relied  upon. 
People  V.  Brooks,  131  N.  Y.  321,  30  N.  E. 
189;  SehtUtz  Y.  Third  Avenue  B.  Co.  89  K. 
Y.  242. 

The  competency  of  a  witness  under  5  820 
of  the  Code  is  not  left  to  his  own  denial  of 
interest  in  the  event,  as  other  witnesses  may 
be  called  to  prove  that  he  has  such  a  pe- 
eimiary  interest  in  the  subject  of  the  ac- 


tion as  to  prevent  him  from  testifying.  As 
an  interest  that  disqualifies  may  be  shown, 
so  a  want  of  skill  that  disqualifies  may  be 
ehown.  Even  in  Van  Wyck  v.  Mcintosh,  14 
N.  Y.  439 — which  we  do  not  follow  in  all 
respects — one  of  the  judges  said:  "Facts 
bearing  directly  upon  the  credibility  of  wit- 
nesses are  material  to  the  issue,  and  wit- 
nesses may  be  cross-exam  ir^ed  in  regard  to 
such  facts,  and  may  be  contradicted,  if  they 
deny  the  truth,  by  other  evidence.  Newton 
v.  Harris,  6  N.  Y.  345.  Hostile  feelings  on 
the  port  of  the  witness  towards  the  party 
he  is  called  to  testify  against  and  interest 
in  the  action  or  question  in  litigation  be- 
long to  this  class."  Another  judge,  writing 
in  the  same  case,  said:  "Undoubtedly  a 
witness  who  speaks  to  handwriting  affirms 
^hat  he  knows  the  handwriting  of  the  party, 


not  be  called  to  prove  that  this  second  paper  had 
been  actually  signed  by  ^he  attesting  witness  of 
tbe  first  paper  in  their  presence.  This  wonid 
raise  a  collateral  issue.  Hughes  v.  Rogers 
(1841)  8  Mees.  &  W.  128,  10  L.  J.  Exch.  N.  8. 
288. 

VanWyck  y.  Mcintosh  (1866)  14  N.  Y.  489, 
althoagh  a  case  of  the  examination  of  nonexpert 
witnesses,  has  apparently  been  overruled  by 
HOAO  V.  Wbxght>  upon  the  point  of  the  contra- 
diction of  witnesses  upon  cross-examination 
rtlshig  a  collateral  issue ;  although  the  later  case 
Is  one  of  examination  of  an  expert  witness,  this 
ii  here  apparently  a  distinction  without  a  dif- 
fermce,  and,  except  for  the  change  of  the  gen- 
eral rule  as  to  comparison  xoade  by  the  statute 
of  1880,  the  same  principles  are  held  to  apply. 
This  earlier  case  held  that  witnesses  could  not 
be  examined  as  to  writings  not  in  evidence,  when 
the  object  was,  in  case  they  should  testify  that 
tbe  handwriting  was  not  genuine,  to  contradict 
them  by  other  evidence,  since  the  evidence  on  the 
pobit  was  collateral,  and  not  material  to  the  is- 
sue; and  the  fact,  even  if  established,  that  the 
writings  were  genuine  had  no  direct  bearing  up- 
on the  credibility  of  the  witnesses,  although 
facts  bearing  directly  upon  the  credibility  of  the 
witnesses  are  material  to  the  issue,  and  wlt- 
nenes  may  be  cross-examined  in  regard  to  them, 
and  may  be  contradicted  by  other  evidence.  Up- 
on this  exact  point,  as  to  whether  such  contra^ 
diction  was  evidence  bearing  directly  upon  the 
witness's  credibility,  VanWyck  v.  Mcintosh,  it 
will  be  seen,  Is  now  overruled  by  Hoao  v. 
Wkeqht. 

In  accord  with  VanWyck  v.  Mcintosh,  how- 
ever, are  most  of  the  cases  upon  this  point ;  as 
MelTin  V.  Hodges  (1874)  71  III.  422,  supra, 
III.  a,  1. 

So  on  the  cross-examination  of  a  witness  who 
bad  sworn  to  a  disputed  hand  from  his  own 
knowledge,  it  was  not  competent  for  a  party  to 
place  before  the  witness  the  name  of  the  person 
whose  signature  was  disputed,  written  upon  two 
blank  checks,  concealing  from  view  the  other 
portions  of  the  checks,  and  to  ask  in  whose  hand- 
writing the  signatures  were,  and  later  to  prove 
1^  another  person,  in  contradiction  of  the  first 
witness,  that  he  had  written  the  names  on  the 
blank  checks  during  the  progress  of  the  trial. 
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The  signatures  upon  the  blank  checks  were  de- 
signed to,  and  did,  present  a  collateral  issue; 
and  the  rule  which  excludes  extrinsic  papers 
and  signatures  is  substantially  the  same  in  the 
direct  and  cross-examinadon,  and  papers  not  a 
part,  of  the  case,  and  not  relevant  as  evidence  to 
the  other  issues,  are  excluded  mainly  on  the 
ground  that  to  admit  such  documents  would 
lead  to  an  indefinite  number  of  collateral  issues, 
and  would  operate  as  a  surprise  upon  the  other 
party,  who  would  not  know  what  documents 
were  to  be  produced,  and  hence  could  not  be 
prepared  to  meet  them.  The  reason  of  this  rule 
applies  to  the  cross-examination  with  as  much 
force  as  to  the  direct  examination.  Rose  v. 
First  Nat.  Bank  (1886)  91  Mo.  399,  60  Am.  Rep. 
268,  3  S.  W.  876. 

And  on  the  cross-examination  of  a  witness 
who  had  testified  that  the  signature  in  question 
was  not  genuine,  and  that  the  person  whose 
handwriting  It  purported  to  be  wrote  a  heavier 
hand,  it  was  error  to  allow  a  party,  for  the  pur- 
pose of  testing  the  witness's  Judgment,  to  pro- 
duce to  him  signatures  of  such  person,  and  to 
ask  him  whether  they  were  genuine;  and  later 
to  contradict  the  witness  by  another  as  to  his 
conclusions  thereupon,  and  allow  the  signature 
so  offered  to  be  submitted  to  the  Jury  for  inspec- 
tion and  examination.  Armstrong  v.  Thruston 
(1867)  11  Md.  148. 

But  where,  on  the  cross-examination  of  a  wit- 
ness to  handwriting,  a  slip  of  paper  having  a 
signature  written  upon  it  three  times  was  put 
in  his  hands  with  the  question  whether  the 
writing  was  by  the  same  person  or  by  different 
persons,  and  he  answered  that  they  were  identi- 
cal, whereupon  a  witness  was  called  who  testi- 
fied that  the  names  were  written  in  different 
hands,  it  was  held  that,  although  the  Judge 
might  have  rejected  the  testimony,  yet  Its  ad- 
mission was  not  sufilclent  ground  for  a  new 
trial.     Page  v.  Homans  (1837)  14  Me.  478. 

And  where  a  witness  swore  that  he  thought 
the  indorsement  of  the  defendant  upon  the  note 
sued  upon  was  not  genuine,  and  on  cross-exam- 
ination was  asked  whether  two  signatures  on  a 
paper  shown  him  were  the  defendant's,  and  de- 
nied that  they  were,  whereupon  the  plaintiff 
proved  that  the  signatures  were  written  by  the 
defendent  when  indorsement  in  question  was 
first  disputed  by  him,  after  admitting  this  evl- 
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and  that  the  particular  writing  is  or  is  not 
his.  Each  branch  of  his  teatimony  is  ma- 
terial, and  the  one  as  material  as  the  other. 
He  may  be  contradicted  as  to  his  knowledge, 
may  be  cross-examined  as  to  how  he  ac- 
quired it,  and  may  be  contradicted  in  all 
the  particulars  on  which  his  pretended 
knowledge  is  founded.  If  he  bases  his 
knowledge  on  having  seen  the  party  write, 
it  might  be  shown  that  it  was  some  other 
person,  and  not  the  party  whom  he  saw 
write;  or,  if  his  knowledge  was  professedly 
founded  upon  correspondence  with  the  par- 
ty, this  might  be  proved  to  be  erroneous  or 
imtrue."  But  while  it  was  hdd  that  the 
knowledge  of  the  witness  might  be  experi- 
mented upon,  it  was  also  held  that  the  wit- 
ness could  not  be  contradicted  by  showing 
that  he  was  mistaken  as  to  simulated  sig- 


natures whidi  he  had  pronounoed  genuine, 
because  it  would  introduce  a.  oollateral  is- 
sue. Collateral  issues  are  an  evil,  but  they 
are  permitted  when  justice  requires  it. 

Where  a  witness,  after  leaving  the  stand, 
dedares  that  what  he  has  testified  to  was  a 
fabricati<m,  such  declaration  may  be  given 
in  evidence,  although  it  raises  a  collateral 
issue  as  to  whether  he  made  the  declara- 
tion. PeopU  V.  Moore,  16  Wend.  420.  80, 
where  the  opinion  of  an  expert  is  given  in 
evidence,  he  may  be  contradicted  by  showing 
that  at  another  time  he  expressed  a  different 
opinion.  Sanderson  v.  Vashua,  44  N.  H.  492. 
The  relations  which  a  witness  has  to  the 
case  or  to  a  party,  threats  made  by  him«  the 
fact  that  a  party  tried  to  bribe  him,  the 
fabrication,  destruction,  or  concealment  of 
evidence,  and  the  like,  may  be  shown.   Now- 


dence  for  the  purpose  of  Impeaching  the  witness 
for  the  defense.  It  was  error  not  to  allow  the 
paper  to  go  to  the  Jury  to  sustain  the  plain- 
tiff's case  by  comparison  with  the  disputed  in- 
dorsement. Royal  Canadian  Bank  v.  Brown 
(1867)  27  U.  C.  Q.  B.  41. 

2.  To  expert  tcitnesaeB. 

As  to  whether  an  expert  witness  may  be  cross- 
examined  by  being  required  to  answer  whether 
specimens  of  handwriting  shown  to  him,  which 
are  not  proved  to  be  genuine,  and  which  may  be 
spurious,  are  genuine  or  not,  there  is  conflict; 
and  it  cannot  be  determined  with  certainty  how 
many  of  the  cases  above,  deciding  that  a  non- 
expert witness  may  not  be  subjected  to  this 
cross-examination,  also  apply  to  the  case  of  an 
expert  witness. 

It  will  be  seen,  however,  that,  in  accordance 
with  the  decision  In  HoA.a  v.  Wsioht,  the  rule 
In  regard  to  experts  upon  cross-examination  is 
more  generally  liberal  than  in  the  case  of  non- 
experts. 

In  an  Iowa  case  It  is  held  that,  upon  the 
cross-examination  of  expert  witnesses  by  com- 
parison, papers  may  be  submitted  to  them  hav- 
ing written  on  them  the  name  of  the  person 
whose  signature  is  in  dispute,  of  which  some 
are  genuine  and  some  written  by  other  persons, 
and  they  may  be  asked  to  point  out  the  genuine 
signatures,  in  order  to  test  their  knowledge,  and 
such  papers  may  properly  be  admitted  in  evi- 
dence. The  court  said,  after  a  review  of  the 
American  authorities  on  this  point :  "We  think 
it  Is  proper,  when  a  witness  testifies  to  the  gen- 
uineness of  a  handwriting  or  signature,  to  test 
the  value  of  his  evidence  thoroughly,  and  for 
that  purpose  he  may  be  asked  to  give  his  opin- 
ion as  to  the  genuineness  of  signatures  which 
are  prepared  for  that  purpose,  and  in  the  hand- 
writing of  any  person.  Opinions  as  to  the 
genuineness  of  handwriting  arc,  at  best,  weak 
and  unsatisfactory  evidence,  and  every  reason- 
able opportunity  should  be  afforded  on  cross- 
examination  to  test  the  value  of  the  opinion 
of  the  witness,  and  we  know  of  no  better  way 
than  was  resorted  to  in  this  case."  Browning 
V.  Gosnell  (1804)  91  Iowa,  448,  59  N.  W.  340. 

And  on  the  cross-examination  of  expert  wit- 
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nesses  who  had  testifled  entirely  by  comparison 
as  to  the  genuineness  of  the  signature  to  a  dis- 
puted note,  it  was  proper,  In  order  to  teat  the 
value  of  their  evidence,  to  ask  them  to  make 
comparisons  between  two  signatures  of  the  same 
person  already  in  evidence  in  the  case,  one  of 
which  was  admitted  by  him  to  be  genuine  and 
the  other  of  which  was  claimed  by  him 
to  have  been  written  by  another  than 
himself,  but  by  his  authority;  and  to 
show  by  comparing  their  comparisons  that 
they  differed  radically  in  their  views  of  the 
similarity  of  the  letters  compared,  and  that  one 
as  well  as  both  might  be  easily  mistaken  in  their 
assumptions  from  a  comparison  of  the  Blg:na- 
tures ;  and  the  court  should  not  be  disposed  to 
limit  or  confine  the  opportunities  for  testing  and 
determining  the  accuracy  and  value  of  the  ex- 
perts' evidence.  Johnston  Harvester  (3o.  v.  Mil- 
ler (1888)  72  Mich.  265,  40  N.  W.  429. 

So  In  an  action  on  a  life  insurance  policy  to 
which  the  defense  was  that  the  insured  was  still 
llvhig,  after  an  expert  in  handwriting  had  testi- 
fied by  comparison  that  letters  written  by  the  In- 
sured and  letters  written  since  the  supposed 
death,  by  the  person  alleged  by  the  defendant 
to  be  the  insured,  were  written  by  the  same  per- 
son, it  was  proper  for  the  plaintiff,  In  order  to 
test  the  skill  of  the  defendant's  experts,  to  sub- 
mit to  them  certain  Incomplete  or  mutilated 
writings  and  ask  them  by  whom  they  were  writ- 
ten, without  submitting  them  to  the  defendant's 
counsel,  and  neither  the  expert  witnesses  nor 
the  defendant  were  entitled  to  know  whether 
such  papers  were  genuine  or  not;  and  the  ob- 
jection that  the  plaintiff's  counsel  was  allowed 
by  the  court  to  fold  the  papers  and  exhibit  to 
the  expert  only  the  part  exposed,  and  to  cut  off 
parts  of  the  writings  in  the  presence  of  the 
court,  was  untenable;  the  whole  object  of  the 
test  would  have  been  defeated  had  proof  been  re- 
quired that  the  documents  were  genuine  before 
they  could  have  been  used,  and  it  was  proper  for 
the  court  to  grant  to  counsel  a  wide  and  liberal 
discretion  In  the  use  of  methods  testing  the 
qualifications  of  the  experts  upMi  cross-exam- 
ination. Travelers'  Ins,  Co.  v.  Sheppard  (1890) 
85  Ga.  751,  12  8.  B.  18.  And  this  decision  is 
notwithstanding  the  Georgia  statute  (|  6247, 
Code  1895)   providing  that  other  writings  in- 
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aek  V.  MetropoUian  Street  R,  Go.  166  N.  Y. 
433,  54  L.  R.  A.  502,  60  N.  K.  32;  Re  Snell- 
tng,  136  N.  Y.  515,  32  N.  E.  1006;  11  Am. 
k  £ng.  Enc.  Law,  2d  ed.  p.  503. 

There  has  been  a  chan^  by  legislation 
since  the  Van  Wyck  Case  was  decided,  so 
that  writings  "proved  to  be  genuine  to  the 
satisfaction  of  the  court,"  may  be  introduced 
for  the  purpose  of  comparison.  Laws  1880, 
chap.  36;  Laws  1888,  chap.  555.  Suppose  a 
witness  should  testify  that  a  writing,  not  in 
issue,  was  genuine,  and  the  court  should  re- 
ceive it  for  the  purpose  of  comparison,  could 
it  not  be  shown  by  the  other  party  that  sudi 
signature  was  not  in  fact  genuine?  Such 
an  issue  might  be  collateral,  but  is  an  issue 
as  to  the  competency  of  a  witness  to  ex- 
pr»8  an  opinion  collateral  in  a  vicious 
sense?    Is  not  the  competency  of  a  witness 


upon  handwriting  always  a  relevant  fact,  in- 
asmuch as  his  opinion  is  not  relevant  unless 
he  is  oompetnnt  to  express  it?  The  compe- 
tency of  c-  witness  is  a  fact  necessary  to  be 
known  in  order  to  learn  the  value  of  his 
opinion.  While  it  is  not  an  issue  raised  by 
the  pleadings,  it  becomes  a  subordinate  is- 
sue by  the  tender  of  the  witness  as  an  ex- 
pert. As  the  opinion  may  determine  the 
main  issue,  the  question  whether  the  opinion 
is  relevant>— -that  is,  whether  it  is  the  opin- 
ion of  one  legally  qualified  to  give  it — is 
necessarily  an  iticidental  issue,  as  otherwise 
the  main  issue  might  be  decided  upon  an  ir- 
relevant fact.  It  is  incidental  to  the  main 
issue,  because  it  attacks  the  foundation  of 
the  evidence — and,  it  may  be,  the  only  evi- 
dence— received  to  establish  the  main  issue. 
It  is  not  enough  to  permit  the  opinion  of  an 


t«fided  to  be  used  for  comiMLrison  shall  be  sub- 
mitted to  the  other  party  before  he  annoances 
himself  ready  for  trial. 

To  the  contrary  effect  is  Andrews  v.  Hayden 
(1889)  88  Ky.  455,  11  S.  W.  428.  decided  under 
the  Kentucky  stotnte  (I  1650,  Statutes  1899). 
proriding  that  the  party  proposing  to  use  such 
other  writings  must  give  reasonable  notice  of 
bis  Intention  to  the  other  party.  Under  this 
statute,  on  the  cross-examination  of  expert  wit- 
Detses,  the  admission  of  spurious  signatures  pre- 
pared by  an  expert  and  mingled  with  the  gen- 
uine signatures  of  the  person  whose  signature 
was  in  dispute,  and  the  requirement  of  the  wit- 
ness to  select  from  them  the  genuine,  were  held 
to  be  manifestly  wrong;  such  writing  should 
hare  been  excluded  because  tending  to  obstruct 
the  proper  administration  of  the  law,  and  de- 
ceirlng,  by  the  skill  in  '  their  execution,  the 
minds  of  honest  men ;  it  was  neither  a  just  nor  a 
legal  test,  and  threw  no  light  on  the  question 
presented. 

In  Connecticut,  also,  a  spurious  signature,  or 
a  writing  made  by  another  person  than  the  one 
whose  handwriting  is  in  question,  may  not  be 
Qsed  on  the  cross-examination  of  an  expert.  Ty- 
ler T.  Todd  (1869)  36  Conn.  218. 

And  experts  who  have  testified  as  to  their 
opinion  of  disputed  handwriting  from  compari- 
son with  proved  standards  cannot  be  questioned, 
00  cross-examination,  as  to  the  authorship  of 
other  writings  not  pertinent  to  the  case,  for  the 
purpose,  simply,  of  discrediting  their  knowl- 
ed|^  as  experts.  State  v.  Grlswold  (1896)  67 
Conn.  290.  33  U  n.  A.  227,  34  Atl.  1046. 

To  the  same  class  of  cases  may,  probably,  al- 
io be  addPd  Massey  v.  Farmers*  Nat.  Bank 
(1S82)  104  111.  327,  and  Rose  v.  First  Nat. 
Bank  (1886)  91  Mo.  399,  60  Am.  Rep.  258,  3 
8.  W.  878,  9upra,  III.  b,  1. 

When  an  expert  had  testified  from  comparison 
that  certain  material  letters  were  in  the  hand- 
vritlng  of  the  defendant  and  was  shown  on 
fross-examination  two  letters  not  material  in 
the  case  and  asked  if  they  were  not  in  the  same 
handwriting  as  the  admitted  writings  of  the  de- 
fendant, and  declined  to  answer  without  exam- 
ination; and  the  defendant  then  oflFered  to  ii:- 
trodnce  in  evidence  the  last  two  letters  as  they 
had  been  shown  to  the  expert  for  the  purpose  of 
tt^tlne  his  knowledge  of  handwriting, — it  was 
ht'ld  upon  appeal  that  the  extent  to  which  they 
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should  be  admitted  for  the  purpose  of  affecting 
the  credibility  of  the  expert  was  within  the  dis- 
cretion of  Che  presiding  Judge,  and  not  a  subject 
of  exception.  Com.  v.  Pettes  (1873)  114  Mass. 
307. 

HOAS  V.  WaiGUT  is  a  pioneer  in  holding  ex- 
pressly that  an  expert  cross-examined  upon  un- 
proved or  spurious  writings  as  to  their  genuine- 
ness can  be  contradicted  as  to  his  conclusions 
thereupon.  By  implication,  however,  the  case 
will  find  support  in  the  decisions  noticed  above 
in  Georgia,  Michigan,  and  Iowa,  allowing  this 
cross-examination  of  an  expert  witness,  without 
regard  to  the  contradiction  thereafter,  which 
would  be  a  logical  sequence,  unless,  according 
to  a  familiar  rule,  the  cross-examining  party 
were  bound  by  the  answers  received  updn  the 
cross-examination  as  to  collateral  matter. 

In  People  v.  Murphy  (1892)  135  N.  Y.  460, 
32  N.  E.  138,  Overruled  in  Hoao  v.  Wright,  the 
prosecution  In  a  criminal  trial  introduced  cer- 
tain anonymous  letters,  which  were  proved,  by 
comparison  with  genuine  specimens  of  the  de- 
fendant's handwriting,  to  have  been,  in  the  opin- 
ion of  the  expert  witnesses,  written  by  him  ;  and 
the  defendant,  in  order  to  test  the  experts' 
Judgment,  showed  them  other  specimens  of 
bandvvriting  which  the  experts,  after  similar 
comparison,  testified  were  partly  written  by  the 
same  person  who  wrote  the  letters,  but  differed 
in  their  answers;  and  it  was  held  that  the  de- 
fendant could  not  then  prove  that  the  speci- 
mens submitted  by  him  were  not  written  by  the 
defendant,  but  by  another  person ;  he  "could  not 
be  permitted  to  go  farther  and  litigate  the  im- 
material issue  of  the  authenticity  of  the  addi- 
tional specimens  submitted  by  him  fbr  such  pur- 
pose." It  would  give  rise  to  a  multiplicity  of 
collateral  issues  which  might  render  the  litiga- 
tion interminable ;  for  the  prosecution  would 
have  the  right  to  disprove,  if  they  could,  the 
testimony  offered,  and  by  a  comparison  of  the 
handwriting  show  that  these  specimens  wers 
not  written  by  that  other  person. 

This  decision,  although  now  overruled,  baa 
been  followed  in  the  only  other  case  decided 
upcm  the  precise  point. 

Expert  witnesses  by  comparison  were  shown 
upon  cross-examination,  a  number  of  papers  t^ 
which  the  name  of  the  alleged  maker  of  the  not« 
in  suit  was  attached,  when  no  avidence  had  beet. 
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incampetenb  witness  to  be  met  by  the  opin- 
ion of  a  witness  who  is  competent,  for  the 
jury  may  not  be  able,  even  when  instructed 
by  the  cross-examination,  to  tdl  the  good 
from  the  bad,  unless  they  are  guided  by 
further  evidence.  It  is  for  the  trial  judge 
to  decide  whether  the  witness,  by  his  own 
evidence,  has  qualified  himself  to  express  an 
opinion,  but  it  is  for  the  jury  to  decide  upon 
all  the  evidence,  and  under  proper  instruc- 
tions from  the  court,  whether  he  is  in  fact 
competent  as  an  expert.  If  they  find  him. 
incompetent^  they  should  be  told  to  disre- 
gard his  opinion;  but  they  cannot,  in  many 
oases,  safely  pass  upon  the  question  if  they 
are  limited  to  the  evidence  of  the  witness 
himself  and  to  his  own  description  and  esti- 
mate of  his  qualifications.  ''The  value  of 
an  opinion  does  not  depend  u^on  the  skill 
and  knowledge  professed  by  the  expert,  but 
upon  the  skill  and  knowledge  which  he  ac- 


tually possesses,  and  of  the  accuracy  of  such  • 
knowledge  the  jury  must  judge."  Rogers, 
Expert  Testimony,  59. 

We  think  that  any  testimony  of  an  al- 
leged expert  upon  handwriting,  which  bear? 
on  his  competency  to  express  an  opinios^ 
may,  within  reasonable  limits,  be  co<itra- 
dicted  by  the  testimony  of  other  witr^cssses. 
We  deem  it  our  duty  to  limit  such  caies  as 
People  v.  Murphy,  135  N.  Y.  450,  32  H.  E. 
138,  and  Van  Wyck  v.  Mcintosh,  14  :*f.  Y, 
439,  in  so  far  as  the  conclusion  thus  an- 
nounced is  inconsistent  with  the  views  there- 
in expressed. 

The  judgment  should  he  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event 

Parker,  Ch.  J.,  and  Bartlett,  Kalskt* 
Martin,    Vann,    Gnllen,    and    Wener, 

J  J.,  concur. 


given  concerning  the  genuineness  of  the  signa- 
tures npon  the  papers  which  were  not  In  evi- 
dence in  the  case,  and  the  witnesses  were 
asked  to  give  their  judgment  as  to  the  genuine- 
ness of  such  signatures  from  a  comparison  with 
those  already  in  evidence  and  admitted  by  both 
parties  to  be  genaine ;  and  afterwards  the  cross- 
examining  party  put  on  the  stand  a  witness  who 
proved  that  certain  of  the  signatures  so  used  on 
cross-examination  were  written  by  himself. 
This  method  of  cross-examination  was  held  to  be 
error,  following  Rose  v.  First  Nat  Bank,  91  Mo. 
899,  60  Am.  Rep.  258.  8  S.  W.  876 ;  Massey  v. 
Farmers*  Nat  Bank,  104  111.  827 ;  and  Tyler  v. 
Todd, -36  Conn.  218, — supra.  Gaunt  v.  Harkness 
(1894)  53  Kan.  405,  86  Pac.  789. 

IV.  Bummary. 

Almost  the  same  amount  of  conflict  of  au- 
thority and  divergence  of  view,  as  to  the  minor* 
question  of  the  examination  of  witnesses  to 
handwriting  by  comparison  as  in  the  vexed  ques- 
tion the  comparison  of  handwriting  generally,  Is 
here  to  be  seen.  But  on  some  points  there  is 
practical  unanlpaity. 

To  a  nonexpert  witness  the  party  calling  him 
cannot  submit  papers  on  the  trial  which  he  has 
not  seen  written,  for  the  purpose  of  supplying 
to  the  witness  the  mental  exemplar,  which  has 
been  found  to  be  lacking,  of  the  handwriting  in 
dispute  (II.  a,  1).  But  a  witness  can  always 
be  shown  a  writing  which  he  has  seen  the  per- 
son write  whose  writing  is  in  question,  for  the 
purpose  of  refreshing  his  recollection  of  it  when 
that  proves  insufficient  at  the  trial  to  allow  the 
witness  to  swear  to  the  genuineness  of  the  writ- 
ing In  question  (II.  a,  2). 

Expert  witnesses  may  illustrate  their  opin- 
ions resulting  from  comparison  upon  a  black- 
board, and  may  be  asked  generally  what  indica- 
tions they  have  found  tending  toward  the  con- 
clusions which  they  have  reached,  even  although 
the  points  of  the  handwriting  described  may  be 
such  as  the  Jury  could  observe  unaided  (II.  b, 
1).  And,  as  a  corollary,  it  is  necessary.  In 
order  that  their  opinions  may  have  weight,  that 
the  experts  should  go  into  the  details  of  their 
examination.  But  generally,  where  comparison 
by  witness  is  not  allowed,  experts  may  not  be 
called  to  point  out  to  the  Jury  diflFerences  and 
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characteristics  in  the  writings,  althongi^  they 
do  not  express  any  opinion  as  to  genuineness  of 
the  writing  in  dispute  (II.  b,  2.). 

As  to  the  cross-examination  of  ordinary  wit- 
nesses to  handwriting,  it  is  not  improper  to  al- 
low such  a  witness,  who  denies  the  genuineness 
of  the  disputed  writing,  to  be  asked  to  state  any 
diflFerences  which  he  may  observe  between  a 
proved  specimen  of  handwriting  in  evidence  and 
the  disputed  one.  It  has  been  held,  however, 
that  this  examination  is  improper  In  the  case  of 
one  not  an  expert  (III.  a,  1).  And  where  there 
Is  no  question  as  to  the  genuineness  of  a  writ- 
ing in  evidence  or  in  the  case,  it  may  be  sub- 
mitted to  a  nonexpert  witness  for  his  opinion 
as  to  genuineness.  Also,  a  witness  whose  hand- 
writing is  in  question  may  be  required  upon 
cross-examination  to  write  before  the  Jury,  so 
that  an  undisputed  standard  may  be  had. 
{Ihid.},  The  cross-examination  of  experts,  gen- 
erally, seems  to  be  a  matter  largely  in  the  dis- 
cretion of  the  court  as  to  how  and  when  they 
should  be  required  to  compare  and  point  out  dif- 
ferences apparent  to  them;  but  experiments  of 
the  expert  which  would  tend  to  throw  light  up- 
on the  subject  ought  to  be  permitted  (III.  a,  2). 
The  submission  to  nonexpert  witnesses,  upon 
cross-examination,  of  unproved  specimens  of 
handwriting  which  are  not  known  to  be  either 
genuine  or  spurious,  for  the  purpose  of  obtain- 
ing from  them  an  opinion  as  to  their  genuine- 
ness, is  not  permitted,  unless  in  Jurisdictions 
where  by  statute  comparison  by  "witnesses'*  is 
allowed  (III.  b,  1.).  And  so,  a  fortiori,  where 
the  object  of  the  cross-examination  is  to  give  an 
opportunity  to  contradict  the  witness  later,  the 
rule  is  the  same  {Ihid).  In  the  case  of  this 
method  of  cross-examination  of  experts,  how- 
ever, the  cases  are  conflicting,  and  the  weight  of 
authority  allows  the  submission  to  experts,  on 
cross-examination,  of  unknown  and  spurious 
writings  for  the  purpose  of  testing  their  ac- 
curacy (III.  b,  2).  Upon  the  point  involved  in 
Hoiio  V.  Wbight^  as  to  whether  the  opinions  so 
obtained  from  experts  upon  cross-examination 
may  be  contradicted,  there  Is  no  direct  author- 
ity, except  one  to  the  contrary  effect;  so  that 
the  point  may  be  considered  still  unsettled,  ex- 
cept in  the  Jurisdictions  in  which  the  decisions 
were  made  ilUd),    *  L.  B.  B^ 
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The  exenptlon  of  honorably  dladtarved 
■oldleni  of  the  Rebellion,  citizens  of  the 
ttate,  from  the  provisions  of  a  statute  requir- 
ing peddlers  to  pay  a  license  tax,  is  a  denial 
of  the  equal  protection  of  the  laws,  within 
the  prohibition  of  U.  S.  Const.  Amend.  14. 

(May  16,  1903.) 

EXCEPTIONS  by  defendant  to  rulinga  of 
the  Caledonia  County  Court  oyerruling 
a  demurrer  to  an  information  charging  de- 
fendant with  becoming  a  peddler  without  a 
license.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  0«  G.  Trj^f  for  defendant: 

The  statute  is  unconstitutional  in  that  it 
discriminates  between  citizens  and  aliens. 

Re  Parroti,  6  Sawy.  349,  1  Fed.  481;  Yiok 
Wo  Y.  Hatpins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  State  v.  Hoyi,  71  Vt. 
59,  42  Atl.  973;  State  v.  Oadigan,  73  Vt.  245, 
67  L.  R.  A.  666,  50  Atl.  1079. 

The  statute  is  also  bad  in  that  it  is  in  vio- 
lation of  the  1st  clause  of  the  14th  Amend- 
ment of  the  Federal  Constitution,  as  well  as 
articles  1,  4,  and  7  of  the  Vermont  Constitu- 
tion. 

Butchers'  Onioih  8,  H,  &  L.  8,  L,  Co.  ▼. 
Crescent  City  L.  8.  L.  d  8.  H.  Co.  Ill  U.  S. 
746,  28  L,  ed.  585,  4  Sup.  Ct.  Rep.  662. 

Mr.  M.  O.  Mone  for  the  State. 

WatflOB,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  is  informed  against  for  be- 
coming a  peddler  without  a  license  in  force, 
under  the  provisions  of  Vt.  Stat.  chap.  108, 
as  amended  by  No.  04,  p.  66,  Laws  1900,  and 
the  case  is  here  upon  demurrer  to  the  in- 
formation. It  is  contended  that  the  law  up- 
on which  this  information  is  based  is  in  con- 
flict with  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States. 

That  the  license  fee  required  to  be  paid 
nnder  the  provisions  of  this  chapter  for  the 
privi]^;e  of  selling  goods  as  a  peddler  is  a 
tax  upon  the  goods  themselves  was  deter- 
mined by  this  court  in  State  v.  Hoyt,  71  Vt. 
59,  42  Atl.  973.  In  that  case  the  law  was 
held  to  discriminate  unjustly  against  goods 
manufactured  in  this  state,  and  for  that  rea- 


Nons. — ^For  a  case  in  this  series  similar  to 
the  one  above,  as  to  exemption  of  honorably  dis- 
charged soldiers  from  payment  of  license  tax 
Impoaed  on  peddlers,  see  State  v.  Oarbroski,  66 
L.  R.  A  670. 
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son  was  unconstitutional.  Later  the  law  was 
so  amended  as  to  avoid  such  discrimination. 
Laws  1900,  p.  66,  No.  94.  Vt.  Stat.  4732, 
provides  that  a  person  who  becomes  a  ped- 
dler without  a  license  in  force  as  provided  in 
that  chapter  (198)  shall  be  fined  not  more 
than  $300,  and  not  less  than  $50.  By  Vt. 
Stat.  4733,  persons  resident  of  this  state, 
who  served  as  soldiers  in  the  war  for  the 
suppression  of  the  Rebellion  in  the  Southern 
States,  and  were  honorably  discharged,  are 
exempt  from  the  payment  of  a  license  tax 
under  the  provisions  of  that  chapter.  It  is 
urged  that  herein  the  law  unjustly  discrim- 
inates in  favor  of  such  soldiers,  and  against 
other  persons,  by  reason  of  which  it  is  in  vio- 
lation of  the  14th  Amendment,  whereby  no 
state  can  "deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  Can  such  an  exemption  be  made  by 
the  legislature  without  affecting  the  validity 
of  the  general  provisions  of  that  chapter?  is 
the  question.  In  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  33  L.  ed.  892, 10  Sup. 
Ct.  Rep.  533,  speaking  through  Mr.  Justice 
Bradley,  the  court  said:  "The  provision  of 
the  14th  Amendment  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws  was  not  intended 
to  prevent  a  state  from  adjusting  its  system 
of  taxation  in  all  proper  and  reasonable 
ways.  It  may,  if  it  chooses,  exempt  certain 
classes  of  property  from  any  taxation  at  all, 
such  as  churches,  libraries,  and  the  property 
of  charitable  institutions.  It  may  impose 
different  specific  taxes  upon  different  trades 
and  professions,  and  may  vary  the  rates  of 
excise  upon  various  products;  it  may  tax 
real  estate  and  personal  property  in  a  differ- 
ent manner;  it  may  tax  visible  property 
only,  and  not  tax  securities  for  payment  of 
money;  it  may  allow  deductions  for  indebt- 
edness, or  not  allow  them.  All  such  regula- 
tions, and  those  of  like  character,  so  long  as 
they  proceed  within  reasonable  limits  and 
general  usage,  are  within  the  discretion  of 
the  state  legislature,  or  the  people  of  the 
state  in  framing  their  Constitution.  But 
clear  and  hostile  discriminations  against 
particular  persons  and  classes,  especially 
such  as  are  of  an  unusual  character,  un- 
known to  the  practice  of  our  governments, 
might  be  obnoxious  to  the  constitutional  pro- 
hibition. It  would,  however,  be  impractica- 
ble and  unwise  to  attempt  to  lay  down  any 
general  rule  or  definition  on  the  subject  that 
would  include  all  cases.  They  must  be  de- 
cided as  they  arise.  We  think  that  we  are 
safe  in  saying  that  the  14th  Amendment  was 
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not  intended  to  compel  the  state  to  adopt  an 
iron  rule  of  equal  taxation.**  And  in  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
5  Sup.  Ct.  Rep.  357,  the  court,  speaking 
through  Mr.  Justice  Field,  said  this  amend- 
ment, "in  declaring  that  no  state  'shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,'  undoubtedly  intended, 
not  only  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty,  or  arbitrary 
spoliation  of  property,  but  that  equail  pro 
tection  and  security  should  be  given  to  all 
under  like  circumstances  in  the  enjoyment 
of  their  personal  and  civil  rights;,  that  all 
persons  should  be  equally  entitled  to  pursue 
their  happiness  and  acquire  and  enjoy  prop 
erty;  that  they  should  have  like  access  to 
the  courts  of  the  country  for  the  protection 
of  their  persons  and  property,  the  prevention 
and  redress  of  wrongs,  and  the  enforcemeni 
of  contracts;  that  no  impediment  should  be 
interposed  to  the  pursuits  of  anyone  except 
as  applied  to  the  same  pursuits  by  others 
under  like  circumstances;  that  no  greater 
burdens  should  be  laid  upon  one  than  are 
laid  upon  others  in  the  .same  calling  and  con- 
dition; and  that  in  the  administration  of 
criminal  justice  no  different  or  higher  pun- 
ishment should  be  imposed  upon  one  than 
such  as  is  prescribed  to  all  for  like  offenses.'* 
And  in  Magoun  v.  Illinois  Trust  d  8av. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  594,  it  is  said  that  the  rule  only 
prescribes  that  the  "law  have  the  attribute 
of  equality  of  operation ;  and  equality  of  op- 
eration does  not  mean  indiscriminate  opera- 
tion on  persons  merely,  as  such,  but  on  per- 
sons according  to  their  relation."  Such  is 
the  rule  laid  down  by  this  court  in  State  v. 
Boyt,  71  Vt.  59,  42  Atl.  973.  It  was  there 
held  that  the  mere  fact  of  classification  is 
not  enough  to  exempt  the  operation  of  the 
statute  from  the  equality  clause  of  the  Con- 
stitution, but  that  it  must  also  appear  that 
the  classification  made  is  one  based  upon 
some  reasonable  ground,  some  difference 
which  bears  a  just  and  proper  relation  to 
the  attempted  classification,  and  not  a  mere 
arbitrary  selection. 

By  the  law  in  question  the  legislature  has 
made  a  chissifi cation  by  placing  persons  resi- 
dent of  the  state,  who  served  as  soldiers  in 
the  Civil  War,  and  were  honorably  dis- 
charged, in  one  class,  and  all  other  citizens 
togi*ther  in  another  class.  All  persons  en- 
gaged in  the  business  of  peddling,  whether 
they  belong  to  the  one  class  or  the  other, 
must  have  a  license  in  force,  or  be  subject 
to  a  penalty;  but  a  license  tax  is  required 
to  be  paid  by  persons  in  the  latter  class, 
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while  a  license  may  be  had  by  all  in  the 
former  class  without  the  payment  of  such 
tax.  The  classification,  therefore,  is  one  of 
taxation.  From  one  class  a  tax  on  their 
goods  authorized  so  to  be  sold  is  exacted  for 
the  privilege  of  doing  business  as  a  peddler, 
while  the  other  class  may  carry  on  the  same 
business  in  the  same  manner,  sell  the  same 
kind  and  quality  of  goods  in  the  same  ter- 
ritory, without  pa3rment  of  such  tax.  Does 
thih  classification  have  the  equality  of  indis- 
criminate operation,  on  all  persons  licensed 
thus  to  do  business  according  to  their  rela- 
tions ?  Upon  the  answer  to  this  question  be- 
ing in  the  affirmative  or  in  the  negative  de- 
pends the  validity  or  the  invalidity  of  the 
law  in  question  under  the  equality  clause  of 
the  14th  Amendmei^  Upon  what  basis 
does  the  attempted  classification  rest  ?  There 
is  no  basis  upon  which  it  can  rest  except 
that  persons  in  the  one  class  served  as 
soldiers  in  the  Civil  War,  and  were  honora- 
bly discharged,  and  those  of  the  other  class 
did  not  so  serve,  or  were  not  honorably  dis- 
charged. This  classification  is  dependent 
soleJy  on  a  condition  of  things  long  since 
past,  and  not  on  a  present  situation  or  con- 
dition, nor  on  a  substantial  distinction  hav- 
ing reference  to  the  subject-matter  of  the 
law  enacted.  The  veterans  were  ori^nally 
from  no  particular  class,  and  when  dis- 
charged from  the  army  they  returned  to  no 
particular  class, — they  again  became  a  part 
of  the  general  mass  of  mankind,  with  the 
same  constitutional  rights,  privileges,  im- 
munities, burdens,  and  responsibilities  as 
other  citizens  similarly  circumstanced  in 
law  in  the  same  jurisdiction.  Assuming 
that  thus  to  have  served  as  a  soldier  and  to 
have  received  an  honorable  discharge  may 
wdl  merit  reasonable  considerations  at  the 
hands  of  the  state  in  recognition  of  patriot- 
ism and  valor  m  defense  of  a  common  coun- 
try, yet  such  considerations  cannot  exceed 
those  constitutional  limits  established  for 
the  welfare  and  protection  of  the  whole;  for 
equal  protection  of  the  laws  requires  "that 
all  persons  subjected  to  such  legislation 
shall  be  treated  alike  under  like  circum- 
stances and  conditions,  both  in  the  privilege 
conferred  and  the  liabilities  imposed.".  Ma- 
goun V.  Illinois  Trust  d  8av.  Bank,  170  U. 
S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594. 
It  cai^not  be  said  that  service  as  a  soldier  in 
fMe  Civil  War  and  the  receipt  of  an  honor- 
able discharge  bear  any  relation  to  the  busi- 
ness of  a  peddler  as  defined  by  the  law  under 
consideration.  There  is  no  difference  be- 
tween the  present  conditions  and  circum- 
stances of  such  veterans  and  those  of  other 
citizens  regarding  the  relations  to  the  law 
or  the  attempted  classification.     In  fact,  ac- 
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cording  to  their  relations,  they  are  of  the 
aame  class,  and  any  attempted  classification 
between  them  is  hut  a  mere  arhitrary  selec- 
tion, and  based  upon  no  reasonable  grounds. 
In  State  v.  Hoyt,  referring  to  the  equality 
clause,  it  is  said  that  it  is  enough  if  there 
is  no  discrimination  in  favor  of  one  against 
another  of  the  same  class;  but  that,  when 
such  disciimination  exists,  it  impairs  that 
equal  right  which  all  can  claim  in  the  en- 
forcement of  the  laws.  And  the  cases  of 
State  V.  Uarrvntjton,  68  Vt.  623,  34  L.  R.  A. 
100,  35  Atl.  515,  and  State  v.  Cadigan,  73 
Vt.  245,  57  L.  R.  A.  666,  50  Atl.  1079,  are 
much  in  point.  In  the  former  the  respond- 
ent was  charged  with  selling  and  exposing 
for  sale  goods,  wares,  and  merchandise  as  an 
"itinerant  vendor,"  without  a  license  there- 
for. It  was  contended  upon  demurrer  to  the 
information  that  the  law  upon  which  the 
prosecution  was  based  discriminated  be- 
tween itinerant  Tendors  and  resident  vend- 
ors, and  between  classes  of  itinerant  vendors, 
and  therefore  it  was  in  conflict  with  both  the 
state  and  Federal  Constitutions.  It  was 
held  that  the  state  might  require  a  license 
fee  from  persons  in  one  occupation,  and  not 
from  those  in  another,  provided  no  discrim- 
ination was  made  between  those  of  the  same 
class.  In  the  latter  case,  the  respondent 
was  charged  with  acting  as  agent  of  a  part- 
nership organized  under  the  laws  of  the 
state  of  New  York  in  selling  certain  mu- 
nicipal bonds  here  without  the  partnership 
having  procured  a  license  from  the  inspector 
of  finance,  etc.,  as  required  by  the  laws  of 
this  state.  It  was  held  that  to  discrim- 
inate between  residents  of  our  own  state  by 
denying  to  one  class  the  privilege  of  trans- 
acting business  without  complying  with  con- 
ditions and  exactions  not  required  of  others, 
when  the  ground  of  classification  is  wholly 
fanciful  and  arbitrary,  is  a  denial  of  the 
equal  protection  of  the  laws. 

The  constitutional  right  of  a  state  legis- 
lature to  discriminate  in  favor  of  persons 
who  served  in  the  army  or  navy  of  the 
United  States  in  the  Civil  War  has  been  be- 
fore the  court  of  last  resort  in  several  of  the 
lister  states.  In  New  York  the  Constitution 
provides  that  appointments  and  promotions 
in  the  civil  service  "shall  be  made  according 
to  merit  and  fitness,  to  be  ascertained  so  far 
as  practicable  by  examinations  which,  so  far 
as  practicable,  shall  be  competitive."  [Art.  5, 
S  9.]  In  Re  Keymer,  158  N.  Y.  219,  36  L.  R. 
A.  447,  42  N.  E.  667,  it  waa  held  that  a  pro- 
vision of  the  civil  service  law  in  effect  that 
as  to  honorably  discharged  soldiers  and  sail- 
ors of  the  Civil  War  competitive  examination 
should  not  be  deemed  practicable  or  necessary 
in  cases  where  the  oompensation  or  other 
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emolument  of  the  office  does  not  exceed  $4 
per  day  was  in  conflict  with  the  Constitu- 
tion. And  a  somewhat  similar  law  in  Mass- 
achusetts, purporting  absolutely  to  give  vet- 
erans particular  and  exclusive  privileges 
different  from  those  of  the  community  in  ob- 
taining public  office,  wa£  held  to  be  not 
within  the  constitutional  power  of  the  legis- 
lature. Broum  v.  Russell,  166  Mass.  14,  32 
L.  R.  A.  253,  43  N.  £.  1005.  In  Iowa  the 
Constitution  provides  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion; the  general  assembly  shall  not  grant 
to  any  citizen  or  class  of  citizens  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens.*' 
[Art.  1,  5  6.]  A  statute  requiring  peddlers 
to  procure  a  license  and  to  pay  a  license  tax 
contained  the  provision  that  the  section  re- 
quiring the  payment  of  the  tax  should  not 
be  held  to  apply  "to  persons  who  have  served 
in  the  Union  army  or  navy."  In  State  v. 
Garbroski,  111  Iowa,  496,  56  L.  R.  A.  570, 
82  N.  W.  959,  it  was  contended  that,  because 
of  this  immunity  from  the  tax  to  peddlers 
who  so  served  in  the- army  or  navy,  the  law 
was  void.  In  an  extended  opinion,  review- 
ing many  authorities,  the  court,  saying  that 
the  attempted  classification  is  based  on  no 
apparent  necessity  or  difference  in  condition 
or  circumstances  that  have  any  relation  to 
the  employment  in  which  the  veteran  of  the 
Civil  War  is  authorized  to  engage  without 
paying  license,  and  that  it  savors  more  of 
philanthropy  than  of  reasonable  discrimina- 
tion based  upon  real  or  apparent  fitness 
for  the  work  to  be  done,  held  the  law  un- 
constitutional. 

We  think  it  clear  that  the  discrimination 
made  in  the  law  in  question  in  favor  of  per- 
sons who  served  in  the  War  of  the  Rebellion 
and  were  honorably  discharged  is  without 
reasonable  ground,  and  arbitrary,  having  no 
possible  connection  with  the  duties  of  the 
citizens  as  taxpayers,  and  their  exemption 
from  the  payment  of  the  tax  therein  re- 
quired of  others  exercising  the  same  calling 
is  pure  favoritism,  and  a  denial  of  the  equal 
protection  of  the  laws.  It  follows  that  $ 
4732  of  the  Vermont  Statutes  is  unconsti- 
tutional, and  without  force,  and  that  $  4733 
of  the  Vermont  Statutes,  so  far  as  it  relates 
to  the  payment  of  license  required  by  said 
chapter  198,  is  unconstitutional,  and  with- 
out force. 

Pro  fortna  judgment  reversed,  demurrer 
sustained,  information  adjudged  insuflicieni 
and  quashed,  the  respondent  discharged  and 
let  go  without  day. 


183 


New  York  Court  of  Apfsals. 


Oct., 


NEW  YORi  COUET  OF  APPEALS. 


Leander  BRINK,  Respt., 

V. 

William  D.  STRATTON  et  al.,  Appta. 
(176  N.  T.  160.) 

1.  One  Joint  maker  of  a  promlMory 
note,  yvUo  l«  made  a  party  to  an  ac« 
tlon  to  enforce  It,  and  is  examined  as  a 
witness  on  behalf  of  the  other  makers  for  the 
purpose  of  showlni?  an  acceptance  of  his  in- 
dividuaJ  note  In  payment,  may  testify  as  to 
hostility  toward  him  on  the  part  of  witnesses 
for  plaintiff,  who  have  teatifled  as  to  his  bad 
reputation  for  truth  and  veracity,  and  as  to 
the  resHons  for  such  hostility. 

S.  Rejection  of  e-vidence  tbat  one  Joint 
Biaker  of  a  promluorr  note  vras 
flnanclallF  reaponnlble  at  the  time  the 
payee  is  alleged  to  have  accepted  his  individ- 
ual note  in  payment  of  the  Joint  note  upon 
which  the  action  is  brought  is  not  reversible 
error,  although  the  verdict  is  In  plaintitrs 
favor,  since  that  fact  would  have  no  tendency 
to  show  that  the  obligation  of  the  other  re- 
sponsible makers  was  voluntarily  sur- 
rendered. 

S.  A  witneaa  cannot  be  interrogated 
aa  to  Ilia  belief  in  a  Supreme  Beinff 
who  would  punish  him  for  false  swearing, 
for  the  purpose  of  affecting  his  credibility, 
under  constitutional  provisions  that  no  per- 
son shall  be  incompetent  to  lie  a  witness  on 
account  of  his  religious  belief,  and  al>rogat- 
Ing  all  disqualification  from  civil  rights  on 
account  of  such  beliefs. 

{Parker,  Ch.  J.,  and  Martin,  J.,  dUeent  from 
proposition  S.) 

(October  6,  1903.) 

APPEAL  by  defendants  Stratton  and 
Brown  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court,  Second 
Department,  affirming  a  judgment  of  the 
Orange  County  Court  in  plaintiff's  favor  in 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  sl-  promissory  note. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  F.  Serrin  and  Tliomaa 
Watts,  for  appellants: 

The  court  erred  in  refusing  the  testimony 
of  Corey  offered  to  show  bias  in  witnesses 
called  to  impeach  him. 

Defendants  had  three  waya  of  counter- 
acting the  testimony  of  these  impeaching 
witnesses:  (1)  By  showing  that  the 
grounds  on  which  they  formed  their  opin- 
ion were  erroneous;  (2)  by  offering  evidence 
to  strengthen  character, — ^which  could  not 
be  done  in  this  case,  the  impeaching  being 
unforeseen;  and  (3)  by  showing  bias. 


Note. — ^As    to    religious    belief    as    qualifica- 
tion of   witness,  see   State  v.  Washington,  42 
L.  R.  A.  553,  and  note, 
dS  L.  R.  A. 


People  y.  Brooks,  131  N.  Y.  321,  30  N.  E. 
189;  Lamh  v.  Lamb,  146  N.  Y.  317,  41  N.  E. 
26;  Bohultc  v.  Third  Ave.  R.  Co.  89  N.  Y. 
242. 

It  is  always  proper  to  give  a  witness  wlio 
haa  been  impeached,  either  by  cross-examina- 
tion or  by  independent  evidence,  and  oppor- 
tunity to  make  any  explhnation  he  can  in 
support  of  his  own  credibility. 

29  Am.  &  Eng.  Enc.  Law,  p.  825. 

The  question  allowed  as  to  Corey's  re- 
ligious belief,  and  the  charge  of  the  court 
upon  that  point,  are  error. 

Messrs.  Jokn  F.  Bradner  and  'Willlitm 
Vanamee,  for  respondent: 

Hostility  discrediting  the  testimony  of  a 
witness  cannot  be  shown  by  the  absence  of 
the  relation  of  good  friends. 

Gale  V.  New  York  0.  d  H.  R.  R.  Co.  76 
N.  Y.  694. 

The  questions  asked  Corey  as  to  his  r^ard 
for  the  sanctity  of  an  oath,  and  the  charge 
of  the  court  upon  this  subject,  were  proper. 

Stanhro  v.  KopkinSy  28  Barb.  2C7 ;  1  Bice 
Ev.  pp.  648,  549;  Free  v.  Buckingham^  59 
N.  H.  225;  People  v.  Braun,  158  N,  Y.  560, 
53  N.  E.  629;  Third  Cheat  Western  Tump. 
R.  Co.  V.  LoomU,  32  N.  Y.  127,  88  Am.  Dec. 
311 ;  LaBeau  v.  People,  34  N.  Y.  230. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  to  recover  upon  a  joint 
and  several  promissory  note  made  by  the  de- 
fendants Stratton,  Brown,  and  the  firm  of 
Corey  &  Co.,  of  which  Corey  is  surviving 
partner.  It  was  payable  to  the  plaintiff 
or  his  order.  The  defendants  Stratton  and 
Brown  answered  the  complaint,  and  among 
other  defenses  alleged  that  the  note  in  suit 
had  been  paid  by  the  defendant  Horace  W. 
Corey  or  the  firm  of  Corey  &  Co.  The  de- 
fendants' evidence  was  to  the  effect  that  it 
had  been  paid  by  giving  another  note,  made 
by  Corey  &  Co.  alone,  which  was  discounted 
at  a  bank,  renewed  from  time  to  time,  and 
ultimately  taken  up  and  paid  by  the  plain- 
tiff. That  it  was  received  in  payment  by 
the  plaintiff  was  denied  by  him,  and  that 
issue  was  submitted  to  the  jury,  which 
found  a  verdict  in  his  favor.  The  judgment 
entered  upon  the  verdict  was  unanimously 
affirmed  by  the  appellate  division,  so  that 
the  only  questions  which  are  presented  upon 
this  appeal  arise  either  upon  rulings  re- 
jecting or  admitting  evidence,  or  upon  ex- 
ceptions to  the  charge  of  the  trial  court. 

The  first  error  alleged  by  the  appellants 
is  the  refusal  of  the  court  to  permit  the 
defendant  Corey  to  testify  as  to  the  rela- 
tions between  himself  and  three  witnesses — 
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Stivera,  Boyd,  and  Wilbur — ^who  were  called 
on  the  trial  to  impeach  his  character  for 
truth  and  veracity.  Ab  to  the  witneas  Sti- 
vers, he  was  asked: 

While  you  were  publishing  a  paper  and 
he  was  publishing  one,  were  yoa  good 
friends? 

Objected  to  as  improper.  Objection  sus- 
tained.   Dei^idants  except. 

As  to  the  witness  Boyd,  he  was  asked: 

Was  Mr.  Boyd  opposing  you  and  you  op- 
posing Mr,  Boyd  for  a  number  of  years  in 
TOur  papers? 

Objected  to  as  improper.  Objection  sus- 
tained.   Defendants  except. 

Q.  Each  one  attacking  the  other  through 
the  paper? 

Same  objection,  ruling,  and  exception. 

As  to  the  witness  Wilbur,  he  was  asked: 

What  have  been  the  relations  between  yoa 
and  Mr.  Wilbur? 

Objected  to.  Objection  sustained.  De- 
fendants except. 

Q,  Was  Mr.  Arthur  (Wilbur)  at  one  time 
superintendent  of  schools? 

A.  He  was. 

Q.  Did  your  paper  attack  him? 

Objected  to.  Objection  sustained.  Ex- 
ception. 

Q.  I  will  ask  you  whether  or  not,  by  rea- 
son of  the  position  of  the  Forum  against 
Mr:  Wilbur,  whether  or  not  he  was  defeated 
as  superintendent  of  the  schools? 

Objected  ta  Objection  sustained.  Ex- 
ception. 

That  it  was  competent  to  prove  the  hos- 
tility of  any  or  all  of  these  witnesses  to- 
wards the  defendants,  or  either  of  them, 
by  their  cross-examination,  or  by  other  testi- 
mony; that  it  was  not  necessary  that  the 
witness  should  be  first  examined  as  to  his 
hostility  before  calling  other  witnesses; 
and  that  the  examination  of  other  witnesses 
is  not  limited  to  contradicting  him  in  case 
he  denies  hostility, — ^is  well  established  by 
the  decisions  in  this  state.  Storks  v. 
People,  6  Denio,  106;  People  v.  Brooks,  131 
N.  Y.  321,  30  N.  E.  180;  Oamaey  v.  Rhodes, 
138  N.  Y.  461,  467,  34  N.  E.  199;  People  v. 
Webster,  139  N.  Y.  73,  86,  34  N.  E.  730; 
Lamb  V.  Lamb,  146  N.  Y.  317,  41  N.  E.  26. 
In  People  v.  Brooks  it  was  held  that  the 
hostility  of  a  witness  towards  a  party 
against  whom  he  is  called  may  be  proved 
by  any  competent  evidence,  either  by  cross- 
examination  of  the  witness  or  by  the  testi- 
mony of  other  witnesses;  and  that  it  is  not 
necessary  that  the  witness  should  first  be 
examined  as  to  his  hostility  before  calling 
other  witnesses,  and  the  examination  of 
other  witnesses  is  not  limited  to  contra- 
dicting him  in  ease  he  denies  any  hostility. 
63L.il  A. 


The  extent,  however,  to  which  an  examina- 
tion may  go  for  the  purpose  of  proving  the 
hostility  of  a  witness  must  be,  to  some  ex- 
tent, at  least,  within  the  discretion  of  tlie 
trial  judge.  It  should  be  direct  and  posi- 
tive, and  not  vexy  remote  and  uncertain, 
for  the  reason  that  the  trial  of  the  main 
issue  in  the  case  cannot  be  properly  suspend- 
ed to  make  out  a  case  of  hostile  feeling  by 
mere  circumstantial  evidence  from  which 
such  hostility  or  malice  may  or  may  not 
be  inferred.  Schultz  v.  Third  Ave.  R.  Co.  89 
N.  Y.  242.  The  decision  in  the  Brooks  Case 
was  followed  in  Qamsey  v.  Rhodes,  People 
v.  Webster,  and  Lamb  v.  Lamb.  In  the 
Gamsey  Case  a  witness  was  asked  whether 
there  had  been  any  disagreement  between 
him  and  the  plaintifT's  architects,  between 
whom  and  the  plaintiff  a  conspiracy  was 
alleged.  The  evidence  was  objected  to  and 
excluded.  This  was  held  error,  and  the 
court  there  said:  "The  object  of  the  de- 
fense was  to  charge  the  plaintiff  with  the 
consequences  of  a  conspiracy  between  him 
and  the  architects,  and  it  was  therefore 
quite  as  material  and  important  for  the 
plaintiff  to  show  that  the  witness  by  whom 
it  was  sought  to  establish  the  unlawful  com- 
bination was  hostile  to  one  of  the  parties  to 
it  as  it  would  have  been  to  have  shown  hos- 
tility on  his  part  towards  the  plaintiff  him- 
self. The  admission  or  rejection  of  the  evi- 
dence was  not  discretionary  with  the  trial 
court.  ...  It  was  not  there  [in  People 
V.  Brooks]  held,  as  the  counsel  for  the  de- 
fendant seems  to  suggest,  that  it  was  in  the 
discretion  of  the  court  whether  such  ques- 
tions should  be  allowed.  All  that  was  said 
upon  the  point  was  that  the  extent  to  which 
such  an  examination  may  go  must  be  in 
some  measure  within  the  discretion  of  the 
trial  judge.  This  must  be  so,  or  else  it 
might  become  interminable.  But  here  the 
whole  inquiry  was  ruled  out.  Even  general 
questions  were  disallowed,  and  as  it  must 
be  assumed,  for  the  purposes  of  this  appeal, 
that,  if  answered,  the  responses  would  have 
shown  bias,  the  plaintiff  may  have  been 
prejudiced  by  the  exclusion  of  the  evidence." 
If  Corey  is  to  be  regarded  as  a  party  to  this 
action,  then  clearly,  within  the  doctrine 
of  that  case,  the  evidence  offered  by  the  de- 
fendants as  to  the  relations  between  Corey 
and  the  witnesses  called  was  admissible.  It 
will  be  remembered  that  the  -witness  was 
asked  as  to  Stivers  whether  he  and  Stivers 
were  good  friends  while  publishing  opposi- 
tion papers;  as  to  Boyd  the  inquiry  was  if 
they  were  opposing  each  other  for  a  number 
of  years  in  their  papers;  and  as  to  Wilbur 
he  was  asked  what  had  been  the  relations 
between  them.  All  these  questions  were  ob- 
jected to  as  improper,  and  the  objection  was 
sustained.     Corey  was  named  as  defendant 
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in  the  summonB  and  complaint,  but  did  not 
appear  either  in  person  or  by  attorney.  He 
was,  however,  called  as  a  witness  by  the  de- 
fendants, and  gave  material  testimony  upon 
the  trial.  The  three  witnesses  mentioned 
were  called  to  impeach  his  character  for 
truth  and  veracity,  and  testified  that  it  was 
bad.  Corey  was  then  recalled,  and  the 
proof  as  to  the  hostility  of  those  witnesses 
to  him  was  offered  and  excluded.  Thus  the 
question  presented  is  whether  the  defend- 
ants were  entitled  to  prove  the  rdations  be- 
tween those  witnesses  and  Corey  as  affecting 
their  evidence  as  to  his  general  character. 
We  think  they  were.  The  question  of  his 
character  was  thus  placed  in  direct  issue. 
To  that  issue  the  evidence  rejected  was 
plainly  directed,  and  the  proof  offered  was 
admissible  within  the  principle  of  the  cases 
already  cited,— especially  the  cases  of  Starks 
V.  People,  5  Denio,  106,  where  it  was  hdd 
that  a  party  has  a  right  to  impeach  a  wit- 
ness for  his  adversary,  though  the  testimony 
of  such  witness  related  solely  to  the  general 
character  of  another  witness,  and  Oamsey 
V.  Rhodes,  where  the  hostility  which  was 
sought  to  be  proved  was  between  the  archi- 
tects employed  by  the  plaintiff  and  the  prin- 
cipal \intne8s  for  the  defense.  In  this  case 
the  direct  purpose  of  the  evidence  was  to 
show  that  the  witnesses  who  had  testified 
to  the  bad  character  of  Corey  were  hostile 
to  him,  the  party  against  whom  they  had 
testi^ed,  and  hence  their  evidence  was  not 
entitled  to  the  credit  it  otherwise  would 
have  been,  and  was,  we  think,  plainly  ad- 
missible. 

The  next  exception  urged  by  the  appel- 
lants is  to  the  rulings  of  the  court  rejecting 
the  evidence  of  the  defendant  Corey  as  to 
whether  he  was  financially  responsible  at  the 
time  the  note  which  was  put  in  the  bank 
was  delivered  to  the  plaintiff.  The  issue  was 
whether  the  note  in  suit  had  been  paid  by 
the  delivery  and  acceptance  of  a  note  made 
by  Corey  &  Co.  That  question  in  the  case 
depended  upon  the  direct  evidence  of  the 
parties,  and.  even  if  the  defendant  Corey  was 
financially  responsible,  it  is  hardly  evidence 
that  the  plaintiff  would  have  surrendered 
a  note  upon  which  there  were  two  other 
makers  who  were  responsible,  even  if  the 
defendant  Corey  was.  We  think  this  excep- 
tion is  insufficient  to  justify  an  interference 
with  the  judgment. 

The  only  remaining  exceptions  that  need 
be  considered  are  whether  the  court  properly 
overruled  the  defendants'  objection  to  the 
plaintiff's  question  whether  the  witness 
Corey  believed  in  the  existence  of  a  Supreme 
Being  who  will  pimish  false  swearing,  and 
to  the  charge  of  the  court  upon  that  evi- 
dence. The  question  was  objected  to  as  im- 
proper, immaterial,  and  irrelevant.  The 
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objection  was  overruled,  and  the  defend- 
ants excepted.  The  answer  was:  *'I  do  not 
know  anything  about  it,  I  am  sure.  .  .  . 
I  will  reply  that  I  am  an  agnostic.  I  have 
no  belief  on  that  subject  at  all.  I  do  not 
know  anything  about  it."  The  court,  in 
charging  the  jury,  said:  "It  is  for  you  to 
say  how  far  you  are  to  attach  credibility 
to  his  [Corey's]  statements,  how  far  his 
testimony  is  impeached  as  to  what  be  has 
said  here  in  regard  to  his  religious  beliefs." 
This  charge  was  excepted  to  by  the  defend- 
ants. That  question  is  not  an  open  one  in 
this  court.  In  People  v.  Most,  128  N.  Y. 
106,  26  Am.  St.  Rep.  458,  27  N.  E.  970,  it 
was  directly  involved  and  distinctly  decid- 
ed. One  of  the  points  made  by  the  appel- 
lant's counsel  in  this  court  was  that  "  the 
court  erred  in  permitting  the  district  at- 
torney to  interrogate  each  witness  for  the 
defense  as  to  his  religious  belief,  and  in 
not  stopping  the  district  attorney  in  his 
summing  up  to  the  jury  when  he  said  that 
the  jury  should  not  believe  the  defendant 
and  his  witnesses,  because  some  of  them 
testified  that  they  did  not  believe  in  the 
Supreme  Being."  At  the  threshold  of  his 
opinion  in  that  case  Judge  Andrews  stated 
that  "but  three  of  the  questions  presented 
on  the  brief  of  the  appellant's  counsel  can 
be  considered  on  this  appeal.  One  of  these 
questions  is  raised  by  the  exception  to  the 
denial  by  the  trial  judge  of  the  motion  of 
the  counsel  for  the  defendant,  made  at  the 
conclusion  of  the  evidence  on  the  part  of 
the  People,  for  an  instruction  to  the  jury  to 
acquit  the  defendant  on  the  ground  that  t4ic 
evidence  was  legally  insufficient  to  justify  a 
conviction.  An  exception  was  taken  to  a 
question  put  to  a  witness  for  the  defendant 
on  cross-examination  by  the  prosecuting  offi- 
cer, and  which  was  allowed  by  the  court, 
as  to  his  belief  in  a  Supreme  Being.  A 
third  exception  was  taken  to  evidence  offered 
by  the  prosecution,  and  admitted,  that 
the  persons  present  at  the  meeting  at 
Kramer's  HaJl  on  the  evening  of  November 
12,  1887,  were  anarchists."  After  discuss- 
ing the  first  and  third  questions,  the  court 
held  that  the  evidence  was  sufficient  to 
bring  the  case  within  the  definition  of  the 
statute,  and  that  the  proof  that  the  persons 
present  at  the  meeting  at  Kramer's  Hall 
were  anarchists  was  properly  admitted.  As 
to  the  second  exception,  which  was  to  the 
question  as  to  the  witness's  belief  in  a  Su- 
preme Being,  the  court  said:  "The  excep- 
tion to  the  question  put  to  the  witness  on 
cross-examination  as  to  his  belief  in  a  Su- 
preme Being  is  frivolous."  Thus  it  is  per- 
fectly manifest  that  the  question  whether  it 
was  competent  to  interrogate  a  witness  as 
to  his  belief  in  a  Supreme  Being  was  di- 
rectly involved  and  squarely  decided  by  this 
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court  in  that  ease.  It  is  also  manifest  that, 
if  a  contrary  view  had  been  taken  upon  that 
question,  which  was  certainly  presented,  it 
would  have  required  a  reversal  of  the  judg- 
ment, and,  as  the  judgment  was  unanimous- 
ly affirmed,  it  is  plain  that  the  question 
was  passed  upon  in  that  case.  Therefore, 
unless  our  decision  in  that  case  is  to  be 
overruled,  the  judgment  in  this  case  cannot 
be  reversed  upon  that  ground. 

We  are,  however,  of  the  opinion  that  the 
court  erred  in  rejecting  the  evidence  of  the 
witness  Ck)rey  as  to  the  hostility  of  the  im-' 
peaching  witnesses,  and  for  that  error  alone 
the  judgment  aJunUd  he  reversed, 

Cullea,  J.: 

I  concur  in  the  opinion  of  Judge  Martin 
that  the  trial  court  erred  in  not  permitting 
the  defendant,  when  examined  as  a  witness 
on  his  own  behalf,  to  testify  as  to  the  state 
of  the  relations  existing  between  himself 
and  several  witnesses  for  the  plaintiff.  But 
there  was  further  error  committed  on  the 
trial.  On  cross-examination  the  defendant 
Corey  was  asked,  against  the  objection  and 
exception  of  his  counsel,  whether  he  believed 
in  the  existence  of  a  Supreme  Being  who 
would  punish  false  swearing,  to  which  be 
replied  that  he  knew  nothing  about  it;  that 
he  was  an  agnostic,  and  had  no  belief  on  the 
subject  at  all.  In  submitting  the  case  to 
the  jury  the  learned  county  court  charged: 
"It  is  for  j'ou  to  say  how  far  you  are  to 
attach  credibility  to  his  [Corey's]  state- 
ments, how  far  his  testimony  is  impeached 
as  to  what  he  has  said  here  in  regard  to  his 
religious  beliefs;  "  to  which  comment  and 
instruction  the  appellants  excepted.  I  think 
that  these  rulings  also  were  erroneous.  At 
common  law  no  one  but  a  Christian  was  a 
competent  witness,  and,  as  testimony  could 
be  given  only  under  the  sanction  of  an 
oath,  even  Christians  (such  as  Friends  and 
others)  who  deemed  the  taking  of  an  oath 
unlawful  were  necessarily  excluded  from 
testifying.  The  common-law  rule  was  re- 
laxed from  time  to  time,  either  by  statute 
or  by  judicial  decisions,  until  as  the  law 
stood  in  this  state  prior  to  the  adoption  of 
the  Constitution  of  1846:  "Every  person 
bolieving  in  the  existence  of  a  Supreme  Be- 
ins^  who  will  punish  false  swearing  shall  be 
admitted  to  be  sworn,  if  otherwise  compe- 
tent." 2  Rev.  Stat.  408,  §  87.  And  it  was 
further  enacted  by  the  legislature  that  "  no 
person  shall  be  required  to  declare  his  belief 
in  the  existence  of  a  Supreme  Being,  or  that 
he  will  punish  false  swearing,  or  his  belief 
or  disbelief  of  any  other  matter,  as  requisite 
to  his  admission  to  be  sworn  or  to  testify 
in  any  case.  But  the  belief  or  unbelief  of 
f^very  person  offered  as  a  witness  may  be 
proved  by  other  and  competent  testimony.'' 
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Id.  408,  5  88.  It  was  immaterial  whether 
the  witness  believed  that  Divine  punishment 
would  be  inflicted  in  this  world  or  in  the 
next  ( 1  Greenl.  Ev.  §  369 ) ;  though  it  seems 
that  prior  to  the  legislation  referred  to  the 
rule  was  to  the  contrary,  and  it  was  neces- 
sary that  the  witness  believe  in  a  future 
state  of  rewards  and  punishments.  Jackson 
ex  dem,  Tuttle  v.  Gridley,  18  Johns.  98; 
Butts  V.  SuHirtwood,  2  Cow.  431.  But  by  the 
Constitution  of  1846  there  was  added  to  the 
previously  existing  constitutional  declara- 
tion of  religious  liberty  the  further  pro- 
vision :  **  And  no  person  shall  be  rendered 
incompetent  to  be  a  witness  on  account  of 
his  opinions  on  matters  of  religious  belief." 
This  amendment,  of  course,  established  the 
competency  of  an  infidel  or  an  atheist  as  a 
witness.  As  to  this  there  is  no  dispute.  But 
it  is  contended  that,  though  the  witness  may 
not  be  excluded  from  testifying  by  reason 
of  being  an  infidel,  he  may  be  interrogated 
as  to  his  belief,  and  his  infidelity  be  consid- 
ered by  the  jury  on  the  question  of  his 
credibility.  This  was  so  held  by  the  supreme 
court  in  Sianhro  v.  Hopkins^  28  Barb.  265, 
though  the  declaration  was  obiter,  the  judg- 
ment having  been  reversed  on  another  point. 
The  same  view  was  taken  by  this  court 
without  discussion  in  People  v.  Most,  128  N. 
Y.  108,  26  Am.  St.  Rep.  458,  27  N.  E.  970. 
The  question  has  arisen  in  other  states.  In 
Iowa  the  rule  in  the  Stanhro  Case  seems  to 
have  been  adopted.  Searcy  v.  Miller,  57 
Iowa,  613,  10  N.  W.  912;  State  v.  Elliott,  45 
Iowa..  4«6.  On  the  other  hand,  in  Virginia 
and  in  Kentucky,  under  constitutional  pro- 
visions not  as  explicit  as  our  own,  but  en- 
acting liberty  and  equality  of  religious  be- 
lief, it  has  been  held  that  a  witness  cannot 
be  interrogated  as  to  his  belief  in  the  exist- 
ence of  a  Diety  or  a  future  state,  for  the 
purpose  of  affecting  his  credibility.  Perry 
V.  Com.  3  Gratt.  632;  Bush  v.  Com,  80  Ky. 
244.  The  record  of  the  proceedings  of  the 
convention  by  which  this  constitutional  pro- 
vision was  formulated  shows  that  the  view 
taken  by  the  Virignia  and  Kentucky  courts 
is  the  correct  one.  The  provision  was  tho 
subject  of  discussion  and  debate,  and  was 
not  adopted  without  opposition.  The  mem- 
ber who  introduced  the  provision  (Mr.  Tag- 
gart,  of  Genesee)  said  that  he  had  known 
the  qu^tion  of  a  witness's  belief  in  a  Su- 
preme Being  being  raised  but  once,  and 
trusted  that  he  should  never  see  it  raised 
again.  But,  he  said,  if  there  was  anything 
in  this,  "  let  it  go  to  the  jury;  let  it  go  to 
his  credit,  and  not  to  his  competency."  Act- 
ing on  this  suggestion,  another  member 
moved  an  amendment :  "  But  evidence  may 
be  given  as  to  the  belief  or  disbelief  of  the 
witness  in  the  obligation  of  an  oath  and  of 
the  grounds  of  such  belief  or  disbelief,  in 
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order  to  enable  the  jury  to  judge  of  his 
credibility."  This  ameudment  was  rejected 
by  a  vote  of  92  to  12.  Croswell  &  Sutton 
Debates,  pp.  808,  809.  It  may  be  worthy  of 
notice  that  the  convention  at  the  same  time 
struck  out  the  provision  of  the  then  exist- 
ing Constitution  which  disqualified  min- 
isters from  holding  office,  thus  making  the 
divorce  between  the  state  and  religious 
creeds  complete. 

Therefore,  upon  the  adoption  of  the  Con- 
stitution of  1846  by  the  people,  a  witness 
could  not  be  excluded  by  reason  of  his  re- 
ligious belief  or  unbelief,  nor,  under  the 
statute,  could  he  be  interrogated  on  that 
subject.  The  learned  court  in  the  Btanhro 
Case  said  with  entire  truth  that,  though  a 
witness  may  be  competent,  his  credibility 
may  be  impaired.  It  then  argued  that  in 
analogy  to  the  case  of  a  party  to  an  action 
who  is  now  a  competent  witness,  but  whose 
interest  in  the  cause  goes  to  his  credibility, 
so  the  religious  belief  of  a  witness,  while 
not  rendering  him  incompetent,  might  be 
considered  on  the  question  of  the  credit  to 
be  accorded  him.  I  think  the  learned  court 
was  misled  by  a  false  analogy.  Interest  in 
the  subject-matter  and  relationship  to  the 
parties  are  temporal  and  mundane  influences 
which  common  experience  teaches  us  tend  to 
bias,  consciously  or  unconsciously,  the  testi- 
mony of  witnesses.  But  such  is  not  nat- 
urally the  result  of  abstract  religious  belief. 
I  think  that  the  decision  of  this  court  in 
Oibson  V.  American  Mut,  L.  Ins.  Co.  37  N. 
Y.  580,  is  controlling  on  that  question.  That 
was  an  action  on  a  life  insurance  policy, 
one  of  the  defenses  being  suicide.  Evidence 
offered  by  the  defendant  to  show  that  the 
insured  was  an  atheist  was  excluded.  The 
ruling  of  the  trial  court  was  upheld  on  the 
ground  that  a  man's  probable  course  of  ac- 
tion could  not  be  predicated  from  his  relig- 
ious belief.  It  was  there  said  by  Judge 
Hunt :  "  In  what  way,  and  how  far,  do 
these  statements  of  belief  operate  upon  the 
counduct  of  man?  Is  it  certain  that  he 
who  believes  in  the  eternal  punishment  of 
the  impenitent  in  a  future  world  is  a  better 
observer  of  the  laws  of  his  country,  and 
more  free  from  actual  crime,  than  he  who 
denies  that  doctrine?  Or  is  it  certain  that 
he  who  believes  in  the  final  salvation  of  all 
men  would  refrain  from  an  offense  which  he 
would  have  committed  had  he  believed 
that  there  was  no  future  state?  No  man 
can  answer  with  certainty."  The  truth  of 
this  statement  is  apparent  when  it  is  borne 
in  mind  that  at  all  times  men  have  been 
found  to  unfalteringly  meet  death  rather 
than  deny  their  religious  faith,  yet  who 
could  not  be  induced  to  conform  their  lives 
to  the  commands  of  that' religion  for  a  week 
continuously.  All  that  was  written  by 
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Judge  Hunt  in  the  case  cited  applies  with 
far  more  force  to  the  case  before  ub.  The 
light  in  which  suicide  was  viewed  by  Pagan 
ethics  differs  widely  from  the  judgment 
passed  on  that  act  by  the  Christian  religion. 
While  there  were  not  wanting  philosophers 
or  moralists  in  the  old  world  to  condemn 
the  act,  they  were  the  exceptions.  But  the 
Christian  religion  declared  that  suicide  was 
a  "  mortal "  sin,  and  there  can  be  no  doubt 
that  it  is  due  to  belief  in  that  religion 
that  a  practice  once  common  has  substan- 
tially oeased,  though  sporadic  instances  still 
occur.  See  1  Lecky,  Europeans  Morals,  233 
et  seq.  Indeed,  one  of  the  grounds  of  at- 
tack on  Christianity  by  the  great  apostle  of 
modem  pessimism  is  w^hat  he  contends  to  be 
its  false  view  of  suicide.  Schopenhauer's 
Essays.  The  argument  was,  therefore,  not 
without  force,  that  an  infidel  or  an  atheist 
would  be  more  likely  to  commit  suicide  than 
a  Christian.  But  I  know  of  no  system  of 
religion  or  code  of  ethics  at  any  time  gener- 
ally prevalent  in  the  world  that  has  failed 
to  condemn  falsehood,  or  to  hold  truth  as 
a  virtue. 

It  has  been  seen  that  in  the  condition  of 
the  law  just  prior  to  1846  the  only  religious 
view  that  excluded  a  witness  was  failure 
to  believe  in  Divine  punishment.  Thus  fear 
was  deemed  the  only  influence  by  which 
veracity  in  witnesses  could  be  assured.  If, 
despite  the  constitutional  enactment  that 
no  such  test  of  competency  shall  longer  pre- 
vail, inquiry  on  the  subject  is  still  to  be 
made  with  reference  to  the  witness's  credi- 
bility, I  think  we  may  be  led  into  great  em- 
barrassments. I  do  not  see  why  a  witness 
who  declares  merely  his  ignorance  as  to 
whether  there  is  or  is  not  a  Deity  who  will 
punish  false  swearing  is  less  amenable  to 
fear  than  one  who  believes  that  his  future 
state,  whether  of  salvation  or  punishment, 
has  been  decreed  from  all  eternity,  regard- 
less of  faith  or  good  works.  Yet  the  denom- 
ination holding  this  doctrine  in  its  confes- 
sion of  faith  has  given  to  American  history 
at  least  as  many  great  names  as  any  other 
religious  sect.  I  think  that  the  learned 
court  in  the  Stanhro  Case  failed  to  appre- 
ciate that  when  the  Constitution  abrogated 
all  disqualifications  from  office  or  civil 
rights  the  consideration  of  a  witness's  reli- 
gious belief  on  the  question '  of  his  credi- 
bility necessarily  fell  at  the  same  time.  On 
the  trial  of  a  cause,  as  is  pointed  out  by  the 
supreme  court  of  Virginia,  the  judge  may 
be  a  skeptic  or  an  infidel,  and  the  juror  an 
agnostic  or  an  atheist.  Neither  can  be  ex- 
cluded for  that  reason  from  sitting  in  judg- 
ment. Is  it  possible  that  we  would  uphold 
the  submission  to  a  jury  of  a  witness's  be- 
lief in  Christianity  as  impairing  his  credi- 
bility?     It  is  said  by  one  of  the  learned 
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judges  in  the  Btanhro  Case  with  reference 
to  the  practice  of  interrogating  a  witness 
u  to  his  religious  belief :  "I  have  no  fears 
that  this  rule  will  <mcourage  parties  to  scan- 
dalize truly  religious  witnesses  by  imputa- 
tions that  they  profess  the  worst  of  creeds. 
For,  so  long  as  no  religious  test  shall  be 
required  for  judges  and  jurors,  parties  will 
be  loath  to  cross-examine  witnesses  as  to 
their  opinions  on  matters  of  religious  belief, 
unless  they  are  well  assured  the  opinions  of 
the  witnesses  are  very  obnoxious  to  the  sen- 
timents of  citizens  who  say  with  Pope: 

*  For  modes  of  faith  let  graceless  aealots  fkflrht. 
His  can't  be  wronsr  whose  life  Is  tn  the  ri^bt.*  ** 

That  which  the  learned  judge  considered 
a  safeguard  against  the  abuse  of  the  prac- 
tice, to  me  constitutes  its  danger.  Doubt- 
less, no  wise  advocate  will  interrogate  a  wit- 
ness as  to  his  religious  faith  unless  it  is 
obnoxious  and  unpopular  in  the  community. 
But  that  is  the  very  case  in  which  the  ex- 
posure of  a  witness's  religious  belief  would 
probably  lead  to  injustice.  It  is  somewhat 
singular  that  shortly  after  the  adoption  of 
the  Constitution  of  1846,  abolishing  all  re- 
ligious tests  or  disqualiflcations,  religious 
animosities,  it  is  true,  not  standing  alone, 
but  connected  with  questions  of  race  and 
nationality,  reached  the  highest  pitch  ever 
known  in  this  country,  not  only  affecting 
the  action  of  political  parties,  but  leading 
in  many  cases  to  riot  and  destruction  of 
property.  I  think  that  no  one  who  remem- 
bers that  period  will  deny  that  during  the 
prevailing  prejudice  and  passion  a  witness 
professing  unpopular  faith  might  have  found 
himself,  in  some  parts  of  the  country,  as 
much  discredited  by  a  jury,  or  some  mem- 
bers of  it,  as  an  agnostic  or  atheist  would 
now  be.  It  is  true  that  the  feelings  then 
existing  have  entirely,  or  almost  entirely, 
subsided.  It  is  also  true,  as  said  by  Bacon, 
that  a  religion  of  negation  only  is  not  apt 
to  draw  to  Itself  many  or  enthusiastic  ad- 
herents, and  it  may  be  added  that  for  this 
reason  it  is  not  likely  to  excite  the  most 
violent  antipathies.  But  the  principle  in- 
volved here  is  in  itself  important,  and  the 
rule  declared  by  the  court,  in  my  judgment, 
wrong.  Unfortunately,  religious  animosi- 
ties are  easily  aroused,  and  we  should  not 
give  sanction  to  a  principle  that  may  here- 
after work  great  injustice. 

I  do  not  say  that  no  examination  into  a 
witness's  religion  can  at  any  time  be  had. 
The  religious  creed  of  a  person  may  not  deal 
exclusively  with  his  relations  to  his  Crea- 
tor, but  may  enjoin  acts  forbidden  by  la^, 
or  forbid  compliance  with  the  law.  Tlie 
weight  of  authority  seems  to  be  that  the 
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Thugs  in  India  committed  their  crimes  un- 
der the  direct  sanction,  if  not  command,  of 
their  religion.  Of  course,  a  witness  may 
be  interrogated  as  to  whether  he  thinks  it 
wrong  to  give  false  testimony,  whether  his 
religion  requires  him  to  commit  a  crime. 
These  inquiries  relate  to  temporal  matters, 
not  to  spiritual  or  ti.eological  ones.  So, 
also,  a  witness  may  be  asked  whether  he  is 
a  member  of  the  same  church  as  that  of  one 
of  the  parties.  This  also  involves  no  direct 
inquiry  into  his  religious  belief,  but  only 
as  to  his  associations.  Experience  teaches 
us  that  we  may  be  biased  in  favor  of  our 
associates,  whether  in  a  church,  in  a  club, 
or  in  a  business  institution.  Possibly  the 
most  "obnoxious"  religious  faith  today  is 
that  of  the  Mormons.  In  a  prosecution  for 
polygamy  a  witness  might  properly  be  asked 
whether  he  was  a  Mormon,  and  whether  his 
religion  did  not  enjoin,  or  at  least  approve, 
that  practice.  But  when  a  Mormon  sues  on 
a  bill  for  groceries,  in  my  judgment  it  is 
neither  constitutional  nor  reasonable  to  in- 
terrogate him  on  the  subject  of  his  belief 
for  the  purpose  of  exciting  prejudice  against 
him. 

The  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 

Bartlett,  HaiKlit,  Vanii,  and  Wer- 
ner, JJ.,  concur  with  Cnllen,  J.,  who  agrees 
with  Martin,  J.,  as  to  ground  for  reversal. 
Parker,  Ch.  J.,  concurs  with  Martin,  J., 
fully. 


PEOPLK  of  the  State  of  New  York,  Appta., 

V. 

J.  Luther  PIERSON,  Respt. 
(176  N.  Y.  201.) 

1.  The  time  'wben  a  phyalciaa  in«at  be 
called,  under  a  statute  requiring  the  fur- 
nishing of  medical  attendance  to  minors,  Is 
when  an  ordinarily  prudent  person,  solicltouR 
for  the  welfare  of  his  child  and  anxious  to 
promote  its  recovery,  '  would  deem  it  neces- 
sary to  do  so. 

2.  An  indictment  for  failure  to  fur- 
nlslft  medical  attendance  to  a  minor 
as  required  by  statute  is  not  insuflScient  be- 
cause of  failure  to  allege  that  the  case  was 
one  where  a  physician  ought  to  have  been 
called.  If  it  alleges  that  accused  unlawfully 
omitted  to  perform  the  statutory  duty  of  fur- 
nishing medical  attendance. 

3.  A.  atatnte  maklnfr  a  pemon  liable 
for  ^rlifnily  omitting:  to  perform  tbe 


Nora. -For  another  case  in  this  scries  as  to 
criminal  liability  for  failure  because  of  religious 
belief  to  furnish  medical  attondanoe  to  child,  see 
Justice  V.  State,  59  L.  R.  A.  601. 
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d«t7  imposed  upon  him  by  law  to  fur- 
nish medical  attendance  to  a  minor  places 
the  duty  of  furnishing  such  attendance  upon 
the  one  upon  whom  the  law  imposes  the  obli- 
gation of  caring  for  the  minor. 

4.  A  statute  reaitiringr  medical  at- 
tendance to  be  fvrnislied  to  minors 
refers  to  the  authorized  medical  attendance 
prescribed  by  the  statute  relating  to  the 
qualification  and  licensing  of  medical  prac- 
titioners. 

6.  The  constitutional  guaranty  of  re- 
ligious freedom  is  not  violated  by  a  stat- 
ute requiring  the  furnishing  of  medical  at- 
tendance to  minors,  where  the  Constitution 
provides  that  liberty  of  conscience  shall  not 
Justify  practices  inconsistent  with  the  safety 
of  the  state. 

(October  13,  1903.) 

APPEAL  by  the  People  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  a  judg- 
ment of  the  Westchester  County  Court  con- 
victing defendant  of  refusing  to  furnish 
medical  attendance  to  a  minor  child  under 
his  care.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Addison  Tovilk,  for  appellants: 

The  defendant  was  under  a  duty  imposed 
by  statute  to  see  to  it  that  he  did  not  cause 
or  permit  the  life  of  his  child  to  be  en- 
dangered or  its  health  to  be  impaired. 

Cowley  V.  People,  83  N.  Y.  464,  38  Am. 
Rep.  464;  People  v.  McDonald,  49  Hun,  67, 
1  N.  Y.  Supp.  703;  Reg,  v.  Downes,  13  Cox 
C.  C.  Ill;  Reg,  v.  Oook,  58  Alb.  L.  J.  232, 

62  J.  P.  712. 

Mr.  Robert  E.  Farley,  for  respondent: 

The  statute,  being  penal  in  its  nature,  must 
be  strictly  construed  in  favor  of  the  accused. 

Verona  Central  Cheese  Co.  v.  Murtauh, 
50  N.  Y.  314;  Sturgis  v.  Spofford,  45  N.  Y. 
446 ;  People  v.  Rosenherg,  138  N.  Y.  410,  34 
N.  E.  285;  People  v.  Nelson,  153  N.  Y.  90, 
60  Am.  St.  Rep.  592,  46  N.  E.  1040. 

The  defendant  having  been  guilty  of  no 
offense  at  common  law,  his  liability,  if  any, 
must  be  under  the  statute,  and  no  statutory 
offense  can  be  established  by  implication. 
There  must  be  a  clear  and  positive  expres- 
sion of  the  legislative  intent  to  make  a  given 
act  or  omission  criminal. 

People  v.  Phyfe,  136  N.  Y.  554,  19  L.  R. 
A.  141,  32  N.  E.  978. 

There  is  no  common-law  duty  to  furnish 
medical  attendance  to  a  minor. 

Reg.  V,  Beers,  32  Canada  L.  J.  416;  Reg. 
V.  Coventry,  2  N.  W.  Terr.  Rep.  pt.  1,  245; 
Reg.  V.  Wagstaffe,  10  Cox  C.  C.  530. 

Medicine  and  medical  attendance  are  not 
necessities  under  the  law. 

Coi'si  V.  Maretzek,  4  E.  D.  Smith,  I. 

If  there  were  a  law  of  this  state  com- 
pelling one  to  furnish  medicine  to  his  in- 
fant  child,   it   would   be   unconstitutional; 
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and  with  far  greater  force  can  this  be 
urged  as  to  a  law  compelling  one  to  furnish 
medical  attendance. 

The  right  to  pursue  one's  happiness  is 
placed  by  the  Declaration  of  Independence 
among  the  inalienable  rights  of  man  with 
which  all  men  are  endowed,  not  by  grace  of 
emperors  or  kings,  or  by  force  of  legisla- 
tive or  constitutional  enactments,  but  by 
their  Creator;  and  to  secure  them, — not  to 
grant  them, — governments  are  instituted 
among  men. 

Powell  v.  Pennsylvania,  127  U.  S.  678. 
692,  32  L.  ed.  253,  259,  8  Sup.  Ct.  Rep.  902, 
1257. 

Constitutions  and  laws  should  he  con- 
strued as  having  in  view  the  preservation  of 
man's  inalienable  rights,  and  not  their  lim- 
itation. 

Laws  therefore  do  not  mean  a  restraint 
upon  liberty  and  rights,  but  their  preserva- 
tion from  invasion  by  others. 

1  Tiedeman,  Pol.  Power,  pp.  7-17;  Law  ton 
V.  Steele,  119  N.  Y.  226,  7  L.  R.  A,  134,  16 
Am.  St.  Rep.  813,  23  N.  E.  878. 

While  the  1 4th  Amendment  to  the  United 
States  Constitution  does  not  limit  the  valid 
exercise  of  the  police  power,  yet  an  act 
which  is  not  a  valid  exercise  of  the  police 
power,  in  that  it  deprives  a  person  of  his 
inalienable  rights,  is  in  violation  thereof. 

Lake  Shore  d^  M.  8.  R.  Co.  v.  Smith.  173 
U.  S.  689,  43  L.  ed.  861,  19  Sup.  Ct.  Rep. 
565;  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

A  police  regulation,  to  be  justifiable,  must 
therefore  only  call  upon  an  individual  to 
surrender  his  rights  or  liberties  whea  the 
exercise  of  tliem  harms  others,  or  where,  by 
their  restriction,  the  rights  and  liberties  of 
the  public  generally  will  be  preserved  or  in- 
creased. 

Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302 ;  People  ex  rcl.  Tyrol- 
er  V.  Warden  of  City  Prison,  157  N.  Y.  129, 
43  L.  R.  A.  204,  68  Am.  St.  Rep.  763,  51  N. 
E.  1006;  People  ex  rel.  'Sechamcus  v. 
Warden  of  City  Prison,  144  N.  Y.  535,  27 
L.  R.  A.  718,  39  N.  E.  686;  1  Tiedeman,  Pol. 
Power,  p.  4;  /2c  Jacobs,  98  N.  Y.  87,  50  Am. 
Rep.  636;  People  v.  Havnor,  149  N.  Y.  195, 
31  L.  R.  A.  689,  52  Am.  St.  Rep.  707,  43  X. 
E.  541 ;  Jjawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed  385,  14  Sup.  Ct.  Rep.  499. 

It  is  the  duty  of  the  courts  to  declare  a 
law  unconstitutional  when  it  interferes  with 
the  legitimate  control  of  a  parent  over  his 
child,  as  it  then  strikes  at  an  inalienable 
right. 

People  V.  Turner,  55  111.  280,  8  Am.  Rep. 
645;  Ex  parte  McCarver,  39  Tex.  Crim. 
Rep.  448,  42  L.  ^.  A.  587,  73  Am.  St.  Rep. 
947,  46  S.  W.  936;  Maxcy  v.  Bell,  41  Ga. 
183. 
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To  compol  a  citizen  to  furnish  medical 
attendance  for  his  infant  child  would  be  an 
invasion  of  an  inalienable  right. 

Such  a  law,  further,  would  be  an  un- 
ooniititutional  infringement  of  the  right  to 
religious  freedom. 

Cooley.  Const.  Lim.  Cth  ed.  p.  576;  Black, 
Con«t.  Ijaw,  2d  ed.  p.  454. 

The  defendant  did  not  wilfully  omit  to 
furnish  medical  attendance. 

Felton  V.  United  States,  96  U.  S.  699,  24 
L.  ed.  875;  "North  Carolina  v.  Vanderfordf 
35  Fed.  287;  Com.  v.  Kneeland,  20  Pick. 
220;  Com.  v.  Bradford,  9  Met.  270. 

A  wilful  act  is  one  committed  with  an 
eril  intent,  without  reasonable  ground  for 
believing  the  act  to  be  lawful,  and  without 
legal  justification. 

Botcera  v.  State,  24  Tex.  App.  542,  5  Am. 
St.  Rep.  901,  7  S.  W.  247;  Chicago,  8i.  L. 
it  P.  R,  Co,  V.  Tfaah  (Ind.)  24  N.  E.  884; 
Com.  V.  Kneeland,  20  Pick.  220;  Waas  ▼. 
Stephens,  128  N.  Y.  123,  28  N.  E.  21; 
Hetciti  V.  yetcburger,  141  N.  Y.  538>  36  N. 
E.  593. 

Unless  the  defendant  had  an  evil  intent, 
he  was  not  guilty  of  the  crime  charged. 

Stokes  V.  People,  53  N.  Y.  179,  13  Am. 
Rep.  492. 

Haiglit,  J.,  delivered  the  opinion  of  the 

eourt: 

The  indictment  accused  the  defendant  of 
the  crime  of  violating  9  288  of  the  Penal 
Code  in  that  he  "  did  wilfully,  maliciously, 
and  unlawfully  omit,  without  lawful  ex- 
cuse, to  perform  a  duty  imposed  upon  him 
by  law  to  furnish  medical  attendance  for 
his  said  (J.  Luther  Pierson's)  female  minor 
child,  under  the  age  of  two  years,  the  said 
minor  being  then  andi  there  ill  and  sulTer- 
ing  from  catarrhal  pneumonia,  and  he,  the 
said  J.  Luther  Pierson,  then  and  there  wil- 
fully, maliciously,  and  unlawfully  neglect- 
ing and  refusing  to  allow  said  minor  to  be 
attended  and  prescribed  for  by  a  regularly 
licensed  and  practising  physician  and  sur- 
geon, contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided." 

The  facts  disclosed  upon  the  trial  are 
without  substantial  dispute,  and  are  in  sub- 
stance as  follows:  The  defendant  and  his 
«'ife  lived  at  Valhalla,  near  White  Plains, 
X.  Y.,  with  an  infant  girl  sixteen  and  a  half 
months  old,  whom  they  had  adopted.  In 
January,  1001,  the  child  contracted  whoop- 
ing cough,  which  continued  to  afflict  her 
until  about  tlie  20th  day  of  February,  at 
which  time  catarrhal  pneumonia  developed, 
resulting  in  death  on  the  23d  of  Febru- 
ary, 1901.  The  defendant  testified  that  for 
about  forty-eight  hours  before  the  child  died 
he  observed  that  her  symptoms  were  of  a 
dangerous  character,  and  yet  he  did  not 
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send  for  or  call  a  physician  to  treat  her, 
although  he  was  able  financially  to  do  so. 
His  reason  for  not  calling  a  physician  was 
that  he  believed  in  Divine  healing,  which 
could  be  accomplished  by  prayer.  He  stated 
that  he  belonged  to  the  Christian  Catholic 
Church  of  Chicago;  that  he  did  not  believe 
in  physicians,  and  his  religous  faith  led  him 
to  believe  that  the  child  would  get  well  by 
prayer.  He  believed  in  disease,  but  believed 
that  religion  was  a  cure  of  disease. 

In  submitting  the  case  to  the  jury  the 
trial  court  charged,  in  substance,  that,  be- 
fore the  jurors  could  convict  the  defendant, 
they  must  find  that  he  knew  that  the  child 
was  ill,  and  deliberately  and  intentionally 
failed  or  refused  to  call  a  physician,  or  to 
give  the  child  such  medicines  as  the  science 
of  the  age  would  say  would  be  proper  that 
a  child  in  its  condition  should  have;  that, 
if  at  the  time  he  refused  to  call  a  physician, 
he  knew  the  child  to  be  dangerously  ill, 
his  belief  constitutes  no  defense  whatever  to 
the  charge  made.  In  other  words,  no  man 
can  be  permitted  to  set  up  his  religious  be- 
lief as  a  defense  to  the  commission  of  an 
act  which  is  in  plain  violation  of  the  law  of 
the  state.  The  jury  rendered  a  verdict  of 
guilty  of  the  crime  as  charged.  The  appel- 
late division  has  reversed,  but,  as  we  have 
seen,  has  eocamined  the  facts,  and  found  no 
error  therein,  but  rests  its  reversal  upon 
what  it  considers  to  be  errors  of  law.  The 
majority  of  the  court  appears  to  have  en- 
tertained the  view  «that  the  indictment 
failed  to  charge  a  criminal  ofTmse,  for  the 
reason  that  it  did  not  contain  an  allega- 
tion that  the  case  was  one  in  which  a  regu- 
larly licensed  and  practising  physician 
ought  to  have  been  called. 

Section  288  of  the  Penal  Code,  so  far  as 
is  material  upon  the  question  under  con- 
sideration, provides  as  follows :  *'  A  person 
who  (1)  wilfully  omits,  without  lawful  ex- 
cuse, to  perform  a  duty,  by  law  imposed 
upon  him,  to  furnish  food,  clothing,  shelter, 
or  medical  attendance  to  a  minor,  .  .  . 
or  (4)  neglects,  refuses,  or  omits  to  comply 
with  any  provisions  of  this  section,  .  .  . 
is  guilty  of  a  misdemeanor."  It  would  seem 
that  the  legislative  intent  in  adopting  this 
provision  of  the  Code  is  reasonably  clear, 
although  possibly  more  precise  language 
could  have  been  employed.  It  contemplates 
that  there  are  persons  upon  whom  the  law 
casts  a  duty  of  caring  for  minors,  but  it 
does  not  specify  the  persons.  They  are,  how- 
ever, those  upon  whom  the  duty  is  "  by  law 
imposed."  Th^.y  are  designated  in  the  stat- 
utes and  in  the  coii%'Wya  law  as  the  parents, 
guardians,  or  those  why  by  adoption  or  oth- 
erwise have  assumed  the  relation  in  loco 
parentis.  The  duty  of  such  a  person  is  speci- 
fied by  the  provisions  ol  the  section.    It  is 
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"  to  furnish  food,  clothing,  shelter,  or  medi- 
cal attendance."  Giving  the  statute  a  rea- 
sonable construction,  by  applying  the  rule 
of  necessity,  it  is  apparent  that  it  means 
the  necessary  food,  clothing,  shelter,  or  medi- 
cal attendance  required  for  the  preservation 
of  the  health  and  life  of  the  child.  We  quite 
agree  that  the  Code  does  not  contemplate 
the  necessity  of  calling  a  physician  for 
every  trifling  complaint  with  which  the 
child  may  be  afflicted,  which  in  most  in- 
stances may  be  overcome  by  the  ordinary 
hous^old  nursing  by  members  of  the  fam- 
ily; that  a  reasonable  amount  of  discretion 
is  vested  in  parents  charged  with  the  duty 
of  maintaining  and  bringing  up  infant  chil- 
dren; and  that  the  standard  is,  At  what 
time  would  an  ordinarily  prudent  person, 
solicitous  for  the  welfare  of  his  child  and 
anxious  to  promote  its  recovery,  deem  it 
necessary  to  call  in  the  services  of  a  phy^ 
sician?  But  is  it  necessary  that  all  of  this 
should  be  set  forth  in  the  indictment?  The 
indictment  has  alleged  that  the  defendant 
unlawfully  omitted  to  perform  a  duty  im- 
posed upon  him,  to  furnish  medical  attend- 
ance for  the  child.  If  the  medical  attend- 
ance was  not  necessary,  it  was  not  a  duty 
required  of  the  defendant  to  furnish  it;  but, 
if  it  was  necessary,  then  it  was  his  duty 
to  furnish  it,  and  his  failure  to  do  so  would 
be  an  unlawful  omission  to  perform  a  duty 
imposed,  as  charged  in  the  indictment.  We 
therefore  think  that  the  criticism  made  upon 
the  indictment  cannot  be  sustained. 

It  is  now  contended  that  §  288  of  the 
Penal  Code  does  not,  in  terms  or  in  effect, 
make  it  the  duty  of  anyone  to  furnish  medi- 
cal attendance  to  a  minor  child,  and  that 
under  the  common  law  it  is  not  part  of  the 
duty  of  parents  to  provide  medical  attend- 
ance for  their  children.  We  have  already 
considered,  in  part,  the  provisions  of  the 
section,  and  have  indicated  our  conclusion 
that  the  clause,  "a  duly  by  law  imposed," 
as  found  in  this  section,  had  reference  to  the 
person  upon  whom  the  law  imposed  the  duty 
of  caring  for  minors,  leaving  it  to  tke  pro- 
visions of  the  section  to  particularize  as  to 
the  character  of  those  duties.  In  other 
words,  that  ihe  section,  properly  construed, 
means  that  a  person  upon  whom  the  law 
has  imposed  the  duty  to  care  for  a  minor, 
who  wilfully  omits,  without  lawful  excuse, 
to  furnish  such  minor  with  necessary  food, 
clothing,  shelter,  or  medical  attendance,  is 
guilty  of  a  misdemeanor.  Under  this  con- 
struction of  the  statute,  the  duty  of  parents 
to  furnish  medical  attendance  for  their 
children  is  expressly  provided  for,  and  is 
made  obligatory  upon  them,  even  if  they 
were  exempt  from  such  duty  under  the  com- 
mon law.  These  views  are  in  harmony  with 
§  289  of  the  Penal  Code,  which  provides  that 
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"a  person  who  (1)  wilfully  causes  or  per- 
mits the  life  or  limb  of  any  child  actually 
or  apparently  under  the  age  of  sixteen  years 
to  be  endangered,  or  its  health  to  be  injured, 
or  its  morals  to  become  depraved,  .  .  . 
is  guilty  of  a  misdemeanor;"  and  are  also 
in  accord  with  the  view  taken  by  this  court 
in  the  case  of  Cowley  v.  People,  83  N.  Y. 
464,  38  Am.  Rep.  464,  in  which  the  judgment 
of  conviction  i^v^as  sustained,  where  the  in- 
dictment charged  the  injury  to  the  child's 
health  by  reason  of  a  neglect  to  furnish  and 
administer  to  it  proper  and  sufficient  medi- 
cine and  furnish  proper  medical  attendance, 
under  the  latter  section  of  the  Code. 

We  are  thus  brought  to  a  consideration 
of  what  is  meant  by  the  term  "  medical  at- 
tendance." Does  it  mean  a  regularly  li- 
censed physician,  or  may  s<»ne  other  person 
render  "medical  attendance?"  The  founda- 
tion of  medical  science  was  laid  by  Hippoc- 
rates, in  Greece,  500  years  before  the  Chris- 
tian era.  His  discoveries,  experiences,  and 
observations  were  further  developed  and 
taught  in  the  schools  of  Alexandria  and 
Salerno,  and  have  oome  down  to  us  through 
all  the  intervening  centuries;  yet  medicine, 
as  a  science,  made  but  little  advance  in 
northern  Europe  for  many  years  thereafter, 
— ^practically  none  until  the  dawn  of  the 
eighteenth  century.  After  the  adoption  of 
Christianity  by  Rome,  and  the  conversion  of 
the  greater  part  of  Europe,  there  commenced 
a  growth  of  legends  of  miracles  connected 
with  the  lives  of  great  men  who  became 
benefactors  of  humanity.  Some  of  these 
have  been  canonized  by  the  church,  and  are 
today  looked  upon  by  a  large  portion  of  the 
Christian  world  as  saints  who  had  miracu- 
lous power.  The  great  majority  of  miracles 
recorded  had  reference  to  the  healing  of  the 
sick  through  Divine  inter^^ention,  and  so 
extensively  was  this  belief  rooted  in  the 
minds  of  the  people  that  for  a  thousand 
years  or  more  it  was  considered  dishonor- 
able to  practise  physic  or  surgery.  At  the 
Lateran' Council  of  the  church,  held  at  the 
beginning  of  the  thirteenth  century,  physi- 
cians were  forbidden,  under  pain  of  expul- 
sion from  the  church,  to  undertake  medical 
treatment  without  calling  in  a  priest;  and 
as  late  as  250  years  thereafter  Pope  Pius 
V.  renewed  the  command  of  Pope  Inno- 
cent by  enforcing  the  penalties.  The  curing 
by  miracles,  or  by  interposition  of  Divine 
power,  continued  throughout  Christian 
Europe  during  the  entire  period  of  the  Middle 
Ages,  and  was  the  mode  of  treating  sickness 
recognized  by  the  church.  This  power  to 
heal  was  not  confined  to  the  Catholics  alone, 
but  was  also  in  later  years  invoked  by 
Protestants  and  by  rulers.  We  are  told  that 
Henry  VIII.,  Queen  Elizabeth,  the  Stuarts, 
James  L,  and  Charles  I.,  all  possessed  the 
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power  to  care  epilepsy,  scrofula,  and  other 
dise&ses  known  as  the  "King's  evil;"  and 
there  is  incontrovertible  evidence  that 
Charles  II.,  tiie  most  thorough  debauchee 
who  ever  sat  on  the  English  throne,  possessed 
this  miraculous  gift  in  a  marked  degree, 
and  that  for  the  purpose  of  effecting  cures 
he  touched  nearly  a  hundred  thousand  per- 

BOQfl. 

With  the  commencement  of  the  eighteenth 
oentuiy  a  number  of  important  discoveries 
were  made  in  medicine  and  surgery,  which 
effected  a  great  change  in  public  sentiment, 
and  these  have  been  followed  by  numerous 
discoveries  of  specifics  in  drugs  and  com- 
pounds. These  discoveries  have  resulted  in 
the  establishment  of  schools  for  experiments, 
and  colleges  throughout  the  civilized  world 
for  the  special  education  of  those  who  have 
ehosen  the  practice  of  medicine  for  their 
profession.  These  schools  and  colleges  have 
gone  a  long  way  in  establishing  medicine  as 
a  science,  and  as  such  it  has  come  to  be 
recognized  in  the  law  of  our  land.  By  the 
middle  of  the  eighteenth  century  the  custom 
of  calling  upon  practitioners  of  medicine  in 
case  of  serious  illness  had  become  quite 
general  in  England,  France,  and  Germany, 
and,  indeed,  to  a  considerable  extent, 
throughout  Europe  and  in  this  ooimtry. 
From  that  time  on,  the  practice  among  the 
people  of  engaging  physicians  has  continued 
to  increase,  until  it  has  come  to  be  rc^rded 
as  a  duty  devolving  upon  persons  having 
the  care  of  others  to  call  upon  medical  as- 
sistance in  case  of  serious  illness.  Schouler, 
in  his  work  on  Domestic  Relations,  at  page 
318,  speaking  upon  the  subject  of  parental 
duty  in  the  maintenance  of  children,  says: 
'^  It  is  a  plain  precept  of  universal  law  that 
young  and  tender  beings  should  be  nurtured 
and  brought  up  by  their  parents,  and  this 
precept  have  all  nations  enforced."  And 
again,  at  page  548,  speaking  upon  the  sub- 
ject of  what  constitutes  necessary  mainte- 
nance, he  says:  "Food,  lodging,  clothes, 
medical  attendance,  and  education,  to  use 
concise  words,  constitute  the  five  leading 
elements  in  the  doctrine  of  the  infant's 
necessaries."  In  England  the  first  statute 
upon  the  subject  to  which  our  attention  has 
been  called  was  that  of  31  &  32  Vict.  chap. 
122,  S  37,  which  made  it  the  duty  of  per- 
sons having  the  care  of  infants  to  provide 
them  with  "  medical  aid."  This  statute  was 
amended  in  1894  by  67  &  58  Vict:  chap.  41, 
80  as  to  read  substantially  the  same  as  § 
289  of  our  Penal  Code,  to  which  we  have  re- 
ferred. Our  own  statute  upon  the  subject 
was  adopted  as  part  of  the  Penal  Code,  chap. 
676,  of  the  Laws  of  1881,  containing  the 
section  under  which  the  defendant  is  in- 
dicted. 

Formerly  no  license  or  certificate  was  re- 
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quired  of  a  person  who  undertook  the  prac- 
tice of  medicine.  A  certificate  or  diploma  of 
an  incorporated  medical  college  was  looked 
upon  by  the  public  as  furnishing  the  neces- 
sary qualification  for  a  person  to  engage 
in  the  practice  of  such  profession.  The  re- 
sult was  that  many  persons  engaged  in  the 
practice  of  medicine  who  had  acquired  no 
scientific  knowledge  with  reference  to  the 
character  of  diseases  or  of  the  ingredients 
of  drugs  that 'they  administered,  some  of 
whom  imposed  upon  the  public  by  purchas- 
ing diplomas  from  fraudulent  concerns  and 
advertising  them  as  real.  This  resulted  in 
the  adoption  of  several  statutes  upon  the 
subject.  The  first  statute  to  which  we  call 
attention  is  chapter  513,  p.  723,  of  the  Laws 
of  1880,  in  which  every  person,  before  com- 
mencing to  practise  physic  and  surgery,  is 
required  to  procure  himself  to  b6  registered 
in  the  ofllce  of  the  clerk  of  the  county  where 
he  intends  to  practise,  giving  the  authority 
under  which  he  claims  the  right  to  engage 
in  the  profession,  either  by  diploma  or  li- 
cense, and  making  a  violation  of  the  pro- 
vision of  the  act  a  misdemeanor.  Although 
this  statute  was  an  amendment  of  chapter 
746,  p.  1793,  of  the  Laws  of  1872,  it  is  the 
first  statute  that  we  have  found  which  pro- 
hibits the  practice  of  medicine  by  any  other 
than  a  person  possessing  a  diploma  from  a 
medScal  college  conferring  upon  him  the  de- 
gree of  doctor  of  medicine,  or  a  certificate 
from  the  constituted  authorities  giving  him 
the  right  to  practise.  This  was  followed 
by  the  Laws  of  1887,  p.  863,  chapter  647,  en- 
titled, "  An  Act  to  Regulate  the  Licensing 
and  Registration  of  Physicians,  and  to 
Codify  the  Medical  Laws  of  the  State  of 
New  York,"  which  has  been  further  amended 
and  carried  into  the  public  health  law  of 
1893,  pp.  1541-1547,  §S  140-153,  inclusive, 
in  which  there  is  an  absolute  prohibition  to 
practise  physic  unless  the  person  be  a  regu- 
larly licensed  physician  in  accordance  with 
the  provisions  of  the  act. 

It  will  be  observed  that  the  provision  of 
the  Penal  Code  under  consideration  was  first 
adopted  in  1881,  following  the  statute  of 
1880  prohibiting  the  practice  of  medicine 
by  other  than  physicians  duly  qualified  in 
accordance  with  the  provisions  of  the  act. 
This,  we  think,  is  significant.  The  legisla- 
ture first  limits  the  right  to  practise  medi- 
cine to  those  who  have  been  licensed  and 
registered,  or  have  received  a  diploma  from 
some  incorporated  college,  conferring  upon 
them  the  degree  of  doctor  of  medicine;  and 
then  the  following  year  it  enacts  the  pro- 
vision of  the  Penal  Code  under  considera- 
tion, in  which  it  requires  the  procurement 
of  medical  attendance  under  the  circum- 
stances to  which  we  have  called  attention. 
We  think,  therefore,  that  the  medical  at- 
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tendanee  required  by  the  Code  is  the  author- 
ized medical  attendance  prescribed  by  the 
statute;  and  this  view  is  strengthened  from 
the  fact  that  the  3d  subdivision  of  this  sec- 
tion of  the  Code  requires  nurses  to  report 
certain  conditions  of  infants  under  two 
weeks  of  age  "  to  a  legally  qualified  practi- 
tioner of  medicine  of  the  city,  town,  or 
place  where  such  child  is  being  cared  for," 
thus  particularly  specifying  the  kind  of 
practitioner  recognized  by  the  statute  as  a 
medical  attendant. 

The  remaining  question  which  we  deem  it 
necessary  to  consider  is  the  claim  that,  the 
provisions  of  the  Code  are  violative  of  the 
provisions  of  Const,  art.  1,  §  3,  which  pro- 
vides that  "  the  free  exercise  and  enjoymmt 
of  religious  profession  and  worship,  with- 
out discrimination  or  preference,  shall  for- 
ever be  allowed  in  this  state  to  all  mankind ; 
and  no  person  shall  be  rendered  incompe- 
tent to  be  a  witness  on  account  of  his  opin- 
ions on  matters  of  religious  belief;  but  the 
li})erty  of  conscience  hereby  secured  shall 
not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  incon- 
sistent with  the  peace  or  safety  of  this 
state."  The  peace  and  safety  of  the  state 
involve  the  protection  of  the  lives  and  health 
of  its  children,  as  well  as  the  obedience  to 
its  laws.  Full  and  free  enjoyment  of  re- 
ligious profession  and  worship  is  guaran- 
teed, but  acts  which  are  not  worship  are 
not.  A  person  cannot,  under  the  guise  ol 
religious  belief,  practise  polygamy,  and  still 
be  protected  from  our  statutes  constituting 
the  crime  of  bigamy.  He  cannot,  under  the 
belief  or  profession  of  belief  that  he  should 
be  relieved  from  the  care  of  children,  be  ex- 
cused from  punishment  for  slaying  those 
who  have  been  bom  to  him.  Children,  when 
bom  into  the  world,  are  utterly  helpless, 
having  neither  the  power  to  care  for,  pro- 
tect, or  maintain  themselves.  They  are 
exposed  to  all  the  ills  to  which  flesh  is  heir, 
and  require  careful  nursing,  and  at  times, 
when  danger  is  present,  the  help  of  an  ex- 
perienced physician.  But  the  law  of  nature, 
as  well  as  the  common  law,  devolves  upon 
the  parents  the  duty  of  caring  for  their 
young  in  sickness  and  in  health,  and  of  do- 
ing whatever  may  be  necessary  for  their 
care,  maintenance,  and  preseTvation,  includ- 
ing medical  attendance,  if  necessary;  and 
an  omission  to  do  this  is  a  public  wrong, 
which  the  state,  under  its  police  powers, 
may  prevent.  The  legislature  is  the  sover- 
eign power  of  the  state.  It  may  enact  laws 
for  the  maintenance  of  order  by  prescribing 
a  punishment  for  those  who  transgress. 
While  it  has  no  power  to  deprive  persons  of 
life,  liberty,  or  property  without  due  process 
of  law,  it  may,  in  case  of  the  commission 
of  acts  which  are  public  wrongs  or  which  are 
63  L.  R.  A« 


destructive  of  private  rights,  speeify  that 
for  which  the  punishment  shall  be  death, 
imprisonment,  or  the  forfeiture  of  property. 
Barker  v.  People,  3  Cow.  686-704,  15  Am. 
Dec.  322;  Lawton  v.  Steele,  110  N.  Y.  226- 
236,  7  L.  R.  A.  134,  16  Am.  St.  Rep.  813, 
23  N.  E.  878;  Thurlotc  v.  MaseachusettM,  5 
How.  504--683,  12  L.  ed.  266-291. 

We  are  aware  that  there  are  people  who 
believe  that  the  Divine  power  may  be  in- 
voked to  heal  the  sick,  and  that  faith  is  all 
that  is  required.  There  are  others  who  be- 
lieve that  the  Creator  has  supplied  the  earrth, 
nature's  storehouse,  with  everything  that 
man  may  want  for  his  support  and  main- 
tenance, including  the  restoration  and 
preservation  of  his  health,  and  that  he  is  left 
to  work  out  his  own  salvalion  under  fixed 
natural  laws.  There  are  still  others  who  be* 
lieve  that  Christianity  and  science  go  hand 
in  hand,  both  proceeding  from  the  Creator; 
that  science  is  but  the  agent  of  the  Almighty 
through  which  He  accomplishes  results ;  and 
that  both  science  and  Divine  power  may  be 
invoked '  together  to  restore  diseased  and 
suffering  humanity.  But  sitting  as  a  court 
of  law  for  the  purpose  of  construing  and  de- 
termining the  meaning  of  statutes,  we  have 
nothing  to  do  with  these  variances  in  re- 
ligious beliefs,  and  have  no  power  to  deter- 
mine which  is  correct.  We  place  no  limita- 
tions upon  the  power  of  the  mind  over  the 
body,  the  power  of  faith  to  dispel  disease, 
or  the  power  of  the  Supreme  Being  to  heal 
the  sick.  We  merely  declare  the  law  as 
given  us  by  the  legislature.  We  have  con- 
sidered the  legal  proposition  raised  by  the 
record,  and  have  found  no  error  on  the  part 
of  the  trial  court  that  called  for  a  reversal. 
The  other  questions  in  the  case  involve 
questions  of  fact  which  are  not  brought  up 
for  review,  and  consequently  are  not  before 
us  for  consideration. 

The  order  of  the  Appellate  Division  re- 
versing the  judgment  of  conviction  should 
he  reversed f  and  the  judgment  of  conviction 
of  the  trial  court  aflirmed. 

Cnllen,  J.,  concurring: 

I  concur  in  the  opinion  of  Judge  HaisHt, 
The  state,  as  paretis  patrias^  is  authorized 
to  legislate  for  the  protection  of  children. 
As  to  an  adult  (except  possibly  in  the  case 
of  a  contagious  disease  which  would  affect 
the  health  of  others),  I  think  there  is  no 
power  to  prescribe  what  medical  treatment 
he  shall  receive,  and  that  he  is  entitled  to 
follow  his  own  election,  whether  that  elec- 
tion be  dictated  by  religious  belief  or  other 
consideration. 

Parker,   Ch.  J.,  and  Bartlett*  Vaaa« 
Cnllen,  and  Werner,  J  J.,  concur* 
tin,  J^  not  voting. 
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1.  Estoppel  to  plead  the  statwte  of 
limitations  which  Is  set  op  in  the  answer 
may  be  broaght  forward  Id  the  reply. 

2.  A  railroad  company  'whieli  induces 
an  employee  to  refrain  from  brlnv- 
ins  suit  for  injuries,  by  promises  to  re- 
tain him  on  the  pay  roll,  pay  him  for  the  in- 
juries, and  fflve  him  a  life  Job,  which  prom- 
ises are  falfilled  until  after  the  statute  of 
limitations  has  run,  when  payment  for  the 
injuries  is  refused  and  he  is  discharged,  is 
estopped  to  plead  the  statute  to  a  suit  for 
the  injuries. 

(January  29.   1003.) 


APPEAIj  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Allen  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hunplirey,  Bnrnettt  A 
Hvmplirey,  for  appellant: 
»  An  acknowledgment  of  a  -tort,  accom- 
panied by  a  promise  to  make  amends  there- 
for, does  not  suspend  the  operation  of  the 
statute  of  limitations,  and  is  not  such  an 
obstruction  of  the  prosecution  of  an  action 
as  contemplated  by  §  2532,  Ky.  Stat. 

Goodtcyn  v.  Ooodwyn,  16  Ga.  117;  Bus- 
well,  Limitations  &  Adverse  Possession,  §  37, 
p.  53;  Angell,  Limitations  of  Actions,  6tli 
ed.  §  209,  p.  219;  Wood,  Limitation  of  Ac- 
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I.  Speclfie  agreement  to  waive  the  statute, 

a.  /A  tcHting,  193. 

b.  Oral,  195. 
n.  other  agreements  that  oatfcr  4elay,  198. 

HI.  Request  for  delay,  201. 

IV.  Representations    as    to    material    facts, 

202. 
V.  Payments,  208. 

VI.  Actions  on  insuranee  policies,  204.  'j 
VII.  Actions  on  carriers'  oontraots,  20d.  '^ 
VIII.  Summary,  206.  «  ! 

L  Specifto  agreement  to  waive  the  statute. 


a.  In  writing. 

Written  agreements  to  waive  the  statute 
are  held  In  a  majority  of  cases  to  create  es- 
toppels where  they  have  been  acted  upon  by  the 
creditor,  and  where  it  would  be  inequitable  to 
bold  otherwise.  In  a  Texas  case  (Nunn  v. 
Edmiston,  Infra)  it  was  held  that  a  written 
waiver  of  the  statute  was  contrary  to  public 
policy,  and  should  not  be  upheld.  The  same 
▼lew  was  taken  in  a  Mississippi  case.  Crane  v. 
Freoch,  infra,  I.  b,  where  the  promise  was  oral. 

In  accordance  with  the  general  rule  where 
the  obligors  of  a  note^  at  the  time  of  its  execu- 
tion, agreed  In  writing  to  waive  the  statute,  It 
was  held  tliat  snch  waiver,  acted  up<Hi  by  the 
creditor,  estopped  the  obligors  from  pleading 
tlte  statute  of  limitations  in  bar  of  plaintifTs 
tctlon.  State  Trust  Co.  v.  Sheldon,  68  Vt  259, 
35  AtL  177.  In  this  case  the  court  said :  "The 
general  rule  Is  that  no  contract  or  agreem^it 
can  modify  a  law,  but  the  exception  is,  that 
wliere  no  principle  of  public  policy  is  violated, 
parties  are  at  liberty  to  forego  the  protection 
of  the  law.  Statutory  provisions  designed  for 
the  benefit  of  individuals  may  be  waived,  but, 
where  the  enactment  is  to  secure  general  objects 
of  policy  or  morals,  no  consent  will  render  a 
noncompliance  with  the  statute  effectual.  The 
•tatute  limiting  the  time  within  which  actions 
>hall  be  brought  is  for  the  benefit  and  repose  of 
indiyiduals,  and  not  to  secure  general  objecta  of 
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polioy  or  morals.  Its  protection  may,  therefore,  be 
waived  in  legal  form  by  those  who  are  entitled 
to  it,  and  such  waiver,  when  acted  upon,  be- 
comes an  estoppel  to  plead  the  statute.  .  •  . 
When  such  waiver  is  made  It  Is  continuous, 
unless  by  Ita  terms  it  is  limited  to  a  specified 
time.  There  wna  no  such  limitation  in  the 
waiver  of  the  defendanta.  We  therefore  hold 
that  they  are  estopped  from  pleading  the  stat- 
ute of  limitations  in  bar  of  plaintiff's  actions." 

And  the  same  was  held  where  a  note  con- 
tained  the  clause  "is  not  to  outlaw  by  the  stat- 
ute of  limitationa'*  Quicic  v.  Corlies,  39  N. 
J.  L.  11. 

And  an  estoppel  was  held  to  apply  where  an 
agreement  in  writing  was  made,  "It  waives  the 
statute  of  limitations  as  to  any  stock  that  may 
be  proved  to  belong  to  said  bank,"  and  an  ex- 
tension of  six  months  was  granted  three  days 
before  the  statute  would  have  barred  the  rem- 
edy to  enforce  a  stockholder's  liability.  Wells, 
F.  ft  Co.  y.  Enright,  127  Cal.  669,  49  L.'  R.  A. 
647,  60  Pac.  439. 

So,  the  doctrine  of  estoppel  was  held  applica- 
ble where  an  administrator  Indorsed  upon  an 
accoimt  presented :  "By  my  special  request 
suit  will  not  be  brought  on  them  for  three 
years  from  this  date,  as  I  have  no  funds  be- 
longing to  the  estate  with  which  to  pay  debts 
against  the  same.  This  indorsement  docs  not 
waive  any  defense  against  said  accounts  except 
the  statute  of  three  years."  It  was  held  that 
the  administrator  estopped  himself  by  this  un- 
dertaking from  pleading  the  statute  of  three 
years,  but  that  he  did  not  estop  himself  from 
relying  upon  a  statute  of  six  years  after  it  had 
run,  under  Tenn.  Code,  i  2270,  providing  that 
nonresident  creditors  of  the  deceased  person 
shall,  within  three  years  from  the  qualification 
of  the  esiecutor  or  administrator,  deliver  their 
claims  and  bring  suit,  or  be  forever  barred. 
Maloney  v.  Wilson,  9  Baxt.  403. 

And  the  obligor  of  notes  was  held  estopped 
from  relying  on  the  statute  where  he  indorsed 
thereon,  after  the  statute  of  limitations  had  be- 
gun to  run  :  "I  hereby  agree  that  I  will  not 
take  advantage  of  the  statute  of  limitations  on 
13 
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tions,  pp.  133,  134,  S  60;  Oothout  ▼.  Thomp- 
son, 20  Johns.  277;  Thomasson  v.  Keaton, 
1  Sneed,  155;  Hurst  ▼.  Parker ,  1  Bam.  ft 
Aid.  92,  18  Revised  Rep.  440;  Taylor  v.  (7ran- 
herry  Iron  d  Coal  Co.  94  N.  C.  625;  Gal- 
ligher  v.  Boilings  worthy  3  Hair.  &  McH. 
122;  Hoppei'ton  v.  LotiWviIZe  rf  ?7.  iJ.  Co. 
17  Ky.  L.  Rep.  1322,  34  S.  W.  895. 
Mr.  W.  C  Goad,  also  for  appellant: 
Actions  for  negligence,  resulting  in  the 
death  of  th»  injured,  must  be  brought  with- 
in one  year  after  the  injury. 

Carden  v.  Louisville  d  N.  R.  Co.  101  Ky. 
115,  39  8.  W.  1027;  Chesapeake  d  O.  R.  Co. 
V.  Kelley,  20  Ky.  L.  Rep.  1239,  48  S.  W. 
993;  Louisville  d  N.  R.  Co.  v.  Brantley, 
106  Ky.  849,  61  S.  W.  585;  Van  Vactor  v. 
Louisville  d  N.  R.  Co.  23  Ky.  L.  Rep.  1743, 
66  S.  W.  4. 


The  courts  should  susinin  a  demurrer  to 
a  petition  which  shows  that  the  action  is 
barred  by  the  statute  of  limitations. 

Chilee  v.  Drake,  2  Met.  (Ky.)  146,  74 
Am.  Dec.  406;  Rankin  v.  Turney,  2  Bush, 
655;  Board  v.  Jolly,  5  Bush,  86;  StillKeU 
V.  Leavy,  84  Ky.  379,  1  S.  W.  690. 

The  statute  is  clearly  intended  to  apply 
only  to  obstructions,  preventions,  prohibi- 
tions, and  not  to  mutual  agreements  and 
contracts  freely  entered  into,  as  charged 
and  shown  by  the  appellee  in  this  case,  in 
the  exercise  of  his  own  free  will  and  judg- 
ment. 

Act  1838  (3  Stat.  Law,  550)  §  6;  Ky. 
SUt.  §1  2616,  2532;  Coleman  v.  Walker, 
3  Met  (Ky.)  66,  77  Am.  Dec.  163;  Ken- 
nedy v.  Foster,  14  Bush,  479;  Black,  Inter- 
pretation of  Laws,  p.  141 ;  Chegaray  v.  Neto 


the  within  two  notes.**  Burton  v.  Stevens,  24 
Vt.  131,  58  Am.  Dec.  163.  Bat  this  was  on 
the  ground  that  the  writing  contained  such  an 
acknowledi^ment,  and  afforded  evidence  of  such 
a  promise,  as  prevented  the  operation  of  the 
statute.  The  court  said:  "It  is  evident  that 
in  making  that  agreement  the  defendant  in- 
tended to  place  In  the  hands  of  the  plaintiff 
sufficient  evidence  to  protect  his  claim  from 
the  operation  of  the  statute,  and  that  the 
plaintiff,  in  taking  this  agreement,  supposed 
that  his  claim  was  saved  thereby  from  its  op- 
eration." 

An  early  case  in  New  Tork  applied  the  doc- 
trine of  estoppel  to  a  written  promise  not  to 
plead  the  statute.  But  this  case  was  practi- 
cally overruled  in  a  8ut>Bequent  case  in  the 
court  of  appeals  (Sbapley  v.  Abbott,  42  N.  T. 
443,  1  Am.  Rep.  648)  where  the  promise  was 
oral,  on  the  ground  that  a  promise  without  the 
statement  of  a  material  fact  would  not  create 
an  estoppel.  (See  next  subdivision.)  The  early 
case  was  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend. 
652,  which  was  an  action  on  a  note.  A  stipu- 
lation dated  six  years  after  the  execution  of 
the  note  contained  a  clause:  "I  hereby  agree 
not  to  plead  the  statute  of  limitations  .  .  . 
for  any  balance  that  may  be  due  on  said  note.*' 
The  complaint  contataied  a  count  for  money 
had  and  received.  The  note  was  a  renewal,  and 
the  discounted  proceeds  had  been  placed  to  the 
credit  of  the  obligor.  The  defenses  wei;e  that 
the  payee  could  not  carry  on  a  banking  busi- 
ness ;  that  the  note  was  void  for  usury ;  that 
the  statute  of  limitations  applied  to  the  money 
lent,  as  the  stipulation  was  confined  to  the 
note.  It  was  h<*ld  that  the  note  was  void,  as 
the  piahitiff  carried  on  a  banking  business  with- 
out authority,  but  a  recovery  was  allowed  on 
the  money  counts;  and  it  was  held  that  the 
defendant  was  estopped  by  his  stipulation  from 
availing  himself  of  the  statute  of  limitations. 
The  court  said:  "This  stipulation  is  not  con- 
fined to  au  action  upon  the  note  itself ;  it  was 
undoubtedly  intended  to  apply  to  the  debt  or 
loan  of  which  the  note  was  the  evidence."  The 
holding  that  a  recovery  could  be  had  on  money 
counts  wss  questioned  In  New  Hope  Delaware 
Bridge  Co.  v.  Poughkeepsle  Silk  Co.  25  Wend. 
648,  and  in  Curtis  v.  Leavitt,  15  N.  Y.  11. 

But  in  Allen  v.  Webster.  15  Wend.  289, 
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where  it  was  held  that  the  question  of  estoppel, 
not  having  been  raised  in  the  lower  court,  could 
not  be  raised  on  appeal,  the  court  said:  "In 
the  case  of  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend. 
655,  it  was  held  that  the  defendant  was  es- 
topped by  his  stipulation  from  availing  him- 
self of  the  statute  of  limiutiona  He  had 
signed  a  written  stipulation,  by  which  he 
agreed  not  to  plead  the  statute  of  limitations 
in  a  prosecution  on  his  note.  The  stipalation 
was  given  before  the  statute  bad  attached. 
What  the  pleadings  were  in  that  case  does  not 
appear  from  the  report,  except  that  the  declara- 
tion was  on  a  promissory  note,  and  also  on  the 
money  counts.  Probably  the  defendant  pleaded 
the  statute  to  the  money  counts,  as,  npon  the 
trial,  It  was  interposed  only  to  such  counts.  It 
was  held  in  that  case  that,  though  the  plain- 
tiffs could  not  rcover  upon  the  note,  yet  they 
might  recover  for  money  lent,  the  security  be- 
ing void,  but  not  the  contract  of  lending.  It 
was  further  said  that  the  stipulation  not  to 
plead  the  statute  was  not  confined.  In  its  true 
construction,  to  the  note,  but  to  the  debt  or 
loan  of  which  the  note  was  evidence.  In  that 
case  the  question  was  raised  before  the  ref- 
erees,^ and  therefore  came  fairly  before  the 
court  on  a  motion  to  set  aside  their  report.** 

And  In  Gaylord  v.  Van  Loan,  15  Wend.  308» 
infra,  I.  b,  it  was  said:  "It  does  not  appear 
that  any  question  wss  made  upon  the  pleadings 
in  the  case  of  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  652.  To  the  plea  of  the  statute  of  lim- 
itations, the  plaintiff  there  replied  a  ratification 
of  the  original  promise,  and  an  agreement  not 
to  plead  the  statute.  It  seems  to  have  been 
conceded  by  the  counsel  for  the  defendant  that 
he  was  estopped  as  respected  the  note,  as  it 
was  only  insisted  the  stipulation  did  not  at- 
tach to  the  original  indebtedness.  There  was 
no  pretense  of  any  evidence  of  a  new  promise, 
or  ratification  of  the  old  one,  in  the  case.  Mr. 
Justice  Sutherland,  in  delivering  the  opinion 
of  the  court,  put  the  decision  under  the  plea 
of  the  statute  expressly  upon  the  estoppel  aris- 
ing from  the  stipulation.  It  was  obviously  giv- 
en to  avoid  this  bar  to  the  action,  as  the  six 
years  expired  the  28th  of  April,  1824,  and  it  was 
executed  by  the  defendant  on  the  26th  of  the 
same  month.    The  renewal  of  the  promise  was 


im. 


CHKSAPCiLKS  &  N.  Rt.  y.  Spbakmah. 


m 


rorJfc,  13  N.  Y.  220;  Stone  v.  8t<me,  1  R.  I. 
425;  Re  Swigert,  119  111.  83,  59  Am.  Rep. 
789,  6  N.  E.  469;  Lynchburg  ▼.  Norfolk 
£  W.  R.  Co.  80  Va.  237,  56  Am.  Rep.  592; 
Roberts  v.  Savannah,  F,  d  W.  R.  Co.  76  Ga. 
225;  Laubenheimer  t.  Mdnn,  19  Wis.  521; 
Haenschen  v.  Luehiemeyer,  49  Mo.  55; 
Uclntyre  v.  Ingraham,  35  Miss.  25. 

Messrs.  Dismnke  A  Backerrllle  also 
for  appellant. 

Mr.  Iiewia  MeQuown,  for  appellee: 

The  statute  of  limitations  cannot  be  taken 
advantage  of  by  demurrer,  imless  it  appears 
on  the  face  of  the  pleading  that  the  action 
is  barred,  and  that  the  plaintiff  is  not  with- 
in any  of  the  savings  or  exceptions  of  the 
statute. 

Rankin  v.   Tumey,   2   Bush,   555;    BtUU 


well  V.  Leavy,  84  Ky.  385,  1  S.  W.  690; 
Wood,  Limitation  of  Actions,  |§  7,  8. 

One  who  by  his  conduct  and  fraudulent 
representations  induces  another  to  refrain 
from  bringing  suit  until  after  the  bar  of  tho 
statute  is  complete  is  estopped  from  relying 
on  the  statute. 

"Sevcton  v.  Carson,  80  Ky.  309;  Renao- 
kowsky  ▼.  Water  Comrs.  122  Mich.  613,  81 
N.  W.  581;  Ar^nstrong  v.  Levan,  109  Pa. 
177,  1  Atl.  204;  Wood,  Limitation  of  Ae- 
tions,  I  66,  note  a. 

The  action  in  this  case  is  not  on  the 
promise  to  pay,  or  to  retain  appellee  in  ap- 
pellant's .  service,  but  on  the  tort.  The 
promise  did  not  supplant  the  original  cause 
of  action,  but  is  relied  on  as  an  estoppel 
against  the  plea  of  the  statute. 

Arfnstrong  v.  Levan,  109  Pa.  177,.  1  Atl. 


oat  of  the  question,  and  could  have  constl- 
tnted  no  answer  to  the  plea,  there  being  no  proof 
to  tastain  it.  The  estoppel  was  ezclosively  re- 
lied upon." 

In  8bapley  v.  Abbott,  42  N.  T.  448,  1  Am. 
Sep.  548,  infra,  I.  b,  where  it  was  held  that 
there  was  no  estoppel,  the  court  said:  **ln 
Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  662,  the 
miit  was  upon  a  note  dated  April  28th,  1818. 
Co  the  26th  of  August,  1824,  the  defendant 
gave  a  stipulation  as  follows:  *  Whereas,  the 
Utica  Insnrance  Company  hold  my  note,  dated 
ApHl  28th,  1818,  Indorsed  by  C.  C.  B.  for 
11,000;  now,  therefore,  1  hereby  agree  not  to 
plead  the  statute  of  limitations  in  a  prosecu- 
tion for  any  balance  that  may  be  due  on  said 
note.*  Sutherland,  J.,  writing  the  opin- 
ion of  the  court,  says:  The  defendant  Is  es- 
topped by  his  stipulation  from  availing  himself 
of  the  statute  of  limitations.*  This  is  all  that 
is  said  about  estoppel.  There  Is  no  discussion, 
and  no  authority  is  cited.  It  is  clear  to  my 
mhid  that  the  learned  judge  did  not  use  the 
word  'estoppel*  in  the  technical  sense  of 
estoppel  in  pais.  All  he  meant  was,  that  the 
defendant  was  deprived  of  the  benefit  of  the 
statute  by  his  stipulation.  It  was  wholly  un- 
necessary to  resort  to  the  doctrine  of  estoppel 
in  pais,  as  the  stipulation,  beyond  all  question, 
contained  a  sufficient  acknowledgment  of  the 
debt  to  take  it  out  of  the  statute.**  A 
concurring  Judge  said:  "The  substance  of  all 
that  has  been  said  by  mo  in  this  case,  if  not 
Bid  by  Judge  Selden,  was  Implied  In  or  fol- 
lows from  what  he  did  say,  in  Crawford  v. 
Lockwood,  9  How.  Pr.  650,  551 ;  and  whatever 
there  be  in  the  opinions  in  Gaylord  v.  VanLoan, 
15  Wend.  308,  and  Utica  Ins.  Co.  v.  Bloodgood, 
4  Wend.  662,  Inconsistent  with  what  was  said 
by  Jadge  Selden  on  this  question  of  estoppel 
in  Crawford  v.  Lockwood,  should  be  regarded 
aa  not  good  law.  (S^  also  Kneettle  v.  New- 
comb,  31  Barb.  169.)*'  The  case  of  Crawford 
T.  Lockwood,  referred  to  in  the  above  quota- 
tion, was  one  involving  the  question  of  estop- 
pel arising  out  of  a  clause  in  a  promissory  note, 
which  attempted  to  waive  the  statutory  exemp- 
tions from  sale  under  execution,   and   it  was 

chere  held  that  the  principle  of  estoppel  in  pais 

coQld  not  apply  to  such  a  case,  as  it  did  not 

Involve  a  statement  of  fact. 
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In  Anderson  v.  Sibley,  28  Hun,  16,  it  was 
held  that  a  written  stipulation  in  an  action  be- 
fore a  Justice  to  submit  the  matters  in  differ- 
ence to  an  arbitrator,  and  on  the  hearing  be- 
fore the  arbitrator  to  waive  the  statute  of  lim- 
itations, was  not  an  estoppel  in  pais  where  the 
arbitration  had  been  revoked,  but  it  was  a 
sufficient  acknowledgment  of  the  debt  to  remove 
the  bar  of  the  statute.  The  court  said :  '  "  It 
is  very  clear  that  the  stipulation  is  not  avail- 
able to  the  plaintiff  as  an  estoppel  in  pais,  for 
he  was  not  induced  to  enter  into  it  by  any  as- 
sertion of  fact,  misrepresentation,  or  fraud  on 
the  part  of  the  intestate.  He  is  presumed  to 
have  known  when  he  entered  into  the  submis- 
sion to  arbitrate  that  each  party  had  a  right  to 
revoke  it  Nor  is  it  available  in  this  action 
as  a  technical  waiver  of  the  statute,  for  the 
waiver  provided  for  was,  by  its  terms,  confined 
te  the  proceedings  before  the  arbitrator." 

And  in  Nunn  v.  Bdmieton,  9  Tex.  Civ.  App. 
662.  29  S.  W.  1115,  it  was  held  that  an  In- 
dorsement four  years  prior  to  the  suit  on  a 
note,  *'  I  hereby  waive  the  statute  of  limita- 
tions," was  not  a  renewal  of  the  obligation  to 
pay,  and  that  an  agreement  to  waive  the  right 
to  plead  the  statute  of  limitations  was  con- 
trary to  public  policy  and  subversive  of  a  whole- 
some statute,  and  should  not  be  upheld,  and 
that  nothing  in  the  pleadings  was  disclosed 
that  would  estop  the  debtor  from  setting  up  the 
statute. 

In  Kmmons  v.  Hayward,  11  Cush.  48,  where 
a  defendant  filed  an  admission  under  Mass. 
court  of  common  pleas  41st  rule,  providing  that, 
to  entitle  the  defendant  to  the  opening  and 
close,  where  matter  in  avoidance  of  the  action 
is  specified,  he  must  file  a  statement  in  writing, 
admitting  all  the  facts  necessary  to  be  proved 
by  the  plaintiff  in  his  opening  on  the  general 
issue,  it  was  held  that  he  was  not  thereby 
estopped  from  setting  up  the  statute  of  limita- 
tions. The  declaration  was  upon  a  special 
promise  by  defendant  to  pay  certain  money  on 
demand.  The  defendant  alleged  a  demand  was 
made,  and  that  the  cause  of  action  accrued 
more  than  six  years  prior  to  suit. 

b.  Oral. 

In  a  majority  of  cases  it  is  held  that  the  doe- 


196 


Kentucky  CJoubt  of  Appeals. 


Jan.. 


204;  Renaekotcaky  v.  Water  Contra.  122 
Mich.  613,  81  N.  W.  581;  Hopperton  v. 
Louisville  d  N.  R,  Co.  17  Ky.  L.  Rep.  1322, 
34  S.  W.  885 ;  Wood,  Limitation  of  Actions, 
3d  ed.  §  66,  note  a. 

The  obstructions  to  bringing  the  suit,  re- 
ferred to  in  §  2532  of  the  Kentucky  Stat- 
utes, wliich  will  avoid  the  plea  of  limita- 
tion, are  (1)  an  act  which  would  hinder 
the  creditor  from  suing  notwithstanding  his 
desire  to  do  so,  or  (2)  delay  induced  by 
fraud. 

Newton  v.  Carson,  80  Ky.  309;  Reid  v. 
Hamilton,  92  Ky.  619,  18  S.  W.  770. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Appellee,  Charles  Speak  man,  was  a  brake- 
man  in  the  service  of  appellant,  and  while 


thus  engaged  was  injured  on  July  22,  1899, 
by  reason  of  a  trestle  giving  way,  precipi- 
tating the  train  some  30  feet  to  the  ground 
below.  The  giving  way  of  the  trestle  was 
due  to  the  fact  that  the  timbers  had  become 
rotten.  While  there  is  some  conflict  in  the 
evidence  as  to  the  extent  of  his  injuries,  the 
verdict  of  the  jury  for  $1,500  is  not  exces- 
sive, or  palpably  against  the  evidence.  The 
instructions  fairly  submitted  the  questions 
of  fact  to  the  jury,  and  there  is  but  one 
matter  that  we  deem  it  necessary  to  notice 
at  length.  .The  action  was  not  filed  until 
January  5,  1901.  The  defendant  pleaded 
limitation  of  one  year.  The  plaintiff  re- 
plied, in  substance,  that  he  had  been  pre- 
vented from  bringing  the  action  by  the  fraud 
of  the  defendant,  and  that  it  was  estopped 
to  plead  limitation.     We  see  no  objection  to 


trine  of  estoppel  applies  where  the  creditor, 
before  the  debt  Is  barred,  Is  lulled  Into  security 
by  the  oral  promise  of  the  debtor  that  he  will 
not  avail  himself  of  the  statute  of  limitations, 
and  suit  is  delayed  by  reason  thereof.  It  is 
not  necessary  that  the  debtor  should  intend  to 
mislead,  but,  if  his  declarations  are  such  as  are 
calculated  to  mislead  the  creditor,  who  acts 
npon  them  in  good  faith,  an  estoppel  will  be 
created.  In  some  cases  the  estoppel  Is  pot 
upon  the  ground  that  it  would  operate  as  a 
fraud  upon  the  creditor.  But  In  a  Mississippi 
case  it  has  been  held  that  it  would  be  contrary 
to  public  policy  to  avoid  the  statute  by  apply- 
ing the  doctrine  of  estoppel  to  such  agreements, 
and  in  New  Yoric  it  has  been  held  that,  not- 
withstanding such  a  promise,  there  would  be 
no  estoppel  unless  there  was  a  representation 
as  to  the  existence  of  some  material  fact,  which 
was  relied  upon,  and  that  the  doctrine  of  es- 
toppel did  not  apply  to  a  promise  not  to  plead 
the  statute. 

In  accordance  with  the  general  rule,  a  prom- 
ise by  a  purchaser  at  an  execution  sale  to  the 
defendant  that  he  would  not  be  pushed,  and 
that  the  statutory  time  would  not  be  Insisted 
upon,  where  the  debtor  relied  upon  such  as- 
surance, was  held  to  create  an  estoppel,  in  an 
action  to  redeem,  brought  after  the  time  of  re- 
'  demptlon  had  expired.  Schroeder  v.  Young,  161 
U.  S.  334,  40  L.  ed.  721.  16  Sup.  Ct.  Rep.  512. 
This  was  held  although  the  assurances  were 
not  in  writing,  and  without  other  consideration 
than  that  the  debtor  was  lulled  into  a  false 
security. 

And  a  debtor  was  held  to  be  estopped  from 
setting  up  the  statute  where,  before  a  note  was 
barred,  he  said  that  he  would  not  avail  himself 
of  the  statute,  and  that  a  suit  need  not  be 
brought  lo  prevent  the  bar  of  the  same.  Gay- 
lord  V.  VanLoan,  15  Wend.  308.  The  court 
said :  "  Toe  agreement  not  to  plead  the  stat- 
ute, as  respects  this  note,  operated  as  a  fraud 
upon  the  plaintiff.  Had  it  not  been  made,  he 
could  have  prevented  the  effect  of  the  statute 
by  commencing  his  suit.  By  pleading  the  stat- 
ute, the  defendant  is  guilty  of  bad  faith,  and, 
upon  general  principles,  should  be  estopped 
from  availing  himself  of  that  defense.  No  one 
ought  to  be  permitted  to  disregard  his  own  de- 
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liberate,  lawful  agreement,  to  the  injory  of 
another.'*  But  as  to  notes  that  were  barred  at 
the  time  the  agreement  not  to  plead  the  stat- 
ute were  made,  it  was  held  that  the  agreement 
did  not  operate  as  a  fraud  upon  the  plaintiff 
by  Inducing  a  delay  until  after  the  statute  at- 
tached. 

And  a  promise  not  to  take  advantage  of  the 
statute  of  limitations  pending  an  arbitration 
was  held  to  mean  that  the  statute  should  not 
run  while  the  arbitration  was  pending,  but  not 
to  create  an  estoppel  so  that  the  debtor  could 
never  take  advantage  of  the  statute.  Cowart 
V.  Perrine,  21  N.  J.  Eq.  101.  The  court  said: 
"  It  has  been  held  that  a  defendant  who  had 
agreed  not  to  set  up  the  statute  of  limitations 
shall  not  be  allowed  to  do  it;  that  such  agree- 
ment, although  it  does  not  amount  to  a  new 
promise,  will  operate  by  way  of  estoppel  in 
cases  where  the  statute  had  not  fully  rim.  and 
the  plaintiff  forbore  to  sue  In  consequence  of 
the  promise.  ...  As  long  as  this  agree- 
ment really  caused  the  complainant  to  delay  a 
suit,  it  would  come  within  the  reasons  on  which 
an  estoppel  in  pais  is  founded.  ...  In  this 
case  the  defendant  refused  to  meet  or  go  on 
with  the  settlement  after  March.  1860.  and  in 
June.  1861,  expressly  told  the  arbitrator  to 
whom  he  had  made  the  promise,  that  the  mat- 
ter was  at  an  end.  It  is  Impossible  to  believe 
that  the  delay  to  bring  suit  after  this  was 
occasioned  by  the  promise  not  to  set  up  the 
statute.'* 

In  Stearns  v.  Stearns,  32  Vt  678.  where  the 
defendant  pleaded  two  notes  as  an  offset,  and 
the  plaintiff  pleaded  the  statute  of  limitations, 
it  was  held  that  an  agreement  by  the  plaintiff, 
made  before  the  bar  of  the  statute  attached. 
"  that  he  would  not  take  advantage  of  the 
statute  of  limitations  on  the  notes  '*  need  not 
be  pleaded  by  way  of  estoppel,  but  could  be 
shown  in  evidence  under  the  issue  formed  by 
traversing  the  plea.  In  this  case  the  agree- 
ment  was  held  to  be  an  acknowledgment  of  the 
debt  sufficient  to  take  it  out  of  the  statute. 

Where  It  was  claimed  that  the  creditor 
agreed,  before  the  bar  of  statute  had  been  com- 
pleted, to  surrender  or  waive  the  right  to  plead 
the  statutory  bar  of  limitations,  the  court  said : 
"  If  the  judgment  debtor,  for  valuable  consld- 
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the  fonn  in  which  the  issue  was  raised. 
The  matter  set  up  in  the  reply  was  in  avoid- 
ance of  the  plea  of  limitation  made  in  the 
answer,  and  was  properly  pleaded  in  the 
reply.  The  court,  by  an  instruction,  aptly 
submitted  to  the  jury  the  truth  of  these 
facts,  and,  they  having  found  for  the  plain- 
tiff, the  question  is,  Were  the  facts  sufficient 
to  atop  the  running  of  the  statute?  For, 
while  the  evidence  'was  conflicting,  the  ver- 
dict in  favor  of  the  plaintiff  is  not  palpably 
against  the  evidence.  The  facts  referred  to 
are  as  follows,  the  plaintiff's  testimony  be- 
ing taken  as  true:  Shortly  after  he  was 
hurt,  and  while  he  was  sick,  appellant's 
superintendent  represented  to  him  that,  if 
he  would  not  sue  appellant,  his  time  should 
be  allowed  to  run  on,  and  his  wages  paid 
until  he  recovered;   also  that  he  would  be 


paid  by  appellant  for  his  injuries  when  time 
showed  what  their  extent  was;  and  he 
should  have  in  its  service  a  permanent  posi- 
tion as  long  as  he  lived,  or  as  long  as  the 
superintendent  remained  on  the  road.  Thqsp 
promises  were  renewed  from  time  to  time 
until  after  the  end  of  the  year  from  the 
time  he  was  hurt,  and  then  he  was  told  that 
they  would  pay  him  nothing,  and  that  his 
claim  was  barred  by  limitation.  It  is 
shown  by  the  proof  that  the  company  did 
keep  him  on  its  pay  roll  from  the  time  he 
was  injured  until  he  left  its  service  shortly 
before  the  bringing  of  the  suit,  and  paid 
him  full  wages  for  the  time  he  was  sick. 
It  was  charged  in  the  pleading  that  these 
representations  and  promises  were  falsely 
and  fraudulently  made  for  the  purpose  of 
inducing  him  to  bring  no  action  within  the 


eratioD,  did  In  fact,  as  alleged,  agree  to  waive 
and  surrender  the  statutory  right  to  avail  him- 
self of  the  bar  of  limitations,  and  that  the 
judgment  creditor  should  have  the  right  to  en- 
force the  Judgment  at  any  time  until  actually 
paid,  it  would  be  an  act  of  bad  faith,  as  well 
as  a  breach  of  the  agreement,  on  the  part  of 
the  defendant,  representing  the  judgment  debt- 
or, after  being  indulged  beyond  the  period 
of  Ihuitations,  to  seek  to  defeat  the  execution 
of  the  Judgment  by  the  plea  of  the  statute. 
The  principle  of  estoppel  would  seem  to  be 
dearly  applicable  in  such  case."  Mann  v.  Coop- 
er, 2  App.  D.   C.  236. 

In  Barcroft  v.  Roberts,  01  N.  C.  363,  a 
promise  by  a  debtor  before  the  statute  had  run 
that  no  advantage  would  be  taken  of  the  lapse 
of  time,  was  held  in  equity  to  prevent  the 
operation  of  the  statute.  The  date  of  the  prom- 
Iie  is  not  given,  but  the  exception  to  the  re- 
feree's finding,  sustained  by  the  trial  court, 
claimed  that  there  was  no  evidence  of  any 
promise  within  three  years  prior  to  bringing 
the  action. 

In  Bridges  v.  Stephens,  182  Mo.  524.  34  S. 
W.  555,  three  of  the  Judges  held  that  a  debtor 
orally  promising,  before  the  debt  was  barred, 
to  valve  the  statute  of  limitations  in  considera- 
tion of  the  creditor  not  suing,  was  estopped  from 
relying  on  the  statute.  Another  Justice  con- 
curred with  the  reversal  on  the  ground  that 
the  action  was  controlled  by  the  statute  of  ten 
years,  which  time  had  not  elapsed.  Three  of 
the  judges  held  there  was  no  estoppel. 

In  Jared  v.  Vanvleet,  18  III.  App.  617,  it  was 
held  that  an  agreement  not  to  set  up  the  stat- 
ute of  limitations,  made  in  a  certain  suit,  could 
not  be  extended  beyond  the  matter  properly 
cognisable  In  that  suit,  and  that  in  the  second 
rait  the  matters  that  were  not  embraced  in 
the  former  snit  were  not  included  In  that 
agreement,  and  there  was  no  estoppel  created 
that  prevented  a  reliance  upon  the  statute  in 
the  second  action. 

And  in  Trask  v.  Weeks,  81  Me.  325,  17  Atl. 
162,  where,  after  the  statute  of  limitations  had 
taken  effect,  the  debtor  agreed  to  waive  the 
■tatute.  It  was  held  that  the  contract  could 
not  operate  as  an  estoppel,  as  there  was  no  evi- 
dence that  the  plaintiff,  in  consequence  of  it, 
had  been  Induced  to  change  his  position  so  as 
to  lose  any  legal  rights  by  delays  or  otherwise. 

And  where  a  party  was  indebted  to  an  im- 
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becile  sister  by  note  under  seal,  and,  on  a  re- 
quest to  renew  the  same  before  it  waa  barred, 
sai(S  "  it  would  never  run  out  of  date,"  It  was 
held  that,  although  the  holder  of  the  note  re- 
lied upon  It  and  failed  to  sue.  It  did  not  estop 
the  debtor's  widow  and  children  from  pleading 
the  statute.  Cameron  v.  Cameron,  95  Ala.  344, 
10  So.  506.  It  was  contended  that  these  state- 
ments estopped  his  heirs.  The  court  said: 
"There  are  several  answers  to  this.  It  was 
only  a  promise  not  to  plead  the  statute  of  lim- 
itations, and  the  statute  runs  against  that 
promise  as  well  as  against  the  bill-single  It- 
self." In  this  case  the  statute  had  run  against 
the  promise. 

In  Garruth  v.  Paige,  22  Vt.  179,  which  held 
that  a  protestation  by  the  defendant  as  to  lia- 
bility for  a  debt  on  a  trial  before  a  Justice, 
with  a  statement  that  "  he  would  not  take  ad- 
vantage of  the  statute  of  limitations,"  was  not 
sufficient  to  avoid  the  operation  of  the  statute, 
the  court  said :  **  The  counsel  for  the  plaintiff 
rely  upon  Paddoclc  v.  Colby,  18  Vt.  485,  as  an 
authority  for  construing  the  defendant's  ad- 
missions into  a  waiver  of  the  statute  bar.  The 
language  of  the  defendant  in  that  rase  to  the 
officer  was  '  that  he  had  assured  the  plaintiff, 
that  he  would  not  take  advantage  of  the  stat- 
ute of  limitations.*  This  language,  unlike  that 
in  the  present  case,  was  unconditional  and  un- 
accompanied with  any  protestation  that  the 
claim  was  unjust.  If  it  could  have  l)een  in- 
ferred in  that  case  that  the  assurance  of  Colby 
to  Paddock,  that  he  would  not  take  advanta;;c 
of  the  statute  of  limitations,  had  been  made 
before  the  statute  had  become  a  bar,  and  tbni 
Paddock  had,  in  consequence,  allowed  the  six 
years  to  run  before  bringing  his  suit,  the  de- 
fendant might,  perhaps,  have  been  very  prop- 
erly estopped  from  recalling  his  assurance, 
upon  the  common  doctrine,  that  admissions, 
which  had  been  acted  upon,  are  conclusive  upon 
the  party  making  them.  It  should  also  be  ob- 
served that  the  language  of  the  court  in  that 
case  upon  the  question  in  regard  to  the  statute 
of  limitations  is  very  brief:  and  that  any 
decision  upon  that  question  seems  unnecessary ; 
the  defendant  in  the  case  t>eing  held  not  liable 
for  the  claim  upon  another  ground." 

In  Allen  v.  Webster,  16  Wend.  289,  the  plain- 
tiff insisted  that  a  promise  by  the  debtor  that 
he  would  not  plead  the  statute  of  limitations 
operated   as   an   estoppel,   but   the   court   held 
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year,  and  that  he  waa  induced  by  them  not 
to  bring  the  action,  believing  that  the  prom- 
ises were  made  in  good  faith,  and  would  be 
kept.  Appellee  testified  that  shortly  before 
the  year  ran  out  the  promises  were  renewed, 
and  he  was  requested  to  get  up  proofs  for 
the  payment  of  his  claim,  which  he  did,  and 
submitted  to  the  superintendent.  These 
proofs  are  produced,  but  the  superintendent 
says  they  were  gotten  up  for  a  different 
purpose. 

It  is  earnestly  insisted  for  appellant  that 
a  promise  to  pay  can  only  revive  a  contract 
debt,  and  that  an  acknowledgment  of  liabil- 
ity for  a  tort  that  is  barred  by  limitation 
cannot  revive  it.  This  is  true,  but  the 
promises  and  representations  here  relied  on 
were  made  before  the  claim  was  barred  by 
limitation,  and  the  question  is,  May  the  de- 


fendant be  estopped,  by  eonHuet  like  this, 
from  relying  on  the  lapse  of  time  during 
which,  by  such  means,  it  prevented  the 
bringing  of  the  action?  Section  2532,  Ky. 
Stat.,  is  as  follows:  "When  a  cause  of 
action  mentioned  in  the  3d  article  of  this 
chapter  accrues  against  a  resident  of  this 
state,  and  he,  by  departing  therefrom,  or 
by  absconding  or  concealing  himself,  or  by 
any  other  indirect  m^ns,  obstructs  the 
prosecution  of  the  action,  the  time  of  the 
continuance  of  such  absence  from  the  state 
or  obstruction  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action 
may  be  commenced."  In  Netcton  v.  Carson, 
80  Ky.  309,  about  the  time  the  petition  was 
filed  the  surety  in  a  note  went  to  the  plain- 
tiff, and  told  him  that,  if  he  would  not  sue- 
on  the  note,  and  save  the  defendant  any  fur- 


that  that  point  was  not  before  the  appellate 
coart,  as  the  plaintiff  did  not  raise  any  ques- 
tion on  that  subject  In  the  court  below. 

In  Holman  v.  Omaha  ft  C.  B.  R.  Co.  110 
Iowa,  485,  81  N.  W.  704,  which  was  an  action 
against  a  railroad  company  for  Injuries  caused 
by  its  negligence,  the  plaintiff  claimed  that 
the  defendant  whs  estopped  from  pleading  the 
statute  of  limitations  by'  reason  of  negotisr 
tlons  with  Its  superintendent  for  a  settlement, 
and  that  the  defendant,  through  Its  agent, 
further  agreed  that  It  would  waive  the  statute. 
It  was  held  that  the  plaintiff  could  not  recover 
without  showing  that  the  defendant  bad 
waived  the  statute  ef  limitations,  or  been 
guilty  of  such  conduct  as  estopped  it  from 
pleading  the  same.  The  Instructions  were  that, 
if  the  agent  had  no  authority  to  settle  plain- 
tiff's claim,  the  estoppel  would  count  for  noth- 
ing. The  court  said:  ''Finding,  as  we  do, 
that  there  was  no  reversible  error  In  sustain- 
ing the  motion  because  of  failure  of  plaintiff 
to  prove  the  authority  of  DImmock,  t9ie  other 
question  regarding  the  validity  of  a  promise  to 
waive  the  statute,  made  before  the  action  is 
fully  barred,  need  not  be  determined.  As  has 
been  said,  the  authorities  on  this  question  are 
In  conflict,  although  the  greater  number  seem 
to  hold  the  promise  good,  either  as  an  acknowl- 
edgment of  the  debt,  or  by  way  of  estoppel,  or 
as  a  conditional  promise  to  pay  In  case  the 
plaintiff  proves  Its  claim." 

But  in  Crane  v.  French,  88  Miss.  503,  an 
agreement  by  a  debtor,  made  before  the  bar 
had  attached  to  a  note,  and  after  Its  maturity, 
that  the  statute  of  limitations  should  not  run 
on  the  note  on  the  consideration  that  the 
holder  would  not  then  bring  suit,  was  held 
not  to  create  an  estoppel,  on  the  ground  that 
It  was  In  violation  of  the  policy  of  the  law, 
and  void.  The  court  said :  "  It  would  seem 
that  no  man  can  bind  himself  by  estoppel  not 
to  assert  a  right  which  the  law  gives  him  on 
reasons  of  public  policy.*' 

And  In  Shapley  v.  Abbott,  42  N.  T.  443,  1 
Am.  Rep.  548,  where  the  debtor,  before  a  note 
was  outlawed,  orally  agreed  that  he  would  not 
plead  the  statute  of  limitations.  It  was  held 
that  there  was  no  estoppel.  The  court  said: 
"  In  this  case  the  fact  that  the  note  would 
outlaw  was  equally  known  to  both  parties. 
The  plaintiff  did  not  rely  upon  the  statement 
of  any  fact  made  by  the  defendant,  but  he  re- 
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lied  upon  the  promises  of  the  defendant,  wlilch 
the  latter  saw  fit  to  break.  If  a  creditor  shonid 
present  his  claim  to  his  debtor,  not  knowlni? 
precisely  when  It  fell  due  and  when  It  would 
be  outlawed,  but  believing  that  It  was  about 
to  outlaw,  and  the  debtor,  professing  to  know 
when  It  fell  due  and  when  It  would  outlaw, 
should  represent  that  It  had  a  month  longer  to 
run,  and  request  the  creditor  to  delay,  and  the 
creditor  should  thereupon  delay  the  month, 
when  in  fact  the  claim  had  but  one  week  to  run, 
the  debtor  would  be  concluded  by  the  statement 
be  had  made,  and  would  be  estopped  from 
claiming  that  the  claim  was  outlawed  before 
the  expiration  of  the  month.  Here  would  be 
the  representation  of  a  fact  npon  which  the 
creditor,  not  knowing  the  truth,  relied.  As 
another  illustration  of  the  rule,  as  I  claim  it 
to  be:  Suppose  I  meet  the  maker  of  a  note 
which  I  hold,  and  we  both  know  that  It  Is 
about  to  outlaw,  and  I  request  him  to  give  a 
written  acknowledgment,  renewing  It,  and  to 
leave  It  with  my  banker,  and  he  promises  to  du 
so;  I  afterward  see  him,  before  the  note  Is 
outlawed,  and  he  says  he  has  done  so,  and  I. 
relying  upon  this,  permit  the  statute  to  run. 
But  It  turns  out  that  he  did  not  leave  the 
written  acknowledgment.  Here,  again,  would 
be  the  representation  of  a  fact;  and,  in  a  autt 
upon  the  note,  the  maker  would  be  concluded 
by  his  representation,  upon  which  I  relied,  and 
would  be  estopped  from  denying  a  written 
acknowledgment." 

II.  Other  agreemenU  thai  oatue  deloy. 

An  agreement  In  accord  and  satisfaction,  or 
for  an  arbitration  and  award,  or  for  a  refer- 
ence, or  an  agreement  that  a  claim  is  to  abide 
the  issue  of  a  suit  on  another  claim,  or  any 
agreement  whereby  the  creditor  Is  lulled  into 
security  and  thereby  delays  action,  is  held  to 
create  an  estoppel,  and  to  bar  the  debtor  from 
relying  on  the  statute.  This  Is  on  the  ground 
that,  where  the  act  or  promise  of  one  man 
causes  the  other  to  do  something  which  he 
otherwise  would  not  have  done,  or  forbear  to 
do  something  which  he  otherwise  would  have 
done,  the  other  Is  estopped  from  taking  ad- 
vantage of  the  act  or  omission  caused  by  his 
own  act  or  promise.  This  rule  was  held  ap- 
plicable in  Chesapeake  ft  N.  Rt.  v.  Spbakkan. 
But  an  indefinite  extension  of  the  time  to  re- 
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ther  ooBt^  he  would,  during  the  next  term 
of  court)  oonfess  judgment.  He  thus  pro- 
cured the  plaintiff  not  to  issue  summons  on 
the  petition,  and  hy  some  feigned  excuse  or 
other  protracted  the  matter  until  the  last 
day  of  the  term,  when,  the  statute  having 
run,  he  pleaded  limitation.  The  court  held 
the  plea  bad,  and  said  that  to  countenance 
such  chicanery  was  to  make  the  court  a 
secure  means  for  perpetrating  frauds.  This 
rule  was  followed  in  Reid  v.  Hamilton,  92 
Ky.  619,  18  S.  W.  770.  In  Wood,  Limita- 
tion of  Actions,  I  66,  the  rule,  as  relied  on 
by  appellant,  is  fully  stated,  but  in  note  "a" 
to  this  section  (3d  ed.)  it  is  said:  "While 
an  action  of  tort  cannot  be  based  upon,  or 
revived  by,  a  promise,  yet,  if  the  defendant's 
conduct  induces  the  plaintiff  to  refrain  from 
bringing  an  action  of  tort  within  the  period 


fixed  by  the  statute,  the  defendant  may  be 
thereby  estopped  to  rely  upon  the  statute." 
In  Armstrong  v.  Levan,  109  Pa.  177,  1  Atl. 
204,  which  was  an  action  of  tort  like  this, 
where  there  was  a  plea  of  limitation,  and 
a  similar  matter  in  avoidance  relied  on,  the 
court  said:  "The  plaintiff  in  error  has 
given  us  an  elaborate  argument  to  show  that 
a  promise  to  pay  after  the  statute  has  run 
will  not  revive  a  tort,  and  has  cited  numer- 
ous authorities  in  support  of  this  proposi- 
tion. We  concede  his  law  to  be  sound. 
His  authorities  fully  sustain  his  point.  The 
difficulty  in  his  way  is  they  do  not  meet 
his  case.  It  was  not  the  question  of  the 
revival  of  a  tort  by  a  promise  to  pay,  made 
after  six  years.  The  conversation  referred 
to  occurred  before  the  statute  had  run,  and 
it  was  a  distinct  promise  to  pay  in  consider- 


Is  held  not  to  create  an  estoppel.  And 
In  Mlflsissippi  it  is  held  that  an  oral  exten- 
sion of  the  time  of  payment  on  a  note  will  not 
be  an  estoppel  under  the  statute  of  that  state. 

An  agreement  In  accord  and  satisfaction  be- 
tween a  plaintiff  and  defendant  to  discharge 
their  mutual  claims,  which  prevented  the  de- 
fendant from  suing  on  his  claim  before  being 
barred  by  limitation,  estops  the  plaintiff  from 
pleading  the  statute  of  limitations  as  against 
the  defendant's  set-off.  Missouri  P.  R.  Co.  v. 
Coombs  ft  Bro.  Commission  Co.  71  Mo.  App. 
:»;  Swofford  Broa  Dry  Goods  Co.  v.  Goas,  86 
Ho.  App.  55. 

'  In  the  latter  case  the  court  said :  *'  If  the 
plaintiff,  by  the  words  and  conduct  of  its  gen- 
eral manager,  caused  the  defendant  to  believe 
that  it  would  accept  his  claim  in  settlement  of 
its  own,  and  thereby  induced  him  to  act  on 
that  belief,  and  so  to  talce  no  further  steps 
toward  enforcing  collection  of  his  claim  by  suit 
or  otherwise,  then,  upon  every  principle  of 
right,  it  ought  to  be  held  estopped  to  take  ad- 
Tantage  of  the  delay  it  occasioned  by  pleading, 
the  statute  of  limitationa" 

And  where  an  arbitration  and  award  were 
continued  from  time  to  time,  and  afterwards 
the  award  was  held  Invalid  by  the  court,  and 
sn  action  was  brought  on  one  of  the  claims,  it 
was  held  that  it. was  a  question  for  the  Jury 
whether  plaintiff  was  prevented  from  commenc- 
ing suit  while  the  action  was  pending  before 
referees;  and.  If  this  was  caused  by  the  de- 
fendant's agreement  to  refer,  they  were  es 
topped  from  pleading  the  statute  of  limitations. 
Dcvis  V.  Dyer,  56  N.  H.  148. 

An  acquiescence  by  a  board  of  county  com- 
missioners that  a  claim  should  abide  the  result 
of  a  pending  suit  on  a  similar  claim  was  held 
to  create  an  estoppel,  making  it  against  equity 
tsd  good  conscience  to  plead  the  statute  of 
limitations.  Daniel  v..  Edgecombe  County,  74 
N.  C.  404.  The  court  said:  "The  assent  of 
defendants  to  this  proposition  was  equivalent 
to  an  agreement  that  the  time  which  should 
thereafter  elapse  until  the  trial  and  determina- 
tioa  of  Austin's  suit  should  not  be  counted. 
Austin's  suit  was  never  tried,  but  was  com- 
promised by  the  parties  to  it.  The  plaintiff 
was  entitled  to  have  until  the  next  regular 
meeting  of  the  commissioners  after  he  was 
Informed  of  the  compromise  before  he  could 
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be  considered  In  mora,  so  that  the  statute 
oould  run." 

And  the  same  was  held  In  the  sim- 
ilar case  of  Haymore  v.  Tadkin  County,  85 
N.  C.  268;  the  court  saying:  "  CourU  of 
equity  will  prevent  a  party  from  setting  up  an 
unconscientious  defense  at  law,  acting  by  means 
of  an  injunction  to  that  end,  when  the  courts 
of  law  and  courts  of  equity  are  separate  and 
distinct  tribunals,  but  directly  in  the  case  where 
the  two  have  been  consolidated  as  with  us." 

So,  an  agreement  that  the  decision  in  a  pend- 
ing action  will  control  the  liability  of  another 
claim  was  held  to  create  an  estoppel,  where 
the  plaintiff,  In  consequence  of  such  agreement, 
delayed  the  bringing  of  the  action  on  a  second 
note  until  after  the  decision  in  the  action  upon 
the  first  note,  at  which  time  the  statute  of  lim- 
itations had  attached.  Brookman  v.  Metcalf, 
4  Robt.  568.  The  court  said:  **  It  seems  to 
me,  upon  the  doctrine  of  equitable  estoppel,  or 
estoppel  in  pais,  the  defendant  ought  not  to  be 
allowed  to  disregard  his  engagement,  and  set 
the  statute  up  as  a  defense.  The  offer  of  the 
defendant  was  made  with  the  intention  of  in- 
fluencing the  plaintiffs  in  reference  to  their  con- 
templated suit  upon  the  second  note.  The 
plaintiffs,  acting  under  such  Influence,  suspend- 
ed all  proceedings,  and  .continued  passive  until 
the  decision  of  the  flrait  action.  No  one  can 
doubt,  and  so  the  Jury  found,  that  the  suspen- 
sion of  action  upon  the  second  note  was  in  con- 
sequence of  the  promise  of  the  defendant  to 
abide  by  the  flrst  suit." 

In  National  Bank  v.  Speight,  47  N.  Y.  CCS 
an  agreement  in  writing  was  made  by  the  par- 
ties to  refer  a  claim  against  an  estate  before 
the  short '  statute  of  limitations  applied.  It 
was  held  to  have  been  referred  for  the  pur- 
pose of  avoiding  the  statute  of  limitations,  and 
that  the  principle  of  equitable  estoppel  applied. 
(This  is  from  the  syllabus  of  the  case,  as  the 
opinion  of  the  court  is  not  given  in  the  re- 
port.) The  decision  of  the  general  term,  as 
shown  by  the  printed  case  of  the  court  of  ap- 
peals record,  discloses  that  there  was  some  de- 
lay In  the  reference  on  account  of  failure  to 
agree  on  a  referee,  but  as  soon  as  the  six 
months'  statute  applied,  the  executor  then 
wrote  that  he  ''had  offered  a  reference,  and 
that  the  claim  was  barred  by  the  statute." 
The  general  term  says:  "There  was,  there- 
fore, no  reason  why  an  action  should  be  com- 
menced upon  a  claim  which  both  parties  agreed 
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ation  that  the  plaintiff  below  would  not  sue. 
If,  therefore,  she  relied  upon  this  promise; 
if  she  was  thereby  lulled  into  security,  and 
thus  allowed  the  six  years  to  go  by  before 
she  commenced  her  suit, — ^with  what  grace 
can  the  defendant  now  set  up  the  statute? 
The  promise  operated,  not  to  revive  a  dead 
tort,  but  as  by  way  of  estoppel.  It  has  all 
the  elements  of  an  estoppel.  The  plaintiff 
relied  and  acted  upon  it.  She  has  been  mis- 
led to  her  injury.  But  for  the  defendant's 
promise,  she  would  have  commenced  her  ac- 
tion before  the  six  years  had  expired."  This 
case  was  followed  and  approved  in  Renac- 
kowsky  v.  Water  Oomra.  122  Mich.  613,  81 
N.  W.  681.      Hopperton  v.  Louisville  d  N, 


R.  Co.  17  Ky.  L.  Rep.  1322,  34  S.  W.  89.3, 
is  rested  on  the  ground  that  the  reply  there 
was  insuificient,  as  the  plaintiff  had  no 
right  to  consult  his  adversary  as  to  when 
the  statute  would  run,  and  could  not  be  al- 
lowed to  plead  ignorance  of  the  law,  even 
if  wrongfully  advised  by  counsel;  but  the 
court  added:  "This  averment,  however,  as 
coupled  with  the  promise  to  keep  the  plain- 
tiff in  its  employ  if  he  would  not  sue,  might 
be  held  sufficient  if  there  had  been  an  aver- 
ment that  he  had  been  retained  in  accord- 
ance with  the  promise,  and  then  discharged 
from  the  service,  it  being  the  inducement 
for  him  to  forbear  bringing  his  action.*' 
What  follows  in  the  opinion  in  regard  to 


to  refer.  'And  the  rale  ceases  when  the  reason 
for  it  ceases.*  .  .  .  The  agreement  to  refer, 
BO  far  as  it  was  made*  will  prevent  the  opera- 
tion of  the  statute,  provided  the  claimant  shall 
have  relied  upon  such  agreement;**  citing 
Brookman  v.  Metcalf,  4  Robt.  668. 

In  Snell  v.  Dale,  43  N.  Y.  S.  R.  498.  17  N.  Y. 
676,  where  tliere  were  negotiations  between  ex- 
ecutors and  the  creditor  in  relation  to  a  refer- 
ence, but  no  written  agreement,  it  was  held 
that  the  executor  was  not  estopped  from  in- 
sisting upon  the  short  statute  of  limitations. 
The  court  said :  "We  find  nothing  in  the  cases 
cited  by  the  appellant  that  would  Justify  us  in 
holding  tliat  what  occurred  between  the  attor- 
neys of  the  parties  amounted  to  a  waiver  or 
estopped  the  respondent  from  insisting  upon 
the  short  statute  of  limitations.  A  mere  offer 
to  refer  by  an  executor  after  an  unqualified  re- 
fusal to  pay,  will  not  waive  the  statute.** 

A  promise  made  by  a  debtor  before  the  stat- 
ute of  limitations  took  effect,  that,  if  a  suit 
was  not  brought  on  a  cause  of  action  arising 
out  of  tort,  he  would  pay  the  same,  was  held 
to  be  an  estoppel,  and  sufficient  to  bar  the  run- 
ning of  the  statute.  Armstrong  v.  Levan,  lOU 
Pa.  177,  1  Atl.  204.  In  this  case  the  court 
said :  *'  If,  therefore,  she  relied  upon  this 
promise,  Jf  she  was  thereby  lulled  into  secur- 
ity, and  thus  allowed  the  six  years  to  go  by 
before  she  commenced  her  suit,  with  what 
grace  can  the  defendant  now  set  up  the  stat- 
ute? The  promise  operated,  not  to  revive  a 
dead  tort,  but  as  by  way  of  estoppel.  It  has 
all  the  elements  of  an  estoppel.  The  plaintiff 
relied  and  acted  upon  it;  she  has  been  misled 
to  her  injury :  but  for  the  defendant's  promise 
she  would  have  commenced  her  action  before 
the  six  years  had  expired.  We  think  the 
learned  Judge  below  was  right  in  holding  that 
the  six  years  would  only  commence  to  run 
from  the  date  of  the  promise.*' 

In  Newton  v.  Carson,  SO  Ky.  309,  where  a 
surety  agreed  with  a  creditor  that,  if  he  would 
not  Bue  on  the  note,  the  former  would,  during  the 
term  of  court  then  in  session,  confess  Judgment 
to  save  expenses  and  costs,  and  the  surety 
afterwards  refused  to  carry  out  the  agreement, 
it  was  held  that  he  was  precluded  from  plead- 
ing ute  time  extended  as  releasing  him  imder 
the  statute  of  limitations.  In  that  case  it  was 
said :  "  The  terms  of  the  agreement  import  a 
desire  upon  the  part  of  the  appellee  to  facili- 
tate the  recovery  of  the  Judgment  by  removing 
all  obstacles  to  its  rendition,  rather  than  a  pur- 
pose to  obtain  delay.  And  to  countenance  such 
chicanery  as  the  making  and  violating  of  such 
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an  agreement  as  this  would  Invite  into  the 
sacred  precincts  of  a  court  of  Justice  the  arts 
of  the  deceitful,  and  furnish  forth  a  well-ap- 
pointed place  and  secure  mode  of  perpetrating 
frauds." 

In  Webber  v.  Williams  College,  23  Pick.  802, 
where  a  debtor,  before  the  expiration  of  six 
years  from  the  time  the  debt  accrued,  proposed 
to  the  creditor  that,  if  he  would  forbear  bring 
ing  his  action  at  that  time,  he  should  have  the 
same  rights  that  he  then  had  for  one  year 
more,  and  the  creditor  stated  that  he  would  not 
postpone  his  action,  but  In  fact  did  postpone  It 
until  after  six  years,  it  was  held  that  this 
was  a  compliance  with  the  debtor*s  offer,  and 
was  a  good  waiver  of  the  statute  of  limita- 
tions.  The  question  of  estoppel  was  not  discusKd. 

The  son  of  an  obligor  on  a  mortgage  note 
made  an  agreement  in  writing  with  the  payee 
to  pay  the  debt,  and  that  the  mortgage  lien 
should  be  retahied.  In  an  action  brought  on 
this  agreement  to  enforce  the  mortgage  after 
the  note  was  barred,  it  was  claimed  that  the 
consideration  was  to  have  been  a  conveyance 
of  the  property  by  the  father  to  the  son,  and 
that  failed  because  the  payee  of  the  note  did 
not  surrender  the  same.  It  was  held  that  by  his 
agreement  and  conduct  and  his  failure  to 
notify^  the  payee  he  was  estopped  from  pleading 
want  of  consideration,  or  the  statute  of  limita- 
tions. Davis  V.  Ramage,  23  Ky.  L.  Rep.  1420. 
66  S.  W.  340.  In  this  case  the  son  entered 
into  possession  of  the  land  under  the  agree- 
ment, and  was  in  possession  at  the  time  of  the  suiL 

In  one  case  the  doctrine  of  estoppel  was 
held  to  apply  where  the  defendant  would  gain 
an  advantage  by  his  own  fraud,  or  put  the 
plaintiff  to  an  action  on  the  agreement.  Notes 
were  made  in  1841,  payable  In  one  and  two 
years,  and  in  1844  a  contract  in  writing  was 
made  by  which,  for  further  indulgence,  the 
debtor  agreed  to  deliver  a  certain  amount  of 
cotton  in  extinguishment  of  the  notes.  It  was 
held  that  this  agreement  operated  by  way  of 
estoppel  in  pais  to  a  defense  under  the  statute 
of  limitations.  Randon  v.  Tobey,  11  How.  U. 
S.  493,  13  L.  ed.  784. 

But  in  Mississippi  it  is  held  that  an  exten- 
sion of  the  time  of  psjrment  on  a  note  most 
be  in  writing,  under  Miss.  Rev.  Code,  f  2688, 
providing  that  no  acknowledgment  or  promise 
shall  be  deemed  sufficient  evidence  of  a  new 
contract  under  the  statute  of  limitations,  un- 
less such  acknowledgment  or  promise  shall  be 
in  writing  and  signed  by  the  party.  There- 
fore it  was  held  that  the  bar  of  the  statute 
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the  propriety  of  an  amended  petit'-on  has 
reference  to  the  case  of  the  plaintiif 'b  recov- 
ering damages  for  a  breach  of  the  contract, 
and  not  on  his  original  cause  of  action.  In 
the  case  before  us  appellee  was  retained  in 
the  service,  in  accordance  with  the  promise. 
This  was  the  inducement  for  him  to  forbear 
from  bringing  his  action,  and  after  the  end 
of  the  year  he  was  discharged  from  service. 
The  suit  here  was  brought  on  the  original 
cause  of  action.  The  defense  of  limitation 
could  not  be  presented  by  demurrer,  and  it 
was,  therefore,  unnecessary  for  the  plaintiff 
to  anticipate  this  defense  in  his  petition,  for 
the   defendant   might   have   chosen   not   to 


plead  the  stati^te.  When  it  did  plead  it. 
it  was  proper  for  the  plaintiff  to  reply,  and 
set  up  the  matter  in  avoidance  of  the  plea, 
showing  that  the  statute  had  not  run.  No 
matter  need  be  set  iip  in  an  amended  peti- 
tion which  might  not  properly  be  put  in  the 
petition  in  .the  first  place,  and  it  was  im- 
proper for  the  plaintiff  in  this  case  to  have 
set  up  the  matter  relied  on  in  the  reply  in 
his.  petition,  unless  he  sought  damages  for 
the  breach  of  the  contract. 
Judgment  affirmed. 

Settle,  J.,  did  not  sit. 


was  not  avoided  by  reason  of  an  alleged  verbal 
contract  by  which  the  parties,  under  a  sufA- 
dent  consideration,  agreed  to  extend  the  time 
for  the  payment  of  the  note,  even  though  by 
the  contract  the  creditor  placed  it  out  of  his 
power  to  sue,  on  the  ground  that  where  the 
acknowledgment  was  required  by  the  statute 
to  be  in  writing,  a  contract  having  the  same 
effect  must  also  be  in  writing.  Perry  v.  Ellis, 
e2  Miss.  711. 

And  an  indefinite  extension  of  the  time  to 
redeem  was  held  not  to  create  an  estoppel, 
under  U.  S.  Bev.  Stat.  5057,  providing  that  no 
niit  shall  be  maintained  between  an  assignee 
in  bankruptcy  and  a  person  claiming  adversely, 
touching  property.  Unless  brought  within  two 
years  of  the*  time  when  the  cause  of  action  ac- 
crued, where  an  assignee  bought  land  under  a 
deed  of  trust  securing  certain  debts,  including 
one  due  to  the  bankrupt,  and  the  debtor  more 
than  two  years  after  the  purchase  brought  suit 
to  set  It  aside.  It  was  contended  that  the  as- 
signee should  have  been  estopped  from  plead- 
ing the  statute,  because,  after  his  purchase,  he 
represented  to  the  respondent  that  he  would 
permit  her  to  redeem  the  land  upon  payment  of 
the  debt.  It  was  held  that  this  alone  was  not 
sufficient  to  take  the  case  out  of  the  statute  of 
limitations,  as  no  time  for  redemption  was  fixed, 
and  no  attempt  to  redeem  was  shown.  Phelan 
V.  O'Brien,  4  McCrary,  466,  18  Fed.  656.  The 
court  said :  "  The  most  that  can  be  claimed  is 
that  respondent  was  to  have  the  right  of  priv- 
ilege to  redeem  Indefinitely.  If  such  was  the 
agreement,  it  was  void  for  want  of  mutuality, 
and  not  sufficient  to  prevent  the  running  of  the 
statute  of  limitations.** 

In  Splcer  v.  Baplee,  4  App.  Dlv.  471,  38  N. 
T.  Supp.  806,  it  was  held  that  there  was  no 
foundation  for  the  doctrine  of  estoppel,  but 
that  the  statute  of  limitations,  by  consent  of 
all  parties  Interested,  might  be  waived  by  an 
executor  where  a  claim  was  accepted  In  writ- 
hig  as  valid. 

III.  Request  for  delay. 

There  seems  to  be  some  confilct  In  the  few 
cases  arising  out  of  requests  for  delay.  In  one 
ease  holding  that  there  was  no  estoppel  the 
delay  was  twenty  years,  and  In  another  case 
the  holding  was  on  the  ground  that  there  must 
also  exist  a  promise  In  writing  not  to  plead 
the  statute. 

A  request  In  writing  by  the  sureties  on  the 
bond  of  a  bank  officer  that  no  further  proceed- 
ings be  taken  for  the  collection  of  the  obliga- 
tions to  the  corporation  of  the  late  Samuel  B. 
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Hunt,  or  his  estate,  or  against  the  under- 
signed as  sureties  on  the  bond  of  S.  B.  H.  as 
an  officer  of  this  bank,  until  '*  we  request  that 
such  proceedings  be  taken,*'  given  pending  the 
running  of  the  statute,  was  held  to  estop  the 
obligors  from  pleading  the  statute.  State  Loan 
&  T.  Co.  V.  Cochran,  180  Cal.  245,  62  Pac. 
466,  600.  In  this  case  It  was  stated  that 
the  authorities  are  confilcting  as  to  the  validity 
of  an  agreement  to  waive  the  statute ;  but  that 
In  California  the  validity  Is  regarded  as  es- 
tablished ;  and  It  was  held  that  the  statute  did 
not  commence  to  run  from  the  written  request, 
but  from  the  time  that  the  parties,  or  one  of 
them,  ceased  to  act  upon  It. 

And  where  creditors,  at  the  request  of  the 
debtor,  signed  an  agreement  not  to  sue  him 
for  two  years  on  the  debts  owing  by  him,  It 
was  held  that  such  agreement  was  an  estoppel 
in  paie  as  to  the  two  years,  where  a  creditor 
acted  upon  It,  and  he  would  be  injured  by  al- 
lowing It  to'  be  disregarded.  Bowe  v.  Thomp- 
son, 15  Abb.  Pr.  877. 

But  In  Baby  v.  Stoman,  127  N.  C.  463,  37 
8.  B.  476,  It  was  held  that  the  debtor  was  not 
estopped  from  pleading  the  statute  of  limita- 
tions, although  the  delay  had  been  caused  by 
his  request  not  to  sue,  where  there  was  no 
agreement  not  to  plead  the  statute.  In  this 
case  the  court  said:  "The  promise  to  pay, 
not  being  in  writing,  cannot  be  received  as  evi- 
dence of  a  new  or  continuing  contract,  to  de- 
feat the  operation  of  the  statute.  Code,  |  172. 
The  defendant  Is  not  estopped  to  plead  the 
statute,  as. his  promise  was  not  an  agreement 
not  to  plead  It,  as  It  was  In  Haymore  v.  Yadkin 
County,  85  N.  C.  268.  A  request  not  to  sue 
will  not  stay  the  statute,  it  must  be  an  agree- 
ment not  to  plead  It.  Hill  v.  Ullliard,  103  N. 
C.  84,  9  S.  E.  630." 

And  where  the  obligor  of  a  note  made  a  pay- 
ment thereon,  and  wrote  on  the  note,  **If  not 
paid  I  request  indulgence,'*  It  was  held  that  the 
indorsment  on  the  note  was  a  request  for  In- 
dulgence,'but  would  not  estop  the  debtor  from 
relying  on  the  statute  of  limitations.  Carr  v. 
Bobinson,  8  Bush,  260.  In  this  case  the  court 
Bald:  *'ThIs  request  was  made  at  or  about 
the  time  the  note  was  executed,  and  there  was 
no  reason  why  suit  could  not  have  been  insti- 
tuted at  any  time  afterward;  and  no  more 
force  should  be  attached  to  this  indorsement 
than  If  the  request  had  been  verbally  made 
when  the  note  was  signed.  A  mere  request 
made  for  Indulgence,  either  verbally  or  In  writ- 
ing, twenty  years  before  the  Institution  of  the 
suit.  Is  no  reason  for  forbearance  for  such  a 
length    of    time,    and    cannot    be    relied    on 
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by  the  obligees  in  the  note,  as  haying  been 
made  to  lull  them  Into  security,  in  order  that 
the  statute  might  be  successfully  pleaded." 

IV.  Representations  a§  to  material  facte. 

An  estoppel  has  been  held  to  apply  where  a 
party  was  prevented  from  taking  action  within 
the  time  prescribed  by  the  statute  by  reason  of 
representations  made  to  him  of  existing  faces, 
within  the  knowledge  of  the  party  making 
them,  and  of  which  the  party  relying  thereon 
was  ignorant.  But  where  both  parties  are 
equally  informed,  or  the  representations  did 
not  delay  the  bringing  of  the  action ;  or  where 
there  is  no  inducement  given  for  delay ;  or 
where  the  representation  Is  as  to  something  to 
be  done,  or  is  not  Intended  to  prevent  a  suit, 
and  made  with  an  honest  belief ;  or  where  there 
is  no  concealment,  or  any  effort  to  prevent  a 
suit, — It  Is  held  that  there  is  no  estoppel.  It 
is  held  in  Connecticut  that  an  equitable  estop- 
pel cannot  be  set  up  as  against  the  statute  of 
limitations  in  a  court  of  law. 

A  purchaser  was  held  estopped  from  claim- 
ing that  a  prior  statute  giving  six  months  for 
redemption  applied,  where  he  agreed  and  rep- 
resented to  the  debtors  that  an  amending  stat- 
ute giving  twelve  months,  which  was  in  effect 
when  a  decree  in  foreclosure  was  made,  was 
the  statute  which  controlled,  and  the  debtors 
relied  upon  that  agreement.  Benson  v.  Bunt- 
ing. 127  Cal.  682,  69  Pac.  991. 

Cal.  Code  Ov.  Proc.  i  702,  provided  that  the 
redemption  from  mortgage  sales  might  be  made 
within  six  months  after  the  sale.  In  1897 
this  was  amended  by  extending  the  time  for 
redemption  to  twelve  months.  The  court  said : 
"If,  therefore,  it  be  conceded  that  the  repre- 
sentations touching  the  time  for  redemption 
where  made  with  an  honest,  though  erroneous, 
belief  that  they  were  true,  no  injustice  would 
be  done  the  defendant  in  permitting  the  plain- 
tiffs now  to  redeem.  Upon  that  supposition, 
the  defendant  made  his  bid  upon  the  basis  of  a 
twelve-months  period  for  redemption,  and  he 
should  have  accepted  their  offer  to  redeem, 
made  within  that  time,  end  his  refusal  to  do 
80  operated  as  a  fraud  upon  them,  and  entitled 
them  to  relief  in  equity." 

In  Union  Mortg.  Bkg.  Sc  T.  Co.  v.  Peters,  72 
Miss.  1068,  80  L.  R.  A.  829,  18  So.  497,  it  was 
held  that  one  who  fraudulently  obtained  money 
on  a  mortgage  by  representing  that  his  property 
was  unincumbered  was  estopped  to  contest  the 
mortgagee's  right  of  subrogation  to  prior  liens 
on  the  -ground  that  they  were  barred  by  the 
statute  of  limitations.  In  this  case  the  court 
said:  "The  fraud  of  Peace  in  representing 
that  the  property  was  unincumbered,  and  of 
aecepting  from  the  appellant  the  large  sum* of 
money  it  advanced  on  the  faith  of  his  repre- 
sentations, would  preclude  him,  if  alive,  from 
invoking  the  lapse  of  time  as  a  bar  to  the 
remedy,  by  which  the  injury  he  has  sought  to 
inflict  can  be  avoided.  He  would  be  estopped 
to  Interpose  the  defense,  and  his  representative, 
who  stands  In  his  shoes,  Is  bound  by  the  same 
rule." 

A  purchaser  of  a  lot,  claiming  that  his  deed 
was  lost,  and  that  he  was  unable  to  pay  the 
purchase-money  trust  deed,  rescinded  the  sale 
by  delivering  up  possession  of  the  land  to  the 
vendor.  After  the  trust  deed  was  barred  by 
limitation  he  set  up  the  title  under  the  deed 
alleged  to  have  been  lost  It  was  held  that 
the  debtor  was  estopped  from  setting  up  the 
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statute  of  limitations,  ^tber  as  to  the  amount 
due  on  the  note,  or  as  to  the  taxes  paid,  with 
interest,  by  the  vendor.  Kelly  t.  Wagner,  61 
Miss.  299.  This  was  a  bill  in  equity  to  estop 
the  debtor  from  setting  up  any  rights  under 
the  deed.  The  effect  of  this  decree  would  be 
to  grant  the  creditor  a  foreclosure  of  the  trust 
deed,  and  to  require  the  creditor  to  pay  taxes 
and  for  improvements  before  he  could  set  up  a 
title. 

But  in  Parks  v.  Satterthwaite,  132  Ind.  411. 
32  N.  E.  82,  It  was  held  that  the  assurance  by 
a  trustee  (the  date  of  which  was  not  stated) 
that  he  had  so  arranged  the  matter  that  the 
owner  of  the  money  would  obtain  the  same,  did 
not  operate  as  an  estoppel  to  preclude  the  de- 
fense of  the  statute  of  limitations,  where 
there  was  no  finding  that  there  was  a  fraudu- 
lent act  or  fraudulent  intent.  The  court  said  : 
"  We  agree  with  counsel  that  there  may  be 
cases  where  the  person  charged  as  a  trustee 
may  be  estopped  from  availing  himself  of  the 
statute,  but  we  cannot  hold  that  the  appellee  la 
estopped  from  setting  up  that  defense.  There 
is  no  finding  that  there  was  any  fraudulent  con- 
cealment of  the  receipt  of  the  money,  nor  any 
fraudulent  attempt  to  prevent  the  appellant 
from  ascertaining  and  enforcing  his  rights." 
This  was  an  action  by  a  son  against  his  father's 
estate  for  bounty  money  collected  for  the  son, 
who  was  a  minor  when  he  enlisted. 

And  where  both  parties  are  equally  informed 
as  to  all  the  facts  an  estoppel  will  not  apply. 
This  was  held  In  Andreae  v.Redfield,  98  U.  8. 
226,  25  L.  ed.  168,  where  illegal  custom  duties 
were  paid  under  protest,  and  the  collector, 
when  sued  for  the  same  seven  years  there- 
after, pleaded  the  statute  of  limitations.  In  a 
bill  in  equity  by  complainant  for  an  injunction 
to  restrain  the  plea  at  law,  it  was  claimed  that, 
under  the  rules  and  practice  of  the  Treasury 
Department,  the  presentation  of  the  claim  to 
the  auditor  would  stop  the  statute  from  run- 
ning, and  that  the  statement  of  an  officer  In 
the  custom  house  to  that  effect  prevented  the 
bringing  of  the  suit  It  was  held  that  these 
statements  did  not  amount  to  a  contract  and 
were  without  consideration,  and  could  not  have 
the  effect  to  estop  the  respondent  from  plead- 
ing the  bar  of  the  statute. 

And  where  an  action  was  brought  against 
an  abstractor  of  title  for  negligence,  it  was 
held  that  the  fact  that  the  defendant  expressed 
to  plaintiff  his  confidence  in  the  titles  after  a 
suit  in  ejectment  was  instituted  by  a  claimant, 
and  within  five  years  next  before  the  suit  for 
negligence  was  brought,  did  not  operate  as  an 
estoppel.  Schade  v.  Gehner,  133  Mo.  252,  34  S. 
W.  576. 

In  Colorado  Fuel  &  I.  Co.  v.  Lenhart,  6  Colo. 
App.  611,  41  Pac.  834,  an  action  was  brought 
to  render  directors  of  a  corporation  liable  for 
a  debt,  under  Colo.  Gen.  Stat  S  262,  providing 
that,  for  the  failure  to  file  an  annual  report  in 
January,  directors  should  be  liable  for  debts 
of  the  company  during  the  preceding  year,  and 
until  such  report  shall  have  been  made,  and  | 
2170,  providing  that  such  action  must  be  com- 
menced within  one  year  after  the  cause  of  ac- 
tion accrues.  To  the  defense  of  the  statute  of 
limitations  it  was  claimed  that  a  report  was 
made  February  23,  1889,  and  that  the  liability 
attached  for  not  filing  a  report  in  1890.  But  it 
was  held  that  the  document  filed  was  not  a  re- 
port, that  the  cause  of  action  accrued  June 
21st,    1889,    and    that   the   action    which    was 
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begun  In  Augost,  1890,  magt  fall.  It  was  also 
held  that  the  defendants  were  not  estopped  by 
filing  the  document  In  1889,  from  claiming  that 
it  was  not  a  report,  as  there  was  no  act  ou 
their  part  by  which  the  plaintiff  was  Induced 
to  beliere  that  the  company  had  filed  the  report 
required  by  the  statute,  and  that  the  transac- 
tion relating  to  the  debt  was  not  in  any  degree 
infiaenced  by  belief  or  disbelief  on  the  sub- 
ject 

And  where  a  debtor,  being  about  to  go  away, 
represented  to  his  creditor  that  he  did  not  in- 
tend to  return,  and,  without  any  purpose  to 
decelTe,  subsequently  returned  and  was  sued 
six  years  thereafter,  it  was  held  that  he  was 
not  estopped  by  the  representation  from  plead- 
ing the  statute  of  limitations  and  showing 
that  he  never  acquired  residence  elsewhere. 
UDgdon  v.  Doud,  10  Allen,  433.  In  this  case 
the  court  said :  "  The  doctrine  of  estoppel  or 
exclusion  of  erldence  on  the  ground  that  it  Is 
contrary  to  a  previous  statement  of  a  party 
does  not  apply  to  such  a  representation.  The 
reason  on  which  the  doctrine  rests  is,  that  it 
would  operate  as  a  fraud  if  a  party  was  al- 
lowed to  aver  and  prove  a  fact  to  be  contrary 
to  that  which  he  had  previously  stated  to 
another  for  the  purpose  of  Inducing  him  to 
act  and  to  alter  his  condition,  to  his  preju- 
dice, on  the  faith  of  such  previous  statement. 
But  the  reason  wholly  fails  when  the  repre- 
sentation relates  only  to  a  present  Intention  or 
purpose  of  a  party,  because,  being  in  its  nature 
oncertain  and  liable  to  change,  it  could  not 
properly  form  a  basis  or  inducement  upon 
which  a  party  could  reasonably  adopt  any  fixed 
and  permanent  course  of  action.** 

An  action  was  brought  to  recover  money 
paid  by  a  railroad  to  another  party  for  right 
of  way,  clalmhig  that  the  land  was  partly 
owned  by  plaintiff,  and  that  a  misrepresenta- 
tion of  the  defendant  as  to  the  boundary  of  the 
land  prevented  suit  at  an  earlier  date,  and  that 
defendant  was  thereby  estopped  from  relying 
on  the  two  years'  statute.  It  was  held  that 
the  representation  was  not  fraudulent  or  in- 
tended to  prevent  a  suit  for  money,  but  that  It 
was  made  In  an  honest  belief  as  to  the  true  lo- 
cation, and  there  was  no  estoppel.  McFaddln 
V.  Prater  (Tex.)  3  S.  W.  306. 

In  Bank  of  Hartford  County  v.  Waterman, 
26  Conn.  824,  which  was  an  action  founded  on 
the  neglect  of  an  officer  to  make  a  valid  at- 
tachment, and  for  making  a  false  return  that 
he  had  made  such  an  attachment,  the  defense 
was  the  statute  of  limitations.  It  was  held 
that  the  doctrine  of  equitable  estoppel  against 
the  plea  of  the  statute  of  limitations  could  not 
be  Invoked  by  the  plaintiffs  In  an  action  at  law. 
It  was  contended  that  the  representations  set 
out  In  the  sheriff's  return  caused  the  delay  in 
bringing  the  action,  and  that  plaintiffs  were 
misled  by  the  very  record  on  which  they  might 
and  should  rightfully  rely  for  knowledge  of 
their  rights,  and  of  which  the  defendant  was 
himself  the  author,  having  verified  it  under  his 
official  oath.  The  court  said :  "  It  is  palpably 
unjust  for  the  defendant  to  set  up  the  statute 
ss  a  defense  under  such  circumstances ;  to  do 
so  is  in  one  sense  taking  advantage  of  his  own 
wrong.  Yet  it  is  difficult  to  see  that  he  is  not, 
by  the  clear  provisions  of  the  statute  itself, 
protected  in  so  doing ;  nor  are  we  aware  of  any 
well-established  doctrine  by  which  a  party  in 
a  court  of  law  can  be  prohibited,  on  the  score 
of  equitable  estoppel,  from  defending  himself 
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under  a  public  statute,  designed  to  be  of  uni- 
versal operation  in  the  matter  of  legal  reme- 
dies.'* 

V.  PaymenU. 

Payments  which  cause  the  party  to  refrain 
from  bringing  an  action,  and  which  induce  a 
reasonable  belief  that  they  are  made  to  pre- 
vent suit,  are  held  to  create  an  estoppel.  But 
a  payment  by  an  heir  or  devisee,  where  there 
is  no  obilgatloD  to  pay  the  debt.  Is  held  not  to 
create  an  estoppel.  Silence  on  receiving  an 
account  rendered  is  held  not  to  create  an 
estoppel,  and  a  plea  by  an  Indorser  when  sued 
that  payments  were  made  by  the  maker  is  held 
not  to  prevent  a  plea  of  the  statute  of  IhniU- 
tions. 

A  creditor  was  induced  by  his  debtor  to  be- 
lieve that  a  payment  made  to  a  stranger  at  the 
creditor's  request  was  intended  as  a  payment 
on  the  debt,  and  would  stop  the  running  of  the 
statute.  It  was  held  that  an  estoppel  existed. 
Chase  v.  Carney,  00  Ark.  491,  31  S.  W.  43. 

Bo,  conduct  of  the  defendant  in  inducing  the 
plaintiff  to  refrain  from  bringing  action  within 
the  period  fixed  by  the  statute  was  held  to 
estop  the  defendant  from  relying  upon  the 
statute  of  limitations.  Renackowsky  v.  Water 
Comrs.  122  Mich.  613,  81  N.  W.  681.  This  was 
an  action  against  a  board  of  water  commis- 
sioners of  a  city  for  personal  injuries.  The 
defendant  had  made  payment  up  to  a  short 
time  prior  to  the  suit,  and  had  adopted  reso 
lutlons,  before  the  time  had  expired  under  the 
statute,  in  which  it  was  resolved  that  plaintiff 
should  receive  pay.  The  course  of  conduct  of 
the  defendant  was  such  as  to  render  it  unjust 
and  inequitable  that  the  statute  of  limitations 
should  be  set  up  as  a  defense. 

And  where  a  debtor  executed  72  notes,  and 
gave  a  building  association  a  lien  which  pro- 
vided that.  If  any  3  notes  remained  unpaid 
after  maturity,  then  all  might  be  foreclosed, 
it  was  held  that,  on  the  default  of  8  notes,  the 
whole  debt  matured,  and  the  statute  of  limita- 
tions began;  but,  where  payments  were  subse- 
quently made  on  the  other  notes,  and  the  cred- 
itor was  induced  to  believe  that  they  would  be 
paid  in  due  course  of  time,  such  conduct  on 
the  part  of  the  debtor  estopped  him  from  rely- 
ing upon  such  default,  and  the  principle  of 
estoppel  by  waiver  applied.  San  Antonio  Real 
Estate  Bldg.  Sc  L.  Asso.  v.  Stewart,  04  Tex. 
441,  61   B.  W.  386. 

And  an  administrator  was  held  to  be  estopped 
from  setting  up  the  statute  of  limitations  to 
defeat  the  action,  where,  after  having  made 
payment  upon  a  claim  against  the  estate,  he 
recognized  it  as  valid  in  his  report  and  petition 
to  sell  real  estate,  and  offered  to  pay  plaintiff 
In  real  estate,  thus  leading  the  claimant  to  be- 
lieve that  it  was  approved  and  admitted,  and 
inducing  him  to  act  accordingly.  Wilson  v. 
McElroy,  83  Iowa,  003,  60  N.  W.  55.  In  this 
case  notice  was  served  on  the  administrator 
when  the  claim  was  filed.  The  defense  was 
that,  as  no  original  notice  was  put  In  the  hands 
of  the  sheriff,  the  statute  continued  to  run. 
It  was  held  that  the  statute  ceased  to  run  at 
the  time  the  notice  was  dispensed  with  by  the 
admissions  of  the  administrator.  The  court 
said :  '*  He  cannot,  by  his  acts  and  declara- 
tions, induce  the  plaintiff  to  delay  proceedings 
in  the  case,  and  then,  because  of  such  delay, 
invoke  the  statute  of  limitations  to  defeat  the 
action." 
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But  a  payment  on  a  debt  of  the  estate  by  an 
heir  was  held  not  to  create  an  estoppel  as  to 
her,  where  she  was  under  no  legal  obligation 
to  pay  the  debt  or  interest,  although,  In  con- 
sideration of  the  payment  of  interest  from  year 
to  year,  the  creditor  agreed  not  to  foreclobe 
a  mortgage  on  the  land  until  a  certain  time, 
within  which  time  the  debt  became  barred. 
Perry  v.  Bills,  62  Miss.  711. 

And  a  conveyance  to  a  creditor  of  an  estate 
by  an  infant  heir,  In  payment  of  the  debt,  and 
subject  to  ratification  on  his  attaining  major- 
ity, was  held  not  to  estop  him  from  pleading 
the  statute  of  limitations,  in  defense  to  an  ap- 
plication by  the  creditor  for  an  order  to  sell 
the  land  for  payment  of  the  debt,  where  the 
contract  was  disaffirmed  by  the  Infant  after 
majority.  Warren  t.  Hearne,  82  Ala.  554,  2 
8o.  401.  The  court  said:  "An  heir  is  not 
estopped  to  plead  the  statute  of  limitations, 
when  It  is  attempted  to  charge  the  land  by  bar- 
ing made  payments  on  the  debt  of  his  ancestor, 
though  he  may  be  in  possession  of  the  de- 
scended property.  Such  voluntary  payment  is 
not  an  admission  or  representation  of  any  fact, 
the  contrary  of  which  the  heir  should  in  con- 
science be  precluded  to  assert,  because  having 
misled  the  creditor  to  his  prejudice." 

So  a  widow  devisee  making  partial  pay- 
ments on  a  debt  against  the  estate  was  held 
not  to  be  estopped  from  pleading  the  statute 
of  limitations  In  bar  to  an  action  by  the  cred- 
itor, fjewis  V.  Ford,  67  Ala.  143.  This  was 
under  Ala.  Code  1876,  |  3240,  providing  that 
no  act,  promise,  or  acknowledgment  is  sufficient 
to  remove  the  bar  of  the  statute  of  limitations, 
except  a  partial  payment  made  upon  the  con- 
tract by  the  party  sought  to  be  charged,  be- 
fore the  bar  is  completed,  or  an  unconditional 
promise  in  writing  signed  by  the  party  to  be 
charged  thereby.  It  was  held  that  there  was 
no  sufficient  element  of  estoppel  by  payment 
made  by  the  widow  while  continuing  in  pos- 
session of  the  adverse  property,  as  no  fact  was 
admitted  or  denied,  by  word  or  act,  which  in 
conscience  precluded  an  assertion  to  the  con- 
trary. The  court  said :  "Here  there  is  no 
ignorance  of  fact  alleged,  no  deception  prac- 
tised, no  misstatement  made,  nor  even  improper 
silence  averred,  which  has  Induced  appellant 
to  alter  his  previous  position,  to  his  injury. 
He  was  charged  with  a  knowledge  of  the  law, 
and  must  have  known  that  his  claim  was  barred 
by  lapse  of  time.  We  do  not  hold  that  a  party 
may  not  be  estopped  from  pleading  the  statute 
of  limitations,  where  there  is  a  concealment, 
or  misrepresentation,  of  a  fact  of  which  the 
pai'cy  Injured  was  i^orant,  and  by  which  con- 
duct he  wns  misied  to  his  prejudice.  All  stat- 
utes are  to  be  construed,  as  far  as  possible,  to 
discourage  fraud,  and  to  brand  with  disappro- 
bation all  covinous  transactions,  or  unconscion- 
able dealings." 

In  Verrier  v.  Guillou,  97  Pa.  63,  a  party 
agreed  in  writing  to  pay  a  certain  sum  of 
money.  Shortly  afterwards  he  presented  an 
account  for  moneys  previously  advanced  to  the 
payee  in  the  written  obligation,  and  subse- 
quently wrote  to  the  payee,  calling  his  atten 
tion  to  these  payments.  In  an  action  on  the 
obligation  it  was  contended  that  these  pay- 
ments should  be  allowed  as  set-off,  and  that 
the  creditor  who  brought  the  action  was  es- 
topped from  pleading  the  statute  of  limitations 
against  set-off  by  reason  of  his  silence  in  re- 
^rd  to  the  statements  claiming  payments  pre- 
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viously  advanced  before  the  execution  of  the 
obligation.  It  was  held  that  the  receipt  of  the 
account  without  objection  wonid  not  estop  the 
debtor  from  pleading  the  statute  of  limitationa 
The  court  said:  "We  think  it  very  clear  that 
he  did  nothing  more  than  receive  the  account 
as  sent,  without  returning  any  objection,  and 
that  only  made  it  prima  facie  evidence  against 
him.  It  is  not  pretended  that  such  an  act  oy 
a  debtor  thereafter  forever  estops  him  from 
pleading  the  statute  as  a  bar.  In  no  sense  can 
it  operate  as  an  estoppel.  The  statute  runs 
from  the  date  the  account  Is  rendered.  If  it  be 
then  due,  as  it  would  against  any  other  simple- 
contract  debt  To  avoid  the  statutory  bar, 
the  defendant  contends  that  the  plahitlff's  si- 
lence was  an  admission  of  the  claim  of  pay- 
ment; but  no  claim  of  payment  on  this  con- 
tract was  made;  the  claim  was  an  account  or 
payments  to  and  for  the  plaintiff  only.  It  is 
very  clear  that  it  is  barred,  whether  the  sUt- 
ute  runs  from  the  time  he  made  such  payments, 
or  from  the  date  he  rendered  the  account" 

A  plea  by  an  indorser  of  a  note  that  pay- 
ments had  been  made  upon  the  note  by  the 
maker,  and  asking  that  the  note  be  credited 
therewith  was  held  not  to  preclude  him  from 
setting  up  the  statute  of  limitations.  McMul- 
len  V.  Bafferty,  24  Hun,  363,  Affirmed  In  89  N. 
T.  456.  (The  term  "estoppel"  is  not  used  in  the 
opinion.) 

VI.    Aoiiont  on  in$urance  policies. 

The  general  rule  is  that  an  insurance  com- 
pany will  be  estopped  from  relying  on  the  lim- 
itation clause  of  its  policy  requiring  suit  to  be 
brought  thereon  within  a  limited  time,  where 
such  company  has  prevented  the  policy  holder 
from  suing  within  that  time  by  holding  out 
prospects  of  payment  and  settlement 

So,  representations  by  the  company's  agent  to 
the  assured  that  the  claim  would  be  paid  with- 
out suit,  which  prevented  him  from  bringing  a 
suit  until  more  than  six  months  after  the  loss, 
were  held  to  estop  the  company  from  relying  on 
the  six-months'  clause.  Phenix  Ins.  Co.  v.  Rad 
Bila  Hora  Lodge,  41  Neb.  21,  59  N.  W.  752. 
In  this  case  the  court  said :  "We  have  no  doubt 
that  it  such  a  provision  is  of  any  validity,  the 
company  may,  by  Its  conduct  estop  itself  from 
claiming  the  benefit  thereof,  and  that  when  the 
company,  by  holding  out  prospects  of  an  amica- 
ble settlement.  Induces  the  plaintiff  to  forbear 
suit  until  after  the  expiration  of  the  time  lim- 
ited, the  company  is  thereby  estopped  from 
claiming  the  benefit  of  the  special  limitation." 

So  where  a  suit  was  prevented  by  an  adjuster 
representing  to  the  holder  of  a  policy  that  the 
terms  of  the  policy  had  been  complied  with,  and 
that  a  settlement  of  the  loss  would  be  made,  it 
was  held  that  the  company  was  estopped  from 
relying  upon  the  conditions  of  the  policy.  Blsh 
V.  Hawkeye  Ins.  Co.  69  Iowa,  184,  28  N.  W. 
553.  In  this  case  the  court  said :  "Any  course 
of  conduct  by  the  defendant  which  would  be 
sufficient  to  induce  the  plaintiff  to  believe,  and 
act  upon  such  belief,  that  these  conditions  were 
waived,  or  were  regarded  by  defendant  as  com- 
plied with,  would  estop  It  from  afterwards  set- 
ting up  the  conditions  as  a  defense.  No  pru- 
dent man  would  bring  suit  if  he  believed  his 
claim  would  be  paid  without" 

And  such  conduct  on  the  part  of  the  company 
as  would  equitably  estop  it  from  pleading  the 
prescribed  limitation  was  held  to  exist  where 
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the  agent  of  the  company  within  thirty  days 
after  the  Are.  and  after  proof  of  loss,  assured 
the  plaintlflT  that  the  loss  would  he  paid,  which 
was  repeated  after  sixty  days  had  elapsed  from 
the  proof  of  loss,  and  premiums  were  subse- 
quently accepted ;  the  policy  prohibiting  a  suit 
within  sixty  days  after  the  loss,  and  limiting 
the  time  of  bringing  an  action  to  twelve  months 
after  the  date  of  the  fire.  Thompson  ▼.  Phenix 
Ins.  Co.  186  U.  8.  287,  34  L.  ed.  408,  10  Sup. 
Ct  Rep.  1019.  In  this  case  it  was  held  that,  if 
the  failure  of  the  plaintiff  to  sue  within  the 
thne  prescribed  by  the  policy,  computing  the 
tune  from  the  date  of  the  fire,  was  due  to  the 
conduct  of  the  company.  It  could  not  avail  Itself 
of  the  limitation  of  twelve  months,  and  that 
nch  waiver  need  not  be  in  writing. 

And  a  promise  by  an  Insurance  company  to 
consider  proof  of  loss  and  an  agreement  to 
notify  the  beneflclary  of  the  result  thereof  was 
held  to  estop  the  company  /rom  pleading  the 
delay,  either  in  making  the  proof,  or  commenc- 
ing the  suit.  Mickey  v.  Burlington  Ins.  Co.  35 
Iowa,  174,  14  Am.  Rep.  404.  This  was  on  the 
ground  that  the  insured  relied  upon  the  good 
faith  of  the  defendant  in  respect  to  these  agree- 
ments, and  governed  his  actions  accordingly. 

And  the  action  of  an  insurance  company  In 
inducing  the  beneficiary  to  believe  that  it  would 
settle  without  suit  was  held  to  create  an  estop- 
pel, and  prevent  the  company  from  relying  on 
the  clause  of  the  policy  requiring  an  action  to 
be  brought  within  a  certain  time.  Allemania  F. 
In&  Co.  V.  Peck,  133  111.  220,  24  N.  B.  688. 
AiBrming  33  111.  App.  548.  In  this  case  the 
court  instructed  the  Jury:  "If  they  still  fur- 
ther find  from  the  evidence  that,  from  the  date 
of  the  fire  up  to  the  time  the  suit  was  com- 
menced, there  were  pending  negotiations  be- 
tween the  plaintiffs  and  the  defendant  company 
or  its  agents  In  reference  to  the  settlement  or 
adjnstment  of  the  loss  in  question,  and  that  the 
company  or  Its  agents,  by  holding  out  reason- 
able hopes  of  an  adjustment  or  settlepient,  de- 
terred the  plainttfTs  from  bringing  their  suit 
within  the  time  limited,  then  in  such  case  the 
defendant  company  is  estopped  from  setting  up 
the  limitation  clause  as  a  defense  in  this 
cause." 

Negotiations  for  a  settlement  of  an  insur- 
ance policy,  and  representations  that  the  com- 
pany was  ready  to  settle  for  such  an  amount  as 
it  was  liable  for  whether  a  suit  was  brought  or 
not,  which  were  of  such  a  character  as  to  in- 
duce plalntlOT  to  withhold  the  bringing  of  the 
suit  under  the  belief  that  the  defendant  would 
pay  without  suit,  or,  if  It  would  not  do  this, 
that  it  would  not  urge  as  a  defense  that  the 
plaintiff  had  not  broken  off  negotiations  and 
brought  suit  before  the  time  required  had 
elapsed,  were  held  to  estop  the  company  from 
setting  up  the  defense  of  limitations.  Fireman's 
Fund  Ins.  Co.  v.  Western  Refrigerating  Co.  55 
HI.  App.  329.  The  court  said :  *'Under  such 
circumstances,  to  permit  the  defendant  to  now 
avail  Itself  of  this  defense  would  be  to  encour- 
sge  deception  and  fraud." 

In  Klllips  V.  I*utnam  Fire  Ins.  Co.  28  Wis. 
472,  0  Am.  Bep.  506,  where  the  Insured  was  de- 
layed about  five  months  In  making  his  proof  of 
loss  by  the  acts  and  omissions  of  the  authorized 
agent  of  the  insurance  company,  the  company 
was  held  estopped  from  claiming  the  benefit  of 
the  clause  requiring  an  action  to  be  brought 
within  twelve  months  after  loss.  In  this  case 
the  court  said :  '*But  such  contract  of  limita- 
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tlon  in  any  given  case,  like  all  other  stipulations 
and  covenants,  may  be  modified,  waived,  or  ex- 
tended by  the  parties  thereto.  Or  the  party  In 
whose  favor  the  limitation  la  Imposed  may  be 
estopped,  by  his  own  act  or  omission,  from 
claiming  the  benefit  of  It.  .  .  .  We  conclude, 
therefore,  that  there  was  evidence  from  which 
the  Jury  were  warranted  In  finding  (as  we  mubt 
assume  they  did  find)  that,  by  the  acts  and 
omissions  of  the  authorized  agent  of  the  defend- 
ant, the  plaintiff  was  delayed  about  five  months 
in  making  his  proofs  of  loss,  and  that  by  means 
thereof  the  time  within  which  he  might  have 
commenced  the  action  without  being  barred  by 
the  limitation  contained  In  the  policy  was  ex- 
tended to  a  time  later  than  September  30th. 
1868,  the  date  of  the  commencement  thereof." 

In  Railway  Pass.  &  Freight  Conductors'  Mut. 
Aid  &  Ben.  Asso.  v.  Loomis,  142  111.  560,  32 
N.  E.  424,  It  was  said:  "Where  an  Insurance 
company  leads  a  party  to  delay  the  bringing  of 
suit,  or  to  dismiss  a  suit  already  pending,  by 
holding  out  hopes  of  adjustment,  or.  by  making 
promises  to  i»ay,  It  Is  estopped  from  taking  ad- 
vantage of  such  delay,  or  dismissal,  by  pleading 
the  statute  of  limitations."  In  this  case  it  wa-s 
held  that  there  had  been  no  Inducement  held  out 
to  cause  a  delay. 

In  David  v.  Oakland  Home  Ins.  Co.  11  Wash. 
181,  30  Pac.  443,  an  insurance  company,  not 
denying  Its  liability  for  loss  until  after  tJie  ex- 
piration of  six  months,  and  inducing  the  Insured 
to  believe  that  the  matter  was  held  open  only 
for  adjustment,  was  held  to  have  waived  the 
clause  in  the  policy  requiring  an  action  to  he 
brought  within  six  months.  It  was  also  held 
that  such  waiver  would  continue  until  definite 
action  on  the  part  of  the  company  rejecting  the 
claim.  The  brief  of  the  Insured  claimed  the 
company  was  estopped  by  inducing  the  delay, 
but  the  court  does  not  put  it  upon  any  ground 
other  than  that  of  waiver. 

But  the  mere  pendency  of  negotiations,  or 
occasional  Interviews  In  regard  to  a  settlement, 
will  not  operate  as  an  estoppel  and  prevent  the 
company  from  relying  on  the  limitation  clause, 
unless  something  is  said  or  done  which  is  de- 
signed or  calculated  to  Induce  the  policy  holder 
to  believe  that  the  company  Intends  to  waive 
that  provision  of  the  policy. 

So,  an  insurance  company  was  held  not  to  be 
estopped  from  relying  on  the  limitation  clause 
of  a  policy  where  an  adjustment  was  declined 
while  suits  were  pending  against  it  by  other 
parties.  Ripley  v.  JEtna  Ins.  Co.  30  N.  Y.  164, 
86  Am.  Dec.  362.  In  this  case  the  court  said : 
"There  is  not  in  this  case  any  agreement  to 
waive  the  condition  requiring  the  suit,  to  be 
brought  within  a  year,  nor  Is  the  defendant  es- 
topped from  insisting  on  the  condition." 

In  Garretson  v.  Uawkeye  Ins.  Co.  65  Iowa, 
468,  21  N.  W.  781,  It  was  held  that  an  Insur- 
ance company  was  not  estopped  from  Insisting 
that  all  the  terms  of  the  policy  should  be  com- 
plied with,  where  the  adjuster  agreed  with  the 
assured  as  to  the  amount  of  the  loss,  and  the 
company  proposed  to  pay  on  certain  conditions, 
which  failed,  and  It  then  notified  the  assured, 
five  months  before  the  six  months  had  expired, 
that  It  would  not  pay.  The  policy  provided  that 
no  action  could  be  maintained  if  begun  more 
than  six  months  after  the  loss.  The  court  said  : 
"The  defendant  waived  nothing  by  agreeing 
upon  the  amount  of  the  loss,  nor  was  it  thereby 
estopped  from  insisting  that  all  the  conditions 
agreed  upon,  on  which  its  liability  to  pay  de- 


200 


Kentucky  Goubt  of  Appeaus. 


Jak., 


pended,  should  be  compiled  with.  That  Is  to 
say,  It  did  not  waive  the  condition  of  the  pollcj 
that  an  action.  If  necessary  to  enforce  payment 
thereon,  should  be  brought  within  the  time  fixed 
by  the  policy." 

Pendency  of  negotiations  between  the  insured 
and  the  Insurers  was  held  not  to  constitute  an 
equitable  estoppel,  or  operate  as  a  waiver  of  the 
clause  of  the  policy  requiring  an  action  to  be 
brought  within  six  months.  McFarland  v.  Pea- 
body  Ins.  Co.  6  W.  Va.  425.  Attention  Is  called 
to  quite  a  number  of  cases  where  It  was  held 
that  the  Insurance  company,  by  promises  to 
adjust  the  loss,  had  waived  the  condition  In  the 
policy  requiring  suit  to  be  brought  within  a  cer- 
tain time.  Some  of  the  cases  used  in  this  note 
hold  that  the  company  Is  liable  on  the  ground 
of  estoppel  or  waiver,  seeming  to  make  a  dis- 
tinction between  the  two  terms  without  exjplaln- 
ing  the  difference.  The  cases  which  do  not 
discuss  estoppel,  but  decide  solely  upon  the 
ground  of  waiver,  are  not  intended  to  be  in- 
cluded in  this  note. 

VII.    Actiona  on  earriera'  o<mtr€UJts. 

'  Some  carriers'  contracts  require  suit  thereon 
for  damages  to  be  Instituted  within  a  limited 
time.  The  doctrine  of  estoppel  is  held  applica- 
ble to  such  contracts.  In  most  of  the  cases  of 
this  kind  the  decision  Is  on  the  ground  of 
waiver. 

In  Oulf,  C.  &  S.  F.  R.  Co.  v.  Gatewood,'79 
Tex.  80,  10  L.  R.  A.  419,  14  S.  W.  913,  where 
a  shipping  contract  provided  that  no  suit  could 
be  Instituted  unless  within  forty  days  from  the 
time  a  cause  of  action  accrued.  It  was  said 
that,  "if  the  defendant,  by  negotiations  for  a 
settlement  or  otherwise,  so  acted  as  to  Justify 
a  reasonable  belief  on  the  part  of  plaintiff  that 
his  claim  would  be  settled  without  suit,  and  the 
plaintiff,  acting  on  such  belief,  did  not  institute 
his  cause  until  after  the  expiration  of  forty 
days,  the  defendant  would  be  estopped  from  In- 
voking the  limitation."  It  was  held  that  there 
was  no  act  of  the  defendant  that  induced  the 
delay,  and  that  the  plaintiff's  cause  of  action 
was  barred. 

This  case  was  approved,  on  the  question  of 
estoppel,  in  Gulf,  C.  &  S.  P.  R.  Co.  v.  Brown 
(Tex.  Civ.  App.)  24  8.  W.  918,  where  it  was 
held  that  the  question  whether  the  agent  had 
authority  to  waive  the  stipulation  in  a  freight 
contract  of  shipment  requiring  suit  for  damages 
to  be  brought  In  forty  days  should  have  been 
submitted  to  the  Jury. 

In  Galveston,  H.  &  S.  A.  R.  Co.  ▼.  House,  4 
Tex.  Civ.  App.  263,  28  S.  W.  832,  where  It  was 
contended  by  the  plaintiff  that  the  failure  to 
sue  for  damages  on  a  carrier's  contract  within 
forty  days,  as  required  by  the  same,  was  due 
to  inducements  held  out,  or  representations 
made,  by  the  defendant;  and  that  he  was  es- 
topped from  taking  advantage  of  the  same, — 
the  court,  in  reply,  said :  "The  evidence  of  the 
waiver  of  the  clause  of  the  contract  requiring 
the  suit  to  be  brought  within  forty  days,  we 
hold  to  be  sufficient" 

In  Gulf,  C.  &  S.  F«  R.  Co.  v.  Trawlck,  80  Tex. 
270,  15  S.  W.  508,  19  S.  W.  948,  where  a 
freight  contract  contained  a  clause  requiring 
suit  to  be  brought  within  forty  days  from 
the  time  damages  occurred,  and  the  plaintiff 
pleaded,  as  a  cause  for  the  delay,  the  request 
of  the  defendant  not  to  sue,  it  was  held  that 
the  pleading  was  sufficient,  showing  a  waiver, 
but  that  it  was  not  sustained  by  sufficient  evl- 
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dence.  The  defendant  sought  a  ruling  upon 
the  insufficiency  of  evidence  to  support  the 
issue  of  estoppel,  and  it  was  held  that  the  trial 
court  erred  in  not  granting  it;  but  the  case 
does  not  show  what  the  question  of  estoppel 
was,  tmless  discussed  as  one  of  waiver,  as  the 
intructlon  on  estoppel  is  not  stated  in  the 
opinion. 

In  Wabash  R.  Co.  v.  Brown,  152  111.  484,  30 
N.  B.  273,  a  letter  from  the  company's  agent 
that  the  claim  had  been  referred  to  the  legal 
department,  and  that  possibly  an  agreement 
would  be  reached,  was  held  to  constitute  a 
waiver  of  a  clause  in  the  contract  prohibiting 
suit  unless  a  verified  claim  in  writing  was  pre- 
sented within  five  days.  The  discussion  in  the 
opinion  would  apply  to  an  estoppel,  bat  the 
ground  of  the  decision  is  placed  upon  waiver. 

VIII.    Buffitnary. 

The  weight  of  Authority,  as  shown  by  the 
cases,  is  that  a  person  may  waive  his  right  to 
the  protection  of  the  statute  of  limitations,  and 
that  he  who,  by  his  conduct,  statement,  or 
agreement,  induces  or  causes  another  to  forego 
his  rights,  or  fail  to  act,  cannot  afterwards 
take  another  position  and  claim  that  such 
other  party  should  not  have  relied  on  such  con- 
duct, statement,  or  agreement,  but  should  have 
enforced  his  rights  promptly.  This  waiver  of 
the  statute  of  limitations  is  held  to  estop  a 
party  causing  delay  from  relying  on  the  stat- 
ute, and  the  rule  Is  applied  to  agreements,  writ- 
ten or  oral,  representations  as  to  facts,  and 
I»ayments  that  are  intended  to  lead  the  cred- 
itor to  believe  that  they  will  suspend  the  stat- 
ute. The  same  rule  is  applied  to  statements 
by  Insurance  companies  that  prevent  prompt 
action  on  the  part  of  the  assured.  The  excep- 
tional cases  are  in  Texas  and  Mississippi,  where 
it  was  held  that  it  would  be  contrary  to  public 
policy  to  apply  the  doctrine  of  estoppel,  and 
subversive  of  the  statute.  In  a  New  York  case 
it  is  held  that  an  oral  agreement  not  to  plead 
the  statute  of  limitations  is  not  an  estoppel, 
where  there  are  no  representations  as  to  any 
material  facts,  and  that  an  estoppel  cannot  be 
based  on  a  promise,  although  causing  delay ;  but 
this  case  seems  to  differ  from  the  cases  gen- 
erally. I.  T. 


Virginia  H.  BRAND 
George  C.  BRAND,  Impleaded,  ete. 
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1.    Jvrladtetlon  to  render  Jndsment  to 
the  extent  of  the  property-  nttnched 

within  the  state  may  be  acquired  by  attach- 
ment, although  the  owner  is  a  nonresident. 
a.  A  nonresident  owner  of  property 
attached  within  the  state  waives  his  ob- 
jection  to  the  jurisdiction  of  the  court  by 


NOTJB. — As  to  when  statute  of  limitations  will 
govern  action  In  another  state  or  country,  see 
also,  In  this  series,  Brunswidc  Terminal  Co.  v. 
National  Bank,  48  L.  R.  A.  625,  and  noU;  Ar- 
rlngton  v.  Arrington,  52  L.  R.  A.  201 ;  and  Bos- 
ton &  M.  R.  Co.  V.  Hurd,  56  U  R.  A.  193,  with 
cases  In  note  thereto  on  page  206. 
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entering  his  appearance  and  pleading  to  the 
merits. 
8.  A  Indsmeiit  of  the  eourtm  of  a  atate 
where  a  note  la  aent  for  collection 
holdingr  It  barred  by  the  atatnte  of 
llmltationa  will  not  bar  a  suit  upon  the 
note  In  another  state  where  the  action  Is  not 
barred.  If,  by  the  laws  of  the  state  where  the 
judgment  was  rendered,  the  cause  of  action 
was  not  extinguished  by  the  judgment,  which 
operates  ezcluslTely  upon  the  remedy. 

(November  18,  1908.) 

CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Fayette  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  due  on  a  promissory 
note;  plaintiff  appealing  from  so  much  of 
the  judgment  as  held  the  suit  barred  by  a 
prior  judgment;  and  defendant  appealing 
from  so  much  as  recognized  the  jurisdiction 
of  the  cpurt  to  proceed  with  the  action.  Re- 
versed on  plaintiffs  appeal. 

The  facts  are  stated  in  the  opinion. 
.  Messrs,  George  Ii.  Edwards  and  Mor« 
ton,  Webb,  St  Wilson    for  plaintiff. 

Mr.  H.  A.  Herold,  with  Messrs.  Breok- 
iarldse  A  Sbelby,  for  defendants: 

The  Fayette  circuit  court  had  no  juris- 
diction of  this  action  as  to  Geoi^  C.  Brand, 
H.  H.  Herold,  or  Ella  F.  Brand,  they  being 
nonresidents  of  Kentucky  and  not  before  the 
court  by  actual  service,  and  the  trustee, 
James  H.  Shropshire,  not  having  any  inter- 
est as  to  the  matters  in  controversy. 

Massie  v.  Watts,  6  Cranch,  148,  3  L.  ed. 
181;  McQuerry  v.  Gillilandy  89  Ky.  441,  7 
L.  R.  A.  464,  12  S.  W.  1037. 

Under  §  1,  art.  4,  of  the  Constitution  of 
the  United  States,  the  judgment  rendered 
for  the  defendant  George  C.  Brand  in  New 
York  is  a  bar  to  this  action. 

CaUotcay  ▼.  Glenn,  106  Ky.  648,  49  S.  W. 
440;  HaU  ▼.  Williams,  6  Pick.  232,  17  Am. 
Dec.  356;  €hreen  v.  Van  Buskirk,  7  Wall. 
149,  19  L.  ed.  112;  Biveet  v.  Braokley,  63  Me. 
346;  Hanley  v.  Dwioghue,  116  U.  S.  1,  29 
L.  ed.  636,  6  Sup.  Ct.  Bep.  242;  Eilton  ▼. 
Gfiiyo*,  159  U.  S.  113,  40  L.  ed.  96,  16  Sup. 
Ct  Rep.  139;  Williams  v.  Preston,  3  J.  J. 
Marsh.  601,  20  Am.  Dec.  179. 

The  judgment  in  favor  of  the  defendant 
in  the  action  in  the  state  of  New  York  was 
a  judgment  upon  the  merits,  and  is  a  bar 
to  any  action  on  the  same  cause  of  action 
in  the  courts  of  Kentucky. 

Re  Zahrt,  94  N.  Y.  608;  Lownshury  v. 
Vurdy,  18  N.  Y.  616;  Von  Latham  v.  lAbhy, 
38  Barb.  345;  Binsse  v.  Wood,  37  N.  Y.  526; 
Mallory  v.  Travelers'  Ins.  Co.  47  N.  Y.  62, 
7  Am.  Rep.  410;  Thayer  v.  Marsh,  76  N.  Y. 
340. 

llie  judgment  for  the  defendant  in  the 
conrt  of  New  York  is  a  bar  in  the  courts  of 
New  York  against  an  action  upon  the  same 
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cause  of  action,  and  is,  therefore,  under  the 
Constitution  of  the  United  States,  a  ban  to 
this  action  in  Kentucky. 

Oriffin  v.  Long  Island  R.  Co.  102  N.  Y. 
452,  65  Am.  Rep.  824,  7  N.  E.  735;  Pray 
V.  Hegeman,  98  N.  Y.  351 ;  Syracuse  Chilled 
Plow  Co.  Y.  Wing,  85  N.  Y.  421 ;  Clemens  v. 
Clemens,  37  N.  Y.  69;  Embury  v.  Conner,  3 
N.  Y.  511,  63  Am.  Dec.  325;  Gates  v.  Pres- 
ton, 41  N.  Y.  113;  Goebel  v.  TffUi,  111  N.  Y. 
171,  18  N.  E.  649;  Stowell  v.  Chamberlain, 
60  N.  Y.  276;  Converse  v.  Sickles,  146  N.  Y. 
207,  48  Am.  St.  Rep.  790,  40  N.  E.  777. 

Bnmam,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  Virginia  Brand  brought 
this  suit  against  the  appellees  in  the  Fay- 
ette circuit  court  to  collect  the  following 
promissory  note: 

$4,999.91. 

Kirkwood,  Mo.,  March  1,  1886. 
Twelve  months  after  date  we  promise  to 
pay  to  the  order  of  Virginia  H.  Brand,  forty - 
nine  hundred  and  ninety-nine  dollars  and 
ninety-one  cents  for  value  received.  Nego- 
tiable and  payable  without  defalcation  or 
discount,  and  with  interest  from  date  at  the 
rate  of  eight  per  cent  per  annum.  Payable 
at  the  St.  Louis  National  Bank,  St.  Louis, 
Mo.  Brand  &  Holtzman. 

The  following  indorsements  appear  on  the 
back  of  the  note: 

Sept.  13,  1886. 
Allowed  on  this  note  against  the  estate  of 
Brand  &  Holtzman,  $5,123.19. 

Y.  Pitman, 
Ass'nee  of  Brand  &  Holtzman. 

Paid  on   this  note,  the  first  dividend  of 
twenty  per  cent,  being  $1,042,  Sept.  30,  1886. 
Y.  Pitman,  Assignee. 

Paid  Jan.  7,  1887,  $196.48. 

Y.  Pitman,  Assignee. 

She  alleged  in  her  original  and  amended 
petition  that  the  defendants  George  C. 
Brand,  H.  H.  Herold,  and  Ella  Fletcher 
Brand  were  nonresidents  of  the  state  of 
Kentucky,  and  citizens  of  the  state  of  New 
York;  that  the  defendant,  George  C.  Brand, 
was  a  son  of  W.  M.  and  H.  W.  Brand,  de- 
ceased, and  that  he  owned  an  undivided  in- 
terest in  certain  specifically  described  tracts 
of  real  estate  in  Fayette  county,  Kentucky, 
in  the  city  of  Chicago,  Dlinois,  and  lands 
in  the  state  of  Texas,  and  also  in  a  trust 
fund, — all  of  which  was  in  the  possession 
of  and  controlled  by  the  defendant  Shrop- 
shire; that  after  the  creation  of  her  debt, 
on  the  16th  of  December,  1900,  George  C. 
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Brand  had,  in  fraud  of  her  rights  as  cred- 
itoi,  conveyed  to  the  defendant  Herold, 
without  valuable  eonsideration,  all  of  his 
interest  in  the  trust  estate  for  the  use  and 
benefit  of  Ella  Fletcher  Brand.  A  warning 
order  was  issued  against  all  of  the  nonresi- 
dents, and  a  corresponding  attorney  appoint- 
ed to  notify  them  of  the  pendency  of  the 
suit  and  the  objects  thereof.  She  prayed 
for  a  personal  judgment  against  the  defend- 
ant George  G.  Brand  for  a  cancelation  of 
the  conveyance  made  by  him  to  Herold,  and 
sued  out  a  general  attachment,  which  was 
levied  up<Mi  the  real  and  personal  estate  lo- 
cated in  Fayette  county;  and  she  had  a 
gamisliee  served  on  Shropshire  as  testa- 
mentary trustee,  and  called  on  him  to  an- 
swer, and  state  the  amount  and  af^gregate 
of  the  trust  funds  in  his  hands ;  and  that  the 
interest  of  George  0.  Brand  should  be  ap- 
plied to  the  payment  of  her  debts.  She  also 
set  out  the  provisions  of  the  will  of  W.  M. 
Brand  creating  the  trust,  which  are  as  fol- 
lows: "It  is  my  will  and  I  do  hereby  di- 
rect that  my  executrix  and  executors  shall 
have  the  right,  and  I  do  hereby  empower 
them,  or  those  of  them  who  qualify  as  such, 
to  sell  and  dispose  of,  and  convey  any  part 
of  my  real  or  personal  estate,  and  to  invest 
the  same  as  a  productive  fund  in  any  other 
estate;  and  I  do  direct  that  the  profits  of 
my  estate  shall  be  left  in  the  hands  of  my 
executrix  and  executors  to  rear  and  educate 
my  children,  or  so  much  thereof  as  shall 
be  sufficient  and  necessary  for  the  support 
of  my  wife  for  life,  or  during  her  widow- 
hood. And,  that  in  distributing  it  to  my 
nine  children  to  each  a  ninth  part,  a  due 
proportion  of  each  part  shall  be  retained  out 
of  each  ninth  to  support  my  wife 
for  life,  or  during  her  widowhood. 
.  .  .  At  the  death  of  my  wife,  the 
estate  devised  to  her  for  life  is  to  be 
equally  distributed  as  the  residue  of  my 
estate  devised  to  my  children."  She  asked 
a  settlement  of  the  trust,  and  an  ascertain- 
ment of  the  interest  of  George  C.  Brand, 
and  that  it  be  applied  to  the  payment  of  her 
debt. 

The  defendant  George  C.  Brand  filed  a 
special  demurrer  to  the  petition  as  amended 
on  the  ground  that  the  Fayette  circuit  court 
had  no  jurisdiction  of  the  defendants,  or  to 
grant  the  relief  sought  by  the  petition.  The 
special  demurrer  was  overruled,  and  he  then 
filed  an  answer,  in  which,  after  denying 
the  jurisdiction  of  the  court,  he  alleges  that 
the  plaintiff  assigned  and  transferred  and 
delivered  the  note  sued  on  to  one  Mordecai 
L.  Gotthelf;  and  that  in  October,  ia99, 
Gotthelf  instituted  an  action  thereon  in  the 
supreme  court  of  the  state  of  New  York,  al- 
leging that  he  was  the  owner  thereof,  and 
that  it  had  been  indorsed,  transferred,  and 
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delivered  to  him  for  value,  and  prayed  for 
judgment  thereon  against  the  defendant 
George  C.  Brand  for  the  amount  thereof; 
that  in  answer  to  this  petition  George  G. 
Brand  stated  that  the  note  had  been  paid, 
and  also  pleaded  and  relied  upon  the  New 
York  statute  of  limitations;  and  that  in 
this  proceeding  a  judgment  upon  the  merits 
of  the  controversy  had  been  rendered  upon 
the  verdict  of  a  jury  in  his  favor,  which 
had  never  been  appealed  from,  and'  was  in 
full  force  and  effect,  and  pleaded  this  judg- 
ment as  ft.  conclusive  bar  to  the  prosecution 
of  this  suit.  Plaintiff,  in  her  reply,  admits 
that  in  October,  1899,  the  note  sued  on  had 
been  indorsed  and  delivered  to  Gotthelf,  but 
alleges  that  this  transfer  was  solely  for  the 
purpose  of  enabling  Gotthelf  to  collect  it; 
admits  that  a  trial  was  had  in  the  New 
York  court,  before  a  jury,  on  the  20th  of 
February,  1900,  and  that  the  judgment  was 
rendered  solely  upon  the  plea  of  the  statute 
of  limitations,  and  denies  that  the  judgment 
in  that  action  was  rendered  upon  the  merits 
of  the  petition;  "that  under  the  laws  of  the 
state  of  New  York  the  statute  of  limitattoni 
relied  upon  by  the  defendant  in  his  answer 
and  filed  in  said  action  instituted  in  the 
state  of  New  York  was  not  a  defense  to  said 
action  upon  the  merits  thereof;  .  •  . 
that  under  the  laws  of  the  state  of  New 
York  the  judgment  rendered  in  said  action 
in  the  state  of  New  York  upon  the  aforesaid 
plea  of  limitation  neither  impaired  nor  ex- 
tinguished the  right  or  cause  of  action  set 
up  or  alleged  in  said  suit.  The  <»ly  effect 
of  said  judgment  in  said  suit  under  the 
laws  of  the  state  of  New  York  was  to  deny 
the  plaintiff  in  said  action  the  remedy 
sought  for  the  enforcement  of  the  cause  of 
acion  set  up  by  the  plaintiff  in  said  suit, 
and  that  said  judgment  imder  the  laws  of 
the  state  of  New  York  was  no  bar  to  an- 
other suit  in  said  state  upon  the  same  cause 
of  action;  that  the  effect  of  such  a  judg- 
ment under  the  laws  of  the  state  of  New 
York  was  to  deny  to  the  plaintiff  in  a  second 
suit  in  the  same  state  the  remedy  denied 
him  in  the  first  suit."  A  copy  of  the 
record  in  the  New  York  suit  was  filed  as  an 
exhibit  with  the  reply.  Whereupon  the  de- 
fendant George  G.  Brand  filed  a  general  de- 
murrer to  the  reply  as  amended,  which  was 
sustained  by  the  court,  and,  the  plaintiff 
declining  to  plead  further,  judgment  was  en- 
tered dismissing  her  petition,  and  disdiarg- 
ing  her  attachment;  to  which  action  of  the 
court  the  plaintiff  excepted,  and  prayed  an 
appeal  to  this  court.  The  defendant  George 
G.  Brand  also  prosecutes  a  cross-appeal  from 
the  judgment  of  the  circuit  court  overruling 
his  special  demurrer  to  the  jurisdiction  of 
the  court. 
The   first   question  to  be  determined   is 
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whether  tlie  Fayette  circuit  court  had  juris- 
diction by  attachment  and  constructive  serv- 
ice of  process  upon  the  defendant  to  subject 
the  property  levied  on  by  the  attachment  to 
the  payment  of  the  claim  of  plaintiff.  At 
ieftst  a  part  of  the  property  sought  to  be 
subjected  is  located  in  Fayette  county.  Sec- 
tion 194  of  the  Civil  Code  provides  that 
"the  plaintiff  may,  at  or  after  the  com- 
mencement of  an  action,  have  an  attachment 
against  the  property  of  the  defendant,  in- 
cluding garnishees  as  is  provided  in  9  227, 
as  a  security  for  the  satisfaction  of  such 
judgment  as  may  be  recovered  .  .  . 
against  a  defendant  who  is  ...  a  non- 
resident of  the  state."  The  right  of  a  state 
through  its  tribunals  to  subject  property 
situated  within  its  limits,  owned  by  non- 
residents, to  the  payment  of  demands  against 
them,  and  that  this  jurisdiction  in  no  re- 
spect infringes  upon  the  sovereignty  of  the 
state  where  the  owners  are  domiciled,  is  too 
well  established  to  admit  of  argument. 
Thus,  in  Picquet  v.  Bwan,  5  Mason,  35,  Fed. 
Cas.  No.  11,134,  Mr.  Justice  Story  said: 
"WTiere  a  party  is  within  a  territory,  he 
may  justly  be  subjected  to  its  process,  and 
bound  personally  by  the  judgment  pro- 
nounced on  such  process  against  him. 
Where  he  is  not  within  such  territory,  and 
is  not  personally  subject  to  its  laws,  if  on 
account  of  his  supposed  or  actual  property 
being  within  the  territory  process  by  the 
local  laws  may  by  attachment  go  to  compel 
his  appearance,  and  for  his  default  to  ap- 
pear judgment  may  be  pronounced  against 
Mm,  such  a  judgment  must  upon  general 
principles  be  deemed  <»ly  to  bind  him  to 
the  extent  of  such  property,  ...  for 
the  plain  reason  that,  except  so  far  as  the 
property  is  concerned,  it  is  a  judgment 
coram  non  judice.**  In  Boawell  v.  Otis,  9 
How.  336,  13  L.  ed.  164,  the  court  said: 
''Jurisdiction  is  acquired  in  one  of  two 
modes:  First,  as  against  the  person  of  the 
defendant,  by  the  service  of  process;  or,  sec- 
ondly, by  a  procedure  against  the  property 
of  the  defendant  within  the  jurisdiction  of 
the  court.  In  the  latter  case  the  defendant 
U  not  personally  bound  by  the  judgment  be- 
yond the  property  in  question.  And  it  is 
immaterial  whether  the  proceeding  against 
the  property  be  by  an  attachment  or  bill  in 
chancery.  It  must  be  substantially  a  pro- 
ceeding in  rem.'*  In  Cooper  v.  Reynolds,  10 
Wall.  308,  19  L.  ed.  931,  and  Pennoyer  v. 
yeff,  95  U.  S.  714,  24  L.  ed.  565,  this  ques- 
tion was  fully  considered,  and  the  conclusion 
reached  that  a  state  having  within  her  ter- 
ritory property  of  a  nonresident  might  ap- 
propriate it  to  the  satisfaction  of  claims 
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against  him.  Numerous  authorities  could 
be  advanced  in  support  of  this  view,  but  we 
deem  the  above  sufficient.  Besides,  in  this 
case  the  defendant  George  C.  Brand  did  not 
elect  to  stand  by  his  demurrer,  but  entered 
his  appearance,  and  plead  to  the  merits  of 
the  controversy.  We  think,  therefore,  that 
the  court  necessarily  had  jurisdiction  of 
him. 

It  is  conclusively  shown  by  the  testimony 
that  the  assignment  of  the  note  by  the  plain- 
tiff to  Mordecai  L.  Ootthelf  was  solely  for 
the  purpose  of  collection,  and  was  done 
apon  the  advice  of  her  attorney  in  New 
York  city,  and  that  it  still  remains  the 
property  of  the  plaintiff.  It  is  also  conclu- 
sively shown  by  the  copy  of  the  record  of 
the  pleadings,  instructions,  and  testimony  in 
the.  New  York  suit,  that  the  verdict  of  the 
jury  was  rendered  pursuant  to  a  peremptory 
instruction  of  the  court  to  find  for  the  de- 
fendant upon  the  sole  ground  that  it  had 
been  shown  that  the  defendant  Brand  at  the 
time  of  the  commencement  of  the  action  was 
and  had  for  more  than  six  years  prior  there- 
to been  a  resident  and  inhabitant  of  the 
state  of  New  York,  and  that  under  the  stat- 
ute of  limitations  in  that  state  the  action 
could  not  be  maintained.  Besides,  it  ap- 
pears that  the  defendant  George  C.  Brand 
upon  the  trial  admitted  the  execution  of  the 
note,  and  that  he  was  entitled  to  no  credits 
other  than  for  the  payments  made  by  his 
assignee.  The  question  is  squarely  pre- 
sented as  to  whether  the  judgment  rendered 
for  the  defendant  by  the  supreme  court  of 
New  York  upon  the  plea  of  the  statute  of 
limitation  in  that  state  extinguishes  the 
causes  of  action  and  is  a  bar  to  another  suit 
upon  the  same  cause  of  action  in  another 
jurisdiction  which  does  not  have  the  same 
statutory  limit  in  which  such  action  may 
be  commenced.  This  contention  is  mainly 
baued  upon  §  1  of  article  4  of  the  Constitu- 
tion of  the  United  States,  which  provides: 
''Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state,  and 
the  Congress  may,  by  .general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved  and  the  effect 
thereof  ;'*  and  upon  §  905  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  677),  wherein  it  is  provided 
that  the  judgment  of  any  court  of  any  state 
in  the  Union  shall  have  the  same  force  and 
effect  in  any  other  state  as  in  the  state 
where  rendered.  The  effect  of  this  provision 
of  the  Federal  Constitution  and  the  statute 
rendered  pursuant  thereto  was  fully  con- 
sidered by  this  court  in  WiUiamg  v.  Preston^ 
14 
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3  J.  J.  Marsh.  COO,  20  Am.  Dec.  179,  and 
more  recently  in  Calloway  v.  Glenn,  105  Ky. 
651,  49  S.  W.  440,  in  which  the  conclusion 
was  reacbed  that  the  judgments  and  decrees 
of  a  sister  state  were  entitled  to  precisely 
the  same  effect  in  this  state  as  they  would 
have  had  by  the  laws  of  the  state  wherein 
they  were  rendered.  It  follows  that,  if 
the  judgment  relied  on  in  this  case  would  be 
conclusive  of  the  plaintiff's  cause  of  action 
on  its  merits  in  the  state  of  New  York,  it 
must  be  conclusive  here. 

Counsel  for  appellant  contends  that  the 
courts  of  New  York  hold  that  the  statutes 
of  limitation  of  that  state  operate  exclu- 
sively upon  the  remedy,  and  do  not  in  any 
respect  affect  the  cause  of  action,  and  that 
a  judgment  for  defendant  rendered  upon  the 
plea  of  the  statute  of  limitations  in  one 
jurisdiction  is  not  a  bar  to  another  suit 
upon  the  same  cause  of  action  elsewhere, 
and  that  this  holding  of  the  New'  York 
courts  is  the  generally  accepted  construction 
of  the  statute  of  limitation  both  in  England 
and  in  the  various  states  of  the  United 
States;  and  in  support  of  this  contention  he 
has  collated  in  his  brief  numerous  authori- 
ties, to  which  our  attention  has  been  di- 
rected. First  is  the  case  of  Whiitemore  v. 
Adams,  2  Cow.  626,  a  case  detided  by  the 
supreme  court  of  New  York.  4  The  aotion 
was  upon  divers  promissory  notes,  the  plead- 
ings admitting  the  indebtedness.  Under  the 
laws  of  New  York  the  person  of  the  debtor 
might  be  taken  under  execution,  and  im- 
prisoned, etc.  To  avoid  the  imprisonment 
in  consequence  of  a  judgment,  the  defendant 
pleaded  an  act  of  the  District  of  Columbia 
for  the  relief  of  insolvent  debtors,  by  com* 
plying  with  the  provisions  of  which  the  per- 
son of  said  debtors  were  exempt  from  im- 
prisonment. The  defendant  alleged  prior 
imprisonment  and  discharge  under  said  act. 
And  the  court,  in  passing  upon  the  issues 
thus  joined,  said:  'The  defendant  relies 
upon  an  insolvent  discharge  granted  pursu- 
ant to  an  act  of  the  Congress  of  the  United 
States  for  the  relief  of  insolvent  debtors 
within  the  District  of  Columbia.  6  U.  S. 
Laws,  old  ed.  p.  294.  The  10th  section  of 
that  act  [Id.  p.  300]  declares  its  effect  If 
a  debtor  is  arrested  for  any  debt  contracted 
before  the  discharge,  the  court  issuing  the 
process,  or  a  judge,  are  to  release  him  on 
common  bail.  .  .  .  Giving  to  this  dis- 
charge all  the  effect  which  can  possibly  be 
claimed  under  the  act  of  Congress,  It  does 
not  operate  upon  the  contract,  but  merely 
upon  the  mode  of  enforcing  it.  It  is  a  per- 
sonal discharge  of  the  defendant, — ^nothing 
more;  and  must,  from  its  very  nature,  be 
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confined  in  operation  to  the  District  of  Co- 
lumbia. The  lex  loci  coniractue  does  not 
apply.  .  .  .  Imprisonment  is  a  part  of 
the  remedy,  not  of  the  contract.  .  .  .  The 
defendant  cannot  be  imprisoned  there;  but 
it  does  not  follow  that  he  is  exempt  from 
imprisonment  in  this  state.  .  .  .  The 
same  principle  has  been  repeatedly  acted 
upon  by  this  court  in  relation  to  the  stat- 
ute of  limitations  of  adjoining  states  {Nash 
V.  Tupper,  I  Caiues,  402,  2  Am.  Dec.  197), 
even  where  the  contract  arose  and  both  par- 
ties resided  there.  .  .  .  And  a  long  and 
unbroken  series  of  decisions  has  denied  any 
effect  to  these  personal  discharges  beyond 
the  boundaries  of  the  state  where  they  are 
granted,  .  .  .  upon  the  principle  that  the 
statutes  under  which  they  are  granted  are 
inapplicable  as  a  part  of  the  lex  loci  oofi- 
traottis,  but  constitute  a  part  of  the  lex  fori 
merely.  .  .  .  The  case  principally  relied 
on  by  the  defendant's  counsel  is  Hicks  v. 
Broion,  12  Johns.  142.  That  case  gave  effect 
to  a  New  Orleans  discharge,  which  extended 
both  to  the  person  and  contract  of  the 
debtor;  and  the  principle  of  that  case  was 
again  recognized  by  this  court  in  Sherrill 
V.  Hopkins,  1  Cow.  103.  Both  cases  are 
plainly  distinguishable  in  this  particular 
from  the  present.  They  go  beyond  impris- 
onment, the  mere  remedy  to  the  contract 
itself.  .  .  .  Nor  is  this  discharge  c^>era- 
tive  within  the  clause  of  the  Constitution 
which  declares  that  full  faith,  credit,  and 
effect  shall  be  given  to  it  as  a  judicial  pro- 
ceeding of  another  state."  This  case  was 
approved  in  Stem  v.  Schlesinger,  25  N.  Y. 
S.  R.  853,  6  N.  Y.  Supp.  1,  and  the  follow- 
ing is  taken  from  the  statement  of  facts  in 
the  latter  case:  ''An  order  of  arrest  was 
granted  herein,  and  defendant's  motion  to 
vacate  on  the  grounds  that,  having  been  ar- 
rested in  Michigan  on  the  same  cause  of 
action,  he  could  not  be  again  arrested  on  it 
in  New  Y'ork,  and  that,  the  action  being  on 
a  foreign  judgment,  the  cause  of  action  was 
merged,  and  there  could  be  no  arrest,  was 
denied.  Defendant  now  moves  to  vacate  the 
order  on  affidavits  showing  that  defendant 
took  the  'poor  debtor's  oath*  in  Michigan, 
and  was  there  discharged  from  imprison- 
ment,  after  opposition  offered  by  the  cred- 
itor, and  that  the  effect  of  such  disdiarge 
under  the  laws  of  Michigan  is  to  forever  ex- 
empt the  defendant  from  imprisonment  on 
the  same  cause  of  action."  In  the  course 
of  the  opinion  the  court  said;  "The  iK>or 
debtor's  act  of  Michigan  (2  How.  Anno. 
Stat.  chap.  309)  is  a  beneficent  statute, 
under  which  impecunious  debtors  may  be 
relieved  from  impriscmment.     The  discharge 
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does  not  affect  the  debt,  which  remains  un- 
impaired, but  terminates  the  imprisonment, 
and  provides  that  *the  debtor,  after  being  so 
discharged,  shall  be  forever  exempted  from 
arrest  or  imprisonment  for  the  same  debt.' 
The  effect  of  the  discharge  under  this  en- 
actment waa  to  prevent  a  second  arrest  'in 
that  state'  for  the  same  debt.     The  act  can 
have  no  greater  effect,  for  it  has  no  extra- 
territorial force,  and  cannot  be  invoked  here. 
True,  the   creditor  opposed  the   discharge, 
bat  this  circumstance  adds  nothing  to  the 
extraterritorial  operation  of  the  statute.    If 
the  proceedings  under  the  act  in  question 
had  discharged  the  debt  or  obligation,  and 
the  creditor  had  entered  the  foreign  juris- 
diction and  there  contested  the  discharge, 
a  different  question  would  have  been  pre- 
sented;   for    a    debt   once    lawfully    extin- 
guished in  Michigan  by  payment  or  opera- 
tion of  law  is,  as  a  rule,  discharged  every- 
where.     A   discharge   from   debts   granted 
under  the  laws  of  one  state  may  be  inopera- 
tive on  the  citizens  of  other  states,  nn]ess 
the  obligations  are  to  be  performed  in  the 
place   where    the    discharge    was    granted. 
.   .   .    Tet  where  such  citizens  submit  them- 
selves to  the  jurisdiction  of  the  foreign  law 
by  voluntarily  becoming  parties  to  the  pro- 
ceedings there  pending,  they  may  be  con- 
cluded by  the  adjudication  made.     Soule  v. 
Chase,  30  N.  Y.  342.     But  the  application 
made  in  Michigan  did  not  affect  the  debt. 
It  merely  affected  the  remedy  provided  for 
its  enforcement  in  that  state,  and  the  dis- 
charge from  imprisonment  granted  therein 
merely  put  an  end  to  the  right  to  imprison 
the  debtor  within  that  jurisdiction.      Im- 
prisonment is  no  part  of  the  contract,  and, 
notwithstanding  the  dischai^ge  in  Michigan, 
the  debt  remained  unimpaired,  and  the  right 
to  enforce  it  in  other  jurisdictions,  accord- 
ing to  the  laws  thereof,  followed  the  obliga- 
tion as  a  legal  incident,  for  the  lew  fori 
always  governs  the  remedy.     ...     In 
other  words,  the  remedial  statutes  of  other 
states  in  no  manner  affect  or  concern  us  in 
the  manner  of  executing  our  laws.      Each 
state  enforces  Its  provisional  remedies  ac- 
cording to  its  own  peculiar  methods.     Obli- 
gations are  determined  and  contracts  con- 
itmed  with  reference  to  the  law  of  the  place 
where  they  were  made  or  are  to  be  per- 
formed.    But  when  we  oome  to  remedies  it 
is  another  thing.    ...    A  discharge  from 
imprisonment  relates  only  to  the  remedy, 
and  not  to  the  contract  or  obligation.     It  is 
limited  in  its  object  and  local  in  its  effect, 
having  no  force  beyond  the  boundary  of  the 
state  where  it  was  granted,  and  the  creditor 
is  entitled  to  all  the  remedies  provided  bv 
the  Jem  fori** 
83L.R.  A. 


These  eases  announce  the  rule  that  the 
lex  fori  always  governs  the  remedy,  and  that 
judgment  based  upon  statutes  which  oper- 
ate simply  upon  the  remedy  do  not  affect 
the  cause  of  action.  In  the  case  of  Bank  of 
United  States  v.  Donnally,  8  Pet.  361,  8 
L.  ed.  974,  the  suit  was  upon  a  promissory 
note  executed  in  Kentucky,  and  payable 
there,  on  which  suit  was  commenced  in  the 
district  court  for  the  western  district  of 
Virginia.  Among  other  defenses,  the  de- 
fendant pleaded  the  statute  of  Virginia  in 
bar  of  the  action.  In  consideration  of  this 
defense  the  counsel  for  the  plaintiff  urged 
the  following  for  the  consideration  of  the 
Supreme  Court  of  the  United  States:  "Mr 
Sergeant,  in  reply,  urged  upon  the  court  the 
propriety  of  leaving  to  the  plaintiffs  in 
error  their  remedy  on  the  note  should  a 
suit  be  brought  upon  it  in  the  state  of  Ken- 
tucky or  elsewhere.  If  the  court  should 
consider  the  limitation  law  of  Virginia  as 
governing  the  case,  they  would  apply  that 
law,  by  their  judgment,  to  the  remedy  which 
had  been  sought  by  this  suit  in  Virginia, 
and  not  give  such  a  judgment  as  would  im- 
pcdr  the  plaintiffs'  rig^t  elsewhere.  .  .  . 
He  contended  that  the  sole  ground  of  the 
cases  cited  for  the  defendant  was  the  effect 
of  the  statutes  of  limitatiims  upon  the  rem- 
edy. They  do  not  decide  that  the  right  to 
the  debt  is  destroyed  by  the  lapse  of  time." 
In  response  to  this  question  so  urged  upon 
the  consideration  of  the  court.  Justice  Story 
(on  p.  370,  L.  ed.  p.  977)  said:  "As  the 
contract  upon  which  the  original  suit  was 
brought  was  made  in  Kentucky,  and  is 
sought  to  be  enforced  in  the  state  of  Vir- 
ginia, the  decision  of  the  case  in  favor  of  the 
defendant  upon  the  plea  of  the  statute  of 
limitations  will  operate  as  a  bar  to  a  subse- 
quent suit  in  the  same  state;  but  not  neces- 
sarily as  an  extinguishment  of  the  contract 
elsewhere,  and  especially  in  Kentucky.  But 
a  general  judgment  in  favor  of  the  defend- 
ant upon  his  demurrer  to  the  declaration 
(it  is  supposed)  may,  as  a  judgmient  upon 
the  merits  of  the  claim,  have  a  very  differ- 
ent operation  as  a  rea  judicata  or  final  judg- 
ment. Hence  there  arises  a  very  important 
consideration  as  to  the  correctness  of  the 
judgment  up<m  that  demurrer.  It  has  ac- 
cordingly been  argued  at  large  by  the  coun- 
sel for  the  bank  as  vital  to  the  rights  as 
well  as  to  the  remedies  of  the  bank  in  other 
states.  We  are  of  the  opinion  that  the 
fourth  and  fifth  oounts  are  upon  general 
demurrer  good;  and  that  the  judgment  of 
the  court  below  was  as  to  them  erroneous. 
.  .  .  Upon  the  whole  our  opinion  is  that 
the  judgment   upon   the   demurrer    by    the 
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defendant  to  the  fourth  and  fifth  counts 
ought  to  be  reversed,  and  that  in  all  other 
respects  it  ought  to  be  affirmed.  But,  as 
the  plea  of  the  statute  of  limitations  is  a 
good  bar  to  all  the  counts,  the  judgment  of 
the  court  below  that  the  plaintiffs  take 
nothing  by  their  writ  is  right,  and  ought  to 
be  affirmed  with  costs."  On  the  same  page 
then  {loo.  cit.  374,  L.  ed.  970)  is  found  the 
form  of  the  judgment  directed  to  be  entered 
by  the  court,  which  reversed  the  judgment 
entered  ''on  the  merits,"  or  professedly  on 
the  merits,  and  the  judgment  is  made  to 
show  upon  what  ground  it  is  based,  to  wit, 
that  it  went  upon  the  plea  of  the  statutes  of 
limitations.  In  the  case  of  Brent  v.  Bank 
of  Washington,  10  Pet.  506,  0  L.  ed.  547,  in 
discussing  this  question.  Judge  Baldwin, 
speaking  for  the  court,  said:  "But  they 
allege  that  the  debt  is  extinguished  by  the 
verdict  in  their  favor  rendered  on  a  plea 
of  the  statute  of  limitations.  In  Bank  of 
United  States  v.  Donnally,  8  Pet.  361,  8 
L.  ed.  074,  this  court  laid  it  down  as  an 
established  principle  that  the  act  of  limi- 
tations operated  only  to  bar  the  remedy, 
not  to  extinguish  the  right  or  cause  of  ac- 
tion; and  that  a  judgment  on  a  plea  of  the 
statute  was  only  to  bar  the  remedy  on  a 
contract  when  sued  for  in  Virginia,  as  the 
limitation  act  of  that  state  embraced  the 
one  declared  on;  but  did  not  operate  to  ex- 
tinguish the  contract  when  sued  for  else- 
where, or  in  Kentucky,  where  by  the  lex 
loci  it  was  not  affected  by  any  limitation. 
.  .  .  We  cannot  take  this  case  out  of  this 
established  rule:  The  legal  remedy  is 
barred,  but  the  debt  remains  as  an  unextin- 
guished right;  and  the  bank,  when  called 
into  a  court  of  equity,  may  hold  to  any 
equitable  lien  or  other  means  in  their  hands 
till  it  is  discharged."  In  Jacobs  v.  Marks, 
182  U.  S.  501,  45  L.  ed.  1246,  21  Sup.  Ct. 
Rep.  865,  the  court  had  before  it  the  ques- 
tion whether  a  judgment  rendered  in  the 
court  of  Michigan  had  received  full  faith 
and  credit  in  the  courts  of  Illinois,  and  the 
court  said :  "It  is  a  general  rule  that  a  plea 
of  former  recovery,  whether  it  be  by  confes- 
sion, verdict,  or  demurrer,  is  a  bar  to  any 
new  action  of  the  same  or  the  like  nature 
for  the  same  cause.  This  rule  conforms  to 
the  policy  of  the  law  which  requires  an  end 
to  the  litigation  after  its  merits  have 
been  determined.  But  there  must  be  at 
least  one  decision  on  the  right  between  the 
parties  before  there  can  be  said  to  be  a  ter- 
mination of  the  controversy,  and  before  a 
judgment  can  avail  as  a  bar  to  a  subsequent 
suit."  In  Minor  on  Conflict  of  Laws,  §  210, 
the  author  says;  "It  may  be  observed  in 
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passing  that  a  judgment  for  the  defendant 
upon  a  plea  of  the  statute  of  limitations 
will  not  prevent  another  suit  npon  the  same 
transaction  elsewhere."  Mr.  Foote,  in  his 
work  on  Private  International  Jurispru- 
dence (p.  512),  in  speaking  of  laws  which 
limit  the  time  for  the  enforcement  of  a 
civil  remedy,  says:  "So  exclusively  is  such 
a  law  matter  of  procedure  that  a  foreign 
judgment  declaring  that  a  claim  is  barred 
by  a  local  statute  of  limitations  is  no  bar 
to  an  action  in  the  tribunals  of  another 
state,  the  laws  of  which  fix  a  longer  term 
of  limitation  of  suit  on  the  original  cause 
of  action.  In  such  a  case  the  maxim,  Nemo 
his  debet  vemari  pro  eadem  causa,  does  not 
apply,  the  plea  upon  which  the  foreign  judg- 
ment has  been  given  not  going  to  the  merits 
of  the  cause  of  action."  Mr.  Dicey,  in  his 
work  on  Conflict  of  Laws  (p.  422),  says: 
"A  foreign  judgment  in  favor  of  the  defend- 
ant in  tlie  foreign  action  is  a  complete  an- 
swer to  any  proceedings  here  for  the  same 
matter  by  the  plaintiff  in  such  action,  pro- 
vided that  the  judgment  be  final  and  con- 
clusive on  the  merits;  but  it  is  not  an 
answer  to  an  action  in  England,  if  it  be 
merely  an  interlocutory  judgment,  or  a 
judgment  which,  though  it  decides  the  cause 
finally  in  the  country  where  it  is  brought, 
does  not  purport  to  decide  it  on  the  merits, 
e.  g.,  if  it  is  given  in  favor  ef  the  defendant 
on  the  ground  that  the  action  is  barred  by  a 
statute  of  limitations." 

Whilst  the  adjudication  of  courts  of  last 
resort  in  the  United  States  on  this  question 
are  not  entirely  uniform,  we  think  it  cannot 
be  denied  that  the  overwhelming  weight  of 
authority  is  to  the  effect  that  a  judgment 
rendered  on  the  plea  of  the  statute  of  limita- 
tions in  one  jurisdiction  does  not  bar  an- 
other jurisdiction  having  a  different  slatute 
of  limitation,  and  this  is  undoubtedly  the 
rule  in  New  York.  It  follows,  therefore, 
that  the  only  effect  which  we  can  give  the 
New  York  judgment  is  that  it  conclusively 
establishes  that  the  plaintiff  had  under  the 
laws  of  that  state  no  remedy  for  the  en- 
forcement of  her  claim,  but  that  that  judg- 
ment did  not  extinguish  her  "cause  of  ac- 
tion" in  the  courts  of  Kentucky,  where  a 
different  statute  of  limitation  prevails. 

For  reasons  indicated,t^  judgment  is  re- 
versed on  appeal  of  the  plaintiff,  and  af- 
firmed on  cross-appeal  of  defendant,  and  i 
cause  remanded,  with  direction  to  overrule 
defendant's  demurrer  to  plaintiff's  reply  and 
for  other  proceedings  consistent  with  this  | 
opinion. 

Petition  for  rehearing  draied.  I 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


CENTRAL    STOCK    YARDS    COMPANY, 
Appt., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY. 

(55  C.  C  A.  63,  118  Fed.  118.) 
1.  Ifo  eommoB-lavir  duty  rests  upon  m 
eoBamon  carrier  to  deliver  a  slilp- 
per**  live  •toelc  to  m,  eonnectlni;  ear- 
ner in  order  that  it  may  reach  a  certain 
■took  yard  in  the  city  to  which  it  is  con- 
ligned.  If  the  carrier  has  contracted  for  ade- 
quate facilities  for  handling  the  stock  in  an- 
other yard  in  the  same  city. 
a.  A  railroad  eompany  la  aot  pre- 
Teated  front  ntalciai;  an  exelaaive 
contract  for  the  care  of  live  stock  shipped 
over  its  road  with  one  stock  yard  by  f  3  of 
the  Interstate  Commerce  Act,  which  makes  it 
unlawful  for  a  carrier  to  give  unreasonable 
preference  to  any  person  or  corporation. 
8.  A  state  cannot  rcQulre  tlie  delivery 
of  interstate  f  reixht  by  one  carrier  to  an- 
other within  its  borders  in  order  that  the 
freight  may  reach  a  particular  depot  within  a 
certain  municipality. 

(July  8,  1902.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ken- 
tucky in  favor  of  defendant  in  a  suit^to  com- 
pel defendant  to  deliver  stock  received  by 
it  for  transportation,  and  billed  to  com- 
plainant's yards,  to  a  connecting  carrier 
upon  its  arrival  at  the  city  of  destination, 
so  that  it  could  be  delivered  as  directed. 
Affimed, 
Statement  by  Day,  Circuit  Judge: 
This  is  a  bill  filed  by  the  stock-yards 
company  a^inst  the  railroad  company 
seeking  a  mandatory  injunction  'requiring 
the  railroad  company  to  receive/  transfer, 
transport^  and  deliver  shipments  of  live 
stock  tendered  to  it  outside  the  state  of 
Kentucky,  consigned  or  tendered  to  be  con- 
signed to  any  points  of  physical  connection 
between  its  line  and  the  line  of  the  South- 
ern Railway  Company  in  Kentucky,  and 
designated  for  the  Central  stock  yards  or 
its  station  in  Kentucky;  and  in  like  manner 
to  deliver,  transport,  and  transfer  such  con- 
signment to  any  person  to  whom  it  may  be 
billed  at  said  stock  yards;  and,  further,  to 


Note. — As  to  power  of  states  to  Interfere 
with  interstate  commerce  by  requiring  trains  to 
stop  at  stations,  see,  in  additipn  to  authorities 
cited  by  the  court  In  the  above  case,  the  deci- 
sions in  Illinois  C.  R.  Co.  v.  People,  19  L.  R.  A. 
119,  snd  Bute  v.  Oladson,  24  L.  R.  A.  602. 

As  to  state  statute  requiring  shipment  of 
freight  within  specified  time,  see  Bagg  t.  Wil- 
mington, C  &  A.  R.  Co.  14  L.  R.  A.  596. 

As  to  state  statute  restricting  Sunday  trains, 
see  Norfolk  &  W.  R.  Co.  v.  Com.  13  L.  R.  A.  107, 
Overruled  in  34  L.  R.  A.  105. 
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recognize  the  right  of  the  consignor  and  the 
c(»isignee  to  change  at  any  of  the  stations 
of  the  said  company  the  destination  of  said 
shipment,  so  as  to  make  delivery  in  the 
manner  agreed  upon  at  a  point  of  physical 
connection  between  the  lines  of  the  Southern 
Railway  Company  and  the  Louisville  & 
Nashville  Railroad  Company  for  delivery  to 
said  Central  stock  yards;  also  seeking  a 
temporary  injunction  and  damages  in  the 
sum  of  $3,000.  The  Central  Stock  Yards 
Company  is  a  duly  organized  corporation 
authorized  to  conduct  a  general  business  in 
the  state  of  Kentucky.  The  Louisville  & 
Nashville  railroad  operates  in  the  states  of 
Kentucky,  Tennessee,  Alabama,  Georgia, 
Mississippi,  Louisiana,  Florida,  Indiana, 
and  Illinois  as  a  common  carrier.  The  Cen- 
tral Stock  Yards  Company  has  located  its 
plant  just  outside  the  city  of  Louisville, 
where  it  has  facilities  for  receiving,  unload- 
ing, feeding,  and  caring  for  live  stock.  This 
plant  is  about  0  miles  from  the  terminus 
of  the  Southern  railroad  in  the  city  of 
Louisville.  It  is  further  alleged  that  the 
Southern  Railway  Company  has  established 
a  station,  known  as  the  "Central  stock 
yards,"  at  or  near  the  location  of  the  plant. 
The  situation  may  be  shown  in  a  general 
way  by  the  rough  draft  shown  on  next  page. 
The  points  of  physical  connection  between 
the  lines  of  the  Southern  Railway  Company 
and  the  lines  of  the  defendant  are  shown  at 
F,  B,  and  C,  of  the  diagram.  The  defendant 
oompany  refused  to  receive  stock  from 
points  outside  the  state  of  Kentucky  billed 
to  the  Central  Stock  Yards  Company,  or 
to  any  person  in  its  care,  asserting  the 
right  to  deliver  all  live  stock  designated  for 
Louisville  passing  over  its  own  lines  at  the 
Bourbon  Stock  Yards,  shown  on  the  map 
at  H,  with  which  company  the  defendant 
has  a  contract, — the  Louisville  &  Nashville 
Railroad  Company  agreeing  that  it  would 
not  lease,  rent,  or  sell  within  the  city  of 
Louisville  for  the  establishment  of  any  other 
stock  yards,  or  establish  any  other  stock 
yards  within  or  adjacent  to  said  city;  that 
it  will  deliver,  and  cause  to  be  delivered,  so 
far  as  it  legally  may,  all  live  stock  shipped 
over  the  lines  of  the  defendant  company 
consigned  to  the  city  of  Louisville,  and  will 
load  all  stock  for  other  persons  at  said  city 
at  said  yards;  providing  that,  if  the  terms 
of  such  agreement  should  be  invalidated  by 
any  judgment  or  order  of  the  court,  or  by 
legislative  requirement,  then  the  stock- 
yards company  should  have  no  claims  for 
damages  against  the  railroad  company  aris- 
ing out  of  the  terms  of  the  contract.  The 
Centra]  Stock  Yards  Company  is  a  corpora- 
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tion,  and  was  established  by  an  agreement 
with  the  Southern  Railway  Company,  mak- 
ing it  the  stock  yards  of  that  company  in 
Louisville  and  vicinity.  It  is  claimed  that 
the  complainant  has  a  right  to  compel  the 
shipment  of  live  stock  and  transfer  of  cars 
consigned  to  the  Central  Stock  Yards  Com- 
pany at  one  of  the  points  of  physical  con- 
nection with  the  Southern  railway  upon 
three  grounds :  ( 1 )  That  such  is  the  legal 
duty  of  the  defendant  company  as  a  com- 
mon carrier;  (2)  because  of  the  require- 
ments of  the  Act  to  Kegulate  Commerce, 
passed  by  the  Congress  of  the  United  States 
on  February  4,  1887,  known  as  the  ''Inter- 
state Commerce  Act;"  (3)  by  amended  bill, 
that  such  is  the  duty  of  the  corporation 
imder  the  Constitution  and  laws  of  the^ state 
of  Kentucky.  The  circuit  court  dismissed 
the  application  for  a  temporary  injunction, 
and  afterwards  dismissed  the  bill  for  want 
of  jurisdiction  in  equity.  Complainant  ap- 
peals. 

Argued  before  Lurion,  Day,  and  Severena, 
Circuit  Judges. 

Messrs,  J.  O.  Dodd  and  W.  IC  Smitli 
for  appellant. 

Messrs.  H.  W.  Bnioe,  Charles  K. 
Biuroh,  Ed.  Baxter,  Gibson,  Marshall, 


ft  Gibson,  and  Helm,  Brace,  ft  Helm, 

for  appellee: 

When  a  statute  creates  a  new  right,  and 
at  the  same  time  specifies  a  particular  rem* 
edy  for  the  vindication  of  that  rights  this 
remedy  will  be  considered  to  be  exclusive  of 
all  others,  unless  words  are  expressly  used 
to  the  contrary. 

Siaifard  v.  Ingeraol,  3  Hill,  39;  Farmers' 
d  M,  Nat.  Batik  v.  Dearing,  91  U.  S.  35,  23 
L.  ed  199;  Bamet  v.  Ifimcie  ^o^.  Bank,  98 
U.  S.  555,  25  L.  ed.  212. 

If  the  rights  asserted  by  complainant  in 
this  suit  do  not  exist  upon  common-law 
principles,  and  if  it  is  compelled  to  rely 
upon  the  Interstate  Commerce  Act  for  the 
creation  of  such  rights,  then  it  has  no  right 
to  enforce  the  same  by  a  suit  in  equity. 

Pidcock  V.  Harrington,  64  Fed.  821 ;  Gulf, 
O.  <6  8.  F.  B.  Co.  V.  Miami  8.  8.  Co.  30  C. 
C.  A.  142,  52  U.  S.  App.  732,  86  Fed.  407; 
8outhem  Indiana  Easp.  Co.  v.  United  8tates 
Exp.  Co.  88  Fed.  659. 

There  is  no  contract  of  any  kind  between 
the  Louisville  Jb  Nashville  Railroad  Com- 
pany and  the  Central  Stock  Yards  Com- 
pany. It  is  not  even  all^;ed  that  any  owner 
of  live  stock  has  ever  attempted  to  ship  live 
stock  to  the  Central  Stock  Yards  Company 
as  a  consignee; 


A.^ — Sonth  LonlsvIIle.  F, 

B. — ^Fourth  Street  Crossing  Southern  Railway 

and  Louisville  ft  Nashville. 
C. — ^Bfagnolla  Avenue  connection. 
D.— Louisville    &    Nashville    Kentucky    Street 

Yards. 
H. — Junction  of  two  Southern  Railway  lines. 
63  L.  R.  A. 


-Bergen  &  Meehan  Switch. 
G. — Central  Stock  Yarda 
H. — Bourbon  Stock  Yards. 
Red    Liues— Louisville   k    Nashville   SaDroad. 
[The    red    lines   are    indicated   by    the 
dotted  linea] 
Black  Lines — Southern  Railway. 
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Pre$cott  d  A,  C.  R.  Oo.  v.  Atohiafm,  T.  d 
a,  F,  Co.  73  Fed.  439. 

The  Central  iStock  Yards  Company  has 
exhibited  no  right  to  maintain  this  com- 
plaint on  account  of  the  refusal  of  the 
Louisville  &  Nashville  Railroad  Company  to 
receive  stock  destined  for  the  Central  stock 
yards,  whether  anyone  else  would  have  the 
right  to  make  the  complaint  or  not. 

This  is  a  case  which  involves  the  duty  of 
a  comiecting  carrier  in  the  matter  of  de- 
livery of  freight  when  it  has  reached  its 
destination.  The  Central  stock  yards,  Ken- 
tucky, is  no  more  a  distinct  place  from 
Louisville  than  is  the  Bourbon  stock  yards, 
Kentucky. 

The  Louisville  db  Nashville  Railroad  Com- 
pany, in  bringing  live  stock  to  Louisville, 
has  the  right  to  establish  a  live-stock  depot 
in  Louisville,  and  insist  in  delivering  all 
live  stock  at  that  depot. 

Buichern*  d  D,  Block  Yards  Co.  v.  Louia- 
tUle  d  N.  R.  Co.  14  C.  C.  A.  200,  31  U.  S. 
App.  252,  G7  Fed.  36;  Vnited  States  v.  Ad- 
dyst(m  Pipe  d  Steel  Co.  46  L.  R.  A.  122,  29 
C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271 ; 
Western  d  A.  R.  Co*  v.  Exposition  Cotton 
MiUs,  81  Ga.  522,  7  8.  £.  916;  Nanson  v. 
Jaoob,  12  Mo.  App.  125,  Affirmed  in  93  Mo. 
331,  6  S.  W.  246. 

It  is  not  the  duty  of  a  railroad  company, 
either  at  common  law,  or  under  the  Inter- 
state Commerce  Act,  to  accept  freight 
marked  for  a  destination  beyond  the  line  of 
that  company;  nor  is  it,  in  any  event,  its  duty 
to  deliver  its  own  cars  containing  such 
freight  to  a  connecting  carrier,  in  order 
that  the  freight  may  be  transported  without 
change  of  cars  to  a  point  beyond  the  receiv- 
ing company's  line. 

Hutchinson,  Carr.  §  145;  Musclubmp  v. 
Lancaster  d  P.  Junction  R.  Co.  8  Mees.  & 
W.  421;  MyHck  v.  Michigan  C.  R.  Co.  107 
U.  S.  106,  27  L.  ed.  326,  1  Sup.  a.  Rep.  425; 
Little  Rock  d  M.  R.  Co.  v.  Bt.  Louis  d  8.  W. 

B.  Co.  26  L.  R.  A.  192,  4  Inters.  Com.  Rep. 
854,  11  C.  C.  A.  417,  27  U.  S.  App. 
380,  63  Fed.  775;  Little  Rock  d  M. 
R.  Co.  V.  East  Tennessee,  V.  d  O. 
R,  Co.  2  Inters.  Com.  Rep.  454;  Ore- 
gon  Short  Line  d  U.  N.  R.  Co.  v.  North- 
ern P.  R.  Oo.  4  Inters.  Com.  Rep.  718,  9  C. 

C.  A.  409,  15  U.  6.  App.  479,  61  Fed.  158; 
Kentucky  d  I.  Bridge  Oo.  v.  Louisville  d 
3r\  £.  Co.  2  L.  R.  A.  289,  2  Inters.  Com. 
Rq>.  351,  37  Fed.  629;  Atchison,  T.  d  8.  P, 
fi.  Co.  V.  Denver  d  N.  O.  R.  Co.  110  U.  8, 
667,  28  L.  ed.  291,  4  8up.  a.  Rep.  185. 

The  Kentucky  Constitution  can  have  no 
force  as  applicable  to  that  class  of  business 
to  which  the  bill  of  complaint  in  this  suit 
is  in  express  terms  confined,  to  wit,  inter- 
state shipments  of  cattle,  or,  in  other  words, 
interstate  commerce, 
63L.R.  A. 


MolfUe  County  v.  Kimball,  102  U.  S.  601, 
26  L.  ed.  238;  Wisconsin,  M.  d  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  45  L.  ed  194,  21 
Sup.  Ct.  Rep.  115;  Gulf,  0.  d  B.  F.  R.  Co.  v. 
Miami  8.  8.  Oo.  30  C.  C.  A.  142,  52  U.  S. 
App.  732,  86  Fed.  407. 

The  delivery  of  the  freight  at  the  point  of 
destination  is  as  much  a  part  of  the  com- 
merce as  the  handling  of  it  upon  any  other 
part  of  the  line  of  transportation. 

Gloucester  Ferry  Oo.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Fielder  v. 
Missouri,  K.  d  T.  R.  Co.  (Tex.  Civ.  App.) 
42  S.  W.  362;  Council  Bluffs  v.  Kansas  City, 
Bt.  J.  d  C.  B.  R.  Co.  45  Iowa,  338,  24  Am. 
Rep.  773. 

There  is  no  power  in  any  tribunal,  state 
or  Federal,  legislative  or  judicial,  to  re- 
quire that  the  Louisville  &  Nashville  Rail< 
road  Company  deliver  its  cars  to  the  South- 
em  Railway  Company,  for  use  by  the  latter 
company  in  transporting  freight  to  points 
on  the  line  of  the  latter  company. 

Lake  Bhore  d  M.  8.  R.  Co.  v.  Bmith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
566;  Oregon  Bhort  Line  d  U.  N.  R.  Co.  v. 
Northern  P.  R.  Co.  4  Inters.  C<Hn.  Rep.  249, 
51  Fed.  465,  Affirmed  in  4  Inters.  Com.  Rep. 
718,  9  C.  C.  A.  409,  15  U.  S.  App.  479,  61 
Fed.  158. 

Day,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

The  discussion  in  this  case  has  taken  a  wide 
range.  In  our  opinion,  it  may  be  disposed 
of  in  the  solution  of  a  few  leading  proposi- 
tions, the  first  being:  Is  there  a  right,  in- 
dependent of  a  statute,  to  require  the  rail- 
road company  to  receive  the  live  stock  for 
shipment  to  the  Central  stock  yards,  and  to 
deliver  the  cars  at  a  point  of  connection 
with  the  Southern  railroad  in  Louisville  for 
transportation  thereto?  It  is  apparent 
from  a  consideration  of  the  testimony  that 
the  Central  Stodc  Yards  Company  is  pri- 
marily the  stock  yards  of  the  Southern 
Railway  Company.  It  is  true  the  location 
is  just  beyond  the  city  limits,  but  the  busi- 
ness to  be  transacted  is  the  Louisville  busi- 
ness in  the  sale  and  forwarding  of  stock 
in  these  yards.  The  contract  through  which 
the  Central  stock  yards  originated  is  in  the 
record,  and  there  we  find  an  agreement  be- 
tween the  Southern  Railway  Company  and 
the  Central  Stock  Yards  Company  in  which 
is  recited  the  desire  of  the  railroad  com- 
pany to  establish  a  general  stodc  depot  "for 
the  receiving  and  delivery  of  stock  at  Louis- 
ville, Kentudcy."  After  stipulations  as  to 
the  reception  and  care  of  the  stock,  it  is 
further  provided  that  the  railroad  company 
*will   establish   the   premises   of   the   stock- 
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yards  company  as  its  stock  depot  for  the 
purpose  of  handling  live  stock  to  and  from 
Louisville,  and  agrees  not  to  sell,  lease,  or 
use,  or  license  to  be  used^  any  part  of  its 
ground  in  or  adjacent  to  Louisville  for  the 
establishment  of  any  other  stock  yards,  or 
otherwise  facilitate  the  establishment  of 
any  other  stock  yards  in  the  city,  and  will 
establish  no  other  stock  yards  depot  at  or 
near  said  city.  The  railroad  company  fur- 
ther agrees  to  establish  Louisville  rates  to 
and  from  the  premises  of  the  said  company 
on  certain  lines.  It  is  apparent  irom  these 
stipulations  of  the  ccmtract  that  the  parties 
understood  that  the  Central  stock  yards  was 
intended  to  be,  as  in  fact  it  is,  a  Louisville 
stock  yards,  to  be  used,  as  is  recited  in  the 
contract,  in  building  up  the  live-stodc  busi- 
ness to  and  from  Louisville.  We  have  no 
question  that  the  Central  stodc  yard  is  as 
distinctly  a  yard  for  the  transaction  of  the 
business  of  receiving,  keeping,  and  selling 
of  stock  at  Louisville  as  is  the  Bourbon 
stock  yards,  established  for  the  same  pur- 
pose by  contract  with  the  defendant  com- 
pany. The  question  on  this  branch  of  the 
case  is  thus  narrowed  to  the  consideration 
of  the  rights  of  the  complainant  to  require 
of  the  Louisville  ft  Nashville  Railroad  Com- 
pany shipments  and  transfers  to  the  Central 
Stock  Yards  Company,  over  the  connection 
with  the  Southern  railroad,  of  live  stock 
whose  destination  is  Louisville.  The  pecu- 
liar duties  of  a  common  camecr  ^  live  stock 
are  pointed  out  by  Mr.  Justice  Field  in 
North  Pennsylvania  R.  Co,  v.  Oommeroial 
Nat.  Bank,  123  U.  S.  727,  31  L.  ed.  287, 
8  Sup.  Ct.  Rep.  266.  The  animals  cannot 
be  turned  loose,  or  left  without  food  or 
shelter  in  cars  standing  on  the  railroad 
trades  or  sidings.  They  must  be  placed  in 
suitable  quarters,  where  they  can  be  fed 
and  cared  for  under  the  charge  of  compe- 
tent agents.  The  nature  of  the  property 
requires  these  services,  essential  to  the  dis- 
charge of  the  duty  of  the  carrier  in  the  safe 
transportation  and  delivery  of  live  stock. 
For  this  purpose  it  is  the  duty  of  the  car- 
rier to  make  provision  by  suitable  yards 
and  proper  equipment  and  competent  per- 
sons to  manage  and  control  the  care  and 
delivery  of  the  live  stock.  We  perceive  no 
reason  why  this  duty  cannot  be  discharged 
by  contract  with  proper  persons  or  com- 
panies who  shall  undertake  the  same  under 
the  responsibility  of  the  carrier.  Such  a 
contract  was  enforced  in  Terre  Haute  d  I. 
R.  Co.  V.  StruUe,  109  U.  S.  381,  27  L.  ed. 
970,  3  Sup.  Ct.  Rep.  270.  Justice  Harlan 
observed  in  Covington  Stock-Yards  Co.  v. 
Keith,  139  U.  S.  128-136,  35  L.  ed.  73-77, 
11  Sup.  Ct.  Rep.  461,  464:  "It  did  not  con- 
cern them  [the  complainants]  whether  the 
railroad  company  itself  maintained  stock 
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yards  or  employed  another  company  or  cor- 
poration to  supply  the  facilities  for  receiv- 
ing and  delivering  live  stock  it  was  undei 
obligation  to  the  public  to  fumish.'' 

There  is  no  showing  of  the  inadequacy  of 
the  Bourb<m  Stock  Yards  Company  in  the 
matter  of  accommodaticms  for  receiving  and 
caring  for  cattle.  The  defendant  has  there 
made  provisions  ample  for  the  care  of  such 
stock  with  a  company  obligated  to  discharge . 
the  duties  in  this  behalf  required  by  the 
law  of  common  carriers.  Is  the  defmdant 
obliged  by  law  to  make  Louisville  delivery 
at  other  points  by  making  ocmneetions  for 
other  Louisville  stock  yards?  We  think 
this  question  must  be  answered  in  the  nega- 
tive. To  all  intents  it  was  so  answered  by 
this  court  in  Butchers'  d  D.  Stode  Yards 
Co.  Y.  Louisville  &  N.  R.  Co.  14  C.  C.  A. 
290,  81  U.  S.  App.  252,  67  Fed.  36.  In  that 
case  the  railroad  company  had  entered  into 
a  contract  with  the  Union  Stock  Yards  Com- 
pany, which  made  it  the  stock-yards  depot 
of  the  Louisville  k  Nashville  Railroad  Com- 
pany at  Nashville.  A  spur  track  had  been 
run  down  Front  street^  in  Nashville,  for  the 
accommodation  of  freight  shippers  not  han- 
dling live  stock.  About  40  feet  from  this 
track  the  Butchers'  ft  Drovers'  Company 
established  an  independent  stock  yards. 
The  Butchers'  k  Drovers'  Company  sought 
a  mandatory  injunction  to  compel  the  rail- 
road company  to  build,  or  allow  to  be  built, 
a  side  track  connecting  the  spur  track  with 
the  complainant's  stodc  yards,  there  to  de- 
liver and  receive  cattle  consigned  or  shipped 
by  the  complainant.  The  obtaining  of  the 
right  of  way  and  the  expense  of  building 
the  side  track  were  not  required  of  the  de- 
fendant company,  and  are  not  elements 
essential  to  the  disposition  of  the  case  in 
the  opinion  rendered  by  Judge  Taft.  The 
contention  of  the  railroad  company  that, 
having  established  a  live-stocK  depot  in 
Nashville,  for  the  reception  and  delivery  of 
stock  in  that  city,  it  could  not  be  compelled 
to  receive  and  deliver  from  another  depot 
in  the  city,  was  sustained.  Judge  Taft 
quotes  from  the  opinion  of  Judge  Harlan 
in  Covington  Stock-Yards  Co.  v.  Keith,  139 
U.  S.  128,  36  L.  ed.  73,  11  Sup.  Ct.  Rep. 
461,  as  follows:  "We  must  not  be  under- 
stood as  holding  that  the  railroad  company 
in  this  case  was  under  any  legal  obligation 
to  furnish,  or  cause  to  be  furnished,  suitable 
and  convenient  appliances  for  receiving  and 
delivering  live  stock  at  every  point  on  its 
line  in  the  city  of  Covington  where  persons 
engaged  in  buyiifg,  selling,  or  shipping  live 
stock  chose  to  establish  stock  yards.  in 
respect  to  the  mere  loading  and  unloading 
of  live  stock,  it  is  only  required,  by  the 
nature  of  its  employment,  to  furnish  such 
facilities  as  are  reasonably  sufficient  for  the 
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business  at  that  city.  So  far  as  the  record 
discloses,  the  yards  maintained  hy  the  ap- 
pellants are,  for  the  purposes  just  stated, 
equal  to  all  the  needs,  at  that  city,  of  ship- 
pers and  consignees  of  live  stock;  and,  if 
the  appellee  had  been  permitted  to  use  them 
without  extra  charge  lor  mere  'yardage,' 
they  would  have  been  without  just  grounds 
of  complaint  in  that  regard,  for  it  did  not 
concern  them  whether  the  railroad  company 
itself  maintained  stodc  yards,  or  Employed 
another  company  or  corporation  to  supply 
the  facilities  for  receiving  and  delivering  live 
Btock  it  was  under  obligation  po  the  public 
to  furnish.  But,  as  the  appellant  did  not 
accord  to  appellees  the  privileges  they  were 
entitled  to  from  ita  principal,  the  carrier, 
and  as  the  carrier  did  not  offer  to  establish 
a  stock  yard  of  its  own  for  shippers  and 
consignees,  the  court  below  did  not  err  in 
requiring  the  railroad  company  and  the  re- 
ceivers to  receive  and  deliver  live  stock  from 
and  to  the  appellees  at  their  own  stock 
yards  in  the  immediate  vicinity  of  the  ap- 
pellant's yards,  when  the  former  were  put 
in  proper  ooudition  to  be  used  for  that  pur- 
pose, under  such  reasonable  regulations  as 
the  railroad  company  might  establish.  It 
was  not  within  the  power  of  the  railroad 
company,  by  such  an  agreement  as  that  of 
November  19,  1881,  or  by  agreement  in  any 
form,  to  burden  the  appellees  with  charges 
for  services  it  was  bound  to  render  without 
any  other  compensation  than  the  customary 
charges  for  transportation." 

We  think  this  language  is  no  less  appli- 
cable to  the  case  under  consideration.  The 
Louisville  A  Nashville  Railroad  Company 
has  by  contract  arranged  for  the  discharge 
of  its  duties  to  shippers  of  live  stock  at  the 
Bourbon  stock  yards.  The  proof  does  not 
show  that  these  accommodations  are  inade- 
quate, or  the  charges  illegal.  It  woidd 
doubtless  be  convenient,  and  promote  the 
business  of  dealers  and  shippers,  if  other 
facilities  were  afforded;  but  we  find  in  the 
law  nothing  aside  from  a  positive  statute 
that  requires  more  ample  provision  at  the 
hands  of  the  respondent. 

It  is  further  alleged  in  the  bill  that  the 
refusal  to  make  the  desired  shipping  and 
transfer  of  stock  to  the  yards  of  the  com- 
plainant is  a  violation  of  §  3  of  the  Inter- 
state Commerce  Act,  which  provides:  "That 
it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  lo- 
cality, or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular 
description  of  traffic  to  any  imdue  or  im- 
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reascuable  prejudice  or  disadvantage  in 
any  respect  whatsoever.  Every  common 
carrier  subject  to  the  provisions  of 
this  act  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  in- 
terchange of  traffic  between  their  respec- 
tive lines,  and  for  the  receiving,  forwarding, 
and  delivering  of  passengers  and  property 
to  and  from  their  respective  lines,  and  those 
connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  be- 
tween such  connecting  lines;  but  this  shall 
not  be  construed  as  requiring  any  such  com- 
mon carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  en- 
gaged in  like  business."  [24  Stat,  at  L.  380, 
chap.  104,  U.  S.  Comp.  Stat.  IWl,  p.  3155.] 

The  daim  is  that,  having  granted  certain 
rights  and  privileges  to  the  Bourbon  Stock 
Yards  Company,  this  section  guarantees 
equal  privileges  to  the  Central  Stock  Tarda 
Company.  This  construction  of  the  act  is 
not  sustainable.  It  is  the  duty  of  the  rail- 
road company  to  provide  reasonable  facili- 
ties for  the  unloading  and  care  of  live  stock. 
This  duty  it  might  discharge  by  itself  fur- 
nishing sufficient  facilities,  or  it  might  con- 
tract with  others  to  make  such  provision.  The 
respondent  has  chosen  the  latter  course. 
By  contract  with  the  Bourbon  Stock  Yards 
Company  it  has  provided  facilities  for  the 
care  of  stock  received  at  Louisville.  These 
facilities  cannot  be  denied  to  some  and  af- 
forded to  others.  But  this  is  far  from  say- 
ing that  it  was  the  purpose  of  the  law  to 
dictate  to  common  carriers  the  means  by 
which  it  shall  discharge  its  obligations  to 
shippers.  To  hold  otherwise  would  be,  hav- 
ing regard  to  the  present  case,  to  require 
the  railroad  company  to  make  connections 
with  as  many  stock-yard  companies  as  may 
see  fit  to  provide  facilities  equal  to  those 
furnished  by  the  company  or  its  agents. 
This  would  be  carrying  the  act  far  beyond 
its  terms  and  purposes.  Kentucky  d;  I. 
Bridge  Co,  v.  Louisville  d  N.  R,  Co.  2  L.  R. 
A.  289,  2  Inters.  Com.  Rep.  351,  37  Fed.  621. 

These  considerations  dispose  of  this 
branch  of  the  case.  If  it  could  be  regarded 
as  one  involving  the  right  to  require  one 
railroad  to  interchange  traffic  with  another, 
the  position  of  the  complainant  would  be 
equally  untenable.  At  common  law  a  rail- 
road company  is  only  bound  to  transport 
freight  to  its  own  terminus.  The  rule  is 
thus  stated  in  Atchison,  T.  d  8.  F.  JR.  Co,  v. 
Denver  d  y.  O.  R.  Co.  110  U.  S.  667,  28 
L.  ed.  291,  4  Sup.  Ct.  Rep.  186:  "At  com- 
mon law  a  carrier  is  not  bound  to  carry 
except  on  his  own  line,  and  we  think  it 
quite  clear  that,  if  he  contracts  to  go  be- 
yond, he  may,  in  the  absence  of  statutory 
regulations  to  the  contrary,  determine  for 
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himself  what  agencies  he  will  employ.  His 
contract  is  equivalent  to  an  extension  of  his 
line  for  the  purposes  of  the  contract;  and  if 
he  holds  himself  out  as  a  carrier  beyond  the 
line,  so  that  he  may  be  required  to  carry 
.  .  .  for  all  alike,  he  may,  nevertheless, 
confine  himself  in  carrying  to  the  particular 
route  he  chooses  to  use.  He  puts  himself 
in  no  worse  position,  by  extending  his  route 
with  the  help  of  others,  than  he  would  oc- 
cupy if  the  means  of  transportation  em- 
ployed were  all  his  own.  He  certainly  may 
select  his  own  agencies  and  his  own  asso- 
ciates for  doing  his  own  work.'' 

It  is  averred  in  the  bill  that  the  Southern 
Railway  Company  has  notified  the  respond- 
ent that  it  would  be,  and  now  is,  willing  to 
be  responsible  from  points  of  physical  con- 
nection with  the  Louisville  &  Nashville  rail- 
road for  the  delivery  of  such  live  stock  and 
the  collection  of  all  charges  on  the  same, 
and  would  promptly  return  to  such  points 
of  connection  all  empty  cars,  and  would 
account  for  all  freight  charges  collected  in 
the  usual  way.  This  may  be  true,  and 
would  possibly  be  a  reasonable  arrangement. 
But  have  the  courts  the  right,  in  the  ab- 
sence of  statute,  to  dictate  to  carriers  the 
contracts  they  shall  make  in  the  interchange 
of  traffic,  and  to  require  such  to  be  carried 
out  as  the  courts  deem  reasonable?  The 
billing  and  transfer  of  freight  from  outside 
points  over  the  two  railroads  is  a  matter  of 
arrangement  between  them.  The  propor- 
tion of  the  joint  tariff  each  shall  receive, 
the  handling  of  cars,  the  liability  of  one  to 
the  other,  and  other  matters,  are  to  be  de- 
termined by  the  contract  between  the  par- 
ties. Each  controls  its  own  railroad,  and 
may  determine  for  itself  upon  what  terms 
it  will  unite  in  a  joint  tariff.  No  arrange- 
ment exists  with  the  Southern  railroad  for 
the  transportation  and  delivery  of  cars  of 
live  stock  to  the  Central  stock  yards,  if  that 
can  be  assumed  to  be  a  station  on  the  line 
of  the  Southern  railroad;  nor  do  we  think 
a  court  of  equity  has  the  power  to  make 
one,  and  supervise  its  execution;  nor  has 
this  right  been  conferred  upon  the  courts 
by  the  Interstate  Commerce  Act.  This  doc- 
trine is  so  thoroughly  established  as  to  re- 
quire no  more  than  the  citation  of  the 
authorities  in  support  of  it.  Atchison,  T, 
A  B,  F,  R,  Co.  v.  henver  d  N,  0.  R,  Co, 
110  U.  S.  667,  28  L.  ed.  291,  4  Sup.  a. 
Rep.  186;  Express  Oases,  117  U.  S,  1,"  20 
L.  ed.  791,  6  Sup.  Ct  Rep.  642,  628;  PulU 
man*s  PcUaoe  Car  Co,  v.  Missouri  P.  R.  Co, 
115  U.  S.  587,  29  L.  ed.  499,  6  Sup.  Ct  Rep. 
194;  HJorthem  P,  R.  Co,  v.  Washington  Ter- 
ritory, 142  U.  S.  492,  36  L.  ed.  1092,  12 
Sup.  Ct.  Rep.  283;  Kentucky  d  I,  Bridge 
Co,  v.  Louisville  d  N.  R.  Co,  2  L.  R.  A.  289, 

2  Inters.  Com.  Rep.  361,  37  Fed.  667;  Little 
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Rock  d  M,  R.  Co,  Y,  8t,  Louis,  I,  M.  d  8. 
R,  Co,  2  Inters.  Com.  Rep.  763,  41  Fed.  559; 
Oregon  Short  Line  d  U.  N,  R,  Co,  v.  North- 
ern P,  R.  Co,  4  Inters.  Com.  Rep.  249,  51 
Fed.  475;  8t,  Louis  Drayage  Co,  v.  Louis- 
ville d  N.  R,  Co,  6  Inters.  Com.  Rep.  137, 
65  Fed.  39;  Allen  v.  Oregon  R,  d  Nov.  Co. 
98  Fed.  16. 

It  is  further  alleged  that  the  duty  of 
complying  with  the  complainant's  demand 
rests  up6n  the  defendant  company  because 
of  the  requirements  of  the  Constitution  of 
the  state  of  Kentucky  and  the  laws  passed 
in  pursuance,  thereof.  Assuming,  without 
deciding,  that  the  Kentucky  Constitution 
and  legislation  require  the  defendant  com- 
pany to  receive,  deliver,  transport,  and 
transfer  freight  to  any  point  that  is  in 
physical  connection  with  the  tracks  of  an- 
other company,  so  that  the  complainant  has, 
as  to  traffic  originating  in  Kentucky,  the 
right  to  require  that  the  shipment  be  re- 
ceived and  transported  in  aocwdanoe 
with  the  prayer  of  the  bill,  the  ques- 
tion remains.  Have  the  Kentudcy  Con- 
stitution and  statutes  any  operations 
beyond  the  limits  of  that  state?  The 
interstate  oonuneroe  clause  of  the  Federal 
Constitution  has  giv^i  rise  to  much  litiga- 
tion and  frequent  construction  by  the  Su- 
preme Court.  It  is  thoroughly  settled  that 
the  power  of  Congress  to  regulate  com- 
merce is  plenary,  and  no  state  has  the  right 
to  regulate  purely  interstate  commerce.  On 
the  other  hand,  the  state  has  the  right  to 
make  provisions  as  to  matters  within  its 
own  boundaries  intended  as  aids  to  com- 
merce, not  thereby  regulating  interstate 
traffic.  Without  undertaking  to  reccmcile 
or  consider  the  numerous  decisions,  we  may 
refer  to  Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238.  Mr.  Justice  Field,  with 
his  usual  clearness,  has  called  attention  to 
the  sound  rules  of  construction  to  determine 
what  is  and  what  is  not  within  the  power 
of  a  state:  ''Perhaps  some  of  the  diver- 
gence of  views  upon  this  question  among 
former  judges  may  have  arisen  from  not 
always  bearing  in  mind  the  distinction  be- 
tween commerce,  as  strictly  defined,  and  its 
local  aids  or  instruments  or  measures  taken 
for  its  improvement.  Commerce  with  for- 
eign countries  and  among  the  states,  strictly 
considered,  consists  in  intercourse  and 
traffic,  including  in  these  terms  navigation 
and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities.  For  the 
regulation  of  commerce,  as  thus  defined, 
there  can  be  only  one  system  of  rules,  appli- 
cable alike  to  the  whole  country;  and  the 
authority  which  can  act  for  the  whole  coun- 
try can  alone  adopt  such  a  system.  Action 
upon  it  by  separate  states  is  not,  therefore. 
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permissible."      Pa^  702,   102  U.   S.,  pa^ 
241,  26  L.  ed. 

It  is  within  the  power  of  a  state  to  re- 
quire  connecting  tracks  between  two  rail- 
road companies  at  an  intersection  for  the 
transfer  of  cars  used  in  the  local  business 
of  such  lines  of  railroad.  This  may  have 
been  necessary  for  the  accommodation  of 
state  commerce.  Wisconsin,  M.  d  P,  R,  Co, 
T.  Jaeohsan,  179  U.  S.  287,  45  L.  ed.  194, 
21  Sup.  Ct.  Bep.  116.  So  it  is  competent 
for  a  state  to  require  a  railroad  company 
to  stop  a  certain  number  of  trains  each  day 
at  stations  having  a  certain  number  of  in- 
habitants, within  the  state.  Such  regula- 
tions do  not  interfere  with  the  delivery  or 
transportation  of  passengers  traveling  be- 
tween 8ta;te8  in  such  wise  as  to  be  regula- 
tions affecting  interstate  traffic  The  stat- 
ute simply  amounted  to  requiring  three 
trains  of  the  company  to  stop  at  the  station 
named  each  day.  Lake  Shore  dc  M,  8.  R. 
Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702, 
19  Sup.  Gt.  Rep.  465.  Likewise  a  state  may 
require  a  telegraph  company  to  deliver  a 
message.     Western  U,  Teleg.  Co,  v.  James, 


162  U.  8.  '650,  40  L.  ed.  1105,  16  Sup.  Ct. 
Rep.  934.  But  it  is  thoroughly  well  set- 
tled that  a  state  may  not  regulate  interstate 
commerce,  using  the  terms  in  the  sense  of 
intercourse  and  the  interchange  of  traffic 
betweoi  the  states.  In  the  case  at  bar  we 
think  the  relief  sought  pertains  to  the  trans- 
portation and  delivery  of  interstate  freight. 
It  is  not  the  means  of  making  a  physical 
connection  with  other  railroads  that  is 
aimed  at,  but  it  is  sought  to  compel  the  cars 
and  freight  received  from  one  state  to  be 
delivered  to  another  at  a  particular  place 
and  in  a  particular  way.  If  the  Kentucky 
Constitution  could  be  given  any  such  con- 
struction, it  would  follow  It  could  regulate 
interstate  commerce.     This  it  cannot  do. 

We  reach  the  conclusion  that  no  case  was 
made  justifying  the  relief  prayed  for,  and 
that  there  was  no  error  committed  in  dis- 
missing the  bill. 

Judgment  affirmed. 

Affirmed  by  Supreme  Court  of  United 
States,  February  23,  1904. 
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ProTldlnflT  Insulation  snfllolent  to  wltli- 
■tand  lislitnlnff  which  may  strike  the 
wires  is  not  within  the  obligation  of  an  elec- 
tric lighting  company  in  carrying  its  wires 
into  a  building  for  the  lighting  of  which  it 
hai  contracted  to  furnish  electricity. 

(October  81,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Maricopa  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  some  of  plaintiff's  prop- 
erty which  was  alleged  to  have  been  de- 
stroyed by  defendant's  negligence.  Re- 
wrwd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clialmers  Sc  Wllklnsom  and 
Hemdon  Sc  Norris,  for  appellant: 

One  is  not  to  be  held  responsible  in  dam- 
ages for  the  remote  consequences  of  his  act, 
or,  indeed,  for  any  but  those  which  are  prox- 
imate or  natural  and  in  contemplation  of 
the  parties. 


XoTB. — ^As  to  liability  of'  owner  of  electric 
wire  for  injury  caused  by  lightning  conveyed 
thereby  to  bnllding,  see  also,  In  this  series, 
Jtckjon  V.  Wisconsin  Teleph.  Co.  26  L.  R.  A. 
101,  and  Griffith  v.  New  England  Teleph.  & 
Teleg.  Co.  52  L.  E.  A.  919. 
«3  L.  R.  A. 


Louisiana  Mut.  Ins.  Co.  ▼.  Tweed,  7  Wall. 
44,  19  L.  ed.  66;  Fent  v.  Toledo,  P.  d  W. 
R.  Co.  69  111.  349,  14  Am.  Rep.  13;  Toledo, 
W.  d.  W.  R.  Co.  V.  Muthersbaugh,  71  111. 
672;  Schmidt  v.  MitcheU,  84  111.  199,  26 
Am.  Rep.  446;  Scheffer  v.  Washington  City, 
V.  M.  d  0.  S.  R.  Co.  106  U.  S.  249,  26  L.  ed. 
1070;  Haile  v.  Texas  d  P.  R.  Co.  23  L.  R.  A. 
774,  9  C.  C.  A.  134,  23  U.  S.  App.  80,  60 
Fed.  557;  Pullman  Palace  Car  Co.  v.  Bar- 
ker, 4  Colo.  344,  34  Am.  Rep.  89;  Bosch  y. 
Burlington  d  M.  R.  Co.  44  Iowa,  402,  24 
Am.  Rep.  764;  Michigan  C.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6. 

There  is  a  broad  distinction  between  the 
act  which  gives  occasion  for  damages  aris- 
ing from  other  causes,  which  were  not  in  the 
contemplation  of  the  parties  when  the  con- 
tract was  made,  and  an  act  proximately 
causing  the  injury;  and  it  is  only  for  the 
latter  that  an  action  will  lie. 

Warwick  v.  Hutchinson,  46  N.  J.  L.  61. 

In  determining  what  is  the  proximate 
cause,  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence. 

Scale  V.  Gulf,  O,  d  S.  F.  R.  Co.  66  Tex. 
274,  67  Am.  Rep.  602;  Brandon  v.  Gulf  City 
Cotton  Press  d  Mfg.  Co.  61  Tex.  121. 

Messrs.  A«  C.  Baker  and  Alfred 
Franklin,  for  appellee: 

The  doctrine  of  res  ipsa  loquitur  should 
be  here  invoked. 

Aycock  y.  Raleigh  d  A.  Air-Line  R.  Co, 
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89  N.  C.  321;  Alton  R.  d  Illuminating  Co. 
v.  Foulda,  81  111.  App.  332;  Ray,  Negligence 
of  Impofied  Duties,  p.  145;  Woods,  Railway 
Law,  p.  1079;  Whittaker's  Smith,  Neg. 
pp.  422,  423;  Haynea  y.  Raleigh  Gas  Co, 
114  N.  C.  203,  26  L.  R.  A.  810,  41  Am.  St 
Rep.  786,  19  8.  E.  344. 

A  wire  negligently  allowed  by  an  electric 
company  to  remain  out  of  place,  which,  be- 
coming electrified  from  the  atmosphere, 
causes  injury  either  to  the  person  or  prop- 
erty of  another,  incurs  a  liability  upon  the 
company  for  such  damage. 

Paine  v.  Electric  Illuminating  d  Power 
Co.  72  N.  Y.  Supp.  279;  Bouthweatem  Teleg. 
d  Teleph.  Co.  v.  Robinson,  16  L.  R.  A.  545, 
1  C.  C.  A.  684,  2  U.  S.  App.  206,  50  Fed. 
810;  Jackson  v.  Wisconsin  Teleph.  Co.  88 
Wis.  243,  20  L.  R.  A.  101,  60  N.  W.  430; 
Oriffith  V.  New  England  Teleph.  d  Teleg. 
Co.  72  Vt.  441,  52  L.  R.  A.  919,  48  AU.  643; 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  872; 
Broion  v.  Edison  Electric  Illuminating  Co. 

90  Md.  400,  46  L.  R.  A.  745,  78  Am.  St.  Rep. 
442,  45  Atl.  182;  McKay  y.  Southern  Bell 
Teleph.  Co.  Ill  Ala.  337,  31  L.  R.  A.  580,  56 
Am.  St.  Rep.  69,  19  So.  695;  Oriffin  v.  Unit- 
ed Electee  Light  Co.  164  Mass.  492,  32  L.  R. 
A.  400,  49  Am.  St.  Rep.  477,  41  N.  E.  675; 
Leavenworth  Coal  Co.  v.  Ratchford,  5  Kan. 
App.  150,  48  Pac.  927;  Jackson  v.  Wisconsin 
Teleph.  Co.  88  Wis.  243,  26  L.  K.  A.  101,  60 
N.  W.  430;  Perham  v.  Portland  Electric 
Co.  33  Or.  451,  40  L.  R.  A.  799,  79  Ain.  St. 
Rep.  730,  63  Pac.  14. 

When  several  proximate  causes  contribute 
to  an  accident,  either  of  which  is  an  efficient 
cause,  without  which  an  accident  would  nofc 
have  happened,  it  may  be  attributed  to  any 
or  all  of  them. 

Keasbey,  Electric  Wires,  §  268. 

If  appellant  failed  properly  to  insulate, 
and  a  loss  occurs  by  reason  of  a  current  of 
electricity  entering  the  house  on  appellant's 
wires,  it  is  immaterial  whether  such  cur- 
rent originates  in  the  atmosphere  or  in  the 
plant  of  the  light  company. 

Overall  v.  Louisville  Electric  Light  Co, 
20  Ky.  L,  Rep.  759,  47  S.  W.  442. 
On  petition  for  rehea/ring. 

Thompson  in  his  Commentaries  on  the 
Law  of  Negligence,  §  796,  says:  "It  may  be 
doubted  whether  persons  or  corporations  em- 
ploying for  their  own  private  advantage  so 
dangerous  an  agency  as  electricity  ought  not 
to  be  regarded  as  quasi  insurers,  as  toward 
third  persons,  against  any  injurious  conse- 
quences which  may  flow  from  it." 

Denver  Consol.  Electric  Co.  v.  Lawrence 
(Colo.)  73  Pac.  39. 

If  the  loBfl  or  injury  happens  in  any  way 
through  the  agency  of  man,  it  cannot  be 
considered  the  act  of  God. 
63  L.  R.  A. 


Read  v.  Spaulding,  30  N.  Y.  630,  86  Am. 
Dec.  426;  Reptihlican  Valley  R.  Co.  v.  Fink^ 
18  Neb.  89,  24  N.  W.  691 ;  Gray  v.  Harrt«, 
107  Mass.  492,  9  Am.  Rep.  61 ;  McArthur  v. 
Sears,  21  Wend.  195. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  defendant  com- 
pany from  a  judgment  rendered  against  it 
in  an  action  for  damages  for  alleged  negli- 
gence, which,  it  was  claimed,  resulted  in  the 
destruction  of  the  plaintiff's  property.  The 
complaint  upon  which  the  action  was 
founded,  after  stating  the  residence  of  the 
parties  and  the  corporate  character  of  the 
defendant,  alleged,  "that,  at  all  the  times 
hereinafter  mentioned,  defendant  was  en- 
gaged in  the  business  of  supplying  elec- 
tricity, by  virtue  of  a  public  franchise,  to 
its  certain  consumers  and  patrons  in  and 
near  the  city  of  Phoenix,  and  of  wiring  and 
equipping  the  houses  and  buildings  of  its 
said  patrons  and  consumers  for  the  purposes 
of  lighting  such  houses  with  electricity ;  that 
on  or  about  the  1st  day  of  April,  189d,  the 
defendant,  in  changing  the  wires  in  the 
house  of  plaintiff  on  North  Second  avenue, 
near  the  city  of  Phoenix,  negligently,  wrong- 
fully, and  wilfully  caused  the  wire  conduct- 
ing electricity  from  its  plant  to  plaintiff's 
house  to  be  placed  through  the  window  case- 
ment of  plaintiff's  said  house,  without  insu- 
lating the  same  in  any  manner  whatsoever; 
that  wholly  by  reason  of  said  negfligcnt 
placing  of  said  wires  as  aforesaid,  and  with- 
out any  knowledge,  consent,  or  fault  of 
plaintiff,  said  wire  became  charged  with 
electricity  on  or  about  the  18th  day  of  July, 
1899,  and  set  fire  to  and  wholly  destroyed 
plaintiff's  said  house,  and  furniture  and 
effects  of  plaintiff  therein,  being  of  the  value 
of  $5,000,  to  plaintiff's  damage  in  the  sum 
of  $5,000;  that,  at  all  the  times  herein  men 
tioned,  plaintiff  was  a  purchaser  and  con 
sumer,  for  hire,  of  the  electricity  furnished 
by  defendant."  A  motion  to  require  the 
plaintiff  to  make  his  complaint  more  definite 
and  certain,  by  stating  how  and  whence 
"said  wire  became  charged  with  electricity, "^ 
was  denied,  and  a  demurrer  to  the  suffi- 
ciency of  the  complaint  was  overruled.  The 
further  answer  of  the  defendant  was  a  gen- 
eral denial  of  the  allegations  of  the  com- 
plaint, and  upon  the  issues  thus  made  the 
case  was  tried  before  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $3,404.50. 

The  evidence  adduced  on  the  trial  showed 
the  following  facts:  That  the  house  of 
plaintiff  at  Phoenix,  Arizona,  was  occupied 
by  himself  and  family  as  a  residence.  It 
was  an  ordinary  story  and  a  half  brick 
house,  which  he  had  built  during  the  latter 
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part  of  the  year  1896.  At  the  time  the 
house  wwR  built  it  ha^i  been  wired  for  the 
purpose  of  electric  lighting  by  persons  no4 
connected  with  the  defendant.  That  the 
first  attachment  with  the  defendant's  plant 
was  made  at  the  front  of  the  house,  the 
wires  entering  through  an  upper  window. 
The  wiring  remained  in  that  condition  for 
about  two  yesLTfi.  In  the  spring  of  1899  the 
defendant  changed  its  pole  line  to  the  alley 
back  of  the  house,  and  then  the  wires  con- 
necting the  defendant's  plant  with  the  plain- 
tiff's house  were  changed  to  the  back  part 
of  the  house.  The  defendant  placed  its 
wires  through  the  casement  of  a  garret  win- 
dow at  the  rear  end  of  the  house  in  making 
the  new  connection.  This  change  was  witli- 
out  the  knowledge  of  the  plaintiff  until  some 
time  after  it  had  been  made,  but  it  appears 
never  met  with  any  protest  from  him.  On 
the  13th  day  of  July,  1899,  at  about  9 
o'clock  in  the  evening,  the  house  was  burned, 
together  with  a  large  part  of  its  contents. 
A  thunderstorm  had  been  prevailing  on  that 
evening.  The  plaintiff  was  just  going  to 
bed,  when  he  noticed  a  glimmer  on  the  stair- 
way. He  ran  upstairs  and  saw  that  there 
was  a  fire  in  the  window  casement  on  the 
south  side  of  the  window,  which  he  made 
ineffectual  efforts  to  extinguish.  About  two 
hours  before  this,  the  electric  lights  were  on 
in  the  plaintiff's  house,  and  he  was  reading 
by  the  same.  Suddenly  the  lights  went  out, 
—"just  popped  off."  The  plaintiff  went  up- 
stairs, examined  the  wires  in  the  part  of  the 
house  where  the  connection  had  been  made 
by  the  defendant,  and  examined  the  en- 
trance of  the  wire  into  the  house  to  see  if  it 
had  come  apart.  He  observed  the  condition 
of  the  wire  at  that  point,  and  the  insula- 
tion. He  found  the  wires  connected.  The 
junction  with  the  house  wiring  was  on  the 
inside  of  the  upper  story.  This  part  of  the 
house  was  not  completely  floored.  The  wires 
entered  the  house  through  auger  holes  in 
the  window  casement.  There  were  no  crock- 
ery tubes  or  clay  bushing  where  the  wire 
penetrated  the  casement.  In  the  unfloored 
space  between  the  casement  and  the  point 
at  which  it  passed  under  the  floor,  there 
were  2  or  3  feet  of  slack  in  the  wire.  Plain- 
tiff could  not  see  that  which  passed  through 
the  casement,  but  such  wire  as  was  visible 
to  him  was  in  a  damaged  condition.  It  was 
frayed,  and  the  insulation  was  loose  upon  it. 
It  waa  not  held  tight  at  the  point  of  en- 
trance. It  was  an  old  wire,  and  had  been 
in  that  condition  from  the  time  it  was  put 
there.  Plaintiff  had  previously  noticed  this 
wire,  and  the  loose  way  in  which  it  was  fixed 
up,  but  never  so  closely  as  on  this  occasion. 
There  were  porcelain  spools  on  the  eaves  of 
the  house,  from  which  the  wires  ran  into 
the  window,  and  similar  insulators  along 
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the  garret  joists,  on  the  inside.  There  was 
no  fuse  box  at  the  window.  The  plaintiff 
used  lamplight  after  the  electric  lights  went 
out,  and  resumed  his  reading  downstairs. 
When  he  first  saw  the  fire,  it  was  in  the 
window  casement,  immediately  surrounding 
the  wires.  The  blaze  was  2^  feet  in  length, 
about  4  to  6  inches  above  the  wires,  and 
some  distance  below.  The  plaintiff  was  at 
the  time  hiring  the  use  of  electricity  from 
the  defendant  for  lighting  purposes.  On 
the  morning  after  the  fire  the  employees  of 
the  defendant  took  down  the  wires  in  the 
vicinity  of  the  plaintiff's  house,  and  found 
them  to  be  in  fairly  good  condition,  except 
that  they  were  burned  for  a  distance  of  12 
or  14  feet  from  the  building.  The  trans- 
former, near  by,  which  controlled  the  cur- 
rent to  the  plaintiff's  house,  was  found  to  be 
uninjured.  The  usual  and  ordinary  strength 
of  this  current  was  104  volts.  Evidence  was 
introduced  as  to  the  value  of  the  property. 
A  number  of  witnesses  also  testified  as  to 
the  condition  of  the  night;  that  a  severe 
electrical  storm  was  raging,  during  whidi 
there  was  a  peculiarly  bright  flash  of  light- 
ning, followed  by  a  heavy  clap  of  thimder, 
shortly  after  which  they  noticed  fire  com- 
ing from  the  roof  of  plaintiff's  house.  There 
waa  expert  testimony  to  the  effect  that  elec- 
tric light  companies  make  no  attempt  to  in- 
sulate their  wires  against  lightning,  and 
that  it  is  not  practicable  to  do  so. 

Numerous  errors  are  assigned  by  the  ap- 
pellant, but  those  which  we  consider  to  be 
fully  determinative  of  this  appeal  are  predi- 
cated upon  the  instructions  which  were 
given  to  the  jury.  Xl^e  gravamen  of  the 
complaint  in  this  case  was  the  defendant's 
failure  to  properly  insulate  the  wire  which 
it  ''placed  through  the  window  casement  of 
plaintiff's  house."  The  peculiar  facts  of 
the  case  afforded  an  unusual  opportunity 
for  theorizing  upon  the  cause  of  this  fire. 
It  was  a  theory  of  the  plaintiff  that  the  rain 
blown  in  at  the  auger  holes  of  the  window 
casement  had  wetted  the  woodwork  and 
wires,  creating  what  is  technically  termed 
a  ''short  circuit,"  and  setting  fire  to  the 
woodwork.  The  evidence  cannot  be  said  to 
sustain  this  theory,  however,  except  upon 
the  assumption  that  the  voltage  was  greater 
than  that  of  the  ordinary  current  which 
passed  over  these  wires  from  the  defendant's 
plant  for  his  lighting  purposes.  But  the 
plaintiff  contends  that  it  was  equally  the 
duty  of  the  defendant  to  so  insulate  these 
wires  as  to  protect  against  an  electrical  cur- 
rent which  might  have  been  induced  from 
the  clouds  or  atmosphere.  Upon  this  latter 
proposition,  sharp  issue  was  made  at  the 
trial;  the  position  of  the  defendant  being 
that  it  was  only  required  to  install  and 
maintain  its  wires  for  safely  carrying  the 
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current  from  its  plant  for  the  lighting  of 
the  plaintiff's  house,  and  that  the  plaintiff 
must  prove  that  his  loss  was  occasioned  by 
the  electric  current  which  passed  from  de- 
fendant's plant,  through  said  wires,  into  his 
house.  The  instructions  of  the  court  upon 
this  point  are  complained  of  as  being  con- 
flicting and  erroneous.  From  the  charge 
which  was  given,  we  quote  the  following: 
"The  court  instructs  you  that  it  does  not 
make  any  difference  where  this  electricity 
came  from.  If  the  electricity  came  in  and 
caused  the  fire  by  reason  of  something  about 
these  wires,  and  you  find  that  the  defendant 
was  negligent  in  putting  in  these  wires  and 
maintaining  them,  and  that  such  negligence 
caused  the  fire,  it  doesn't  make  any  differ- 
ence where  the  electricity  comes  from.  But, 
on  the  other  hand,  I  also  charge  you  that  if 
the  wires  were  sufficient  to  maintain  the 
current  of  electricity  from  the  plant  of  de- 
fendant, and  such  current  as  could  be  rea- 
sonably expected  to  come  in  through  those 
wires  to  light  the  h9use,  then  the  defendant 
is  not  responsible  by  reason  of  any  increased 
voltage  on  those  wires  that  might  come  from 
a  stroke  of  lightning,  provided  the  wires 
were  reasonably  placed  so  as  to  carry  the 
current  that  was  used  in  lighting  the  house. 
The  jury  are  instructed  that  defendant  is 
required  to  insulate  its  wires  so  as  to  pro- 
tect property  through  which  said  wires  pass, 
against  danger  which  may  arise  from  a  cur- 
rent of  electricity  generated  by  defendant's 
plant,  and  passing  through  said  wires,  and 
not  from  a  current  generated  elsewhere  and 
from  other  agencies,  unless  such  other  agen- 
cies were  with  the  ^consent  of  defendant.** 
It  appears  from  the  record  that  at  the  con- 
clusion of  the  evidence  the  parties  consented 
that  the  court  should  deliver  its  charge  to 
the  jury  after  the  argument,  but  that  the 
instructions  requested  by  the  respective  par- 
ties were  settled  by  the  court  in  advance, 
so  that  they  could  be  used  in  the  argument. 
That  the  trial  judge  marked  as  "Given,"  and 
appended  his  name  in  the  manner  required 
by  statute  to,  the  following  instruction, 
which  had  been  requested  by  the  defendant: 
"Tou  are  further  instructed  that  if,  in 
weighing  the  testimony  in  this  case,  you  are 
unable  to  decide  therefrom  whether  the  fire 
was  caused  from  the  electric  current  gener- 
ated by  defendant's  plant  through  said 
wires,  or  from  lightning  either  passing 
through  said  wires,  or  striking  the  house  di- 
rectly, and  in  another  part  of  the  house 
than  through  the  wires,  that  you  should  find 
your  verdict  for  the  defendant.  It  is  the 
duty  of  the  plaintiff,  by  a  preponderance,  to 
prove  that  the  loss  was  occasioned  by  the 
electric  current  passing  from  defendant's 
plant  through  said  wires  into  the  house,  and 
this  proof  must  be  made  by  a  preponderance 
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of  the  evidence;  and,  if  plaintiff  fails  to 
make  this  proof,  your  verdict  should  be  for 
the  defendant."  Counsel  for  the  defendant 
made  use  of  this  instruction  in  their  argu- 
ment of  the  case,  and  discussed  the  same  be- 
fore the  jury.  On  the  completion  of  the 
argument,  the  court  delivered  its  charge  to 
the  jury,  and,  in  so  doing,  modified  this  par- 
ticular instruction  by  adding  thereto  and 
giving  in  connection  therewith  the  words, 
"Except  as  I  have  said  before,  it  does  not 
make  any  difference  where  the  power  came 
from, — ^whether  of  clouds  and  electricity,  or 
from  the  plant."  Considering  the  very 
slight  foundation  in  the  evidence  for  the 
claim  that  any  current  was  on  these  wires 
from  the  defendant's  plant  at  the  time  of 
the  fire,  it  is  readily  apparent  how  prejudi- 
cial might  have  been  this  modification  after 
the  argument  was  closed.  But  we  think 
that  the  chief  vioe  of  the  court's  charge  was 
in  the  submission  to  the  jury,  in  this  case, 
of  any  question  as  to  the  defendant's  lia- 
bility for  a  failure  to  insulate  these  wires 
against  electricity  having  its  origin  in  the 
clouds  or  atmosphere.  An  essential  ingre- 
dient to  any  concepticm  of  negligence  is  that 
it  involves  the  violation  of  some  legal  duty 
which  one  person  owes  another,^-a  duty 
to  take  care  for  the  safety  of  the  person  or 
property  of  the  other.  This  duty  may  be 
assumed  by  contract,  or  it  may  be  imposed 
by  implication  of  law.  Where  a  person, 
proceeding  in  a  lawful  business,  exercises 
reasonable  care,  the  law  does  not  make  him 
an  insurer  against  those  consequences  of  his 
actions,  which  reasonable  care  and  foresight 
could  not  have  prevented.  The  law  justly 
ascribes  such  consequences  to  inevitable  mis- 
fortune or  to  "the  act  of  God,"  and  leaves 
the  harm  resulting  from  them  to  be  bom** 
by  him  upon  whcm  it  falls.  1  Thomp.  Neg. 
2d  ed.  I  14.  In  the  conduct  of  an  electric 
lighting  business,  the  defendant  was  engaged 
in  handling  a  most  dangerous  agency,  and, 
in  the  generation  and  distribution  of  elec- 
tricity from  its  plant  to  its  patrons,  was 
unquestionably  bound  to  exercise  the  highest 
degree  of  skill  and  care  for  the  protection 
of  life  and  property.  The  duty  thus  im- 
posed clearly  required  that  the  wires  which 
the  defendant  "placed  through  the  window 
casement  of  plaintiff's  house"  would  be  suffi- 
ciently insulated  to  protect  said  house 
against  injury  from  any  current  carried  on 
them  from  the  defendant's  plant.  This  duty 
did  not,  however,  extend  so  far  as  to  require 
the  insulation  of  these  wires  in  a  manner 
to  protect  against  injurious  consequences  of 
a  lightning  stroke,  for  the  evidence  shows 
that  it  was  not  practicable  to  insulate  them 
against  lightning,  and  there  is  nothing  in 
the  record  which  indicates  any  assumed  or 
implied  obligation  of  this  character.      And 
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what  we  have  here  said  as  to  lightning 
must,  it  seems  to  us,  under  the  facts  of  this 
ease,  he  equally  applicable  to  any  induced 
current  of  electricity  having  its  origin  in 
the  clouds  or  atmosphere,  because  there  is 
absolutely  nothing  in  the  evidence  from 
which  the  strength  of  such  a  current  could 
be  estimated.  While  the  learned  trial  judge, 
in  other  portions  of  his  charge,  apparently 
intended  to  so  declare  the  law  as  to  relieve 
the  defendant  from  liability  for  the  oonse- 
quenoes  of  a  current  of  greater  voltage  than 
that  which  would  be  carried  on  these  wires 
for  the  lighting  of  the  plaintiff's  house,  if 
the  wires  were  sufficiently  installed  and  in- 
sulated for  the  latter  purpose,  we  feel  that, 


in  submitting  to  the  consideration  of  the 
jury  in  this  case  any  question  of  negligence 
based  upon  the  defendant's  failure  to  insu- 
late against  a  foreign  current  of  electricity, 
he  was  inviting  them  into  the  realm  of  spec- 
ulation, in  which  conjecture,  and  not  evi- 
dence, must  guide  them,  and  that  the  jury 
may  readily  have  been  misled  thereby,  to 
the  prejudice  of  the  defendant. 

For  the  errors  pointed  out,  the  judgment 
toill  he  reversed,  and  the  case  remanded  to 
the  District  Court  for  a  new  trial. 

SlMUi  and  D«ma,  JJ.,  concur. 

Rehearing  denied.  / 
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Herbert  BOWDEN 

V, 

Samuel  DERBY. 
(97  Ma  580.) 

1.  A  mtr^^t  eomialMiloBer  Is  mot  liable 
for  the  nevllvemee  er  lalaeoBAvet  of 
persona  eiaployeA  br  blia  to  prosecute 
public  work  in  connection  with  tbe  highways. 

S.  A  atreet  commlsaioner  o^res  to  tbe 
persons  employed  by  bln^for  the  pros- 
ecution of  public  work  the  duty  of  seeing 
that  appliances  furnished  by  him  for  their 
use  are  reasonably  safe  and  suitable  and  so 
maintained,  and  that  places  designated  by 
him  in  which  employees  are  to  work  are  reap 
•onably  safe. 

8.  A  street  eontntlssloner  o'vres  bis  en^- 
ployee  tbe  dnty  of  exercising  only  reason- 
able care  in  the  selection  of  coemploxees. 

4.  A  general  demurrer  will  not  raise  the 
objection  that  tbe  declarati<«  is  bad  for  du- 
plicity. 

(Jane  16,  1908.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
•Ei  the  Supreme  Judicial  Court  for  Enox 
County  sustaining  a  demurrer  to  the  decla- 
ration in  an  action  brought  to  recover  darn- 
s' for  persona]  injuries  alleged  to  haye 
been  caused  by  defendant's  negligence.  Sua- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  E.  Idttlefleld  and  A.  8.  Idt- 
tleileldt  for  plaintiff: 

The  real  elements  at  the  foundation  of  all 
responsibility  raised  by  implication  of  law 
are  the  elements  of  authority  and  control. 

20  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  12; 
Quinn  v.  Kansas  City,  M.  d  B,  R.  Co,  94 


Nora. — As  to  personal   liability  of  highway 
officers  for  negligence,  Including  negligence  of 
employees,  see  note  to  Bates  y.  Homer,  22  L.  B. 
A.  824. 
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Tenn.  713,  28  L.  R.  A.  562,  45  Am.  St.  Rep. 
767,  30  S.  W.  1036;  1  Thomp.  Neg.  2d  ed.  8 
578,  p.  534;  2  Thomp.  Neg.  1st  ed.  p.  892; 
Holmes  y.  Ealde,  74  Me.  29,  43  Am.  Rep. 
667;  Pallet  y.  Rutland  d  W.  R.  Co,  28  Vt. 
297;  MoGuire  y.  Chrant,  25  N.  J.  L.  371,  67 
Am.  Dec.  49. 

The  fact  that  one  is  paid  by  or  is  working 
in  the  interest  of  another  is  not  the  determin- 
ing element. 

Kimball  y.  Cushman,  103  Mass.  194,  4  Am. 
Rep.  528;  Wood  r.  Cobb,  13  Allen,  58;  Wood, 
Ma«t  ft  8.  p.  925;  Hawks  y.  Charlemont,  107 
Mass.  414;  Walcott  y.  Sicampscott,  1  Allen, 
102;  Woodcock  y.  Calais,  66  Me.  236;  Shep- 
herd y.  Lincoln,  17  Wend.  250;  Bishop  y. 
Williamson,  11  Me.  507;  1  Thomp.  Neg.  2d 
ed.  p.  544;  Conwell  y.  Voorhees,  13  Ohio,  523, 
42  Am.  Dec  206. 

The  work  is  being  done  sufficiently  for  the 
master's  benefit  if  it  is  done  in  performing 
a  duty  which  the  master  has  undertaken  or 
is  bound  to  perform. 

Robinson  y.  Chamberlain,  34  N.  T.  389,  90 
Am.  Dec.  713. 

Liability  is  an  inseparable  incident  of  the 
possession  of  the  right  of  control. 

The  Joseph  B.  Thomas,  46  L.  R.  A.  58;  30 
C.  C.  A.  333,  56  (J.  S.  App.  619,  86  Fed.  658; 
Bassett  y.  Fish,  75  N.  Y.  310;  Maxmilian  v. 
New  York,  62  N.  Y.  163,  20  Am.  Rep.  468; 
Ely  y.  Parsons,  55  Conn.  100, 10  Atl.  499. 

Defendant  would  be  liable  for  his  own  acts. 

Btone  y.  Augusta,  46  Me.  140;  Garnett  y. 
Phceniw  Bridge  Co.  98  Fed.  194;  Johnson  y. 
Spear,  76  Mich.  139,  15  Am.  St.  Rep.  298, 
42  N.  W.  1092. 

This  defendant  is  under  a  duty,  independ- 
ent of  the  relation  of  master  and  servant,  to 
furnish  to  the  plaintiff  reasons/bly  safe  ap- 
pliances, and  to  keep  them  in  reasonably  safe 
and  suitable  condition,  on  two  distinct,  in- 
dependent>  and  well-recognized  legal  grounds. 
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( 1 )  Because  he  undertoc^  to  perform  that 
duty,  furnished  the  appliances,  and  had  con- 
trol of  them. 

Svceeny  v.  Old  Colony  d  N.  R.  Oo.  10  Allen, 
368,  87  Am.  Dec.  644 ;  The  Joseph  B.  Thomas, 
46  L.  R.  A.  58,  30  C.  C.  A.  333,  66  U.  S.  App. 
619,  86  Fed.  668;  Poor  y.  Sears,  154  Mass. 
639,  26  Am.  St.  Rep.  272,  28  N.  E.  1046; 
Quill  V.  Houston  d  T.  C,  B.  Co.  93  Tex.  616, 
57  S.  W.  948. 

(2)  Because  he  provided  appliances  and 
a  place  to  work,  and  invited  the  plaintiff  to 
go  there  and  work. 

Indiana,  B.  d  W.  R.  Co.  v.  Bamhart,  115 
Ind.  399.  16  N.  E.  121;  Pollock,  Torts,  4th 
ed.  p.  471 ;  Samuelson  v.  Cleveland  Iron  Min. 
Co.  49  Mich.  164,  43  Am.  Rep.  456,  13  N.  W. 
499;  Coughtrij  v.  Globe  Woolen  Co.  66  N.  Y. 
124,  15  Am.  Rep.  387 ;  Atlanta  Cotton-Seed 
Oil  Mills  V.  Coffey,  80  Ga.  145,  12  Am.  St. 
Rep.  244,  4  S.  E.  759;  Tohin  v.  Portland,  flf. 
d  P.  R.  COi  69  Me.  183,  8  Am.  Rep.  415; 
Plummer  v.  Dill,  156  Mass.  427,  32  Am.  St. 
Rep.  463,  31  N.  E.  128. 

Where  one  furnishes  a  place  or  appliances 
for  another,  with  which  that  other  is  to  per- 
form work,  and  invites  the  other  to  use  it 
for  that  purpose,  the  duty  which  arises  to 
furnish  a  safe  and  suitable  place  and  appli- 
ances is  the  same  duty  which  a  master  owes 
to  his  servant  in  like  cases. 

Richmofui  d  D.  R.  Co,  v.  Elliott,  149  U.  S. 
266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep.  837; 
Oherf elder  v.  Doran,  26  Neb.  118,  18  Am.  St. 
Rep.  771,  41  N.  W.  1094;  The  Rheola,  22 
Blatchf.  124,  19  Fed.  926;  FeU  v.  Rich  Hill 
Coal  Min.  Co,  23  Mo.  App.  216;  Hannigan 
v.  Union  Warehouse  Co.  3  App.  Div.  618,  38 
N.  Y.  Supp.  272 ;  Johnson  v.  Spear,  76  Mich. 
139,  15  Am.  St.  Rep.  298,  42  N.  W.  1092. 

The  party  who  furnishes  an  appliance  and 
invites  others  to  use  it,  even  though  tbey 
are  not  his  servants,  being  under  a  duty  to 
furnish  reasonably  safe  appliances,  cannot 
escape  responsibility,  if  the  duty  is  negli- 
gently performed,  by  employing  another  to 
perform  it. 

Samuelson  v.  Cleveland  Iron  Min.  Co.  49 
Mich.  164,  43  Am.  Rep.  456,  13  N.  W.  499; 
Poor  V.  Sears,  154  Mass.  539,  26  Am.  St.  Rep. 
272,  28  N.  E.  1046;  Toomey  v.  Donovan,  158 
Mass.  232,  33  X.  E.  396;  Mulchey  v.  Metho- 
dist Religious  Soc.  125  Mass.  487;  Learoyd 
v.  Godfrey,  138  Mass.  315;  Loto  v.  Grand 
Trunk  R.  Co.  72  Me.  318,  24  Am.  Rep.  331. 

The  duty  of  every  party  in  charge  of  work 
is  to  employ  such  as  are  competent  for  the 
work. 

Quinn  v.  Kansas  City,  M.  d  B.  R.  Co.  94 
Tenn.  713,  28  L.  R.  A.  652,  45  Am.  St.  R^. 
770,  30  S.  W.  1036. 

Mr.  D.  N.  Mortland*  for  defendant: 

A  street  commissioner,  or  superintendent 
of  streets,  is  a  public  officer. 
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Bowden  v.  Rockland,  96  Me.  129,  51  Atl. 
815;  PHnoe  v.  Lynn,  149  Mass.  193,  21  N.  £. 
296. 

The  plaintiff  was  not  in  the  employ  of  the 
defendant,  but  was  in  the  employ  of  the  city, 
though  selected  for  the  city  by  the  def^idant 
in  the  discharge  of  public  duties. 

The  defendant  was  not  liable  to  plaintiff 
for  wages,  nor  in  tort,  imless  he  injured 
plaintiff  by  some  malfeasance  or  misfeasance 
individually,  aside  from  the  discharge  of  his 
duties  as  street  commissioner  and  public 
officer. 

BacheUcr  v.  Pinkham,  68  Me.  253 ;  Stoiy, 
Agency,  §  319;  HaU  v.  Smith,  2  Bing.  156. 

No  action  lies  in  any  case  of  misconduct 
or  ddinquency,  however  gross,  in  the  per- 
formance of  judicisl  duties. 

Wilso^i  V.  New  York,  1  Denio,  695,  43  Am. 
Dec.  719;  Cole  v.  Medina,  27  Barb.  218;  Bai- 
ley V.  'New  York,  3  Hill,  531,  38  Am.  Dec. 
669;  Kavanagh  v.  Brooklyn,  36  Barb.  232; 
Mills  V.  Brooklyn,  32  N.  Y.  489;  Waldron  v. 
Berry,  61  N.  H.  136;  Wright  v.  Holbrook,  52 
N.  H.  120,  13  Am.  Rep.  12;  Wilson  v.  Sim- 
mons, 89  Me.  261,  36  Atl.  380. 

The  plaintiff  in  an  action  of  this  nature 
cannot  make  a  general  charge  of  neglect^  and 
oblige  the  defendant  to  wait  till  the  plaintiff 
proves  some  one  or  more  facts  in  court,  of 
which  he  has  had  no  special  or  definite  in- 
formation. 

Haskell  v.  Brewer,  11  Me.  263;  Hawthorn 
V.  Calef,  53  Me.  471;  1  Chitfy,  PL  p.  249; 
Boardman  v.  Creighton,  93  Me.  23,  44  Atl. 
121;  Bean  v.  Ayers,  67  Me.  488;  Addison  v. 
jC/ofctf  Shore  d  M.  S.  R.  Co.  48  Mich.  155,  12 
N.  W.  42;  Boardman  v.  Creighton,  95  Me. 
159,  49  Atl.  663. 

Powers,  J.,  delivered  the  opinion  c^  the 
court: 

Exception  to  .a  pro  forma  ruling  of  the 
presiding  justice  sustiaining  a  demurrer  to 
the  plaintiff's  declaration. 

The  declaration  alleges  ''that  on  the  6th 
day  of  August,  a.  d.  1900,  the  defendant  was, 
and  for  a  long  time  prior  thereto  had  been, 
the  duly  elected  and  qualified  street  or  road 
commissioner  of  the  city  of  Rockland,  and 
received  from  said  city  for  the  perform- 
ance" of  his  duties  as  such  a  salary  of  $800 
per  year;  and  having  prior  to  said  date,  in 
performance  of  his  said  duties  as  road  com- 
missioner, determined  that  repairs  were 
necessary  upon  a  certain  street  in  said  city, 
known  as  Maverick  street,  and  having  deter- 
mined to  build  a  retaining  wall  in  repairing 
said  street,  said  defendant  undertook  to  con- 
struct and  was  constructing  said  retaining 
wall  for  the  purpose  of  supporting  the  south- 
erly side  of  said  street. 

"That  said  defendant  selected  and  era- 
ployed  the  workmen  engaged  thereon,  had  the 
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power  to  remove  and  discharge  them,  and 
directed  what  work  shotold  be  done,  and  the 
way  and  manner  in  which  it  shoald  be  done, 
and  procured  necessary  tools  and  machinery 
to  be  used  in  proseonting  Baid  work,  and  had 
fall  charge  and  power  over  and  control  there- 
of, and  of  all  details  entering  into  said  work. 

"  That  the  plaintiff  was  employed  as  a  la- 
borer on  said  work,  and  during  all  the  time 
he  worked  upon  said  wall  was  under  the  di- 
rection and  control  of  said  defendant,  who 
was  doing  said  work  in  the  discharge  of  his 
duties  as  road  commissioner. 

"That  in  constructing  said  wall  certain 
heayy  rock  and  large  stone  had  to  be  moved, 
handled,  and  placed  therein,  for  the  handling 
of  which  said  commissioner  had  procured, 
erected,  and  equipped  a  derrick  upon  the 
bank  far  above  the  place  where  this  plaintiff 
was  at  work,  and  nearly  on  the  level  with 
said  street. 

"  That  the  plaintiff  knew  nothing  as  to  the 
sufficiency  of  said  derrick  or  of  its  equipment, 
and  had  never  been  near,  to  or  examined  the 
same,  but  had  been  instructed  and  directed 
by  the  said  defendant  to  work  at  the  base  of 
said  wall,  and  far  below  the  level  on  which 
said  derrick  was  erected  and  operated. 

"  That  it  was  then  and  there  the  duty  of 
said  defendant  to  the  men  employed  by  him 
and  under  his  control  In  doing  said  work, 
he  having  full  and  immediate  charge,  con- 
trol, and  direction  of  said  work,  to  provide 
a  suitable  and  safe  derrick  and  equipment, 
erect  and  set  the  same  up  in  a  suitable  and 
lafe  manner,  and  keep  and  maintain  it  in  a 
safe  and  suitable  condition,  and  to  employ 
only  suitable  and  careful  perscms  in  erect- 
ing and  maintaining  said  derrick  and  in  the 
prosecution  of  said  work;  and  it  was  the 
duty  (ft  said  defendant  to  this  plaintiff,  hav- 
ing undertaken  to  provide  a  derrick  for  use 
in  doing  said  work,  to  provide  only  such 
derrick  as  was  safe  and  suitable  for  the  pur- 
pose, and  such  as  was,  when  prepared  for  use 
upon  said  work,  in  a  safe  and  suitable  condi- 
tion, and  such  as  would  not  endanger  the  em- 
ployees working  thereon. 

"That  said  defendant,  unmindful  of  his 
duty  in  this  behalf,  did  not  provide,  as  plain- 
tiff avers,  a  suitable  and  safe  derrick,  nor 
did  he  cause  it  to  be  set  up  in  a  suitable  and 
safe  manner,  and  did  not  cause  it  to  be  kept 
and  maintained  in  a  safe  and  suitable  condi- 
tion, and  did  not  employ  suitable  and  care- 
ful persons  in  erecting  and  maintaining  said 
derrick,  and  in  the  prosecution  of  said  work. 

"  That  upon  the  6th  day  of  August,  a.  d. 
1900,  the  plaintiff,  relying  upon  the  perform- 
ance by  the  defendant  of  his  duty  in  this  be- 
half, and  being  himself  then  and  there  in  the 
exercise  of  due  care  and  diligence,  and  with- 
out any  knowledge  or  means  of  knowledge  of 
the  defective,  unsuitable,  and  unsafe  condi- 
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tion  of  said  derrick,  was  at  work  near  the 
base  of  said  wall  when  the  boom  of  said  der- 
rick, by  reason  of  the  defective,  unsuitable, 
and  unsafe  condition  thereof,  and  by  reason 
of  its  being  an  unsuitable  appliance  for  the 
work  there  being  done,  and  the  negligent 
and  unsafe  manner  in  which  it  had  been  set 
up  for  use,^— all  of  which  was,  or  by  the  ex- 
ercise of  reasonable  care  and  skill  might 
have  be^i,  known  to  said  defendant, — and  the 
failure  of  said  defendant  to  employ  suitable 
and  careful  persons  to  erect,  maintain,  and 
operate  said  derrick, — all  of  which  was  the 
result  of  the  failure  of  said  defendant  to 
perform  his  duty  aforesaid, — suddenly  fell 
a  great  distance,  striking"  and  injuring  the 
plaintiff. 

There  can  be  no  negligence  where  -th^re  is 
no  duty.  Does  this  declaration  charge  the 
defendant  with  a  failure  to  perform  any  duty 
which  the  facts  therein  averred  show  that  he 
owed  to  the  plaintiff? 

While  the  defendant  waJs  a  public  officer, 
the  work  in  which  he  was  engaged  was  none 
the  less  ministerial.  It  is  claimed  that  the 
relation  existing  between  the  defendant  and 
the  plaintiff  was  that  of  mSLSter  and  servant; 
and,  if  this  be  the  true  construction  of  the 
facts  set  forth  in  the  declaration,  the  de-' 
fendant  is  undoubtedly  liable  Tinder  the  well- 
recognized  principles  of  law  applicable  to 
that  relation.  In  repairing  the  street  and 
building  the  wall  the  defendant  was  acting 
solely  for  the  public.  He  had  no  interest  in 
the  work  other  than  that  which  arose  from 
the  discharge  of  his  duty^  as  a  public  officer. 
The  nature  of  that  duty  was  such  that  he 
coxdd  not  perform  it  alone.  It  could  not  be 
executed  without  availing  himself  of  the 
services  of  others.  Not  that  he  was  obliged 
to  employ  any  particular  man  or  men.  He 
had  the  right  to  select  and  discharge  the 
men,  the  power  to  determine  what  work 
should  be  done,  and  the  way  and  manner  in 
which  it  should  be  done.  None  the  less  he 
was  compelled  to  employ  men  who  were 
paid,  not  by  him,  but  by  the  city,  who  la- 
bored, not  for  his  benefit,  but  for  the  pub- 
lic. He  should  not  be  held  liable  for  the 
misconduct  of  those  whom  he  is  thus  obliged 
to  employ.  Such  employees  are  not  his  serv- 
ants, and  the  rule  of  respondeat  superior 
does  not  apply.  McKenna  v.  Kimball,  145 
Mass.  555,  14  N.  E.  789.  The  foundation  of 
the  liability  of  one  person  for  the  acts  and 
negligence  of  another  is  found  in  the  doc- 
trine of  principal  and  agent.  The  fact  that 
the  defendant  had  the  right  to  select  and 
discharge  the  men  whom  he  was  compelled 
to  use  might  be  a  good  reason  why  he  should 
be  holden  to  exercise  reasonable  care  in  their 
selection,  but  we  do  not  think  that  under 
the  circumstances  of  this  case  it  is  suffi- 
cient to  establish  the  fact  that  the  plaintiff 
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was  the  defendant's  servant,  and  charge  him 
with  the  onerous  consequences  which  flow 
from  that  relation.  Few  men  would  be  found 
w^illing  to  accept  an  office  whose  burdens 
were  so  disproportionate  to  its  benefits. 
Sound  public  policy  forbids  that  publjc  offi- 
cers should  be  held  responsible  for  the  negli- 
gence of  those  whom  they  are  obliged  to  em- 
ploy in  the  discharge  of  their  duties  in  the 
execution  of  public  works,  when  sudi  officers 
are  not  chargeable  with  any  want  of  dili- 
gence or  due  care  on  their  part.  Bailey  v. 
New  York,  3  Hill,  531,  38  Am.  Dec.  669. 

The  declaratipn  charges  that  an  unsafe  and 
unsuitable  derrick  was  furnished  as  a  com- 
pleted appliance  for  the  prosecution  of  the 
work,  that  the  place  in  which  the  plaintiff 
was  set  to  work  was  dangerous  and  unsafe, 
and  that  all  this  was,  or  by  the  exercise  of 
reasonable  care  might  have  been,  known  to 
the  defendant.  These  matters  pertain  to  the 
conduct  of  the  defendant  himself.  The 
plaintiff  had  nothing  to  do  with  fitting  up  the 
derrick.  The  defendant  supplied  it  to  him 
as  a  complete  appliance  to  be  used  in  doing 
the  work  in  which  he  was  engaged.  He  had 
a  right  to  rely  that  it  was  all  right,  that  it 
was  not  subject  to  such  defects  as  could  be 
•discovered  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendant,  who  furnished 
it.  Poor  V.  Sears,  154  Mass.  539,  26  Am.  St. 
Rep.  272,  28  N.  E.  1046.  The  defendant  may 
have  been  under  no  obligation  as  rood  com- 
missioner to  furnish  the  derrick,  but  having 
done  so,  l\e  assumed  the  obligation  towards 
those  who  were  to  use  it  of  seeing  that  it  was 
reasonably  safe  and  suitable,  and  so  main- 
tained. 

The  defendant  selected  the  place  in  which 
the  plaintiff  was  to  work.  He  invited  and 
directed  him  to  work  there.  When  the  de- 
fendant did  this  he  assumed  toward  the 
plaintiff  the  duty  of  seeing  that  the  place 
was  reasonably  safe,  and  he  must  answer  for 
any  injury  suffered  through  his  failure  to 
perform  that  duty.  In  Breen  v.  Field,  157 
Mass.  277,  31  N.  E.  1075,  the  defendants  were 
the  selectmen  of  the  town  of  Greenfield  en- 
gaged in  building  a  public  sewer.  They  hired 
the  plaintiff,  and  set  him  to  work  in  the  bot- 
tom of  the  trench.  He  was  injured  through 
the  sides  of  the  trench  falling  in  for  want  of 
proper  support.  It  was  held  the  defendants 
were  liable,  if  the  injury  was  due  to  any 
neglect  on  their  part  to  take  proper  precau- 
tions for  the  plaintiff's  safety.  Mr.  Justice 
Morton,  in  delivering  the  opinion  of  the 
court,  says : 

"The  defendants  were  not  bound  to  hire 
the  plaintiff  and  set  him  to  work  in  the  bot- 
tom of  the  trench,  but,  having  done  so,  they 
are  liable  to  him  for  any  injury  which  oc- 
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curred  to  him  in  the  course  of  bis  employ- 
ment through  any  negligence  on  their  part. 
Whether  they  were  acting  as  public  officers 
or  agents,  or  not,  could,  under  the  circum- 
stances, make  no  ^fference  as  to  their  duty 
to  the  defendant.  They  were  bound,  when 
they  hired  him  to  work  in  a  particular  place, 
to  see  that  it  was  reasonably  safe,  and  that 
materials  were  furnished  to  make  it  so,  and, 
if  any  injury  occurred  to  him  through  their 
neglect  in  these  respects,  they  are  liable. 
.  .  .  They  voluntarily  assumed  the  re 
sponsibility  of  setting  him  to  do  a  particular 
kind  of  work  in  a  particular  place,  and  they 
cannot  avoid  the  duty  which  that  act  im- 
posed upon  them  as  to  him." 

The  dictates  of  humanity,  and  a  proper 
regard  for  the  lives  and  safety  of  the  work 
men  engaged  upon  public  no  less  than  private 
works,  require  that  someone  should  be  bound 
in  law  to  furnish  a  reasonably  safe  place  in 
which  to  do  their  work.  Upon  whom,  then, 
does  this  duty  rest?  We  think  it  rests  upon 
the  man  who  selects  the  place  in  which  the 
work  is  to  be  done,  and  invites  and  directs 
the  workmen  to  labor  therein.  His  is  the 
master  mind,  it  is  for  him  to  command  and 
the  workmen  to  obey.  He  is  not  an  insurer, 
but  the  laborer  has  a  right  to  rely,  whether 
the  work  be  public  or  private,  that  the  man 
who  directs  and  selects  the  place,  niean;^, 
manner,  and  method  of  his  work  shall  use 
reasonable  care  to  see  that  the  means  and 
the  place  are  reasonably  safe.  If  the  defend- 
ant failed  in  this,  it  was  his  own  fault,  and 
not  that  of  another,  and  he  cannot  shield 
himself  behind  the  defense  that  he  was  a 
public  officer.  That  plea  cannot  be  inter- 
posed to  shield  him  from  the  consequences 
of  his  own  negligence.  While  he  need  not 
answer  for  another,  he  must  answer  for  him- 
self. A  personal  liability  attaches  to  him 
for  his  failure  to  exercise  reasonable  care  in 
providing  safe  machinery  with  which,  and  a 
safe  place  in  which,  the  defendant  might 
work. 

In  regard  to  the  other  ground  claimed  by 
the  plaintiff — failure  to  exercise  reasonable 
care  to  select  the  men  who  set  up,  main- 
tained, and  operated  the  derrick — ^we  find  no 
sufficient  allegation  in  the  writ.  The  only  al- 
legation is  that  it  was  the  defendant's  duty 
to  employ  suitable  and  careful  persons,  and 
that  he  did  not  employ  suitable  and  careful 
persons.  This  is  not  enough,  even  from  the 
plaintiff's  standpoint.  The  duty  of  the  de- 
fendant in  this  respect  cannot  be  an  absolute 
duty  to  employ  suitable  and  careful  persons. 
At  the  most,  he  can  only  be  liable  for  the 
want  of  reasonable  care  in  this  particular, 
and  there  is  no  allegation  that  he  failed  to 
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exerciBe  audi  care  iu  their  selection  and  re- 
tention. 

It  is  further  urged  against  the  declaration 
that  it  is  bad  for  duplicity,  but  this  objection 
is  not  open  to  the  defendant  upon  general 


demurrer.  The  same  is  true  of  the  other 
claims  which  relate  to  the  form  of  the  decla- 
ration. 

Excepiiona    sustained.      Demurrer    op^- 
ruled. 
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Minnie  M.  PARMENTER 

t;. 

Amos  C.  BARSTOW  et  al.,  Trustees,  etc., 

of  Amos  C.  Barstow,  Deceased. 

(22    R.    I.   245.) 

A  tnutee  la  not  liable  In  his  olllctnl 
capacity  for  an  Injury  to  a  person  who  was 
Btrnck  while  walking  on  a  sidewalk  bj  chips 
of  stone  on  account  of  the  negligence  of  the 
trustee's  servants,  who  were  engaged  in  chis- 
eling stone  on  the  premises  of  which  he  held 
the  legal  title  as  trustee. 


(October  31.  1900.) 

N  DEMURRER  to  a  declaration  seeking 
to  hold  defendants  liable  in  their  trust 
capacity  for  injuries  to  plaintiff  by  the  neg- 


0 


ligent  use  of  property  under  their  control. 
Sustained, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Stephen  A.  Cooke  and  Arnold 
Green,  for  defendant^  in  support  of  de- 
murrer : 

In  support  of  demurrer,  see  Keating  v. 
Stevetison,  21  App.  Div.  604,  47  N.  Y.  Supp. 
847 ;  Deschler  v.  Franklin,  20  Ohio  C.  C.  56. 

Mr.  F.  P.  Owen  for  plaintiff,  contra. 

TillinKhaat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case, 
for  negligence,  and  is  brought  against  the 
defendants  in  their  official  capacity,  as  trus- 
tees under  the  last  will  and  testament  of 
Amos  C.  Bar  stow,  late  of  the  city  of  Prov- 


NOTt— LtaW/itj/  of  trustee  for  torts  or  negli- 
gence of  servants. 

I.  In  general,  22*1 . 
II.  Receifiers. 

a.  In  general.  228. 

b.  Personal  liabiUtv.  229. 

c.  Official  lial>aity,  230. 

d.  lAabllity    as    common    carriers    when 

operating  railroads,  231. 

1.  Henderson  v.  Walker,  233. 

2.  Turner  v.  Cross,  233. 

e.  Liahilitg  as  puhlic  officers,  234. 

f.  The   exception   to    the   rule   made    by 

statute  in  Indiana,  234. 
III.  Conclusions,  235. 

1.  In  general. 

The  decision  in  Pasmenter  y.  Babstow  Is 
In  entire  harmony  with  all  except  one  of  the 
tfw  earlier  decisions  on  this  question. 

Deschler  ▼.  Franklin,  20  Ohio  C.  C.  56,  was 
&Q  action  brought  against  an  executor,  as  such, 
to  recover  for  an  injury  claimed  t6  have  been 
TKeiTed  through  the  negligence  of  the  operator 
«>f  a  passenger  elevator  in  a  building  managed 
1?  ilie  executor  for  the  benefit  of  the  estate. 
Tbe  cf'urt  held  that  any  cause  of  action  arising 
tbrou{;b  the  executor's  negligence  In  managing 
the  estate  must  be  against  him  personally,  and 
not  agalnbt  him  m  his  representative  capacity, 
^■asing  its  decision  on^  the  ground  that  the 
theory  of  the'  law  has'  always  been  that  the 
property  of  an  estate  must  be  held  Intact  for 
'be  benefit  of  creditors  and  beneficiaries,  and 
that  no  new  or  additional  liabilities  can  be 
seated  against  It  by  the  representative. 

An  "ction  was  brought  against  an  executrix 
anil  executor,  both  In  their  representative  capaci- 
TTand  as  individuals.  In  McCue  v.  Finck,  20  Misc. 
'*<)6,  46  N.  Y.  Supp.  242,  to  recover  damages  for 
>D  Injury  which  occurred  by  reason  of  the  al- 
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leged  negligence  of  the  defendants*  servant 
whereby  the  plaintiff,  a  police  ofllcer,  was  ln< 
Jured  by  a  brewery  truck  driven  by  the  em- 
ployee hi  the  conduct  of  the  estate's  business. 
It  was  bOwgbt  to  charge  the  executor  and 
executrix  In  their  representative  capacity  on 
the  ground  that  the  testator  by  his  will  directed 
the  continuance  by  them  of  his  business  after 
his  death,  but  the  court  refused  to  sustain  the 
contention,  saying :  "An  executor  may,  by  his 
act  or  neglect,  create  In  favor  of  another  an  obli- 
gation against  himself :  but  he  cannot,  as  a  rule, 
create  a  liability  against  the  estate  he  repre- 
sents. He  is  not  an  agent,  for  death  terminates 
agency.  And  it  is  a  self-evident  proposi- 
tion that  a  dead  man  can  neither  create  obli- 
gations nor  authorize  others  to  create  them  for 
him.  Liquidation  and  winding  up  of  earthly 
affairs  begin  at  death.  Obligations  created 
thereafter  are  acts  of  the  living,  for  which 
they  become  responsible,  in  che  expectation, 
perhaps,  of  reimbursement,  which  may  or  may 
not  follow,  according  to  circumstances."  The 
court  further  stated  that  the  recovery  was 
sought  against  the  defendants  in  both  their 
representative  and  individual  capacities  upon 
'the  mistaken  notion  that  the  estate  and  its 
representatives  were  Joint  tort  feasors,  and  di- 
rected that  the  complaint  be  amended  to  con- 
tinue the  action  against  the  executor  Individu- 
ally, it  appearing  that  the  executrix  had  died 
after  suit  brought. 

The  same  result  Is  reached  in  the  case  of  oth- 
er kinds  of  trustees,  but  upon  different  grounds, 
as  in  Ballon  v.  Farnum,  9  Allen,  47,  trustees  of 
a  railroad,  who  were  operating  It  for  the  benefit 
of  bondholders,  and  who  had  executed  a  lease 
of  a  part  of  the  road  to  other  parties,  but  con- 
tinued to  operate  it  for  the  lessees,  and  to  se- 
lect and  discharge  all  employees,  and  exercise 
all   the  powers   usually   exercised   by   railroad 
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idence,  deceased.  The  declaration  alleges 
that  the  defendants  on  the  14th  day  of  Jan- 
uary, 1895, — ^the  date  of  the  happening 
of  the  accident  hereinafter  referred  to, — 
and  for  a  long  time  prior  thereto,  were  the 
owners  of  a  certain  building  situated  at  No. 
37  Weybosset  street,  in  said  city,  and  that 
as  such  o^vners  it  was  their  duty  to  keep  the 
same,  and  the  sidewalk  contiguous  thereto, 
in  proper  repair,  so  that  persons  lawfully 
walking  along  the  same  might  not  be  in- 
jured in  liifi  or  limb;  that  on  the  day  and 
year  aforesaid  the  plaintiff  was  passing 
along  said  street  as  a  lawful  traveler  there- 
on, in  the  exercise  of  due  care;  that  the  de- 
fendants, their  agents  and  servants,  were 
then  and  there  engaged  in  cutting  and  chis- 
eling stone  in  a  careless  and  negligent  man- 


ner, and  that  by  reason  of  their  negligence 
the  plaintiff  was  struck  in  each  eye  by  chips 
or  pieces  of  stone  which  were  caused  to  flj 
in  her  faoe  by  reason  of  the  negligence  of 
the  defendants,  whereby  she  has  been  ren- 
dered totally  blind  in  her  right  eye,  and 
otherwise  injured,  wherefore  she  sues  to  re- 
cover damages,  which  she  lays  at  $25,000. 
To  this  declaration  the  defendant  Amos  C. 
Barstow,  oxie  of  the  trustees  aforenamed, 
and  the  only  one  upon  whom  the  writ  was 
served,  den\urs,  and  for  reasons  of  demurrer 
says:  (1)  That  in  the  writ  and  declara* 
tion  he  is  specifically  impleaded  as  trustee 
under  the  will  of  Amos  C.  Barstow;  that, 
in  the  absence  of  legislative  enactment,  an 
abutting  landowner  is  not  liable  to  travelers 
for  injuries  received  because  of  a  defect  in 


corporations  over  their  own  roads,  were  held  to 
stand  in  the  relation  of  master  and  servant  with 
the  employees,  and  to  be  liable  as  principals  for 
an  injury  to  a  third  person,  occasioned  by  the 
negligence  of  one  of  their  employees  in  the  per- 
formance of  his  duties,  and  to  take  responsi- 
bilities as  such,  looking  for  their  indemnity  to 
the  receipts  of  the  earnings  of  the  road  over 
which  they  had  full  control. 

And  in  Falardeau  v.  Boston  Art  Students' 
Asso.  182  Mass.  406,  65  N.  B.  797,  where  a 
painter  was  injured  by  falling  through  a  trap 
door  negligently  left  open  by  a  Janitor  employed 
by  individuals  who  were  in  full  control  of  the 
building  as  trustees  under  assignment  of  the 
lease  thereof  from  a  corporation,  the  corpora- 
tion was  sued  for  the  injury  sustained.  Any 
right  to  recover  was,  however,  denied  on  the 
ground  that,  since  the  corporation  had  no  right 
to  control  the  Janitor  or  interfere  with  him  In 
his  duties  about  the  building,  it  was  not  liable 
for  his  negligence;  but,  as  the  court  says, 
obiter,  the  trustees  who  were  in  fall  control  of 
the  building,  and  for  whom  the  Janitor  was  act- 
ing, were  liable  for  his  negligent  acts. 

So,  in  Baker  v.  Tibbetts,  162  Mass.  468,  39 
N.  B.  850,  an  action  of  tort  for  personal  in- 
juries, in  which  it  was  sought  to  charge  a  trus- 
tee for  the  benefit  of  creditors  on  the  ground 
that  his  agent,  acting  within  the  scope  of  his 
employment,  invited  the  plaintiff  into  a  place 
of  hidden  danger,  whereby  he  was  injured,  the 
court  said  that  the  fact  that  the  defendant  held 
the  title  to  the  property  as  trustee  would  not 
reduce  him  to  the  position  of  an  intermediate 
agent  between  the  real  principal  and  the  person 
actually  causing  the  damage. 

But  Bennett  v.  Wyndham,  4  DeG.  F.  &  J.  259, 
an  Bnglish  case,  and  the  only  one  found  directly 
upon  the  point  involved,  seems  to  be  in  conflict 
with  the  decisions  above  given,  although  this 
was  an  action  by  the  trustee  for  reimburse- 
ment from  the  estate  for  a  Judgment  recovered 
against  and  paid  by  him,  rather  than  a  direct 
attempt  to  recover  against  him.  From  the  facts 
it  appears  that  a  trustee  of  a  testator's  real 
estate  gave  orders  to  a  bailiff  to  have  some  oaks 
felled  to  obtain  timber  for  roofing  a  barn  upon 
the  estate.  The  bailiff  directed  wood  cutters, 
who  were  usually  employed  upon  the  estate,  to 
fell  the  trees,  but  in  so  doing  a  largv  bough 
struck  a  passerby  and  broke  his  leg,  whereupon 
he  sued  the  trustee  and  obtained  a  large  Judg- 
ment which  the  latter  paid  and  then  sought 
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reimbursement  from  the  estate ;  but  the  master 
of  the  rolls  expressed  the  opinion  that  the  dam- 
ages arising  from  a  tort  must  be  borne  by  the 
trustee  personally.  Upon  appeal,  however,  the 
following  opinion  was  rendered :  "The  trustee 
in  this  case  appears  to  have  meant  well,  to  have 
acted  with, due  diligence,  and  to  have  employed 
a  proper  agent  to  do  an  act  the  directing  which 
to  be  done  was  within  the  doe  discharge  of  his 
duty.  The  agent  makes  a  mistake,  the  conse- 
t^uences  of  which  subject  the  trustee  to  legal 
liability  to  a  third  party.  I  am  of  opinion  that 
this  liability  ought,  as  between  the  trustee  and 
the  estate,  to  be  borne  by  the  estate/' 

It  will  be  observed  that  McCue  v.  Flnck,  20 
Misc.  506,  46  N.  Y.  Supp.  242,  and  Ballon  v. 
Farnum,  9  Alien,  47,  tupra,  although  going  on 
the  theory  that  the  trustee  is  personally  liable, 
recognise  the  possibility  of  his  reimbursement 
from  the  estate  or  trust  fund  under  proper  cir- 
cumstances. 

II.  Receiver9. 

a.  In  o^^eraL 

Receivers,  while  coming  within  the  general 
term  "trustees,"  are,  nevertheless,  wlthhi  a  class 
by  themselves,  as  intimated  in  the  opinion  in 
PABMBNTEa  V.  Ba.rsto\v.  There  is  little  doubt 
that  they  are  free  from  personal  liability  for 
injuries  occurring  to  third  persons  by  the  acts 
of  their  servants  in  the  operation  of  the  busi- 
ness intrusted  to  them,  when  they  are  them- 
selves free  from  negligence  or  wrong,  but  there 
has  been  enough  discussion  on  the  subject,  how- 
ever, to  make  the  collection  of  the  decisions  on 
this  point  not  undesirable.  The  line  has  been 
sirictly  drawn  in  selecting  the  cases,  so  that 
all  actions  against  the  corporation  for  personal 
injuries  occurring  through  the  negligence  of  em- 
ployees while  the  business  was  in  the  hands  of 
a  receiver  have  been  excluded,  although  in  many 
Instances,  by  holding  the  corporation  not  liable 
under  such  circumstances,  they  are  passive  de- 
cisions to  the  effect  tfiat  the  receiver  is  offi- 
cially liable.  Also,  actions  against  receivers 
operating  railroads  for  the  loss  of  freight 
shipped  have  been  excluded  unless  it  clearly  ap- 
peared that  such  actions  were  based  in  tort, 
rather  than  on  the  contract.  Also,  actions, 
whether  brought  against  the  receiver  or  the 
corporation,  for  the  purpose  of  determining 
where  the  liability  lies  when  the  receiver  Is  dis- 
charged after  the  injury  has  occurred  or  dur- 
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the  street  in  front  of  his  premises,  unless 
such  defect  is  caused  by  his  own  act,  and 
that  the  plaintiff's  action,  therefore,  rests 
on  thh  tortious  negligence  of  this  defendant, 
but  that  for  such  tort  the  trust  estate  is 
not  liable,  nor  the  trustee  as  such;  that  the 
trustees  of  an  express  trust  of  realty  are 
not  liable  in  their  official  capacity  as  trus- 
tees for  an  injury  resulting  from  their  neg- 
ligence iu  leaving  the  premises  in  a  danger- 
ous condition.  And  (2)  that  the  trust  es- 
tate lies  outside  the  jurisdiction  of  a  court 
of  law,  and  can  only  be  reached  in  equity. 

We  think  the  demurrer  should  be  sus- 
tained. The  declaration  shows  that  the  le- 
gal title  to  the  premises  in  front  of  which 
the  accident  happened  was  in  the  defend- 
ants at  the  time  of  the  happening  thereof, 


and  that  they  were  in  the  possession  and 
control  thereof.  And,  while  it  appears  from 
the  declaration  that  the  beneficial  interest 
in  the  estate  belongs  to  others,  yet,  as  the 
absolute  legal  title  thereto  is  vested  in  the 
defendants,  the  law  devolves  upon  them,  in 
their  personal  capacity,  all  of  the  ordinary 
duties  and  liabilities  which  are  incident  to 
the  ownership  of  real  estate.  They  are  not 
the  agents  of  the  beneficiaries,  for  a  trustee 
is  not  an  agent,  in  the  strict  sense  of  the 
term  {Taylor  v.  Davis,  110  U.  S.  334,  28  L. 
ed.  163,  4  Sup.  Gt.  Rep.  147),  and  hence  the 
relation  of  master  and  servant  does  not  ex- 
ist, so  that  the  liabilities  which  trustees  in- 
cur by  their  misconduct  or  negligence  are 
personal  liabilities.  See  Batlou  v.  Famum, 
9  Allen,  47.    Indeed,  even  the  contracts  of 


lag  the  pendency  of  the  action  have  been 
omitted,  for  the  reason  that  they  Involve  and 
depend  upon  another  question,  vig. :  whether  any 
liability  exists,  even  against  the  corporation, 
which,  as  a  general  role,  is.  In  its  turn,  de- 
pendent upon  the  amount  of  funds  tamed  over 
to  it,  or  the  extent  to  which  the  income  from 
the  business  has  been  employed  in  the  better- 
ment of  the  corporaticm  property. 

h.  Pertonal  UaWiiy. 

Arguendo,  in  Davis  v.  Duncan,  19  Fed.  477, 
ft  is  said :  "A  receiver,  as  such,  upon  principle 
and  authority,  is  not  personally  liable  for  the 
torts  of  his  employees.  Were  he  so  liable  few 
men  would  take  the  responsibility  of  such  a 
trnst  It  is  only  when  he  himself  commits  the 
wrong  that  he  is  held  personally  liable.  The 
proceeding  against  him  as  a  receiver,  for  the 
wrongs  of  his  employees,  is  in  the  nature  of  a 
proceeding  in  rem,  and  renders  the  property  in 
his  hands,  as  such,  liable  for  compensation  for 
•och  injuries.*' 

This  comprehensive  statement  of  the  nature 
of  a  receiver's  liability  is  a  most  satisfactory 
imnmary  of  the  law  on  the  subject 

Other  cases  in  which,  by  obiter  dicta  or 
arguendo,  a  receiver's  liability  for  the  torts  of 
his  employees  In  the  operation  of  the  business 
intrusted  to  him  is  recognised  as  not  personal 
except  in  the  event  of  his  own  personal  fault, 
are  Farmers'  Loan  ft  T.  Co.  v.  Central  R.  Co. 
2  HcCrary,  181 ;  Brskine  v.  Mcllrath,  60  Minn. 
485.  62  N.  W.  1130 ;  Vanderbllt  v.  Central  B. 
Co.  43  N.  J.  Eq.  684,  12  Atl.  188 ;  Olbbes  v. 
Greenyllle  ft  C.  R.  Co.  15  S.  C.  518;  Sloan  v. 
Central  Iowa  R.  Co.  62  Iowa,  728,  16  N.  W.  831 ; 
McGhee  v.  Willis,  184  Ala.  281,  82  So.  801; 
McNulta  V.  Lockrldge,  137  111.  270.  81  Am.  St. 
Rep.  362,  27  N.  B.  452,  32  III.  App.  86,  141  U. 
8.  827,  85  L.  ed.  796,  12  Sup.  Ct.  Rep.  11 ; 
Bartlett  v.  Cicero  Liirht,  Heat  ft  Power  Co.  177 
111.  68,  42  Lu  R.  A  716,  52  N.  B.  839 ;  Murphy 
T.  Holbrook,  20  Ohio  St.  137,  5  Am.  Rep.  633 ; 
Hmit  V.  Conner,  26  Ind.  App.  46,  59  N.  B.  52 ; 
Keating  v.  Stevenson,  21  App.  Dlv.  607,  47  N. 
T.  Supp.  847 ;  Ryan  v.  Hays,  62  Tex.  47 ;  Eddy 
T.  Prentice,  8  Tex.  Civ.  App.  68,  27  S.  W.  1063 ; 
Bx  parte  Brown,  15  S.  C.  518 ;  Morris  v.  Hller, 
67  How.  Pr.  323 ;  Texas  ft  P.  R.  Co.  v.  Bloom, 
86  Tex.  279.  20  8.  W.  138. 

In  AveriU  v.  McCook,  86  Mo.  App.  848,  an 
action  against  defendants  as  receivers  of  a  rail- 
road for  killing  a  cow,  a  personal  Judgment  was 
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rendered.  This  was  held  error,  on  the  ground 
that  the  receivers  were  liable  only  in  their 
official  capacity,  and  that  the  Judgment  rendered 
would  necessarily  be  paid  from  the  funds  In 
their  bands  as  such  officials. 

So,  a  personal  Judgment  against  the  receiver 
was  reversed  In  McNulta  v.  Ensch,  134  111.  46, 
24  N.  B.  631,  in  the  following  language:  *'No 
Judgment  could  be  rendered  against  McNulta 
Individually,  and  no  award  of  execution  could 
be  made.  It  must  be  entered  against  him  as  re- 
ceiver, and  be  made  payable  out  of  the  funds 
held  by  him  In  that  capacity,  In  the  due  courso 
of  the  administration  of  his  receivership." 

And  In  Camp  v.  Barney,  4  Hun,  375,  a  re- 
ceiver operating  a  railroad,  while  declared  per- 
sonally liable  for  his  own  neglect  or  miscon- 
duct, was  held  not  personally  liable  for  the 
neglect  or  misconduct  of  those  employed  by  him, 
and  ithe  record  and  proceedings  in  an  action 
against  him  Individually  to  recover  for  personal 
injuries  sustained  by  a  passenger  were  amended 
so  as  to  make  the  suit  and  Judgment  against 
him  as  receiver,  and  so  payable  out  of  the  fund 
in  his  hands,  Instead  of  by  him  personally. 

Likewise,  In  Robinson  v.  Klrkwood,  91  III. 
App.  64,  a  personal  Judgment  against  receivers 
was  modified  so  as  to  stand  against  them  as 
receivers,  the  court  saying:  "It  Is  true  no 
personal  Judgment  could  be  rendered  against 
the  receivers,  nor  could  execution  be  awarded 
against  them.  The  Judgment  should  be  entered 
against  them  as  receivers,  and  be  made  payable 
In  due  course  of  the  administration  of  their 
trust,  as  such  receivers,"  etc. 

And  in  V^asele  v.  Grant  Street  Electric  R.  Co. 
16  Wash.  602,  48  Pac.  240,  an  action  to  recover 
damages  for  personal  Injuries  against  a  corpora- 
tion and  Its  receiver  was  held  to  fall  as  to  the  . 
receiver  when  the  title  of  the  cause  simply 
designated  him  "receiver"  without  the  word 
"as"  preceding, — the  word  "receiver,"  there- 
fore, being  merely  desoriptio  personce,  and  the 
force  of  the  allegation  consequently  being  that 
the  receiver  had  control  of  the  railway  business 
as  an  individual  merely.  The  court  says :  "But, 
individually,  he  is  charged  with  no  negligence 
or  misconduct  whatever.  If  be  was  receiver  of 
the  company's  property,  and,  as  such,  was  con- 
ducting its  business  and  using  its  franchises,  he 
was  himself  a  common  carrier  of  passengers, 
and  those  employed  by  him  In  the  conduct  of 
such  business  were  his  agents,  and  not  those  of 
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trustees  are  ordinarily  binding  upon  them 
personally,  unless  they  expressly  limit  their 
liability  to  that  which  they  incur  in  their 
oflicial  capacity,  or  unless  their  liability  is 
thus  limited  by  the  instrument  creating  the 
trust.  Roger  Williams  Nat.  Bank  v.  Cfro- 
ion  Mfg.  Co.  10  R.  I.  604,  17  Atl.  170.  The 
law  will  not  allow  trust  property  to  be  im- 
paired or  dissipated  through  the  negligence 
or  improvidence  of  trustees,  nor  will  it  per- 
mit them  to  create  any  new  or  additional 
liabillies  against  the  same.  The  beneficial 
interest  thereof  belongs  to  the  cestuia,  and 
it  must  be  held  intact  for  them.  See  Desch- 
ler  V.  Franklin,  20  Ohio  C.  C.  56.  We  will 
not  say  that  it  is  not  competent  for  a  oourt 
of  equity  to  relieve  a  trustee  from  loss  sus- 
tained by  him  in  the  management  of  trust 
property  in  a  case  which  might  be  supposed. 
See  Williams  v.  Smith,  10  R.  I.  280.  But 
that  the  rule  of  law  is  substantially  as  above 
stated,  there  can  be  no  doubt.    The  case  be- 


fore us  is  different  from  those  in  which  it 
has  been  permitted  to  plaintiffs  to  maintain 
actions  for  negligence  against  receivers  in 
possession  of  property  under  orders  of  the 
court ;  for,  as  said  by  the  oourt  in  Keating  v. 
Stevenson,  21  App.  Div.  604,  47  N.  Y.  Supp. 
847,  "such  receivers  are  in  no  sense  the  o^-n- 
ers  of  the  property,  and  they  have  not  the  le- 
gal title  to  it.  The  property  is  in  the  court. 
for  its  management  and  administration,  and 
the  receiver  is  an  officer  of  the  oourt,  being 
under  its  orders,  and  carrying  out  its  direc-  j 
tions.  The  servants  whom  he  is  obliged  to 
employ  are  employed  by  him  solely  in  his  of- 
ficial capacity,  and  by  virtue  of  his  official 
duty,  and  they  do  not  in  any  way  represent 
him  personally.  For  that  reason  it  has  been 
held  in  many  cases  that,  in  the  absence  of 
any  personal  neglect  of  the  receiver,  he  is  not 
liable  personally  for  the  neglect  of  his  serv- 
antA." 

DemwTer  sustained. 


the  company,  and  be  was  liable  in  bis  official 
capacity  for  their  negligence.** 

Id  Cardot  ▼.  Barney,  63  N.  Y.  289,  20  Am. 
Rep.  533,  where  the  receiver  of  a  railroad  waa 
sued  as  an  Individual  (see  note,  HahUiiu  of  the 
receiver  of  a  railroad  for  personal  injuries  or 
death  caused  by  its  operation.  Turner  v.  Cross, 
15  L.  II.  A.  203),  in  an  action  for  damages  for 
the  death  of  a  passenger  caused  by  the  negli- 
gence of  the  superintendent  of  the  road  and 
other  employees  engaged  In  Its  operation,  he  was 
held  not  liable,  no  personal  neglect  being  im- 
puted to  him,  either  in  the  selection  of  servants, 
or  in  the  performance  of  any  duty. 

But  In  Rouse  v.  Harry,  55  Kan.  589,  40  Pac. 
1007,  while  recognizing  that  a  receiver  acting 
in  obedience  to  the  orders  of  the  court  incurs 
no  personal  liability,  it  was  held,  nevertheless, 
that  Judgment  for  an  injury  suffered  through 
negligence  of  employees  must  be  rendered 
against  him  In  form,  although  in  substance  it  la 
against  the  corporate  property  in  his  charge. 

c.  Official  liahUity. 

It  Is  said,  arguendo,  in  McNulta  t.  Lockrldge, 
187  111.  270,  31  Am.  St.  Rep.  362,  27  N.  E.  452, 
that  "a  receiver  of  a  railroad  company,  who  is 
exercising  the  franchises  of  such  company  and 
operating  its  road.  Is,  in  his  official  capacity, 
amenable  to  the  same  rules  of  liability  that  are 
applicable  to  the  company  when  it  is  operating 
the  road  by  virtue  of  the  same  franchise.  For 
torts  committed  by  his  servants,  while  operating 
the  railroad  under  his  management,  he  is  re- 
sponsible upon  the  principle  of  respondeat  su- 
perior. The  liability,  however,  is  not  a  personal 
liability,  but  a  liability  in  his  official  capacity 
only,  and  the  damages  for  such  torts  are  not  to 
be  recovered  in  suits  against  him  personally, 
and  collected  on  executions  against  his  indl- 
Tidual  property,  but  recovered  in  suits  or  pro- 
ceedings in  which  he  is  named  or  designated  as 
receiver,  and  to  be  paid  only  out  of  the  fund  or 
property  which  the  court  appointing  him  has 
placed  in  his  possession  and  under  his  control." 

Other  cases  recognizing  this  liability,  argu- 
sndo  or  by  dictum,  are  Bartlett  v.  Cicero  Light, 
Heat  ft  Power  Co.  177  111.  68,  42  L.  R.  A.  715. 
52  N.  E.  839 ;  Sloan  v.  Central  Iowa  B.  Co.  62 
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Iowa.  728,  16  N.  W.  331 ;  Vanderbllt  t.  Central 
R.  Co.  43  N.  J.  Eq.  684,  12  Atl.  188 :  Brskine  t. 
McIIrath,  60  Minn.  486,  62  N.  W.  1130 ;  McNul-  i 
ta  V.  Lochrldge,  141  U.  S.  327,  36  L.  ed.  796,  12 
Sup.  Ct.  Rep.  11;  Memphis  ft  C.  R.  Co.  v. 
Hoechner,  14  C.  C.  A.  469,  31  U.  8.  App.  644. 
67  Fed.  456 ;  Bond  v.  State,  68  Miss.  652.  9 
So.  354;  Melendy  v.  Barbour,  78  Va.  544: 
Averill  V.  McCook,  86  Mo.  App.  848;  Ryan  t. 
Hays,  62  Tex.  47 ;  Hicks  v.  International  k 
O.  N.  R.  Co.  62  Tex.  3S ;  International  ft  G.  N. 
R.  Co.  V.  Bender,  87  Tex.  100,  26  S.  W.  1047: 
Heath  v.  Missouri,  K.  ft  T.  R.  Co.  83  Mo.  617 : 
Ohio  ft  M.  R.  Co.  V.  Anderson,  10  111.  App.  313 : 
Keating  v.  Stevenson,  21  App.  Div.  607,  47  N. 
Y.  Supp.  847;  Murphy  v.  Holbrook.  20  Ohio 
St.  137,  5  Am.  Rep.  633 ;  Rogers  v.  Mobile  ft 
O.  R.  Co.  (Tenn.)  12  Am.  ft  Eng.  R.  Cas.  442. 

A  receiver  of  a  water  company,  who  did  not 
give  his  personal  attention  to  the  details  of  the 
business,  but  left  these  duties  to  the  foreman 
and  other  employees  of  the  company  whom  be 
retained  in  his  service,  was  held  liable  as  re- 
ceiver for  an  injury  to  an  individual  caused  by 
the  negligent  omission  of  the  employees  to 
remedy  a  defect  in  the  street  caused  by  the 
improper  refllilng  of  an  excavation  made  by  the 
water  company,  previous  to  the  recelver*s  ap- 
pointment The  ground  of  the  decision  was  that 
the  water  company,  being  by  statute  under  ob- 
ligation to  the  city  to  replace  excavated  streets 
in  as  good  condition  as  they  originally  were, 
and  liable  to  individuals  injured  by  its  failure 
to  do  so,  this  liability  devolved  upon  the  re- 
ceiver upon  bis  appointment  so  as  to  render  him 
liable  to  any  person  injured  by  his  failure  to 
put  property  in  repair  which  had  beoi  rendered 
dangerous  to  the  public  by  any  act  of  the  water 
company,  although  the  duty  bad  been  relegated 
by  him  to  bis  employees,  since  knowledge  by 
the  employees  of  the  existence  of  the  dangerous 
condition  must  be  held  to  be  notice  to  him. 
Robinson  v.  Mills,  25  Mont.  391,  65  Pac.  114. 

In  holding  that  Judgments  for  personal  in- 
juries sustained  while  a  railroad  was  operated 
by  a  receiver  should  be  paid  out  of  a  fund  in 
court  realized  from  the  income  of  the  road  dur- 
ing the  receivership,  in  preference  to  senior 
mortgage  creditors,  the  court  said  that^  If  the 
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receiver  wm  liable,  and  there  was  nothing  to 
show  any  personal  fault  bo  as  to  make  him  per- 
aonally  liable,  the  claims  ought  to  be  paid  out 
of  the  fund  in  court.  Bat  parte  Brown,  15  8. 
C518. 

And  in  regard  to  an  entry  of  Judgment  against 
receivers,  among  others,  for  an  injury  caused 
by  a  failure  duly  to  Inspect  a  car,  the  court  said 
that  the  original  liability  of  the  receivers  who 
were  operating  the  road  when  the  injury  oc- 
curred could  not  be  questioned,  and  that  the 
Judgment  was  not  against  them  individually, 
but  officially,  and  was  authorized  by  statute. 
Eddy  V.  Prentice,  8  Tex.  Civ.  App.  63,  27  S.  W. 
1063. 

lo  Fuller  T.  Jewett,  80  N.  Y.  46,  36  Am.  Rep. 
575,  a  receiver  operating  a  railroad  was  held 
liable  In  damages  as  receiver  for  an  injary  sus- 
tahied  by  an  employee  through  the  bursting  of 
an  engine  negligently  inspected  by  a  coem- 
ployee. 

An  application  by  Judgment  creditors  to  com- 
pel a  receiver  to  pay  over  funds  in  his  hands  to 
the  credit  of  their  Judgment  was  denied  upon 
Its  appearing  that  the  receiver  was  threatened 
with  an  action  for  false  imprisonment  for  a 
proceeding  ostensibly  brought  by  him,  but  really 
instituted  in  his  name  by  the  attorneys  for  the 
Judgment  creditors  and  for  the  benefit  of  the 
fund.  The  court  held  that  under  such  circum- 
stances the  receiver  would  be  li^^ble  in  his  offi- 
cial capacity,  and  that  the  fund  in  court  would 
be  subject  to  the  claim  of  the  injured  party. 
Morris  v.  Uller,  57  How.  Pr.  323. 

In  Louisville  Southern  R.  Co.  v.  Tucker,  105 
Ky.  492,  49  S.  W.  314,  an  action  for  damages  for 
the  negligent  killing  of  a  brakeman,  prosecuted 
aealnst  both  a  railroad  company  and  its  re- 
ceiver, Judgment  was  rendered  against  both,  but 
upon  appeal  reversed  as  to  the  company  and  al- 
lowed to  stand  against  the  receiver  only,  as  the 
representative  of  the  court,  on  the  ground  that 
the  company  was  not  liable  for  his  acts  or  those 
of  his  employees. 

Similarly,  in  Brockert  v.  Central  Iowa  R.  Co. 
82  Iowa,. 369.  47  N.  W.  1026,  a  Judgment  for 
damages  for  injury  to  stock  was  affirmed  as  to 
a  receiver  but  reversed  as  to  the  railroad  com- 
pany, when  it  appeared  that  the  receiver  was 
in  possession  of  the  railroad  and  operating  the 
same  at  the  time  the  injury  was  committed. 

And  in  Union  F.  R.  Co.  v.  Smith,  59  Kan.  80, 
52  Pac.  102,  it  appearing  that  all  the  property 
of  a  railroad  company  was  under  the  control  of 
receivers,  and  that  they  alone  were  repsonsible 
for  the  acts  of  employees,  it  was  held  that  re- 
covery for  an  injury  sustained  by  a  third  party 
through  the  negligence  of  employees  could  be 
had  against  the  receivers  only,  and  Judgment 
agataist  the  railroad  company  Jointly  with  the 
receivers  was  set  aside  and  allowed  to  stand 
only  against  the  latter. 

So,  in  St.  Louis  &  S.  F.  R.  Co.  v.  Brlcker,  65 
lian.  321,  69  Pac.  328,  a  Judgment  in  an  action 
for  personal  injuries  was  set  aside  as  to  the 
corporation  but  affirmed  as  to  the  receiver, 
where  It  appeared  that  the  latter  was  operating 
the  road  at  the  time  the  injury  was  sustained. 

Where  the  assignment  of  receivers  was  pro- 
cured by  a  railroad  company  for  its  own  benefit 
for  the  purpose  of  temporarily  placing  its  prop- 
erty beyond  the  reach  of  its  creditors,  and  of 
aiding  and  assisting  It  in  making  certain  bet- 
terments and  improvements  on  its  property, 
and  of  enabling  It  to  relieve  Itself  from  tempor- 
ary financial  embarrassment,  it  was  held,  in 
Stewart  v.  Baltimore  &  O.  R.  Co.  8  Ohio  N.  P. 
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179,  an  action  to  recover  damages  for  an  in- 
Jury  sustained  through  the  operation  of  the 
railroad,  during  the  receivership,  that  under 
such  circumstances  the  receivers  would  be 
treated  as  the  agents  of  the  corporation,  which 
would  be  held  liable  for  their  torts  the  same  as 
any  other  principal  is  liable.  It  is  said,  obiter, 
that  where  the  property  of  the  railroad  corpora- 
tion is  seized  by  Its  creditors,  and  a  receiver  ap- 
pointed on  their  application,  then  the  proposi- 
tion that  the  corporation  should  not  be  liable 
for  torts  of  the  receiver  or  its  employees  would 
have  a  perfectly  Just  application. 

In  brown  v.  Comer,  97  Oa.  801,  25  S.  E.  176, 
one  of  the  adherents  to  the  rule  of  Henderson  v. 
Walker,  55  Ga.  481,  infra,  II.  d.  1,  it  was 
contended  that  that  case  did  not  apply,  because 
the  railroad  property  was  put  into  the  receiv- 
er's hands  upon  the  corporation's  own  petition ; 
but  the  contention  was  not  sustained. 

See  also,  generally,  supra,  II.  b. 

d.  lAahility  as  common  carriers  lohen  operating 
railroads. 

In  giving  permission  to  a  petitioner  to  sue 
at  law  to  recover  damages  for  a  personal  injury 
sustained  In  consequence  of  the  n^ligence  of 
the  employees  of  the  receivers  of  a  railroad 
company,  the  court  says,  in  Klein  v.  Jewett,  26 
N.  J.  Eq.  474 :  '*Upon  principle,  it  would  seem 
to  be  clear  that  no  person  can  be  permitted  to 
exercise  the  rights  and  powers  of  a  common 
carrier ,^-especially  when  they  embrace  the  fran- 
chises granted  to  a  railroad  corporation,  except 
subject  to  the  duties  and  liabilities  of  common 
carriers.  Whether  the  receiver  is  regarded  as  the 
officer  of  the  law,  or  the  representative  of  the 
proprietors  of  the  corporation,  or  its  creditors, 
or  as  combining  all  these  characters,  he  is  in- 
trusted with  the  powers  of  the  corporation,  and 
must,  therefore,  necessarily  be  burdened  with  its 
duties  and  subject  to  Its  liabilities.  .  .  . 
Both  upon  principle  and  authority  I  think  it 
must  be  held  that  a  recefiver  operating  a  rail- 
road under  the  order  of  a  court  of  equity  stands, 
in  respect  to  duty  and  liability.  Just  where  the 
corporation  would  were  it  operating  the  road, 
and  the  question  whether  or  not  the  receiver  is 
liable  for  negligence  must  be  tested  by  the 
same  rules  that  would  be  applied  if  the  cor- 
poration was  the  actual  party  defendant  before 
the  court." 

Thib  statement  voices  the  conclusions  of  a 
number  of  well-considered  cases. 

Receivers  in  full  control  of  railroad  property 
under  direction  of  the  court  were  held  to  the 
same  responsibility  as  the  common  carrier 
would  have  been  for  a  personal  Injury  resulting 
from  a  known  insecurity  of  the  rails,  although, 
being  officers  of  the  court,  it  was  held  that  they 
were  not  liable  in  punitive  damages.  Pope's 
Case,  30  Fed.  169. 

To  the  same  effect  is  Winbourn's  Case,  30 
ITed.  167. 

In  Blumenthal  v.  Bralnerd,  38  Vt  402,  91 
Am.  Dec.  350,  where  the  evidence  showed  that 
defendants  as  receivers  were  managing  a  long 
line  of  railroad,  the  court  says  that,  if  they  were 
in  fact  common  carriers  over  that  line  of  rail- 
road, it  was  no  defense  to  an  action  at  law  for 
a  breach  of  a  duty  or  obligation  arising  out  oi 
business  intrusted  to  them  in  that  relation,  that 
they  were  operating  the  railroad  as  receivers 
under  appointment  of  the  court  of  chancery. 

In  deciding  that  trustees  of  mortgage  bonds 
operating  a  railroad  were  liable  for  the  negli- 
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gence  or  mfBconduct  of  their  employees,  the 
court  said.  In  Spragae  t.  Smith,  29  Vt.  421,  70 
Am.  Dec.  424,  that  they  were  liable  to  the  same 
extent  that  the  company  would  hare  been,  or 
as  lessees,  or  any  others  exercising  the  fran- 
chise of  the  company  for  a  time,  wonld  be. 

Likewise,  in  Rouse  ▼.  Redinger,  1  Kan.  App. 
355,  41  Pac.  433,  it  was  held  that  the  same 
liability  attaches  to  a  receiver  for  injuring  stock 
in  the  operation  of  a  railroad  as  would  attach 
to  the  company  itself,  or  its  assignee  or  lessee. 

It  is  said  in  Cooley  ▼.  Brainerd,  38  VL  394, 
an  action  to  recover  for  stock  killed  by  the 
operation  of  a  railroad,  brought  against  'de- 
fendants as  private  individuals,  without  stating 
in  what  capacity  they  were  using  the  road,  and 
therefore  not  coming  within  the  words  of  a 
statute  under  which  that  action  was  brought, 
that  if  it  were  alleged  that  the  defendants  were 
trustees,  mortgagees,  or  lessees,  in  the  exclusive 
possession,  use,  and  occupancy  of  the  road, 
holding  it  from  and  under  a  railroad  corpora- 
tion, it  would  probably  be  sufficient,  as  in  such 
case  they  would  stand  in  the  place  of  the  cor- 
poration, exercising  its  right,  and  consequently 
burdened  with  its  duties. 

A  lessor  and  lessee  railroad  and  the  receivers 
of  the  lessor  railroad  were  sued  for  an  injury 
eaused  by  the  receivers'  servants,  in  Chamber- 
lain V.  New  York.  L.  B.  &  W.  R.  Co.  71  Fed. 
686,  and  the  court  held  that  the  receivers,  who 
had  the  sole  and  exclusive  control  and  manage- 
ment  of  the  property  of  both  roads,  were  alone 
to  be  sued  for  the  injury,  on  the  ground  that 
where  a  court  seizes  a  railroad,  and  puts  it  in 
the  hands  of  a  receiver  to  be  operated  under  the 
direction  of  the  court,  the  receiver  alone  is 
liable  for  wrongs  and  injuries  committed  by 
himself  or  his  servants. 

A  receiver  operating  a  railroad  was  held 
liable  for  damages  to  engines  rented  by  him  re- 
sulting from  an  omission  to  make  proper  repairs, 
in  Turner  v.  Indianapolis,  B.  ft  W.  R.  Co.  8  Biss. 
527,  Fed.  Cas.  No.  14,260. 

'Upon  a  question  of  practice  as  to  the  right 
of  a  receiver  to  appeal,  the  court  says,  arffuendo, 
in  Melendy  v.  Barbour,  78  Va.  544 :  "No  good 
reascm  can  be  perceived  why  the  same  rights 
of  action  may  not  be  maintained  against  receiv- 
ers, as  a  general  rule,  that  might  have  been 
maintained  against  the  corporation  or  person  to 
whose  estate  and  rights  the  receiver  succeeds. 
In  conformity  with  this  general  doctrine,  it  is 
held  that  where  the  affairs  of  a  railway  com- 
pany have  passed  into  the  hands  of  a  receiver, 
who  is  operating  the  road  under  the  direction  of 
the  court,  having  exclusive  charge  of  its  man- 
agement and  of  the  employment  of  operatives 
and  employees,  the  entire  control  of  the  com- 
pany having  passed  to  the  receiver  as  fully  as 
it  was  before  exercised  by  the  officers  of  the 
road,  the  receiver  may  be  held  answerable  in 
his  official  capacity  for  injuries  sustained,  in 
the  same  manner  that  the  corporation  would 
have  been  liable.*' 

Other  cases  in  which  this  rule  of  liability  is 
approved  in  the  course  of  the  opinions  are 
Smith  V.  Eastern  R.  Co.  124  Mass.  154 ;  Lyman 
V.  Central  Vermont  R.  Co.  59  Vt.  167,  10  Atl. 
846;  Wall  v.  Piatt,  169  Mass.  898,  48  N.  B. 
270;  Newell  v.  Smith,  49  Vt  256;  Murphy  v. 
Holbrook,  20  Ohio  St.  187,  5  Am.  Rep.  638 ;  Lit- 
tle V.  Dusenberry,  46  N.  J.  L.  614,  50  Am.  Rep. 
446 ;  Ohio  ft  M.  R.  Co.  v.  Anderson,  10  III.  App. 
818. 

A  receiver  was  held  liable  to  an  actica  for 
damages  for  negligently  setting  fire  to  grass 
63  li.  R.  A. 


and  timber  while  operating  a  railroad,  notwith- 
standing a  statute  which  provided  for  the  order 
in  which  certain  specified  claims  should  be  paid 
out  of  the  money  coming  into  the  receiver's 
hands,  and  which  did  not  mention  such  a  claim 
as  the  one  sued  upon.  Peoples  v.  Yoakum,  7 
Tex.  Civ.  App.  85,  25  8.  W.  1001. 

Receivers  running  a  railroad  as  common  car- 
riers under  appointment  by  a  court  of  chancery 
in  another  state,  and  there  held  liable  to  actions 
at  law  for  breaches  of  duty  or  obligation  arising 
out  of  business  intrusted  to  them  in  that  rela- 
tion, were  held  liable  as  common  carriers  in 
Massachusetts,  in  Paige  v.  Smith,  99  Mass.  895, 
on  the  ground  that  an  exception  from  the  ordi- 
nary common-law  liabilities  of  common  carriers 
more  extensive  than  were  allowed  to  receivers 
in  the  sute  of  their  appointment,  and  in  which 
the  accident  occurred,  would  not  be  accorded 
them  by  the  court  of  Massachusetts. 

In  a  number  of  Instances  statutes  applying  In 
terms  to  railroad  companies  have  been  construed 
so  as  to  hiclude  within  their  scope  receivers  oi- 
gaged  in  operating  railroads. 

it  was  contended  in  Farrell  v.  Union  Trust 
Co.  77  Mo.  475,  that  the  defendant,  a  trustee, 
running  and  operating  a  railroad,  was  not  liable 
for  stock  killed  thereby,  under  a  statute  in 
terms  applying  to  railroad  corporations.  But 
the  court  refused  to  sustain  the  contention,  say- 
ing of  the  trustee :  "He  stands  in  the  place  of 
the  company,  represents  the  company,  and,  while 
not  directly,  the  railroad  company  is  ultimately, 
responsible,  because  damsges  recovered  against 
the  receiver  in  such  a  case  he  may  charge  to 
the  company  in  his  settlement  .  .  .  If  the 
defendant  in  this  case  Is  not  responsible,  then 
it  were  an  easy  matter  for  a  railroad  corpora- 
tion to  avoid  all  the  duties  imposed  upon  it  by 
the  statute  by  simply  transferring  the  road  to 
a  trustee  to  run  and  operate  it  for  the  benefit 
of  the  company." 

A  receiver  operating  a  railroad  under  the 
court's  direction,  or,  rather,  the  property  in  his 
hands,  was  held  liable  to  an  employee  injured 
through  the  negligence  of  coemployees,  under  a 
statute  providing  that  ''every  coriM>ration  oper- 
ating a  railway  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employees 
of  such  corporation.  In  consequence  of  the  neg- 
lect of  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employees  of  the  corpora- 
tion." Sloan  V.  Central  Iowa  R.  Co.  62  Iowa, 
728,  16  N.  W.  331. 

So,  In  Mikkelson  v.  Truesdale,  63  Minn.  137, 
66  N.  W.  260,  in  holding  that  a  receiver  operat- 
ing a  railroad  is  liable  to  an  employee  who  is 
injured  by  the  negligence  of  a  coemployee  under 
a  "fellow  servant  act"  which  in  terms  applied 
only  to  railroad  corporations,  the  court  says 
that  a  receiver  cannot  while  exercising  the 
franchises  and  power  of  a  corporation,  claim 
immunity  from  the  police  regulations  and  liabil- 
ities which  have  been  imposed  upon  the  corpo- 
ration by  the  state. 

It  was  held  In  Hunt  v.  Conner,  26  Ind.  App. 
46,  69  N.  B.  52,  that  an  action  for  a  death 
caused  by  the  negligence  of  fellow  servants,  and 
thus  within  the  employers*  liability  act  might 
be  prosecuted  against  the  receiver  of  a  railroad 
who  was  carrying  on  the  business  at  the  time 
the  accident  occurred,  although  the  statute  did 
not  in  terms  so  provide. 

A  right  of  action  against  a  trustee  of  a  rail- 
road running  the  same  for  the  benefit  of  cred- 
itors, by  the  administrator  of  a  passenger  fatally 
injured  bj  negligence  in  its  operation,  was  held 
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aUowed  hf  a  statate  proridlng  that,  "if  the  life 
of  any  person  shall  be  lost  by  reason  of  the  neg- 
ligence of  any  railroad  company,  such  railroad 
company  shall  be  liable,"  etc.  Lamphear  ▼. 
Buckingham,  88  Conn.  287. 

In  Powell  y.  Sherwood,  162  Mo.  605,  63  8.  W. 
485.  it  was  held  that  an  act  enUtled  "An  Act  to 
Define  the  Liabilities  of  Railroad  Corporations 
in  Relation  to  Damages  Sustained  by  Their  Bm- 
ployees,  and  to  Define  Who  Are  Fellow  Serr- 
anta,'*  etc.,  applied  to  a  recelTer  in  charge  of  a 
railroad. 

1.  Henderson  ▼.  Walker. 

By  the  decision  in  Henderson  ▼.  Walker,  56 
Ga.  481,  and  its  adherents,  Georgia  became  an 
exception  to  the  rule  shown  by  the  cases  last 
above  referred  to  until  1895,  when  the  statute 
was  amended  so  as  to  include  receivers. 

Henderson  y.  Walker  was  an  action  by  an  em- 
ployee of  a  receiver  operating  a  railroad,  to  re- 
cover damages  for  injuries  sustained  through 
the  negligence  of  a  coemployee.  By  statute  an 
exception  is  nkade  in  Georgia,  in  favor  of  rail- 
road companies,  to  the  common-law  rule  that  a 
principal  is  not  liable  to  an  agent  for  injuries 
arising  from  the  negligence  or  misconduct  of 
other  agents  about  the  same  business.  It  was 
contended  that  receivers  were  within  the  excep- 
tion made  by  this  statute,  but  the  court  refused 
to  extend  the  statute  by  construction,  declaring 
**that  the  employee  of  receivers  is  not  to  be 
treated  as  the  employee  of  a  railroad  company, 
10  as  to  entitle  him  to  reap  the  fruits  of  a  stat- 
ute which  offers  nothing  to  any  but  the  latter 
class  of  employees." 

Thnrman  y.  Cherokee  R.  Co.  56  Ga.  876,  was 
held  to  come  within  the  ruling,  and  to  be  con- 
trolled by  Henderson  v.  Walker. 

Central  Trust  Co.  v.  East  Tennessee,  Y.  ft 
Q.  R.  Co.  69  Fed.  353,  held  that  the  Federal 
conrt  was  controlled  by  Henderson  y.  Walker 
apon  the  point  whether,  under  the  statute  and 
decisions  of  the  supreme  court  of  (Georgia,  a 
receiver  is  liable  to  an  employee  injured  by  the 
negligence  of  a  coemployee. 

In  the  argument  of  Youngblood  y.  Comer,  97 
Ga.  152,  23  S.  E.  509,  25  S.  B.  838,  leave  was 
asked  and  granted  to  review  the  decisions  in 
Henderson  v.  Walker  and  Thurman  y.  Cherokee 
B.  Co.,  which  controlled  the  case  at  bar,  but  a 
majority  of  the  court  declined  to  overrule  them 
on  the  ground  that  they  had  been  decided  twenty 
years  before,  and  that  the  legislature  had  not 
teen  fit  to  change  the  rule  there  laid  down. 
One  Judge,  however,  was  of  the  opinion  that  the 
two  decisions  in  question  should  be  overruled. 

It  was  contended  in  Brown  v.  Comer,  97  Ga. 
801,  25  8.  B.  176,  an  action  for  damages  against 
a  receiver  by  an  employee  injured  by  the  negli- 
gence of  a  coemployee,  that  Uenderson  v.  Walker 
did  not  apply,  because  the  railroad  company  had 
been  put  into  the  hands  of  the  receiver  upon  its 
own  petition.  But  the  court  was  not  convinced 
that  the  earlier  decision  would  have  been  differ- 
ent had  the  receivership  in  that  case  been  com- 
pulsory. 

Following  Henderson  y.  Walker,  it  was  held 
that  no  action  would  lie,  in  Robinson  v.  Huide- 
koper,  98  Ga.  806,  25  S.  B.  440,  an  action  for 
personal  injuries  sustained  by  an  employee  of 
receivers  operating  a  railroad,  through  the  giv- 
ing away  of  a  portion  of  the  engine  on  account 
of  weakened  and  loosened  bolts. 

And  in  Barry  v.  McGhee,  100  Ga.  759.  28  8.  B. 
455,  an  action  by  an  employee  of  receivers  en- 
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gaged  in  operating  a  railroad  to  recover  for  per- 
sonal injuries  resulting  from  the  negligence  of 
coemployees,  Henderson  y.  Walker  and  its  ad- 
herents are  followed.  In  this  case,  however, 
the  court  remarks  that  in  1896,  but  after  the 
occurrence  of  the  injuries  complained  of  in  the 
case  at  bar,  the  state  legislature  provided  that 
the  liability  of  receivers  operating  railroads  in 
Georgia  should  be  the  same  as  the  liability  fixed 
by  the  statute  governing  the  operation  of  rail- 
road companies,  for  injuries  to  persons  in  their 
employ  caused  by  the  negligence  of  coemployees. 

2.  Turner  y.  Crose. 

Texas  proved  itself  another  exception  to  the 
rule  by  its  strict  construction  of  its  state  stat- 
ute shown  in  Turner  y.  Cross,  88  Tex.  218,  18 
8.  W.  578,  reported  in  15  L.  R.  A.  262,  holding 
that  a  receiver  of  a  railroad  is  not  a  **proprie- 
tor,  owner,  charterer,  or  hirer"  of  the  road, 
within  the  meaning  of  a  statute  making  persons 
of  the  class  described  liable  for  the  death  of  any 
person  by  their  own  negligence  or  that  of  their 
servants  or  agents.  This  decision  has  con- 
trolled numerous  subsequent  Texas  actions  for 
personal  injuries  resulting  in  death,  against  re- 
ceivers operating  railroads,  when  the  cause  of 
action  arose  prior  to  April  11,  1892,  for  on  that 
date  the  statute  was  amended  so  as  to  confer 
the  right  of  action  expressly  against  receivers, 
and  thus  remedy  the  situation  produced  by  the 
decision  in  Turner  y.  Cross  and  its  adherents. 

Yoakum  y.  8elph,  83  Tex.  607,  19  8.  W. 
145,  an  action  for  personal  injuries  resulting 
in  death  caused  by  the  negligence  of  operatives 
of  a  railroad,  against  receivers  in  possession 
thereof,  was  the  first  case,  subsequent  to  Turner 
y.  Cross,  held  to  be  controlled  by  it 

Then,  in  Texas  ft  P.  R.  Co.  v.  Collins,  84  Tex. 
121,  19  8.  W.  865,  a  similar  action  brougnt 
originally  against  a  receiver,  but,  upon  his  dis- 
charge, sought  to  be  continued  against  the  rail- 
way company,  it  was  held  that  no  recovery 
could  be  had  unless  the  receiver  was  primarily 
liable,  and  that  (adhering  to  Turner  y.  Cross) 
the  common-law  rule  that  a  recovery  could  not 
be  had  for  injuries  resulting  in  death  had  not 
been  changed  by  statute  in  so  far  as  receivers 
of  railway  companies  were  concerned. 

Houston  &  T.  C.  R.  Co.  y.  Roberts  (Tex.)  19 
S.  W.  512,  and  Bonner  v.  Thomas  (Tex.  Civ. 
App.)  20  8.  W.  722,  in  brief  opinions,  were  held 
bound  by  the  same  rule,  in  the  latter  case,  how- 
ever, the  court  noted  that  the  law  had  been 
amended  so  as  to  confer  the  right  of  action 
against  receivers. 

The  court  says,  obiter,  in  Texas  ft  P.  R.  Co. 
y.  Bledsoe,  2  Tex.  Civ.  App.  88,  20  8.  W.  1135, 
an  action  against  a  railroad  company  for  dam- 
ages for  personal  injuries,  resulting  in  death, 
received  while  the  road  was  in  the  hands  of  re- 
ceivers, that  ''under  such  circumstances  a  recov- 
ery, it  is  well  settled,  cannot  be  adjudged 
against  the  receivers;*'  citing  Turner  v.  Cross. 

Then,  in  Texas  ft  P.  R.  Co.  v.  Thedens  (Tex. 
Civ.  App.)  21  8.  W.  132;  Campbell  v.  Davis 
(Tex.  Civ.  App.)  22  8.  W.  244 ;  Brown  v.  Record 
(Tex.  Civ.  App.)  23  8.  W.  704;  Dillingham  v. 
Scales  (Tex.  Civ.  App.)  24  8.  W.  975;  and  Dil- 
lingham V.  Blake  (Tex.  Civ.  App.)  82  8.  W.  77, 
cases  decided  subsequent  to  the  statutory  amend- 
ment, but  in  which  the  causes  of  action  arose 
before, — ^the  rule  of  Turner  v.  Cross  is  held  to 
control. 

And  to  the  same  effect  are  Allen  v.  Dilling- 
ham, 8  C.  C.  A.  544,  23  U.  8.  App.  167,  60  Fed. 


S84 


Rhodi!:  Island  Supbeue  Coubt. 


Oct, 


176,  and  Burke  v.  Dillln?ham,  9  C.  C.  A.  255. 
23  U.  S.  App.  153,  60  Fed.  720. 

But  Id  Texas  ft  P.  R.  Co.  v.  Cox,  145  U.  8. 
593,  36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905,  the 
fact  that  the  Texas  courts  construed  the  state 
statute  to  allow  no  action  for  personal  injuries 
resulting  In  death  against  a  receiver  operating 
a  railroad.  It  was  held,  would  not  prevent  the 
maintenance  of  such  an  action  against  receivers 
in  a  Texas  Federal  court,  when  the  cause  of 
action  arose  In  Liouislana,  whose  statutes  were 
not  open  to  such  a  construction. 

Attached  to  the  report  of  Turner  v.  Cross  in 
15  L.  R.  A.  262,  is  a  note.  Liability  of  the  re- 
ceiver of  a  railroad  for  personal  injuries  or 
death  caused  by  its  operation,  which  runs  along 
almost  the  same  lines  as  this  one,  except  that  it 
is  not  restricted  to  actions  for  injuries  arising 
from  the  torts  or  negligence  of  employees  of 
receivers,  but,  of  course,  includes  these  cases 
within  its  scope,  and  up  to  1892,  the  date  of 
its  publication,  it  will  be  found  to  summarize 
the  law  in  regard  to  receivers  upon  the  point 
discussed  in  this  note, 

e.   Liability  as  public  officers. 

It  has  been  suggested  in  a  few  instances  that 
the  proper  rule  by  which  to  regulate  the  liabili- 
ty of  receivers  operating  railroads  is  the  one 
laid  down  in  the  case  of  public  officers  or 
agents. 

In  Hopkins  v.  Connel,  2  Tenn.  Ch.  323,  while 
the  facts  do  not  show  that  the  injury  complained 
of  occurred  during  the  term  of  the  receivership, 
the  court  says  that  a  receiver  of  a  railroad  ap- 
pointed, as  in  this  case,  by  the  governor  of  the 
state  where  a  railroad  constructed  by  state  aid 
has  failed  to  pay  Interest  on  bonds.  Is  a  public 
agent,  and,  therefore,  not  responsible  for  the 
misfeasance  of  persons  employed  by  him  in  the 
discharge  of  his  official  duties,  unless  he  is  an 
immediate  actor  In  the  wrong,  and  guilty  of 
direct  negligence,  omission,  or  commission,  in 
which  case  he  is  personally  responsible;  and 
that  any  person  who  wishes  to  reach  the  fund 
in  the  receiver's  hands  can  do  so  only  by  show- 
ing that  his  claim  is  one  of  the  "costs  and  ex- 
penses*' incident  to  the  receivership ;  and  that, 
it  was  held,  had  not  been  done  by  the  pleadings 
or  proof  In  this  instance. 

In  Erwin  v.  Davenport,  9  Helsk.  44,  which 
was  an  action  against  the  receiver  of  the  road 
by  the  administrator  of  an  employee  who  was 
run  over  and  killed  by  a  train  of  cars,  the  ques- 
tion to  be  decided,  according  to  the  court's 
view,  was  "the  extent  of  the  personal  liability 
of  public  agents  for  alleged  misfeasance  and 
neglect  of  himself  and  his  employees  under 
him."  Two  causes  of  action  were  set  up, — 
negligence  and  want  of  caution  of  the  receiver 
and  his  employees,  and  a  material  defect  In  the 
machinery.  The  receiver  was  regarded  by  the 
court  as  a  public  agent  of  the  state,  and  the  fol- 
lowing conclusion  therefore  arrived  at:  That 
a  public  agent  cannot  be  held  personally  llabie 
to  third  persons  for  nonfeasance  of  himself  or 
his  employees  while  engaged  in  the  discharge 
of  official  duty ;  but  for  a  misfeasance  or  posi- 
tive wrong,  the  agent  is  personally  responsible 
whether  he  did  the  wrong  intentlonaily,  or 
Ignorantly,  by  the  authority  of  his  principal, 
since  the  principal  could  not  confer  upon  bim 
any  authority  to  commit  a  wrong  upon  the 
rights  or  property  of  another.  The  question  of 
a  receiver's  liability  in  his  official  character  does 
not  seem  to  have  been  discussed. 
03  L.  R.  A. 


It  was  contended  in  Murphy  v.  Holbrook,  20 
Ohio  8t  137,  5  Am.  Rep.  633,  that  receivers  are 
public  officers,  and  not  answerable  in  their 
official  capacity  for  their  own  negligence;  but 
the  contention  was  not  sustained,  the  court, 
after  an  examination  of  cases,  saying:  "It 
would  seem,  then,  that  the  official  character  of 
the  receivers,  when  sued  by  leave  of  the  court 
will  not  protect  them  from  liability  for  injuries 
arising  out  of  the  prosecution  of  their  business." 

And  in  Little  t.  Dusenberry,  46  N.  J.  L.  614. 
50  Am.  Rep.  445,  it  was  urged  that  since  the 
receiver  was  empowered  to  operate  the  railroad 
for  the  use  of  the  public,  there  could  be  no 
liability  to  individuals  on  his  part  when  execut- 
ing this  public  duty ;  bnt  the  court  says :  "An 
examination  of  the  cases  where  this  immunlly 
has  been  given  will  show  that  it  is  limited  to 
those  who  are  strictly  public  officers,  who  are 
parts  of  the  governmental  agency  of  the  state, 
entirely  distinct  from  individual  gain  or  profit 
such  as  state,  county,  municipal,  and  township 
boards  and  officers,  discharging  duties  imposed 
on  them  by  law,  with  none  behind  them  but  the 
public  whom  they  represent,  and  no  funds  to 
answer  for  damages  except  those  that  must  be 
taken  from  the  public  treasury."  And  the 
court,  after  a  review  of  the  authorities,  con- 
cludes that  a  receiver  exercising  the  franchise 
of  a  railroad  company  shall  be  held  amenable, 
In  his  official  capacity,  to  the  same  rules  of  lia- 
bility that  are  applicable  to  the  company  while 
it  exercises  the  same  powers  of  operating  the 
road. 

f.   The  exception  to  the  rule  made  by  statute  im 
Indiana, 

The  situation  in  Indiana  is  well  expressed  m 
the  opinion  of  Heath  v.  Missouri,  K.  ft  T.  R.  Co. 
83  Mo.  617,  an  action  for  stock  killed,  as  fol- 
lows :  "I  may  remark,  in  this  connection,  that 
it  has  been  held  in  the  state  of  Indiana  that 
notwithstanding  a  railroad  may  be  in  the  hands 
of  a  receiver,  the  corporation  remains  liable  in 
all  statutory  actions  like  the  one  sued  on  in  this 
case,  although  accruing  ofter  the  receiver's  ap- 
pointment and  by  reason  of  his  own  or  his 
agents'  acts,  and  that  such  actions  may  be 
brought  in  the  usual  mode  prevailing  in  that 
state,  by  service  of  process  on  the  conductors  of 
passing  trains.  But  on  examination  of  these 
decisions  it  will  be  found  that  they  were  ren- 
dered in  pursuance  of  state  statutes  expres&ly 
subjecting  the  corporations  to  such  actions.  It 
Is  provided  in  said  statutes,  in  express  terms, 
that  the  statutory  action  for  killing  or  injuring 
stock  may  be  brought  against  the  company 
whether  Its  road  Is  being  operated  by  itself,  by 
a  lessee,  assignee,  receiver,  or  other  person  in 
the  name  of  the  company." 

The  act  In  question  (March  4,  1863)  Is  set 
out  in  full  in  Ohio  &  M.  R.  Co.  v.  Fitch,  20 
Ind.  498,  but  in  this  instance  the  receiver  was 
appointed  by  a  Federal  court;  therefore,  it  was 
held  that  while  the  statute  might  operate  upon 
state  courts,  it  was  Inoperative  as  against  Fed- 
eral courts  to  whom  direct  applications  for  re- 
lief must  be  made  In  the  case  of  injuries  sus- 
tained. 

But  In  McKInney  v.  Ohio  &  M.  R.  Co.  22  Ind. 
99,  Ix>ulsvllle,  N.  A.  &  C.  R.  Co.  v.  Cauble,  46 
Ind.  277,  and  Indianapolis,  C.  &  L.  R.  Co.  v. 
Kay,  51  Ind.  2G9,  all  decisions  under  the  act  of 
March  4,  18G3,  It  was  held  that  an  action  for 
stock  killed  while  a  railroad  is  being  operated 
by  a  receiver  lies  against  the  railroad  company. 
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With  the  exception  of  this  statutory  provi- 
sion, the  rule  In  Indiana  seems  to  be  the  same 
as  elsewhere,  as  It  is  held  lu  State  y.  Wabash 
•R.  Co.  115  Ind.  488,  1  L.  R.  A.  179.  17  N.  E. 
909,  that,  where  a  corporation  is  in  the  hands 
of  a  receiver,  who  has  full  possession  of  its 
property  and  entire  charge  of  its  affairs,  the 
corporation  cannot  l)e  prosecuted  for  crimes  or 
misdemeanors  committed  by  the  agents  or  serv- 
ants of  the  receiver. 

III.  Conclusions. 

The  few  instances  in  which  this  question  has 
previously  arisen,  with  possibly  one  exception, 
fully  sustain  the  decision  in  Parmentbu  v. 
Babstow^  although  in  several  cases  It  is  Inti- 
mated, and  in  one,  an  English  case,  expressly 
held,  that  the  trustee  may  seek  and  have  reim- 
bursement from  the  trust  fund,  under  the  proper 
cirenmstances,  for  a  personal  Judgment  recov- 
ered against  him  for  the  tort  or  negligence  of 
a  servant,  and  paid  by  him. 

Receivers,  although  treated  generally  as  trus- 
tees, are  in  a  class  by  themselves  as  to  their 
liability  for  the  torts  of  employees.  The  cases 
are  practically  unanimous  that  they  are  liable 
ofBclally  only,  not  individually,  except  in  the 
event  of  their  individual  fault,  and  that  any 
JndjE^ment  recovered  against  them  Is  payable  out 
of  the  funds  in  their  hands  as  such  receivers. 
When  engaged  in  operating  railroads  many  de- 
cisions hold  them  officially  to  the  same  rules 
of  liability  that  control  common  carriers,  and 
statutes  providing  for  liability  for  personal  in- 
juries and  relating  In  terms  to  railroad  corpo- 
rations only  have  been  by  many  courts  construed 
to  Include  receivers  engaged  in  operating  rail- 
roads also.  Two  states,  however,  Georgia  and 
Texas,  by  a  stricter  construction,  excluded  re- 
ceivers from  liability  under  statutes  relating  in 
terms  to  railroad  corporations  only,  but  in  both 
states  special  leglBlution  was  afterwards  passed 
to  remedy  the  situation.  The  doctrine  urged 
In  a  few  Instances,  that  receivers  are  within  the 
same  rales  of  liability  as  public  officers,  has  met 
with  practically  no  approval,  for,  as  one  court 
pofaits  out,  the  rule  granting  Immunity  to  public 
officers  from  liability  to  individuals  when  exe- 
enting  their  public  duty  Is  limited  to  those  who 
are  strictly  public  officers,  and  parts  of  the  gov- 
ernmental agency  of  the  state,  entirely  distinct 
from  individual  gain  or  profit. 

An  exception  to  the  general  rule  exists  In 
Indiana,  where  It  is  provided  by  statute  that 
the  statutory  action  for  killing  or  injuring  stock 
may  be  brought  against  the  company,  notwith- 
standing the  road  Is  being  operated  by  a  re- 
ceiver at  the  time  the  injury  occurs.  But,  as 
to  other  actions  for  the  tort  or  negligence  of 
employees  of  receivers,  so  far  as  appears,  the 
mle  is  the  same  as  elsewhere.  M.  M.  M. 
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That  a  learatee  la  also  an  executor  of 

Note. — ^As  to  liability  of  surety  on  admlnlF 
trator's  bond,  in  an  action  against  him  for  the 
wrongful  acts  of  one  administrator,  brought  by 
one  who  has  become  the  owner  of  a  coadminis- 
trator's cialm  as  distributee,  see  Nanz  v.  Oakley, 
9  L.  R.  A.  223,  with  note  on  several  executors 
considered  as  one  person* 
M  U  R.  A. 


testator's  eiitate  does  not  prevent  the  en- 
forcement for  his  benefit  of  the  liability  of 
sureties  on  the  bond  for  the  default  of  his 
coexecutor,  when  the  bond  is  Joint  and  several 
in  form. 

(June  27,  1908.) 

ON  DEMURRER  to  the  complaint  in  an 
action  brought  to  enforce  the  alleged  lia- 
bility of  sureties  on  an  executor's  bond. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Irvins  Champlin  for  plaintiff. 

Messrs.  Edwards  Sc  Ansell,  for  defend- 
ants: 

Executors  giving  a  joint  or  joint  and  sev- 
eral bond  are  primarily  liable  for  the  devas- 
tavit of  each  other,  and  neither  can  maintain 
an  action  as  a  beneficiary  under  the  will 
against  the  sureties  on  the  bond  for  a  devas- 
tavit of  the  other. 

Miller  v.  Steward,  9  Wheat.  ftSO,  702.  r,  L. 
ed.  189,  195;  Lafayette  v.  James,  92  Ind. 
240,  47  Am.  Rep.  140;  24  Am.  &  £ng.  Knc. 
Law,  p.  749,  note  1,  Suretyship;  Hocll  v. 
Blanchard,  4  Dcsauss.  £q.  21;  Jeffries  v. 
Lau^son,  39  Miss.  791;  Stephens  v.  Taylor, 
02  Ala.  209;  Newton  v.  Newton,  53  N.  H. 
537 ;  Boyd  v.  Boyd,  1  Watts,  366 ;  Jamison 
V.  Lillard,  12  Lea,  090;  Clarke  v.  State,  6 
Gill.  &  J.  288,  26  Am.  Dec.  576;  Babcock  v. 
Hubbard,  2  Conn.  536;  Eckert  v.  Myers,  45 
Ohio  St.  525,  15  N.  E.  862;  Brazer  v.  Clark, 

5  Pick.  96;  Towne  v.  Ammidoum,  20  Pick. 
535;  Dobyns  v.  McGoicrn,  15  Mo.  662;  An- 
derson V.  Miller,  6  J.  J.  Marsh.  568;  Oreen 
v.  Eanberry,  2  iJrock.  403,  Fed.  Gas.  No.  5,- 
759;  Ames  v.  Armstrong,  106  Mass.  16; 
Sparhawk  v.  Buell,  9  Vt.  41 ;  Woerner,  Am. 
Law  of  Administration,  §  258;  Williams, 
Exrs.  7th  Eng.  ed.  p.  529,  note  a  1,  p.  1820, 
note  y;  3  Redf.  Wills,  p.  03;  Groswell,  Exrs. 

6  Admrs.  §  588;  Schouler,  Exrs.  &  Admrs. 
§  406. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  ground  of  the  demurrer  to  the  dec- 
laration is  that  Joseph  W.  Smith,  for  whose 
benefit  the  action  is  brought,  was  a  coprin- 
cipal  with  Henry  W.  Smith  on  the  bond  in 
suit,  and  a  coexecutor  with  said  Henry  W. 
Smith  on  the  estate  of  Sheffield  Smith; 
that  said  action  is  therefore  by  one  of  the 
principals  on  a  bond  against  the  sureties 
thereon,  to  recover  from  said  sureties  for  the 
default  of  his  coprincipal,  and  is  not  main- 
tainable.   The  bond  is  joint  and  several. 

Pub.  Stat.  1882,  chap.  184,  §  10,  in  force 
at  the  time  this  bond  was  given,  provided: 
"Every  executor  .  .  .  shall  give  bond,*- 
etc.  Under  such  a  provision  wc  understand 
that  it  has  been  customary,  when  so  desired, 
as  it  would  be  allowable,  for  several  exec- 
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utoTs  to  give  separate  bonds.  In  most  cases, 
however,  the  custom  has  been,  as  in  this 
case,  for  joint  executors  to  give  joint  and 
several  bonds. 

"On  a  joint  bond  all  the  obligors  must  be 
sued;  but  on  a  joint  and  several  bond  a 
creditor  may  sue  all  jointly  or  one  separate- 
ly for  the  whole  amount.  It  is  the  same  as 
though  all  had  given  a  joint  bond  and  each 
a  separate  bond,  and  the  creditor  could  elect 
on  which  bond  he  would  sue."  Bouvier, 
Law  Diet,  title  Joint  and  Several;  2  Woer- 
ner,  Am.  Law  of  Administration,  2d  ed.  S 
658;  3  Wms.  Exrs.  Am.  ed.  Rand,  ft  T.  243; 
3  Redf.  Wills,  2d  ed.  p.  282. 

The  defendant  claims  that  Joseph  W. 
Smith,  being  a  principal,  cannot  sue  the  rep- 
resentatives of  a  coprindpal  or  a  surety,  be- 
cause he  himself  is  liable,  and  he  would  thus 
be  suing  for  his  own  default.  As  stated  by 
Woerner,  supra,  an  executor  was  not  re- 
quired by  common  law  to  give  bond,  and  was 
not  liable  for  the  malfeasance  of  a  ooexec- 
utor,  unless  he  had  concurred  in  it,  or  there 
had  been  a  joint  possession  of  the  estate 
from  which  it  could  be  inferred  that  one  had 
yielded  to  the  control  of  another  who  had 
squandered  the  property.  Except  as  it  may 
be  modified  by  statute,  the  rule  in  this  coun- 
try is  the  same, — that  one  executor  is  not 
liable,  as  such,  for  waste  committed  by  his 
coexecutor,  nor  for  assets  which  the  latter 
received  and  misapplied  without  the  knowl- 
edge and  consent  of  the  former.  By  force 
of  modern  statutes,  however,  this  rule  now 
applies,  practically,  to  liabilities  of  coexec- 
utors  as  between  themselves  or  on  account- 
ing, since  the  requirement  of  a  bond  pro- 
tects legatees  and  creditors.  There  can  be 
no  question  that  on  a  joint  bond  all  ex- 
ecutors would  be  jointly  liable,  for  that  is 
the  condition  of  the  bond.  The  question, 
therefore,  comes  upon  the  distinction  be- 
tween a  joint  and  a  joint  and  several  bond. 

Having  said  that  upon  a  joint  bond  there 
would  be  an  obvious  joint  liability,  it  fol- 
lows that  if  there  is  only  the  same  liability 
on  a  joint  and  several  bond  there  is  no  dif- 
ference between  the  two.  Yet  there  is  a 
well-recognized  distinction  between  them, 
such  as  we  have  already  pointed  out.  If, 
then,  by  reason  of  the  several  obligation,  one 
may  be  sued  alone,  it  follows  that  either 
party  may  sue  the  other  in  a  distinct  right. 
As  several  bonds,  the  sureties  are  sureties 
severally  of  each  executor,  as  they  might  be 
on  separate  bonds.  Only  in  this  way  can  ef- 
fect be  given  to  the  provision  of  severalty 
in  the  bonds.  Most  of  the  cases  relied  on 
by  the  defendant  are  distinguishable  from 
the  case  at  bar.  Jeffries  v.  Latoson,  39 
Miss.  791;  Jamison  v.  Lillard,  12  Lea,  698; 
BrasBer  v.  Clark,  6  Pidc.  96;  Boyd  v.  Boyd, 
1  Watts.  365;  Vlarke  v.  State,  6  Gill  &  J. 
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288,  26  Am.  Dec.  576;  Ames  ▼.  Armstrong, 
106  Mass.  15;  and  Sparhaxiok  v.  Buell,  9  Vt. 
41, — are  frequently  cited  to  show  the  joint 
liability  of  coexecutors,  but  they  are  all  suits 
of  legatees  or  creditors,  who  without  ques- 
tion can  hold  them  jointly  on  a  joint  and 
several  bond. 

The  real  plaintiff  in  the  case  at  bar  is  a 
legatee,  but  the  question  is  not  whether  he 
could  sue  if  he  were  that  and  nothing  more, 
but  whether,  though  he  is  a  legatee,  he  can 
sue,  being  also  a  coexecutor. 

Aside  from  the  cases  of  creditors  and  lega- 
tees cited  by  the  defendants,  in  which  courts 
have  spoken  of  the  joint  liability  of  coexec- 
utors under  joint  and  several  bonds,  and 
others  which  are  distinguishable  on  other 
grounds,  we  find  but  two  which  seem  to 
support  the  contention  that  in  no  event  can 
one  executor  sue  his  coexecutor. 

In  Stephens  v.  Taylor,  62  Ala.  269,  the 
court  held  that  two  or  more  executors  en- 
tering into  a  joint  and  several  bond  for  the 
faithful  performance  of  their  duties  are  lia- 
ble for  the  acts  and  defaults  of  each  other, 
unless  the  bond  shows  that  they  did  not  in- 
tend to  become  bond  for  each  other's  de- 
faults; that  the  sureties  to  such  a  bond  be- 
come responsible  to  claimants  for  the  faith- 
ful administration  of  the  estate  by  their 
principals,  the  executors,  and  each  of  them, 
and  the  principals,  and  each  of  them,  come 
under  obligation  to  hold  the  sureties  harm- 
less against  any  default  on  the  part  of  the 
principals;  that  there  are  the  duties  towards 
one  another  that  spring  out  of  the  relation 
created  by  the  bond.  This  states  very  plain- 
ly the  position  taken  by  the  defendants  in 
this  case. 

The  same  rule  is  held  in  Boell  v.  Blanch' 
ard,  4  Desauss.  £q.  21,  with  the  addition 
that  a  coadministrator  cannot  hold  a  surety 
for  default  by  another  administrator,  though 
claiming  in  a  different  right, — exactly  the 
case  before  us.  The  reasoning  of  the  court 
is  that  the  relation  between  a  principal  and 
surety  is  very  different  from  the  relation  be- 
tween a  surety  and  creditor;  that  a  princi- 
pal is  bound  to  stand  between  his  surety  and 
the  surety's  responsibility  in  that  character. 
It  is  to  be  noted,  however,  that  the  bond 
appears  to  have  been  a  joint,  and  not  joint 
and  several,  as  in  Stephens  r.  Taylor.  As  a 
joint  bond,  we  think  there  can  be  no  doubt 
as  to  the  doctrine  of  Hoell  v.  Blanchard,  but 
it  does  not  reach  the  point  of  this  case. 

Toume  v.  Ammidoum,  20  Pick.  535,  was  a 
bill  by  a  surety  on  a  joint  and  several  bond 
for  indemnity  from  the  heirs  of  a  deceased 
coexecutor  who  had  been  guilty  of  no  de- 
fault. Obviously,  it  was  held  that  the  heirs 
were  not  liable. 
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In  yan&  v.  OakUy,  120  N.  Y.  84,  9  L.  R. 
A.  223,  24  N.  £.  306,  a  suit  was  brought  on 
a  joint  and  several  bond  in  which  an  admin- 
istratrix had  Joined  with  a  coadministrator. 
The  latter  had  the  entire  management  of  the 
estate,  and  had  converted  to  his  own  use 
about  $4,000  belonging  to  the  estate.  The 
administratrix  was  also  the  sole  heir  and 
next  of  kin  of  the  intestate.  Upon  her 
death  her  coadministrator  was  charged  by 
the  surrogate  with  the  amount,  and  ordered 
to  pay  it  over  to  her  administrator.  Suit 
was  brought  against  the  coadministrator, 
and  execution  returned  unsatisfied,  where- 
upon the  action  was  brought  against  the 
surety  on  the  original  bond  by  the  admin- 
istrator of  the  coadministratrix  and  heir. 
The  court  held  that  he  was  entitled  to  re- 
cover. Numerous  authorities  are  reviewed 
by  the  court,  and  the  underlying  reasons  up- 
on which  the  decision  is  based  are  that  the 
purpose  of  a  bond  is  to  insure  l^e  discharge 
of  the  duty  reposed  in  the  persons  ap- 
pointed; that  it  was  not  intended  to  change 
the  liability  or  relation  of  the  persons  ap- 
pointed from  that  which  existed  independ- 
ently of  the  bond;  and  that  joint  admin- 
istrators are  liable  for  joint  acts  and  sever- 
ally liable  for  their  own  acts. 

The  same  rule  has  been  applied  to  joint 
and  several  notes.  In  Beeoham  v.  Bmith, 
El.  Bl.  ft  £1.  442.  It  was  held  that  a  maker 
of  a  joint  and  several  note  who  was  one  of 
the  payees  oould  sue  a  comaker  on  his  sev- 
eral promise.  Lord  Campbell,  Ch.  J.,  said: 
'The  contract  sued  upon  is  the  several  con- 
tract of  the  defendant,  and  the  fact  that 
there  is  also  upon  the  same  instrument  a 
Joint  contract  by  the  three  makers  is  no  de- 
fense." Coleridge,  J.,  said:  "Practioally 
there  are  three  promissory  notes  signed  by 
three  different  parties,  and  the  note  declared 
on  is  not  that  signed  by  the  plaintiff,  .  .  . 
bat  that  signed  by  the  defendant."  To  the 
same  effect  is  Faulkner  v.  Faulkner,  73  Mo. 
327. 

In  State  ex  rel.  Wyani  v.  Wyant,  67  Ind. 
25,  where  the  statute  required  separate 
bonds,  but  the  administrators  executed  a 
joint  and  several  bond,  the  court  construed 
it  as  separate  bonds,  and  sustained  a  suit 
by  one  against  the  other  administrator  and 
sureties.  While  the  case  is  largely  con- 
trolled by  statute,  it  is  nevertheless  in  point 
upon  the  question  whether  an  administrator 
can  sue  his  coadministrator  on  his  several 
obligation.  In  Pringle  v.  Pringle,  130  Pa. 
565,  18  Atl.  1024,  an  executor  was  allowed 
to  sue,  as  an  individual,  his  coexecutor,  who 
had  received  all  the  assets,  for  a  debt  due 
from  the  testator  to  him.  It  was  not  a  suit 
on  a  bond,  but  it  is  in  point  to  show  that  an 
executor  is  not,  by  virtue  of  his  office,  de- 
barred of  a  personal  right. 
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It  is  the  general  rule  that  one  executor, 
on  accounting,  is  not  held  by  the  acts  of  an- 
other, in  which  he  has  not  participated  or 
as  to  which  he  has  not  been  negligent.  Mc- 
Kim  T,  Aulbach,  130  Mass.  481,  39  Am.  Rep. 
470;  Wilson's  Appeal,  116  Pa.  95,  9  Atl.  473; 
Paulding  v.  Sharkey,  88  N.  Y.  432;  Re  Ad- 
ams, 61  App.  Div.  619,  64  N.  Y.  Supp.  691 ; 
Hall  v.  Carter,  8  Ga.  388;  Ormistan  v.  OU 
coii,  84  N.  Y.  339;  Sparhawk  v.  Buell,  9 
Vt.  41  (by  Redfteld) ;  Gaultney  v.  Nolan,  33 
Miss.  669. 

If  the  joint  executors  are  not  liable  for 
the  devastavit  of  each  other,  we  see  no  sat- 
isfactory reason  why  one  should  not  be  en- 
titled to  sue  for  his  separate  and  personal 
claim. 

The  defendants  urge  as  a  reason  that  the 
plaintiff  is  thereby  suing  his  own  sureties, 
whom  the  law  regards  with  peculiar  tender- 
ness. It  is  true  that  sureties  are,  and 
should  be,  protected  as  far  as  possible,  and 
that  a  principal  cannot  sue  his  sureties  for 
his  own  default.  But  if  a  several  bond  is 
equivalent  to  a  separate  bond  it  follows  that 
in  a  separate  suit  the  sureties  are  those  of 
the  coexecutor  pro  hac  vice,  and  that  they 
are  not  sued  by  the  plaintiff  as  his  sureties 
or  for  his  default.  If,  also,  bonds  are  to  se- 
cure the  beneficiaries  of  an  estate,  there  is 
no  just  reason  why  the  interest  of  a  bene- 
ficiary, who  happens  to  be  an  executor, 
should  not  be  protected,  as  well  as  others, 
from  acts  for  which  he  is  not  chargeable. 
It  is  said  that  he  should  not  be  able  to  sue, 
because,  being  a  coexeoutor,  he  has  the  duty 
and  opportunity  to  know  what  is  done, 
which  a  mere  creditor  or  other  beneficiary 
does  not  have.  There  is  force  in  this  argu- 
ment, and  a  court  should  hold  an  executor 
to  clear  proof  of  diligence  and  good  faith 
on  his  part.  Still,  two  executors  cannot 
always  have  possession  of  money  at  the 
same  time.  Sickness,  absence,  or  other 
causes  may  prevent  one  from  having  con- 
stant oversight;  and  in  such  a  case  it  would 
be  hard  law,  as  between  the  two,  to  deny  a 
remedy  to  the  innocent  against  the  guilty. 
We  fail  to  see  why  the  beneficiary  may  not 
sue  the  executor  in  default,  although,  by 
virtue  of  the  bond,  both  might  be  sued  by 
a  creditor  or  legatee.  Thus,  the  relation  of 
executors  is  preserved  between  themselves 
and  as  to  creditors;  due  effect  is  given  to 
the  form  and  obligation  of  the  bond;  only 
the  one  in  default  is  held  to  answer;  and 
the  rights  of  all  beneficiaries  are  protected. 
We  think  that  this  result  is  best  sustained 
in  reason  and  authority. 

The  detnurrer  to  the  declaration  is  over- 
ruled. 
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Fannie  C.   HARRINGTON   et  al.,  Bespts., 

V. 

LOS    ANGELES    RAILWAY    COMPANY, 
Appt, 

(140  Cal.  514.) 

1.  The  rule  that  a  person  operatlnar  ' 
street  car  has  a  rifrht  to  assume  that 
one  approach InflT  the  track  -vrlll  not 
place  himself  on  It  at  such  a  time  as  to 
be  iDJured  by  the  car  does  not  apply  where 
persons  engaged  in  a  bicycle  race  are  seen 
approaching  the  track  along  a  narrow  path 
at  such  a  distance  from  the  car  that,  even 
should  they  discover  its  approach,  it  is  doubt- 
ful If  they  could  stop  or  leave  the  path  in 
time  to  avoid  collision  with  the  car. 

8.  A  street  car  company  Is  llahl^  for 
the  death  of  a  hicycle  rider  raclnir  in 
city  streets  in  violation  of  an  ordinance, 
where  the  motorman,  knowing  that  he  is  in 
peril,  drives  his  car  forward  onto  the  narrow 
path  by  which  the  rider  must  cross  the  tracks 
when  he  might  have  stopped  the  car  and  let 
him  pass  in  safety,  while  the  rider,  after  dis- 
covering the  presence  of  the  car,  does  all  he 
can  to  avoid  a  collision,  but  is  unsuccessful, 
and  is  killed  by  colliding  with  the  car. 

8.  To  hrlnv  one  ivithin  the  operation 
of  the  mle  that  one  havinir  the  last 
clear  ehanee  to  avoid  an  injury  is 
liable  for  it,  notwithstanding  the  negligence 
of  the  person  Injured,  it  is  not  necessary  that 
he  should'  know  that  injury  is  inevitable  if 
he  falls  to  exercise  care,  but  it  is  enough  if 
the  circumstances  known  to  him  are  such  as 
to  convey  to  the  mind  of  a  reasonable  person 
a  question  as  to  whether  the  other  person  will 
be  liable  to  escape  the  threatened  injury. 

4.  Rulinir  out  a  auostion  to  a  n&otor- 
man  ^rhose  car  collided  ^rith  a  bi- 
cyclist as  to  whether  or  not  he  would  have 
moved  his  car  forward  if  he  thought  that  he 
was  endangering  life  is  not  reversible  error, 
where  he  is  subsequently  permitted  to  testify 
that  he  thought  that  by  qo  doing  he  would 
avoid  a  collision,  and  that  it  would  be  danger- 
ous to  stop. 

5.  Intent  to  injure  Is  not  necessary 
to  render  one  liable  under  the  rule  that  he  is 
responsible  for  an  injury  who  has  the  last 
clear  chance  to  avoid  it. 

6.  That  a  person  who  has  nearligrently 
placed  himself  In  peril  nearliarently 
fails  to  discover  that  fact  does  not  re- 
lieve one  who,  knowing  of  the  peril,  negli- 
gently injures  him,  from  the  operation  of  the 
rule  that  the  one  having  the  last  clear  chance 
to  avoid  an  injury  is  liable  for  it. 

7.  A  party  cannot  con&plain  of  tlte 
court's  modlllcatlon  of  an  instruction  to 
which  he  is  not  entitled. 

8.  Whether  or  not  one  partlcipatinir 
In  bicycle  races  which  are  part  of 
the  festivities  of  a  holiday  is  guilty  of 
negligence  in  failing  to  look  out  for  the  ap- 
proach of  street  cars  on  a  track  which  he  is 

Note. — As  to  doctrine  of  last  clear  chance, 
see  also  Bogan  v.  North  Carolina  C.  B.  Co.  65 
L.  B.  A.  418,  and  note, 
63  L.  R.  A. 


obliged  to  cross,  and  in  failing  to  attempt  to 
stop  when  he  discovers  one  approaching,  are 
questions  for  the  Jury. 
9.  A  person  neirllirently  causinar  an  In- 
jury may  be  guilty  of  wantonness  if  he  acts 
recklessly,  without  regard  to  the  righu  of 
others. 


(October  8,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  their  intestate.  Af- 
finned. 

Jhe  facta  are  stated  in  the  opinion. 

Messrs,  Bioknell,  QibaoB,  Sc  Traskt 
for  appellant: 

The  conduct  of  the  motorman  cannot  pos- 
sibly be  brought  within  the  rule  which  ex- 
cuses contributory  negligence  upon  the  part 
of  the  person  injured. 

BoUn  Y.  Chicago,  8t,  P.  M,  rf  O.  R.  Co. 
108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N.  W. 
446;  Tesch  y.  Miltoaukee  Electric  R,  d  Light 
Co.  108  Wis.  593,  63  L.  R.  A.  618, 
84  N.  W.  823;  Watermolen  v.  Fox  Riv- 
er Electric  R.  d  Power  Co.  110  Wis. 
153,  86  N.  W.  663;  Eager  v.  South- 
ern P.  Co,  98  Cal.  309,  33  Pac.  119;  Murphy 
V.  Deane,  101  Mass.  466,  3  Am.  Rep.  390; 
Holmes  y.  South  Pacific  Coast  R.  Co.  97  Cal. 
161,  31  Pac.  834;  O'Brien  v.  McGlinchy,  68 
Me.  662. 

**Reckle8s"  and  "wanton"  are  not  synony- 
mous. Recklessness  is  an  element  in  wan- 
tonness,— at  least  an  extreme  degree  of  reck- 
lessness is;  but  it  is  not  the  only  element. 
Wantonness  includes,  besides,  an  element  of 
moral  turpitude  which  is  not  involved  in 
mere   recklessness. 

28  Am.  &  Eng.  Enc.  Law,  p.  594. 
On  petition  for  rehearing. 

Messrs.  Dunn  St  Cmtoher,  also  for  ap- 
pellant : 

The  decision  of  the  department  erroneous- 
ly holds  the  doctrine  of  "last  clear  chance" 
applicable  to  the  facts  in  this  case.  This 
court  has  always  confined  that  doctrine  to 
cases  where  the  negligence  of  the  plaintiff 
and  defendant  is  distinct  and  independent. 

Holmes  v.  South  Pacific  Coast  R.  Co.  97 
Cal.  161,  31  Pac.  834;  Everett  v.  Los 
Angeles  Consol,  Electric  R.  Co.  116  Cal. 
105,  34  L.  R.  A.  350,  46  Pac.  889,  43  Pac. 
207;  Sego  v.  Southern  P.  Co.  137  Cal.  405, 
70  Pac.  279. 

Having  failed  to  look,  Harrington  was 
just  as  negligent  as  if  he  had  looked  and 


Qlascook  V.  Central  P.  R.  Co,  78  Cal.  137, 


isoa. 


Harrington  v.  Los  Angeles  Ry.  Co. 


17  Pac.  518;  Carlson  v.  Atchison,  T,  d  8.  F. 
R.  Co.  GG  Kan.  768,  71  Pac.  587 ;  Dtoajakoto- 
8ki  V.  Central  R.  Co.  (N.  J.  L.)  55  Atl.  100; 
J\tdge  Y.  Elkins,  183  Mass.  229,  G«  N.  E. 
708;  Wilman  v.  Peoples  R.  Co.  (Del.)  65 
Atl.  332;  Keenan  v.  Union  Traction  Co.  202 
Pa.  107,  5rAtl.  742;  Hackney  v.  Illinois  C. 
R.  Co,  (Miss.)  33  So.  723;  Shatto  v.  Erie  R. 
Co.  59  C.  C.  A.  1,  121  Fed.  678;  Rich  v. 
Evansville  d  T.  H.  R.  Co.  (Ind.  App.)  66 
N.  E.  1028. 

Mr.  Charles  H'  Batoheller,  with 
Messrs.  Hnnaaker  Sc  Britt,  for  respond- 
ents: 

Although  the  deceased  by  some  degree  of 
negligence,  perhaps,  placed  himself  in  a  po- 
sition of  peril,  yet  the  defendant's  agent,  the 
motorman,  was  aware  of  the  danger,  and  did 
not  exercise  ordinary  care  to  protect  him. 
The  liability  of  defendant  for  Harrington's 
death,  follows  as  matter  of  law. 

Esrey  v.  Southern  P.  Co.  103  Cal.  641,  37 
Pac.  500;  Herbert  v.  Southern  P.  Co.  121 
Cal.  227,  53  Pac.  651;  Fox  v.  Oakland  Con- 
sol  Street  R.  Co.  118  Cal.  66,  62  Am.  St. 
Rep.  216,  50  Pac.  25;  Cunningham  v.  Los 
AngeUs  R.  Co.  115  Cal.  661,  47  Pac.  452; 
Williams  v.  Southern  P.  R.  Co.  72  Cal.  120, 
13  Pac.  219;  Crowley  v.  City  R.  Co.  60 
Cal.  628;  Schierhold  v.  North  Beach  d  M. 
R.  Co.  40  Cal.  447 ;  Needham  v.  San  Fran- 
cisco d  8.  J.  R.  Co.  37  Cal.  409;  Maumus 
V.  Champion,  40  Cal.  121;  Lemasters  v. 
Southern  P.  Co.  131  Cal.  105,  63  Pac.  128; 
Shearm.  &  Redf.  Neg.  §  99;  Cooley,  Torts, 
p.  674;  Bishop,  Non-Contract  Law,  §§  466, 
467;  1  Thomp.  Neg.  Rev.  ed.  1901,  §  207; 
Valin  V.  Milwaukee  d  N.  R.  Co.  82  Wis.  1, 
33  Am.  St.  Rep.  17,  51  N.  W.  1084;  Kansas 
P.  R.  Co.  V.  Whipple,  30  Kan.  531,  18  Pac. 
730. 

Negligence  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do;  it  is  not  abso- 
lute or  intrinsic,  but  always  relative  to 
some  circumstauces  of  time,  place,  or  person. 

Jietdham  v.  San  Francisco  d  8.  J.  R.  Co. 
37  Cal.  423. 

If  the  danger  be  great  and  threatening, 
then  a  high  degree  of  skill  and  care  is 
requisite  in  order  to  avoid  or  prevent  it;  and 
in  case  of  great  danger  great  care  and  cau- 
tion will  be  but  ordinary  care. 

Brown  v.  Lynn,  31  Pa.  612,  72  Am.  Dec. 
768. 

It  is  the  duty  of  the  motorman  of  an  elec- 
tric car  to  use  great  care  to  avoid  injury 
to  a  wheelman  in  a  public  street,— even  if 
the  wheelman  is  himself  negligent. 

Louisville  R.  Co.  v.  Blaydes,  21  Ky.  L. 
Kep.  480,  61  S.  W.  820. 
63UR.  A. 


"If  it  is  even  fairly  debatable"  whether 
Harrington  acted  with  ordinary  prudence,  in 
the  light  of  his  knowledge,  after  discovery 
of  his  danger,  the  question  was  one  for  the 
jury,  and  is  not  determined  by  the  result 
which  befell  him. 

Liverpool,  L.  &  Q.  Ins.  Co.  v.  Southern  P. 
Co.  125  Cal.  434,  58  Pac.  65. 

Harrington  had  a  right  to  assume  that 
the  motorman  would  heed  the  signals  and 
stop  the  car.  It  would  have  been,  all  the 
circumstances  considered,  a  highly  reason- 
able supposition,  and  whether  it  might  prop- 
erly be  indulged  was,  at  least,  a  question 
for  the  jury. 

Weingarten  v.  Metropolitan  Street  R.  Co. 
62  App.  Div.  304,  70  N.  Y.  Supp.  1113. 

There  was  no  "contemporaneous  and  ac- 
tive negligence  of  Harrington"  for  the  con- 
clusive reason  that  the  motorman  had  the 
last  clear  opportunity  to  avoid  the  accident. 

Williams  v.  Delaware,  L.  d  W.  R.  Co.  155 
N.  Y.  158,  49  N.  E.  672;  Esrey  v.  Southern 
P.  Co.  103  Cal.  641,  37  Pac.  500;  Cooley, 
Torts,  2d  ed.  p.  811;  Beach,  Contrib.  Neg. 
2d  ed.  §§  24,  25,  33 ;  *Fox  v.  Oakland  Consol. 
Street  R.  Co.  118  Cal.  56,  62  Am.  St.  Rep. 
216,  50  Pac  25;  Bishop,  Non-Contract  Law, 
§§  462,  463;  Meeks  v.  Southern  P.  R.  Co.  50 
Cal.  613,  38  Am.  Rep.  67;  Schierhold  v. 
North  Beach  d  M.  R.  Co.  40  Cal.  447; 
Crowley  v.  City  R.  Co.  60  Qal.  628;  Brown 
V.  Lynn,  31  Pa.  612,  72  Am.  Dec.  J68;  Rich- 
mond V.  Sacramento  Vallgv  R.  Co.  18  (^al. 
361 ;  Kline  v.  Central  P.  W.  Co.  37  Cal.  400, 
99  Am.  Dec.  282;  Femandes  v.  Sacramento 
City  R.  Co.  52  Cal.  45;  Inland  d  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  35  L. 
ed.  270,  11  Sup.  Ct.  Rep.  653. 

If  the  plaintifT  is  acting  in  violation  of  a 
statute  or  ordinance  at  the  time  of  the  acci- 
dent, and  such  violation  proximately  con- 
tributes to  the  injury,  he  is  guilty  of  con- 
tributory fault,  and  is  as  much  debarred 
from  recovery  as  in  other  cases  of  con- 
tributory negligence.  But,  if  such  violation 
did  not  so  contribute  to  the  injury,  it  is  no 
defense. 

Shearm.  &  Redf.  Neg.  §  104;  Hall  v.  Rip- 
ley, 119  Mass.  135;  White  ▼.  Lang,  128 
Mass.  598,  35  Am.  Rep.  402;  Steele  v.  Burk- 
hardt,  104  Mass.  59,  6  Am.  Rep.  191; 
Neanow  v.  Uttech,  46  Wis.  581,  1  N.  W. 
221. 

Ansellotti,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  plain- 
tiffs, the  widow  and  minor  children  of  Ar- 
thur E.  Harrington,  deceased,  for  damages 
alleged  to  have  been  sustained  by  them  by 
reason  of  the  death  of  deceased,  which  death 
I  was  alleged  to  have  been  caused  by  the  n^- 
ligence  of  defendant.     A  verdict  was   ren- 
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dered  in  plaintiffs'  favor  for  $10,000,  and 
from  the  judgment  entered  thereon  and  an 
order  denying  its  motion  for  a  new  trial  de- 
fendant has  appealed. 

It  is  earnestly  contended  that  the  evidence 
was  insuIBcient  to  sustain  the  verdict.  The 
claim  in  this  regard  is  that,  assuming  that 
the  defendant  was  negligent,  still  the  evi- 
dence shows  that  the  deceased  was  guilty  of 
such  contrihutory  negligence  as  will  pre- 
clude a  recovery  on  the  part  of  plaintiffs. 

The  deceased  was  at  the  time  of  the-  ac- 
cident, July  4,  1900,  participating  in  a  long- 
distance handicap  bicycle  race,  from  Los 
Angeles  to  San  Pedro  or  Santa  Monica,  a 
distance  of  about  20  miles.  This  race  was 
described  as  "the  usual  Fourth  of  July 
race."  The  start  was  from  the  comer  of 
Sixth  and  San  Pedro  streets,  in  the  city  of 
IjOb  Angeles,  and  the  course  was  southerly 
from  Sixth  street  along  San  Pedro  street  be- 
tween the  double  tracks  of  defendant's  street 
railway  on  said  street  as  far  as  Washing- 
ton street.  On  Ninth  street,  which  inter- 
sects San  Pedro  street  between  Sixth  and 
Washington  streets,  wits  a  single-track  rail- 
way of  the  defendant,  crossing  said  double 
tracks  on  San  Pedro  street  nearly  at  right 
angles.  The  participants  in  the  race  were 
numerous,  probably  more  than  100,  and  they 
were  started  in  groups,  every  fifteen  seconds, 
or  less  in  some^cases,  for  about  twelve  min- 
utes. Several  groups  of  riders  had  preceded 
the  group  of  which  deceased  was  a  member, 
and  which  consisted  of  nine  men.  While  the 
last  four  of  these  riders  were  approaching 
the  Ninth  street  track,  the  other  five  having 
already  crossed  the  same,  one  of  defendant's 
Ninth  street  electric  cars  proceeding  west- 
erly along  said  street  crossed  San  Pedro 
street  in  front  of  them.  The  riders  were  go- 
ing at  a  high  rate  of  speed,  probably  20 
miles  an  hour,  although  some  of  the  wit- 
nesses put  it  a  little  lower  and  some  higher. 
The  car  was  proceeding  2%  to  4  miles  an 
hour.  The  deceased,  having  discovered  the  ap- 
proach of  the  car,  left  the  group  with  which 
he  was  riding  and  attempted  either  to  pass  in 
front  of  the  car  on  the  westerly  side  of  San 
Pedro  street,  or  to  turn  up  Ninth  street,  and 
in  so  doing  collided  with  the  right-hand 
front  comer  of  the  car  and  was  killed.  The 
other  three  riders  attempted  to  pass  by  the 
rear  of  the  car.  One  of  them  testified  that 
when  about  15  or  20  feet  from  the  car  he 
threw  himself  sideways  from  his  wheel  to 
avoid  striking  the  car,  which  he  would  oth- 
erwise have  done,  and,  striking  the  ground, 
rolled  clear  to  the  car,  against  its  side,  and 
the  other  two  riders  fell  over  him.  The  rail- 
way tracks  on  San  Pedro  street  were  lined 
with  people  witnessing  the  race,  such  lines 
extending  across  Ninth  street  and  the  rail- 
way tracks  of  defendant  thereon. 
63  L.  R.  A. 


At  the  time  of  the  accident  there  was  an 
ordinance  of  the  city  of  Los  Angeles  which 
prohibited  any  person  from  riding  or  pro- 
pelling any  bicycle  within  the  corporate  lim- 
its of  the  city  at  a  rate  of  speed  greater  than 
8  miles  per  hour.  The  deceased  was  violat- 
ing this  ordinance,  and  was  consequently 
guilty  of  negligence,  without  which,  un- 
doubtedly, the  accident  would  not  have  oc- 
curred. If  there  had  been  no  ordinance 
regulating  the  speed  of  bii^cles,  it  might 
well  be  contended  that  the  evidence  would 
have  sustained  a  finding  of  the  jury,  that 
the'  deceased  had  not  been  guilty  of  contrib- 
utory negligence, — a  finding  that,  under  all 
the  circumstances  shown,  the  deceased  was 
justified  in  assuming  that  the  course  be- 
tween the  railway  tracks  along  ?an  Pedro 
street  would  be  kept  sufficiently  dear  of  ob- 
structions to  allow  him  to  go  at  as  high  a 
rate  of  speed  as  he  could;  that  he  used  all 
such  precautions  as  a  reasonable  man  under 
the  same  circumstances  would  use;  that  he 
discovered  defendant's  car  as  promptly  as  a 
reasonable  man  using  such  precautions 
would  discover  it;  and  that  when  he  discov- 
ered the  car  he  used  reasonable  care  in  at- 
tempting to  avoid  a  collision  therewith.  But 
he  was  guilty  of  negligence  in  his  violation 
of  the  provisions  of  the  ordinance,  and  if  it 
had  not  been  for  this  negligence  on  his  part 
the  accident  would  not  have  occurred. 

The  complaint  alleges  that  the  defendant 
did,  by  its  motorman  having  charge  of  the 
operation  of  the  car,  "negligmtly,  wantonly, 
and  with  wanton  and  reckless  indifference  to 
the  safety  of  said  Arthur  E.  Harringt^m, 
drive  and  propel  said  car  against  him,  .  .  . 
who  was  then  and  there  in  full  sight  and 
view  of  said  motorman,"  in  consequence  of 
all  which  said  Harrington  died.  The  claim 
of  the  plaintiffs  in  this  connection  is  that» 
notwithstanding  the  negligence  of  the  de- 
ceased, the  motorman  was  aware  of  the 
perilous  position  in  which  the  deceased  had 
placed  himself,  and'  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  accident,  but 
failed  to  exercise  such  care  to  do  so,  and 
recklessly  drove  his  car  forward  in  the  path 
of  the  racers,  and  that  this  negligence  on  his 
part  was  the  proximate  cause  of  the  death 
of  the  deceased.  It  will  thus  be  seen  that 
plaintiffs  invoked  the  rule  enunciated  in  sev- 
eral opinions  of  this  court  to  the  effect  that 
he  who  last  has  a  clear  opportunity  of  avoid- 
ing an  accident  by  the  exercise  of  proper 
care  to  avoid  injuring  others  must  do  so. 

There  was  ample  evidence  to  justify  the 
jury  in  finding  that  defendant's  motorman 
discovered  the  perilous  position  in  which  the 
deceased  and  his  companions  were  placed  at 
such  a  time  and  under  such  circumstances 
that  he  could,  by  the  exercise  of  ordinary 
care,  have  avoided  injuring  them,  and  that 
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he  did  not  exercise  such  care.  It  needs  no 
argument  to  demonstrate  that  bicycle  racers 
trayeling  at  the  rate  of  20  miles  an  hour  or 
more  along  a  narrow  path,  lined  with  spec- 
tators on  both  sides,  and  only  85  feet  away 
(as  the  testimony  of  one  disinterested  wit- 
ness indicated)  from  a  place,  on  that  path, 
towards  which  they  were  going,  over  which 
an  electric  car  was  about  to  cross,  were  al- 
ready in  a  position  of  great  peril,  by  reason 
of  the  approach  of  said  car.  Such  circum- 
stances would  naturally  convey  to  the  mind 
of  any  reasonable  man,  haying  knowledge 
thereof,  the  question  as  to  whether  the 
riders,  even,  though  they  immediately  dis- 
co?ered  the  approach  of  the  car,  which  was 
doubtful,  would  be  able  to  get  out  of  the 
way,  and  whether  they  must  not  inevitably 
cross  the  track  along  which  the  car  was 
about  to  go,  however  much  they  might  en- 
deavor to  avoid  so  doing,  after  discovering 
the  car,  in  order  to  escape  collision.  There 
is  no  parallel  between  a  case  presenting  such 
circumstances  and  the  ordinary  case  where 
a  person  is  discovered  walking  or  riding 
towards  a  railroad  track.  Ordinarily,  the 
person  operating  the  car  has  the  right  to  as- 
sume that  the  one  so  approaching  is  able  to 
and  will  care  for  himself,  by  taking  all  nec- 
essary precautions  to  observe  the  approach 
of  the  car,  and  that  he  will  not  place  him- 
self on  the  track  at  such  a  time  as  to  be  in- 
jured thereby.  But  no  such  assumption 
could  be  held  to  be  justified  under  the  pe- 
culiar circumstances  already  stated. 

There  was  evidence  warranting  the  jury 
in  finding  that  the  motorman,  who  confessed- 
ly knew  that  the  bicycle  race  was  then  in 
progress  on  San  Pedro  street,  was  warned  by 
some  of  the  numerous  bystanders  before  he 
had  reached  the  easterly  line  of*  San  Pedro 
street  that  the  racers  were  coming,  some 
calling  upon  him  to  stop  the  car,  and  others 
exclaiming  that  the  racers  were  coming; 
that  some  vtood  on  the  track  in  front  of  the 
car,  endeavoring  to  stop  the  car  by  calling 
upon  the  motorman;  he  nevertheless  pro- 
ceeded, traveling  at  from  2^  to  4  miles  per 
hour,  forcing  the  people  in  front  to  retire 
from  the  track;  that  he  himself,  after  hear- 
ing the  various  warnings,  saw  the  racers  ap- 
proaching under  the  circumstances  already 
detailed,  when  he  was  still  at  least  20  or  25 
feet  east  of  the  easterly  line  of  the  path  along 
vhich  they  were  proceeding;  that  after  such 
discovery  he  could  easily  have  stopped  his 
car  before  it  reached  the  path  along  which 
the  bicyclists  were  proceeding,  and  thus 
luiTe  insured  absolute  safety  to  the  riders, 
but  that,  on  the  contrary,  he  pushed  his  car 
forward,  in  reckless  disregard  of  the  danger- 
ous position  of  deceased  and  his  compan- 
ions, knowing  or  having  reasonable  cause 
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to  believe  that  they  must  cross  the  track 
over  which  he  was  about  to  go.  It  is  true 
that  the  evidence  is  conflicting  on  some  ma- 
terial points,  and  that  the  motorman  testi- 
fied that  he  did  not  discover  the  approach 
of  the  riders  until  it  was  too  late  to  stop, 
and  that  he  then  used  all  reasonable  care  to 
avoid  injuring  them.  But  the  jury  evident- 
ly did  not  believe  this  evidence  to  be  true, 
and  it  was  for  them  to  determine  the  facts. 
There  was  also  ample  evidence  to  justify  the 
jury  in  finding  that  immediately  upon  dis- 
covering his  dangerous  position  the  deceased 
exercised  reasonable  care  in  endeavoring  to 
avoid  injury.  One  of  his  fellow  riders  tes- 
tified that  the  deceased  exclaimed,  "My  God, 
look  at  that  carl"  And  immediately 
switched  oiT,  and  tried,  as  he  supposed,  to 
go  around  the  front  end  of  the  car.  The 
fatal  result,  and  the  escape  from  serious  in- 
jury of  the  others,  is  in  no  way  determina- 
tive of  the  question  as  to  whether  he  used 
such  reasonable  care,  for,  as  has  been  well 
said,  "it  is  always  easy  after  an  accident  to 
see  how  it  could  have  been  avoided,  but  a 
man's  duty  before  the  calamity  is  not  meas- 
ured by  such  ev  po8t  faoto  information." 
Liverpool,  L.  d  G,  /ns.  Co.  v.  Southern  P. 
R,  Co.  125  Gal.  434,  439,  58  Pac.  55,  57.  It 
must  be  remembered  that  a  person  in  great 
peril,  where  immediate  action  is  necessary 
to  avoid  it,  is  not  required  to  exercise  all 
that  presence  of  mind  and  carefulness  which 
are  justly  required  of  a  careful  and  prudent 
man  under  ordinary  circumstances.  The 
reasonableness  of  his  effort  to  escape  injury, 
after  discovery  of  the  danger,  was  a  ques- 
tion for  the  jury,  to  be  determined  by  them 
in  view  of  sdl  the  circumstances  shown  by 
the  evidence.  We  therefore  have  a  case 
where  the  jury  were  warranted  in  finding 
the  facts  to  be  as  follows,  viz.:  Deceased, 
by  reason  of  his  own  negligence,  was  placed 
in  a  position  of  peril  with  relation  to  de- 
fendant's car.  The  defendant  knew  that  the 
deceased  was  so  placed,  knew  that  it  was  at 
least  doubtful  whether  the  deceased  could,  by 
any  act  of  his,  remove  himself  from  such 
peril,  and  knew  that  it  could  by  the  exercise 
of  ordinary  care,  by  simply  stopping  its  car, 
absolutely  remove  the  source  of  danger  and 
avoid  the  injury.  It  failed  to  exercise  such 
care,  and  recklessly  pushed  its  car  forward 
into  the  path  over  which  the  deceased  was 
approaching,  its  motorman  preferring  to 
take  the  chance  of  getting  over  before  de- 
ceased arrived  at  the  crossing.  The  de- 
ceased, immediately  upon  discovering  his 
dangerous  position,  used  all  reasonable  care 
and  made  all  practical  effort  to  avoid  the 
accident. 

Upon  this  state  of  facts,  established  as 
the  facts  of  this  case  by  the  verdict  of  the 
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jury,  the  liability  of  the  defendant  follows 
as  a  matter  of  law,  and  the  verdict  is  fully 
sustained  by  the  evidence. 

It  would  be  difficult  to  find  a  case  more 
clearly  justifying  the  application  of  the 
rule  so  often  approved  by  this  court,  to  the 
effect  that  one  having  knowledge  of  the  dan- 
gerous situation  of  another,  and  having  a 
clear  opportunity  by  the  exercise  of  proper 
care  to  avoid  injuring  him,  must  do  so,  not- 
withstanding the  latter  placed  himself  in 
such  situation  of  danger  by  his  own  negli- 
gence, ijee  V.  Ma/rket  Street  R.  Co.  135  Gal. 
293,  67  Pac.  765;  Fox  v.  Oakland  Conaol. 
Street  R.  Co.  118  Cal.  66,  62  Am.  St.  Rep. 
210,  50  Pac.  25;  Esrey  v.  Southern  P.  Co, 
103  Cal.  541,  37  Pac.  500;  Cunningham  v. 
Los  Angeles  R.  Co.  116  Cal.  561,  47  Pac. 
452;  Abrahams  v.  Los  Angeles  Traction  Co. 
124  Cal.  411,  67  Pac.  216;  Crowley  v.  City 
R.  Co.  60  Cal.  628;  Meeks  v.  Southern  P.  R, 
Co.  56  Cal.  513,  38  Am.  Rep.  67;  Needham 
V.  San  Francisco  d-  8.  J.  R.  Co.  37  Cal.  409. 
It  is  immaterial  whether  the  liability  of 
the  defendant  in  such  a  case  be  based  upon 
the  theory  that  the  negligence  of  the  defend- 
ant, being  the  later  negligence,  is  the  sole 
proximate  cause  of  the  injury,  or  upon  the 
theory  that  defendant  has  been  guilty  of  wil- 
ful and  wanton  negligence.  In  either  case, 
the  liability  would  exist;  for,  where  an  act 
is  done  wilfully  and  wantonly,  contributory 
negligence  upon  the  part  of  the  injured  per- 
son is  no  bar  to  a  recovery.  Esrey  v.  South- 
em  P.  Co.  103  Cal.  541,  37  Pac  500.  As 
said  by  Mr.  Beach  in  his  work  on  Contrib- 
utory Negligence:  "When  one,  after  discov- 
ering that  I  have  carelessly  exposed  myself 
to  an  injury,  neglects  to  use  ordinary  care 
to  avoid  hurting  me,  and  inflicts  the  injury 
upon  me  as  a  result  of  his  negligence,  there 
is  very  little  room  for  a  claim  that  such  con- 
duct on  his  part  is  not  wilful  negligence." 
It  is,  of  course,  true,  as  urged  by  defend- 
ant, that  it  is  essential  to  such  liability 
that  the  defendant  did  actually  know  of  the 
danger,  and  that  there  is  no  such  liability 
where  he  does  not  know  of  the  peril  of  the 
injured  party,  but  would  have  discovered 
the  same  but  for  remissness  on  his  part. 
Herbert  v.  Southern  P.  Co.  121  Cal.  227,  53 
Pac.  651.  This,  however,  does  not  mean,  as 
seems  to  be  contended,  that  defendant  must 
know  that  injury  is  inevitable  if  he  fails  to 
exercise  care,  and  the  decisions  indicate  no 
such  requirement.  It  is  enough  that  the 
circumstances  of  which  the  defendant  has 
knowledge  are  such  as  to  convey  to  the  mind 
of  a  reasonable  man  a  question  as  to  whether 
the  other  party  will  be  able  to  escape  the 
threatened  injury.  One  in  such  a  situation 
is  in  a  dangerous  position.  It  was  said  in 
the  prevailing  opinion  in  Everett  v.  Los 
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Angele$  Oonsol.  BJectrio  R.  Co.  115  Cal.  105, 
106,  34  L.  R.  A.  350,  43  Pac  207,  46  Pac 
889,  distinguishing  that  case  from  those 
where  the  principle  under  discussion  is  ap- 
plicable: "The  caae  is  not  like  one  where 
the  injured  party  is  discovered  in  time  lying 
or  standing  upon  a  railroad  track  under 
such  circumstances  as  to  make  it  doubtful 
whether  he  can  or  will  get  out  of  the  way; 
or  where  one  is  even  attempting,  either  on 
foot  or  otherwise^  to  make  a  crossing  or 
passing  along  or  on  its  track  over  a  bridge 
or  narrow  causeway,  or  in  a  deep  cut  or  tun- 
nel, where  to  turn  aside  would  be  either 
dangerous  or  impossible.  •  .  •  Persons 
cannot  be  recklessly  or  wantonly  run  down 
on  a  railroad  track,  however  negligent  them- 
selves, where  the  circumstances  are  such  as 
to  convey  to  the  mind  of  a  reasonable  man 
a  question  as  to  whether  they  will  be  able  to 
get  out  of  the  way."  See  also  Meeks  v. 
Southern  P.  R.  Co.  56  Cal.  513,  515,  38  Am. 
Rep.  67. 

It  cannot  be  held,  in  view  of  the  evidence 
in  the  record  and  the  finding  of  the  jury, 
that  the  negligence  of  the  deceased  eontin- 
ued  to  the  moment  of  the  accident,  and  that 
both  parties  were  contemporaneously  and 
actively  in  fault  at  the  time  thereof;  and 
what  is  said  in  several  cases  as  to  the  in- 
ability of  the  injured  party  to  recover  un- 
der such  conditions  (see  Holmes  ▼.  South 
Pacific  Coast  R.  Co.  97  Cal.  161,  31  Pac 
834;  ifife^o  v.  Southern  P.  Co.  137  Cal.  405, 
70  Pac.  279 ;  Everett  v.  Los  Angeles  Consol 
Electric  R.  Co.  116  Cal.  105,  34  L.  R.  A. 
360,  43  Pac.  207,  46  Pac  889)  is  inapplica- 
ble here.  The  deceased  did  unquestionably 
discover  his  dangerous  situation  before  the 
accident,  and  the  verdict  is  a  finding  that 
he  used  all  reasonable  care  and  made  all 
practicable  effort  to  avoid  the  accident. 

Defendant  contends  that  there  may  have 
been  a  moment  after  the  motorman  discov< 
ered  the  approach  of  the  racers  during 
which  deceased  had  failed  to  discover  the 
approach  of  the  car,  and  that  during  this 
moment  deceased  continued  to  proceed  until 
it  was  too  late  to  escape  injury,  and  that  he 
was  thereby  guilty  of  negligence  precluding 
a  recovery.  It  may  be  freely  admitted  that 
the  deceased  did  not  discover  the  approach 
of  the  car  as  early  as  the  motorman  discov- 
ered the  approach  of  the  deceased,  but  we 
are  unable  to  see  anything  to  the  advantage 
of  defendant's  cause  in  such  a  condition  of 
affairs.  If  the  motorman  discovered  the  de- 
ceased in  a  dangerous  situation,  and  the 
jury  have  found  that  he  did,  it  was  his  duty 
to  use  ordinary  care  to  avoid  injuring  him, 
regardless  of  whether  or  not  the  deceased 
was  aware  of  his  approach;  and  the  jury 
have  found  that  he  did  not  use  such  care. 
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That  the  evidence  was  sufficient  to  justify 
A  conclusion  that  the  motorman  had  the 
last  clear  opportunity  to  avoid  the  accident 
Aeems  very  clear.  We  shall  have  occasion  to 
consider  this  contention^  of  defendant  again 
in  discussing  the  instructions  to  the  jury. 

The  motorman  Myer,  having  been  exam- 
ined by  defendant  as  to  the  circumstances  of 
the  accident,  was  asked :  "Would  you  have 
moved  that  car  in  there  if  you  had  supposed 
thereby  you  were  endangering  the  lives  of 
those  bicycle  riders?"  Plaintiffs'  objection 
thereto  was  sustained.  The  witness  then 
testified  as  follows:  "I  thought  that  it  was 
best  to  move  on  at  that  juncture,  because  I 
thought  I  had  plenty  of  time,  and  also  that 
it  was  dangerous  for  me  to  stop  the  car  at 
that  time."  It  is  unnecessary  to  discuss 
the  question  as  to  whether  or  not  error  was 
committed  in  sustaining  the  objection,  for 
the  subsequent  testimony  of  the  witness  was 
a  complete  statement  as  to  his  reason  for 
moving  the  car  forward.  He  said  that  he 
thought  he  had  plenty  of  time  to  cross,  and 
that  it  would  be  dangerous  to  stop.  This 
excludes  any  supposition  that  he  was  en- 
dangering the  lives  of  the  riders  by  moving 
on.  What  he  would  have  done  as  to  moving 
on,  if  he  supposed  otherwise  than  he  did,  is 
entirely  immaterial. 

Ck>mplaint  is  made  as  to  varioua  instruc- 
tions given  at  the  request  of  the  plaintiffs. 
It  is  urged  that  the  jury  may  have  con- 
eluded  from  plaintiffs'  fourth  instruction 
that  they  were  authorized  in  finding  a  ver- 
dict against  the  defendant^  although  they 
may  have  believed  that  the  motorman 
neither  expressly  nor  impliedly  intended  to 
injure  deceased  or  anyone  else.  No  purpose 
or  design  on  the  part  of  the  motorman  to 
injure  was  essential  to  defendant's  liability, 
and  the  plain  object  of  the  instruction  was 
to  80  inform  the  jury.  By  it  the  jury  were 
substantially  told  that,  although  one  might 
mot  have  the  actual  intent  to  injure,  still  if 
there  is  on  his  part  a  reckless  indifference  or 
disregard  of  the  natural  or  probable  conse- 
quences of  doing  or  omitting  to  do  an  act, 
and  he  does  or  fails  to  do  the  act,  conscious, 
from  his  knowledge  of  existing  circum- 
stances and  conditions,  that  his  conduct  will 
likely  or  probably  result  in  injury,  he  is 
guU^  of  wanton  negligence.  We  see  no 
prejudicial  error  in  this  statement.  Earey 
V.  Southern  P.  Co.  103  Cal.  641,  37  Pac. 
SOO;  Everett  v.  Loa  Angeles  Conaol,  Electric 
R.  Co.  115  Cal.  127,  34  L.  R.  A.  350,  43  Pac. 
207, 46  Pac.  889;  Beach,  Contrib.  N^.  §§  55, 

Defendant's  objection  to  plaintiffs'  in- 
structions 5,  6,  7,  and  9  is  that  they  are 
{medicated  upon  an  alleged  erroneous  theory 
of  the  law,  viz.:  That  where  the  injured 
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party's  own  negligence  brings  him  into  dan- 
ger, and  defendant  discovers  the  danger  in 
time  to  avoid  ensuing  injury  by  the  exercise 
of  ordinary  care,  and  fails  to  exercise  such 
care,  the  defendant  is  liable  notwithstanding 
such  negligence  of  the  injured  party,  if  he, 
the  injured  party,  after  discovering  his  own 
danger,  exercises  ordinary  care  to  escape  the 
injury.  This,  it  is  urged,  relieved  the  in- 
jured party  entirely  from  the  consequences 
of  his  negligent  failure  to  discover  his  own 
danger  resulting  from  his  own  negligence. 
We  see  no  force  in  the  contention  that  the 
theory  upon  which  it  is  said  these  instruc- 
tions were  predicated  is  erroneous.  Such  an 
instruction  is  applicable  by  its  terms,  only 
in  the  event  that  the  defendant  discovers  the 
negligent  injured  party  already  in  a  danger- 
ous position, — discovers  him  under  such  cir- 
cumstances as  preclude  him  from  indulging 
in  any  assumption  that  he,  the  injured  par- 
ty, can  or  will  get  out  of  the  way.  It  is 
only  because  of  such  discovery  that  he  is 
called  upon  to  exercise  ordinary  care  to 
avoid  injuring  him.  Upon  such  discovery, 
it  is  his  plain  duty  to  use  ordinary  cave  to 
avoid  injuring  the  negligent  party,  and  if 
he  has  a  clear  opportunity  to  avoid  such  in- 
jury, i.  e.,  *'such  an  opportunity  as  would 
necessarily  be  clear  and  plain  to  a  man  of 
ordinary  intelligence  and  prudence  in  a  giv> 
en  emergency,"  and  fails  to  take  advantage 
tjiereof,  he  is  liable  for  the  injury  provided 
the  other  is  not  negligent  after  he  discovers 
the  danger.  In  such  a  case,  he  who  knows 
of  the  danger,  and  recklessly  proceeds  re- 
gardless thereof,  can  find  no  refuge  in  the 
fact  that  the  injured  party  who  does  not 
know  of  it  would  have  known  if  he  had  used 
reasonable  care  to  ascertain  it.  In  such  a 
case,  be  who  knows  of  the  danger  and  can 
avoid  it,  as  against  one  who  does  not  in  fact 
know  thereof,  has  the  last  dear  opportunity 
to  avoid  the  accident.  If  a  motorman 
should  discover  a  man  asleep  on  the  track 
in  front,  and,  knowing  him  to  be  asleep, 
should  proceed  regardless  of  his  position  and 
condition,  and  run  over  him  with  his  car 
while  still  asleep,  there  would  be  very  little 
question  that  the  motorman  had  the  last 
clear  opportunity,  and  that  his  negligence 
was  the  proximate  cause  of  the  injury. 

As  said  before,  such  a  case  has  no  feature 
in  common  with  one  where  uie  circum- 
stances are  such  that  the  defendant  has  the 
right  to  assume  that  the  other  party  can  and 
will  protect  himself,  and  consequently  that 
he  is  not  in  a  dangerous  situation.  There 
was  no  prejudicial  error  in  the  modification 
by  the  court  of  defendant's  requested  in- 
struction 4.  It  was  sought  by  this  requested 
instruction  to  have  the  jury  instructed  that, 
if  the  deceased  was  at  the  time  of  the  race 
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propelling  his  bicycle  at  a  rate  of  speed  in 
excess  of  8  miles  per  hour,  and  did  not  look 
for  an  approaching  car  until  it  was  too  late 
to  bring  his  bicycle  to  a  standstill  so  as  to 
avoid  a  collision,  and  did  not  at  any  time 
attempt  to  reduce  the  speed  of  said  bicycle 
before  said  collision  occurred,  he  was  guilty 
of  "gross"  negligence.  The  court  modified 
this  by  adding,  "or  did  not  attempt  to  turn 
it  out  of  the  way  of  said  car  before  said  col- 
lision occurred,"  as  one  of  the  prerequisites 
of  gross  negligence  on  the  part  of  the  de- 
ceased. 

The  defendant  was  not  entitled  to  have 
the  instruction  given  as  requested.  It  is 
true  that,  if  deceased  was  riding  at  a  rate 
of  speed  in  excess  of  8  miles  per  hour,  he 
was  guilty  of  negligence  as  a  matter  of  law, 
because  of  the  city  ordinance  prohibiting 
such  speed.  That,  however,  was  a  matter 
fully  covered  by  other  instructions,  under 
the  peculiar  facts  of  this  case,  it  was  for  the 
jury  to  say,  taking  into  consideration  all  of 
the  circumstances,  whether  a  failure  on  tne 
part  of  deceased  to  look  for  an  approaching 
cas  in  time  to  prevent  a  collision,  or  a  fail- 
ure to  attempt  to  reduce  the  speed  of  the 
bicycle,  was  negligence  at  all,  much  less 
"gross  negligence,"  which  term  we  suppose 
was  used  as  an  equivalent  of  "wilful  or 
wanton"  negligence.  While  it  is  true  that 
the  modification,  under  the  undisputed  evi- 
dence, took  away  the  whole  effect  of  the  re- 
quested instruction,  it  did  not  add  anything 
prejudicial  to  defendant's  case,  and,  as  the 
defendant  was  not  entitled  to  the  instruction 
at  all,  it  cannot  complain  of  the  modifica- 
tioi. 

Certain  instructions  of  defendant,  direct- 
ing a  verdict  in  its  favor  if  certain  facts 
were  found,  were  modified  by  adding  a  pro- 
viso of  this  character,  viz,:  "Unless  you 
shall  also  find  that  the  motorman  in  charge 
of  defendant's  car,  after  perceiving  the  dan- 
gerous situation  then  and  there  existing,  did 
recklessly  or  wantonly  send  his  car  forward. 
Whether  or  ndt  such  reckless  or  wanton  con- 
duct of  the  defendant  did  occur  and  cause 
the  collision  is  a  question  of  fact  for  you 
to  determine  from  the  evidence,  the  same  as 
you  must  determine  other  facts  submitted." 
It  is  urged  that  these  instructions  make 
"recklessness"  the  equivalent  of  "wanton- 
ness/' and  that  the  terms  are  not  synony- 
mous. If  one  does  a' thing  recklessly,  with- 
out regard  to  the  rights  of  another,  he 
comes  within  the  terms  of  the  very  defi- 
nition of  "wanton"  cited  by  learned  counsel 
for  defendant,  and  if  one,  perceiving  the 
dangerous  situation  of  another,  proceeds 
recklessly  without  regard  thereto,  there  is 
little  room  for  the  claim  that  he  is  not 
doing  a  thing  "recklessly  without  regard  to 
the  rights  of  another."  We  can  see  no 
63  L.  R.  A. 


distinction  between  the  terms  as  used  in 
these  instructions. 

We  find  no  prejudicial  error  in  the  modifi- 
cation of  defendant's  requested  instructions 
10,  12,  16,  18,  Q^d  27.  By  instructions 
given,  the  jury  were  instructed  in  as  favor- 
able terms  as  defendant  could  ask  as  to  what 
constituted  ordinary  care,  as  to  the  obliga- 
tion of  the  deceased  to  exercise  such  care 
for  his  own  safety,  and  as  to  proximate 
cause;  and,  further,  in  effect,  that  if  they 
found  that  the  collision  was  in  any  degree 
due  to  the  want  of  proper  care  and  caution 
on  the  part  of  deceased,  and  not  to  any  in- 
tervening cause  proceeding  from  the  defend- 
ant, their  verdict  must  be  for  defendant 
The  modification  of  the  tenth  requested  in- 
struction consisted  entirely  in  the  omission 
of  matter  which  would  have  withdrawn  from 
the  jury  all  question  as  to  the  effect  of  the 
conduct  of  defendant,  after  discovering  the 
peril  of  deceased.  The  twelfth  requested  in- 
struction was  erroneous,  in  that  it  pre- 
cluded a  recovery  by  the  plaintiffs  if  the 
jury  found  that,  if  the  deceased  had  exer- 
cised ordinary  care  to  have  discovered  the 
danger,  he  would  have  discovered  it  in  time 
to  have  avoided  a  collision,  thus  again  with- 
drawing from  the  jury  all  consideration  of 
the  conduct  of  defendant,  after  discovering 
the  peril  of  deceased.  The  omission  by  the 
court  of  the  words,  "and  your  verdict  should 
be  for  defendant,"  which  was  the  only 
modification  made,  was  therefore  not  erro- 
neous. 

The  portion  of-  the  fifteenth  requested 
instruction  that  was  omitted  by  the  court 
was  ifubstantially  covered  by  other  instruc- 
tions given. 

The  eighteenth  requested  instruction  was 
erroneous,  for  the  same  reason  as  the  tenth 
and  twelfth,  already  noted.  The  requested 
instruction  was  to  the  effect  that,  if  the  de- 
ceased, by  looking  or  listening,  with  or- 
dinary care  migh€  have  discovered  the  car 
approaching  and  did  not  exercise  such  care, 
he  was  guilty  of  such  negligence  as  would 
prevent  a  recovery  by  plaintiffs,  and  the 
modification  by  the  court  consisted  in  the 
addition  of  the  words,  "as  against  any  or- 
dinary negligence  of  the  defendant."  This 
could  not  be  understood,  under  the  circum- 
stances of  this  case  and  the  other  instruc- 
tions, as  importing  any  part  of  the  doctrine 
of  comparative  negligence  into  the  case. 
The  words  "ordinary  negligence,"  as  there 
used,  plainly  meant  such  negligence  as  might 
have  existed  on  the  part  of  defendant,  in 
the  absence  of  actual  knowledge  on  its  part 
of  the  perilous  situation  of  the  deceased,  and 
a  clear  opportunity  to  avoid  injuring  him. 

The  twenty-seventh  requested  instruction 
was  erroneous  for  the  same  reason  as  the 
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tenth,  twelfth,  and  eighteenth,  and  the  modi* 
fieation  thereof  was  proper. 

Finally,  it  is  claimed  that  the  verdict  is 
against  law,  in  that  it  is  contrary  to  an  in- 
struction wherein  the  jury  were  told  that,  if 
they  belieyed  from  the  evidence  that  deceased 
approached  the  crossing  where  the  acci- 
dent occurred  at  a  reckless  rate  of  speed, 
without  exercising  any  care  or  caution  to 
ascertain  whether  any  person  was  on  or  ap- 
proaching the  same,  and  that  in  consequence 
thereof  the  collision  occurred,  he  was  guilty 
of  wilful  and  wanton  negligence,  and  their 
verdict  must  he  for  the  defendant,  notwith- 
standing any  failure  on  the  part  of  the  mo- 
torman  to  exercise  ordinary  care. 

In  reply  to  this  contention  it  is  sufficient 
to  say  that,  in  our  judgment,  the  evidence 
was  not  such  that  the  jury  was  hound  to 
find  that  deceased  approached  said  crossing 
without  exercising  any  care  or  caution  to 
ascertain  whether  any  person  was  on  or  ap- 
proaching the  same,  or  that  in  consequence 
of  such  approach  the  collision  occurred. 

The  judgment  and  order  are  affirmed. 

We  concur:     Slutw,  J.;  Van  Dyke,  J. 

Petition  for  rehearing  in  hanc  denied. 


CROCKER- WOOLWORTH  NATIONAL 
BANK  of  San  Francisco,  Reapt., 

V. 

NEVADA  BANK  of  San  Francisco,  Appt, 
(139  Cal.  564.) 

1*  A  drawee  baalc  vrhlcb  pays  a  raised 
elicck  under  the  mistaken  belief  that 
It  hmm  not  been  altered  cannot  compel 
the  collecting  bank  to  refund  the  excessive 
amount  after  it  has*  in  good  faith  and  with- 
out notice  of  the  fraud,  turned  the  proceeds 
over  to  the  payee,  where  the  indorsement  of 
the  collecting  bank  is  restrictive,  and  the 
drawee  knows  that  it  holds  the  check  merely 
for  collection. 

2.  Clearlngr  bonae  rules  tbat  paper. not 
owned  by^  a  bank,  but  depoiilted  for 
elearance,  shall  bear  a  stamped  Indorse- 
mint  which  shall  guarantee  the  validity  of  all 
prior  indorsements,  abrogates,  as  between 
members  of  the  clearing  house,  a  statutory 
provision  that  a  general  indorsement  war- 
rants that  the  paper  is  "in  all  respects  what 
It  purports  to  be." 

8*    Aa    indorsement    of    a    ebeek    by    a 


bank  boldlngr  It  for  eolleetfoMy  *for 
clearing  house  purposes  only,"  does  not  con- 
stitute a  representation  that  it  is  its  owner. 

4.  Mere  presentation  of  a  ebeek  for 
payment  by  a  bank,  which  has  Indorsed 
upon  it  a  restrictive  indorsement,  does  not 
constitute  a  warranty  that  it  Is  what  it  pur- 
ports to  be,  and  has  not  been  altered  from  the 
form  in  which  it  was  originaligr  drawn,  when 
by  statute  a  contract  of  sale  does  not  imply  a 
warranty  except  as  provided  by  the  statute, 
which  provides  that  the  seller  of  a  note 
merely  warrants  that  he  has  no  knowledge  of 
defects. 

B.  A  bank  eannot  recover  money  paid 
on  a  raised  ebeek  from  the  collecting 
bank,  merely  because  the  evidence  might  Jus- 
tify a  presumption  that  it  relied  upon  the  rep- 
resentations of  the  latter  as  to  the  genuine- 
ness of  the  paper,  unless  the  evidence  is  con- 
clusive of  the  fact,  where  it  does  not  plead 
such  reliance. 

(Shaw,  J.,  diBBenU.) 

(July  14,  1903.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Franciso  in  favor  of  pla':itiff 
in  an  action  hrought  to  recover  m<mey  alleged 
to  have  heen  paid  by  mistake  upon  a  raised 
chedc.    Reioersed, 

The  facts  are  stated  In  the  opinions. 

Mr,  ]>.  M.  Delmaa,  for  appellant: 

There  is  no  reason  for  throwing  off  the  loss 
resulting  from  the  mistake  of  paying  forged 
commercial  paper  from  the  innocent  payor 
to  the  equally  innocent  payee;  and  the 
loss  must  remain  where  it  has  happened  to 
fall. 

Price  V.  tJeale,  3  Burr.  1356;  Bank  of 
United  States  v.  Bank  of  Georgia^  10  Wheat. 
343,  6  L.  ed.  337;  London  d  R.  P,  Bank  v. 
Bank  of  Liverpool  [1896],  1  Q.  B.  7;  Cooke 
V.  Mctstermany  9  Bam.  &  C.  902;  Boas  v. 
Updegrove,  5  Pa.  518,  47  Am.  Dec.  425;  Stel- 
wagon  v.  Wilmington  Goal  Oae  Co.  2  Marv. 
(Del.)  188,  42  Atl.  449;  First  Nat.  Bank  v. 
Burkham,  32  Mich.  331;  National  Bank  v. 
National  Mechanics*  Bkg.  Asso.  55  N.  Y.  213, 
14  Am.  Rep.  232;  White  v.  Continental  Nat. 
Bank,  64  N.  Y.  316,  21  Am.  Rep.  612;  Na- 
tional Park  Dank  v.  Seaboard  Bank,  114  N.Y. 
28,  11  Am.  St.  Rep.  612,  20  N.  E.  632;  Gcr- 
mania  Bank  v.  Boutell,  60  Minn.  189,  27  L. 
R.  A.  635,  51  Am.  St.  Rep.  519,  62  N.  E. 
327;  State  v.  WelU,  F.  d  Co.  15  Cal.  337; 
Gloucester  Batik  v.  Salem  Bank,  17  Mass. 
33. 


NOTB. — As,  to  efTect  of  clearing  house  rules 
and  customs,  see  cases  in  note  to  Yardley  v. 
Philler,  25   L.    R.   A.   824. 

Ag  to  effect  of  paper  indorsed  in  blank  by  col- 
lecting bank,  including  restrictive  indorsements, 
»e  note  to  National  Butchers  &  D.  Bank  v. 
Ilubbel,  7  L.  B,  A.  852. 

A«  to  recovery  back  of  money  paid  by  mis- 
eSLR.  A. 


take  on  forged  bill  or  check,  see  T^and  Title  ft 
Trust  Co.  V.  Northwestern  Nat.  Bank,  50  L.  R. 
A.  75,  with  note  on  who  must  bear  loss  on  check 
or  bill  issued  or  indorsed  to  imposter ;  also 
Woods  ft  Malone  v.  Colony  Bank.  56  L.  R.  A. 
929,  and  Canadian  Bank  v.  Bingham,  60  L.  R. 
A.  955. 
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Banking  cannot  be  carried  on  in  violation 
of  the  rule  that  a  banker  pays  paper  present- 
ed to  him  at  his  peril. 

Germania  Bank  v.  Boutell,  60  Minn.  189, 
27  L.  R.  A.  635,  51  Am.  St.  Rep.  519,  62  N.  E. 
327;  Northwestern  Nat.  Bank  v.  Bank  of 
Commerce,  107  Mo.  402,  16  L.  R.  A.  102,  17 
S.  W.  982. 

The  holder  of  commercial  paper  by  the 
very  act  of  receiving  payment  upon  it  war- 
rants that  he  has  a  valid  title,  and  is  liable 
upon  his  warranty  if  it  turns  out  that  any 
indorsement  through  which  he  derives  is 
forged. 

Redington  v.  Woods,  45  Cal.  428,  13  Am. 
Rep.  190. 

But  neither  by  the  act  of  presenting,  nor 
by  his  indorsement  at  the  time  of  payment, 
is  the  holder  held  to  warrant  the  genuine- 
ness of  the  body  of  a  negotiable  instrument. 

Ibid.;  8utro  v.  Rhodes,  92  Cal.  117,  28  Pac. 
98. 

As  between  the  holder  and  the  collecting 
bank  with  which  the  holder  has  an  account, 
where  the  rights  of  no  third  parties  are  con- 
cerned, an  indorsement  of  a  bill,  note,  or 
«heck  in  blank  to  the  latter  for  collection, 
does  not  carry  with  it  title  to  the  paper  be- 
fore actually  collected,  unless  the  paper  is 
deposited  to  make  good  the  account  of  the 
depositor,  or  is  immediately  drawn  against. 

1  Dan.  Ncg.  Inst.  4th  ed.  SS  340b,  340c; 
Balhach  v.  Frelinghuysen,  15  Fed.  675;  8t. 
Louis  d  8.  F.  R.  Co.  v.  Johnston,  133  U.  S. 
.'}G6.  33  L.  ed.  683, 10  Sup.  Ct.  Rep.  390;  Beal 
V.  Somerville,  17  L.  R.  A.  291,  10  C.  C.  A. 
598,  5  U.  S.  App.  14,  50  Fed.  647 ;  Middles&B 
County  v.  State  Bank,  32  N.  J.  Eq.  467. 

The  indorsement  by  stamp  is  an  indorse- 
ment created  by  private  agreement,  and 
therefore  carries  with  it  such  obligation  only 
as  the  cotitracting  parties  have  chosen  to 
freight  it  with.  Conventio  vincit  legem.  Cre- 
ated by  contract,  it  has  such  qualities  as  its 
creators  ohose  to  impart,  and  none  other. 

4  Am.  &  Eng.  Enc.  Law,  pp.  275,  276; 
Turley  v.  Hodge,  3  Humph.  73;  Spencer  v. 
Halpern,  62  Ark.  695,  36  L.  R.  A.  120,  37  S. 
VV.  711. 

If  the  drawee  pays  a  forged  check,  it  must, 
as  between  itself  and  the  collecting  bank, 
bear  the  loss,  since  that  bank  professedly 
acted  merely  as  a  collecting  agent,  and  war- 
ranted nothing. 

Xational  Park  Bank  v.  Seaboard  Bank, 
114  N.  y.  28,  11  Am.  St.  Rep.  612,  20  N.  E. 
632. 

Mr.  Robert  Y.  Hayue  also  for  appel- 
lant. 

Messrs.  Jokn  Garber,  Lloyd  ft  Wood, 
W.  S.  Wood,  Oarber,  Creswell  A  Gar- 
ber,  and  Ralph  C.  Harrison    for  respond- 
ent. 
C3  L.  R.  A. 


Mr.  Garrett  W.  McEaermey  for  re- 
spondent on  petition  for  rehearing. 

Messrs.  Satitb  ft  Pring^e,  amioi  ouruv, 
also  for  respondent  on  petition  for  rehear- 
ing. 

Henel&awy  J^  delivered  the  opinion  of  the 

court: 

This  is  an  action  by  plaintiff  to  recova- 
money  paid  by  mistake  upon  a  raised  check. 
The  facts  are  that  upon  the  9th  day  of  De- 
cember, 1895,  the  Bank  of  Woodland,  in  Yolo 
county,  California,  drew  its  check  upon  the 
Crocker-Woolworth  National  Bank  of  San 
Francisco  for  $12,  to  the  order  of  one  A.  H. 
Dean.     At  that  time,   and   for  some   little 
time  prior  thereto.  Dean  was  a  **  client  **  of 
the  Nevada  Bank  of  San  Francisco,  and  had 
therein  a  commercial  account,  with  $1,000  or 
$2,000  to  his  credit.    Dean  fraudulently  al- 
tered the  check  by  changing  ics  date  from  De- 
cember 9th  to  December  13th,  and  raising  its 
amount  from  $12  to  $22,000.     On  the  17th 
of  December,  1895,  he  placed  his  name,  by 
way  of  general  indorsement,  upon  the  back 
of  the  check,  and  deposited  it  with  the  Ne- 
vada Bank,  making  out  and  delivering  with 
the  check  the  usual  deposit  tag.    The  bank 
thereupon  entered  upon   the   pass   book   of 
Dean  a  "  provisional  credit "  for  the  amount 
of  the  fraudulent  check.    On  the  17th  day  of 
December,  1895,  the  Nevada  Bank  placed  its 
clearing  house  stamp  upon  the  back  of  the 
check  and  sent  it  to  be  cleared  in  the  usual 
way.    The  clearing  house  is  an  association  of 
banks,  acting  under  a  regular  constitution 
and  agreement  signed  by  all  of  its  members. 
Both  parties  to  this  action  are  members  of  it. 
Its  purpose  is  the  adjustment  of  balances  be- 
tween the  members,  which  is  done  twice  on 
every  business  day.    The  check  found  its  way 
in  regular  course  from  the  clearing  house  to 
the     Crocker-Woolworth     National      Bank, 
which  was  the  correspondent  of  the  Bank  of 
Woodland  and  had  funds  of  the  Woodland 
Bank  on  deposit,  and  was  honored,  imder  the 
clearing  house  rules,  by  the  payment  over  to 
the  clearing  house  of  the  balance  found  due 
against  it,  the  Nevada  Bank  receiving  the 
credit  due  to  it.  On  the  day  after  the  payment 
was  so  made — ^that  is,  on  December   18th — 
Dean  checked  out  of  the  Nevada  Bank  the 
sum  of  $20,000,  leaving  about  $2,000  of  the 
amount  of  the  raised  check  still  to  his  ac- 
count, and  fled  the  country.    He  was  a  forger, 
a    common    criminal,    and    insolvent.      The 
Crocker-Woolworth  Bank  did  not  inform  its 
correspondent,  the  Bank  of  Woodland,  of  the 
payment  of  the  check  until  the  3d  of  the  Jan- 
uary following.    On  the  4th  of  January  it 
ascertained  from  the  Bank  of  Woodland  that 
no  such  check  had  been  drawn,  and  conse- 
quently knew  that  a  fraud  had  been  perpe- 
'  trated.    It  notified  the  Nevada  Bank,  and  de- 
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manded  rqwjrment  of  the  $22,000,  and  of- 
fered to  retam  the  raised  chedc. 

Mistake  is  the  gravamen  of  this  action. 
It  iB  alleged  in  the  complaint  to  have  oon- 
siBted  "  in  the  belief  on  the  part  of  plaintiff 
that  said  check  had  been  actually  and  in  fact 
drawn,  made,  and  issued  by  said  Bank  of 
Woodland  for  said  sum  of  $22,000,  and  dated 
December  13,  1895,  and  had  not  been  fraudu- 
lently or  otherwise  altered  in  said  or  any  re- 
spects; and  such  belief  in  the  then  present 
existenoe  of  such  facts  was  nmterial  to  such 
payment^  and  without  such  belief  plaintiff 
would  not  have  paid  said  sum  or  any  part 
thereof." 

The  cause  was  tried  without  a  jury.  The 
court  made  findings,  some  of  which  will  here- 
after be  more  fully  considered,  and  gave 
judgment  for  plaintiff.  Defendant's  motion 
jfor  a  new  trial  was  denied,  and  from  the 
judgment  and  from  the  order  denying  its 
motion  this  appeal  is  taken. 

So  far  as  the  defendant  is  concerned,  it 
is  not  contended  but  that  it  acted  with  per- 
fect honesty  and  in  the  utmost  good  faith 
in  presenting  the  check,  and  it  is  not  in  con- 
troversy but  that  upon  payment  by  the  plain- 
tiff the  money  was  in  turn,  upon  the  check 
demand  of  the  depositor,  paid  over  to  him. 
No  benefit  was  reaped,  no  advantage  gained, 
by  defendant  in  the  transaction.  As  between 
the  defendant  and  its  depositor.  Dean,  the 
findings  clearly  establish  that  the  bank  was 
but  the  agent  for  collection  merely,  and 
as  such  did,  as  in  law  was  its  duty  to  do, 
pay  over  the  money  to  its  principal  upon  his 
demand. 

This  action,  then,  as  we  have  said,  is  one 
for  the  recovery  of  money  paid  by  mistake, 
and  it  is  of  consequence  to  bear  in  mind  at 
the  outset  of  this  consideration  the  well- 
settled  principles  governing  the  right  of  re- 
covery in  such  cases.  The  action,  even  when 
In  form  a  legal  action  for  money  had  and  re- 
ceived, always  addresses  itself  to  the  equi- 
table consideration  of  the  court.  The  gov- 
erning principle  is  this :  That  where  equally 
innocent  persons  have  dealt  with  one  an- 
other under  a  mistake  the  burden  of  loss  re- 
sulting from  the  common  error  ordinarily 
will  be  left  where  the  parties  themselves 
have  placed  it,  and  so  a  recovery  can  only  be 
had  where,  in  equity  and  good  conscience,  the 
defendant  should  be  called  upon  to  refund. 
Holly  V.  Mi89umary  8oc.  180  U.  S.  284,  45 
L.  ed.  531, 21  Sup.  Ct.  Rep.  395. 

In  Straton  v.  Rasiall,  2  T.  R.  370,  Buller, 
J.,  speaks  as  follows:  "Of  late  years  this 
court  has  very  properly  extended  the  action 
for  money  had  and  received.  It  is  founded 
on  principles  of  justice,  and  I  do  not  wish 
to  restrain  it  in  any  respect.  But  it  must  be 
remembered  that  it  was  extended  on  the  prin- 
ciple of  its  being  considered  like  a  bill  in 
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equity.  And,  therefore,  in  order  to  recover 
money  in  this  form  of  action,  t-he  party  must 
show  that  he  has  equity  and  ccmscience  on 
his  side,  and  that  he  oould  recover  it  in  a 
court  of  equity.  ...  In  e(mscience  he 
only  who  received  the  money  ought  to  be 
obliged  to  pay  it  back,  and  a  court  of  equity 
would  inquire  in  this  case  whether  the  party 
had  received  the  money  or  not.  Now,  if  a 
court  of  equity  would  give  this  plaintiff  no 
relief,  we  ought  not  to  permit  him  to  recover 
in  a  court  of  law  in  an  action  founded  up<» 
equitable  principles." 

The  same  idea  is  expressed  by  Lord  Mans- 
field in  Mo8e8  r.  Macferlan,  2  Burr.  1012: 
"This  kind  of  equitable  action,  to  recover 
back  money  which  ought  not  in  justice  to  be 
kept,  is  very  beneficial,  and  therefore  much 
encouraged.  It  lies  only  for  money  which 
ew  cBquo  et  bono  the  defendant  ought  to  re- 
fund. ...  It  lies  for  money  paid  by 
mistake,  or  upon  a  consideration  which  hap- 
pens to  fail,  or  for  money  got  through  im- 
position (express  or  implied),  or  extortion, 
or  oppression,  or  an  undue  advantage  taken 
of  the  plaintiff's  situation,  contrary  to  laws 
made  for  the  protection  of  persons  under 
those  circumstances.  In  one  word,  the  gist  of 
this  kind  of  action  is  that  the  defendant, 
upon  the  circumstances  of  the  case,  is  obliged 
by  the  ties  of  natural  justice  and  equity  to 
refund  the  money." 

In  London  d  R.  P.  Bank  v.  Bank  of  Liver- 
pool [1896],  1  Q.  B.  7,  Mr.  Justice  Mathew 
says :  "  If  the  mistake  is  discorered  at  once, 
it  may  be  the  money  can  be  recovered  back; 
but  if  it  be  not,  and  the  money  is  paid  in  good 
faith,  and  is  received  in  good  faith,  and  there 
is  an  interval  of  time  in  which  the  position 
of  the  holder  may  be  altered,  the  principle 
seems  to  apply  that  money  once  paid  can- 
not be  recovered  back.  That  rule  is  obvious- 
ly, as  it  seems  to  me,  indispensable  for  the 
conduct  of  business." 

In  National  Bank  v.  National  Mechanics^ 
Bkg,  Abso,  65  N.  Y.  213-216,  14  Am.  Rep. 
232,  the  principle  is  thus  stated:  "  It  is  now 
settled  both  in  England  and  in  this  state 
that  money  paid  under  a  mistake  of  fact  may 
be  recovered  back,  however  negligent  the 
party  paying  may  have  been  in  making  the 
mistake,  unless  the  payment  has  caused  such 
a  change  in  the  position  of  the  other  party 
that  it  would  be  imjust  to  require  him  to 
refund." 

Mr.  Daniel  (2  Dan.  Neg.  Inst.  3d  ed.  S 
1655)  says:  "  Where  the  bank  discovers  the 
forgery  immediately,  and  demands  restitu- 
tion, offering  to  return  the  check  before  the 
holder  has  lost  anything  by  regarding  the 
matter  as  all  right,  we  cannot  help  think- 
ing that  it  should  be  entitled  to  recover 
back  the  amount.  Mr.  Chitty  seems  to  have 
had  the  same  opinion.    And  Professor  Par- 
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BOOS  has  expressed  it  in  favorable  terms. 
And  the  better  doctrine,  as  we  think,  is  that 
the  bank  should  have  the  right  to  recover, 
unless  the  oircumstanoes  of  the  holder  had 
been  changed  so  as  to  render  it  unjust." 

Mr.  Daniel  is  here  speaking  of  the  forgeiy 
of  the  drawer's  signature.  In  discussing  that 
narrower  class  of  forgeries,  such  as  the  one 
at  bar,  where  the  signatures  are  all  genuine^ 
but  the  amount  of  the  check  has  been  in- 
creased, a  kind  of  forgery  known  as  "  raising 
a  check,"  he  says  where  money  is  paid  by  a 
bank  on  such  a  check  by  a  mistake,  the  gen- 
eral rule  is  that  it  may  be  recovered  from 
the  party  to  whom  it  was  paid,  as  having 
been  paid  without  consideration.  This  is 
undoubtedly  the  "  general  rule,"  as  Mr.  Dan- 
iel declares,  but  the  rule  is  always  subject  to 
the  most  important  qualification,  which  he 
points  out  in  his  nest  sentence :  "  The  bank 
is  not  bound  to  know  anything  more  than 
the  drawer's  signature,  and,  in  the  absence 
of  any  circumstance  which  inflicts  injury 
upon  another  party,  there  is  no  reason  why 
the  bank  should  n<^  be  reimbursed."  2  Dan. 
Neg.  Inst.  5th  ed.  S  1661. 

And  Professor  Keener  (Keener,  Quasi  Con- 
tracts, p.  67 )  says :  "  To  say  that  a  plain- 
tiff can  recover  money  paid  by  mistake,  not- 
withstanding the  recovery,  will  throw  a  loss 
upon  the  defendant,  provided  the  plaintiil  is 
under  no  obligation  to  the  defendant,  is  to 
lose  sight  of  the  grounds  upon  which  a  re- 
covery is  allowed, — namely,  that  the  defend- 
ant has  money  which  in  ccmscience  he  can- 
not keep.  It  seems  ditiicult  to  establish,  in  a 
case  where  the  defendant  cannot  be  said  to 
be  more  responsible  for  the  mistake  made  by 
the  plaintiff  than  is  plaintiff  himself,  that  he 
should  in  conscience  return  to  the  plaintiff 
money  paid  under  mistake,  where  the  result 
of  such  payment  is  to  throw  a  loss  upon  the 
defendant  which  he  would  not  have  suffered 
had  not  the  payment  been  made.  The  prin- 
ciple that  forbids  the  defendant  enriching 
himself  at  the  expense  of  the  plaintiff  should 
clearly  forbid  the  plaintiff  indemnifying  him- 
self against  loss  at  the  expense  of  an  inno- 
cent and  blameless  defendant." 

We  have  quoted  at  this  great  length,  be- 
cause these  principles  are  all  important  in 
determining  whether  a  recovery  should  be  al- 
lowed or  withheld  from  plaintiff.  The  appli- 
cation of  them,  however,  is  frequently  affect- 
ed by  other  well-settled  rules  of  mercantile 
law  to  which  consideration  must  always  be 
paid. 

Thus,  it  is  the  law  beyond  controversy  that 
the  drawee  of  a  ne^tiable  instrument  is 
chargeable  with  knowledge  of  the  genuine- 
ness of  the  signature  of  the  drawer,  of  the 
condition  of  his  funds,  and  of  the  state  of  his 
credit.  If  the  drawee  pays  upon  the  forged 
signature  of  the  drawer,  he  cannot  recover 
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against  an  innocent  payes^  if  the  recovery 
would  subject  such  payee  to  loss.  Such  has 
been  the  rule  since  Prioe  t.  Nwle,  3  Burr. 
1354,  decided  by  Lord  Mansfield  in  1762. 

Again,  where,  as  in  the  present  case,  the 
forgery  consists  in  changing  the  body  of  the 
check  so  as  to  raise  the  amount,  as  the 
drawee  is  not  charged  with  knowledge  of  the 
handwriting  of  whomsoever  may  have  pre- 
pared the  body  of  the  check,  he  may,  even  if 
negligent,  recover  upon  the  ground  of  mis- 
take, provided  that  his  recovery  would  not 
pass  the  burden  of  loss  over  to  an  innocent 
payee  who  had  changed  his  condition  upon 
faith  of  the  payment.  That  is  to  say,  where 
the  drawee  has  done  any  act  to  give  cur- 
rency to  the  paper,  as  by  acceptance,  etc,  on 
the  faith  of  which  the  holder  has  taken,  or 
the  condition  of  the  holder  will  be  altered 
for  the  worse  in  any  way, — as,  where  he  re- 
ceived the  check  for  collection  and  paid  over 
the  proceeds  to  the  principal  before  he  re- 
ceived notice  of  the  alteration, — then  the 
party  paying  is  precluded  from  recovering 
by  the  ordinary  rules  of  estoppel ;  otherwise 
not. 

Still  further,  an  implied  warranty  of  gen- 
uineness accompanies  the  unrestricted  in- 
dorsement and  transfer  of  any  negotiable  in- 
strument. It  is  ah  assurance  to  the  drawee 
of  its  genuineness  in  all  respects,  saving  that 
of  the  name  of  the  drawer  alone,  with  which 
knowledge  the  drawee  is  charged.  Chitty, 
Bills,  ed.  1845,  p.  245;  Jones  v.  Bydc/b 
Taunt,  488;  WiVkifison  v.  Johnson,  3  Bam. 
&  C.  428;  Uerrick  v.  Whitney,  15  Johns.  240 ; 
Story,  Bills  of  Exchange,  S§  110,  235.  This 
warranty  of  a  general  indorsement  is  de- 
clared in  our  state  by  §  3116  of  the  Civil 
Code. 

An  examination  of  the  cases  will  show 
that,  in  all  well-considered  adjudications, 
recognition,  tcusit  or  express,  is  given  to  these 
principles.  Their  ultimate  analysis  amounts 
to  this:  That  plaintiff,  even  if  negligent, 
may  recover  if  his  act  has  not  changed  the 
position  of  an  innocent  defendant  to  his 
detriment.  Therefore,  where  defendant  has 
become  the  owner  of  the  instrument  uninflu- 
enced by  any  act  of  the  plaintiff,  or  where 
by  general  indorsement  defendant  has  war- 
ranted the  instrument,  and  has  estopped  him- 
self from  denying  ownership  and  genuine- 
ness, plaintiff  may  have  recovery.  Thus,  in 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
230,  a  raised  check  was  presented  by  defend- 
ant bank  bearing  its  general  indorsement, 
and  a  recovery  was  allowed.  It  was  there 
argued  that,  notwithstanding  the  defendant 
bank  was  in  fact  merely  a  collecting  agent, 
its  general  indorsement  was  a  warranty  of 
genuineness.  In  Marine  Nat,  Bank  v.  Na- 
tional City  Bank,  69  N.  Y.  67,  17  Am.  Rep. 
305,  a  check  genuine  as  to  the  drawer's  sig- 
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nature,  but  forged  as  to  the  payee's  name  and 
raised  as  to  the  amount,  was  presented  to 
D.  ft  Co.,  gold  brokers,  in  payment  for  some 
purchased  gold.  They  sent  the  check  to 
plaintiff  bank,  the  drawee,  where  it  was  cer- 
tified. D.  &Go.  then  paid  it  into  the  defend- 
ant bank,  which  accepted  it.  The  defendant 
bank  in  turn  presented  it  to  plaintiff  bank, 
where  it  was  paid.  Upon  the  same  day  the 
plaintiff  discovered  the  alterations,  and  gave 
notice  to  the  defendant,  with  the  demand 
that  it  refund.  Throughout  the  action  the 
defendant  was  treated  as  the  owner  of  the 
check.  Its  defense  in  support  of  its  refusal 
of  payment  was  based  upon  the  certification 
by  the  plaintiff  bank  of  the  check  after  it 
had  been  raised,  and  the  decision  of  the  court 
was  largely  addressed  to  this  matter;  it 
being  held  that  the  certification  went  no 
further  than  to  the  genuineness  of  the  draw- 
er's signature  and  to  the  amount  of  his 
funds  or  credit.  In  Third  Nat,  Bank  v. 
Allen,  59  Mo.  310,  defendants  were  private 
bankers,  and  bought  a  raised  chedc  from  a 
stranger.  They  presented  it  to  plaintiff,  the 
drawee,  and  it' was  paid.  Upon  prompt  dis- 
covery of  the  forgery  and  notification  to  the 
defendants  a  recovery  was  allowed.  Here 
the  defendants  were  the  owners  of  the  check, 
and  had  purchased  it  upon  their  private  ac- 
count, and  plaintiff,  not  having  in  any  way 
induced  the  defendants  to  change  their  posi- 
tion, was  entitled  to  the  recovery.  Parke  v. 
Roser,  67  Ind.  500,  33  Am.  Rep.  102,  was  al- 
most precisely  the  case  of  Marine  Nat.  Bank 
V.  National  City  Bank,  59  N.  Y.  67,  17  Am. 
Rep.  305,  the  defense  turning  merely  on  the 
declaration  of  the  bank  that  the  check  was 
good.  The  defendant  was  the  owner  of  the 
raised  instrument.  In  Espy  v.  Bank  of  Gin- 
cinnati,  18  Wall.  604,  21  L.  ed.  947,  a  raised 
check  offered  in  payment  for  bonds  and  gold 
purchased  had  been  sent  to  the  bank  for  in- 
formation, and  the  teller  of  the  bank  re- 
plied that  it  was  good.  The  principle  is  there 
announced  that  where  money  is  paid  on  a 
raised  check  by  mistake,  neither  party  being 
in  fault,  the  general  rule  is  that  it  may  be 
recovered  back  as  paid  without  considera- 
tion; but,  if  either  party  has  been  guilty  of 
negligence  or  carelessness  by  which  the  other 
has  been  injured,  the  negligent  party  must 
bear  the  loss.  And  it  was  held  that  the 
declaration  of  the  bank's  teller  that  it  was 
good  referred  only  to  the  genuineness  of  the 
drawers'  signature  and  to  the  condition  of 
his  account.  The  case  most  nearly  analogous 
to  the  one  at  bar  is  that  of  National  Bank  v. 
National  Mechanics*  Bkg.  Asao.  55  N.  Y.  211, 
14  Am.  Rep.  232.  The  genuine  check  of  a 
depositor  in  the  plaintiff's  bank,  drawn  to 
one  Greenleaf,  was  taken  to  the  bank  and 
there  certified.  After  certification  it  was 
fraudulently  raised  by  Greenleaf  from  $56.75 
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to  $15,000,  and  was  deposited  by  Greenleaf 
with  the  defendant.  Greenleaf  was  a  cSient 
of  defendant,  and  made  other  deposits  upon 
that  date,  amounting,  with  the  raised  check, 
to  $20,000.  Upon  the  same  day  he  drew  out 
in  money  substantially  all  of  his  deposits, 
including  the  amount  of  the  raised  check. 
Upon  the  next  day  the  plaintiff  bank  paid  the 
d^endant  bank  the  amount  of  the  raised 
check  through  the  clearing  house.  Upon  dis- 
covery of  the  fraud  the  action  was  brought. 
It  is  pointed  out  that  the  defendant  bank 
had  paid  the  money  upon  the  raised  check 
to  its  fraudulent  depositor,  and  thus  had  be- 
come the  owner  of  it,  and  that  it  had  done 
this  uninfluenced  by  any  eust  of  the  plaintiff 
bank.  The  court  says:  "On  general  prin- 
ciples, mere  negligence  in  making  the  mistake 
is  not,  and  has  been  already  shown,  sufficient 
to  preclude  the  party  making  it  from  de- 
manding its  correction.  Such  negligence 
does  not  give  to  the  party  receiving  the  pay- 
ment the  right  to  retain  what  was  not  his 
due,  unless  he  has  been  misled  and  prejudiced 
by  the  mistake.  If  his  loss  had  been  incurred 
and  become  complete  before  the  payment,  he 
should  not,  in  justice,  be  permitted  to  avail 
himself  of  the  mistake  of  the  other  party  to 
shift  the  loss  upon  the  latter.  ...  If  tlie 
defendant  had  shown  that  it  had  suffered 
loss  in  consequence  of  the  mistake  committed 
by  the  plaintiff,  as,  for  instance,  if,  in  con- 
sequence of  the  recognition  by  the  plaintiff  of 
the  check  in  question,  the  defendant  had  paid 
out  money  to  its  fraudulent  depositor, — ^then, 
clearly,  to  the  extent  of  the  loss  thus  sus- 
tained the  plaintiff  should  be  responsible. 
But  it  appears  that  all  the  money  which 
Greenleaf,  the  fraudulent  depositor  obtained 
from  the  Mechanics'  Banking  Association  on 
the  credit  of  the  altered  check,  was  paid  out 
on  the  16  th  of  February,  the  day  before  the 
check  was  presented  to  the  plaintiff.  .  .  . 
The  recognition  of  this  check  by  the  plaintiff 
on  the  17th  of  February  could  not  have  had 
any  influence  upon  the  action  of  the  Mechan- 
ics' Banking  Association  in  paying  Green- 
leaf's  drafts  on  the  16th.  The  loss  occa- 
sioned by  those  payments  had  been  fully  in- 
curred by  the  Mechanics'  Banking  Associa- 
tion before  the  plaintiff  had  made  the  mis- 
take which  it  seeks  in  this  action  to  have  cor- 
rected." 

The  facts  in  the  case  at  bar  summarized, 
amount  to  this :  By  the  affirmative  error  of 
plaintiff,  money  was  paid  to  defendant,  who 
was  the  agent  of  Dean.  The  defendant,  after 
receiving  payment,  did,  as  in  law  it  was 
bound  to  do  {Svendsen  v.  State  Bank,  64 
Minn.  40,  31  L.  R.  A.  552,  58  Am.  St.  Rep. 
522,  65  N.  W.  1086),  pay  the  money  to  its 
principal  upon  his  demand,  and  thus  changed 
its  position  so  that,  if  recovery  is  had,  the 
loss  must  inevitably  be  borne  by  it.     The  ap- 
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pli<!atioii  of  the  principles  above  enunciated 
to  these  facts  would  absolutely  bar  a  recov- 
ery, unless  there  be  some  peculiar  feature  of 
the  transaction — some  especial  act  of  the  de- 
fendant— which  takes  the  case  out  of  their 
operation,  and  which,  by  reason  of  defend- 
ant's own  conduct,  casts  liability  upon  it. 

The  acts,  facts,  and  circumstances  which 
by  respondent  are  held  thus  to  render  the 
defendant  liable  are  epitomized  in  the  fol- 
lowing finding  of  the  court.  After  making 
findings  clearly  establishing  that,  as  between 
the  defendant  and  its  depositor  Dean,  the 
bank  had  taken  the  check  for  purposes  of 
collection  oxfly,  the  court  adds:  '*At  and 
before  the  time  of  making  such  payment  the 
plaintiff  had  no  notice  or  knowledge  what- 
ever that  the  defendant  was  not,  as  it  pur- 
ported and  represented  itself  to  be,  the  abso- 
lute owner  and  holder  of  said  check,  and  no 
notice  or  knowledge  that  the  said  check  was 
presented  by  the  defendant  as  agent  for  col- 
lection only,  or  otherwise  than  as  owner  and 
principal."  The  value  and  importance  of 
this  finding  to  support  the  judgment  arises 
from  the  principle  above  stated,  that  if  one 
be,  or  hold  himself  out  as,  the  owner  of  such 
paper,  then  a  recovery  may  be  had  against 
him,  if  it  be  seasonably  sought,  because  he 
will  be  the  holder  of  money  paid,  which  in 
good  conscience  and  equity  he  should  not  be 
allowed  to  retain;  whereas,  in  the  case  of 
a  known  agent,  recourse  is  limited  to  the 
principal.  Of  course,  the  all-governing  rolb 
being  that  the  defendant  holds  money  which 
in  good  conscience  he  is  not  entitled  to  re- 
tain, it  can  matter  not  whether  (if  in  fact 
he  was  an  agent)  this  agency  be  known  or 
unknown  to  the  drawee,  provided  only  that 
the  drawee  did  not  part  with  the  money 
upon  the  faith  of  the  apparent  principal- 
ship.  In  one  case  it  might  be  that  the 
money  was  paid  because  of  the  belief  of  the 
drawee  that  the  holder  and  presenter  of  the 
paper  was  the  actual  and  responsible  owner 
of  it.  In  another  case  it  might  be  paid  with 
total  indifference  to  this  fact.  In  the  one 
instance,  therefore,  the  plaintiff  would  have 
a  right  to  rely  for  a  recovery  upon  the  own- 
ership, real  or  apparent,  of  the  person  pre- 
eenting  the  bill  or  check ;  while  in  the  other, 
since  the  payment  was  in  no  wise  made  upon 
faith  or  reliance  in  the  apparent  state  of 
facts,  the  defense  that  the  payee  was,  in 
truth,  but  an  agent  and  had  parted  with  the 
money  to  his  principal,  should  be  permitted 
to  avail. 

In  this  case  the  finding  of  the  court,  as 
above  quoted,  is  that  the  defendant  "pur- 
ported and  represented  itself  to  be  the  abso- 
lute owner  of  said  check,  .  .  ."  and  that 
plaintiff  "had  no  notice  nor  knowledge  that 
the  check  was  presented  by  the  defendant 
otherwise  than  as  owner  and  as  principal." 
63  L.R.  A. 


The  only  support  which  this  finding  re- 
ceives comes  from  the  uncontradicted  facts 
touching  the  method  of  the  presentation  and 
payment  of  the  check.  It  already  has  been 
stated  that  the  check  was  presented  in  regu- 
lar manner  through  the  clearing  house,  of 
which  institution  both  plaintiff  and  defend- 
ant were  members.  The  constitution  and 
rules  of  the  clearing  house,  which  were 
strictly  followed  by  defendant,  here  become 
important  for  consideration.  Section  2,  art. 
16,  and  §S  1,  2,  and  3,  art.  17,  of  the  Con- 
stitution are  as  follows: 

"Art.  16.  Sep.  2.  Errors  in  the  exchanges 
and  claims  arising  from  the  return  of  checks, 
or  from  any  other  cause,  are  not  to  be  ad- 
justed through  the  clearing  house,  but  di- 
rectly between  the  members  who  are  the 
parties  to  them;  all  checks,  drafts,  notfs, 
or  other  items  in  the  exchanges,  found  not 
good,  or  missent,  shall  be  returned  without 
intentional  mutilation  or  notice  of  dishonor 
given,  directly  to  the  member  from  whom 
they  were  received,  as  soon  as  examined,  or 
presented  not  later  than  two  hours  on  or- 
dinary days,  or  three  hours  on  collection 
day,  from  the  hour  set  for  the  clearance 
in  which  said  returned  vouchers  were  ex- 
changed, and  the  said  member  shall  imme- 
diately refund  to  the  bank  returning  the 
same  the  amount  for  which  it  had  received 
credit  through  the  clearing  house  for  the 
said  checks,  drafts,  notes,  or  other  items  so 
returned  to  it;  in  case  of  the  refusal  or 
inability  of  any  member  to  promptly  refund 
to  the  bank  presenting  such  checks,  drafts, 
or  other  items  so  returned,  the  bank  holding 
them  may  report  to  the  manager  of  the 
clearing  house  the  amount  of  the  same,  and 
it  shall  be  the  manager's  duty,  with  the  ap- 
proval of  the  clearing  house  committee,  to 
take  from  the  settling  sheet  of  both  mem- 
bers the  amount  of  such  checks,  drafts,  or 
other  items  so  reported,  and  to  readjust  the 
clearing  house  statement,  and  declare  the 
correct  balances  in  conformity  with  the 
changes  so  made,  provided  that  such  report 
of  default  shall  be  g^ven  to  the  manager  be- 
fore the  hour  set  for  payment  by  him  of  the 
credit  balances  resulting  from  that  day's 
exchanges." 

"Art.  17.  Sec  1.  All  negotiable  paper 
originally  made  payable  to  the  order  of  any 
bank  in  this  association,  and  deposited  for 
clearance,  shall  be  officially  indorsed  in  writ^ 
ing  by  such  original  payee. 

"Sec.  2.  All  negotiable  paper  deposited 
for  clearance  by  the  members  of  this  associa- 
tion shall  bear  the  stamp  of  the  depositing 
bank,  which  shall  clearly  indicate  the  name 
of  the  bank,  its  clearing  house  number,  and 
the  date  of  clearance.  The  stamp  shall  be 
for  clearing  house  purposes  only,  and  shall 
guarantee  the  validity  and  regularity  of  all 
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prior  indorsements  on  the  paper  so  cleared, 
except  the  indorsement  of  an  original  payee 
or  a  certificate  of  deposit,  and  it  shall  not 
be  construed  to  supply  a  missing  indorse- 
ment. 

"Sec.  3.  Each  bank  shall  file  with  every 
other  member  of  this  association  a  certified 
impression  of  its  clearing  house  stamp  and 
certification  stamp,  and  the  signatures  of 
persons  authorized  to  certify  and  indorse 
cheeks." 

The  check  in  question  bore  the  defend- 
ant's clearing  house  stamp  in  these  words: 
"Pay  only  through  clearing  house.  Dec. 
17th,  1805.  16.  The  Nevada  Bank  of  San 
Fmncisco."  With  this  stamp  upon  its  back, 
it  was  passed  with  other  checks  into  the 
clearing  house,  and  was  paid  by  plaintiff. 
Admittedly  the  only  representation  of  own- 
ership of  any  kind  whatsoever  to  support 
this  finding  is  contained  in  this  stamped 
indorsement,  coupled  with  the  presentation 
through  the  clearing  house.  The  plaintiff 
does  not  even  plead  that  the  defendant  was 
the  "owner"  of  the  check,  but  pleads  merely 
that  he  was  the  "holder."  The  distinction 
is,  or  may  be,  important.  One  may  be  the 
holder  of  a  check,  and  not  the  owner,  and, 
under  the  rule  which  construes  a  pleading 
most  strongly  against  the  pleader,  it  might 
well  be  held  upon  the  very  averment  of  the 
complaint  that  plaintiff  knew  that  defend- 
ant was  not  the  owner.  "The  term  'holder' 
is  properly  applied  to  the  person  having  pos- 
session of  the  paper  and  making  the  demand, 
whether  in  his  own  right  or  as  an  agent  for 
another."  Bowling  v.  Harrison,  fi  How.  268, 
12  L.  cd.  429.  "  'Holder'  is  a  word  of  the 
same  import  as  "bearer.*"  Putnam  v. 
Crymcs,  1  McMull.  L.  9,  36  Am.  Dec.  250. 
"'Holder'  is  a  general  word  applied  to  any- 
one in  actual  or  constructive  possession  of 
the  bill,  and  entitled  at  law  to  recover  or 
receive  its  contents  from  the  parties  to  it." 
Byles  on  Bills,  *2.  Moreover,  it  may  be 
noted  that  there  is  no  averment  in  the  com- 
plaint that  the  plaintiff  paid  upon  the  belief 
that  defendant  was  such  owner,  but  the  ex- 
plicit statement  is  that  it  paid  in  the  belief 
that  the  check  was  genuine,  and  not  fraudu- 
lently altered,  "and  without  such  belief 
plaintiff  would  not  have  paid  such  sum  or 
any  part  thereof." 

But,  passing  this  as  being  at  least  per- 
snastve  against  tlie  finding  of  the  court  that 
the  defendant  represented  itself  to  be  the 
owner,  and  that  plaintiff  paid  only  upon 
that  representati(m,  we  eome  to  consider  the 
effect  of  the  stamped  ]nd<M'sement  which  the 
Nevada  Bank  placed  upon  the  check.  In- 
dorsements are  either  general  or  restrictive, 
and  the  effect  of  a  general  indorsement  is 
well  established  in  mercantile  law.  The  in- 
dorser  warrants  to  every  subsequent  holder 
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thereof  not  liable  to  him  that  the  paper  is 
in  all  respects  what  it  purports  to  be,  that 
he  has  good  title  to  it,  that  the  signatures 
of  all  prior  parties  are  binding  upon  them, 
and  that,  if  the  instrument  be  dishonored, 
he  will,  unless  himself  exonerated,  pay  upou 
due  notice  given.  Civ.  Ck)de,  S  3116.  A 
special  indorsement  is  one  which  specifies 
the  indorsee,  and  may  by  express  words  to 
that  purpose,  but  not  otherwise,  be  so  made 
as  to  render  the  instrument  not  negotiable. 
Sections  3113,  3115.  But,  while  this  is  the 
ordinary  effect  of  a  general  indorsement  in 
the  commercial  world,  it  is  perfectly  com- 
petent for  banks  associated  toother  to  bind 
themselves  by  rules  governing,  as  between 
themselves,  the  effect  of  their  indorsements, 
and  these  rules  as  to  them  will  supplant  the 
law.  It  will  be  noted  in  the  sections  of  the 
constitution  of  the  clearing  house  above 
quoted,  that  all  negotiable  paper  originally 
made  payable  to  the  order  of  any  bank  be- 
longing to  the  association  and  deposited  for 
clearance  shall  be  officially  indorsed  in  writ- 
ing by  such  original  payee,  while  all  other 
negotiable  paper  deposited  for  clearance  by 
members  of  the  association  shall  bear  merely 
"the  stamp  of  the  depositing  bank,  which 
shall  clearly  indicate  the  name  of  the  bank, 
its  clearing  house  number,  and  the  date  of 
clearance.  The  stamp  shall  be  for  clearing 
house  purposes  only,  and  shall  guarantee 
the  validity  and  regularity  of  all  prior  in- 
dorsements on  the  paper  so  cleared,  except 
the  indorsement  of  an  original  payee  of  a 
certificate  of  deposit,  and  it  shall  not  be 
construed  to  supply  a  missing  indorsement." 
Here,  then,  is  an  express  limitation  of  the 
effect  of  such  indorsement  as  this  check  bore. 
It  eliminates,  amongst  other  things,  from 
the  warranty  of  indorsement,  the  Code  pro- 
vision that  the  instrument  "is  in  all  respects 
what  it  purports  to  be."  In  short,  it  would 
seem  as  though  the  framers  of  the  constitu- 
tion of  the  clearing  house,  with  deliberation, 
followed  the  decision  of  this  court  in  Red- 
ington  v.  Woods,  45  Cal.  428,  13  Am.  Rep. 
190,  where  it  is  said:  "But  the  indorsement 
of  the  holder  receiving  payment  can  have, 
at  most,  no  greater  legal  significance  than 
this.  It  implies,  at  best,  only  an  undertak- 
ing that  be  has  a  valid  title  to  the  bill  or 
check,  and  consequently  a  right  to  receive 
payment,  —  an  implication  which  the  law 
raises  without  the  indorsement.  But  the 
indorsement,  proprio  vigore,  imposes  upon 
him  no  other  or  greater  liability  to  refund 
money  paid  upon  an  altered  check  than 
would  attach  to  him  without  the  indorse- 
ment. In  other  words,  the  indorsement 
does  not,  of  itself,  import  an  undertaking 
that  the  check  has  not  been  altered;  and  in 
proceedings  to  recover  back  the  amount  paid 
on  an  altered  clieck  the  indorsement  could 
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not  be  made  the  foundation  of  the  action,  aa 
importing  a  promise  to  refund  the  money  in 
oase  it  should  afterwards  appear  that  the 
amount  in  the  body  of  the  check  had  been 
fraudulently  altered." 

The  members  of  the  clearing  house  by 
their  constitution  have  brought  themselves 
strictly  within  this  language  from  the  Red- 
ingion  Case,  Moreover,  it  is  at  once  ap- 
parent tiiat  under  the  constitution  of  the 
clearing  house  such  an  indorsement  is  not 
only  limited  and  special,  so  as  to  destroy  the 
negotiability  of  the  instrument,  but  that  the 
rules  were  designedly  drawn  to  effect  this 
purpose.  It  is  provided  that  "the  stamp 
shall  be  for  clearing  house  purposes  only." 
The  indorsement  itself  is  to  the  effect  that 
the  check  shall  be  paid  only  through  the 
clearing  house,  which  means,  of  course,  to 
the  clearing  house.  This  method  of  pay- 
ment is  established  by  the  rules.  It 
amounts  merely  to  a  system  of  set-offs  and 
cancelations,  whereby  accounts  are  settled 
between  members  without  the  actual  trans- 
fer of  unnecessary  funds.  From  any  aspect 
of  this  indorsement,  therefore,  it  was  not 
BufTicient  to  charge  the  defendant  with  being 
anything  other  than  the  plaintiff  pleads  it 
was, — ^"'the  holder  of  the  check;"  and  cer- 
tainly the  indorsement  contained  and  con- 
veyed no  "representation"  whatsoever  to  the 
plaintiff  that  the  defendant  claimed  or  as- 
serted itself  to  be  the  owner  of  the  check. 
Common  knowledge  and  common  experience 
inform  us  that,  in  the  case  of  local  checks 
such  as  this,  it  is  the  uniform,  if  not  the 
well-nigh  universal,  practice  for  banks  to 
take  them  from  their  depositors  and  clients 
for  collection  only.  "  They  do  not  "buy" 
them.  They  take  them  as  agents.  And,  if 
this  common  knowledge  needed  re-enforce- 
ment, it  is  abundantly  furnished  by  the  evi- 
dence of  the  ofhoera  of  the  banks  testifying 
in  this  case  to  the  effect  that,  if  it  was  not 
the  uniform  practice  never  to  buy  local 
checks,  it  was  certainly  the  general  practice 
to  take  them  only  for  purposes  of  collection. 
Therefore,  so  far  as  this  check  so  deposited 
and  so  presented  to  plaintiff  is  concerned, 
the  knowledge  that  it  conveyed  was  at  least 
the  knowledge  that  in  this  transaction,  as 
in  thousands  of  others,  the  Nevada  Bank  was 
probably  the  collecting  agent  merely.  It 
will  not  be  assumed,  against  the  uniform 
practice  of  banks  in  this  regard,  and  in  the 
absence  of  any  evidence  at  all  upon  the  sub- 
ject, that  the  plaintiff  here,  and  in  this  sole 
and  peculiar  instance,  put  reliance  upon  the 
supposed  ownership  of  the  check  by  defend- 
ant. If,  indeed,  it  did  have  such  belief, 
then  the  complete  answer  is  that  the  re- 
stricted indorsement  did  not  justify  nor 
warrant  it  in  that  belief,  nor  make  the  de- 
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fendant  liable  because  sudi  belief  was  enter- 
tained. 

But  there  is  not  only  no  evidence  to  sup- 
port the  finding  that  the  Nevada  Bank  rep- 
resented itself  to  be  the  owner,  but  there  is 
positive  evidence,  .in  addition  to  that  al- 
ready pointed  oul^  to  show  that  plaintiff 
bank  before  payment  of  its  chedc  knew,  or 
at  least  believed,  that  the  Nevada  Bank  was 
acting  aa  collecting  agent  for  Dean.  This 
evidence  is  found  in  the  testimony  of  Mr. 
Kline,  plaintiff's  cashier.  Mr.  Kline,  after 
stating  that  he  looked  over  the  checks  com- 
ing through  the  Nevada  Bank,  and  saw  and 
read  the  particular  check  in  question,  within 
the  time  allowed  by  the  clearing  house  rules 
for  its  rejection  and  return,  testifies: 

Q.  What  is  it  you  did  not  notice  at  the 
time? 

A,  To  whom  was  it  payable.  I  merely 
knew  it  was  a  check  of  scmie  client  of  the 
Nevada  Bank,  and  presented  for  cash  in 
that  manner. 

Q.  Uow  did  you  know  it  was  a  client  of 
the  Nevada  Bank? 

A.  Because  of  its  coming  in  the  envelope 
of  the  Nevada  Bank. 

It  is  insisted,  however,  by  respondent  that 
the  judgment  in  its  favor  is  to  be  supported 
upon  other  grounds  than  that  of  appellant's 
liability  as  an  indorser,  and  that  the  finding 
in  question  derives  support  from  the  fact 
that  tlie  appellant  presented  the  check  for 
payment*  It  is  to  be  remembered  that  the 
only  representations  which  the  Nevada  Bank 
made  were  those  which  follow  in  law  from 
the  mere  fact  of  the  delivery  of  the  check 
to  the  clearing  house  for  clearance;  but  it 
is  said  that  the  presentation  of  the  check 
was  a  representation  of  the  genuineness  of 
the  signatures,  of  the  title  of  the  presenter, 
and  that  the  check  wajs  in  all  respects  what 
it  purported  to  be;  in  short,  that  the  pre- 
sentation, with  or  without  indorsement,  was 
a  representation  of  everything  which  the 
law  declares  to  be  warranted  by  a  general 
indorsement.  In  support  of  this  proposition 
are  cited  some  cases.  Thus,  in  Merchants' 
Bank  v.  M*Entyre,  2  Sandf.  431,  where  the 
forgery  was  of  the  signature  of  a  prior  in- 
dorser, it  is  said:  "We  hold  it  to  be  a  prin- 
ciple of  imiversal  application  that^  where 
one  presents  a  draft  or  check  to  a  bank  for 
payment,  it  is  a  representation  of  the  genu- 
ineness of  the  signatures  appearing  upon  it; 
and  except  where  the  drawer's  signature  is 
forged,  or  there  is  some  other  peculiar  rea- 
son for  taking  the  case  out  of  the  rule,  the 
party  so  presenting  the  draft  will  be  held 
responsible  to  the  drawee  for  the  authen- 
ticity  of  such  signatures."  In  White  v. 
Continental  Nat.  Bank,  64  N.  Y.  316,   21 
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Am.  Sep.  612,  it  is  said:  "The  presentation 
of  the  bill,  and  the  demand  and  receipt  of 
the  money  thereon,  was  equivalent  to  an  in- 
dorsement.'' In  Leather  Mfrs,  yat.  Bank 
V.  Merchants'  Nat.  Bank,  128  U.  S.  26,  32 
L.  ed.  342,  9  Sup.  Gt  Rep.  3,  it  is  said: 
''One  who  by  presenting  forged  paper  to  a 
bank  procures  the  payment  of  the  amount 
thereof  to  him,  even  if  he  makes  no  express 
warranty,  in  law  represents  that  the  paper 
is  genuine,  and,  if  the  payment  is  made  in 
ignorance  of  the  forgery,  is  liable  to  an 
action  by  the  bank  to  recover  back  the 
money,  which  in  equity  and  good  conscience 
has  never  ceased  to  be  its  property.*'  The 
principle  upon  which  these  eases  are  de- 
cided is  either,  first,  that  the  presentation 
is  the  equivalent  of  a  general  indorsement, 
under  which  all  of  these  things  are  war- 
ranted; or,  second,  that  the  presentation 
upon  the  one  hand,  and  the  reception  and 
payment  of  money  upon  the  other,  amount 
to  a  sale  and  purchase,  and,  the  considera- 
tion for  the  sale  having  failed,  a  recovery 
back  may  be  had.  The  cases  above  cited 
bear  upon  the  first  theory.  Upon  the  second 
it  is  sufficient  to  quote  from  the  United 
States  circuit  court,  where  Judge  Wallace 
says:  "Upon  principle,  where  the  holder  of 
a  note  presents  it  at  the  bank  at  which  it  is 
made  payable,  receives  the  money,  and  sur- 
renders the  paper,  the  transaction  is,  in 
effect,  a  purchase  from  the  holder."  River- 
aide  Bank  v.  Firet  If  at.  Bank,  20  C.  G.  A. 
181,  38  U.  a  App.  674,  74  Fed.  276. 

But  in  the  present  case  the  application  of 
neither  of  these  theories  will  aid  in  the  sup- 
port of.  the  finding  in  question.  •  as  to  the 
first,  it  is  clear  that  mere  presentation  will 
not  operate  to  enlarge  a  special  and  re- 
rtricted  indorsement  into  the  general  in- 
dorsemrat  contemplated  by  S  3116  of  the 
Civil  Gode.  It  would  be  preposterous  to 
Bay  that  one  who  had  carefully  restricted 
his  liability  by  special  indorsement  should 
by  the  mere  presentation  of  the  check  have 
his  situation  changed  to  that  of  a  general 
indorser.  The  principle,  therefore,  is  not 
applicable  to  the  case  of  a  special  indorse- 
ment; and  in  the  case  of  a  general  indorse- 
ment it  is  quite  unnecessary  in  this  state  to 
invoke  it,  since  the  matter  is  fully  covered 
by  the  section  of  our  Gode  above  referred  to. 
Upon  the  second  theory,  that  the  presenta- 
tion and  payment  amount  to  a  sale  with 
warranty  by  the  seller,  whatever  may  be  the 
role  as  to  such  warranties  in  other  states, 
in  this  state,  where  the  warranties  are  those, 
and  those  only,  fixed  by  our  Gode,  the  prin- 
eiple  is  at  variance  with  those  provisions, 
and  therefore  cannot  apply.  Section  1764 
of  the  Givil  Gode  provides  that,  "except  as 
prescribed  in  this  article,  a  mere  contract 
of  Bale  or  agreement  to  sell  does  not  imply 
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a  warranty."  Section  1774  declares:  "Ons 
who  sells  or  agrees  to  sell  an  instrument 
purporting  to  bind  anyone  to  the  perform- 
ance of  an  act  thereby  warrants  that  he  has 
no  knowledge  of  any  facts  which  tend  to 
prove  it  worthless, — such  as  the  insolvency 
of  any  of  the  parties  thereto,  where  that  is 
material,  the  extinction  of  its  obligations,  or 
its  invalidity  for  any  cause."  These  Code 
provisions  were  under  consideration  in 
Sutro  V.  Rhodes,  92  Gal.  117,  28  Pac.  98, 
where  it  is  held  that,  if  an  invalid  negotia- 
ble instrument,  such  as  overissued  bonds,  be 
presented  for  sale,  both  parties  being  equally 
innocent,  the  purchaser  cannot  recover  back 
his  money.  The  distinction,  then,  is  that  in 
the  other  states  the  sale  carries  a  warranty 
of  genuineness;  in  this  state  the  sale  carries 
merely  a  warranty  that  the  seller  has  no 
knowledge  of  defects.  It  is  concluded  upon 
this  branch  of  the  case,  therefore,  that  the 
finding  is  without  support  from  the  evi- 
dence. It  may  be  added  that  the  plaintiff 
nowhere  pleads  reliance  upon  any  represen- 
tations, made  by  defendant,  but  pleads 
merely  its  own  belief  in  the  genuineness  of 
the  instrument.  The  finding,  therefore,  is 
without  the  issues  joined.  As  was  said  in 
Goings  v.  White,  33  Ind.  126:  "There  is 
no  averment  that  the  plaintiff  relied  upon 
the  representations  of  the  defendant.  Tlie 
want  of  such  averment  cannot  be  supplied 
by  a  recital  of  evidence  which  might  justify 
a  presumption  that  the  representations  were 
relied  upon,  unless  such  evidence  be  conclu- 
sive of  that  fact." 

For  the  foregoing  reasons,  the  judgment 
and  order  are  reversed,  and  the  cause  is 
remanded. 

We  concur:  Beatty,  Gh.  J.;  McFar- 
land,  J.;   Van  Dyke,  J.;   IiorisAn,  J. 

Skaw,  J.,  dissenting: 

I  dissent.  The  law  relating  to  the  war- 
ranties which  are  implied  by  the  sale  of  an 
instrument  in  writing,  as  provided  in  S  1774 
of  the  Givil  Gode,  does  not  apply  to  this 
case.  Notwithstanding  the  opinion  of  Judge 
Wallace  in  Riverside  Bank  v.  First  Nat. 
Bank,  20  G.  G.  A.  181,  38  U.  S.  App.  674, 
74  Fed.  276,  I  am  of  the  opinion  that  one 
who  presents  a  check  to  the  bank  upon 
which  it  is  drawn,  and  demands  paym^it  of 
the  amount  written  therein,  does  not  there- 
by offer  to  sell  the  check  to  the  drawee.  And 
if  the  payment  is  made,  and  the  check  de- 
livered to  the  drawee,  the  transaction  is  not 
in  any  true  sense  a  sale  of  the  check.  The 
payee  or  holder  is  merely  demanding  per- 
formance of  the  obligation  which  he  holds. 
The  drawee  is  merely  performing  that  obli- 
gaticm,  and  he  takes  the  check,  not  as  upon 
a  sale,  but  as  a  voucher  or  receipt  against 
the  fund  held  by  him  for  the  drawer.      It 
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may  be  that  if  a  case  arose  where,  for  the 
protection  of  the  drawee,  it  became  neces- 
sary to  consider  him  a  purchaser,  or  as  hav- 
ing the  rights  of  a  purchaser,  of  the  check, 
the  law  would  raise  an  implication  of  a  pur- 
chase in  order  to  do  justice;  but  this  would 
be  a  fiction  such  as  the  law  sometimes  in- 
dulges in  for  the  ends  of  justice,  and  it  does 
not  change  the  actual  relation  of  the  parties, 
nor  the  actual  effect  and  character  of  the 
transaction. 

Nor  does  the  qualified  indorsement  of  the 
Nevada  Bank,  coupled  with  the  rules  of  the 
clearing  house  with  respect  to  it,  imply  any 
warranty  such  as  would  be  implied  from  an 
ordinary  indorsement.  The  indorsement  as 
made,  and  as  so  qualified,  amounted  to  no 
more  than  would  an  oral  demand  for  pay- 
ment. There  is,  therefore,  no  question  here 
as  to  the  effect  of  a  warranty  arising  from 
an  implied  sale  or  from  the  indorsement.  It 
follows  that  the  modifications  found  in  the 
Civil  Code  of  the  common-law  rules  respect- 
ing implied  warranties  do  not  change  the 
effect  of  the  authorities  upon  the  question 
of  the  right  to  recover  money  innocently 
paid  by  mistake  upon  raised  checks.  The 
right  to  the  recovery  does  not  rest  upon  the 
theory  that  there  is  a  warranty. 

The  fact  that  the  defendant  had  paid  over 
the  money  to  Dean,  the  forger,  before  notice 
of  the  fraud,  did  not,  under  the  circum- 
stances of  the  case,  relieve  it  from  liability 
to  the  plaintiff.  If  the  agency  of  the  de- 
fendant had  been  known  to  the  plaintiff, 
the  rule  in  this  respect  would  have  been  dif- 
ferent; for  that  knowledge  would  have  car- 
ried information  that,  in  law  and  in  fact, 
the  money  paid  became  at  once  the  money 
of  Dean,  the  owner,  and  not  th^  money  of 
the  defendant,  and  from  this  circumstance 
it  would  have  been  charged  with  knowledge 
that,  if  it  wished  for  any  reason  to  follow 
the  fund  and  recover  the  identical  money 
paid,  or  its  equivalent,  it  must  give  notice 
to  the  defendant  before  the  money  was  paid 
to  the  principal,  which  it  did  not  do. 

The  court  found  that  the  fact  of  agency 
was  not  known  to  the  plaintiff.  The  pre- 
vailing opinion  holds  that  this  finding  is  not 
sustained  by  the  evidence.  I  am  of  the 
opinion'  that  in  so  deciding  this  court  has 
invaded  the  province  of  the  trial  court. 
Possession  of  a  check,  like  the  possession 
of  any  other  article  of  personal  property, 
raises  a  presumption  of  ownership  in  the 
possessor,  which  it  would  take  evidence  to 
remove.  The  question  whether  the  evidence 
in  this  case  was  sufficient  to  overcome  this 
presumption  depends  on  the  inferences  which 
might  be  drawn  from  circumstances  which 
would  justify  either  of  two  inconsistent  con- 
clusions. In  such  cases  the  conclusion  of 
the  trial  court  is  final.  Gould  v.  Eaton,  111 
es  L.  R.  A. 


Cal.  639,  52  Am.  St.  Rep.  201,  44  Pac  319. 
That  the  decision  of  a  trial  court  upon  this 
fact  is  conclusive  was  directly  decided  in 
National  Park  Batik  v.  Beahoard  Bahk^  114 
N.  Y.  34,  11  Am.  St.  Rep.  612,  20  N.  E.  632. 

So,  also,  the  rule  would  be  different  if, 
after  paying  the  money  on  the  check,  the 
delay  in  discovering  the  forgery  had  been 
due  to  the  negligence  of  the  plaintiff,  and  in 
the  meantime  the  defendant  had  paid  the 
money  over  to  the  principal,  or  otherwise  so 
changed  its  position  that  it  would  be  preju- 
diced by  the  plaintiff's  recovery.  But  here 
the  money  was  paid  to  Dean  on  the  follow- 
ing day,  and  it  is  not  claimed  that  any  ordi- 
nary diligence  by  the  plaintiff  would  have 
enabled  it  to  discover  the  forgery  in  time  to 
have  prevented  such  payment. 

One  who  presents  for  payment  a  check 
upoi^  a  bank,  by  the  mere  act  of  presenta- 
tion, even  if  no  word  be  spoken,  repreftents 
that  the  check  so  presented  is  all  that  on  its 
face  it  purports  to  be.  The  defendant,  there- 
fore, did  make  a  false  representation  to  the 
plaintiff  of  a  material  fact,  although  it  was 
ignorant  of  the  falsity  of  the  tacit  state- 
ment. The  plaintiff  was  bound  to  know  the 
state  of  its  acooimt  with  the  drawer  of  the 
check,  and  the  genuineness  of  the  drawer's 
signature,  but  it  was  charged  with  no  duty 
to  detect  the  forged  alteration  in  the 
amount.  If  there  was  a  duty  resting  on 
either  party  to  look  to  that  point,  it  was 
greater  upon  the  defendant,  who  dealt  with 
the  forger,  than  upon  the  plaintiff,  who 
knew  nothing  of  him.  The  plaintiff,  upon 
its  innocent  mistake  in  assuming  that  the 
false  check  was  genuine,  and  its  reliance 
upon  the  implied  representation  of  the  de- 
fendant, which  reliance,  in  the  absence  of 
anything  shown  to  the  contrary,  will  be  pre- 
sumed, paid  to  the  defendant  the  full  amount 
of  the  check.  For  the  money  paid  it  re- 
ceived no  consideration.  The  case  of  the 
plaintiff  rests  upon  the  principle  that  one 
who  pays  money  without  consideration,  and 
upon  a  mistake  of  a  material  fact»  may  re- 
cover it  in  an  action  against  the  person  who 
received  it.  The  demand  for  payment  was, 
in  effect,  a  rescission.  Nothing  of  value 
was  received,  and  nothing  need  be  returned. 
The  defendant  at  once  became  liable  for  the 
money  demanded.  2  Dan.  Neg.  Inst  S  1061, 
and  cases  cited;  Bedington  v.  Woods,  45 
Cal.  406,  428,  13  Am.  Rep.  100.  There  is 
nothing  in  the  later  provisions  of  the  Civil 
Code,  above  referred  to,  which  in  the  least 
changes  or  affects  the  rule  laid  down  in  the 
case  last  cited. 

I  am  of  the  opinion  that  the  judgment 
should  be  affirmed. 

Petition  for  rehearing  denied  August  13, 
1903. 
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*1.  Independentlr  of  patent  rlfflits*  tbe 
diveoverer  of  »  medical  preparation 
has  a  propertr  riffltt  in  his  discovery, 
in  that  he  may  keep  it  a  secret;  and  those 
who,  through  confidential  relations  with  him, 
sain  possession  of  his  secret,  will  be  re- 
strained by  a  conrt  of  equity  from  divulging 
it  so  as  to  make  use  of  It  to  his  detriment. 
This  right  may  be  sold  as  any  other  prop- 
erty. 

2.  One  to  whom  the  formnla  and 
rivht  to  mannfactnre  an  nnpatented, 
thonirh  aeeret.  medical  preparation 
have  heen  sold  hy  the  discoverer  can- 
not maintain  an  action  for  damages  against 
another  to  whom  the  discoverer  has  subse- 
qaently  sold  the  same  formula  and  right, 
without  showing  that  the  defendant,  in  the 
acquisition  of  the  formula,  has  been  guilty 
of  a  breach  of  confidence  or  of  contract  with 
the  plaintiff,  or  has  acted  In  fraud  of  the 
plalnturs  rights. 

(August  12,  1008.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ants in  an  action  brought  to  recover  damages 
for  alleged  wrongful  use  of  a  seeret  formula 
for  the  manufacture  of  medicine  to  the  in- 
jury of  plaintiffs.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  €k  I*,  Pettisrew,  for  plaintiffs  in 


Seacret  formulas  and  receipts  are  personal 
property  at  oommon  law,  and  also  by  the 
Civil  Code,  S  8070.  Such  property  may  be 
eonveyed,  either  by  a  bill  of  sale,  or  by 
paroL 

Ctvil  Code,  S9  3538,  3626. 

StaJbB  eoorts  have  full  authority  to  pro- 
tect audi  property  and  property  interests  as 
in  other  eases  of  oommon-law  rights. 

Dwigfat,  Persons  ft  Pers.  Prop.  pp.  488, 
489;  Palmer  v.  De  Witt,  47  N.  Y.  532,  7 
Am.  Rep.  480. 

Every  product  of  mental  labor  embodied 
in  writing,  or  other  material  form,  is  the 
ecdusive  property  of  its  author,  and  eh- 

•Headnotes  by  Candub,  J. 


NOTB. — As  to  property  right  In  secret  re- 
cipes or  processes,  see  also,  In  this  series, 
Chadwlck  v.  Covell,  6  L,  B.  A.  889 ;  Tode  v. 
Gross,  18  L.  R.  A.  652,  and  note;  Watkins  v. 
Landon,  19  L.  R.  A  236. 

As  to  Injunction  to  protect  trade  secrets,  see 
O.  ft  W.  Thum  Co.  v.  l^ocsynski,  88  L.  R.  A. 
200;  Harrison  v.  Glucose  Sugar  Ref.  Co.  68  L- 
R.  A.  91ft ;  and  Stone  v.  Ooss,  poet,  844. 
63  L.R.  A. 


titled  to  the  same  protection  by  law  as  other 
property. 

New  Jersey  Btate  Dental  Soo.  v.  Dentacura 
Co.  57  N.  J.  Eq.  603,  41  Atl.  672;  Aronson 
V.  Baker,  43  N.  J.  Eq.  365,  12  Atl.  177; 
Simmons  Hardware  Co,  v.  Waihel,  1  S.  D. 
488,  11  L.  R.  A.  267,  36  Am.  St.  Rep.  755, 
47  N.  W.  814;  Tahor  v.  Hoffman,  118  N.  Y. 
30,  16  Am.  St.  Rep.  740,  23  N.  E.  12. 

As  to  the  nature  of  such  property  at  com- 
mon law,  independent  of  the  copyright  stat- 
utes, see — 

Wheaton  v.  Peters,  8  Pet.  591,  8  L. 
ed.  1055,  and  note;  Press  Pub.  Go.  v. 
Monroe,  51  L.  R.  A.  353,  19  C.  C.  A.  429,  38  ^ 
U.  S.  App.  410,  73  Fed.  196;  Peabody  v. 
Norfolk,  98  Mass.  452,  96  Am.  Dec.  664; 
Green  v.  Folgham,  1  Sim.  &  Stu.  398. 

Messrs.  Andersoii,  Anderson,  ft 
Thomas,  for  defendants  in  error: 

The  term  "Acme  Opium  Cure"  was  not  in 
law  such  an  expression  as  might  he  the  suh- 
ject  of  a  trademark. 

Larrahee  v.  Letcis,  67  Ga.  562,  44  Am. 
Rep.  735;  Computing  Scale  Co.  v.  Standard 
Computing  Scale  Co.  55  C.  C.  A.  459,  118 
Fed.  965;  26  Am.  &  Eng.  Enc.  Law,  p.  361, 
and  notes. 

Any  person  who  purchased  from  Tilden 
without  knowledge  of  the  right  of  another 
and  previous  purchase  would  be  protected. 
His  possession  would  he  exactly  like  that  of 
a  •person  who  purchased  a  horse  without 
knowledge  of  the  fact  that  the  vendor  had 
previously  sold  the  horse  to  someone  else, 
but  had  never  delivered  possession  thereof, — 
that  is  to  say,  that  the  defendants,  not  know- 
ing of  the  fact  that  the  plaintiffs  had  pur- 
chased the  formula,  might  also  acquire  a 
title  to  it,  which  the  plaintiffs  could  never 
interfere  with,  though  they  might  both  have 
the  right  to  use  it. 

Peabody  v.  Norfolk,  98  Mass.  452.  96  Am. 
Dec.  664;  Tabor  v.  Hoffman,  118  N.  Y.  30, 
16  Am.  St.  Rep.  740,  23  N.  E.  12;  Chadwick 
V.  Covell.  151  Mass.  190,  6  L.  R.  A.  839,  21 
Am.  St.  Rep.  442,  23  N.  E.  1068. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  James  M.  and  P.  A.  Stew- 
art, brought  suit  in  the  city  court  of  At- 
lanta against  A.  C.  Hook  and  Alfred  I. 
Manson,  ^he  material  portions  of  the  peti- 
tion being  substantially  as  follows:  Both 
the  plaintiffs  and  the  defendants  are  resi- 
dents of  Fulton  county,  Georgia.  For  sev- 
eral years  prior  to  December  16,  1894,  one 
L.  F.  Tilden  manufactured  and  sold  a  cer- 
tain cure  for  the  opium  and  morphine  habit, 
known  as  the  *'Acme  Opium  Cure,"  of  which 
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cure  Tilden  was  the  discoverer  and  sole 
owner,  and  by  means  of  which  he  had  built 
up  a  large  business.  The  cure  ccHisisted  of 
secret  formulas  and  receipts  for  the  manu- 
facture and  compounding  of  medicines  for 
the  cure  of  the  opium  and  morphine  habit, 
alleged  to  be  known  only  to  Tilden.  At  dif- 
ferent times  during  the  month  of  December, 
1894,  Tilden  sold  to  each  of  the  plaintiffs 
a  one-half  interest  in  the  Acme  Opium  Cure, 
including  all  the  formulas,  receipts,  and  the 
business,  and  the  plaintiffs  became  the  sole 
owners  of  and  partners  in  the  said  cure  and 
business;  and  Tilden  cov^ianted  with  the 
plaintiffs  "that  he  would  never  sell,  manu- 
facture, offer  for  sale,  or  advertise  any  medi- 
cine under  the  name  of  the  said  Acme  Opium 
Cure,  and  that  he  would  not  reveal  the  se- 
cret of  the  manufacture  of  the  same  to  any 
person  whatever,  nor  would  he  at  any  time 
sell  or  deal  in  anything  with  a  name  so 
similar  as  not  to  be  distinguished  from  the 
cure  sold  to  the  said  J.  M.  ft  P.  A.  Stewart." 
Immediately  after  their  purchase  of  the 
business  from  Tilden,  the  plaintiffs  began 
manufacturing,  advertising,  and  selling  the 
Acme  Opium  Cure,  and  soon  built  up  a  large 
business,  from  which  they  made  a  profit 
amounting,  in  round  numbers,  to  $2,500  per 
year.  About  January  1,  1897,  Tilden,  in 
violation  of  the  plaintiffs'  rights,  sold  the 
same  formulas  and  receipts  to  the  defend- 
ants, and  the  defendants  began  actively  to 
manufacture  and  sell  the  said  cure  under 
the  name  of  the  Acme  Opium  Cure.  This 
was  not  done  by  public  advertising,  but  oy 
secret  correspondence  all  over  the  country 
under  the  name  of  L.  F.  Tilden,  and  the  de- 
fendants used  "the  same  formulas  and  re- 
ceipts belonging  to  the  plaintiffs,  used  the 
same  literature,  and  all  the  means  known 
for  building  up  the  business  in  this  line." 
This  was  unknown  to  the  plaintiffs  until 
July,  1902.  From  the  time  of  the  sale  to 
the  defendants  and  the  manufacture  and 
saJe  of  the  Acme  Opium  Cure  by  them,  the 
business  of  the  plaintiffs  fell  off  greatly, 
and  has  been  almost  taken  away  from  them, 
tlie  plaintiffs  were  the  sole  owners  of  the 
Acme  Opium  Cure  and  all  its  appurtenances, 
"including  the  trade  name  of  the  'Acme 
Opium  Cure,'  and  the  defendants  have  in- 
fringed upon  their  said  trade  name,  and  dam- 
aged their  business,  and  appropriated  to 
themselves  profits  belonging  to  the  plain- 
tiffs, and  their  property  in  said  formulas 
and  receipts."  They  prayed  for  damages  in 
the  sum  of  $1,000  per  year  from  January  1, 
1897,  to  July  1,  1902,  amounting  to  $5,500. 
To  this  petition  the  defendants  demurred 
generally  and  specially.  The  court  sus- 
tained the  demurrer  and  dismissed  the  suit, 
and  the  plaintiffs  excepted. 

While  the  petition  alleges  that  the  de- 
63  L.  R.  A. 


I  fendants  have  infringed  the  trade  name 
which  was  the  property  of  the  plaintiffs,  the 
action  as  a  whole  does  not  seem  to  be  one 
for  damages  for  the  infringement  ol  a  trade- 
mark or  trade  name,  and  any  claim  which 
may  have  been  made  on  that  ground  was 
abandoned  in  the  arg^ument  before  this 
court.  The  sole  contention  made  in  the 
brief  of  counsel  for  the  plaintiffs  in  error 
is  that  their  petition  set  out  a  cause  of 
action,  in  that  it  all^^  a  violation  by  the 
def^idants  of  their  property  right  in  the 
secret  preparation  known  as  the  Acme 
Opium  Cure.  It  is  well  settled  that  the 
discoverer  of  a  medical  preparation  or  for- 
mula, even  thougli  such  preparation  be  not 
patentable,  has,  like  an  author  or  aa  in- 
ventor, a  property  right  in  the  product  of 
Ms  mental  labors.  This  right  was  recognized 
at  common  law,  independently  of  copyright 
or  letters  patent.  See  Tabor  v.  Hoffman, 
118  N.  Y.  30,  16  Am.  St.  Rep.  740,  23  N.  E. 
12,  and  cases  cited.  It  seems  equally  clear 
that  such  property,  like  any  other,  may  be 
transmitted  by  sale  or  otherwise  by  the 
discoverer  to  others.  The  property  right  in 
an  unpatented  preparaticm,  however,  is  not 
an  unqualified  one,  and  is  only  exclusive  un- 
til, by  publication,  it  becomes  the  property 
of  the  public.  Tahor  v.  Hoffman,  118  N.  Y. 
30,  16  Am.  St.  Rep.  740,  23  N.  E.  12.  In 
other  words,  the  discoverer  may  keep  his 
formula  a  secret,  and  no  one  may,  by  fraud 
or  artifice,  obtain  his  secret  from  him.  One 
who,  by  reason  of  confidential  business  rela- 
tions with  the  discoverer,  has  gained  pos- 
session of  his  trade  secret,  will  be  re- 
strained by  a  court  of  equity  from  betray- 
ing the  trust  reposed  in  him  by  using  the 
formula  for  his  own  gain.  Mor%9on  v.  Jlfoa^, 
20  L.  J.  Ch.  N.  S.  613;  Peahody  v.  Norfolk, 
98  Mass.  452,  96  Am.  Dec.  664;  Balomon  y. 
Hertz,  40  N.  J.  Eq.  400,  2  Atl.  379;  Tahor 
V.  Hoffman,  118  N.  Y.  30,  16  Am.  St.  Rep. 
740,  23  N.  E.  12;  Kerr,  Inj.  •440.  If,  how- 
ever, one  honestly  and  fairly  comes  into  pos- 
session of  the  formula  of  an  unpatented 
preparation,  he  has  the  right  to  use  it  and 
to  sell  it,  and  equity  will  not  restrain  him 
from  BO  doing.  See  James  v.  James,  L.  R. 
13  Eq.  421,  where  it  was  held:  "Any  per- 
son who  has,  without  the  use  of  unfair 
means,  become  acquainted  with  the  mode  of 
compounding  a  secret  unpatented  prepara- 
tion may,  after  the  death  of  the  original 
discoverer,  make  and  sell  the  compound, 
describing  it  by  the  name  of  the  discoverer." 
The  case  of  Chadtoiok  v.  Covell,  151  Mass. 
190,  6  L.  R.  A.  839,  21  Am.  St.  Rep.  442, 
23  N.  E.  1068,  is,  as  to  its  facts,  very  sim- 
ilar to  the  case  now  under  consideration. 
There  it  appeared  that  the  plaintiff  had 
come  into  possession  of  certain  secret 
formulas  bv  sift  from  the  administratrix  of 
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the  discoverer.  Dr.  Spencer,  and  began  to 
manufacture  and  sell  the  medicines.  Sub- 
sequ^itly  the  administrator  de  bonis  non 
conveyed  by  deed  to  the  defendant,  and  the 
plaintiff  brought  suit  to  enjoin  him  from 
manufacturing  or  selling  the  medicines. 
The  court,  Holmes,  J.,  delivering  the  opin- 
ion, said:  "So  far  as  the  right  to  manufac- 
ture and  sell  the  medicine  goes,  the  plain- 
tiff's case  may  be  disposed  of  in  a  few 
words.  Dr.  Spencer  had  no  exclusive  right 
to  the  use  of  his  formulas.  His  only  right 
was  to  prevent  anyone  from  obtaining  or 
using  them  through  a  breach  of  trust  or 
contract.  Anyone  who  came  honestly  to  the 
knowledge  of  them  coudd  use  them  without 
Dr.  Spencer's  permission,  and  against  his 
will."  To  the  same  effect,  see  Peahody  v. 
Norfolk,  98  Mass.  452,  and  note  appearing 
in  96  Am.  Dec  669;  Massam  v.  J.  W.  Thor- 
ley's  Cattle  Food  Co.  L.  R.  6  Ch.  Div.  674; 
Kerr,  Inj.  •441.  Applying  this  rule  to  the 
present  case,  it  becomes  apparent  that  the 
court  below  did  not  eiT  in  sustaining  the 
demurrer.  There  is  no  allegation  in  the  pe- 
tition that  the  defendants  came  by  their 
knowledge  of  the  formula  of  the  Acme 
Opium  Cure  in  any  unfair  way,  or  th&t  they 
have  committed  any  fraud  or  breach  of  trust 
of  which  the  plaintiffs  can  complain.  The 
nearest  that  the  petition  comes  to  making 
such  a  case  is  in  the  allegation  that  the 
business  of  the  defendants  was  done  "by 
secret  correspondence  all  over  the  oountry 
under  the  name  of  L.  F.  Tilden,"  but,  while 
this  is  an  intimation  that  the  business  meth- 
ods of  the  defendants  were  clandestine  and 
far  from  aboveboard,  it  is  by  no  means 
sufficient  to  charge  them  with  having  ob- 
tained the  formula  by  fraudulent  means. 
On  the  contrary,  the  petition  affirmatively 
shows  that  the  defendants  procured  that 
formula  from  its  discoverer,  Tilden,  and, 
from  aught  that  appears,  their  acquisition 
of  it  was  as  honest  as  that  of  the  plaintiffs. 
It  does  not  even  appear  that  they  knew  of 
any  right  in  the  plaintiffs  to  manufacture 
or  sell  this  preparation.  It  is  quite  evident 
that  the  plaintiffs  have  sued  the  wrong  man. 
According  to  their  allegations,  Tilden  was 
bound  to  them  by  contract  not  to  divulge 
the  secret  formula  of  the  Acme  Opium  Cure, 
but  (whether  to  relieve  the  sufferings  of  a 
drug-cursed  world  or  to  increase  the  dimen- 
sions of  his  bank  account  does  not  appear) 
he  has  violated  his  agreement,  and  in  so  do- 
ing has  w«ll-nigh  compassed  the  ruin  of  the 
plaintiffs'  business.  As  has  been  seen,  what- 
ever Tilden's  liability  may  be, — and  this  we 
are  not  called  upon  to  decide, — the  ones  to 
whom  he  made  the  second  sale  of  his  dis- 
covery cannot,  in  the  absence  of  a  showing 
that  they  obtained  the  formula  through 
■ome  fraud  or  unfairness  practised  upon 
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the  plaintiffs,  be  held  liable  to  them  in  any 
way  whatever. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Turner, 
J.,  not  presiding. 
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*1.     Where    a    ser-rant    does    a.n    act    In 
the  execution  of  a  laTrful   antliorlty 

given  him  by  his  master,  and  for  the  purpose 
of  performing  what  the  master  bas  directed, 
the  master  will  be  liable  for  an  injury  thereby 
Inflicted  on  another,  whether  the  wrong  be 
occasioned  by  negligence  or  by  a  wanton  and 
reckless  purpose  to  accomplish  the  master's 
business  in  an  unlawful  manner. 
2.  In  the  present  case  there  'vras  e-vi- 
dence  from  which  the  jury  could  find  that 
the  wrong  done  by  the  servant  was  done 
within  the  range  of  his  employment,  and  for 
the  purpose  of  accomplishing  the  business 
which  the  master  had  authorized  him  to  do. 


E 


(August  11,  1903.) 

RROR  to  the  City  Court  for  Floyd  Coun- 
ty to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  inflicted  upon 
plaintiff  by  defendant's  servant,  for  which 
defendant  was  alleged  to  be  responsible. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Shumate  ft  Maddoz  and  Har- 
ris ft  Chanilee  for  plaintiff  in  error. 

Messrs,  W.  H.  Ennia,  Seaborn  Wright, 
and  Barry  Wright  for  defendant  in  error. 

•  Headhotes  by  Simmons^  Ch.  J. 


Note. — ^As  to  liability  of  master  for  killing, 
by  servant  set  to  guard  premises,  of  person 
coming  thereon,  see  Davis  v.  Houghtelln,  14  L. 
R.  A.  737 ;  Lipscomb  v.  Houston  &  T.  C.  R.  Co. 
56  li.  R.  A.  869 ;  and  Holler  v.  Ross,  59  L.  R.  A. 
943 

As  to  master's  civil  responsibility  generally 
for  wrongful  or  negligent  act  of  servant  towards 
one  having  no  claim  upon  the  master  by  reason 
of  contract,  see  note  to  Ritchie  v.  Waller,  27 
L.  R.  A.  161 ;  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.  28  L.  R.  A.  433 ;  Baltimore  Consol. 
R.  Co.  v.  Pierce,  45  L.  R.  A.  527 ;  Nelson  Busi- 
ness College  Co.  v.  Uoyd,  46  L.  R.  A.  314; 
Pierce  v.  North  Carolina  R.  Co.  44  L.  R.  A.  316 ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Zantzlnger,  47 
L.  R.  A.  282 ;  Dorsey  v.  Kansas  aty,  P.  &  G.  R. 
Co.  52  L.  R.  A.  92 ;  Lynch  v.  Florida  C.  ft  P.  R. 
Co.  64  L.  R.  A.  810 ;  GulUe  v.  Campbell,  55  L. 
R  A.  Ill ;  Alsever  v.  Minneapolis  &  St.  L.  R.  Co. 
56  L.  R.  A.  748 ;  Buthig  v.  Chicago  &  N.  W.  R. 
Co.  60  L.  R.  A.  158 ;  and  Kleebauer  v.  Western 
Fuse  &  Explosives  Co.  60  L.  R.  A.  377. 
17 
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Sinunoms,  Ch.  J.,  deliyered  the  opinion 
of  the  court: 

It  appears  from  the  record  that  Saundera 
was  the  yard  master,  in  East  Rome,  of  the 
Southern  Railway  Company.  He  employed 
Ford  as  night  watchman  of  the  company,  to 
look  after  the  property  and  interests  of  the 
company  in  the  East  Rome  yards,  and  for 
the  purpose  of  arresting  trespassers  who 
were  stealing  or  attempting  to  steal  rides 
on  the  trains?  of  the  company  which  passed 
through  those  yards.  It  was  also  the  duty 
of  Ford  to  attend  the  switch  lights  in  the 
yards.  On  the  night  of  July  19  or  20,  1899, 
Ford  caught  James,  the  defendant  in  error, 
on  the  top  of  a  box  car,  it  being  the  purpose 
of  James  to  steal  a  ride  on  the  train.  Ford 
ordered  him  to  get  down.  He  obeyed,  and 
Ford  arrested  him.  James  resisted  to  such 
an  extent  that  Ford  had  to  call  in  assist- 
ance. Ford  then  started  with  James  to  the 
calaboose  of  the  town,  where  it  had  been 
the  custom  to  confine  prisoners  of  this  char- 
acter. Ford  testified  that  he  made  the  ar- 
rest for  the  company,  and  as  its  employee. 
On  the  way  to  the  calaboose  James  broke 
away  from  Ford  and  ran.  Ford  commanded 
him  to  halt,  but  James  kept  running.  The 
night  was  dark,  and  Ford  then,  according 
to  his  own  testimony,  fired  in  about  the 
direction  in  which  James  had  run,  not  to 
hit  him,  but  to  frighten  him,  and  cause  him 
to  stop,  so  that  Ford  could  "arrest  him  and 
lock  him  up.'*  The  bullet  from  Ford's  pistol 
struck  James  in  one  of  his  legs,  which  had 
to  be  amputated  above  the  knee.  James 
brought  suit  against  the  railroad  company 
for  the  injuries  thus  received,  and  the  jury, 
on  the  trial  of  the  caae,  returned  a  verdict 
in  his  favor  for  $500.  The  company  moved 
for  a  new  trial  upon  several  grounds.  The 
motion  was  overruled,  and  the  company  ex- 
cepted. 

The  view  we  take  of  the  case  renders  it 
unnecessary  to  discuss  seriatim  the  grounds 
of  the  motion  for  new  trial.  All  of  them 
hinge  upon  the  question  as  to  whether, 
under  the  facts,  the  railroad  is  liable  to 
James  for  the  injury  inflicted  by  its  em- 
ployee. That  Ford  was  an  employee  of  the 
company  there  is  no  doubt,  the  only  doubt 
tn  the  case  arising  upon  the  question 
whether  the  acts  done  by  him  were  within 
the  line  of  his  employment.  If  they  were, 
then  under  the  law  the  defendant  is  liable; 
if  they  were  not,  but  were  simply  the  indi- 
vidual acts  of  Ford,  the  company  is  not  lia- 
ble. Our  Civil  Code  (§  3817)  declares  that 
the  master  shall  be  liable  for  the  torts  of 
his  serva.nt  when  done  in  the  prosecution 
and  within  the  scope  of  his  business,  whether 
the  same  be  by  negligence  or  voluntary. 
Were  the  acts  committed  by  Ford  within  the 
scope  and  range  of  the  businesi  for  which 
63  L.  R.  A. 


he  was  employed,  or  in  and  about  that  busi- 
ness? Ford  swears  positively  that  Saun- 
ders, the  yard  master,  employed  him.  Dur- 
ing the  negotiation  prior  to  his  employment 
Saunders  asked  him  if  he  was  afraid  to 
arrest  tramps.  Ford  replied  in  the  nega- 
tive. Saunders  then  told  him  he  was  to 
arrest  all  tramps  of  other  persons  stealing 
rides  upon  any  of  the  company's  trains  com- 
ing into  or  going  out  of  East  Rome,  and  to 
take  charge  of  them.  What  was  the  author- 
ity of  Saunders  to  employ  Ford  for  this 
purpose  does  not  affirmatively  appear  from 
the  record.  The  plea  of  the  company  denied 
his  authority  to  employ  Ford  and  authorize 
him  to  make  arrests,  but  there  was  no  evi- 
dence to  support  this  plea.  The  evidence 
did  show  that  Saunders  employed  the  plain- 
tiff and  others,  and  discharged  others.  It 
also  showed  that,  after  the  employment  of 
the  plaintiff  by  Saunders,  plaintiff  was  paid 
his  salary  by  the  railroad  company.  It  aI»<o 
appeared  from  the  evidence  that  Ford's 
predecessors  in  oflice  had  arrested  persons 
stealing  rides,  and  confined  them  in  the  cal- 
aboose until  morning,  when  they  were  turned 
over  to  the  state  officers.  This  was  suffi- 
cient, we  think,  to  authorize  the  jury,  in 
the  absence  of  evidence  to  the  contrary,  to 
infer  that  Saunders  had  authority  to  em- 
ploy Ford  as  a  night  watchman,  not  only  to 
watch  over  the  company's  property,  but  to 
make  arrests  for  the  coxKpony.  It  is  also 
proper  to  note  that  there  is  a  statute  of 
force  in  Georgia  making  it  a  penal  offense 
to  steal  a  ride  upon  a  railroad  train. 

It  was  argued,  however,  by  the  learned 
counsel  for  the  plaintiff  in  error,  that,  even 
if  Ford  had  authority  to  arrest  James,  he 
had  no  right  to  imprison  him,  or  to  shoot 
him  on  the  way  to  the  prison.  W^hile  there 
was  no  evidence  to  show  that  Ford  was  ex- 
pressly instructed  to  confine  his  prisoners 
in  the  calaboose,  there  was  evidence  that  his 
predecessors  had  done  so.  Even  in  the  ab- 
sence of  proof  of  such  a  custom,  we  think 
the  authority  to  confine  the  prisoner  neces- 
sarily followed  the  authority  to  arrest.  This 
was  one  of  the  incidents  of  the  arrest.  If 
Ford  could  not  imprison  one  arrested,  what 
was  the  use  of  the  arrest?  The  town  mar- 
shal was  shown  not  to  be  on  duty  at  night, 
and  some  disposition  had  to  be  made  of  the 
prisoner.  It  could  not  have  been  expected 
that  Ford  would  personally  hold  his  prison- 
ers all  night  and  neglect  his  other  duties 
To  tie  them  or  lock  them  up  at  the  yards 
could  scarcely  have  been  expected  of  him, 
nor  would  either  of  these  methods  have  re- 
quired less  authority  than  to  confine  the 
prisoners  in  the  town  calaboose.  The  cala- 
boose was  the  proper  place  to  put  them  in 
until  they  could  be  turned  over  to  the  state's 
officers  to  be  held  for  trial.    We  hold,  there- 
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fore,  that  the  authority  to  arrest  carried 
with  it  the  authority  to  take  the  prisoner  to 
the  calaboose,  and  there  confine  him  until 
he  could  be  turned  over  to  the  proper  offi- 
cers. When  an  agent  is  authorized  to  do  a 
thing,  he  has  implied  power  to  do  all  the 
acts  necessarily  incidental  to  doing  the  thing 
authorized. 

Having  shown  that  Ford  was  authorized 
to  arrest  and  imprison,  the  next  question  to 
arise  is  whether  the  company  is  liable  for 
the  injuxy  which  James  sustained  as  a  con- 
<sequence  of  the  shot  from  Ford's  pistol. 
The  Code  section  cited  above  declares  that 
the  master  is  liable  for  the  torts  of  the 
s^T^'ant  within  the  scope  of  the  master's 
business,  whether  such  torts  be  negligent  or 
Avilful.  This  seems  to  be  the  settled  law  in 
all  the  jurisdictions  in  this  country  in  which 
the  common  law  prevails.  Where  a  master 
instructs  a  servant  to  do  a  lawful  act,  and 
the  servant,  while  engaged  in  the  master's 
business,  and  intending  to  do  the  act  au- 
thorized, is  reckless  in  the  performance  of 
the  act,  and  inflicts  injury  on  another,  the 
master  is  liable.  Webb's  Pollock,  Torts, 
103.  So,  if  the  servant,  acting  in  the  way 
of  his  employment,  and  on  his  master's  ac- 
count, wilfully  and  deliberately  commit  a 
vrong,  the  master  is  liable.  Id.  p.  109.  See 
also  Reinhard,  Agency,  §S  485,  486.  The 
rule  is  thus  well  stated  by  Hoar,  J.,  in 
Howe  V.  Newmarch,  12  Allen,  49,  56:  "The 
master  is  not  responsible  as  a  trespasser 
unless  by  direct  or  implied  authority  to  the 
servant  he  consents  to  the  wron^ul  act. 
But  if  the  master  give  an  order  to  a  servant, 
which  implies  the  use  of  force  and  violence 
to  others,  leaving  to  the  discretion  of  the 
servant  to  decide  when  the  occasion  arises 
to  which  the  order  applies,  and  the  extent 
and  kind  of  force  to  be  u^ed,  he  is  liable  if 
the  servant,  in  executing  the  order,  makes 
use  of  force  in  a  manner  or  to  a  degree  which 
is  unjustifiable.  And  in  an  action  of  tort 
in  the  nature  of  an  action  on  the  case  the 
master  is  not  responsible  if  the  wrong  done 
by  the  servant  is  done  without  his  authority, 
and  not  for  the  purpose  of  executing  his 
orders  or  doing  his  work.  So  that  if  the 
servant,  wholly  for  a  purpose  of  his  own, 
disregarding  the  object  for  which  he  is  em- 
ployed, and  not  intending  by  his  act  to  ex- 
ecute it,  does  an  injury  to  another  not  with- 
in the  scope  of  his  employment,  the  master 
is  not  liable.  But  if  the  act  be  done  in  the 
execution  of  the  authority  given  him  by  his 
master,  and  for  the  purpose  of  performing 
what  the  master  has  directed,  the  master 
will  be  responsible,  whether  the  wrong  done 
be  occasioned  by  negligence,  or  by  a  wanton 
or  reckless  purpose  to  aocomplisli  the  mas- 
ter's business  in  an  unlawful  manner."  In 
the  case  now  under  consideration,  the  serv- 
es L.  B.  A. 


ant  had  full .  authority  from  the  master  to 
arrest  the  plaint ifi^.  If  made  in  a  proper 
way,  this  arrest  would  have  been  entirely 
lawful.  Indeed,  the  arrest  was  properly 
made,  and  was  a  lawful  arrest.  Acting  still 
within  his  authority,  and  being  still  within 
the  law,  the  servant  undertook  to  imprison 
the  person  he  had  arrested.  To  do  this  it 
was  necessary  to  take  him  to  the  calaboose, 
where  he  was  to  be  confined.  So  far  the 
servant  was  clearly  within  his  authority, 
and  did  nothing  which  was  illegal.  In  en- 
deavoring, however,  to  take  the  prisoner  to 
the  place  of  confinement,  when  the  prisoner 
broke  away  and  ran,  the  servant  negligently, 
recklessly,  and  wantonly  fired  in  the  pris- 
oner's direction  in  order  to  frighten  him  into 
halting.  The  authority  to  make  the  arrest 
and  to  confine  the  prisoner  implied  the  au- 
thority to  use  such  force  or  violence  as  was 
necessary.  The  servant,  through  a  want  of 
judgment  and  discretion,  used  an  unjustifi- 
able amoufit  and  character  of  force  and  vio- 
lence. He  did  so  in  an  attempt  to  execute 
the  authority  to  arrest  and  imprison,  and 
the  master  is  liable  for  the  injury  thus 
wrongfully  inflicted  upon  the  plaintiff. 

Counsel  for  the  plaintiff  in  error  laid 
much  stress  on  the  fact  that  the  shooting 
of  the  plaintiff  was  a  criminal  act,  and  ar- 
gued that  it  was,  therefore,  an  act  which 
could  not  be  authorized.  The  arrest  and 
imprisonment  of  persons  violating  the  stat- 
ute against  stealing  rides  on  railroad  trains 
were,  however,  lawful  acts,  which  could  be 
authorized,  and  which  were  in  fact  author- 
ized. The  crime  committed  by  the  servant 
was  in  his  injudicious  attempt  to  execute 
this  lawful  authority  in  an  tmlawful  man- 
ner. It  was  the  means  adopted  by  the  serv- 
ant for  the  purpose  of  performing  the  au- 
thorized work  of  the  master.  The  civil 
liability  of  the  master  is  not  affected  in  such 
a  case  by  the  fact  that  the  servant  has  ren- 
dered himself  criminally  liable.  If  the 
criminal  act  of  the  servant  was  done  within 
the  range  of  his  employment,  and  for  the 
purpose  of  accomplishing  the  authorized 
business  of  the  master,  the  latter  is  liable. 
Applying  these  rules  of  law  to  the  present 
case,  there  was  evidence  from  which  the 
jury  could  find  that  the  defendant  was 
liable  for  the  injuries  infiicted  upon  the 
plaintiff.  See  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  169-176;  JfohleaviUe  dt  E.  Gravel 
Road  Co.  y.  Oause,  40  Am.  Rep.  224,  and 
note  [76  Ind.  142];  BmiiH  v.  Louisville  & 
N,  JB.  Co.  96  Ky.  11,  22  L.  R.  A.  72,  23  S.  W. 
662;  note  to  Ooodloe  v.  Memphis  dt  C.  R. 
Co.  64  Am.  St.  Rep.  71;  Biggins  v.  Water- 
vliei  Tump,  ib  R.  Co.  46  N.  Y,  23,  7  Am. 
Rep.  293;  Cooley,  Torts,  2d  ed.  626  et  seq.; 
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Addison,  Torts,  Wood's  ed.  46,  §  36;  1  Jag- 
gard,  Torts,  261  et  aeq. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Turner, 
J.,  not  presiding. 


BRANDON  &  DREYER,  Plffs,  in  Err., 

V. 

B.  F.  CONNOR,  Impleaded,  etc. 

(117  Ga.  759.) 

^Where  A,  who  had  a  contract  to  ffrade 
«  portion  of  a  railroad,  made  a  con- 
tract with  B  by  the  terms  of  which  B  was  to 
*'pat  In"  16  mules  and  harness  against  A's 
6  mules  and  his  services,  and  to  receive  one 
half  of  the  net  profits  of  the  business  for 
the  use  of  his  mules  and  harness,  there  was 
a  partnership  between  them  as  to  third  per- 
sons, although  they  agreed  that  B  was  to 
have  nothing  to  do  with  the  work,  and  was 
not  to  be  responsible  for  any  debts. 

(June  26,  190S.) 

ERROR  to  the  City  Court  of  Maoon  to  re- 
view an  order  granting  a  new  trial  to 
defendant  Connor  after  judgment  in  favor 
of  plaintiffs  in  an  action  to  enforce  payment 
of  certain  promissory  notes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hardeman,  DaTl%  Turnery  ft 
Jones,  for  plaintiffs  in  error: 

If  Connor  furnished  16  mules  and  harness 
against  the  6  mules  and  services  of  Dunn  it 
could  in  no  sense  be  claimed  that  Dunn  was 
hiring  O>nnor'8  teams,  for  the  reason  that 
he  put  the  value  of  his  teams  and  the  value 
of  his  services  against  the  value  of  Con- 
nor's 16  mules  in  the  venture,  and,  if  it 
proved  unsuccessful,  neither  was  to  get  any- 
thing, because  neither  was  to  receive  com- 
pensation until  all  creditors  had  been  paid. 

South  Carolina  d  G.  B.  Co.  v,  Augusta 
Southern  R.  Co.  107  Ga.  180,  33  S.  E.  36. 

Messrs.  Steed  ft  Ryals  for  defendants 
in  error. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

Brandon  &  Dreyer  brought  an  action  in 
the  city  court  of  Maoon  upon  two  promis- 
sory notes  against  F.  B.  Dunn  &  Connor,  as 

*  Headnotes  by  Fish,  J. 


a  firm  composed  of  F.  B.  Dunn  and  B.  F. 
Connor.  Connor  pleaded  the  general  issue, 
non  est  factum,  and  specially  that  "he  was 
not  and  never  had  been  a  member  of  the 
firm  of  F.  B.  Dunn  &  Connor;  that  he  had 
never  held  himself  out  as  a  mernb^  of  said 
firm;  that  he  had  never  incurred  any  liabil- 
ities under  said  firm  name,  or  authorized 
anyone  else  to  incur  liability  under  said 
firm  name."  The  case  was  tried  without  a 
jury  by  the  city  court  judge,  who  rendered 
a  judgment  in  favor  of  the  plaintiffs  against 
F.  B.  Dunn  &  Connor  and  F.  B.  Dunn  and 
Ben  F.  Connor,  as  partners  composing  such 
firm.  Connor  made  a  motion  for  a  new  trial 
upon  various  grounds,  which  was  granted 
by  the  judge  "upon  the  sole  ground  that  the 
court  erred  in  holding  and  deciding  that  un- 
der the  evidence  a  copartnership  existed  be- 
tween F.  B.  Dimn  &  Connor  as  to  the  plain- 
tiffs, Brandon  &  Dreyer."  Thereupon  the 
plaintiffs  excepted.  The  question  before  us, 
therefore,  is.  Did  the  court  err  in  granting 
the  defendant  Connor  a  new  trial  upon  this 
ground;  in  other  words,  was  the  original 
judgment,  holding  that,  under  the  evidence 
submitted,  Connor,  relatively  to  the  plain- 
tiffs, was  a  partner  of  Dunn,  demanded  by 
the  law  and  evidence? 

Under  the  law  of  this  state  as  laid  down 
by  previous  rulings  of  this  court,  we  think 
that  the  original  judgment  was  right,  and 
the  judgment  granting  a  new  trial  upon 
the  ground  specified  was  wron^.  Whether 
Dunn  ai^d  Connor,  relatively  to  third  per- 
sons, were  partners,  depends  upon  the  eon- 
tract  between  them.  The  only  witness  who 
testified  as  to  this  contract  was  Connor.  He 
was  introduced  as  a  witness  in  his  own  be- 
half, and  testified  as  follows:  "I  know  F. 
B.  Dunn.  My  relation  to  him  in  this  mat- 
ter was  just  this:  Some  time  in  the  early 
summer  of  last  year — 1901 — F.  B.  Dunn  and 
a  man  named  Davis,  the  foreman  of  W.  J. 
Oliver  &  Co.,  the  head  contractors  on  the 
extension  of  the  Maoon,  Dublin,  &  Savannah 
Railroad,  came  to  my  house  to  see  about 
getting  some  mules  to  help  in  the  work  of 
grading.  I  had  16  head.  Davis  said  to  me, 
in  Dunn's  presence,  that  Oliver  &  Co.,  the 
head  contractors,  had  sublet  to  F.  B.  Dunn 

.  .  the  choice  mile  of  the  work  of 
grading  the  road;  that  Dunn  had  already 
obtained  all  the  credit  he  needed  for  the 
work  through  W.  J.  Oliver  &  Co.;  and  that, 
if  1  would  let  Dunn  have  my  16  mules  on 


Note. — On  the  general  question,  What  con- 
stitutes a  partnership? — see  Magovern  v.  Rob- 
ertson, 5  L.  R.  A.  689 ;  Tyler  v.  Waddlngham, 
8  L.  R.  A.  657,  and  note;  Reed  v.  Meagher,  9 
L.  R.  A.  455;  Seabury  v.  Crowell,  11  L.  R.  A. 
136;  Flower  v.  Barnekoff,  11  L.  R.  A.  149; 
Dntcher  v.  Buck,  20  L.  R.  A.  776;  Webster  v. 
Clark,  27  L.  R.  A.  126;  Carter  v.  McClure,  86 
63L.R.  A. 


L.  R.  A.  282 ;  Drovers'  &  M.  Nat  Bank  v.  Roller, 
36  L.  R.  A.  767;  Ferguson  v.  Oooch,  40  L.  R. 
A.  234;  Shram  v.  Simpson,  49  L.  R.  A.  702; 
Willis  V.  Crawford,  53  L.  R.  A.  904;  Post  v. 
Southern  R.  Co.  55  L.  R.  A.  481 ;  Brady  v.  Chi- 
cago &  6.  W.  R.  Co.  57  L.  R.  A.  712;  and  its 
Baldwin,  58  L.  R.  A.  122. 
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a  share   ox  the  profits,  I  would  get  good 
pay  for  my  mules.    Dunn  said  that  he  had 
already  gone  to  the  expense  of  $100  in  get- 
ting hia  subcontract  for  the  mile  of  grading 
and  in  arranging  for  the  credit  he  needed. 
...     He  figured  that,  if  I  would  let  him 
liave  my  mules,  I  would  get  enough  out  of 
it  to  make  a  good  price  each  day  for  their 
service.     Dunn  said  he  had  3  pair  of  mules. 
I  agreed  with  Dunn  to  put  in  my  16  mules 
and   harness  against  his  6  mules.     I  was 
to  have  nothing  to  do  with  the  work,  and 
was  to  be  respcmsible  for  nothing,  and  he 
was  to  pay  me  one  half  of  the  net  profits, 
after  the  creditors  were  all  paid  from  the 
proceeds  of  the  business.     This  was  to  be 
compensation  for  the  serrice  of  my  mules, 
and  I  was  to  have  nothing  more  to  do  with 
it.    I  was  to  be  responsible  for  nothing,  and 
I  told  him  I  would  go  into  it  in  no  other 
way.      He   said   he   had   already   arranged 
through  Oliver  for  all  the  credit  he  needed, 
and  I  would  have  nothing  to  do  with  that. 
.     .     .     I  never  got  a  cent  of  money  from 
that  work.     I  never  handled  a  single  cent. 
Under  my  contract  with  Dunn,  I  was  not 
to  have  anything  to  do  with  the  money  or 
the  work,  but  he  was  to  pay  me  one  half 
of  the  net  profit  he  got  out  of  it.    .    •    . 
I  never  authorized  Dunn  to  use  my  name  at 
all.    I  never  authorized  him  to  use  my  name 
in  signing,  those  notes  [the  notes  sued  on] 
or    any    other    notes.    .    .    .'    I    went    to 
the  work  several  times,  and  stayed  down 
there  about  a  week  some  time  between  the 
20th  of  November  and  the  10th  of  December, 
1901.     I  was  anxious  for  the  creditors  to 
get  their  money,  especially  after  I  heard 
Dunn  had  been  using  my  name.    I  knew  I 
was  to  get  nothing  until  the  cx'editors  were 
paid.    I  went  down  there  about  the  20th  of 
November,  when  I  heard  that  Dunn  had  used 
my  name,  and  I  did  my  best  to  help  the 
thing  through.     I  wanted  the  creditors  to 
get  their  money.     I  was  not  responsible  to 
them,  but  when  I  heard  he  had  used  my 
name  I  wanted  them  to  get  their  money, 
and  I  went  out  and  dug  with  my  own  hands. 
...    In  my  contract  with  Dunn  I  put  in 
16   mules   and   harness,   and   he   put   in   6 
mules,  and  was  to  have  charge  of  the  work; 
and  he  had  already  arranged  for  his  credit. 
...     I  knew  I  could  not  look  after  any- 
thing, for  my  child  was  sick  and  at  the 
point  of  death.    ...    I  never  had  any 
eontivl  over  the  work  or  over  the  money, 
and  was  not  to  have  under  the  contract.    I 
was  to  have  no  control  over  the  profits.    He 
was  to  pay  me  one  half  of  the  net  profits 
for  the  service  of  my  mules." 

The  construction  which  Connor  placed  up- 
on the  contract  between  himself  and  Dunn 
is  immaterial,  and  under  the  law  of  this 
state  in  a  case  of  this  character  the  inten- 
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tion  of  the  parties  at  the  time  the  contract 
was  entered  into  is  likewise  immaterial. 
Whatever  may  have  been  the  intention  of 
the  parties,  and  whatever  may  have  been 
the  understanding  of  Connor  as  to  the  legal 
effect  of  the  contract,  we  think  that  Connor's 
testimony  shows  that  relatively  to  third 
persons  he  was  a  partner  of  Dunn.  The  case 
of  Buohner  v.  Lee,  8  Ga.  285,  is  directly  in 
point,  and  is,  we  think,  decisive  of  the  ques- 
tion before  us.  There  it  was  held  that  un- 
der "an  agreement  between  A  and  B  that  A 
should  take  certain  negroes  of  B  and  work 
them  in  a  blacksmith's  shop,  furnish  all 
supplies,  pay  all  expenses,  and  give  B  one 
half  of  the  net  proceeds  of  the  shop  for  the 
use  of  the  negroes,"  they  were  partners  as  to 
third  persons.  In  that  case  Judge  Nisbet, 
after  quoting  from  Story  and  Kent  and  cit- 
ing other  authorities,  said:  ''It  seems,  then, 
clear  that,  if  one  is  to  receive  a  certain  pro- 
portion of  the  profits,  as  one  third  or  one 
half,  as  profits,  he  is  a  partner.  If  a  cer- 
tain sum  is  agreed  to  be  paid  out  of  profits, 
and  the  party  does  not  look  to  that  alone 
for  payment,  he  is  not  a  partner;  but  if  the 
sum  to  be  paid  is  not  fixed,  but  may  be  in- 
creased or  diminished  by  the  amount  or 
accidents  of  the  business,  then  the  receiver 
is  a  partner.  [Citing  nuuiy  authorities.] 
Now,  in  this  case  the  proof  is  that  for  the 
use  of  his  negroes  Everitt  was  to  receive, 
not  a  stipulated  sum,  but  one  half  the  net 
proceeds  of  the  shop.  The  amount  he  was  to 
get  was  to  be  paid  out  of  the  profits,  as 
profits;  and  the  amount  depended  upon  the 
business, — its  amount,  management,  and  ao< 
cidents.  It  would  fiuctuate  according  to  the 
amount  of  the  net  whole  profits, — it  was 
one  half  after  expoises  were  paid.  There 
was  clearly  community — ^mutuality, — as  to 
the  profits;  he  looked  to  no  other  source 
for  hib  hire.  He  was  entitled  to  an  account 
against  Lee  for  his  interest  in  the  concern." 
That  covers  the  present  case  like  a  blanket. 
Changing  the  names  of  the  parties  to  the 
contract,  substituting  mules  and  harness  for 
negroes,  and  work  upon  the  grading  of  a 
railroad  for  work  in  a  blacksmith  shop,  we 
have  exactly  the  case  now  under  considera- 
tion. The  case  of  Buokner  v.  Lee  was  fol- 
lowed in  Dalton  City  Oo.  v.  Dalton  Mfg.  Co, 
33  Ga.  243,  where  it  was  held:  "Though 
an  agreement  between  two  parties  concern- 
ing a  particular  business  in  which  real  es- 
tate belonging  to  one  of  them  is  to  be  used 
be  denominated  'a  lease,'  and  the  fruit  to 
accrue  to  the  owner  of  such  estate  be  called 
'rent,'  yet  if  it  appear  that  such  fruit  is  to 
come  only  from  the  'net  profits'  of  the  busi- 
ness, and  is  not  to  exceed  a  certain  propor- 
ti(m  of  them,  the  parties  will  in  law  be  re- 
garded as  partners."  The  Buckner  Case 
was  again  followed  in  Dalton  City  Co,  v. 
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Hawea,  37  Ga.  115.  There  the  company 
"leased  to  Ford  their  shops,  etc.,  and  he 
agreed  to  pay  tliem  for  rent  for  said  prop- 
erty, "for  the  first  year  a  sum  equal  to  one 
half  of  the  net  profits  of  Ford's  business.' 
etc.,"  and  it  was  held  "that  said  company 
and  Ford  were  partners  in  said  business  un- 
der said  lease."  These  decisions  have  never 
been  overruled,  or  even  questioned,  by  this 
court.  It  is  true  that  each  of  those  cases 
involved  the  consideration  of  a  contract  made 
before  the  adoption  of  our  first  Code,  in 
which  was  embodied  the  definition  of  a  part- 
nership as  to  third  persons  which  is  now 
contained  in  Civil  Code,  §  2629.  That  defi- 
nition is  as  follows:  "A  joint  interest  in 
the  partnership  property,  or  a  joint  interest 
in  the  profits  and  losses  of  the  business,  con- 
stitutes a  partnership  as  to  third  persons. 
A  conmiou  interest  in  profits  alone  does 
not."  But,  in  construing  this  section  of  the 
Code  this  court  has  held  it  did  not  change, 
but  simply  declared,  the  previously  existing 
law.  This  being  true,  the  cases  above  cited 
are  directly  in  point,  and,  in  our  opinion, 
decisive  of  the  question  involved  in  the  pres- 
ent case.  While  there  is  an  intimation  in 
Huguley  v.  Monis,  65  Ga.  669,  by  Chief  Jus- 
tice Jackson,  that  the  Code  did  change 
the  previously  existing  law  upon  the  subject 
of  partnership,  the  question  whether  it  did 
or  did  not  was  not  involved  in  that  case; 
for,  as  Judge  Jackson  says:  "The  partner- 
ship was  formed  in  1859,  prior  to  any  Code 
of  Georgia,  and  to  the  definition  of  a  part- 
nership as  to  third  persona  therein  given." 
So  it  was  immaterial  in  that  case  whether 
the  Code  had  changed  the  law  or  not.  Be- 
sides, it  was  held  that  it  made  no  difference 
whether  there  was  a  partnership  or  not,  as 
the  party  claiming  not  to  be  a  partner  was 
bound  by  the  acts  of  his  authorized  agent. 
In  Bankty  v.  Columbus  Iron  Works,  44  Ga. 
228, — ^a  case  cited  by  both  sides  in  the  pres- 
ent ease,  and  which  involved  the  considera- 
tion of  the  provision  of  the  Code  which  we 
have  quoted, — Judge  McCay  (p.  235)  said: 
''We  take  it  for  granted  that  it  was  not  in- 
tended by  the  Code  to  change  the  well-set- 
tled rule  upon  this  subject,  to  wit:  That, 
if  parties  go  into  an  adventure,  one  furnish- 
ing money  or  stock  and  the  other  skill  or 
labor,  and  to  share  the  net  profits,  they  are 
partners ;  since  it  follows  that  in  such  a  case 
they  have  a  joint  interest  in  the  profits." 
In  Camp  v.  Montgomery,  75  Ga.  798,  Judge 
Hall,  in  discussing  the  section  of  the  Code 
in  question,  adopts  this  language  of  Judge 
McCay.  In  Powell  v.  Moore,  79  Ga.  524,  4 
S.  £.  383,  it  waa  held  that  the  court  below 
did  not  err  in  charging  the  jury  as  follows: 
"If  you  believe  from  the  evidence  that  the 
defendant,  Mr.  Powell,  contributed  for  the 
use  of  Marbut  a  dwelling  houae  and  a  store- 
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house,  and  also  contributed  the  sum  of  $200, 
whether  it  be  called  a  loan  or  otherwise,  and 
that  on  the  other  side  Mr.  Marbut  put  in 
$200  towards  the  same  buainesa,  and  de- 
voted his  time  solely  to  the  attention  of  that 
business,  and  this  Mr.  Powell  looked  for 
compensation  to  such  profits  as  might  be 
made,  whether'  they  be  great  or  small,  and 
that  there  was  no  stipulation,  when  he  ad- 
vanced the  money,  as  to  the  interest  he  was 
to  receive  upon  it.  or  what  he  should  be 
allowed  for  the  rent,  that,  gentlemen  of  the 
jury,  in  law  would  make  him  a  partner  of 
Mr.  Marbut  in  the  transaction  which  you 
have  been  investigating."  In  that  case  the 
rulings  made  in  cases  involving  contracts 
made  before  the  adoption  of  the  Code  were 
expressly  followed.  The  learned  justice  who 
delivered  the  opinion,  and  who  is  now  the 
chief  justice  of  this  court,  said:  "Judge 
Nisbet^  in  Buckner  v.  Lee,  8  Ga.  289,  says: 
'It  is  clear  that,  if  one  receive  a  certain  pro- 
portion of  the  profits,  as  one  third  or  one 
half,  as  profits,  he  is  a  partner.  If  a  cer- 
tain sum  is  agreed  to  be  paid  out  of  the 
profits,  and  the  party  does  not  look  to  that 
alone  for  payment,  he  is  not  a  partner.  But 
if  the  sum  to  be  paid  is  not  fixed,  but  may 
be  increaacd  or  diminished  by  the  amount 
or  accidents  of  the  business,  then  the  re- 
ceiver is  a  partner.'  The  same  doctrine  was 
held  in  the  caae  of  Perry  v.  BxiH  by  Judge 
Lumpkin,  in  14  Ga.  699."  He  then  gives 
the  ruling  made  in  Dalton  City  Co.  v.  Dal- 
ion  Mfg.  Co.  33  Ga.  243,  in  which  Judge 
Jenkins  delivered  the  opinion  of  the  court, 
and  quotes  the  language  of  Judge  McCay  in 
Sankey  v.  Columbus  Iron  Works,  44  Ga.  228, 
construing  the  above-cited  section  of  the 
Code,  and  adds:  "It  will  be  observed  that 
in  the  same  opinion  he  says  it  waa  not  in- 
tended by  the  Code  to  change  the  common 
law  upon  this  subject."  He  further  says: 
"In  Camp  v.  Montgomery,  75  Ga.  797,  Judge 
Hall,  after  quoting  Parsons  on  Partnership, 
where  he  says  that  the  weight  of  authority 
as  well  as  reason  seems  to  be  decidedly  in 
favor  of  the  rule  that  there  may  be  a  legal 
and  valid  partnership,  although  one  or  more 
of  the  parties  are  guaranteed  by  the  others 
against  loss,  adds:  'And,  notwithstanding 
the  last  clause  of  §  1890  of  our  Code,  that 
a  common  interest  in  profits  alone  does  not 
constitute  a  partnership,  the  rule  seems  to 
be  the  some  in  this  state.'  He  adopts  the 
language  of  Judge  McCay  in  44  GflUf  that 
tlie  Code  does  not  change  the  well -settled 
rule  upon  this  subject.  It  is  true  that  there 
is  an  intimation  by  Judge  Jackson  in  Hugti- 
ley  V.  Morris,  65  Ga.  666,  that  the  Code 
changed  the  common-law  rules  upon  this 
subject ;  but  a  careful  reading  of  the  opinion 
will  show  that  it  was  obiter,  and  that  the 
court  put  the  decision  of  the  ease  upon  a 
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different  ground.''  Our  learned  brother  then 
applied  the  rulings  made  in  the  cases  which 
he  had  cited  and  discussed  to  the  case  which 
he  had  under  consideration  in  the  following 
language:  "These  being  the  rules  of  law, 
and  the  facts  of  this  case  being  applied  to 
them,  they  constitute  Powell  a  partner  of 
Marbut  as  to  third  persons.  The  facts  show, 
as  already  stated,  that  he  contributed  the 
use  of  two  houses  and  $200  to  the  business ; 
that  no  agreement  was  had  as  to  the  amount 
of  the  rent  or  the  price  of  the  money; 
.  .  .  but  he  was  to  be  repaid  by  receiving 
one  half  the  profits,  as  profits;  not  as  com- 
pensation for  the  use  of  the  houses  and 
money,  nor  as  a  measure  of  the  value  of 
them  for  rent  or  interest,  but  as  profits  in 
the  business  of  the  concern.  He  had  a  right 
to  control  or  dispose  of  his  interest  at  any 
time  he  saw  proper.  He  had  a  joint  title 
in  the  profits  with  Marbut.  He  could  have 
forced  Marbut  to  account  at  any  time  for 
his  share  of  the  profits  of  the  business. 
These  things  being  so,  we  hold  that  he  was 
a  partner  as  to  third  persons,  and  that  there 
was  no  error  in  the  charge  of  the  court 
below." 

From  these  decisions  it  seems  to  us  that 
there  is  no  escape  from  the  conclusion  that, 
as  to  third  persons,  Connor  was  a  partner 
of  Dunn.  If  these  parties  were  not  to  be 
partners,  it  is  difficult  to  see  why  anything 
should  have  been  said  between  them  as  to 
what  each  should  ''put  in"  the  business,  or 
why  Connor  ''agreed  with  Dunn  to  put  in 
[his]  16  mules  and  harness  against  [Dunn's] 
6  mules."  If  Dunn  simply  hired  Connor's 
mules  and  harness,  why  should  there  have 
been  any  discussion  or  agreement  as  to  what 
each  should  put  in  the  business  T  It  seems 
that  Connor's  testimony  would  support  a 
finding  thai,  even  as  between  themselves, 
they  formed  a  partnership,  in  which  Connor 
pat  in  his  16  mules  and  harness  against 
Dunn's  6  mules  and  services,  and  that  Dunn 
was  to  run  the  business  and  guarantee  Con- 
nor against  loss.  But>  however  this  may 
be,  we  think,  for  the  reasons  stated,  that 
under  the  laws  of  this  state  there  was  a 
partnership  as  to  third  persons.  The  mere 
fact  that  under  their  agreement  Connor  was 
not  to  be  responsible  for  any  debts  that 
might  be  contracted,  but  Dunn  alone  was  to 
assume  and  pay  them,  did  not  make  them 
any  the  less  partners  as  to  third  persons; 
for,  as  said  by  Parsons,  there  may  be  a 
legal  and  valid  partnership,  although  one  or 
more  of  the  parties  are  guaranteed  by  the 
others  against  loss.  The  question  is,  not 
what  they  intended  by  their  agreement,  but 
what  its  legal  effect  was ;  and  it  seems  clear 
to  us  that  under  the  decision  in  Buckner  v. 
Lee,  8  Ga.  289,  and  the  subsequent  decisions 
which  have  cited  and  followed  it,  there  was, 
^L.R.  A. 


at  least  as  to  third  persons,  a  partnership 
between  Dunn  and  Connor. 

We  are  aware  that  the  trend  of  modern 
outside  authorities  is  against  the  old  rule 
laid  down  in  Buckner  v.  Lee,  and  that  now 
many  courts  hold  that  persons  are  not  lia- 
ble to  third  persons  as  partners,  although 
they  share  in  the  profits  of  a  business,  un- 
less they  are  really  partners  inter  sese,  or 
have  held  themselves  out  as  partners  under 
such  circumstances  as  to  estop  them  from 
denying  that  they  were.  1  Lindley,  Partn. 
*26;  Bates,  Partn.  §  16;  Shumaker,  Partn. 
24.  For  my  own  part,  I  wish  the  law  in 
this  state  upon  the  subject  of  partnership 
had  undergone  the  change  which  is  pointed 
out  by  these  authors,  so  that,  even  as  to 
third  persons,  a  partnership  could  not  be 
held  to  exist  unless  there  was  really  a  part- 
nership inter  seae,  or  else  the  person  claimed 
to  be  a  partner  had,  by  holding  himself  out 
as  such,  estopped  himself  to  deny  that  he 
was.  This  would  greatly  simplify  matters 
in  cases  in  which  the  question  of  partner- 
ship or  no  partnership  may  arise,  and  would, 
it  seems  to  me,  place  the  law  in  such  cases 
upon  a  more  rational  and  reasonable  basis. 
But  we  are  bound  by  the  previous  decisions 
of  this  court  which  we  have  cited,  which 
are  directly  in  point,  and  must  follow  them 
so  long  as  they  stand  unreviewed  and  un- 
reversed. 

Counsel  for  defendant  in  error  cite  and 
rely  upon  the  case  of  Sankey  v.  Oolumbua 
Iran  Works,  44  Ga.  228,  in  which  it  was  held 
that,  if  the  mill,  fixtures,  and  hands  used 
in  a  sawmill  business  were  furnished  by  one 
person,  and  another  person  was  employed 
by  him  as  superintendent  only,  and  was  to 
receive  one  half  of  the  net  profits  for  his 
services,  and  had  only  a  common  interest  in 
the  profits,  there  was  no  partnership  be- 
tween the  two  as  to  third  persons.  But  we 
have  seen  that  in  that  case  Judge  McCay 
held  that  the  Code  had  wrought  no  change 
in  the  previously  existing  law,  and,  as  we 
have  said,  this  being  true,  the  decision  in 
Buckner  v.  Lee  is  decisive  of  the  question 
made  in  the  present  case.  Besides,  in  the 
Sankey  Case  it  was  held  that,  if  a  steam 
sawmill  was  furnished  by  one,  and  the  hands 
to  run  it  by  another,  who  was  also  to  super- 
intend the  work,  and  the  profits  were  to  be 
equally  divided  between  the  two,  there  was, 
under  the  Code,  a  partnership  as  to  third 
persons,  because,  in  the  language  of  Judge 
McCay,  "according  to  this  there  was  a  joint 
interest  in  the  stock,  since  that  was  made 
up  of  the  mill  and  the  hands  to  work  it." 
In  the  present  case  it  might  with  equal  pro- 
priety be  said  that  the  stock  was  in  part 
made  up  of  the  mules  and  harness  which 
were  "put  in"  by  Connor.  We  think  it 
would  be  more  accurate  in  the  former  case 
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to  Bay  that  the  stock  was  made  up  of  the 
use  of  the  mill  and  the  services  of  the  hands, 
and  in  the  present  case  that  the  stock  was 
in  part  made  up  of  the  use  of  the  mules  and 
harness  contributed  by  Connor. 

The  case  of  Thornton  v.  McDonald,  108 
Ga.  3,  33  S.  E.  680,  is  also  cited  by  counsel 
as  being  very  similar  to  the  one  under  con- 
sideration. In  that  case  it  was  held:  "An 
agreement  to  the  effect  that  the  owner 
•should  furnish  'the  mills,  the  wagons,  the 
mules,  and  the  hands,'  and  another  person, 
owning  no  interest  in  any  of  the  property, 
'should  give  the  business  [his]  personal  at- 
tention in  looking  after  it>  and  .  .  . 
have  for  [his]  services  one  half  of  the 
profits,'  does  not  constitute  such  persons 
partners  in  operating  a  sawmill.  Such  an 
agreement  creates  the  relation  of  employer 
and  employee  between  them,  but  does  not 
create  a  joint  interest  in  the  profits."  That 
case,  like  the  case  of  Bankey  y.  Oolwnbu8 
Iron  Works,  and  the  recent  case  of  Padgett 
▼.  Ford,  117  Ga.  508,  43  S.  E.  1002,  recog- 
nizes the  old  and  well-established,  though 
somewhat  subtile,  distinction  which  existed 
at  common  law  between  sharing  the  profits 
as  profits  and  reoeiving  as  compensation  for 


services  rendered  a  sum  measured  by  a  des- 
ignated proportion  of  the  profits.  Thus, 
Lord  Eldon,  in  Es  parte  Hamper^  17  Ves. 
Jr.  412,  said:  "It  is  clearly  setUed,  though 
I  regret  it,  that  if  a  man  stipulates  that  as 
the  reward  of  his  labor  he  shall  have,  not 
a  specific  interest  in  the  business,  but  a 
given  sum  of  money,  even  in  proportion  to  a 
given  quantum  of  the  profits,  that  will  not 
make  him  a  partner;  but  if  he  agrees  for  a 
part  of  the  profits  as  such,  giving  him  a 
right  to  an  account^  though  having  no  prop- 
erty in  the  capital,  he  is,  as  to  third  per- 
sons, a  partner,  and  in  a  question  with  third 
persons  no  stipulation  can  protect  him  from 
loss."  So  Story,  quoting  Chancellor  Kent^ 
says:  "There  is  a  distinction  between  a 
stipulation  for  a  compensation  for  labor 
proportioned  to  the  profits,  which  does  not 
make  a  person  a  partner,  and  a  stipulation 
for  an  interest  in  such  profits,  which  en- 
titles the  party  to  an  account  as  a  partner." 
Story,  Partn.  7th  ed  S  49. 
Judgment  reversed. 

All  the  Justices  concur. 
Motion  for  rehearing  overruled* 
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Henry  Ivm  COBB,  Appt^ 

V. 

LINCOLN   PARK   COMMISSIONERS. 
(202  III.  427.) 

1.  A  riparian  oi^ner  has,  at  common 
law,  no  rlarlit  to  build  any-  stracture 
on  the  •ubmerffed  lands  In  front  of 
lita  upland,  unless  he  owns  them,  or  is  li- 
censed to  do  bo;  the  title  of  their  owner  is 
not  burdened  by  any  servitude  in  favor  of 
the  owner  of  the  upland  to  build  wharves  out 
into  navigable  water. 

a.    Tlio     learlalature     mar    ffrant    to    a 


board  of  park  eommlaalonera  tbe  title 
to  tbe  aubmerffed  land  alonv  the 
•bore  of  a  navigable  lake  so  as  to  prerent 
the  owner  of  the  upland  from  constrnctlns 
wharves  out  to  the  line  of  navigability  with- 
out their  consent. 
8.  A  atntuto  problbltins  the  eonstrme- 
tlon  of  wharrea  Into  narlsable  'vta- 
tera  without  the  consent  of  the  Secretary  of 
War  does  not  amount  to  a  positive  declara- 
tion that  such  consent  will  confer  a  rl^bt  to 
do  so  regardless  of  the  local  laws,  and  against 
the  consent  of  the  owner  of  submerged  land 
on  which  it  is  proposed  to  build. 

(April  24,  190S.) 


Note. — Right  of  state  to  grant  tide  land  »o  ae 
to  destroy  wharfage  right  of  shore  ovmer, 

Cobb  v.  Lincoln  Park  Combs,  is  the  first 
case  in  which  this  question  has  been  directly 
decided,  aud  it  is  unfortunate  that  the  court 
did  not  cousider  the  rights  of  the  shore  owner 
as  against  the  state  a  little  more  fully.  As 
recognized  in  the  opinion,  the  riparian  owner 
has  a  right  of  access  from  his  land  to  the  wa- 
ter, which  the  state  cannot  destroy.  See  note 
to  State  ex  rel.  Denny  v.  Bridges,  40  L.  R.  A 
593 ;  Farnham,  Waters,  H  65  et  seq.  And,  in 
addition,  he  has  a  right,  as  against  all  except 
the  state,  to  wharf  out  to  reach  navigable  wa- 
ter. And  where  his  wharfage  right  has  been 
recognized  by  custom  wharves  which  have  been 
once  erected  cannot  be  taken  possession  of  by 
the  public  authorities.  Sullivan  Timber  Co.  v. 
Mobile,  124  Fed.  644. 
63  L.  R.iL 


In  England,  where  the  title  to  the  bed  of  the 
water  was  in  the  King,  the  wharfage  right  waa 
a  source  of  revenue  to  him,  so  that  Individuala 
were  not  permitted  to  place  a  wharf  on,  hia 
land  without  his  permission  upon  making  the 
required  compensation.  When,  however,  the 
states  succeeded  to  the  King's  title,  they  took 
title  to  the  land  under  the  water  for  the  com- 
mon use  of  their  citizens.  The  primary  use 
for  such  land  is  to  further  navigation  inter- 
ests. Wharves  and  piers  are  as  necessary  to 
navigation  as  are  the  ships  themselves;  and, 
since  the  riparian  owner  is  the  only  one  who 
is  in  position  to  construct  them,  the  state  mnat 
hold  the  land  subject  to  his  right  to  make  that 
use  of  the  common  property  in  furtherance  of 
navigation,  aud  he  cannot  be  deprived  of  that 
right  unless  its  exercise  would  be  detrimental 
to  the  more  general  public  right  of  navigation. 
Therefore,  the  great  weight  of  authority  la  that 
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APPEAL  by  oomplainant  from  a  decree  of 
the  Circuit  Court  for  Cook  Coiuity  in 
favor  of  defendants  in  a  proceeding  to  enjoin 
them  from  interfering  "with  complainant's 
construction  of  a  wharf.    Affirmed, 

Statement  by  Carter,  J.: 

This  was  a  bill  in  chancery  filed  in  the 
circuit  court  of  Co<*  county  by  Henry  Ives 
Cobb,  the  appellant,  as  the  owner  in  fee  sim- 
ple of  a  lot  situated  oa  the  west  bank  of 
Lake  Michigan,  and  abutting  on  the  waters 
of  the  lake.  The  bill  alleged  th&t,  as  a 
riparian  owner,  he  had  the  right  to  erect 
wharves  into  the  waters  of  the  lake  to  the 
point  of  navigability,  to  enable  him  to  reach 
the  navigable  waters,  as  the  water  in  front 
of  his  lot,  for  a  distance  of  from  500  to  600 
feet,  was  too  shallow  to  enable  the  steamers 
plying  on  the  Great  Lakes  to  approach  the 
shore  for  purposes  of  commerce;  that 
he  had  executed  a  lease  of  this  lot  to  the 
Western  Stone  Company,  binding  him  to 
erect  a  permanent  wharf  from  the  shore  into 
Lake  Michigan  to  the  point  of  navigability, 
for  the  use  of  said  company;  that  he  had 
applied  to  the  defendants,  the  commissioners 


of  Lincoln  Park,  who  claimed  title  to  the 
submerged  lands  in  front  of  appellant's 
property,  by  virtue  of  an  act  of  the  legisla- 
ture, approved  June  15,  1895,  for  leave  to 
construct  such  wharf,  but  that  permission 
had  been  refused  him,  and  that  he  had  been 
informed  by  appellees  that  they  would  pre- 
vent him  from  building  any  wharf  from  the 
shore  of  his  prop^ty  out  into  Lake  Michi- 
gan, and  would  use  their  police  force  for 
that  purpose;  that  appellant  has  the  consent 
of  the  Secretary  of  War  of  the  United  States 
to  construct  said  wharf.  The  bill  prayed 
for  an  injunction  to  enjoin  appellees  from 
interfering  with  him  in  the  construction  of 
his  wharf.  The  commissioners  answered, 
and  on  the  hearing  the  bill  was  dismissed 
for  want  of  equity.  Appellant  then  took 
this  appeal  to  this  court.  • 

Messrs,  Penee  ft  Carpenter,  for  appel- 
lant: 

The  commerce  clause  of  the  Constitution 
of  the  United  States  grants  to  Congress  the 
power  to  control  and  regulate  navigation, 
and  appellant's  rights'  in  this  regard  are 
guaranteed  and  protected  by  that  Consti- 


the  shore  owner  has  a  right  to  wharf  out  to 
the  point  oX  navigability.  Bee  note  to  Madison 
T.  Mayers,  40  L.  B.  A.  635.  This  right  is  sub- 
ject to  public  regulation,  and,  if  necessary,  the 
public  may  prohibit  It  altogether;  but  the  pro- 
hibition must  be  e^^aally  applicable  to  all  shore 
owners  in  the  same  locality,  and  discrimination 
cannot  be  made  against  one.  The  question 
then  arises.  By  what  right  can  the  state  grant 
land  to  strangers  in  such  a  way  as  to  inter- 
fere with  this  right?  There  is  no  doubt  that 
the  King,  and  the  state  as  his  successor,  may 
grant  land  under  the  water  to  private  individ- 
uals. See  note  to  Qoff  v.  Cougle,  42  L.  R.  A. 
161.  But  this  power  is  subject  to  the  rights 
of  the  shore  owner.  Riparian  rights  are  prop- 
erty, and  the  state  cannot  interfere  with  them 
under  constltntional  provisions  protecting  prop- 
erty rights.  As  long  ago  as  Magna  Charta, 
the  barons  prohibited  the  King  from  granting 
rights  In  the  water  which  would  interfere  with 
their  fishery  rights,  and  compelled  him  to  cast 
down  all  weirs  erected  in  such  a  way  as  to  in- 
terfere with  their  rights.  Moreover,  the  right 
to  grant  land  under  the  water  has  always  been 
limited  to  purposes  connected  with  fishery  and 
usTigation,  and,  upon  common-law  principles, 
the  sute  has  no  authority  to  grant  a  portion 
of  the  bed  of  a  navigable  body  of  water  for  the 
purpose  of  filling  it  up  and  converting  it  into 
s  park,  without  making  compensation  for  the 
rts^ts  of  the  shore  owner  which  will  bie  thereby 
destroyed;  and,  under  the  doctrine,  as  sug- 
gested above,  that  the  shore  owner  has,  because 
of  his  situation,  a  right  to  make  use  of  the 
common  property  for  the  erection  of  wharves  to 
deep  water,  this  right  must  be  taken  into  con- 
■Ideratlon  in  fixing  the  compensation.  But  the 
Illinois  court  has  recognized  the  i>ower  of  the 
legislature,  so  far  as  the  rights  of  the  public 
sre  concerned,  to  grant  the  land  under  the  wa- 
ter to  park  commissioners.  People  ea  rel.  Mo- 
loney V.  Kirk,  162  111.  138,  58  Am.  St.  Rep. 
277.  45  N.  B.  830.  And  in  Cobb  v.  Lincolm 
WL.il  A. 


Paxk  Comrs.^  without  any  consideration  of  the 
question  of  the  power  to  make  such  grant  so  as 
to  cut  off  the  riparian  rights,  it  holds  that 
such  a  grant  carries  all  the  rights  of  the  state 
to  prevent  the  construction  of  wharves.  The 
decision  would  be  much  more  satisfactory  if  the 
court  had  considered  the  effect  of  the  extin- 
guishment of  the  private  right  of  the  King  when 
the  state  took  title  to  the  property,  and  whether 
or  not  the  King  ever  had  any  right  to  make  a 
grant  which  would  enable  the  grantee  to  inter- 
fere with  the  wharfage  rights  of  the  shore  own- 
er. The  King's  right  to  compensation  for  the 
erection  of  wharves  belonged  to  him  solely  as  a 
branch  of  his  prerogative,  and  as  a  part  of  the 
revenue  of  the  Crown,  and  he  was  not  per- 
mitted to  pari  with  this  prerogative  right  so 
that  it  could  be  exercised  by  private  persons. 
When  this  right  is  laid  aside,  and  the  rights 
of  the  King  as  representative  of  the  public, 
which  is  the  position  now  occupied  by  the 
states,  are  considered,  he  had  no  right  to  in- 
terfere with  the  wharf  unless  It  was  a  public 
nuisance ;  and  it  would  seem  <that  now  the  sole 
limitation  upon  the  wharfage  right  of  the  ri- 
parian owner  is  that  it  should  not  constitute  a 
nuisance,  and  that  the  state  can  make  no  grant 
to  any  individual,  or  board  of  commissioners, 
which  wir  enable  the  grantee  to  interfere  with 
the  riparian  wharfage  right  unless  that  right 
Is  extinguished  by  the  power  of  eminent  do- 
main.    ITamham,  Waters.  88  113  et  seg. 

As  bearing  upon  this  question,  the  Rhode  Is- 
land court  has  recently  held  that  the  rights  of 
the  state  to  the  bed  of  public  waters  are  held  in 
trust  for  the  benefit  of  the  inhabitants  of  the 
state,  and  not  as  a  private  proprietor,  and  that 
the  only  rights  of  the  public  are  the  rights  of 
passage,  navigation,  and  fishery,  and  that,  sub- 
ject to  these  rights,  the  riparian  owner  has  a 
right  to  wharf  out,  and  that  no  grants  can  be 
made  which  will  interfere  with  this  right 
Rhode  Island  Motor  Co.  v.  Providence  (B.  I.) 
55  AU.  696.  H.  P.  F. 
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tution  and  the    several    acts    of    Congress 
passed  pursuant  theretc. 

Luxton  V.  North  River  Bridge  Co.  153  V. 
6.  525,  38  L.  ed.  808,  14  Sup.  Ct.  Rep.  891 ; 
Oihhona  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Pennsylvania  v.  Wheeling  d  B.  Bridge  Co. 
13  How.  518,  14  L.  ed.  249;  Stockton  v. 
Baltimore  d  N.  Y,  R.  Co,  1  Inters.  Com. 
Rep.  411,  32  Fed.  9;  Hatohvns  Point  Light 
House  Case,  39  Fed.  77. 

A  riparian  owner  on  a  navigable  body  of 
water  has  a  right  of  access  from  his  shore 
to  that  part  of  the  water  which  is  navigable, 
and  this  right  of  access  includes  the  right 
to  build  a  wharf  or  pier  from  the  shore  line 
to  the  nearest  convenient  point  of  naviga- 
tion. 

Lyon  V.  Fishmongers'  Co,  L.  R.  1  App. 
Cas.  G62;  Buooleuoh  v.  Metropolitan  Bd,  of 
Works,  L.  R.  5  H.  L.  418;  Metropolitan  Bd, 
of  Works  V.  McCarthy,  L.  R.  7  H.  L.  243; 
North  Bhore  R.  Co.  v.  Pion,  L.  R.  14  App. 
Cas.  612;  Byron  v.  Stimpson,  17  N.  B.  697; 
Atty.  Oen,  v.  Wemysa,  L.  R.  13  App.  Cas. 
192;  Queen  ex  ret,  Cfiioan  v.  Rynd,  16  Ir.  C. 
L.  Rep.  29;  Rumsey  v.  New  York  d  N,  E,  K. 
Co.  133  N.  Y.  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  654;  Bage  v.  New 
York,  154  N.  Y.  70,  38  L.  R.  A.  606,  61  Am. 
St.  Rep.  592,  47  N.  E.  1096;  Mather  v. 
Chapman,  40  Conn.  382,  16  Am.  Rep.  46; 
Btate  V.  Sargent  d  Co,  45  Conn.  358;  Far- 
ist  Steel  Co.  v.  Bridgeport,  60  Conn.  278, 
13  L.  R.  A.  590,  22  Atl.  561;  Clark  v.  Peck- 
ham,  10  R.  I.  35,  14  Am.  Rep.  654;  Concord 
Mfg,  Co,  v.  Robertson,  66  N.  H.  1,  18  L.  R. 
A.  679,  25  Atl.  718;  Saunders  v.  New  York 
C,  d  E,  R.  R.  Co.  144  N.  Y.  75,  26  L.  R.  A. 
378,  43  Am.  St.  Rep.  729,  38  N.  E.  992; 
Bowman  v.  Wathen,  2  McLean,  376,  Fed. 
Cas.  No.  1,740;  Meyers  v.  St.  Louis,  8  Mo. 
App.  270;  St,  Louis,  K.  d  N.  TF.  R,  Co.  v. 
St,  Louis  Union  Stock  Yards  Co,  120  Mo. 
541,  25  S.  W.  399;  AUxandria  d  F.  R,  Co, 
V.  Faunce,  31  Gratt.  761;  Baltim^ore  d  0. 
R.  Co.  V.  Chase,  43  Md.  23;  Vn^on  Depot 
Street  R.  d  Transfer  Co.  v.  Brunswick,  31 
Minn.  297,  47  Am.  Rep.  789,  17  N.  W.  626; 
Lamprey  v.  State,  52  Minn.  181,  18  L.  R. 
A.  670,  38  Am.  St  Rep.  541,  53  N.  W.  1139; 
Carli  V.  Stillwater  Street  R,  d  Transfer  Co. 
28  Minn.  373,  41  Am.  Rep.  290,  10  N.  W.I 
205;  Brishine  v.  St.  Paul  d  S,  C,  R.  Co.  23 
Minn.  114;  Diedrich  v.  Northwestern  Union 
R.  Co.  42  Wis.  248,  24  Am.  Rep.  399; 
Prieioe  v.  Wisconsin  State  Land  d  Improv. 
Co.  93  Wis.  547,  33  L.  R.  A.  645,  67  N.  W. 
918;  McLennan  v.  Prentice,  85  Wis.  427,  55 
N.  W.  764;  Delaplaine  v.  Chicago  d  N.  W.  R. 
Co.  42  Wis.  214,  24  Am.  Rep.  386;  Case  v. 
Loftus,  6  L.  R.  A.  684,  14  Sawy.  213,  39  Fed. 
730;  Backus  v.  Detroit,  49  Mich.  110,  43 
Am.  Rep.  447,  13  N.  W.  380;  Bainbridge  v. 
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Sherlock,  29  Ind.  364,  95  Am.  Dec.  644; 
Sherlock  v.  Bainbridge,  41  Ind.  42,  13  Am. 
Rep.  302;  Dutton  v.  Strong,  1  Black,  23,  17 
L.  ed.  29;  Wilson  v.  Welch,  12  Or.  353.  7 
Pac.  341 ;  Parker  v.  West  Coast  Packing  Co. 
17  Or.  510,  6  L.  R.  A.  61,  21  Pac.  822;  St. 
Paul  d  P,  R.  Co.  V.  Schurmeir,  7  Wall.  272, 
19  L.  ed.  74;  Yates  v.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  984;  Atlee  v.  Northwestern 
Union  Packet  Co.  21  Wall.  389,  22  L.  ed. 
619;  Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110; 
Gould,  Waters,  §§  149-151;  29  Am.  &  Eng. 
Enc.  Law,  p.  65. 

Mr.  Frank  Hamlin,  for  appellees: 

The  littoral  rights  of  the  shore  owners 
on  Lake  Michigan  are,  in  Illinois,  the  same 
as  the  riparian  rights  of  shore  owners  upon 
navigable  waters  in  England  by  the  com- 
mon law  in  the  fourth  year  of  James  I. 

Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Seaman  v.  Smith, 
24  111.  521;  Trustees  of  Schools  v.  SchroU, 
120  111.  518,  60  Am.  Rep.  675,  12  N.  E.  243; 
Fuller  V.  Shedd,  161  111.  462,  33  L.  R.  A. 
146,  52  Am.  St.  Rep.  380,  44  N.  E.  286; 
Rcvell  V.  People,  177  111.  468,  43  L.  R.  A. 
790,  69  Am.  St.  Rep.  257,  52  N.  E.  1062. 

These  rights  are  the  rights  of  impercepti- 
ble accretion  and  the  right  of  access  to  the 
water. 

Shively  v.  Bowlby,  162  U.  S,  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  648;  Revell  v.  PeopU, 
177  111.  488,  43  L.  R.  A.  790,  60  Am.  St 
Rep.  257,  52  N.  E.  1052. 

The  right  of  access  does  not  involve  any 
right  to  construct  purprestures  on  sub- 
merged lands,  or  to  use  in  any  way  the  bed 
of  the  water,  but  only  furnishes  a  right  of 
way  over  any  obstructions  made  by  the 
owner  of  the  submerged  lands  placed  be- 
tween the  littoral  owner  and  the  water. 

Buccleuch  v.  Metropolitan  Bd.  of  Works, 
L.  R.  6  H.  L.  418;  Lyon  v.  Fishmonger's  Co. 
L.  R.  1  App.  Cas.  662;  Austin  v.  Rutland 
R.  Co.  45  Vt.  215. 

Cases  which  hold  that  the  right  to 
wharf  out  pertains  to  the  littoral  owner  are 
based  upon  the  principle  that  the  title  or 
ownership  of  the  riparian  owner  extends  to 
the  thread  of  the  stream;  they  do  not  ap- 
ply in  those  cases  wherein  the  property  in 
question-  abuts  upon  navigable  water. 

Revell  V.  People,  177  111.  468,  43  L.  R.  A. 
790,  69  Am.  St.  Rep.  257,  62  N.  £.  1052; 
Middleton  v.  Pritchard,  4  111.  610,  38  Am. 
Dec.  112;  Ensminger  v.  People,  47  111.  384, 
95  Am.  Dec.  495;  Chicago  v.  Laflin,  49  III. 
176;  Braxon  v.  Bressler,  64  111.  488;  People 
ex  ret.  Highway  Comrs.  v.  Madison  County, 
125  111.  23,  17  N.  E.  147;  Washington  Ice 
Co.  v.  Shortall,.  101  UL  52,  40  Am.  Rep. 
196. 
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By  tbe  eommon  law  any  encroachment 
upon  property  or  ground  in  tide  waters  be- 
low high-water  mark  might  be  seized  by  the 
King  as  an  unauthorized  addition  to  his 
lands,  or  it  might  be  abated  at  his  discre- 
tion without  regard  to  the  question  whether 
it  was  also  a  public  nuisance. 

Hal^  De  Jure  Maris,  chap.  3,  6;  Har- 
grave's,  Law  Tracts;  Atiy.  Oen.  v.  Parme- 
ier,  10  Price,  378;  Atiy.  Oen,  v.  Richards, 
2  Anstr.  603;  Aity.  Gen,  v.  Johnson,  2  Wils. 
Ch.  87;  Bevell  v.  People,  177  111.  468,  43  L. 
R.  A.  790,  69  Am.  St.  Rep.  257,  52  N.  E. 
1052;  Gould,  Waters,  U  21,  167;  Coulson 
&  F.  Waters,  16;  Atiy,  Oen,  v.  Terry,  L.  R. 
9  Ch.  423;  Aity,  Oen,  v.  Burridge,  10  Price, 
350;  Atty,  Oen,  v.  London,  8  Beav.  270,  1  H. 
L.  Cas.  440. 

Owners  of  land  bordering  on  navigable 
water  have  no  title  to  the  soil  submerged  be- 
low water,  or  right  appurtenant  to  build 
wharfs  out  into  the  same. 

Austin  V.  Rutland  R,  Co.  45  Vt.  215; 
Dana  v.  Jackson  Street  Wharf  Co.  31  Cal. 
118,  89  Am.  Dec  164;  Gould,  Waters,  Klf  21, 
93,  167;  8hively  v.  Bowlhy,  152  U.  S.  1,  38 
L.  ed.  331,  14  Sup.  Ct.  Rep.  548;  Eisenhach 
y.  Hatfield,  2  Wash.  236,  12  L.  R.  A.  632,  26 
Pac  539;  Ravenswood  v.  Fleming,  22  W. 
Va.  62,  46  Am.  Rep.  486;  Stevens  v.  Pater- 
son  A  M.  R.  Co,  34  N.  J.  L.  532,  3  Am.  Rep. 
269;  Sage  v.  New  York,  154  N.  Y.  61,  38  L. 
R.  A.  606,  01  Am.  St.  Rep.  592,  47  N.  E. 
1096. 

The  legislature  has  power,  by  the  act  of 
1895,  to  authorize  a  park  board  to  extend 
a  driveway  over  and  upon  the  waters  of 
Lake  Michigan  so  long  as  the  same  does 
not  interfere  with  navigation,  oonunerce,  or 
the  right  of  fishery. 

People  ex,  rel,  Moloney  v.  Kirk,  162  111. 
138,  53  Am.  St.  Rep.  277,  46  N.  E.  830. 

A  purpresture  cannot  be  allowed  in  a 
public  highway. 

Hihbard  v.  Chicago,  173  111.  91,  40  L.  R. 
A.  621,  50  N.  E.  256. 

The  lawfully  authorized  construction  of  a 
public  improvement  will  not  be  restrained 
by  injunction  at  the  suit  of  an  abutting 
property  owner, — ^where  his  property  is  not 
taken  for  such  purpose, — for  the  reason  that 
he  has  a  complete  remedy  by  aji  action  at 
law  for  damages. 

Doane  v.  Lake  Street  Elev.  R.  Co.  165  111. 
510,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265, 
46  N.  E.  620. 

The  provision  of  the  act  of  Congress  con- 
ferring upon  the  Secretary  of  War  authority 
concerning  the  construction  of  bridges,  piers, 
etc.,  in  navigable  waters  does  not  deprive 
the  states  of  authority  relative  to  such  mat- 
ters, but  merely  creates  an  additional  and 
cumulative  remedy  to  prevent  such  struc- 
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tures,  although  lawfully  authorized,  from  in- 
terfering with  commerce. 

Lake  Shore  d  M.  8,  R.  Co.  v.  Ohio,  166 
U.  S.  366,  41  L.  ed.  747,  17  Sup.  Ct.  Rep. 
367. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case,  as  stated 
by  appellant,  is  whether  the  owner  of  land 
bordering  on  and  adjacent  to  the  waters  of 
Lake  Michigan  has  a  right  of  access  from 
his  own  property  to  a  point  in  the  lake 
where  the  waters  are  navigable,  and  wheth- 
er, in  the  exercise  of  this  right,  he  may 
erect  a  wharf  or  pier  from  his  shore  line 
over  the  submerged  lands  in  the  shallow 
water  to  the  point  of  navigability  in  the 
lake.  Appellant  insists  that  the  riparian 
owner  has  this  right  of  access,  and  tiiat  it 
includes  the  right  to  wharf  out, — ^that  is, 
to  erect  wharves  and  piers  in  front  of  his 
land. 

The  riparian  owner's  right  of  access  from 
his  land  to  the  lake — in  other  words,  the 
right  to  pass  to  and  from  the  waters  of 
the  lake  within  the  width  of  his  premises 
as  they  border  on  the  lake — ^has  been  ex- 
pressly recognized  by  this  court  as  a  com- 
mon-law right,  which  cannot  be  taken  from 
him  without  just  compensation.  Revell  v. 
People,  177  111.  468.  43  L.  R.  A.  790,  69  Am. 
St.  Rep.  257,  52  N.  E.  1052.  In  a  large 
number  of  the  cases  relied  on  by  the  appel- 
lant this  right  of  access  was  the  only  ques- 
tion involved,  and  they  are  authority  only 
to  that  extent.  It  is  true  the  courts  in 
many  cases  have  indulged  in  general  ex- 
pressions as  to  what  is  included  in  the 
owner's  right  of  access  to  the  water,  and 
have  stated  the  right  to  erect  wharves  and 
piers  as  one  of  the  rights  included  therein; 
but  this  was  by  way  of  illustration,  and 
was  not  necessary  to  the  decision  of  the 
ca.»e.  Many  judges,  in  dealing  with  the 
question  of  riparian  rights,  seem  to  have 
enlarged  on  those  rights,  and  to  have  as- 
sumed that  the  right  to  erect  a  wharf  on 
the  shore  and  into  the  water,  even  to  the 
point  of  navigability,  was  a  common-law 
right,  although  the  point  decided  did  not 
involve  this  question. 

This  whole  subject  is  intimately  connect- 
ed with  the  ownership  of  the  soil  under  the 
water  of  the  sea,  lake,  or  navigable  stream, 
as  the  case  may  be.  In  England,  since  the 
time  of  Lord  Hale,  it  has  been  treated  as  set- 
tled that  the  title  in  the  soil  of  the  sea,  or 
of  arms  of  the  sea,  below  ordinary  high- 
water  mark,  is  in  the  sovereign,  except  so 
far  as  an  individual  or  a  corporation  has 
acquired  rights  in  it  by  express  grant,  or 
by  prescription  or  usage,  and  that  this  title 
{jus  privatum) f  whether  in  the  sovereign 
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or  in  the  subject,  is  beld  subject  to  the  pub- 
lic right  (/iM  publioum)  of  navigation  and 
fishing.  Shively  v.  Bowlhy,  152  U.  S.  1, 
38  L.  ed.  331,  14  Sup.  Ct.  Rep.  648.  This 
is  the  doctrine  of  this  state  as  applied  to 
the  lands  under  the  navigable  waters  of 
Lake  Michigan.  People  eao  rel.  Moloney  v. 
Kirk,  162  111.  138,  53  Am.  St  Rep.  277,  45 
N.  E.  830;  Ret  ell  v.  People,  177  111.  468, 
43  L.  R.  A.  790,  69  Am.  St.  Rep.  257,  62  N. 
E.  1052. 

The  state  has  granted  the  land  covered 
by  the  waters  of  Lake  Michigan  that  lies 
immediately  in  front  of  appellant's  lands  to 
appellees,  the  park  commissioners,  for  cer- 
tain specific  purposes,  and  the  title  thereto 
is  now  in  them  for  the  purposes  declared  in 
the  act.  Act  June  15,  1895;  Laws  1896,  p^ 
282.  This  the  legislature  was  competent  to 
do.  People  ex  rel,  Moloney  v.  Kirk,  162  111. 
138,  53  Am.  St.  Rep.  277,  45  N.  E.  830. 
The  property  in  the  dry  land  or  upland  be- 
ing in  one  person,  and  the  property  in  the 
submerged  land  immediately  in  front  there- 
of being  in  another,  it  would  seem  to  be 
only  consonant  with  legal  principles  that 
the  consent  of  the  latter  must  be  obtained 
before  any  erections  can  be  put  on  the  sub- 
merged soil.  But  the  appellant  claims  that 
by  the  common  law  he  had  the  right  to  erect 
a  wharf  or  other  structure  in  aid  of  navi- 
gation on  the  submerged  land  in  front  of 
his  upland,  and  that  the  title  of  appellees 
is  burdened  with  such  easement  or  right  in 
him.  In  Revell  v.  People  we  said  (p.  484, 
177  111.,  p.  795,  43  L.  R.  A.,  p.  265,  69  Am. 
St.  Rep.,  and  p.  1057,  52  N.  £.) :  "In  the 
well-known  case  of  Bhively  v.  Bowlhy,  152 
U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Rep.  548, 
the  Supreme  Court  of  the  United  States, 
after  a  thorough  examination  of  the  authori- 
ties. Held  that  the  common  law  of  England 
is  the  law  of  this  country  upon  the  question 
of  the  rights  of  a  shore  owner,  except  where 
it  has  been  modified  by  the  Constitutions, 
statutes,  or  usages  of  the  different  states, 
or  by  the  Constitution  and  laws  of  the 
United  States.  The  court  also  held  that  the 
rights  of  these  owners  have  been  committed 
to  the  several  states,  and  that  each  state  has 
dealt  with  the  lands  under  tide  water  with- 
in its  boundaries  according  to  its  own  no- 
tion of  right  and  public  policy."  "This 
state  has  adopted  the  common  law  as  it 
existed  prior  to  March  24,  1606, — ^the  fourth 
year  of  James  L, — and,  in  the  absence  of 
any  statute  of  the  state  changing  the  com- 
mon law  in  regard  to  rights  of  riparian  or 
littoral  owners,  the  conmion  law  as  it  then 
existed  must  control."  (P.  479,  177  111.,  p. 
793,  43  L.  R.  A.,  p.  261,  69  Am.  St.  Rep.,  and 
p.  1055,  52  N.  E.)  "We  are  aware  of  no 
statute  of  this  state  changing  the  common 
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law,  nor  has  there  been  established  any  cus- 
tom or  usage  which  modifies  the  common 
law."  (P.  484,  177  Dl.,  p.  795,  43  L.  R.  A., 
p.  266,  69  Am.  St.  Rep.,  and  p.  1057,  62  N. 
E.) 

What,  then,  is  the  common  law  in  T^&rd 
to  the  right  of  a  riparian  owner  to  build 
a  wharf  out  from  his  upland  into  the  waters 
of  the  lakeT  In  a  note  to  Madison  v.  May- 
ers, 40  L.  R.  A.  635,  the  author  treats  the 
whole  subject  of  the  right  to  build  wharves 
exhaustively.  In  England  there  were  sev- 
eral adverse  rights  to  be  considered  in  de- 
termining whether  or  not  a  riparian  owner 
had  a  right  to  construct  a  wharf.  We  need 
refer  to  but  two  in  this  discussion.  There 
was  the  King's  jus  prii^tum  in  the  soil 
covered  by  water,  and  there  was  the  jus 
publicum,  which  was  the  right  to  have  the 
water  kept  free  from  obstructions  for  the 
purpose  of  navigation.  An  interference 
with  this  latter  right  was  a  nuisance,  and 
would  be  abated  as  such.  It  is  stipulated 
in  the  case  at  bar  that  the  appellant's 
wharf,  if  erected,  would  not  obstruct,  inter- 
fere with,  burden,  or  prevent  navigation 
upon  Lake  Michigan.  This  question  is 
therefore  not  in  the  case.  An  invasion  of  the 
King's  fus  privatum,  or  private  property  in 
the  soil  covered  by  water,  was  a  purpresture. 
It  is  laid  down  by  all  the  old  writers  that 
it  might  be  committed  either  against  the 
King,  the  lord  of  the  fee,  or  any  other  sub- 
ject. A  purpresture  is  not  a  nuisance  un- 
less it  also  interferes  with  navigation,  it 
may  be  abated  by  the  Crown  or  the  owner 
of  the  shore,  or  restrained  by  injunction  at 
the  suit  of  the  Attorney  General,  whether 
it  creates  a  nuisance  or  not.  The  remedy 
for  the  Crown  was  either  by  an  information 
of  intrusion  at  the  common  law,  or  by  an 
information  at  the  suit  of  the  Attorney 
General  in  equity.  In  case  of  a  judgment 
upon  an  information  of  intrusion,  the  erec- 
tion complained  of,  whether  it  was  a  nui- 
sance or  not,  was  abated.  But  upon  a  decree 
in  equity,  if  it  appeared  to  be  a  mere  pur- 
presture without  being  at  the  same  time  a 
nuisance,  the  court  might  direct  an  inquiry 
to  be  made  whether  it  was  more  beneficial 
to  the  Crown  to  abate  the  purpresture  or  to 
suffer  the  erections  to  remain,  and  be  arrent- 
ed.  Lord  bale,  in  Hargrave's  Law  Tracts, 
p.  86;  Coulson  &  F.  Waters,  p.  15;  Wood, 
Nuisances,  §  84;  Eden,  Inj.  chap.  11;  Story, 
Eq.  Jur.  §  922;  Gould,  Waters,  §  21;  An- 
gell.  Tide  Waters,  p.  200;  Revell  v.  People^ 
177  HI.  468,  43  L.  R.  A.  790,  69  Am.  St. 
Rep.  257,  52  N.  E.  1052;  Shively  v.  Bou>lby, 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep. 
548,  and  cases  dted. 

It  has  been  generally  recognized  by   the 
courts  .that  wharves  are  almost  as  essential 
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to  commerce  as  the  water  ways  themselves. 
The  proceeding  at  the  common  law  to  obtain 
leave  to  build  a  wharf  on  the  King's  tide 
land  was  by  writ  of  ad  quod  damnum  to 
ascertain  what  injury  would  ensue.  Upon 
the  return  of  a  favorable  verdict,  the  pro- 
posed work  was  authorized  by  the  King's 
license.  Without  such  a  writ  and  a  favor- 
able inquisition  thereof,  those  who  erected 
such  purprestures  did  it  at  their  peril,  and 
to<^  the  risk  of  the  structure  being  pro- 
nounced a  nuisance  or  abated.  Gould,  Wa- 
ters, 5  21;  Concord  Mfg,  Co.  v.  Robertson, 
66  N.  H.  1,  18  L.  R.  A.  679,  25  Atl.  718; 
King  v.  Russell,  6  Bam.  &  C.  566.  The 
language  used  shows  that  the  owner  of  the 
submerged  soil,  at  common  law,  had  the 
right  to  say  whether  he  would  allow  the 
owner  of  the  adjoining  dry  land  to  build  out 
a  wharf  into  the  water,  on  the  soil  of  the 
former,  or  not. 

In  Btorer  v.  Freeman,  6  Mass.  435,  4  Am. 
Bee.  155,  it  was  said  that  one  of  the  earliest 
objects  to  which  the  settlers  in  Massachu- 
setts gave  their  attention  was  commerce. 
For  this  purpose,  wharves  erected  below 
high-water  mark  were  a  necessity.  But  the 
colony  was  not  able  to  build  them  at  pub- 
lie  expense.  To  induce  persons  to  erect 
them,  the  common  law  of  England  was  al- 
tered by  ordinance  providing  that  the  pro- 
prietors of  land  adjoining  on  the  sea  should 
hold  to  low-water  mark  where  the  tide  did 
not  abate  more  than  100  rods.  This  was  the 
ordinance  of  1647,  commonly  known  as  the 
"ordinance  of  1641."  Com.  v.  Alger,  7 
Cush.  53. 

How  the  American  colonies,  the  original 
states  of  the  Union,  modified  the  conmion 
law  to  suit  their  needs,  both  by  custom  and 
usage  and  by  statute,  is  elaborately  discuss- 
ed by  Mr.  Justice  Gray  in  Shively  v.  Botd- 
6y,  152  U.  8.  1,  38  L.  ed.  331,  14  Sup.  Gt. 
Rep.  548,  and  it  would  be  a  work  of  superer- 
ogation to  review  the  ground  he  has  so  ably 
covered.  His  conclusion  is:  "There  is  no 
universal  and  uniform  law  upon  the  subject; 
but  that  each  state  has  dealt  with  the  lands 
under  the  tide  waters  within  its  borders  ac- 
cording to  its  own  views  of  justice  and  pol- 
icy, reserving  its  own  control  over  such 
lands,  or  granting  rights  therein  to  individ- 
uals or  corporations,  whether  owners  of  the 
adjoining  upland  or  not,  as  it  considered  for 
the  best  interests  of  the  public.  Great  cau- 
tion, therefore,  is  necessary  in  applying 
precedents  in  one  state  to  cases  arising  in 
another." 

A  number  of  American  cases  sustaining 
the  right  of  the  riparian  owner  to  wharf  out 
seem  to  be  based  on  expressions  as  to  the 
common  law  found  in  some  of  the  English 
cases;  others  are  really  founded  on  the  rule 
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of  the  state  extending  the  ownership  of  the 
riparian  owner  to  the  center  thread  of  the 
stream.  A  large  number  of  these  cases  mere- 
ly determine  the  riparian  owner's  right  of 
access,  and  the  right  to  wharf  out  was  not 
in  controversy.  The  cases  most  generally 
relied  on  in  this  country  to  sustain  this 
right  are  Dutton  v.  Strong,  1  Black,  23,  17 
L.  ed.  29;  8t.  Paul  d  P.  R.  Co.  v.  Schurmeir, 
7  Wall.  272,  19  L.  ed.  74;  Yates  v.  Milwau- 
kee, 10  Wall.  497,  19  L.  ed.  984;  and  Illinois 
C.  R.  Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110.  The  authority 
of  these  cases  has  been  substantially  repudi- 
ated by  Shively  v.  Bowlby,  152  U.  S.  1,  38 
L.  ed.  331,  14  Sup.  Ct.  Rep.  548,  in  which 
it  was  said  that  none  of  the  three  cases 
first  named  called  for  the  laying  down  or 
defining  of  any  general  rule,  independent  of 
local  law  or  usage  or  of  the  particular  facts 
before  the  court.  Speaking  of  these  cases, 
this  court  said,  in  Revell  v.  People  (p.  488, 
177  III.,  p.  795,  43  L.  R.  A.,  p.  268,  69  Am. 
St.  Rep.,  and  p.  1059,  52  N.  E.) :  "If  the 
three  cases  cited  did  not  call  for  the  laying 
down  of  a  general  rule,  independently  of  lo- 
cal law  or  usage  in  the  states,  as  was  held 
in  the  Shively  Case,  the  doctrine  laid  down 
in  the  Illinois  Central  Case  could  not  be 
predicated  upon  those  cases.  Moreover,  we 
regard  the  rule  established  by  the  common 
law  as  the  safer  and  better  doctrine,  and,  as 
each  state  has  the  right  to  determine  for  it- 
self the  title  and  rights  of  riparian  owners 
within  its  border,  we  regard  it  a  better  pol- 
icy for  all  concerned  to  adhere  to  the  com- 
mon-law rule  rather  than  follow  the  doctrine 
laid   down  in  the  Illinois  Central  Case. 

In  Soranton  v.  Wheeler,  179  U.  S.  141,  46 
L.  ed.  126,  21  Sup.  Ot.  Rep.  48,  the  only 
questions  to  be  decided  were  the  right  of 
access  to  a  navigable  stream,  and  the  own- 
er's right  to  compensation  when  this  right 
of  access  was  injured  or  lost  by  any  act  of 
the  general  government  in  aid  of  navigation. 
In  Morris  v.  United  States,  174  U.  S.  196, 
43  L.  ed.  946,  19  Sup.  Ct.  Rep.  649,  it  was 
held  that  the  claimants  were  not  riparian 
owners,  as  a  public  street  intervened  be- 
tween them  and  the  river,  and  consequently 
there  was  no  question  of  the  extent  of  ripa- 
rian rights  to  be  decided.  In  the  Revell  Case 
this  court  stated  the  rights  of  a  riparian 
owner  at  common  law  to  be  the  right  to  ac- 
cretions and  the  right  of  access, — that  is, 
the  right  to  pass  to  and  from  the  waters  of 
the  lake  within  the  width  of  his  premises 
as  bordered  on  the  lake, — and  then  said  (p. 
484,  177  ni.,  p.  795,  43  L.  R.  A.,  p.  265,  69 
Am.  St.  Rep.,  and  p.  1057,  52  N.  E.): 
"These  are  common-law  rights,  and,  as  we 
understand  the  law,  they  are  the  only  com- 
mon-law rights  possessed  by  the  shore  own- 
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er.  Other  rights  may  have  been  conferred 
in  different  states  by  statute,  usage,  or  cus- 
tom, but  the  question  involved  here  is  wheth- 
er such  additional  rights  exist  in  this  state." 
It  is  further  said  (p.  485,  177  111.,  p.  795, 
43  L.  R.  A.,  p.  2G6,  69  Am.  St.  Rep.,  and  p. 

1058,  52  N.  E.) :  "Under  the  common  law 
as  declared  in  this  case  [Shively  v.  Boiclhy], 
— and  it  is  fullj  sustained  by  the  authori- 
ties,— it  is  apparent  that  appellant,  as  own- 
er of  premises  bounded  on  Lake  Michigan, 
took  no  title  to  any  submerged  lands  under 
the  waters  of  the  lake,  nor  did  he,  by  vir- 
tue of  being  a  fhore  owner,  have  any  right 
to  construct  pif^rs  upon  the  submerged 
lands  without  the  consent  of  the  state.*' 
The  question  to  be  decided  in  the  Revell 
Case  was  whether  the  riparian  owner  had 
the  right  to  build  piers  out  in  the  water  in 
order  to  protect  the  shore  of  his  lands  from 
erosion.  This  right  was  denied,  and  the 
court  further  said  (p.  480,  177  111.,  p.  796, 
43  L.  R.  A.,  p.  260,  69  Am.  St.  Rep.,  and  p. 

1059,  62  N.  E.):  "As  we  understand  the 
common  law,  any  structure  placed  upon  the 
land  of  the  state  below  or  beyond  the  wa- 
ter's edge  in  the  waters  of  the  lake  is  a  pur- 
presture,  and  may  be  abated  in  a  proceed- 
ing instituted  on  behalf  of  the  people." 

After  a  careful  reading  of  the  authorities, 
we  see  no  reason  to  recede  from  the  position 
taken  in  the  Revell  Case,  and  are  satisfied 
that  by  the  common  law,  unmodified  by  lo- 
cal usage,  custom,  or  statute,  a  riparian 
owner  had  no  right  to  build  any  structures 
on  the  submerged  lands  in  front  of  his  own 
land  unless  he  owned  such  submerged  lands 
or  had  a  license  to  do  so.  The  title  of  the 
owner  of  such  submerged  lands  is  not  bur- 
dened with  an  easement  in  favor  of  the  own- 
er of  the  adjoining  upland  to  build  wharves 
out  to  navigable  tvater.  Such  being  the 
common  law,  it  is  the  law  of  this  state  until 
altered  by  the  legislature. 

Appellant  also  claims  that,  by  virtue  of 
the  license  from  the  Secretary  of  War,  he  is 
entitled  to  build  this  wharf,  because,  as  he 
says,  a  license  from  the  executive  officer  of 
the  government  to  build  this  wharf  means 
permission  and  authority  from  the  United 
States  government  to  do  so,  and,  such  per- 
mission and  authority  being  granted,  neith- 
er the  state  nor  any  of  its  agents  has  any 
control  over  the  subject-matter.  He  refers 
to  the  river  and  harbor  act  of  Congress  of 
September  19,  1890  (26  Stat,  at  L.  chap. 
907,  p.  426),  as  sanctioning  his  contention. 
Section  7  of  this  act  was  superseded  by  §§ 
9  and  10  of  the  river  and  harbor  act  of 
March  3,  1899,  chap.  425  (30  Stat,  at  L. 
1121, 1151  [U.  S.  Comp.  Stat.  1901,  p.  3540] ) . 
Section  10  of  the  latter  act  is  as  follows: 
''That  the  creation  of  any  obstruction  not 
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affirmatively  authorized  by  CongnBB,  to  the 
navigable  capacity  of  any  of  the  waters  of 
the  United  States,  is  hereby  prohibited; 
and  it  shall  not  be  lawful  to  build  or  coidl- 
merce  the  building  of  any  wharf,  pier,  dol* 
phin,  boom,  weir,  breakwater,  bulkliead, 
jetty,  or  other  structures,  in  any  port,  road- 
stead, haven,  harbor,  canal,  navigable  river, 
or  other  water  of  the  United  States  outside 
established  harbor  lines  or  where  no  ba.rbor 
lines  have  been  established,  except  on  plans 
recommended  by  the  chief  of  engineers  and 
authorized  by  the  Secretary  of  War;  and  it 
shall  not  be  lawful  to  excavate  or  fill,  or  in 
any  manner  alter  or  modify,  the  course,  lo- 
cation, condition,  or  capacity  of  any  port., 
roadstead,  haven,  harbor,  canal,  lake,  har- 
bor of  refuge  or  enclosure  within  the  limits 
of  any  breakwater,  or  of  the  channel  of  any 
navigable  water  of  the  United  States,  unless 
the  work  has  been  recommended  by  the  chief 
of  engineers  and  authorized  by  the  Secretary 
of  War  prior  to  beginning  the  same."  Thest 
provisions  of  the  law  were  designed  to  pro- 
tect the  navigable  waters  of  the  United 
States  from  encroachment  and  from  obstruc- 
tions to  navigation,  and  commit  the  duty  of 
their  protection  to  an  officer  of  the  general 
government,  without  wtiose  permission  no 
structures  can  be  erected  in  them. 

It  is  conceded  that  the  power  of  Confess 
over  the  navigable  waters  of  the  country  is 
derived  from  the  commerce  clause  in  the 
Constitution  of  the  United  States,  and  that 
it  is  exclusive  and  paramount  whenever 
Congress  has  definitely  spoken  on  any  sub- 
ject under  its  jurisdiction.  It  has  been  held 
by  the  Federal  courts  that  when  Congress 
has  authorized  tl^e  erection  of  a  bridge  it  is 
not  necessary  to  obtain  the  consent  of  the 
state  authorities  for  its  erection,  and  that 
no  compensation  need  be  made  to  the  state 
for  the  use  of  its  property  in  the  lands  un- 
der water  {Stockton  v.  Baltimore  &  N.  Y. 
R,  Co.  1  Inters.  Com.  Rep.  411,  32  Fed.  9), 
and  that  an  individual  has  no  claim  for  com- 
pensation when  the  general  governmoit 
erects  piers  on  his  submerged  lands,  in  aid 
of  navigation,  and  thus  cuts  off  his  access 
to  the  water.  Soranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48. 
But,  however  that  may  be,  we  are  of  the 
opinion  that  the  act  prohibiting  the  erection 
of  wharves  without  the  consent  of  the  Sec- 
retary of  War  is  a  mere  regulation  for  the 
benefit  of  commerce  and  navigation,  and  that 
the  license  or  permission  of  the  Secretary  of 
War  is  only  a  finding  and  declaration  of 
such  officer  that  such  proposed  structure 
would  not  interfere  with  or  be  detrimental 
to  navigation,  and  not  that  it  is  equival^it 
to  a  positive  declaration  by  the  authority  of 
Congress  that  the  licensee  may  build    the 
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wharf  or  other  atnictare  without  first  ob- 
taining the  eonsent  of  the  owner  of  the  sub- 
merged land  on  which  it  is  his  purpose  to 
build.  Appellant  not  having,  by  the  law 
of  this  state,  the  right  to  construct  a  wharf 
orer  his  neighbor's  submerged  lands  with- 
out his  neighbor's  consent,  could  not  acquire 
that  right,  without  his  neighbor's  consent, 
by  obtaining  a  license  from  the  Secretary  of 
War. 

We  are  further  strengthened  in  this  view 
by  i  11  of  the  act  of  Congress  of  1899  (a 
substantial  re-enadmeut  of  §  12  of  the  act 
of  1890),  which  authorizes  the  Secretary  of 
War  to  establish  harbor  lines,  beyond  which 
no  piers,  wharves,  bulkheads,  or  other  works 
shall  be  extended,  except  under  such  regu- 
lations as  may  be  prescribed  from  time  to 
time  by  him.  A^hen  harbor  lines  are  estab- 
lished, no  permit  or  license  from  the  Secre- 
tary of  War  is  necessary  to  build  a  wharf 
not  extending  beyond  such  lines.  It  cer- 
tainly cannot  be  said  that  because  the  stat- 
ute does  not  make  a  license  necessary  in  such 
a  case,  a  riparian  owner  can  build  his  wharf 
within  the  harbor  lines,  in  a  state  where 


the  right  to  wharf  out  is  not  recognised, 
without  the  consent  of  the  owner  of  the  sub- 
merged land.  The  fixing  of  harbor  lines  is 
only  a  finding  by  an  officer  of  the  govern- 
ment that  erections  within  such  lines  will 
not  injure  or  interfere  with  navigation.  If 
parties  choose  to  build  within  such  harbor 
lines,  the  general  government  will  not  inter- 
fere. It  is  not  a  declaration  touching  the 
rights  of  the  owners  of  the  submerged  lands 
in  the  harbor.  When  harbor  lines  are  not 
established,  or  beyond  established  harbor 
lines,  the  permission  of  the  general  govern- 
ment to  build  a  wharf  in  navigable  waters 
is  necessary.  But  such  permission  is  not 
given  to  override  the  rights  of  the  owners  of 
the  submerged  lands.  It  is,  as  said  above, 
a  declaration  by  the  guardian  of  the  inter- 
ests of  the  public  at  large  that  the  proposed 
structure  will  not  interfere  with  navigation. 
It  is  strictly  permissive,  and.  not  an  authori- 
zation by  paramount  authority  to  build  the 
structure. 

The  decree  of  the  Oirouit  Ocurt  will  he 
affirmed^ 
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*  1.  One  'Who  la  entirely  lirnorant  of 
the  mennlnigr  of  the  ceremony  of  ad- 
mtnUterlna:  an  oath  is  not  a  competent 
witness. 

2.  A  mllnff  ■uatalnlnff  a  demurrer  to 
the  evidence  will  not  be  reversed,  notwith- 
standing that  sufficient  evidence  was  actually 
admitted  by  the  trial  court  to  make  a  prima 
fade  case  for  plaintiff,  where  a  part  of  the 
evidence  essential  for  that  purpose  was  in- 
competent and  admitted  over  proper  objec- 
tion, although  It  was  not  formally  stricken 
out,  and  no  notice  was  given  plaintiff  that 
It  was  to  be  disregarded. 

(July  10,  1908.) 

ERROR  to  the  District  Court  for  Leaven- 
worth County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
lied to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

*  Headnotes  by  Mason,  J. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Atwood  ft  Hooper  and  Leo 
Bond,  for  plaintiff  in  error: 

More  care  must  be  used  towards  a  child 
of  tender  years,  and  less  care  must  be  ex- 
pected of  him  than  an  adult. 

Kansas  P.  R.  Co.  v.  Whipple,  39  Kan. 
631,  18  Pac  730;  Washington  d  G.  II.  Co. 
V.  Oladmon,  16  Wall.  401,  21  L.  ed.  114. 

Contributory  negligence  of  the  person  in- 
jured will  not  prevent  recovery,  where  such 
negligence  was  known  to  the  party  causing 
the  injury,  and  the  injury  could  have  been 
avoided  by  the  use  of  reasonable  and  or- 
dinary care. 

37  Century  Digest,  p.  475,  §  115;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  30  L. 
ed.  485,  12  Sup.  Ct.  Rep.  679;  Denver  d  B. 
P.  Rapid  Transit  Co.  v.  Diryer,  20  Colo. 
132,  36  Pac.  1106;  Indianapolis  d  C.  R:  Co. 
V.  McClure,  26  Ind.  370,  89  Am.  Dec.  467: 
Romick  v.  Chicago,  R.  I.  d  P.  R.  Co.  62 
Iowa,  167,  17  N.  W.  458;  McGuire  v.  Vicks- 
burg,  8.  d  P.  R.  Co.  46  La.  Ann.  1543,  16 
So.  457;  Christian  v.  Illinois  C.  R.  Co. 
(Miss.)  12  So.  710;  Czezeiczka  v.  Henton- 
Bellefontaine  R.  Co.  121  Mo.  201,  25  S.  W. 
Oil;  Burnett  v.  Burlington  d  M.  R.  Co.  16 


Note. — As  to  competency  of  children  as  wit- 
nesses, including  cases  as  to  sufficiency  of  ap- 
preciation of  nature  of  oath,  see  also,  in  this 
series,  SUte  t.  Michael,  19  L.  B.  A.  605,  and 
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note;  State  v.  Juneau,  24  L.  R.  A.  857;  State 
V.  Washington,  42  L.  R.  A.  553;  and  Utter- 
mohlen  v.  Bogg's  Run  MIn.  ft  Mfg.  Co.  50  L. 
R.  A.  911. 
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Neb.  332,  20  N.  W.  280;  Styles  v.  Richmond 
d  D.  R.  Co.  118  N.  C.  1084,  24  S.  E.  740; 
Oulf,  O.  dr  8,  F,  R.  Co,  V.  Danshank,  6  Tex. 
Civ.  App.  386,  25  S.  W.  296;  Hall  v.  Ogdm 
City  Street  R.  Co,  13  Utah,  243,  57  Am.  St. 
Rep.  726,  44  Pac.  1046;  Young  v.  Clark,  16 
Utah,  42,  50  Pac.  833;  McKean  v.  Burling- 
ton, 0. 12.  d  y,  R.  Co,  55  Iowa,  192,  7  N.  W. 
605 ;  Furcell  v.  Chicago  d  N,  W.  R.  Co.  109 
Iowa,  628,  77  Am.  St.  Rep.  557,  80  N.  W. 
682 :  Houston  d  T.  C.  R.  Co.  v.  Wallace,  21 
Tex.  Civ.  App.  394,  53  S.  W.  77 ;  Houston  d 
T.  C.  R.  Co.  V.  Harvin  (Tex.  Civ.  App.)  64 
S.  W.  629;  Anderson  v.  Hopkins,  33  C.  C. 
A.  346,  63  U.  S.  App.  533,  91  Fed.  77;  Louis- 
ville d  N.  R.  Co.  V.  Kemery,  23  Ky.  L.  Rep. 
1734,  66  S.  W.  20;  Atchison,  T.  d  S.  F.  R. 
Co.  V.  Todd,  54  Kan.  651,  38  Pac.  804;  Johns- 
ton V.  Atchison,  T.  d  S.  F.  R.  Co.  56  Kan. 
263,  43  Pac.  228;  Union  P.  R.  Co.  v.  Ure,  56 
Kan.  473,  43  Pac.  776. 

Messrs.  Waseener,  Doiter,  ft  Orr,  for 
defendant  in  error: 

Among  the  defects  of  understanding  which 
disqualified  witnesses  at  common  law  was 
inability  to  comprehend  the  character  and 
binding  obligation  of  an  oath. 

1  Greenl.  Ev.  §§  365-7. 

Before  testifying,  the  witness  shall  be 
sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth. 

Civil  Code,  §  339. 

Before  a  person  can  give  evidence  in  a 
court,  he  must  take  an  oath  or  affirmation, 
as  required  by  the  provisions  of  our  statute. 

Mayberry  v.  Sivcy,  18  Kan.  291. 

To  say  that  the  mere  taking  of  the  oath, 
the  compliance  with  the  prescribed  formal- 
ity, but  without  any  comprehension  what- 
ever of  the  meaning  of  its  moral  or  legal 
requirements,  or  the  moral  or  legal  penalties 
consequent  upon  falsehood,  is  sufficient  to 
justify  a  court  in  'receiving  testimony,  is  a 
proposition  that  passes  beyond  mere  absurd- 
ity, and  becomes  monstrous  in  the  extreme. 

Rex  V.  Williams,  7  Car.  &  P.  320;  Carter 
y.  State,  63  Ala.  52,  35  Am.  Rep.  4;  Com. 
V.  Reagan,  175  Mass.  335,  78  Am.  St.  Rep. 
496,  56  N.  E.  577 ;  State  v.  Belton,  24  S.  C. 
185,  58  Am.  Rep.  245;  Hoist  v.  State,  23 
Tex,  App.  1,  59  Am.  Rep.  770,  3  S.  W.  757, 
16  Am.  &  Eng.  Enc.  Law,  pp.  267  et  seq. 

The  supreme  court  may  consider  the  ques- 
tion of  plaintiff's  competency. 

Missouri  P.  R.  Co.  v.  Pierce,  39  Kan. 
391,  18  Pac.  305;  Haru^ood  v.  Blythe,  32 
Tex.  800;  Dishazer  v.  Maitland,  12  Leigh, 
524;  Handley  v.  Missouri  P.  R.  Co.  61  Kan. 
237,  59  Pac.  271. 

Maion,  J.,  delivered  the  opinion  of  the 
court: 

Ingals  X.  Lee  sued  the  Missouri  Pacific 
63  L.  R.  A. 


Railway  Company  for  injuries  received  in 
alighting  or  falling  from  a  flat  car  of  a 
freight  train  on  the  road  of  that  company. 
His  claim  was  that  the  defendant  was  re- 
sponsible on  account  of  the  refusal  of  an  em- 
ployee to  protect  him  from  injury  after  dis- 
covering him  in  a  place  of  danger.  The 
trial  court  sustained  a  demurrer  to  the  evi- 
dence, and  the  plaintiff  brings  this  proceed- 
ing to  reverse  such  ruling. 

Plaintiff  testified  in  his  own  behalf.  He 
was  at  the  time  eleven  years  of  age.  Upon 
cross-examination,  defendant's  attorney  in- 
quired regarding  his  understanding  of  the 
nature  of  an  oath,  and  moved  to  strike  out 
his  entire  testimony  on  the  ground  that  his 
answers  showed  that  he  was  incompetent  as 
a  witness.  The  court  overruled  the  motion, 
the  defendant  excepting.  The  defendant  in 
error  contends  that,  in  passing  upon  the  suf- 
ficiency of  the  evidence  in  behalf  of  plaintiff, 
this  court  should  disregard  plaintiff's  own 
testimony,  notwithstanding  that  the  trial 
court  admitted  it.  It  is  clear  that  without 
this  testimony  the  demurrer  should  have 
been  sustained.  Probably,  if  this  testimony 
is  to  be  considered,  the  demurrer  should 
have  been  overruled.  The  two  questions  for 
our  determination,  therefore,  are  whether 
the  plaintiff  was  a  competent  witness,  and, 
if  not,  whether  this  court  should  consider 
his  testimony  in  reviewing  the  decision  upon 
the  demurrer  to  the  evidence. 

The  entire  testimony  of  plaintiff  with  re- 
gard to  his  competen<7  is  as  follows,  the 
last  question  being  asked  by  his  own  attor- 
ney: 

Q.  Ingais,  do  you  know  what  an  oath  is? 

A.  No. 

Q.  You  don't  know  what  it  means  when 
you  hold  up  your  hand  and  are  sworn  f 

A.  No. 

Q.  You  have  no  idea  what  the  obligation 
is  which  is  required  of  you  when  you  hold 
up  your  hand? 

A.  No. 

Q.  You  don't  know  what  would  happen 
to  you  if  you  would  tell  an  untruth,  do  you  ? 

A.  No. 

Q.  You  haven't  the  least  idea? 

A.  No. 

Q.  And  then  when  you  tell  this  story  here, 
you  don't  know,  if  you  would  tell  a  lie,  wiiat 
they  would  do  with  you? 

A.  No. 

Q.  You  haven't  the  least  idea? 

A.  No. 

Q.  You  don't  know  whether  they  would 
put  you  in  the  penitentiary  or  not,  do  you? 

A.  No. 

Q.  Don't  you  know  that  if  you  should  tell 
a  lie  they  would  put  you  in  prison? 
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i.  No. 

Q.  You  don't  know  thatT 

A.  No. 

Q.  So  you  would  just  as  soon  tell  the 
truth  as  lie  about  it,  so  far  aa  the  punish- 
ment is  concerned,  would  youf 

A.  Yes. 

Q.  When  you  say  you  dont  know  the  na- 
ture of  an  oath,  Ingals,  when  you  told  this 
to  this  man,  were  you  telling  the  truth  or 
not? 

A.  Yes. 

In  support  of  the  proposition  that  the  wit- 
ness was  competent,  plaintiff  in  error  ar- 
gues that  the  decision  of  the  trial  court  is 
conclusive,  and  not  aubject  to  review  by  this 
court.  If  the  objection  to  his  competency 
were  that  he  was  lacking  in  general  intelli- 
gence or  capacity,  this  contention  would  be 
sound.  As  to  this  matter  the  trial  court,  in 
seeing  and  hearing  the  witness,  had  means 
of  reaching  a  just  decision  that  are  wholly 
wanting  here.  Moreover,  the  character  of 
the  boy's  testimony  relating  to  the  facts  of 
the  case  is  such  as  to  lead  to  the  conclu- 
feion  that  he  was  not  mentally  deficient. 
But  the  objection  made  is  a  very  different 
one,  namely,  that  he  showed  that  he  had  no 
conception  of  the  significance  of  an  oath, 
ills  testimony  in  this  regard  is  plain  and 
unambiguous,  and  warrants  no  other  conclu- 
!  Rion  than  that  he  was  entirely  ignorant,  not 
merely  as  to  the  character  of  the  obligation 
assumed  by  a  witness  in  taking  an  oath, 
but  practically  as  to  the  fact  that  there,  was 
any  such  obligation.  But  plaintiff  in  error 
further  contends  that  this  does  not  disqual- 
ify him  from  testifying,  the  argument  be- 
ing that  our  statute  has  entirely  superseded 
the  common  law  in  this  regard.  The  stat- 
ute in  point  (§  4771,  Gen.  Stat.  1901) 
reads:  "The  following  persons  shall  be  in- 
competent to  testify:  ,  .  .  Second,  chil- 
drin  under  ten  years  of  age  who  appear  in- 
capable of  receiving  just  impressions  of  the 
facts  respecting  which  they  are  examined,  or 
of  relating  them  truly." 

In  State  v.  Scanlan,  68  Mo.  204,  decided 
under  a  statute  framed  in  the  same  words, 
a  girl  of  nine  or  ten  years  of  age  was  held 
competent,  although  she  said  at  one  time 
that  "she  did  not  know  the  nature  or  obliga- 
tion of  an  oath,  nor  what  would  be  the  con- 
sequences of  false  swearing."  This  state- 
ment was  made  while  she  was  frightened 
and  embarrassed,  but  was  not  in  terms  con- 
tradicted. The  second  paragraph  of  the  syl- 
labus reads:  "The  only  test  of  competency 
in  a  child  under  ten  years  of  age  to  be  a 
witness  is  whether  it  appears  incapable  of 
receiving  just  impressions  of  the  facta,  or 
of  relating  them  truly."  This  decision  seems 
t^  support  the  contention  of  plaintiff  in  er- 
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ror,  but  the  language  quoted  is  broader  than 
required  by  the  facts  of  the  case,  and,  if 
it  had  not  appeared  that  the  testimony  re- 
ferred to  was  given  under  the  influence  of 
fright  and  embarrassment,  a  different  result 
might  have  been  reached.  Moreover,  in  the 
case  at  bar  the  witness  could  not  be  disqual- 
ified within  the  literal  terms  of  the  statute. 
He  was  eleven  years  of  age,  and,  even  it 
found  incapable  of  receiving  just  impres- 
sions of  facts  or  relating  them  truly,  would 
still  not  be  disqualified  unless  by  implica- 
tion. In  this  respect  his  case  is  very  sim- 
ilar to  that  of  an  Indian  who  was  held  to 
be  a  competent  witness  in  Smith  v.  Broum, 
8  Kan.  608,  with  this  important  distinction, 
that  here  the  plaintiff  showed  that  he  had 
no  knowledge  that  he  might  be  punished  fn 
any  way  if  he  testified  falsely.  In  the  opin- 
ion in  that  case  it  was  said:  "The  objec- 
tion urged  to  this  witness  was  not  a  want 
of  sufficient  age,  or  that  he  was  an  idiot,  or 
insane,  or  of  weak  mind;  but  that  he  did 
not  understand  the  nature  and  obligation  of 
an  oath.  He  was  an  uneducated  Indian,  not 
deficient  in  understanding,  but  uninstructed 
as  to  the  nature  of  an  oath,  and  mistaken  as 
to  the  punishment  for  perjury,  an  act  which 
by  that  name  he  did  not  know;  yet  he  knew 
that  it  was  wrong  to  speak  falsely,  and  that 
he  would  be  punished  for  so  doing.  Whether 
he  believed  that  he  would  be  punished  in 
another  life  was  a  matter  that  could  not  be 
inquired  into  imder  our  Constitution." 

The  decisions  on  the  question  of  the  com- 
petency of  children  and  other  persons  whose 
understanding  of  the  nature  of  an  oath  is 
doubtful  are  many  and  conflicting.  A 
numerous  list  is  collected  in  a  note  to  State 
V.  Michael,  19  L.  R.  A.  605,  to  which  later 
cases  are  added  in  the  American-  Digest, 
1899  B,  cols.  4621,  4G22.  It  is  not  neces- 
sary for  the  purposes  of  this  case  to  review 
these  authorities  in  detail.  We  hold  that 
there  is  by  necessary  implication  a  class  of 
persons  incompetent  to  testify,  in  addition 
to  those  expressly  defined  in  the  statute, 
namely,  those  who  have  no  understanding 
that  the  taking  of  an  oath  imposes  any  new 
obligation  to  speak  the  truth.  We  reach 
this  conclusion  less  from  any  application  of 
the  principles  of  the  common  law  than  from 
the  consideration  of  the  statute  itself.  It 
is  required  that  a  witness  be  sworn  before 
testifying,  and  this  requirement  is  manda- 
tory. Muyhcrry  v.  Sivcy,  18  Kan.  291.  In 
order  that  the  ceremony  of  swearing  the 
witness  may  be  efl'ective  at  all,  it  is  cer- 
tainly necessary  that  he  understand  some- 
thing of  the  meaning  of  it.  If  he  has  no 
such  understanding  whatever,  the  form  is 
idle;  under  such  circumstances  the  witness 
is  not  sworn  at  all  in  any  reasonable  sense. 
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or  in  contemplation  of  law.  If  he  merely 
holds  up  his  hand  and  nods  his  head  in  re- 
sponse to  the  formula  propounded  him,  not 
understanding  that  in  doing  so  he  has  as 
sumed  any  additional  obligation  to  tell  the 
truth,  or  risk  of  punishment  should  he  fail 
to  do  so,  he  has  no  more  bound  himself  than 
if  he  were  of  unsound  mind.  The  assent  he 
yields,  to  be  effective,  must  be  an  intelligent 
assent,  and  it  cannot  be  intelligent  if  he  has 
no  idea  of  the  meaning  of  what  he  is  doing. 
In  Btate  ex  rel,  Yilek  v.  Jehlik,  66  Kan.  301, 
61  L.  JEl.  A.  265,  71  Pac.  572,  it  is  held  that 
a  woman  who  is  an  imbecile  cannot  insti- 
tute a  proceeding  in  bastardy.  In  the  opin- 
ion it  is  said :  **The  statute,  it  is  true,  pro- 
vides that  'any  unmarried  woman,'  etc.,  may 
institute  an  action,  and  such  terms,  without 
qualification,  are  broad  enough  to  include 
idiots  and  lunatics.  There  is  language, 
however,  employed  in  the  same  connection, 
which  clearly  implies  that  only  rational  be- 
ings were  within  the  contemplation  of  the 
legislature.  Aa  already  indicated,  she  only 
can  begin  the  prosecution,  and  that  she  is 
to  do  by  making  a  written  complaint  on 
oath.  Only  those  who  understand  the  bind- 
ing force  of  an  oath  and  are  capable  of 
giving  testimony,  are  within  the  spirit  and 
intent  of  the  act.  .  .  .  Having  no  mind 
or  understanding,  there  was,  in  fact,  no  com- 
plainant." 

In  order  that  one  may  be  competent  as  a 
witness,  it  is  not  necessary  that  he  should 
have  a  definite  or  accurate  knowledge  of  the 
difference  between  his  duty  to  tell  the  truth 
after  being  sworn  and  that  already  existing, 
still  less  that  he  should  be  able  to  state  it; 
but  it  is  necessary  that  he  should  be  con- 
scious that  there  is  a  difference.  As  is  said 
in  Hughes  v.  Detroit,  G.  H,  d  M,  R.  Co.  65 
Mich.  10,  31  K.  W.  603:  ''A  witness  must 
be  imder  some  pressure,  arising  out  of  the 
solemnity  of  the  occasion,  beyond  the  or- 
dinary obligation  of  truth-telling."  In  the 
present  case  the  witness  said  that  he  did 
not  know  what  an  oath  was,  that  he  did  not 
know  what  it  meant  when  he  held  up  his 
hand  and  was  sworn,  and  had  no  idea  of 
what  the  obligation  was  which  this  act  re- 
quired of  him;  that  he  had  not  the  least 
idea  of  what  would  happen  to  him  if  he  told 
an  untruth,  and  that,  so  far  as  punishment 
was  concerned,  he  would  just  as  soon  tell  the 
truth  as  lie  about  it.  Nothing  in  the  record 
tends  to  detract  from  the  force  of  these 
statements.  We  think  they  show  that  the 
witness  had  no  just  appreciation  of  the  fact 
that  he  was  under  any  legal  or  moral  re- 
straint by  reason  of  having  taken  an  oath, 
and  that  therefore  his  testimony  should  have 
been  stricken  out  and  disregarded. 
63  L.  R.  A. 


It  remains  to  determine  whether  the  evi- 
dence of  this  incompetent  witness  should  b& 
considered  by  this  court  in  reviewing  the 
ruling  sustaining  the  demurrer  to  the  evi- 
dence,  the   trial   court   having   refused   to> 
strike  it  out.     In  Duveneck  v.  Kuttser,  17 
Tex.  Civ.  App.  577,  43  S.  W.  541,  and  in  sev- 
eral cases  there  cited,  it  is  held  that  a  de- 
murrer waives  all  objection  to  the  admissi- 
bility of  the  evidence  to  which  it  is  ad- 
dressed.    Huntington   Vat.   Bank   ▼.   Loar^ 
51  W.  Va.  540,  41  S.  E.  901,  and  Megrut  v. 
Lennow,  59  Ohio  St.  479,  62  N.  E.  1022,  are 
to  the  contrary.    This  court  has,  however,, 
definitely  determined  the  question  in  Oillett 
▼.  Burlington  Ins,  Co.  53  Kan.  108,  36  Pac. 
52,  where  a  decision  sustaining  a  demurrer 
was    affirmed,    although .  incompetent    evi- 
dence,   sufficient    (except   for   its  ^incompe- 
tency)  to  complete  a  prima  facie  case  for 
plaintiff,  had   been   admitted  by   the  trial 
court  and  not  formally  stricken  out.    The 
second   paragraph   of   the   syllabus    reads: 
"Where   incompetent  testimony  is  received 
over  objection,  it  is  within  the  province  of 
the  court  to  correct  such  error  at  any  time 
before  the  final  disposition  of  the  case ;  and,, 
upon  a  demurrer  to  plaintiff's  evidence,  it 
is  not  improper  for  the  court  to  strike  out 
or  to  disregard  such  incompetent  testimony.'^ 
It  is  obvious  that  this  rule  imposes  some- 
thing of  a  hardship  upon  a  plaintiff,  in  that 
it  requires  him  to  judge  at  his  own  risk  of 
the  competency  of  evidence  that  he  offers^ 
instead  of  permitting  him  to  rely  upon  rul- 
ings in  his  iavor.    But  the  issue  raised  by 
the  demurrer  is  one  of  law.  .  The  evidence 
is  passed  upon  by  the  court.    The  jury  is 
for  the  time  eliminated.    It  is  a  familiar 
fact  that — especially  in  matters  presented 
for  the  determination  of  a  courtr--evid«ice 
is  often  admitted  tentatively,  the  decision 
being  held  subject  to  reconsideration  upon 
the  submission  of  the  whole  matter.      In 
such  a  case  it  is  not  essential  to  a  review  of 
the  result  that  a  definite  final  ruling  should 
be  indicated  upon  each  objection  made.     The 
court  is  supposed  to  consider  so  much  of 
the  testimony  as  is  competent,  and  to  disre- 
gard  the   rest.    The  situation   is   not   ma- 
terially different  when  a  demurrer  to  the 
evidence  is  presented.    The  trial  court,  at 
least  in  the  absence  of  a  distinct  and  affirm- 
ative recital  in  the  record  to  the  contrary^ 
must  be  deemed  to  have  finally  left  out  of 
consideration  any  evidence  that  ought  not 
to  have  been  admitted,  or  that  ought  to 
have  been  stricken  out. 
The  judgment  is  affirmed. 

All  the  Justices  concur. 
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*1.  A  iMember  of  the  l^estern  Branelt 
of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  while  maintained 
therein  at  public  expense,  is  not  deprived  of 
the  riffhl  to  acquire  a  residence  there  for 
Toting  purposes  by  f  8,  art.  5,  of  the  Con- 
stitution of  Kansas. 

2.  Tke  ease  of  fjaw^eaee  ▼.  Leldlffb, 
68  Kan.  504,  02  Am.  St  Rep.  631,  50  Pac 
600,  overruled. 

8.  A  eoBtestee,  vrho  liolds  a  eertldeate 
to  the  olllce  regularly  issued  to  him  by  the 
canvassing  board,  and  who  asks  no  affirma- 
tive relief,  his  answer  going  only  to  defeat 
the  allegations  made  by  the  contestor,  is  not 
required  by  Gen.  SUt  1901,  |  2659.  to  plead 
that  he  is  an  elector  of  the  county. 

(October  10,  1903.) 

CROSS  WRITS  of  error  to  the  District 
Court  for  Leavenworth  County  to  re- 
Tiew  a  judgment  in  an  election  contest  In 
which  judgment  had  been  rendered  in  favor 
of  contestant  against  the  one  who  was  shown 
to  be  elected  on  the  face  of  the  returns. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dawes  ft  Rntherford  and  L. 
H.  Wulfeknliler,  for  plaintiff  in  error: 

At  common  law,  if  a  man  should  leave  his 
home  and  go  to  another  part  of  the  country 
for  the  purpose  of  attending  school,  and 
should  return  after  an  absence  of  three 
years,  he  would  not  have  lost  his  residence 
at  his  old  home.  But  if  he  absolutely 
abandoned  his  old  home  at  the  time  of  going 
away  to  school,  with  the  intention  of  mak- 
ing the  place  of  the  school  his  settled  place 
of  abode,  then  the  place  of  the  school  would 
be  his  place  of  residence. 

In  order  to  change  the  common  law  the 
language  of  the  Constitution  changing  it 
must  be  clear  and  certain. 

6  Am.  &  Eng.  Enc.  Law,  p.  931 ;  McOin- 
nis  V.  State,  9  Humph.  43,  49  Am.  Dec.  697 ; 
CadKallader  v.  Harris,  76  111.  370;  Moyer 
▼.  Pamsylvania  Slate  Co.  71  Pa.  293. 

Our  Constitution  did  not  change  the  com- 
mon law,  but  was  and  is  simply  declaratory 
thereof,  the  purpose  no  doubt  being  to  pre- 
Tent  the  legislature  from  ever  changing  the 
common  law  upon  this  subject. 

R€  Goodman,  146  N.  Y.  284,  40  N.  £.  769; 
Darrogh  v.  Bird,  3  Or.  229;  Wood  v.  Fitz- 
geiald,  3  Or.  568. 

*Hcadnotes  by  OREizfi,  J. 

Note. — ^As   to   residence   of   electors    In    sol- 
diers' home,  see  also,  in  this  series,  Wolcott  v. 
Holcomb,  23  L.  R.  A.  215,  and  note;  also  Powell 
V.  Spsctanan,  64  U  R  A.  378. 
«3  L.  R  A. 


A  student  may  change  his  residence  to  the 
place  where  his  studies  are  pursued,  and  he 
does  so  when  he  gives  up  and  abandons  his 
former  residence. 

Lower  Oxford  Contested  Election,  11 
Phila.  641;  Cooley,  Const.  Lim.  66;  Lin- 
coln y.  Hapgood,  11  Mass.  350;  Putnam  v. 
Johnson,  10  Mass.  488;  People  ex  rel.  Budd 
y.  Holden,  28  Cal.  136;  Stewart  v.  Kyser, 
105  Cal.  459,  39  Pac.  19;  Sanders  v.  Getch- 
ell,  76  Me.  158,  49  Am.  Rep.  606;  Opinion  of 
Justices,  5  Met.  587;  Lankford  v.  Gehhart, 
130  Mo.  637,  51  Am.  St'  Rep.  585,  32  S.  W. 
1127. 

Each  and  every  one  of  these  men  absolute- 
ly abandoned  his  old  home  before  entering 
the  home.  This  effected  a  change  of  resi- 
dence. 

Ballinger  v.  Lantier,  15  Kan.  608;  Aww- 
haugh  V.  Exchange  Bank,  33  Kan.  101,  5 
Pac.  384;  Krietz  v.  Behrensmeyer,  125  111. 
141,  8  Am.  St.  Rep.  349,  17  N.  E.  232;  Put- 
nam V.  Johnson,  10  Mass.  487;  Berry  v. 
Wilcox,  44  Keb.  82,  48  Am.  St.  Rep.  706,  62 
N.  W.  249. 

A  soldiers'  home  is  not  an  almshouse. 

State  ex  rel.  Cashman  y.  Grant  County,  ■ 
153  Ind.  302,  54  N.  E.  809. 

Metisrs.  Frank  Doater  and  David 
OTermeyar,  with  Messrs.  A.  E.  Dampaey* 
J.H.Wandorlf,  and  J.  O.  Petherbrids^* 
for  defendant  in  error: 

Inmates  of  these  institutions  cannot  vote. 

Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444;  Wolcott  v.  Holcomh,  97  Mich.  361,  2S 
L.  R.  A.  215,^56  N.  W.  837;  Powell  v. 
Spademan,  7  Idaho,  602,  54  L.  R.  A.  378, 
65  Pac.  503;  Lawrence  v.  Leidigh,  58  Kan. 
594,  62  Am.  St.  Rep.  631,  50  Pac.  600. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

At  the  general  election  of  1903  John  M. 
Cory  and  Drake  D.  Spencer  were  opposing 
candidates  for  the  office  of  county  treasurer 
of  Leavenworth  county.  On  the  face  of  the 
returns  Cory  received  a  majority  of  the 
votes,  and  the  canvassing  board  issue'd  to 
him  a  certificate  of  election.  Spencer  insti- 
tuted this  proceeding  before  a  regularly  or- 
ganized contest  court,  which,  upon  a  re- 
count of  the  votes,  excluded  a  certain  num- 
ber of  votes  cast  by  the  members  of  the 
Western  Branch  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  situated  in  Del- 
aware township  of  said  county,  and  de- 
clared Spencer  to  have  received  a  majority 
of  the  legal  votes  cast.  Cory  appealed  to 
the  district  court,  where  a  trial  was  had, 
and  judgment  rendered  in  favor  of  Spencer, 
and  error  is  prosecuted  to  this  court. 

The  real  question  presented  is  the  right 
of  785  members  of  the  Western  Branch  of 
the  National  Home  for  Disabled  Volunteer 
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Soldiers,  situated  in  Delaware  township, 
Leavenworth  county,  to  vote  at  such  elec- 
tion. Of  these  votc«  762  were  cast  for  Cory 
and  23  for  Spencer.  Of  the  762  votes  cast 
for  Gory  the  contest  court  sustained  objec- 
tions to,  and  excluded  from  the  count,  741, 
<m  the  gpround  that  such  members  were  not 
residents  of  Delaware  township  in  said  coun- 
ty. This  was  also  the  conclusion  of  the  judge 
of  the  district  court  in  the  trial  of  the 
cause.  The  persons  whose  votes  were  thus 
excluded  had  not^  prior  to  entering  the 
home,  established  a  residence  in  Delaware 
township.  They  entered  the  home  directly, 
some  from  different  parts  of  this  state,  oth- 
ers from  the  state  of  Missouri,  and  possi- 
bly some  from  other  states.  It  is  contended 
by  the  plaintiff  in  error  that  one  possessing 
the  qualifications  of  a  legal  voter  at  his 
place  of  residence,  who  abandons  that  resi- 
dence with  the  intention  of  never  returning, 
and  immediately  thereafter  takes  up  his  res- 
idence in  the  home  with  the  intention  of 
remaining  there  permanently,  acquires  the 
right  to  vote  there.  We  admit  that  we  ap- 
proach a  discussion  of  this  question  with 
some  hesitation,  not  because  we  entertain 
doubts  about  the  correctness  of  the  conclu- 
sion we  have  reached,  but  because  of  a  for- 
mer decision  of  this  court  upon  this  pre- 
cise question,  which  we  are  satisfied  is 
wrong.     Latcrenoe  v.  Leidigh,  58  Kan.  594, 

62  Am.  St.  Rep.  631,  50  Pac.  600.  As  a 
matter  of  judicial  policy,  it  is  ofttimrs  bet- 
ter for  the  highest  tribunal  of  a  state  to 
adhere  to  a  construction  once  given  to  a 
statute,  although  erroneous,  which  by  lapse 
of  time  has 'become  the  settled  law  of  the 
state,  than  to  disturb  business  conditions, 
and  possibly  vested  rights,  by  reversing  its 
own  judgment.  GeJierally,  when  such  mis- 
takes grow  into  the  laws,  the  people  may  be 
relied  on  to  make  the  proper  corrections  by 
legislative  enactments,  and  the  injuries  con- 
sequent upon  such  changes  being  made  by 
the  court  be  thus  avoided.  This  remedy, 
however,  is  not  efficacious  when  mistakes 
have  been  made  in  the  interpretation  of  a 
constitutional  provision. 

The  following  are  the  agreed  facts  upon 
which  the  question  is  presented:  That  all 
of  said  persons,  both  married  and  single,  at 
the  time  they  moved  from  their  places  of 
residence  before  coming  to  said  home,  aban- 
doned their  homes  with  the  intention  on 
their  part  of  making  said  home  their  per- 
manent abiding  place;  and  that  they  intend- 
ed and  claimed  said  home  as  their  place  of 
residence  and  abode,  and  the  place  to  which, 
when  absent,  they  intended  to  return.  The 
liberty  of  removing  from  and  abandoning  a 
residence  once  acquired  in  one  portion  of 
the  United  States  and  taking  up  and  ac- 
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quiring  a  residence  in  another  portion  there- 
of is  a  right  impliedly  guaranteed  to  every 
citizen,  in  the  lawful  and  righ^^ful  exercise 
of  which  he  is  protected  by  the  Constitution 
of  the  United  States.  What  shall  be  deemed 
a  voting  residence  in  any  state  is  a  subject 
controlled  exclusively  by  the  state  itself, 
and  is  generally  covered  by  some  constitu- 
tional provision.  What  qualifications  one 
shall  possess  before  he  may  claim  the  right 
to  exercise  this  privilege  in  Kansas  are  pre- 
scribed by  fi  1,  art.  5,  of  our  Constitution, 
which  reads:  "Every  white  male  person  of 
twenty-one  years  and  upwards  belonging  to 
either  of  the  following  classes — who  shall 
have  resided  in  Kansas  six  months  next  pre- 
ceding any  election,  and  in  the  township  or 
ward  in  which  he  offers  to  vote,  at  least  thir- 
ty days  next  preceding  such  election — shall 
be  deemed  a  qualified  elector:  .  .  ."  The 
admitted  facts  bring  the  members  of  the 
home  who  voted  clearly  within  this  provi- 
sion of  the  Cpnstitution,  and  their  right  so 
to  vote  would  not  have  been  questioned  were 
it  not  for  §  3,  art.  5,  of  the  Constitution, 
which  reads:  "For  the  purpose  of  voting, 
no  person  shall  be  deemed  to  have  gained 
[or  lost]  a  residence  by  reason  of  his  pres- 
ence or  absence  while  employed  in  the  service 
of  the  United  States,  nor  while  engaged  in 
the  navigation  of  the  waters  of  this  state,  or 
of  the  United  States,  or  of  the  high  seas, 
nor  while  a  student  of  any  seminary  of 
learning,  nor  while  kept  at  any  almshouse 
or  other  asylum  at  public  expense,  nor  while 
confined  in  any  public  prison;  and  the  leg- 
islature may  make  provision  for  taking  the 
votes  of  electors  who  may  be  absent  from 
their  townships  or  wards,  in  the  volunteer 
military  service  of  the  United  States,  or  the 
militia  service  of  this  state;  but  nothing 
herein  contained  shall  be  deemed  to  allow 
any  soldier,  seaman,  or  marine  in  the  regu- 
lar Army  or  Navy  of  the  United  States  the 
right  to  vote.  The  logic  of  the  contention  of 
defendant  in  error  is  that  by  reason  of  this 
section  one  entering  the  home  is  disqualified, 
while  kept  there,  from  acquiring  a  residence 
for  voting  purposes,  and  such  was  the  deci- 
sion of  this  court  in  Lawrence  v.  Leidigh^  53 
Kan.  594,  62  Am.  St.  Rep.  631,  60  Pac.  600. 
The  conclusion  there  reached  was  that,  by 
accepting  the  benefits  of  the  home,  he  for- 
feited his  citizen  rights  to  acquire  a  voting 
residence  at  that  place  while  he  continued  to 
enjoy  its  privileges.  If  the  constitutional 
guaranty  that  any  citizen  of  the  United 
States  may  voluntarily  change  his  residence 
for  all  purposes  at  will,  and  the  right  of 
suffrage  conferred  by  5  1  of  article  5  of  our 
Constitution  upon  every  male  citizen  of  the 
United  States  who  shall  have  resided  in 
Kansas  for  six  months  next  preceding  any 
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election,  and  in  the  township  or  ward  in 
which  he  offers  to  vote  at  least  thirty  days 
next  preceding  such  election,  are  to  be  tak- 
en from  him  by  other  provisions  of  the  Con- 
stitution, such  other  provisions  should  be 
couched  in  language  so  clear  as  to  admit  of 
no  other  interpretation;  so  positive  as  to 
admit  of  no  doubt.  Ck>urts  should  not  in- 
dulge in  doubtful  interpretations  which  lead 
to  depriving  a  citizen  of  rights  plainly  guar- 
anteed to  him  by  the  ^Constitution. 

Conceding,  therefore,  for  the  purpose  of 
this  case  that  the  home  is  an  eleemosynary 
institution,   and  "almshouse  or  other   asy- 
lum," and  maintained    at    public    expense, 
does  the  constitutional  provision  quoted,  ei- 
ther in  direct  terms  or  by  necessary  impli- 
cation,  deprive   persons,   while   maintained 
therein,  from  acquiring  a  voting  residence? 
That  part  of  the  section  applicable  to  this 
question  reads:     "For  the  purpose  of  vot- 
ing, no  person  shall  be    deemed    to    have 
gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence    .     .     .    while  kept  at 
any  almshouse  or  other  asylum  at  public 
expense."     The  conclusion   in  Latorence  v. 
Leidigk,  58  Kan.  601,  62  Am.  St.  Rep.  631, 
50  Pac.  600,  so  far,  at  least,  as  the  reason- 
ing of  the  court  appears,  was  reached  entire- 
ly through  ascertaining  the  meaning  of  the 
word  "deemed,**  which  was  found  to  mean 
"'to  hold  in  belief,  estimation,  or  opinion;' 
'to  judge;   adjudge;   decide;   sentence;   con- 
demn;' *to  have  or  to  be  of  an  opinion.'    Its 
synonyms  are  'esteem'  and  'suppose.* "    The 
learnt  chief  justice  then  elucidated  these 
various  definitions  of  this  word  as  applied 
to  the  provision  under  consideration :     "For 
voting  purposes,  no  person,  while  kept  at 
an  asylum  at  public  expense,  shall  be  ad- 
judged or  declared  to  have  gained  a  resi- 
dence; nor  of  him  shall  the  gaining  of  a 
residence  be  held  in  belief  or  estimation; 
nor  as  to  him  shall  anyone  have  or  be  of  an 
opinion  that  he  has  gained  such  residence. 
This  is  the  meaning  which  the  law,  as  well 
a^  common  usage,  has  afllxed  to  the  word 
'deemed.'  **     The  writer  of  that  opinion,  in 
discussing  the  word  "deemed,"  and  elucidat- 
ing its  application,  left  out  of  his  illustra- 
tions, and  overlooked  in  his  reasoning,  the 
language  which   expresses  the  intention  of 
the  framers  of  that  section,  and  this  omis- 
sion necessarily  led  to  a  wrong  conclusion.  If 
these  examples  were  necessary  to  make  plain 
the  meaning  of  this  word  as  used  in  the  sen- 
tence, they  should  have  been  written :     "For 
voting  purposes  no  person,  while  kept  at  an 
asylum  at  public  expense,  shall  by  reason  of 
his  presence,  be  adjudged  or  declared  to  have 
gained  a. residence;    nor  of  him   shall   the 
gaining  of  a  residence,  by  reason  of  his  pres 
enee,  be  held  in  belief  or  estimation;  nor  sui 
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to  him  shall  any  one  have  or  be  of  an  opinion 
that  by*  reason  of  his  presence,  he  has 
gained  such  residence."  Thus  written,  the 
word  "deemed"  loses  none  of  its  force,  nor 
is  its  meaning  obscured  or  rendered  less 
clear.  This  writing  is  expressive  of,  and 
keeps  constantly  and  prominently  in  mind, 
the  thought  which  was  in  the  mind  of  the 
framers  of  that  provision  of  the  Constitu- 
tion, namely,  that  the  fact  of  residence  in  an 
almshouse  or  other  asylum,  and  there  being 
kept  at  public  expense,  would  not  of  itself 
be  sufficient  evidence  to  establish  a  voting 
residence.  This  provision  is  not  that,  for 
the  purpose  of  voting,  no  one  can  acquire  a 
residence  while  kept  at  any  almshouse  or 
other  asylum  at  public  expense,  but  that  he 
shall  not  be  deemed  or  adjudged  to  have  ac- 
quired such  residence  by  reason  of  his  pres- 
ence while  or  during  the  time  he  is  so  kept. 
This  provision  of  the  Constitution  does  not 
prevent  one  so  kept  from  acquiring  a  voting 
residence  if  such  be  his  purpose.  He  is  as 
free  to  change  his  residence  as  if  he  were 
not  a  recipient  of  this  bounty. 

In  support  of  his  contention,  the  defend- 
ant in  error  strongly  relies  on  the  decision 
in  Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  which  is  cited  and  quoted  as  a  precedent 
in  Later ence  v.  Leidigh,  We  have  carefully 
examined  this  case,  and  we  are  satisfied  that 
it  is  not  an  authority  on  this  question.  It 
does  not  decide  the  question  presented  in  this 
case.  It  appears  from  the  opinion  that  Sil- 
vey offered  to  vote  in  the  town  of  Bath,  in 
which  was  situated  the  New  York  Soldiers' 
and  Sailors'  Home,  of  which  he  was  a  mem- 
ber. His  right  to  vote  was  challenged  on  the 
ground  that  he  was  not  a  resident  of  the 
town  of  Bath.  Upon  a  statement  made  by 
him  concerning  his  residence  the  board  re- 
fused to  permit  him  to  vote.  The  court,  in 
stating  the  question  (p.  56,  107  N.  Y.,  and 
p.  445,  13  N.  E.),  said;  "The  question  sub- 
mitted to  the  court  was:  'Did  James  Sil- 
vey [the  plaintiff]  gain  a  residence  in  the 
town  of  Bath,  so  as  to  entitle  him  to  vote 
at  said  town  meeting,  by  reason  of  his  pres- 
ence as  an  inmate  of  said  institution?*  It 
was  agreed  that,  in  case  the  question  was 
answered  in  the  affirmative,  judgment  should 
be  rendered  in  favor  of  plaintiff  for  $50 
damages  and  costs."  The  statement  by  Sil- 
vey to  the  board,  as  quoted  in  the  opinion, 
at  page  58,  107  N.  Y.,  and  page  446,  13  N. 
E.,  was  as  follows:  "I  answer  that  I  re- 
side in  the  town  of  Bath,  for  the  reason  that 
I  was  admitted  an  inmate  of  the  New  York 
Soldiers'  and  Sailors'  Home  in  this  town  by 
the  authorities  thereof  in  the  year  1880,  and 
have  remained  such  inmate  from  that  time 
to  the  present,  with  the  intention  at  all 
times  of  making  my  residence  in  said  insti- 
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tution,  so  long  as  I  shall  be  permitted  to 
remain  such  inmate.  At  the  time  of  my  ad- 
mission to  said  institution  I  was  an  honor- 
ably discharged  soldier  of  the  United  States, 
and  a  resident  and  voter  of  the  city  of  New 
York.  I  therefore  answer  that  I  am  a  resi- 
dent of  the  town  of  Bath.  In  becoming  an 
inmate  of  said  institution,  I  intended  to 
change  my  residence  from  the  city  of  New 
York  to  the  Fifth  Election  Pistrict  of  said 
town  of  Bath."  The  court  then  said:  "It 
is  obvious  that  his  narration  of  an  intention 
to  change  his  residence  to  Bath,  and  his  as- 
sertion that  he  resided  in  Bath,  can  be  ac- 
cepted only  as  conclusions  from  the  circum- 
stances detailed  in  connection  with  them. 
They  were  his  conclusions,  and  defendants, 
in  view  of  his  whole  statement,  were  not 
bound  by  them.  They  were  bound  by  the 
facts  stated,  and  were  required  to  say  upon 
those  facts  whether  the  plaintiff  was  qual- 
ified in  the  necessary  particular,  and  un- 
doubtedly they  were  to  determine  the  ques- 
tion at  their  peril."  After  quoting  from  the 
Constitution,  the  court  said:  "And  the  de- 
cision of  the  inspectors  of  election  was  that, 
in  their  opinion,  the  intending  voter  was  in 
Bath  as  a  mere  inmate  of  the  institution, 
and  for  a  temporary  purpose,  and  not  as  a 
resident  of  the  voting  district,  or  with  in- 
tent to  make  the  town  a  fixed  or  permanent 
place  of  residence;  and  so  it  would  seem." 
On  page  CO,  107  N.  Y.,  and  page  446,  13  N. 
E.,  it  was  said:  "His  only  intention  in  go- 
ing to  Bath  was  to  be  an  inmate  of  the 
home,  and  it  was  only  as  such  inmate  that 
his  residency  was  to  be  continued.  .  .  . 
He  could  not  gain  a  residence  by  being  an 
inmate,  which  means  nothing  more  than  his 
presence  in  the  home;  and,  excluding  that, 
there  is  nothing  in  the  case  to  show  that  a 
residence  in  Bath  had  been  acquired."  The 
court  decided  that  case  on  the  particular 
facts  involved,  and  in  no  way  intimated  that 
it  was  its  opinion  that  under  the  provisions 
of  the  Constitution  of  New  York,  which  is 
the  same  as  ours,  a  voting  residence  could 
not  be  acquired  by  an  inmate  of  a  soldiers- 
home.  The  language  used  later  in  the  opin- 
ion, while  mere  dictum,  shows  clearly  what 
the  court  thought  of  the  effect  of  the  provi- 
sion under  discussion.  On  page  61,  107 
N.  Y.,  and  page  446,  13  N.  E.,  in  speaking 
with  reference  to  this  particular  provision, 
it  said:  "But  the  question  in  each  case  is 
still,  as  it  was  before  the  adoption  of  the 
Constitution,  one  of  domicil  or  residence,  to 
be  decided  upon  all  the  circumstances  of  the 
case.  Tlie  provision  (art.  2,  §  3)  disquali- 
fies no  one,  confers  no  right  upon  anyone. 
It  simply  eliminates  from  those  circum- 
stances the  fact  of  presence  in  the  institu- 
tion named  or  included  within  its  terms.  It 
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settles  the  law  as  to  the  effect  of  such 
presence,  and  as  to  which  there  had  before 
been  a  difference  of  opinion,  and  declares  that 
it  does  not  constitute  a  test  of  a  right  to 
vote,  and  is  not  to  be  so  r^arded.  The  per- 
son offering  to  vote  must  find  the  requisite 
qualifications  elsewhere.  We  think,  there- 
fore, the  question  submitted  by  the  parties, 
viz.,  *Did  James  Silvey  gain  a  residence  in 
the  town  of  Bath,  so  as  to  entitle  him  to 
vote  at  said  town  meeting,  by  reason  of  his 
presence  as  an  inmate  of  said  institution?' 
should  have  been  answered  in  the  negative, 
and  it  is  so  answered  by  this  court."  It  is 
impossible,  by  any  fair  construction  of  any 
of  the  language  used  in  this  opinion,  to  say 
that  it  was  within  the  mind  of  the  court  to 
hold  that  a  member  of  such  home  could  not 
acquire  a  voting  residence.  The  only  decla- 
ration made  by  the  court  upon  that  subject 
indicates  clearly  that  such  was  not  its  un- 
derstanding. It  says  that  "the  provision 
disqualifies  no  one;"  that  is,  disqualifies 
no  one  from  acquiring  a  right  to  vote. 
It  declares  •  that  the  only  effect  of 
the  provision  is  to  eliminate  from  the  in- 
quiry the  fact  of  presence,  and  that  such 
presence  shall  not  constitute  a  test  of  the 
right  to  vote.  "The  person  offering  to  vote 
must  find  the  requisite  qualifications  else- 
where." 

The  case  of  Woloott  v.  Holcomh,  97  Mich. 
361,  23  L.  R.  A.  215.  56  N.  W.  837,  is  relied 
upon  as  authority  for  the  doctrine  that  an 
inmate  of  a  soldiers'  home  cannot  acquire 
a  voting  residence.  This  case  is  clearly  not 
applicable  under  the  provisions  of  our  Con- 
stitution. The  Michigan  Constitution  (art. 
7,  5  5)  reads:  "No  elector  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
of  his  being  employed  in  the  service  of  the 
United  States,  or  of  this  state;  .  .  . 
nor  while  a  student  of  any  seminary  of 
learning;  nor  while  kept  at  any  almshouse 
or  other  asyliun  at  public  expense;  nor  while 
confined  in  any  public  prison."  The  court 
(on  p.  a67,  97  Mich.,  p.  218,  23  L.  R.  A.,  and 
p.  839,  56  N.  W.)  said:  "We  are  of  the 
opinion  that  the  terms  'by  reason  oV  and 
*  while*  were  imderstood  by  the  framers  of 
the  Constitution  to  have  a  different  mean- 
ing. In  the  former  case  the  intention  would 
very  largely,  if  not  entirely,  govern  the 
question  of  domicil,  while  in  the  latter  it 
would  not.  It  was  clearly  the  intention  of 
the  former  provision  to  give  the  citizen  the 
right,  if  he  chose,  to  carry  his  residence 
with  hira  to  the  place  where  he  was  em- 
ployed in  the  service  of  the  United  States  or 
of  the  state,  and  in  the  latter  case  it  seems 
equally  clear  that  it  was  the  intention  not 
to  give  that  right.  What  object*  otherwise 
could  there  have  been  in  the  use  of  these 
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■two  terms  ?"  The  court  there  construed  the 
language  as  operating  diflferently  upon  the 
-diflferent  persons  enumerated  in  the  section. 
Those  persons  employed  in  the  service  of  the 
United  States  or  of  the  state  were  held  to 
be  within  the  meaning  of  the  term  "by  rea- 
son of,"  and  of  them  it  was  said  that  it 
was  the  intention  to  give  to  such  person  the 
right  to  carry  his  residence  with  him  to  the 
place  where  he  is  employed;  that  the  inten- 
tion would  very  largely,  if  not  entirely,  gov- 
ern the  question  of  domicil.  Concerning 
students  of  seminaries  of  learning  and  per- 
sons kept  at  almshouses  and  other  asylums 
at  public  expense,  it  was  held  that  they  were 
not  included  in  the  term  "by  reason  of,"  and 
therefore  were  deprived  of  the  right  to  ac- 
quire a  voting  residence;  that  it  seemed 
"equally  clear  that  it  was  the  intention  not 
to  give  that  right."  Whether  this  distinc- 
tion be  right  or  wrong,  it  was  the  basis  of 
the  decision  in  that  case.  Our  constitution- 
al provisions  cannot  be  thus  read.  The  term 
"by  reason  of"  is  carried  through  the  sec- 
tion, and  applies  alike  to  all  persons  therein 
enumerated. 

A  decision    of   this   question   by   the   su- 
preme court  of  Idaho,  to  which  our  atten- 
tion is  called,  is  Powell  v.  Spackmctn,  7  Ida- 
ho. 692,  54  L.  R.  A.  378,  65  Pac.  503,  and 
deserves   attention.     The   understanding   of 
that  court,    and   the   interpretation    placed 
upon  the  provision,  as  well  as  its  reasons 
therefor,  are  found  at  page  701,  7   Idaho, 
page  381,  54  L.  R.  A.,  page  506,  65  Pac,  as 
follows:    "Now,  the  constitutional  provision 
under  consideration    does   not   prohibit   in- 
mates of  the  home  or  other  asylums  kept 
■at    public    expense     from     changing     their 
places  of  residence.    They  may  do  so.     But 
for  the  purpose  of  voting  they  shall  not  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  their  presence  in  the  institution 
while  kept  at  public  expense."  To  this  state- 
ment we  perfectly  agree.    In  this  connection, 
however,  the  court  also  said:     "The  Consti- 
tution does  not  disfranchise  anyone.     .    .     . 
In  the  provision  under  consideration  no  one 
is  disqualified  from  voting.     It  is  declared, 
however,  in  that  provision,  where  the  par- 
ties therein  named  shall  vote.    When  it  de- 
clares that  no  one,  by  reason  of  presence  or 
absence  in  certain  service,  or  at  certain  in- 
stitutions shall   be  regarded  or  deemed  to 
have  gained  or  lost  a  residence  for  the  'pur- 
pose of  voting,'  it  is  only  meant  that  who- 
ever enters  such  service  or  such  institution, 
if  he  votes  while  in  such  service  or  institu- 
tion, must  do  so  at  the  place  where  he  was 
entitled  to  vote  at  the  time  he  entered  such 
service  or  such  institution."    The  Idaho  Con- 
stitution makes  no  such  declaration.     The 
only  declaration  it  makes  is  that  such  per- 
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son  shall  not  be  deemed  to  be  a  voter  by  rea* 
son  of  his  presence  while  in  such  service,  or 
while  he  remains  in  or  is  kept  at  such  in- 
stitutions. It  is  observable  that  the  con- 
clusions of  the  court  found  in  the  quotation 
are  plainly  and  flatly  contradictory.  In  the 
first  part  of  the  quotation  it  said  that  the 
Constitution  "does  not  prohibit  the  inmates 
of  the  home  or  other  asylums  kept  at  public 
expense  from  changing  their  places  of  resi- 
dence. They  may  do  so;"  and  later  said 
that  the  provision  declares  that,  if  the  citi- 
zen votes  while  in  such  service  or  institu- 
tion, he  must  do  so  at  the  place  where  he 
was  entitled  to  vote  at  the  time  he  entered 
such  service  or  institution.  In  the  opinion 
it  is  asked:  "Now,  having  lived  in  other 
counties  of  the  state,  and  having  come  into 
Ada  county  to  reside  at  the  home,  to  be 
there  kept  at  public  expense,  and  residing 
nowhere  else  in  the  county,  how  can  we,  for 
the  purpose  of  voting,  regard  them  as  'hav- 
ing gained  a  residence'  in  the  county  by  rea- 
son of  their  presence  at  the  home?" 
We  answer  that  such  fact  could  not 
be  so  found  from  the  fact  alone  of  their 
presence  at  the  home.  That  is  the  one  and 
only  thing  the  provision  prohibits.  It  does 
not  prohibit  them  from  gaining  such  resi- 
dence, but  declares  that  their  presence  at 
the  home  shall  not  be  deemed  the  test  in 
determining  the  question.  As  expressed  in 
Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  the  fact  of  a  voting  residence  must  be 
found  elsewhere;  that  is,  it  must  be  found 
from  other  facts.  In  determining  whether 
a  voter  possesses  the  requisite  qualifications 
under  out  Constitution,  the  intention,  as  ex- 
pressed in  Wolcoti  v.  Uolcomh,  97  Mich.  361, 
23  L.  R.  A.  215,  56  N.  W.  837,  "would  very 
largely,  if  not  entirely,  govern  the  question 
of  domicil."  The  fact  that  the  voter  had 
abandoned  his  former  residence  with  the  in- 
tention of  never  returning  thereto,  and  that 
he  had  entered  the  home  with  the  intention 
of  permanently  remaining  therein,  are  suf- 
ficient facts  from  which  it  might  be  found 
that  he  had  established  a  voting  residence 
at  the  home,  provided  he  possessed  the  other 
qualifications.  It  is  worthy  of  notice  that 
the  court  in  that  case,  in  construing  the  sec- 
tion under  consideration,  carried  the  t^rm 
"by  reason  of"  through  the  section,  and  ap- 
plied it  to  all  persons  enumerated,  and  then 
cited  the  case  of  Wolcott  v.  Holcomh,  97 
Mich.  361,  23  L.  R.  A.  215,  56  N.  W.  837, 
as  authority  for  its  opinion  that  a  mem- 
ber of  the  home  cannot  acquire  a  voting 
residence,  while  that  case  distinctly  holds 
that  all  persons  to  whom  the  term  "by  rea- 
son of"  is  applicable  may  carry  his  resi- 
dence with  him.  The  reasons  assigned  by 
the  Idaho  court  for  the  provision  are  that 
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•the  members  of  the  home  own  no  property, 
pay  no  local  taxes,  do  not  work  in  or  for  the 
municipality,  and  have  no  pecuniary  inter- 
est in  its  local  affairs;  that  in  fact  they 
have  no  connection  with,  and  stand  in  no 
relation  to  the  local  municipal  gov- 
ernment; that  the  provision  was  intended  to 
protect  the  municipal  government  from  the 
participation  of  an  unconcerned  body  of 
men  in  the  control,  through  the  ballot  box, 
of  municipal  alTairs,  in  whose  further  con- 
duct they  have  no  interest,  and  for  the  mis- 
management of  which  by  the  officers  their 
ballots  might  elect  they  sustain  no  injury. 
If  it  were  necessary  to  find  reasons  for  the 
enactment  of  this  provision,  those  given  are 
not  happy.  To  hold  property,  to  pay  taxes, 
to  do  work  in  or  for  the  benefit  of  the  local 
municipal  government,  or  to  have  a  pecu- 
niary interest  in  its  local  affairs,  have  nev- 
er been  thought  to  be  necessary  qualifica- 
tions of  a  voter.  What  is  meant  by  having 
**no  connection  with  and  standing  in  no  re- 
lation to  the  local  municipal  government"  is 
not  apparent.  Ail  persons  are  entitled  to 
the  enforcement  of  the  laws  of  such  govern- 
ment for  the  protection  of  their  persons  and 
property.  All  persons  are  alike  compelled, 
under  penjUty,  to  obey  such  laws.  These  are 
relations  which  every  citizen  bears  to  the 
local  municipal  government,  whether  he  be 
a  voter  or  not.  Such  persons  have,  there- 
fore, an  interest  in  the  enactment  of  proper 
and  just  laws,  and  in  the  election  of  persons 
who  will  fairly  and  honestly  maintain  them. 
As  to  the  second  reason  assigned,  this  case 
presents  facts  which  fairly  illustrate  its 
weakness.  At  this  election  there  were  some 
20  or  more  votes  cast  by  members  of  the 
home,  which  were  admitted  to  have  been  le- 
gally cast.  Can  it  be  said  that  they  had  any 
greater  interest  in  the  local  government,  or 
stood  in  any  difiierent  relation  thereto,  than 
the  persons  whose  votes  were  rejected?  They 
possessed  no  other  qualifications,  except  that 
it  was  found  that  they  had  been  residents  of 
the  township  of  Delaware  before  entering 
the  home.  The  supreme  court  of  California 
has  passed  on  a  provision  of  its  Constitution 
which  is  exactly  like  the  1st  subdivision  of 
§  3  of  article  5  of  our  Constitution,  and,  in 
dfctermining  the  right  of  a  person  engaged  in 
the  service  of  the  United  States  to  acquire 
a  voting  residence  in  the  state  where  em- 
ployed {People  ex  rel.  Budd  v.  Eolden^  28 
Cal.  123,  136),  said:  "Nor  did  the  court  err 
in  allowing  to  the  relator  the  votes  of  Me- 
lindy,  Whipple,  and  McGrew.  The  objection 
taken  by  the  defendant  to  their  votes  is  not 
well  founded.  They  were  not  disqualified  by 
reason  of  §  4  of  article  2  of  the  Constitu- 
tion. That  section  does  not  add  to  or  take 
from  the  conditions  upon  which  the  fact  of 
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residence  is  made  to  depend.  It  merely  de- 
clares that  'no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence  by  reason  of 
his  presence  or  absence  while  employed  in 
the  service  of  the  United  States,*  which 
means  simply  that,  in  determining  the  fact 
of  residence,  presence  or  absence  in  the  serv- 
ice of  the  United  States  shall  not  be  taken 
into  account;  or,  in  other  words,  neither 
presence  nor  absence  in  the  service  of  the 
United  States  is  a  condition  upon  which  the 
fact  of  residence  can  be  affirmed  or  denied. 
Hence  the  mere  fact  that  Melindy  came  to- 
Mendocino  county  in  the  capacity  of  physi-- 
cian,  McGrew  in  the  capacity  of  supervisor, 
and  Whipple  in  the  capacity  of  laborer  to 
the  Indian  reservation,  did  not  deprive  the 
first  of  his  former  residence  in  Siskiyou,  nor 
the  second  of  his  former  residence  in  Suuter^ 
nor  the  last  of  his  former  residence  in  Con- 
tra Costa.  Nor  did  it  preclude  them  from 
acquiring  a  residence  in  Mendocino,  if  dis- 
posed to  do  so.  Tliat  it  was  their  intention 
to  acquire  a  domicil  in  Mendocino  county 
sufliciently  appears  from  the  evidence.  Such 
being  the  case,  there  is  nothing  in  the  con- 
stitutional provision  in  question  (which  is 
merely  declaratory  of  the  common  law) 
which  stands  in  the  way  of  their  doing  so." 
The  precise  question  before  us  was  deter- 
mined by  that  court  in  Stewart  v.  Kyser,  105 
Cal.  459,  463,  39  Pac.  10.  It  said:  "It  i% 
contended  for  appellant,  however,  that  Kil- 
lalee  could  not  have  gained  a  residence  for 
the  purpose  of  voting  at  the  Veterans'  Home 
while  there  as  a  beneficiary  at  public  expense,, 
for  the  reason  that  the  gaining  of  such  resi- 
dence is  prohibited  by  the  4th  section  of  the 
2d  article  of  the  Constitution  of  this  state, 
which  is  as  follows:  'For  the  purpose  of 
voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the 
service  of  the  United  States,  nor  while  en- 
gaged in  the  navigation  of  the  waters  of 
this  state,  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  sem- 
inary of  learning;  nor  while  kept  at  any 
almshouse  or  other  asylum  at  public  ex- 
pense; nor  while  confined  in  any  public  pri- 
son.' As  construed  by  our  supreme  court 
in  the  case  of  People  ex  rel,  Budd  v.  H olden, 
28  Cal.  137,  this  section  does  not  have  the  ef- 
fect claimed  for  it  by  counsel  for  appellant. 
In  that  case  the  qualification  of  soldiers  to 
vote,  while  employed  in  the  service  of  the 
United  States,  was  questioned,  and  it  was 
decided  that  their  presence  in  Mendocino 
county,  while  thus  employed  in  the  serv- 
ice of  the  United  States,  did  not  'preclude 
them  from  acquiring  a  residence  in  Mendo- 
cino, if  disposed  to  do  so.*  The  court  furth- 
er ipaid:    'That  it  was  their  intention  to  ae- 
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quire  a  domicil  in  Mendocino  county  suffi- 
ciently appears  from  the  evidence.  Such  be- 
ing the  case,  there  is  nothing  in  the  con- 
stitutional provision  in  question  (which  is 
merely  declaratory  of  the  common  law) 
which  stands  in  the  way  of  their  doing  so.' 
Thus  their  residence  for  the  purpose  of  vot- 
ing in  Mendocino  county  was  made  to  de- 
pend upon  proof  of  their  intention  to  make 
that  county  their  place  of  residence  while 
they  were  there  present  in  the  service  of  the 
United  States;  there  being  no  question  that 
they  had  all  other  requisite  quail's  cations  of 
electors."  In  Darragh  v.  Bird,  3  Or.  229, 
the  question  arose  over  the  right  of  cer- 
tain employees  of  the  government  to  acquire 
a  voting  residence  under  the  following  pro- 
vision of  the  Oregon  Constitution :  "For  the 
purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
of  his  presence  or  absence  while  employed  in 
the  service  of  the  United  States  or  of  this 
state."  At  page  239  the  court  said:  "The 
question  of  residence  being  one  of  act  and 
intention,  the  framers  of  the  Constitution 
left  the  matter  entirely  to  the  discretion  of 
the  parties  themselves.  They  say :  *We  will 
neither  enlarge  nor  restrict  the  right  of  per- 
sons in  this  reftpect,  but  leave  it  with  them 
to  elect  as  to  where  they  will  claim  their 
residence.'"  To  enforce  this  idea  the  coui't 
further  said,  page  240:  "Suppose  that  a 
person  residing  in  Wasco  county  were  to  go 
to  Salem,  in  Marion  county,  to  work  on  a 
state  building,  and  were  to  remain  there  two 
or  three  years,  would  it  be  contended  that 
he  had  acquired  no  residence  in  that  coun- 
ty because  he  had  been  an  employee  of  the 
state?  The  fact  that  he  is  such  employee 
does  not  deprive  him  of  his  right  to  elect 
whether  he  will  retain  residence  in  Wasco 
county,  or  whether  he  will  abandon  it  and 
adopt  another ;  and  the  principle  is  precisely 
the  same  whether  he  be  an  employee  of  the 
state  or  of  the  United  States."  In  support 
of  the  principle  announced  in  this  opinion, 
we  Handera  v.  Oetchell,  76  Me.  158,  49  Am. 
Rep.  COO;  Lanhford  v.  Gebhart,  130  Mo. 
637,  51  Am.  St.  Rep.  585,  32  S.  W.  1127. 
These  cases  express  the  true  interpretation 
to  be  given  the  section  of  the  Constitution 
under  consideration. 

It  is  argued  that,  if  the  principle  here  an- 
nounced shall  obtain,  the  convicts  in  the 
penitentiaries  may  acquire  a  voting  resi- 
dence at  the  place  where  it  is  situated,  be- 
cause they  are  physically  present.  Actual 
presence  is  all  that  can  be  claimed  for  a 
convict  in  the  penitentiary,  and  we  have 
said  that  mere  presence  while  an  inmate  or 
member  of  such  institutions  shall  not  be  a 
tfrit  of  residence.  The  convict  is  not  in  the 
penitentiary  of  his  own  volition.  He  does 
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not  intend  to  make  that  his  home,  and  did 
not  leave  his  former  residence  with  an  in- 
tention not  to  return.  Before  he  left  his 
former  residence  he  had  forfeited  his  citi- 
zen rights  to  elect  to  change  his  residence. 
He  is  incapacitated,  while  a  convict,  either 
to  select  a  residence  or  to  vote  at  the  place 
where  he  resided  before  conviction. 

We  are  also  admonished  that  adopting 
this  view  of  the  provision  of  the  Constitu- 
tion is  made  a  mere  rule  of  evidence,  and 
that  it  is  foreign  to  the  higher  purpose  of 
the  organic  law  to  prescribe  mere  rules  of 
evidence.  The  framers  of  our  Constitution 
were  not  of  this  opinion.  Section  13  of  the 
Bill  of  Rights  reads:  "Treason  shall  con- 
sist only  in  levying  war  against  the  state,, 
adhering  to  its  enemies,  or  giving  them  aid 
and  comfort.  No  person  shall  be  convicted 
of  treason  unless  on  the  evidence  of  two  wit- 
nesses to  the  overt  act,  or  confession  in  open 
court."  It  will  be  observed  that  this  sec- 
tion not  only  prescribes  a  rule  of  evidence^ 
but  also  determines  the  number  of  witnesses 
that  shall  be  necessary  to  prove  the  fact, 
and  the  nature  of  the  evidence  to  be  given 
by  these  witnesses,  before  a  conviction  may 
be  had. 

The  defendant  in  error  files  a  cross-peti- 
tion, and  alleges  error  in  excluding  from  the 
count  310  legal  votes  cast  for  Drake  D. 
Spencer.  In  view  of  our  conclusion,  whether 
or  not  these  votes  should  have  been  counted 
becomes  immaterial.  If  counted  and  added 
to  the  total  vote  cast  for  Spencer  he  would 
still  not  have  sufficient  votes  to  elect  him. 
His  total  vote  would  be  considerably  less 
than  the  total  vote,  received  by  Cory  when 
there  are  added  to  Cory's  vote  the  741  vatea 
cast  for  him  by  the  members  of  the  home 
which  were  excluded  from  his  count  by  tae 
contest  court  and  the  district  court. 

A  contestee  in  possession  of  a  certificate 
of  election  is  not  required,  by  §  2859,  Gen. 
Stat.  1901,  in  defending  his  right  to  his  cer- 
tificate, to  plead  his  qualifications  to  hold 

the  office. 

« 

The  judgment  of  the  District  Court  is  re- 
versed^  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  contestee. 

All  the  Justices  concur. 


Re  Oscar  LEWIS. 
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*Tiie   Btibseqiicnt   marrlanre   of   the   de-> 
fen  da  lit  to  tUe  Injured  female  !■  not 

a  bar  to  a  prosecution  under   |   36   of  the 
crimes  and  punishments  act  (Gen.  Stat.  19Q1, 

♦Headnote  by  Mason,  J. 

Note. — As  to  marriage  to  escape  prosecution 
for  seduction,  see,  in  this  series,  State  v.  Otis^ 
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f  2021),  proyidioff  a  penalty  for  obtaining 
Illicit  connection,  under  promise  of  marriage, 
with  any  female  of  good  repate  under  twenty- 
one  years  of  age. 

(July  10,  1903.) 

APPLICATION  for  a  writ  of  hobeas 
corpus  to  obtain  petitioner's  release 
from  custody  to  which  he  had  been  com- 
mitted for  trial  under  a  charge  of  seduction. 
Denied, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  S.  Hyatt,  for  petitioner: 

In  case  of  seduction  under  promise  of 
marriage  the  gravamen  of  the  offense  is  the 
broken  promise.  Any  other  construction  of 
the  section  would  be  contrary  to  public 
policy,  would  foster  crime  and  deceit,  and 
defeat  the  ends  sought  by  the  enactment  of 
the  statute. 

2  Wharton,  Crim.  Law,  §  1760;  5  Lawson, 
Defenses  to  Crime,  780;  2  Archbold,  Crim. 
Pr.  &  PI.  Pomeroy's  notes,  1825;  6  Law- 
son,  Criminal  Defenses,  Supplement,  1113; 
Com.  V.  Eichar,  4  Clark  (Pa.)  326;  People 
V.  Qould,  70  Mich.  240,  14  Am.  St.  Rep.  493, 
38  N.  VV.  232;  Burke  v.  Burke,  44  Kan.  307, 
21  Am.  St.  Rep.  283,  24  Pac.  466. 

To  permit  the  good  or  bad  faith  of  the 
party  in  entering  upon  the  marriage  relation 
to  become  an  element  of  the  crime  would 
open  a  wide  field  for  speculative  conclu- 
sions. 

A  person  cannot  be  convicted  for  seduc- 
tion after  marrying  the  seduced  although  he 
marries  her  to  avoid  prosecution. 

Htate  V.  Otis,  135  Ind.  267,  21  L.  R.  A. 
733,  34  N.  E.  954. 

In  prosecutions  for  bastardy,  which  in 
their  nature  are  somewhat  similar,  it  has 
been  held  that  the  marriage  of  the  parties 
is  a  bar  to  prosecution  by  the  woman. 

Moran  v.  ^taie,  IZ  Ind.  208;  Dovcling  v. 
Crapo,  65  Ind.  209;  Gordon  v.  Amidon,  30 
Vt.  735. 

Messrs.  J.  IXT.  Iden  and  E.  I<.  Burton, 
for  respondent: 

U/ider  our  statute  the  offense  consists  in 
having  illicit  intercourse  with  a  female  of 
good  repute  under  twenty- one  years  of  age 
during  the  engagement.  The  law  seeks  to 
prevent  the  abuse  by  the  man  of  the  priv- 
ileges and  opportunities  which  an  engage- 
ment gives  him. 

State  V.  Thompson,  79  Iowa,  704,  45  K 
W.  294;  State  v.  Wise,  32  Or.  280,  50  Pac. 
801 ;  People  v.  Hough,  120  Cal.  538,  65  Am. 
St.  Rep.  201,  62  Pac.  846;  State  v.  Bierce, 
27  Conn.  319. 

The  only  other  theory  upon  which  mar- 


riage could  be  a  bar  is  because  the  injured 
female  condones  the  injury  or  criminal  act. 
According  to  all  the  rules  of  criminal  law, 
after  the  accused  has  violated  one  of  the 
criminal,  statutes  the  state  is  entitled  to  the 
penalty  for  the  violation  of  its  laws,  and 
we  know  of  no  authority  which  even  hints 
that  two  or  more  of  its  citizens  can  make 
such  violations  of  its  laws  innocent. 

Clark  &  M.  Crimes,  §  156;  Com.  v.  Slat- 
terly,  147  Mass.  423,  18  N.  E.  399;  Barker 
V.  Com.  90  Va.  820,  20  S.  E.  776. 

Mr.  C.  C.  Coleman,  Attorney  General, 
also  for  respondent. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

Oscar  Lewis  was  arrested  upon  a  warrant 
issued  April  2,  1903,  charging  him  with  hav- 
ing, on  June  1,  1902,  obtained  illicit  con- 
nection, under  promise  of  marriage,  with 
Nellie  Meador,  she  being  of  good  repute 
and  under  twenty-one  years  of  age.  Upon 
a  preliminary  examination  he  was  held  to 
answer  the  charge.  It  is  shown  that  on 
November  27,  1902,  he  was  married  to  said 
Nellie  Meador,  and  he  now  a^s  his  dis- 
charge upon  habeas  corpus,  upon  the  ground 
that  such  marriage  is  a  complete  bar  to  the 
prosecution.  The  state  claims,  and  the 
claim  is  supported  by  the  evidence,  that  the 
defendant  abandoned  his  wife  on  the  morn- 
ing after  the  marriage,  but  this  does  not 
affect  the  legal  aspect  of  the  matter. 

In  the  following  cases  it  has  been  held 
that  a  subsequent  marriage  is  a  bar  to  a 
prosecution  for  seduction:  Com.  v.  Eichar, 
4  Clark  (Pa.)  326;  People  v.  Qould,  70 
Mich.  240,  14  Am.  St.  Rep.  493,  38  N.  W. 
232:  State  v.  Otis,  135  Ind.  267,  21  L.  R. 
A.  733,  34  N.  E,  954.  The  law  is  so  stated 
in  2  Wharton,  Crim.  Law,  1760,  5  Lawson, 
Defenses  to  Crimes,  780,  and  2  Archbold, 
Crim.  PI.  &  Ev.  1825.  The  statements  of 
the  text-writers,  however,  are  based  solely 
upon  the  cases  just  cited,  and  therefore  add 
little  to  their  authority.  The  Michigan 
and  Indiana  cases,  moreover,  merely  follow 
the  reasoning  in  Com.  v.  Eichar,  so  that  the 
soundness  of  the  doctrine  in  principle  can 
be  determined  from  an  examination  of  the 
opinion  in  that  case.  Its  full  text  upon 
this  point  is  as  follows:  "The  evidence 
fully  establishes  the  fact  that,  six  months 
previous  to  the  finding  of  this  indictment 
by  the  grand  jury,  the  defendant  was  legally 
married  by  the  Rev.  Mr.  Rugan,  of  the 
Lutheran  Church  to  the  female  whom  he 
is  charged  with  having  seduced.  She  is  by 
the  laws  of  God  and  man  his  wife,  and  as 


21  L.  R.  A.  733,  and  Henneger  v.  Lomas,  32  I  to  marry  a  woman  for  the  purpose  of  escaping 
L.  R.  A.  848.  *  prosecution    for   her   seduction,    see   Morris    ▼. 

As  to  validity  of  statute  making  It  a  crime  '  Stout,  50  L.  U.  A.  97. 
«3  L.  R.  A. 
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such  is  entitled  to  all  the  riprhts  which  arc 
incident  to  that  relation.  Can  he  now  he 
conTicted  and  p^ished  for  her  seduction 
before  marriage?  It  is  not  the  carnal  con- 
nection, even  when  induced  by  the  solicita- 
tion of  the  man,  that  is  the  object  of  this 
statutory  penalty,  but  it  is  the  seduction 
under  promise  of  marriage,  which  is  an 
offense  of  so  grievous  a  nature  as  to  require 
this  exemplary  punishment.  What  promise? 
One  that  is  kept  and  performed?  Clearly 
not,  but  a  false  promise  broken  and  violated 
after  performing  its  fiendish  purpose.  The 
evil  which  led  to  the  enactment  was  not 
that  females  were  seduced  and  then  made 
the  wives  of  the  seducers,  but  that,  after 
the  ends  of  the  seducer  were  accomplished, 
his  victim  was  abandoned  to  her  disgrace. 
An  objection  to  this  construction  is'  that 
it  places  within  the  power  of  the  seducer 
a  means  of  escaping  the  penalty.  So  be  it. 
This  is  far  better  than  by  a  contrary  con- 
struction to  remove  tlie  inducement  to  a 
faithful  adherence  to  the  promise  which  ob- 
tained the  consent." 

Our  attention  has  not  been  called  to  any 
actual  adjudication  against  this  doctrine, 
nor  have  we  discovered  any.  However,  in 
i<iat€  V.  BiercBj  27  Conn.  319,  in  considering 
the  question  whether  it  could  be  shown  in 
defense  that  the  promise  of  marriage  was 
made  in  good  faith  and  broken  only  by 
reason  of  the  subsequent  misconduct  of  the 
complaining  witness,  the  court  said: 
"Even  if  he  had  performed  his  promise  to 
marry  her,  we  do  not  perceive  how  it  could 
plausibly  be  urged  that  it  would  be  any  an- 
swer to  the  charge  of  the  previous  seduc- 
tion, however  such  partial  reparation  might 
be  viewed  as  a  circumstance  to  mitigate  the 
punishment.  As  to  the  claim  founded  on 
'  the  misconduct  of  the  female  subsequent  to 
the  illicit  connection  between  her  and  the 
defendant,  it  is  a  sufficient  answer  that  the 
offense  was  committed  and  complete  before 
such  misconduct  took  place,  and  that  what- 
ever effect  it  might  have  upon  a  claim  by 
her  upon  him  for  the  breach  of  his  promise 
of  marriage,  or  however  it  might  be  con- 
sidered by  the  court  in  affixing  the  punish- 
ment for  the  ofTense  charged  upon  the  de- 
fendant, it  could  not  relate  back,  to  render 
legal  or  innocent  a  violation  of  the  statute 
for  which  he  had  already  become  amenable." 

And  in  Biate  v.  Wise,  32  Or.  280,  50  Pac. 
SOD,  it  is  said:  "But,  as  we  take  it,  the 
gravamen  of  the  offense  is  the  act  of  se- 
ducing*and  debauching  an  unmarried  female, 
of  previous  chaste  character,  under  or  by 
means  of  a  promise  of  marriage;  and  the 
crime  is  complete  as  soon  as  the  act  is  ac- 
complished, although  a  subsequent  marriage 
ifl  by  statute  a  bar  to  a  prosecution." 
«3  L.  R,  A. 


And  in  People  v.  Bough,  120  Cal.  538, 
65  Am.  St.  Rep.  201,  52  Pac.  846:  "When 
a  man  induces  an  unmarried  female  of  previ- 
ous chaste  character  to  submit  her  person  to 
him  by  reason  of  a  promise  of  marriage 
upon  his  part,  the  seduction  has  taken 
place, — the  crime  has  been  committed.  The 
succeeding  section,  which  provides  that  the 
marriage  is  a  bar  to  the  prosecution,  clearly 
recognizes  that  the  crime  has  been  com- 
mitted when  the  promise  has  been  made  and 
the  intercourse  thereunder  has  taken  place. 
There  may  be  incidental  references  in  some 
cases  indicating  that  a  refusal  upon  the 
part  of  the  man  to  carry  out  the  promise  is 
a  necessary  element  of  the  offense  {People 
V.  Samonset,  97  Cal.  448,  32  Pac.  520;  State 
v.  Adams,  25  Or.  172,  22  L.  R.  A.  840,  42 
Am.  St.  Rep.  790,  35  Pac.  36),  but  such  is 
not  the  fact." 

In  2  Clark  and  Marshall's  Laws  of  Crime, 
p.  1122,  the  authors  say:  "By  express  pro- 
vision of  the  statutes  in  most  states,  the  sub- 
sequent intermarriage  of  the  parties  is  a 
bar  to  a  prosecution  for  seduction.  But 
this  is  not  the  case  in  the  absence  of  sucli 
a  provision,  for  .  .  .  the  person  injured 
by  a  crime  cannot  prevent  a  prosecution 
by  afterwards  condoning  the  offense." 

Notwithstanding  the  authorities  cited  in 
support  of  the  contention  of  defendant,  we 
are  not  disposed  to  yield  assent  to  it.  Being 
based  upon  the  Pennsylvania  case,  they  de- 
pend for  their  force,  as  it  does,  upon  the 
soundness  of  the  reasoning  by  which  it  is 
supported.  And  this  reasoning  is  based  less 
upon  the  language  of  the  statute  than  upon 
considerations  of  public  policy,  and  the  de^ 
cision  borders  upon  judicial  legislation. 
While  the  following  language  of  Mr.  Justice 
Johnston  in  State  v.  Netocomer,  59  Kan. 
668,  54  Pac.  685,  was  used  in  a  case  of  stat- 
utory rape,  it  is  equally  applicable  here,  and 
is  a  satisfactory  refutation  of  every  argu- 
ment advanced  in  the  opinion  in  the  Eichar 
Case:  "In  behalf  of  the  defendant  it  is 
argued  that  the  evil  consequences  of  the  un- 
lawful act  have  been  averted  by  the  mar- 
riage; that  when  the  parties  to  the  act  vol- 
untarily, and  in  good  faith,  entered  into  the 
marriage  relation,  the  offense  was  con- 
doned; and  that  the  welfare  of  the  parties 
and  their  offspring  requires,  and  the  inter- 
ests of  the  public  will  be  best  subserved  by, 
the  ending  of  the  prosecution.  The  difficulty 
with  this  contention  is  that  the  law  does  not 
provide  that  the  offense  may  be  expiated  by 
marriage  or  condoned  by  the  injured  female. 
Her  consent  to  the  sexual  act  constitutes  no 
defense,  and  neither  her  forgiveness,  nor 
anything  which  either  or  both  will  do,  will 
take  away  the  criminal  quality  of  the  act, 
or   relieve   the   defendant   from   the   conse- 
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qucnces  of  the  same.  The  principle  of  con- 
donation which  obtains  in  divorce  cases 
where  civil  rights  are  involved  has  no  ap- 
plication in  prosecutions  brought  at  the  in- 
stance of  the  state  for  the  protection  of  the 
public  and  to  punish  a  violation  of  the  law. 
It  is  true,  as  stated,  that  society  approvez} 
the  act  of  the  defendant  when  he  endeavors 
to  make  amends  for  the  wrong  done  the 
injured  female  by  marrying  her,  and  usually 
a  good-faith  marriage  between  the  parties 
to  the  wrong  prevents  or  terminates  a 
prosecution;  but  the  statute  which  defines 
the  offense  and  declares  punishment  there- 
for makes  no  such  provision.  If  the  de- 
fendant has  acted  in  good  faith  in  marry- 
ing the  girl,  and  honestly  desires  to  perform 
the  marital  obligation  resting  upon  him, 
and  is  prevented  from  doing  so  by  the.  influ- 
ence and  interference  of  persons  other  than 
his  wife,  it  may  constitute  a  strong  appeal 
to -the  prosecution  to  discontinue  the  same, 
or  to  the  governor  for  the  exercise  of  execu- 
tive clemency;  but  as  the  law  stands  it 
furnishes  no  defense  to  the  charge  brought 
against  the  defendant." 

Moreover,  the  doctrine  of  the  Pennsyl- 
vania, Michigan,  and  Indiana  courts,  if  ac- 
cepted as  sound,  would  not  necessarily  con- 
trol here,  since  it  has  arisen  under  statutes 
for  the  punishment  of  offenses  that  include 
the  element  of  seduction  properly  so  called, 
and  the  decisions  supporting  it  are  based  to 
some  extent  upon  that  fact.  The  Kansas 
statute  here  involved  (§  2021,  Gen.  Stat. 
1901 )  does  not  use  the  word  "seduce,"  and, 
while  the  offense  it  creates  is  commonly  and 
conveniently  called  "seduction,"  this  does 
not  imply  that  the  term  is  technically  cor- 
rect. It  makes  criminal  the  act  of  obtaining 
illicit  connection  under  promise  of  marriage 
with  any  female  of  good  reputation  under 
twenty-one  years  of  age.  This  does  not  con- 
stitute seduction  as  the  word  is  used  in  the 
statutes  of  other  states. 

lu  State  V.  Reeves,  97  Mo.  608,  10  Am.  St. 
Rep.  349,  10  S.  W.  841,  the  trial  court  gave 
this  instruction:  "If  the  jury  believe,  be- 
yond a  reasonable  doubt,  that  the  defend- 
ant at  the  county  of  Callaway,  Missouri, 
and  within  three  years  of  the  finding  of  the 
indictment,  promised  Zcrelda  Hall  to  marry 
her  if  she  would  permit  him  to  have  sexual 
intercourse  with  her,  and  if  she  did  so  on 
the  faith  of  that  promise,  and  she  was  at 
that  time  under  the  age  of  twenty-one  years, 
and  unmarried,  and  of  good  repute,  they  will 
find  the  defendant  guilty."  This,  we  con- 
ceive, would  be  a  good  instruction  under  the 
Kansas  statute.  Yet  of  it,  under  the  Mis- 
souri statute,  which  reads,  "If  any  person 
shall,  under  promise  of  marriage^  seduce 
63  L.  R.  A. 


and  debauch  any  unmarried  female  of  good 
repute,"  etc.,  the  supreme  court  of  Missouri 
says:  "The  vice  of  thaf  instruction  con- 
sists in  not  requiring  the  female  in  ques- 
tion to  be  'seduced' — to  be  drawn  aside  from 
the  path  of  virtue, — ^but  simply  that  if,  with- 
out any  such  arts  and  wiles  as  are  calcu- 
lated to  operate  upon  a  virtuous  female, 
and  to  lead  her  astray,  the  defendant  made 
to  the  prosecutrix  a  plain  business  offer  that 
he  would  'marry  her  if  she  would  permit 
him  to  have  sexual  intercourse  with  her,  fud 
if  she  did  so  on  the  faith  of  that  promise,' 
that  then  he  was  guilty.  No  one  can,  with 
any  degree  of  plausibility,  contend  that  a 
virtuous  female  could  be  seduced  without 
any  of  those  arts,  wiles,  and  blandishments 
so  neisessary  to  win  the  hearts  of  the  weaker 
sex.  To  say  that  such  a  one  was  seduced  by 
simply  a  blunt  offer  of  wedlock  in  futuro, 
in  exchange  for  sexual  favors  in  prasenti,  is 
an  announcement  that  smacks  too  much  of 
bargain  and  barter,  and  not  enough  of  be- 
trayal. This  is  hire  or  salary,  not  seduc- 
tion. Any  construction  of  the  statute  which 
would  sanction  the  fifth  instruction  afore- 
said would  strike  from  the  statute  the  word 
'seduce,'  and  render  any  one  guilty  of  a  fel- 
ony who  should,  under  promise  of  marriage,, 
'debauch'  any  unmarried  female." 

The  substance  of  the  foregoing  excerpt  is 
quoted  with  approval  in  Putnam  v.  State^  29 
Tex.  App.  464,  25  Am.  St.  Rep.  738,  16  S. 
W.  97.  The  case  is  cited  in  the  definition  of 
the  word  "seduction"  in  Bouvier'a  Law  Dic- 
tionary. 

So  in  Wilson  v.  State,  58  Ga.  330,  it  is 
said:  "Where  consent  to  criminal  inter- 
course is  part  of  the  original  betrothal,  and 
is  procured  solely  by  the  undertaking  to 
marry,  the  transaction  may  be  mere  coarse 
and  corrupt  traflic;  but  where  consent  is 
given,  pending  a  virtuous  engagement,  in 
consequence  of  a  repetition  of  a  promise  to 
marry  already  made  and  accepted,  the  wo- 
man yielding  in  reliance  on  the  plighted 
faith  of  her  lover,  and  he  intending  that 
she  shall  trust  and  be  deceived,  the  case  is 
one  of  seduction."  See  also  Merrell  v.  State, 
42  Tex.  Grim.  Rep.   19,  57  S.  W.  289. 

We  are  not  advised  as  to  the  origin  of  the 
Kansas  statute.  It  was  not  a  part  of  the 
original  crimes  act,  nor  was  it  adopted 
from  the  laws  of  any  other  state  so  far  as  we 
have  discovered.  It  is  worthy  of  note  that 
at  the  time  of  its  adoption  the  statutes  of 
many  states,  including  New  York,  Wiscon- 
sin, Texas,  Georgia,  Iowa,  and  Oregon,  pro- 
vided in  express  terms  that  subsequent 
marriage  should  be  a  bar  to  prosecutions 
for  seduction.    This  fact  makes  it  reasonable 
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to  suppose  that  the  Kansas  legislature  did 
Dot  intend  that  this  rule  should  obtain  here^ 
or  such  a  provision  would  have  been  embod- 
ied in  the  act. 

We  hold  that  a  subsequent  marriage  to  the 
injured  female  is  not  a  bar  to  a  prosecution 


under  |  2021  of  the  General    Statutes    of 
1901. 

The  petitioner  ia  remanded  to  the  custody 
of  the  sheriff. 

All  the  Justices  concur* 
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Kezia  P.  CASSADY 

V. 

SAME. 

(184  Blass.  156.) 

1.  The  ordlnmrj-  burning  out  of  a  fuse 

in  an  electric  car  Is  not  prima  fade  evidence 
of  negligence  on  the  part  of  tbe  carrier. 

2.  "Wliere  -witnemmem  teatlfy  tlimt  tbe 
barMlnv  out  of  a  tmme  on  an  electric 
car  Is  attended  -vvltb  flame  and  the 
burning  of  a  passenger,  the  Jury  may  find 
that  the  results  were  unusual  and  would  not 
have  occurred  If  the  fuse  had  been  in  proper 
condition,  and  that  the  carrier  was  guilty  of 
negligence  in  failing  to  maintain  such  condi- 
tion. 

3.  One  operating  an  electric  car  may 
be  arnlltT  of  nevllvencc  in  placing  a 
fuse  box  under  the  seat  of  an  open  car  in  such 
a  position  that  its  burning  out  will  be  likely 
to  Injure  a  person  occupying  the  seat. 

4.  Tbe  ovrner  of  an  electric  street  car» 
aaainst  -vrbom  enit  Is  bronirbt  br  a 
passenflTcr  Injured  by  the  burning  out  of  a 
fuse,  is  not  entitled  to  an  instruction  that 
the  doctrine  of  res  ispsa  loquitur  does  not 
apply,  where  the  eyldence  might  Justify  a 
finding  that  the  resulting  flame  was  greatly 
in  ezceris  of  what  would  have  resulted  had 
the  fuse  been  in  proper  condition,  and  the 
Impei-fect  condition  of  the  fuse  could  have 
been  discovered  by  the  use  of  reasonable 
care. 

6.  One  Injured  by  tbe  bnrnlns  out  of  a 
fase  on  an  electric  car  does  not  lose 
tbe  rlffbt  to  rely  upon  the  doctrine  of 
rc9  ipsa  loquitur  by  attempting  to  show  par- 
ticularly the  cause  of  the  accident,  if  at 
the  clotse  of  the  testimony  the  cause  does 
not  clearly  appear,  or  if  there  is  a  dispute 
as  to  what  such  cause  was. 

(September  3,  1003.) 

I^^XCEPTIONS  by  defendant  to  rulings  of 
-^  the  Superior  Court  for  Plymouth  Coun- 


ty made  during  the  trial  of  actions  brought 
to  recover  damages  for  personal  injuries  to 
the  female  plaintiff  which  were  alleged  to 
have  resulted  from  defendant's  negligence, 
in  which  actions  a  verdict  was  returned  in 
plaintiffs'  favor.     Overruled, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Henry  F.  Horlbvit  and  Ba» 
mon  E.  Hall,  for  defendant: 

Plaintiffs  have  failed  to  show  that  Mrs. 
Cassady  suffered  that  actual  physical  injury, 
so  far  as  burning  is  concerned,  which  enti- 
tled her  to  go  to  the  jury;  in  other  words, 
the  painless  and  discomfortless  singeing  of 
the  eyebrows  is  not  a  physical  injury. 

Berard  v.  Boston  A  A.  R.  Co,  177  Mass. 
179,  58  N.  E.  586;  Warren  v.  Boston  d  M, 
R,  Co.  163  Mass.  484,  40  N.  E.  896;  Canr 
ning  v.  Williainstoum^  1  Cush.  451;  Spade 
V.  Lynn  d  B.  R,  Co,  168  Mass.  285,  38  L.  R. 
A.  512,  60  Am.  St.  Rep.  393,  47  N.  E.  88; 
Romans  v.  Boston  Elev,  R.  Co,  180  Mass. 
456,  57  L.  R.  A.  291,  91  Am.  St.  Rep.  324, 
62  N.  E.  737. 

The  singeing  of  plaintiff's  veil,  if,  in  fact, 
it  was  singed,  was  not  a  "physical  injury." 

White  V.  Sander,  168  Mass.  296,  47  N.  E. 
90;  Smith  v.  Postal  Teleg.  Cable  Co.  174 
Mass.  576,  47  L.  R.  A.  323,  75  Am.  St.  Rep. 
374,  55  N.  E.  380. 

Evidence  which  merely  raises  a  suspicion, 
or  a  surmise,  or  a  conjecture,  is  not  enough 
to  be  entitled  to  be  submitted  to  the  jury. 

Hiliyor  v.  Dickinson,  154  Mass.  502,  28 
N.  E.  906;  Shea  v.  Wellington,  163  Mass. 
364,  40  N.  E.  173;  Brooks  v.  Old  Colony  R, 
Co.  168  Mass.  164,  46  N.  Et  566;  Wads- 
toorth  V.  Boston  Elev,  R.  Co,  182  Mass.  572, 
66  N.  E.  421. 

The  plaintiff  cannot  rely  upon  res  ipsa 
loquitur. 

Plaintiffs  have  waived  the  privilege  of  re- 
lying upon  a  prima  facie  case  of  negligence, 
and  have  assumed  the  burden  of  proving 
that  the  happening  was  due  solely  to  the 
defendant's  negligence  in  respect  to  some  one 


Noi'K. — As  to  presumption  of  negligence  from 
accident  causing  injury  to  passenger  on  street 
car.  Bee  cases  in  note  to  Bamowskl  v.  Helson, 
15  L.  R.  A.  33;  also  Hawkins  ▼.  Front  Street 
C  able  U.  Co.  16  L.  U.  A.  808 ;  Spellman  v.  Un- 
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coin  Rapid  Transit  Co.  20  L.  R.  A.  310 ;  Whalen 
V.  Consolidated  Traction  Co.  41  L.  R.  A.  836; 
Keator  v.  Scran  ton  Traction  Co.  44  L.  R.  A. 
546;  and  Harrison  v.  Sutter  Street  R.  Co.  55 
L.  R.  A.  608. 
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or  all  of  the  allegations  of  negligence  in  the 
declarations. 

Winship  v.  yew  York,  V.  E.  d  H.  B.  Co. 
170  Mass.  464,  40  N.  £.  647;  Buckland  v. 
Tfeto  York,  K.  H.  d  H.  R.  Oo.  181  Mass.  3, 

62  N.  E.  955;  Galligan  y.  Old  Colony  Street 
B,  Co.  182  Mass.  211,  65  N.  E.  48. 

The  burning  out  of  a  fuse  on  an  electric 
car  is  not  negligence  per  se,  nor  does  it  im- 
port negligence.  It  is  undoubtedly  true 
that,  if  the  motors  were  large  enough  to 
meet  every  emergency,  the  fuse  would  never 
blow  out,  because  the  motors  would  never  be 
overloaded.  But  that  proposition  fails  ab- 
solutely to  take  into  account  the  true  meas- 
ure of  the  defendant's  duty.  It  is  bound  to 
exercise  "the  utmost  care  and  diligence,"  but 
this  "does  not  mean  the  utmost  care  and 
diligence  which  men  are  capable  of  exercis- 
ing. It  means  the  utmost  care  consistent 
with  the  nature  of  the  carrier's  undertaking, 
and  with  a  due  regard  for  all  the  other 
matters  which  ought  to  be  considered  in  con- 
ducting the  business.  Among  these  are  the 
speed  which  is  desirable,  the  prices  which 
passengers  can  afford  to  pay,  the  necessary 
cost  of  different  devices  and  provisions  for 
safety,  and  the  relative  risk  of  injury  from 
different   possible   causes   of   it." 

Dodge  v.  Boston  d  B.  8.  8.  Co.  148  Mass. 
207,  2  L.  R.  A.  83,  12  Am.  St.  Rep.  541,  10 
N.  E.  373. 

The  blowing  off  of  the  automatic  safety 
valve  has  never  been  held  negligence. 

Hotcard  v.  Union  Freight  B.  Co.  156  Mass. 
159,  30  N.  E.  470;  Duvall  v.  Baltimore  d 
O.  B,  Co.  73  Md.  516,  21  Atl.  496. 

The  cases  of  the  burning  out  of  control- 
lers are  not  analogous  to  the  "fuse"  cases, 
and  should  be  discriminated  from  them. 

Pouleen  v.  Nassau  Electric  B.  Co.  30  App. 
Div.  240,  51  N.  Y.  Supp.  933;  Buckhee  v. 
Third  Ave.  B.  Co.  64  App.  Div.  360,  72  N. 
Y.  Supp.  217;  Dunlay  v.  United  Traction 
Co.  18  Pa.  Super.  Ct.  206. 

The  fuse  box  was  placed  in  the  position 
left  for  it  by  the  car  builders,  and  the  place 
where  the  defendant  placed  all  of  its  fuse 
boxes.  Evidence  which  tends  to  show  negli- 
gence on  the  part  of  the  corporation  will  not 
support  an  allegation  that  the  negligence 
was  that  of  its  servants  and  agents. 

Com.  v.  Boston  d  M.  R.  Co.  133  Mass.  383. 

There  was  not  a  scintilla  of  evidence  of- 
fered by  the  plaintiffs  upon  the  question  of 
the  proper  or  improper  location  of  the  fuse 
box  from  one  end  of  the  case  to  the  other. 

Tully  V.  Fitchburg  B.  Co.  134  Mass.  499; 
Munroe  v.  Carlisle,  176  Mass.  199,  57  N.  E. 
832;  Francisco  v.  Troy  d  L.  B.  Co.  78  Hun, 
13,  29  N.  Y.  Supp.  247. 

It  was  the  location  of  the  fuse  which  was 
complained  of,  and  not  of  the  fuse  box. 
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Buekland  v.  New  York,  Jf.  B.  d  H.  R, 
Co.  181  Mass.  3,  62  N.  E.  955;  Lafflin 
V.  Buffalo  d  8.  W.  B.  Co.  106  N.  Y.  136^ 
00  Am.  Rep.  433,  12  N.  E.  599;  Kelly  t. 
New  York  d  8.  B.  B.  Co.  109  N.  Y.  44,  15 
N.  E.  879;  Foa:  v.  New  York,  70  Hun,  181. 
24  N.  Y.  Supp.  43;  Crafter  v.  Metropolitan 
B.  Oo.  L.  R.  1  C.  P.  300. 

Messrs.  George  R.  Swasey  and  Thom- 
Mi  H.  BnttiB&er  for  plaintiff. 


lond,  J.,  delivered  the  opinion  of 
the  court: 

The  first  ground  of  defense  is  that  there- 
was  no  evidence  of  negligence  of  the  defend- 
ant. It  is  conceded  that  the  fuse  burned 
out,  but  the  defendant  contends  that  the 
burning  out  of  a  fuse  is  not  n^ligence  per 
se,  nor  does  it  import  negligence.  The  box 
containing  the  fuse  was  fastened  to  the  sill 
of  the  open  car,  at  a  place  directly  under- 
neath the  portion  of  the  seat  upon  which 
Mrs.  Cassady  was  sitting.  A  fuse  consists 
of  a  piece  of  metallic  alloy,  similar  in  na- 
ture to  soft,  solder,  1  or  more  inches  in 
length,  connected  at  each  end  with  a  small 
circular  piece  of  copper.  These  pieees  of 
copper  are  called  the  "terminals,"  and  they 
are  so  cut  that  they  can  easily  be  slipped 
under  the  thumb  screws  and  damped  in 
place.  The  fuse  and  thumb  screws  are  held 
in  what  is  called  the  "fuse  box."  A  wire 
leading  from  one  thumb  screw  up  through 
the  roof  of  the  car  to  the  trolley  wire  con- 
ducts the  electricity  from  the  trolley  wire 
to  the  box.  From  the  other  thumb  screw 
there  is  a  wire  leading  to  the  motors.  When 
the  two  screws  are  connected  by  the  fuse, 
there  is  a  direct  path  for  the  electricity  from 
the  trolley  wire  to  the  motors.  The  pur- 
pose in  using  the  fuse  is  to  protect  the  wir- 
ing and  the  motors  from  an  excessive  current 
of  electricity.  It  is  constructed  to  with- 
stand something  less  than  the  maximum  cur- 
rent which  the  wires  and  motors  are  capable 
of  carrying.  When  the  current  of  electricity 
exceeds  the  maximum  strength  of  the  fuse, 
the  metallic  alloy  melts  with  more  or  less 
of  a  report  and  flame,  and,  the  electrical 
path  between  the  trolley  wire  and  motors 
being  thereby  broken,  the  wire  and  motor 
are  saved  from  possible  harm.  As  the  safe- 
ty valve  in  a  locomotive  engine  allows  the 
escape  of  steam  when  the  pressure  is  too 
strong  for  safety  or  for  the  ordinary  opera- 
tion of  the  engine,  so  in  electric  cars  the 
fuse  is  used  to  prevent  the  electrical  mechan- 
ism from  injury  which  might  otherwise  arise 
from  the  variations  in  the  electrical  current^ 
which  are  practically  unavoidable  in  the  op- 
eration of  the  trolley  cars. 

A  fuse  of  the  character  above  described 
is  in  general  use  upon  cars  run  by  electrical 
power.     It  is  a  safety  device,  and  the  evi- 
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denoe  in  this  case  shows  that,  in  view  of  the 
rapid  action  of  electricity,  the  practical  diffi- 
culty of  controlling  it  at  all  tiroes,  the  ina- 
bility of  the  motorman  to  ascertain  the 
amount  of  power  upon  the  wires  or  on  the 
motors,  the  variable  weight  of.  the  load  to  be 
carried,  the  reasonably  necessary  conditions 
of  the  traffic  as  to  weight  of  madiinery  and 
cost  of  transportation,  it  is  a  proper  de- 
rice.  It  is  intended  to  prevent  harm  to  the 
machinery  which  otherwise  might  result 
from  the  practically  unavoidable  fluctuations 
of  the  power.  The  fuse  is  expected  to  burn 
out  when,  for  any  cause,  the  electrical  cur- 
rent exceeds  its  carrying  capacity;  and  the 
evidence  of  the  experts  in  this  case  shows 
that  in  the  ordinary  operation  of  cars  prop- 
erly wired  and  equipped  such  an  event  is  lia- 
ble often  to  liappen  without  negligence  upon 
the  part  of  anyone.  When,  therefore,  a  fuse 
bums  out,  it  cannot  be  said  that  the  connec- 
tion between  the  occurrence  and  negligence 
is  such  as,  in  the  absence  of  other  evidence, 
to  justify  the  conclusion  that  the  result 
was  due  to  n^ligence.  As  well  might  it  be 
said  that  the  escape  of  steam  from  the  safe- 
ty valve  of  a  locomotive  engine  momentarily 
stopping  at  a  station  is  evidence  of  negli- 
pmce.  The  ordinary  burning  out  of  a  fuse, 
therefore,  is  not  prima  facie  evidence  of 
negligence;  and,  if  there  had  been  nothing 
else  in  this  case,  the  defendant  would  have 
been  entitled  to  a  verdict.. 

But  the  jury  may  propeily  have  found 
that  there  was  something  else  in  this  case. 
The  expert  evidence  on  both  sides  showed 
that  the  report,  flash,  and  vapor-like  puff 
attendant  upon  the  burning  out  of  a  fuse 
like  this  when  in  proper  condition  are  in- 
stantaneous and  harmless,  and  no  physical 
injury,  either  by  burning  or  by  an  electrical 
shock,  could  be  expected  to  result  therefrom. 
The  evidence  for  the  plaintiff  tended,  how- 
ever, to  show  something  more  than  a  mere 
instantaneous,  harmless  flash.  Upon  this 
Mrs.  Cassady  testified  as  follows:  "I  was 
sitting  on  the  car,  and  all  at  once  a  large 
flame  of  fire,  or  a  blaze,  came  all  over  me, 
and  I  sprang  off  my  seat,  and  started  to  go 
out  of  the  car  on  the  other  side  of  the  car, 
and  a  lady  prevented  me,  and  pushed  me 
back,  and  that's  the  last  I  remember  until 
about  three  weeks  afterwards,  when  I  found 
myself  in  bed."  Her  daughter,  who  was 
seated  a  few  seats  in  the  rear  of  the  one 
upon  which  her  mother  sat,  testified  that  she 
"saw  a  flash  of  fire  come  into  the  car  right 
OTer  my  mother,  on  the  left-hand  side;  and 
she  sprang  away  from  it.  .  .  .  The 
flame  seemed  to  come  up  and  over  her, — ^to 
come  from  under  the  seat.  The  duration  of 
the  flame  was  a  few  seconds."  She  could 
not  tell  how  long  it  lasted,  but  it  was  long 
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enough  for  her  "to  see  it  plainly  come  in  the 
car  and  flash  right  over"  h/er  mother.  "The 
flame  only  partly  enveloped"  the  person  of 
her  mother.  "I  should  say  it  came  over  half 
of  her  face  and  body."  Again,  she  says: 
"As  the  car  started  up  the  hill,  there  wa» 
this  flash  and  flame.  I  saw  this  flash  and 
flame  come  up  around  or  near  my  mother."" 
Henry  0.  Rideout,  a  witness  called  by  the 
plaintiff,  testified  that  at  the  time  of  the 
accident  he  was  driving  a  two-seated  carry- 
all, and  that  he  "saw  a  flame  and  smoke 
come  out  of  the  car  ahead."  He  continued : 
"It  might  have  been  a  flame  of  three  or 
four  seconds  duration.  It  came  up  over  the 
side  of  the  car.  Seemed  to  come  from  under- 
neath, I  don't  know  where.  I  was  too  far 
away  to  tell.  .  .  .  I  was  probably  lOO 
yards  behind  the  car  at  the  time.  I  was  on 
the  same  side  of  the  care  that  the  flame 
was.  ...  I  noticed  the  flame  more  than 
I  did  the  smoke.  I  can't  say  from  where  I 
was,  whether  the  flame  went  inside  or  with- 
in the  car."  Henry  A.  Hideout)  another  wit- 
ness called  by  the  plaintiff,  testified  that  he 
was  the  father  of  the  preceding  witness,  and 
at  the  time  of  the  accident  was  driving  in 
a  team  ahead  of  his  son;  and  continued: 
"I  saw  a  flash  of  light.  .  .  .  The  car 
was  ahead  of  me.  I  was  driving  towards  it,. 
and  was  about  the  length  of  this  room  from 
it.  I  simply  saw  a  flash  of  light,  and  then 
I  had  to  attend  to  my  horse.  ...  It 
was  quite  a  flash  of  light  come  out  near  the 
front  end  of  the  car,  I  thought.  My  horse 
saw  it,  and,  of  course,  shied,  and  I  had  to 
pay  more  attention  to  the  horse."  "I  don't 
recollect  seeing  any  smoke."  As  to  the  wit- 
nesses called  by  the  defendant,  one  Thompson 
testified  that  he  was  sitting  directly  oppo- 
site the  female  plaintiff;  and  continued: 
"As  the  car  was  going,  the  fuse  blew  out. 
.  .  .  There  was  a  kind  of  a  puff,  and 
there  was  some  smoke  kind  of  come  into> 
the  car.  Looked  to  me  like  smoke.  Every- 
body jumped.  I  jumped.  There  was  this 
smoke,  and,  I  suppose,  flame,  together;  but 
I  didn't  notice  much  flame."  On  cross-ex- 
amination he  said:  "My  clothing  was  not 
burned,  and  I  never  told  anybody  that  it 
was.  It  might  have  been  scorched.  I  smelled 
the  scorch  of  it,"  One  Hunt,  who  was  seated 
by  the  side  of  the  preceding  witness,  did  not 
notice  any  smoke,  vapor,  or  flame.  The  con- 
ductor of  the  car  testifled  that  at  the  time 
he  was  standing  on  the  running  board  on 
the  right-hand  side  of  the  car,  at  about  the 
fifth  seat  from  the  front,  collecting  fares; 
heard  a  slight  noise;  did  not  turn  around 
instantly,  but  *  soon  turned,  and  saw  no  flame, 
but  only  "a  slight  vapor."  One  McPhee 
testified  that  he  was  about  400  or  500  feet 
behind  the  car  at  the  time  the  fuse  burned 
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out.  The  first  thing  which  attracted  his  at- 
tention was  the  stopping  of  the  car,  and  he 
saw  no  flash  or  flame.  So  much  as  to  the 
testimony  of  the  witnesses  as  to  what  they 
«aw  at  the  time. 

There  was  evidence  also  tending  to  show 
that  the  flame  existed  long  enough  to  burn. 
The  jury  may  have  believed  that  holes  were 
made  by  the  flame  in  the  veil  worn  by  Mrs. 
Cassady  at  the  time  of  the  accident.  The 
daughter  testified  that  she  went  to  her  moth- 
er while  in  the  car  immediately  after  the  ac- 
cident, and  that  she  then  noticed  that  little 
red  blotches  were  breaking  out  all  over  her 
mother's  face;  that,  while  bathing  her  moth- 
er's face  a  few  hours  afterwards  at  home, 
she  noticed  a  ''fine  red  mark  about  an  inch 
or  an  inch  and  a  half  long,"  near  her  moth- 
er's left'  eye,  and  that  her  eyebrows  appeared 
as  if  they  had  been  "scorched  or  burned  off," 
and  that  there  was  a  very  slight  appearance 
of  scorching  of  hair  elsewhere  near  the  face. 
Margaret  Pierce,  called  by  tlie  plaintiff,  tes- 
tified to  the  existence  of  "red  marks  or 
spots"  on  the  left  side  of  the  eye,  and  just 
above  the  eye,  and  to  the  scorched  appear- 
ance of  the  eyebrows  and  hair.  The  evidence 
as  to  these  spots  and  marks  was  confirmed 
by  several  other  witnesses.  The  plaintiffs 
contended  that  these  holes  in  the  veil,  these 
spots  and  marks  upon  the  face,  and  this 
scorching  of  the  eyebrows  and  hair  were 
caused  by  the  fiame.  It  is  true  that  the  ex- 
pert testimony  for  the  defense  tended  to 
show  that  there  could  have  been  no  such 
flame,  and  hence  that  there  could  have  been 
no  such  burning;  but  an  irreconcilable  con- 
flict between  what  eyewitnesses  say  they  saw 
and  what  expert  witnesses  say  could  not 
have  happened  is  not  unusual  in  the  trial 
of  causes,  and  within  reasonable  limits  the 
jury  may  decide  upon  which  they  will  rely. 
The  jury,  upon  the  evidence,  may  have  found 
that  the  flame  in  this  case  was  not  the  in- 
stantaneous and  harmless  flame  which  re- 
sults from  the  burning  out  of  a  fuse  when 
in  proper  condition ;  that  the  burning  of  this 
fuse  was  attended  with  unusual  results, 
which  would  not  have  occurred  if  the  fuse 
had  been  in  proper  condition;  and  that  the 
most  reasonable  conclusion  was  that,  if  prop- 
er care  had  been  exercised,  there  would  have 
been  no  such  flame.  We  cannot  say  that 
such  a  conclusion  was  not  warranted  by  the 
evidence. 

Moreover,  there  is  another  feature  in  this 
case  of  some  importance.  This  was  an  open 
car,  and  this  fuse  box  was  placed  directly 
under  a  seat  intended  for  passengers,  so  that 
if,  for  any  reason,  there  should  be  a  harm- 
ful flame  resulting  from  the  burning  out  of 
a  fuse,  it  might  be  reasonably  apprehended 
that  it  would  reach  and  injure  a  passenger. 
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While,  therefore,  the  mere  burning  out  of  i 
fuse  properly  located  and  in  proper  condition 
does  not  of  itself  import  negligence  on  the 
part  of  the  defendant,  still,  if  the  fuse  be 
so  located  as,  by  its  burning  out,  to  injure  a 
passenger,  such  a  location  may  be  inconsist- 
ent with  the  degree  of  care  which  a  common 
carrier  owes  to  its  passengers.  It  would  be 
something  like  arranging  the  safety  valve 
of  a  locomotive  engine  so  that  the  escaping 
steam  might  reach  a  passenger  in  his 
seat.  Upon  the  whole,  we  think  that  the 
plaintiff  had  a  right  to  go  to  the  jury  on  the 
question  of  the  negligence  of  the  defendant. 

It  is  very  strongly  urged  by  the  defendant 
that  in  a  case  like  this  the  doctrine  of  re$ 
ipsa  loquitur  does  not  apply,  and  in  its  six- 
teenth request  it  asked  for  an  instruction  to 
that  effect.  The  court  instruct^  the  juiy 
that  the  mere  fact  that  the  accident  occurred 
is  not  in  and  of  itself,  as  matter  of  law,  pri- 
ma facie  evidence  of  negligence,  and  contin- 
ued as  follows:  "That  is,  you  cannot  as- 
sume, just  because  an  explosion  may  have 
occurred,  in  connection  with  the  testimony 
in  this  case  and  the  procedure  in  this  case, 
that  that  is  of  itself  negligence  as  matter 
of  law.  J  cannot  instruct  you,  as  matter  of 
law,  that  you  are  to  find  that  prima  facie 
evidence  of  negligence.  But  it  is  some  evi- 
dence of  negligence.  It  is  for  you  to  consid- 
er that  as  evidence  tending  to  show  negli- 
gence, but  it  is  a  question  of  fact  for  you  to 
decide  how  far  "that  shows  negligence." 
There  was  no  error  in  refusing  to  give  the 
ruling  requested.  There  was  evidence,  as 
above  stated,  which  would  warrant  the  con- 
clusion that  the  intensity  and  duration  of 
the  flame  produced  by  this  explosion  was 
greatly  iu  excess  of  what  could  have  been 
the  result  if  the  fuse  had  been  hi  proper 
condition,  and  that  this  imperfect  condition 
of  the  fuse  could  have  been  discovered  by 
the  use  of  reasonable  care.  Such  being  the 
case,  the  defendant  was  not  entitled  to  the 
ruling  requested.  And  the  jury  were  prop- 
erly instructed  that  the  matter  was  before 
them  to  decide  how  far  negligence  could  be 
inferred  from  the  accident  itself.  If  the  de- 
fendant desired  to  call  the  attention  of  the 
court  to  the  precise  phase  of  the  testimony 
w^here  the  principle  would  not  apply,  it 
should  have  done  so  more  distinctly. 

The  defendant  also  contends  that,  even  if 
originally  the  doctrine  would  have  been  ap- 
plicable, the  plaintiff  had  lost  or  waived  her 
rights  under  that  doctrine,  because,  instead 
of  resting  her  case  solely  upon  it,  she  under- 
took to  go  further,  and  show  particularly 
the  cause  of  the  accident.  This  position  is 
not  tenable.  It  is  true  that,  where  the  ev- 
idence shows  the  precise  cause  of  the  acci- 
dent, as  in  Wimhip  v.  New  York,  y.  H.  d 
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H.  R.  Co.  170  Ma89.  464,  49  N.  E.  647,  and 
Buckland  v.  New  York,  N.  H.  d  H.  R.  Co. 
181  Mass.  3,  62  N.  £.  955,  and  similar  cases, 
there  is,  of  course,  no  room  for  the  applica- 
tion of  the  doctrine  of  presumption.  The 
real  cause  being  shown,  there  is  no  occasion 
to  inquire  as  to  what  the  presumption  would 
have  been  as  to  it  if  it  had  not  been  shown.. 
But  if,  at  the  close  of  the  evidence,  the 
cause  does  not  clearly  appear,  or  if  there  is 
a  dispute  as  to  what  it  is,  then  it  is  open 
to  the  plaintiff  to  argue  upon  the  whole  ev- 
idence, and  the  jury  are  justified  in  relying 
upon  presumptions,  unless  they  are  satis- 
fied that  the  cause  has  been  shown  to  be  in- 
consistent with  it.  An  unsuccessful  attempt 
to  prove  by  direct  evidence  the  precise  cause 
does  not  estop  the  plaintiff  from  relying 
upon  the  presumptions  applicable  to  it. 

The  defendant  strenuously  contends  that 
there  was  no  evidence  of  physical  injury,  ei- 


ther by  the  fiame  or  by  electricity,  and  that 
the  sufferings  of  the  plaintiff  were  due  sim- 
ply to  fright.  It  would  not  be  profitable  to 
recite  further  in  detail  the  evidence  bear- 
ing upon  this  question.  The  charge  to  the 
jury  was  sufficiently  full  and  clear  upon  this 
point  and  while  a  decision  for  the  defend- 
ant might  reasonably  have  been  expected, 
still  we  cannot  say  that  the  jury  could  not 
find  upon  the  evidence  that  the  plaintiff  was 
physically  injured  by.  the  flame  or  electricity, 
or  both  combined. 

It  was  within  the  discretion  of  the  judge 
to  allow  the  question  to  be  put  to  Morse,  the 
expert,  concerning  the  possibility  of  an  elec- 
tric shock. 

No  error  appears  in  the  manner  in  which 
the  judge  dealt  with  the  requests  of  the  de- 
fendant. •    •     - 

Exceptions  overruled. 
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John  HUNDLEY,  Appt,, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY. 

(105  Ky.  162.) 

1.  Tlte  no-relty  of  a  complaint  1>  no  ob- 
jection to  the  action  if  it  Is  made  to  appear 
that  an  injury  has  been  inflicted  of  which  the 
law  Is  cognizable. 

2.  An  action  Ilea  for  •▼cry  injarxf  anf- 
fcrcd  by  reason  of  a  violent  or  malicious 
act,  to  a  man's  occupation,  profession,  or 
way  of  getting  a  livelihood. 

8.  Tbe  rlvht  of  railroad  companies  to 
diaebarvc  emplorces  does  not  imply  the 
right  to  be  guilty  of  a  violent  or  malicious  act 
■  which  results  In  Injury  to  the  discharged  em- 
ployee's calling. 

4.    A  CBstom  of  railroads  to  keep  a  rec- 


ord of  tbe  cansea  of  tlie  discbarve  of 
employeea,  and  to  decline  to  employ  those 
who  are  discharged  for  certain  causes,  makes 
It  a  part  of  the  contract  of  employment  that 
no  false  entry  as  to  the  cause  of  such  dis- 
charge shall  be  made,  or  commimlcated.  If 
made,  to  any  other  railroad  company. 

6.  Averments  tbat  plaintiff  baa  been 
deprived,  by  blackllstlnv,  of  tbe  rlarbt 
to  envaire  in  railroad  employment, 
and  that  the  wrong  has  made  It  impossible 
for  him  ever  to  get  such  employment,  are 
mere  concluslous,  and  insufficient  to  state 
a  cause  of  action,  without  averring  that  he 
has  sought  employment  and  been  refused  by 
reason  of  the  wrong. 

6.  An  agreement  betv^een  railroad  com- 
panies not  to  employ  persons  dls- 
cbarffed  by  tbe  respective  companies 
gives  employees  no  right  of  action  unless  car- 
ried out. 

(December  13,  1898.) 


NOTB — BlaoklUting  employees. 

I.  Introductory,  289. 

II.  Right  of  employers  to  eomhine  for  hlaok- 
Usting  purposes,  290. 

in.  Right  of  corporation  to  circulate  a  black- 
list among  its  own  agents  or  employees, 
292. 

IV.  Effect  of  malice,  293. 

V.  Leffislatton,  294. 

VI.  Summary,  296. 

I.  Introductory, 

The  meaning  and  scope  of  the  term  "black- 
list.'* as  used  in  regard  to  employers  and  em- 
ployees, have  not  yet,  on  account  of  its  compara- 
tively recent  adoption,  been  conclusively  deter- 
mined. Generally  speaking,  it  refers  to  the 
practice  of  employers  to  -combine  for  the  pur- 
pose of  exchanging  lists  of  their  discharged  em- 
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ployees  and  mutually  agreeing  to  refuse  employ- 
ment to  all  such  persons. 

Sometimes,  however,  only  the  names  of  men 
who  have  left  on  a  strike,  or  are  members  of  a 
certain  labor  union,  are  exchanged;  and  in  oth- 
er cases  there  is,  perhaps,  no  actual  agreement 
to  refuse  employment,  but  the  combination  is 
merely  for  the  exchange  of  information ;  while 
hi  still  other  cases  there  is  no  combination  of 
various  corporations,  but  the  lists  are  distrib- 
uted to  all  of  the  many  employing  agents  of  a 
great  railway  or  other  corporation,  and,  when 
its  lines  or  business  enterprises  extend  over  a 
large  tract  of  the  country  under  various  divi- 
sions and  names,  the  result  is  practically  the 
same  to  the  employee  as  though  a  combination 
of  various  corporations  existed.  Thus,  it  will 
be  seen  that  the  term  cannot  be  strictly  defined, 
and  this  Is  recognized  by  the  courts ;  as,  for 
instance.  It  Is  said  in  State  ex  rel.  Scheffer  v. 
ID 
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APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  black- 
listing of  plaintiff,  who  had  been  its  em- 
ployee, which  resulted  in  his  inability  to 
obtain  employment  elsewhere.      Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  P.  Cooper,  for  appellant: 

Knowing  that  he  had  been  deprived  of  the 
right  again  to  engage  in  the  employment  of 
certain  corporations,  the  appellant  could 
not,  therefore,  in  good  faith,  apply  for  em- 
ploymeTtt;  and,  if  he  had  done  so,  it  is  not 
reasonablr,  to  suppose  that  the  corporaticHi 
applied  to  would  have  manifested  its  real 
reason  for  denying  the  employment  sought. 

The  appellant  had,  and  has  had,  no  other 


Justus,  85  Minn.  279,  56  L.  R.  A.  757,  88  N.  W. 
759:  ''Conceding  that  the  word  'blacklist* 
.  .  .  has  no  well-defined  meaning  In  the 
law,  either  by  statute  or  Judicial  expression,  the 
general  understanding  of  the  term  is  that  it  has 
reference  to  the  practice  of  one  employer  pre- 
senting to  another  the  names  of  employees  for 
the  purpose  of  furnishing  Information  concern- 
ing their  standing  as  employees." 

In  about  the  same  degree  that  the  term  has 
been  found  difficult  to  define,  have  the  courts 
given  varying  treatment  to  complaints  by  em- 
ployees of  injuries  suffered  from  the  practice  of 
"blacklisting"  in  the  few  cases  that  have  come 
before  them.  The  difficulty  seems  to  arise  in 
the  attempt  to  determine  and  draw  the  line 
where  the  employer's  rights  end  and  the  em- 
ployee's begin. 

II.     Right  of  employers  to  combine  for  hlaok- 
listhig  purposes. 

In  the  case  of  Boyer  v.  Western  U.  Teleg.  Co. 
124  Fed.  246,  an  injunction  restraining  defend- 
ant from  discharging  its  employees  because 
they  were  members  of  a  certain  union,  and  from 
placing  their  names  upon  a  "blacklist,"  main- 
taining the  same,  and  allowing  the  Inspection 
thereof  by  others,  was  refused.  After  first  de- 
ciding that  it  was  not  unlawful  to  discharge 
the  employees  because  they  belonged  to  the 
union  specified,  the  court  argues :  "Suppose  a 
man  should  file  a  bill  alleging  that  h'e  belonged 
to  the  Honorable  and  Ancient  Order  of  Free- 
masons, or  to  the  Presbyterian  church,  or  to  the 
Grand  Arroy  of  the  Republic ;  that  his  employer 
had  discharged  him  solely  on  that  account; 
that  he  had  discharged  others  of  his  employees, 
and  Intended  to  discharge  all  of  them  for  the 
same  reaRon  ;  that  be  kept  a  book  which  con- 
tained all  the  names  of  such  discharged  persons, 
and  set  opposite  the  name  of  each  discharged 
person  the  fact  that  he  had  been  discharged 
solely  on  the  ground  that  he  belonged  to  such 
organization ;  and  that  he  had  given  such  In- 
formation to  others,  who  refused  to  employ 
such  persons  on  that  account.  Is  it  possible 
a  court  of  equity  could  grant  relief?  If  so, 
pray  on  what  ground?  And  yet  that  is  a  per- 
fectly parallel  case  to  this  as  made  by  the  bill." 
No  opinion  is  expressed,  or  reference  made,  as 
to  the  existence  of  any  remedy  or  right  of  action 
at  law. 

Similarly,  in  another  recent  case,  Atkins  v. 
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calling  or  employment  except  that  of  rail 
roading,  and,  on  account  of  the  combination 
as  set  out  in  his  petition,  he  was  and  is 
prevented  from  engaging  in  the  employment 
of  appellee  or  any  other  railroad  company. 
Ubi  jus,  ibi  retn^ium. 

Messrs,  Edward  "W,  Hines,  H.  W. 
Bmoe,  W.  C.  MoCliord,  and  Iieslie  * 
MoCliord  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

It  is  averred  in  the  petition  as  amended 
that  the  plaintitf  has  no  trade  or  calling 
except  railroading;  that  for  the  past  five 
years  he  has  been  in  the  employment  of  the 
defendant;  that  while  engaged  in  the  dis 
charge  of  his  duties  he  was  wrongfully,  un- 


W.  ft  A.  Fletcher  Co.  (N.  J.  Bq.)  56  Atl.  1074, 
which  was  an  attempt  by  members  of  a  striking 
labor  union  to  procure  an  injunction  preventing 
interference  by  the  defendant  with  "picketing" 
by  the  members  of  the  union,  an  allegation  In 
the  bill  that  the  members  of  the  New  York 
Metal  Trades  Association,  including  the  de- 
fendant, had  conspired  together  to  prevejit  the 
employees  discharged  by  defendant  for  striking 
from  receiving  employment  by  any  of  the  mem- 
bers of  the  association,  was  declared  by  the 
court  to  be  based  upon  the  errcmeous  idea  that 
employers  have  not  the  right  to  combine  freely 
to  refuse  employment  to  any  kind  or  class  of 
workmen  precisely  as  employees  have  a  right  to 
combine  freely  to  refuse  to  be  employed  by  any 
employer  who  sees  fit  to  employ  workmen  of 
whom  they  disapprove,  or  in  any  respect  to  con- 
duct his  business  contrary  to  their  views. 

In  an  earlier  decision  In  an  action  of  libel 
brought  by  a  discharged  employee,  although,  of 
course,  based  upon  different  reasoning,  the  same 
result  is  reached.  The  facts  were  conflicting 
as  to  whether  the  "blacklist"  was  distributed 
by  defendant  to  railroad  men  throughout  the 
country,  or  merely  among  the  employers  of  labor 
upon  its  own  lines;  but  the  court  said  that,  if 
the  publication  had  been  placed  in  the  hands 
of  the  agents  of  other  railway  companies,  with- 
out malice,  for  the  sole  purpose  of  enabling  such 
agents  to  avoid  the  emplojrment  of  unsuitable 
persons,  whether  communicated  by  request  or 
npt,  no  action  would  lie,  for  the  reason  that, 
looking  to  the  public  interests  involved  in  the 
safe  operation  of  railroads,  one  having  reason- 
able ground  to  believe  that  a  person  seeking  im- 
portant positions  in  the  service  was  incom- 
petent, careless,  or  otherwise  unfit,  would  be 
under  such  obligation  to  communicate  his 
knowledge  to  all  persons  likely  to  employ  the 
unsuitable  person,  that  the  communication,  if 
made  in  good  faith,  would  be  privileged.  Mis- 
souri P.  R.  Co.  V.  Richmond,  (73  Tex.  508,)  4 
L.  R.  A.  280,  11  S.  W.  555. 

So,  in  Hundley  v.  Louisville  ft  N.  R.  Co.  the 
right  of  employers  to  combine  for  blacklisting 
purposes  is  not  denied;  but  care  must  be  taken 
that  no  false  entry  Is  made  in  the  records  ex- 
changed, us  "3uch  false  entry  must  be  regarded 
as  Intended  to  injure  the  discharged  employee; 
therefore  a  malicious  act.'* 

In  Worthlngton  v.  Waring.  157  Mass.  421.  20 
L.  R.  A.  342,  32  N.  B.  744,  the  court  refused  to 
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lawfully,  and  maliciously  discharged  by 
it;  that  it  wrongfully,  unlawfully,  and 
malidooaiy  blacklisted  him;  that  he  was 
blacklisted  wrongfully,  xinlawfully,  mali- 
ciously, and  falsely  by  its  placing  upon  its 
records  a  pretended  cause  of  dispharge,  to 
wit,  neglect  of  duty,  with  a  view  of  injuring 
and  preventing  him  from  entering  its  em- 
I^oyment  or  that  of  other  railroad  com'- 
panies;  that  it  had  entered  into  a  con- 
spiracy and  combination  with  other  rail- 
road companies  by  which  its  employees  dis- 
charged for  cause  will  not  be  g^ven  employ- 
ment by  other  railroad  companies;  that,  on 
accoUUt  of  its  false  and  malicious  acts  and 
its  conspiracy  with  other  railroad  com- 
panies, he  has  been  deprived  of  the  right  to 
again  engage  in  the  employment  of  the  de- 


fendant or  other  railroad  companies;  that 
the  wrongful  acts  mentioned  were  committed 
for  the  purpose  of  making,  and  had  made, 
it  impossible  for  him  to  ever  again  get  em- 
ployment from  the  defendant  on  any  of  its 
lines,  or  from  other  railroad  companies  in 
the  United  States;  and  that  he  has  been 
damaged  thereby  in  the  sum  of  $5,000. 

Our  attention  has  not  been  invited  to,  nor 
have  we  been  able  to  find,  any  reported  case 
involving  exactly  the  same  question  as  is 
involved  in  this  caae.  It  is  a  novel  question 
in  this  court,  although  there  are  reported 
cases  of  other  courts  the  doctrine  of  which 
might  be  applied  to  this  case.  As  the  pop- 
ulation of  the  country  increases,  as  the 
business  and  commercial  industries  multi- 
ply, as  inventive  genius  causes  the  civilized 


enjoin  the  contiuuance  of  an  alleged  "black- 
list" and  conspiracy,  entered  Into  by  the  de- 
fendant and  all  other  mills  In  the  vicinity,  not 
to  employ  the  petitioners  who  had  struck  for 
hlj^her  wages,  bat  stated  that  their  remedy,  If 
any,  as  to  which  it  was  specifically  stated  that 
no  opinion  was  expressed,  was  In  separate 
actions  at  law. 

And  in  Bradley  v.  Pierson.  148  Pa.  502,  24 
Atl.  6.5.  an  action  brought  by  striking  employees 
for  damages  for  failure  to  obtain  employment 
on  account  of  blacklist  circulars  distributed 
by  their  former  employer.  It  appearing  that  an 
association  of  which  the  employees  were  mem- 
bers approved  of  their  action  in  quitting  and 
paid  them  w^ages  while  they  were  out  of  work. 
It  was  stoted  that  no  case  existed  on  the  facts, 
and  that  the  law  of  the  question,  therefore, 
would  not  be  discussed. 

And  In  McDonald  v.  Illinois  C.  R.  Co.  187 
111.  529,  58  N.  E.  463,  where  the  declaration  al- 
leged a  conspiracy  and  agreement  between  de- 
fendant and  all  other  railroads  having  lines 
nmning  into  Chicago  to  refuse  to  employ  men 
who  had  quit  the  service  of  any  such  railroads 
during  a  cerUin  "A.  R.  U."  strike,  without  the 
presentment  of  a  clearance  or  release  from  the 
railway  company  by  which  any  such  employee 
wa£  last  employed,  and  that  plaintiff  quit  dur- 
ing the  strike,  and  was,  In  pursuance  of  the 
conspiracy  above  referred  to,  refused  such  a 
release  or  consent  "as  would  enable  him  to 
obtain  employment  in  the  railroad  business," 
the  case  went  off  on  a  question  of  pleading, 
i^or.  although  plaintiff's  counsel  insisted  that, 
under  this  declaration,  the  question  was 
whether  it  was  lawful  for  all  the  employers 
in  any  line  of  industry  to  combine  and  conspire 
together  to  punish  a  man  who  leaves  their 
serrlce  dnring  a  strike,  by  refusing  him  employ- 
ment unless  his  former  master  emancipates  him 
by  giving  his  consent  to  his  employment,  the 
court  refused  to  consider  the  contention,  and 
pohited  out  that  the  declaration  did  not  charge 
that  the  defendant  company  refused  to  grant 
plaintiff  a  truthful  "clearance,"  good,  bad,  or 
indifferent,  as  the  facts  might  be,  but  did 
fharge  that  it  refused  to  grant  him  such  an  In- 
atrument  "as  would  enable  him  to  obtain  em- 
ployment," which,  under  the  view  taken  by  the 
court,  there  was  no  obligation  to  do. 

But  MattiBon  v.  Take  Shore  ft  M.  S.  R.  Co. 
2  Ohio  N.  r.  276,  limits  the  length  to  which  a 
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combination  of  employers  for  blacklisting  pur- 
poses may  go.  In  overruling  a  demurrer  to  a 
petition  against  a  railroad  company  for  dam- 
ages sustained  by  the  latter  In  wrongfully  and 
maliciously  combining  with  other  railroad  com- 
panies to  prevent  plaintilTs  obtaining  employ- 
ment by  the  adoption  and  enforcement  of  cer- 
tain "blacklist"  rules,  the  court  stated  that 
the  question  presented  was  one  upon  which  he 
was  able  to  find  no  direct  decision, — that  the 
term  "blacklist"  was  substantially  a  new  term ; 
but  came  to  the  conclusion  that,  as  employees 
may  not  combine  so  as  to  all  quit  the  employ- 
ment of  a  person  at  one  time,  and  thus  make 
It  impossible  for  him  to  carry  on  his  business* 
so,  on  the  same  principle,  all  the  railroad  com- 
panies cannot  lawfully  combine  so  as  to  make 
it  impossible  for  an  employee  to  obtain  other 
work  from  other  companies;  "that  the  em> 
ployee's  right  to  employment  is  equally  sacred 
with  the  right  of  the  employer  to  employ  him. 
.  .  .  The  laboring  man's  employment  is  the 
only  thing  that  stands  between  him  and  starva- 
tion, .  .  .  pauperism ;  and  it  is  for  the 
public  Interest  and  the  public  good  that  the 
right  of  a  man  to  seek  his  own  employment  In 
any  honest  work  which  he  may  seek  should  not 
be  Interfered  with  or  violated.  This,  of  course, 
does  not  Interfere  at  all  with  the  right  of  a 
company,  or  of  a  man,  to  judge,  himself,  whom 
he  will  have  to  work  for  him ;  and  It  makes  no 
difference  whether  he  refuses  to  let  a  man  work 
for  him  because  he  is  incompetent  or  because 
he  dislikes  him ;  he  has  a  right  to  s^ek  his  em- 
ployees, but,  as  Is  frequently  said,  one  man's 
right  ends  where  another  man's  commences^ 
and  the  right  of  the  employer  to  discharge 
ends  with  his  own  employment,  and  he  must 
not  trench  upon  the  right  of  the  employee  to 
seek  other  employment"  And  the  court.  In  its 
charge  to  the  Jury  in  a  subsequent  trial  of  this 
case,  reported  in  3  Ohio  N.  P.  100,  charged 
that,  if  the  defendant  company  adopted  the 
"blacklist"  rules  in  qpestlon,  not  for  the  pur- 
pose of  enabling  it  to  conduct  its  own  business, 
but  with  the  intention  of  preventing  its  dis- 
charged employees  from  obtaining  other  em- 
ployment, and  if  their  enforcement  would  have 
that  effect, — then,  that  their  adoption  would 
be  unjustinable  and  in  law  malicious;  and  that 
this  would  be  so  whether  exercised  by  the  rail-, 
road  company  alone  or  in  combination  with 
others. 
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peoples  of  the  world  to  marvel  at  its  discov- 
eries and  productions,  as  space  is  annihi- 
lated by  the  means  of  rapid  transit  for  roan, 
•ommerce,  thought,  and  sound,  thus  facilitat- 
ing the  conduct  of  the  business,  the  pursuit 
of  occupations  and  callings,  and  the  promo- 
tion of  the  social  and  political  intercourse 
of  the  world,  courts  are  called  upon  to  apply 
familiar  principles  to  new  questions;  if 
none  seem  to  be  applicable,  to  enunciate  a 
just  rule,  suited  to  the  state  of  facts  before 
it  and  for  future  application  to  similar 
facts.  It  can  never  be  said  that  the  novelty 
of  a  complaint  is  an  objection  to  the  action. 
The  familiar  maxim  of  the  law,  Ubi  jus, 
ihi  remedium,  is  considered  valuable  by  all 
courts.  It  was  this  maxim  which  caused  the 
invention  of  the  form  of  action  called  an 
"action  on  thj;  case.*'  It  is  the  part  of  every 
mairs  civil  rights  to  enter  into  any  lawful 
business,  and  to  assume  business  relations 
with  any  person  who  is  capable  of  making 
a  contract.  It  is  likewise  a  part  of  sucn 
rigiits  to  refuse  to  enter  into  business  rela- 
tions,  whether  such  refusal  be  the  result  of 
reason,  or  of  whim,  caprice,  prejudice,  or 
malice.  If  he  is  wrongfully  deprived  of 
these  rights,  he  is  entitled  to  redress.    Every 


person  sui  juris  is  entitled  to  pursue  any 
lawful  trade,  occupation,  or  calling.  It  is 
part  of  his  civil  rights  to  do  so.  He  is  a» 
much  entitled  to  pursue  his  trade,  occupa- 
tion, or  calling,  and  be.  protected  in  it,  as  is 
the  citizen  in  his  life,  liberty,  and  property. 
Whoever  wrongfully  prevents  him  from  do- 
ing so  inflicts  an  actionable  injury.  For 
e^ery  injury  suffered  by  reason  of  a  violent 
or  malicious  act  done  to  a  man's  occupation, 
profession,  or  way  of  getting  a  livelihood, 
an  action  lies.  Such  an  act  is  an  invasion 
of  legal  rights.  A  man's  trade,  occupation, 
or  profession  may  be  injured  to  such  an 
extent,  by  reason  of  a  violent  or  malicious 
act,  as  would  prevent  him  from  making  a 
livelihood.  One  who  has  followed  a  certain 
trade  or  calling  for  years  may  be  almost 
unfitted  for  any  other  business.  To  deprive 
him  of  his  trade  or  calling  is  to  condemn, 
not  only  him,  but  perchance  a  wife  and 
children,  to  penury  and  want.  Public  in- 
terests, humanity,  and  individual  rights, 
alike,  demand  the  redress  of  a  wrong  which 
is  followed  by  such  lamentable  consequences. 
A  railroad  company  has  the  right  to  engage 
in  its  service  whomsoever  it  pleases,  and,  as 
part  of  its  right  to  conduct  its  business,  is 


And  in  Mulholland  v.  Waiters*  Local  Union, 
13  Ohio  S.  &  C.  P.  Dec.  342,  which,  however, 
was  the  placing  of  an  employer  on  an  unfair 
list  by  a  combination  of  worlcmen,  the  court, 
in  granting  an  injunction  perpetually  enjoining 
the  workmen  from  further  interference  with  the 
plaintiff  or  his  business,  says:  "The  principle 
underlying  the  legal  right  invaded,  whether  it 
is  a  combination  of  employers  and  capitalists 
placing  wage  earners  upon  the  blacklist,  or  a 
combination  of  workmen  placing  employers 
upon  the  unfair  list,  is  exactly  the  same.  In 
either  case,  it  is  the  violation  of  the  constitu- 
tional rights  of  the  individual  to  pursue  any 
calling  he  will,  not  In  violation  of  law,  without 
fear  or  force  or  oppression  from  his  fellow 
men." 

III.     Right  of  corporation  to  circulate  a  black- 
list among  its  own  agents  or  employees. 

In  Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
C68,  4  L.  R.  A.  280,  11  S.  W.  555,  an  action  of 
libel  brought  by  a  discharged  employee,  It  was 
held  that.  In  the  absence  of  actual  malice,  no 
action  would  lie  against  a  railroad  company  for 
the  circulation  of  a  "blacklist"  among  the  em- 
ployers of  railroad  men  upon  its  own  lines,  be- 
cause, since  the  railroad  company  owed  the 
public  the  duty  of  employing  none  but  compe- 
tent and  careful  men,  It  was  therefore  its  duty, 
when  an  employee  had  been  so  careless  in  the 
discbarge  of  his  duty  as  to  make  his  discharge 
necessary,  to  place  the  information  in  the  hands 
of  all  its  agents  having  authority  to  employ, 
and  that  a  failure  to  do  so  would  be  a  breach 
of  duty. 

So,  in  Bacon  v.  Michigan  C.  R.  Co.  66  Mich. 
lOtt,  33  N.  W.  l&l,  and  Missouri  P.  R.  Co.  v. 
Ilehee.  2  Tex.  Civ.  App.  107,  21  S.  W.  384,  infrai 
IV..  such  a  publication.  In  the  absence  of  ex- 
press malice,  is  declared  to  be  a  privileged  one. 
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And  in  Tench  v.  Great  Western  R.  Co.  32  U. 
C.  Q.  B  452,  the  right  of  a  railroad  company  to 
circulate  among  its  employees  a  handbill  con- 
taining the  names  of  discharged  employees, 
with  the  reasons  for  their  discharge,  was  a<X> 
mitted. 

In  Hunt  V.  Great  Northern  R.  Co.  [1801 J  2 
Q.  B.  189,  60  L.  J.  Q.  B.  N.  S.  498,  55  J.  P. 
648,  an  action  of  libel,  the  facts  showed  that, 
after  the  plaintiff  had  been  dismissed  from  the 
defendant  railway  company's  service  on  the 
charge  of  gross  neglect  of  duty,  the  railway 
company  published  his  name  in  a  printed 
monthly  circular  addressed  to  its  servants,  stat- 
ing that  plaintiff  had  been  dismissed  and  the 
reason  therefor.  The  communication  was  unani- 
mously held  to  be  a  privileged  one,  from  the  fol- 
lowing standpoint:  "Can  anyone  doubt  that  a 
railway  company,  if  they  are  of  opinion  that 
some  of  their  servants  have  been  doing  thini^ 
which,  if  they  were  done  by  their  other  serv- 
ants, would  seriously  damage  their  business, 
have  an  interest  in  stating  this  to  their 
servants?  And  bow  can  It  be  said  that  the 
servants  to  whom  that  statement  is  made  have 
no  interest  in  hearing  that  certain  things  are 
being  treated  by  the  company  as  misconduct, 
and  that,  if  any  of  them  should  be  g:uilty  of 
such  misconduct,  the  consequence  would  he  dis- 
missal from  the  company's  service?  I  cannot 
imagine  a  case  in  which  the  reciprocal  Interest 
could  be  more  clear.*' 

In  Hebner  v.  Great  Northern  R.  Co.  78  Minn. 
289,  80  N.  W.  1128.  also  an  action  of  libel,  it  ap- 
peared that,  in  furnishing  a  "service  card'*  to 
a  discharged  employee  upon  the  letter's  request, 
a  record  of  his  service  and  reason  for  his  dis- 
charge, which  it  was  the  custom  of  defendant 
to  keep  as  to  all  its  employees,  was  produced 
and  read  in  the  presence  of  the  clerks  In  the 
superintendent's  olBce.    It  was  held  that.  In  the 
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the  right  to  discharge  anyone  from  its  serv- 
ice, unletw  to  do  so  would  be  in  violation  of 
contractual  relations  with  the  employee.  It 
is  the  duty  of  a  railroad  company  to  keep 
in  its  service  persons  who  are  capable  of 
discharging  their  important  duties  in  a  care- 
ful and  skilful  manner.  The  public  inter- 
est, as  well  as  the  vast  property  interests 
of  the  company,  require  that  none  other 
should  be  employed  by  it.  Its  duty  in  this 
regard  and  its  rig^t  to  discharge  an  em- 
ployee do  not  imply  the  right  to  be  guilty 
of  a  violent  or  malicious  act,  which  results 
in  the  injury  of  the  discharged  employee's 
calling.  The  company  has  the  right  to  keep 
a  record  of  the  causes  for  which  it  dis- 
charges an  employee,  but  in  the  exercise  of 
this  right  the  duty  is  imposed  to  make  a 
truthful  statement  of  the  cause  of  the  dis- 
'  charge.  If,  by  an  arrangement  among  the 
railroad  companies  of  the  country,  a  record 
is  to  be  kept  by  them  of  the  causes  of  the 
discharge  of  their  employees,  and  when  they 
are  discharged  for  certain  causes  the  others 
will  not  employ  them,  it  becomes  important 
that  the  r.ecord  kept  should  contain  a  true 
statement  of  the  cause  of  an  employee's  dis- 
charge.     A  false  entry  on  the  record  may 


utterly  destroy  and' prevent  him  from  mak- 
ing a  livelihood  at  his  chosen  business.  Such 
false  entry  must  be  regarded  as  intended 
to  injure  the  discharged  employee;  there- 
fore a  malicious  act.  If  it  is  the  custom 
of  the  railroads  of  the  country  to  keep  such 
record,  and  that  employees  discharged  for 
certain  causes  are  not  to  be  employed  by 
them,  then  it  enters  into,  and  forms  part 
of,  every  contract  of  employment  that 
neither  a  false  entry  shall  be  made,  nor  one 
so  made  eommimicated,  directly  or  indi- 
rectly, to  any  other  railroad  company.  Sup- 
pose it  was  the  custom  of  the  railroads, 
when  an  employee  was  discharged  without 
cause,  to  give  him  a  card  or  statement  to 
that  effect,  and  if  he  did  not  have  such  card 
or  statement  he  could  not  get  employment 
with  other  railroad  companies,  then  that 
custom  would  enter  into  every  contract  of 
employment;  and  if  a  company  wrongfully 
refused  to  give  it  to  the  discharged  em- 
ployee, and  in  consequence  of  which  refusal 
he  was  injured,  a  cause  of  action  would  lie 
for  the  damages  sustained.  For  such  breach 
of  duty  the  employee  could  maintain  an 
action  ev  contractu  or  ea  delicto,  at  his 
option.      1   Addison,  Torts,   17,  says:     "A 


absence  of  express  malice,  the  communication 
was  a  highly  privileged  one,  being  made  In  one 
of  the  books  of  the  corporation*  Icept  for  its 
own  information,  and  there  being  no  evidence 
that  care  was  not  taken  to  confine  the  informa- 
tion to  such  persons  as  were  directly  interested. 

IV.     Effect  of  malice. 

In  the  absence  of  malice,  there  seems  to  he 
oo  doubt  of  the  right  of  employers  to  combine 
for  blacklisting  purposes,  on  the  principle  thai, 
since  it  Is  not  unlawful  for  an  employer  arbi- 
trarily to  refuse  employment  to  an  applicant 
for  any  reason  which,  in  his  discretion,  seems 
desirable,  so,  therefore,  it  Is  not  unlawful  for 
two  or  more  to  combine  to  do  that  which  is 
lawful  for  one.  But  the  presence  of  malice, 
there  is  a  definite  trend  of  authority  for  saying, 
renders  that  unlawful  which  otherwise  would 
be  lawful,  and  gives  the  injured  party  a  right 
of  action  at  law. 

This  is  apparent  from  the  decision  hi  Mis- 
souri P.  R.  Co.  v.  Richmond,  73  Tex.  568,  4  L. 
P.  A.  280,  11  S.  W.  555,  supra;  II.,  where  the 
court  says  that,  if  the  publication  was  distrib- 
uted by  the  railroad  company  to  the  agents  of 
other  railway  companies,  or  to  the  employers 
of  rallrosd  men  upon  Its  own  lines,  without 
malice,  but  for  the  sole  purpose  of  avoiding  the 
employment  of  unsuitable  persons,  no  action 
would  lie. 

And  in  Wabash  R.  Co.  v.  Toung  (Ind.)  69 
N.  B.  1003,  the  complaint  which  alleged  that 
defendant  "blacklisted"  the  complainant,  by  in- 
forming another  railroad  company  that  he  was 
a  labor  agitator,  but  did  not  allege  that  it 
imputed  to  him  the  commission  of  crime  or 
other  conduct  exposing  him  to  public  hatred, 
punlibment.  disgrace,  or  derision,  was  held  not 
to  allege  such  a  malicious  interference  with 
complainant's  business  as  would  create  a  liabll- 
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ity  at  common  law,  when  it  appeared  th|it  the 
information  given  was  true,  and  was  given  In 
answer  to  inquiry. 

In  the  two  cases  following  the  element  of 
malice  Is  present,  and  the  result  is  thereby 
affected,  consistently  with  the  doctrine  laid 
down  in  Missouri  P.  R.  Co.  v.  Richmond,  78 
Tex.  568,  4  L.  R.  A.  280.  11  S.  W.  555,  supra. 

In  Bacon  v.  Michigan  C.  R.  Co.  66  Mich.  166, 
88  N.  W.  181,  the  railroad  company  circulated  a 
"blacklist**  among  its  agents  authorized  to  em- 
ploy men,  stating  that  plaintiff  had  been  dis- 
charged for  stealing.  It  appearing  that  the 
charge  was  based  upon  the  fact  that  plaintHf, 
upon  leaving  his  train,  by  mistake  picked  up 
a  coat  which  was  not  his  and  left  his  own, 
the  court  held  that,  while  the  communication 
was  a  privileged  one  In  the  absence  of  malice, 
there  was  sufficient  evidence  in  the  case  to  have 
Justified  the  jury  in  finding  that  the  defendant 
was  actuated  by  malice  in  fact. 

In  Missouri  P.  R.  Co.  v.  Behee  2  Tex.  Civ. 
App.  107,  21  S.  W.  384,  after  plaintiff  had 
voluntarily  quit  the  employment  of  the  rail- 
road company,  the  latter  circulated  a  discharge 
list  among  the  agents  who  had  charge  of  em- 
ploying its  employees,  containing  plaintiff's 
name  as  discharged  for  incompetency,  and,  after 
the  plaintiff  had  called  the  train  master's  at- 
tention to  the  injustice  done  him  by  the  publi- 
cation, and  obtained  a  written  statement  that 
he  had  not  been  discharged  because  of  In- 
competency, but  had  left  the  service  of  his 
own  volition,  the  publication  was,  however, 
again  reissued  containing  plaintiff's  name  as 
before.  It  was  held  that  the  publication  was 
privileged,  and  that,  although  false,  damages 
sustained  thereby  could  not  be  recovered  against 
the  railroad  company  without  proof  of  express 
malice :  but  the  reissuance  of  the  publication 
after  the  railroad  company's  train  master  had 
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tort  may  be  dependent  upon,  or  independent 
of,  contract.  If  a  contract  imposes  a  legal 
duty  upon  a  person,  the  neglect  of  that  duty 
is  a  tort  founded  on  contract;  so  that  an 
action  ex  contraciu  for  the  breach  of  con- 
tract, or  on  action  ex  delicto  for  the  breach 
of  duty,  may  be  brought,  at  the  option  of 
the  plaintiff."  It  was  one  of  the  purposes 
of  the  common  law  to  protect  every  person 
against  the  wrongful  acts  of  every  other 
person,  and  it  did  not  matter  whether  they 
were  committed  by  one  person  or  by  a  com- 
bination of  persons;  and  under  it  an  action 
was  maintainable  for  injuries  done  by  dis- 
turbing Sr  person  in  the  enjoyment  of  any 
right  or  privilege  which  he  had.  It  is  said 
in  Ck)oley,  Torts,  278:  "Thus,  if  one  is  pre- 
vented, by  the  wrongful  act  of  a  third  party, 
from  securing  some  employment  he  has 
sought,  he  suffers  a  legal  wrong,  provided 
he  can  show  that. the  failure  to  employ  him 
was  the  direct  and  natural  consequences  of 
the  wrongful  act."  It  is  said  in  1  Addison, 
Torts,  14:  "Where  a  violent  or  malicious 
act  is  done  to  a  man's  occupation,  profes- 
sion, or  way  of  getting  a  livelihood,  there  an 
action  lies  in  all  cases."  The  plaintiff  does 
not  seek  to  recover  because  he  was  dis- 
charged in  violation  of  a  contract  which  he 
had  with  the  defendant.  He  does  not  al- 
lege that  he  had  a  c<Mitract  with  it  to  per- 
form services  for  it  for  a  given  length  of 
time.  He  seeks  to  recover  damages  fen*  its 
alleged  wrongful  act  in  making  the  false 
entry  upon  its  record  against  him,  to  pre- 
vent him  from  pursuing  his  calling  by  ren- 


dering it  impossible  for  him  to  get  employ- 
ment from  other  railroad  companies. 

The  petition  does  not  state  a  cause  of 
action  against  the  defendant.  The  aver- 
ments that  he  had  been  deprived  of  the 
"right"  to  again  engage  in  the  employment 
of  other  railroad  companies,  and  that  the 
alleged  wrongful  act  had  made  it  impossi- 
ble for  him  to  ever  again  get  employment 
with  other  railroad  companies,  are  mere 
conclusions  of  the  plctader  from  the  facts 
alleged.  It  should  have  been  averred  that 
he  had  sought,  and  been  refused,  employ- 
ment by  reason  of  the  alleged  wrongful  act. 
An  agreement  made  with  other  railroad 
companies  not  to  employ  defendant's  dis- 
charged employees  does  not  injure  the  plain- 
tiff unless  carried  out.  An  averment  that 
the  defendant  conspired  and  combined  with 
other  railroad  companies  to  do  an  act,  if  un- 
lawful, would  not  obviate  the  necessity  of 
making  the  averment  that  he  had  sought 
and  been  refused  employment  by  reason  of 
the  alleged  wrongful  act.  Injury  is  the  gist 
of  the  action.  The  liability  is  damages  for 
doing,  not  for  conspiracy.  The  charge  of 
conspiracy  does  not  change  the  nature  of 
the  act.  In  an  action  for  damages,  there 
must  be  some  overt  act,  consequent  upon  the 
agreem«it  to  do  a  wrong,  to  give  the  plain- 
tiff a  standing  in  a  court  of  law.  Jaggard, 
Torts,  638;  XJooley,  Torts,  279. 

For  the  reasons  given  the  judgment  sus- 
taining a  demurrer  to  the  petition  is  af- 
firmed. 


notice  of  the  falsity  of  the  Insertion  in  regard 
to  plaintiff  was  regarded  by  the  court  as.  In 
the  absence  of  clear  proof  that  it  was  a  mis- 
take, such  evidence  of  malice  in  fact  that  a 
verdict  to  that  effect  could  not  be  disturbed. 
It  will  be  here  observed  that  Hundlet  v.  Louis- 
ville &  X.  R.  Co.  is  not  in  entire  harmony  with 
the  decision  last  above  given  on  the  point  that 
damages  sustained  by  the  employee  on  account 
of  a  false  entcy  In  blacklist  publications  could 
not  be  recovered  without  proof  of  express 
malice,  stoce  in  Hundley  v.  Louisville  &  N.  R. 
Co.  the  court  declares  that  a  false  entry  must 
be  regarded  in  itself  as  a  malicious  act. 

So,  in  Tench  v.  Great  Western  R.  Co.  32  U. 
C.  Q.  B.  452,  where  the  railroad  company 
caused  handbills  containing  plaintiff's  name 
and  the  cause  of  his  dismissal,  viz.,  dishonest 
conduct,  to  be  put  up  in  its  offices  and  stations 
where  anyone  could  see  them,  this  was  held  un- 
justifiable and  sulhclent  cause  to  charge  malice. 
The  right  of  the  company  to  print  the  matter 
contained  in  the  handbills.  It  being  true,  and  to 
distribute  It  among  its  employees,  was  admitted, 
but  the  wrong  was  held  to  consist  in  putting 
them  up  in  public  places  where  anyone  could 
see  them. 

It  may  be  that  the  mere  fact  that  several  em- 
ployers combine  for  blacklisting  purposes  is 
some  evidence  of  malice.  Such  a  theory,  how- 
ever, lb  by  no  means  established.  But  perhaps 
it  is  most  clearly  indicated  in  Mattison  v.  Lake 
63  L.  R.  A. 


Shore  ft  M.  S.  R.  Co.  2  Ohio  N.  P.  276.  3  Ohio 
N.  P.  100.  more  fully  referred  to  8upra,  II., — es- 
pecially in  the  charge  of  the  court  reported  In 
the  latter  reference.  It  is  there  said  that,  while 
the  railroad  company  had  the  right  to  make 
reasonable  rules  and  regulations  for  the  govern- 
ment of  its  employees  and  business,  and  to  dis- 
charge the  plaintiff,  it  had  no  right  to  interfere 
with  and  prevent  him  from  obtaining  employ- 
ment elsewhere,  and  that,  if  it  should  appear 
that  the  railroad  company  did.  intentionally, 
wilfully,  and  maliciously  prevent  the  plaintiff 
from  obtaining  employment  by  other  railroads, 
to  his  damage,  he  would  be  entitled  to  a  verdict. 
And  in  this  cdnnectiou  the  Jury  were  told  to 
•consider  whether  the  defendant  railroad  com- 
pany combined  and  confederated  with  other 
railroad  companies  for  the  purpose  of  prevent- 
ing employees  which  it  had  discharged  from  its 
service  from  obtaining  employment  with  such 
other  companies. 

For  a  general  treatment  of  the  question  as 
to  the  effect  of  malice  on  otherwise  lawful  acts, 
reference  is  made  to  the  note  entitled  Effeet  of 
bad  motive  to  make  actionable  tchat  fcould 
othentine  not  be, — Passaic  Pr*nt  Works  v.  Ely 
ft  W.  Dry  Goods  Co.  62  L.  R.  A.  673. 

V.     Legislation, 

A  state  statute  making  blacklisting  a  ml*, 
demeanor,    it  was   contended,   was   unconstitn- 
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tlonal.  In  State  em  rel.  Scheffer  t.  Justus,  85 
Minn.  270,  56  L.  R.  A.  757.  88  N.  W.  759,  on 
the  ground  that  it  was  class  legislation,  having 
application  only  to  corporations  or  partner- 
ships as  distinguished  from  individual  em- 
ployers ;  and  also  it  was  insisted  that  an  em- 
ployer of  labor  has  the  natural  right,  under 
the  Constitution,  state  and  Federal,  to  give 
such  adYice  and  Information  as  he  desires  with 
respect  to  his  employees,  whether  they  have 
been  discharged  for  cause  or  without  cause, 
or  whether  they  have  yoluntarlly  left  the  em- 
ployment. In  regard  to  the  first  contention, 
the  court  construed  the  statute  to  refer  to  all 
employers,  whether  corporations,  partnerships, 
or  individuals,  and  as  to  the  second  contention, 
the  court  says :  "An  employee  who  voluntarily 
leaves  his  employment  is  one  who  has  the  right 
to  do  so.  He  violates  no  contract  obligations. 
Presumably,  he  is  an  employee  in  good  stand- 
ing, and  leaves  because  it  is  to  his  advantage 
so  to  do;  and,  If  he  seeks  employment  else- 
where, he  is  entitled  to  the  presumption  that 
his  reputation  as  an  employee  has  been  un- 
harmed by  the  fact  of  his  leaving.  The  fact 
that  such  an  employee  voluntarily  abandons  his 
employment  does  not  give  the  employer  a  right 
to  prejudice  nis  employment  elsewhere.  Under 
such  circumstaoces,  a  communication  designed 
to  prevent  such  employment  is  presumably  a 
reflection  upon  the  standing  of  the  employee.  It 
is  no  answer  to  say  that  the  employer  may  have 
cause  for  making  such  communication  ;  that  it 
may  be  to  the  advantage  of  the  new  employer, 
and  for  the  mutual  advantage  of  all  such  em- 
ployers, to  have  notice  of  the  character  of  the 
employee.  If  there  is  any  valid  reason  for  such 
communication,  it  would  be  available  only  as 
a  matter  of  defense.  The  act  does  not  attempt 
to  interfere  with  the  right  of  an  employer  to 
discharge  an  employee  for  cause  or  without 
cause.  It  does  not  seek  to  prohibit  an  employer 
from  communicating  to  other  employers  the 
nature  and  character  of  his  employees,  when  the 
facts  would  be  for  their  interest.  While  such 
interference  by  an  employer  is  not  expressly 
characterized  as  malicious,  that  intent  is  neces- 
sarily implied.  It  is  the  purpose  of  this  law 
to  protect  employees  in  the  enjoyment  of  those 
natural  rights  and  privileges  guaranteed  them 
by  the  Constitution,  viz.,  the  right  to  sell  their 
labor  and  acquire  property  thereby.  The  act 
is  valid,**  etc. 

The  circulation  of  a  blacklist  for  the  pur- 
pose of  preventing  discharged  employees  from 
securing  employment  with  other  employers  is 
made  a  misdemeanor  in  North  Dakota,  Okla*- 
homa,  Kansas,  Missouri,  Indiana,  Montana,  Vir- 
ginia, and  Texas ;  and  is  made  punishable  by  a 
fine  and  liability  for  all  damages  sustained  in 
Iowa;  by  a  liability  for  treble  damages  to  be 
recovered  in  a  civil  action,  in  Georgia;  by  a 
fine  to  be  paid  into  the  state  treasury  for  the 
benefit  of  the  school  fund,  in  Wisconsin;  and 
63L.  B.A. 


by  a  liability  for  such  sum  as  will  fully  com- 
pensate the  employee  for  the  damage  sustained, 
in  addition  to  exemplary  damages,  in  Indiana. 
But  the  statutes  of  Georgia,  Indiana,  Montana, 
Virginia,  Wisconsin,  and  Iowa  expressly  pro- 
vide that  the  employer  is  not  thereby  prevented 
from  furnishing,  upon  request,  a  truthful  state- 
ment of  the  cause  of  the  employee's  discharge. 
Other  states  in  which  statutes  in  some  form 
opposed  to  the  practice  of  blacklisting  exist  are, 
Washington,  Utah,  Florida,  Connecticut,  and 
Nevada. 

VI.     Summary. 

As  a  matter  of  law,  the  right  of  employers  to 
combine  for  blacklisting  purposes,  or  of  an  em- 
ployer to  circulate  a  blacklist  among  its  various 
employing  agents,  seems  to  be,  in  the  absence 
of  malice,  undoubted.  But  the  presence  of  that 
element,  according  to  the  trend  of  the  decisions, 
gives  an  injured  employee  a  right  of  action. 
The  dlfBculty  arises,  then,  in  determining.  In 
each  instance,  whether  malice  exists,  or  what 
is  sufficient  to  constitute  it.  Where  a  nomber 
of  employers  combine  for  blacklisting  purposes, 
whether  that  fact  alone  is  not  some  evidence  of 
malice  is  a  theory  which  lias  been  at  least  sug- 
gested. 

The  statutes  passed  in  a  number  of  the 
states  seem  to  have  been  drawn  up  consistently 
along  these  lines,  prohibiting,  as  they  do,  in 
almost  every  instance,  the  blacklisting  of  dis- 
charged employees  when  done  "for  the  purpose 
of  preventing  such  discharged  employees  from 
obtaining  employment,*'  but  expressly  provid- 
ing, in  a  number  of  states,  that  the  statute  shall 
not  be  so  construed  as  to  prohibit  the  employer 
from  giving  any  prospective  employer  of  the 
discharged  employee  a  truthful  statement  of  the 
reason  for  the  discharge.  In  Minnesota,  where 
the  statute  was  Judicially  construed,  the  court 
shows  that  the  employer's  rights  are  not 
thereby  curtailed,  but  that  the  employee  is  pro- 
tected only  against  malice,  which,  however, 
would  be  presumed  to  have  existed  when  In- 
juries result  to  him  from  the  exercise  by  the 
employer  of  the  privilege  of  Imparting  informa- 
tion as  to  his  discharged  employee,  by  way  of 
blacklisting,  but  which  Imputation  the  employer 
may  clear  himself  of,  If  he  can,  as  a  matter  of 
defense.  This  construction  is  certainly  all  that 
the  employee  could  ask,  and  is,  perhaps,  also 
fair  and  Just  to  the  employer,  requiring  only 
of  him  that  he  abstain  from  improper  motives 
in  the  conduct  of  his  business  and  in  his  rela- 
tions toward  his  employees. 

As  far  as  shown  by  the  decisions,  equity  has 
so  far  refrained  from  restraining  the  mainte- 
nance or  continuance  of  a  blacklist,  on  the 
ground  that  no  illegal  situation  is  thereby  pre- 
sented, and  that  the  ronedy,  if  any,  is  at  law. 

*  li.  M.  M. 
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*1.  Riparian  OTraera-of  a  Bon-na-riva- 
ble  lake,  the  -vratera  of  whleh  have 
disappeared,  own  that  portion  of  the  lake 
bed  inclosed  by  extending  Hnes  from  the 
points  where  the  side  division  lines  of  each 
respective  tract  cross  the  meandered  line  to 
the  center  of  the  lake. 

2.  "When  svcIl  lake  la  of  Irregular 
■hape,  and  originally  contained  no  inlet  or 
outlet,  the  ineqaalities  caused  by  the  broken 
shore  line  should  be  equitably  adjusted  be- 
tween the  contiguous  owners  by  disregarding 
such  irregularities,  or  by  treating  the  lake  as 
composed  of  separate  bodies  of  water,  accord- 
ing to  the  conditions. 

8.  "Wliere  auek  lake  bed  slopes  to  tke 
center,  and  the  shore  line  is  broken  and 
irregular,  it  is  not  a  proper  method  of  division 
to  establish  central  points  and  central  lines 
in  different  portions  of  the  lake,  and  extend 
the  side  lines  of  the  different  riparian  divi- 
sions to  such  central  points  and  central  lines 
approximately  dividing  the  land  according  to 
the  lake  frontage  of  each  tract.  Such  divi- 
sion 1b  not  equitable,  and  not  according  to  law. 

(July  8,  1908.) 

APPEAL  by  Joseph  Hirschman,  John 
Bri^gel,  and  Swan  Rydeen  from  an  or- 
der of  the  District  Court  for  Sibley  County 
overruling  a  motion  for  new  trial  of  an  or- 
der running  boundary  lines  through  a  lake 
which  had  become  dry.    Reversed. 

The  facts  are  stated  in  the  opinion,  and 
the  plats  referred  to  therein  are  on  the  oppo- 
site* page. 

Mr,  Albert  Ik  TomiB,  for  appellant 
Briegel : 

A  surveyor  cannot  be  d,llowed,  under  any 
circumstances,  to  ilx  private  rights  or  lines 
by  any  theory  of  his  own. 

Jones  V.  Lee,  77  Mich.  35,  43  N.  W.  865. 

The  title  of  each  shore  owner  extends  to 
the  center  of  the  lake,  the  boundary  lines  of 
his  tract  extending  from  the  shore  or  mean- 
der line,  on  lines  converging  to  a  point  in 
the  center  of  the  lake  bed. 

Bardin  v.  Jmdan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838;  Lamprey  v. 
State,  52  Minn.  181,  18  L.  R.  A.  670,  38 
Am.  St.  Rep.  541,  53  N.  W.  1139;  French- 
Glenn  Live  Stock  Co.  v.  Springer,  185  U.  S. 

*Headnotes  by  Lewis,  J. 

Note. — As  to  division  of  water  front  and  flats 
between  adjoining  riparian  owners,  see,  in  this 
series,  Northern  Pine- Land  Co.  v.  Bigelow,  21 
L.  R.  A.  776,  and  note. 
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47,  46  L.  ed.  800,  22  Sup.  Ct.  Rep.  563;  Se- 
curity Land  <6  Exploration  Co,  v.  Burns,  87 
Minn.  97,  94  Am.  St.  Rep.  684,  91  N.  W. 
304;  Hanson  v.  Rice,  88  Minn.  273,  92  N.  W. 
982;  Shell  y.  Matteson,  81  Minn.  38,  83  N. 
W.  491. 

Messrs.  Oeorge  A.  MaeKenxie  and  W. 
H.  Iieen&aiiy  for  appellant  Hirschman: 

The  common  law  is  in  force  in  this  state, 
as  to  the  rights  of  riparian  owners  in  the 
bed  of  meandered  lakes. 

The  patentee  of  land  bordering  on  a  me- 
andered lake  takes  the  title  to  the  middle 
thereof. 

Lamprey  v.  State,  52  Minn.  198,  18  L.  R. 
A.  670,  38  Am.  St.  Rep.  541,  53  N.  W.  1139; 
Shell  V.  Matteson,  81  Minn.  38,  83  N.  W. 
491. 

In  all  cases  where  a  lake  is  circular  in 
form  and  free  from  indentations  and  projec- 
tions in  the  shore  line,  so  as  not  to  obstruct 
or  interfere  with  extending  the  outgoing 
lines  from  the  shore  to  a  common  pmnt  in 
the  center  of  the  lake,  such  method  of  divi- 
sion would  seem  to  be  the  most  practical, 
and  in  fact  the  only,  way  to  establish  the 
boundary  lines'  between  the  several  owners. 

Where  the  shore  or  meander  line  of  a  lake 
is  irregular  in  form,  or  where  there  are  in- 
dentations or  projections  in  the  shore  line, 
or  where  a  lake  is  very  long  in  compcu-ison 
with  its  width,  some  other  method  of  estab- 
lishing the  dividing  lines  in  the  lake  bed 
must  necessarily  be  adopted.  All  of  the  di- 
viding lines  should  be  extended  to  the  mid- 
dle of  the  lake,  but  not  necessarily  to  one 
oommon  center. 

In  such  cases  the  most  practical  rule 
would  be  to  establish  one  or  more  center 
lines  extending  through  the  middle  of  the 
lake,  and  then  extend  the  outgoing  lines 
from  the  shore  or  meander  line  to  the  near- 
est point  on  the  center  line. 

Ridgioay  v.  Ludloxc,  58  Ind.  248;  Hardin 
v.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838. 

Messrs,  John  I«ind  and  A.  Ueland,  for 
appellant  Rydeen: 

If  the  lake  is  of  considerable  greater 
length  than  width,  the  center,  as  in  a  river, 
must  be  a  line,  not  a  point. 

Hardin  v,  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838;  Webber  v. 
Pere  Marquette  Boom  Co.  62  Mich.  626,  30 
N.  W.  460;  Grand  Rapids  lee  ^  Coal  Co.  v. 
South  Giund  Rapids  Ice  d  Coal  Co.  102 
Mich.  227,  25  L.  R.  A.  816,  47  Am.  St.  Rep. 
516,  60  N.  W.  681. 

The  partition  lines  between  the  owners 
shoiuld  be  run  in  accordance  with  the  rule 
applicable  to  rivers,  treating  the  established 
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PbU  ef  SeeUont  17^  18,  19,  and  tO  in  TawnMp  IIS,  Bange  SI  West  qf  the  6th  Pr.  Mer.  Minn, 
Showing  Subdivisions  of  Said  Sections  According  to  Oowrnment  Field  Notes,  and  Showing  Sub- 
ditisionM  of  Lake  Therein  between  Riparian  Owners,  Known  as  Lake  Swan  in  County  of  Sibtey 
and  State  of  Minnesota, 
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center  line  or  lines  as  the  middle  of  the 
stream. 

Gould,  Waters,  p.  162;  Knight  v.  Wilder, 
2  Gush.  190,  48  Am.  Dec.  660;  Grand  Rapids 
Ice  Jc  Coal  Co,  v.  tiouth  Grand  Rapids  Ice  d 
Coal  Co.  102  Mich.  227,  25  L.  K  A.  815,  47 
Am.  St.  Hep.  616,  60  N.  W.  681. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

Swan  lake,  in  Sibley  county,  meandered 
and  non-navigable,  originally  contained  sev- 
eral hundred  acres,  occupying  portions  of 
sections  17,  18,  19,  and  20,  township  112, 
range  31.  For  a  great  many  years  it  has 
been  gradually  drying  up,  and  at  the  time 
of  the  commencement  of  this  action  was 
practically  dry  land;  and  the  various  shore 
owners  commenced  this  proceeding  for  the 
purpose  of  partitioning  the  bed  of  the  lake. 
The  trial  court  divided  the  land  in  accord- 
ance with  the  plat.  Fig.  1,  and  for  the  pur- 
pose of  division  established  three  central 
points,  C,  D,  and  E,  connecting  them  by  cen- 
ter lines,  marked  upon  the  plat,  1  C.  L.,  2 
C.  L.,  and  3  C.  L.  Having  established  these 
center  points  and  center  lines,  the  court  di- 
vided the  land  among  the  several  owners  by 
extending  the  side  lines  of  the  several  tracts 
f^om  the  point  where  they  crossed  the  mean- 
der line  to  points  C,  D,  and  E,  and  to  points 
on  the  center  lines  as  indicated  by  the  plat. 
Certain  of  the  property  owners  complain  of 
the  result  upon  the  ground  that  the  division 
is  unequal.  Some  of  them  contend  for  the 
rule  that  the  dividing  lines  should  radiate 
to  the  center  of  the  lake;  others  insist  that 
it  is  not  practicable  to  establish  a  center  for 
division  in  a  lake  of  this  character,  but  that 
it  was  proper  to  adopt  center  lines.  The 
latter,  however,  are  not  satisfied  with  the 
center  lines  established  by  the  trial  court, 
but  suggest  certain  modifications,  and  pro- 
pose that,  with  proper  center  lines  estab- 
lished, the  side  division  lines  of  the  several 
fractions  be  extended  at  right  angles  to  the 
center  lines. 

The  question  presented,  then,  is.  What  is 
the  proper  method  of  dividing  the  bed  of  the 
lake  under  such  circumstances?  In  Lam- 
prey V.  StatCy  62  Minn.  181,  18  L.  R.  A.  670, 
38  Am.  St.  Rep.  541,  53  N.  W.  1139,  it  was 
stated  that  shore  owners  take  to  the  center 
of  the  lake,  but  in  that  case  there  was  un- 
der consideration  merely  the  question 
whether  the  shore  owner  was  entitled  to 
that  portion  of  the  land  exposed  between  the 
meander  line  and  the  water,  which  had  per- 
ceptibly receded,  as  against  a  patentee  of 
the  land  from  the  United  States  government, 
and  the  question  as  to  what  should  consti- 
tute the  center  of  the  lake,  and  when  that 
method  should  be  varied  or  strictly  applied, 
was  not  before  the  court.  In  Shell  v.  Mat- 
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teson,  81  Minn.  38,  83  N.  W.  491,  the  only 
question  involved  was  the  constitutionality 
of  chapter  257,  Laws  1897,  and  that  act  was 
held  unconstitutional  upon  the  ground  that 
the  riparian  owners  held  title  to  the  center 
of  the  lake.  In  Hanson  ▼.  Rice,  88  Minn. 
273,  92  N.  W.  982,  the  inquiry  waa  whether 
or  not  one  of  the  owners  should  be  re- 
stricted to  the  full  government  subdivision 
in  which  the  fraction  of  his  land  was  lo- 
cated, and  be  cut  off  from  the  lake  by  ex- 
tending the  land  of  an  adjoining  shcNre  own- 
er. In  the  discussion  of  that  question,  in 
which  the  court  declined  to  follow  the  Wis- 
consin rule,  it  was  said  that  each  owner 
was  entitled  to  the  land  between  the  shore 
and  the  center  of  the  lake.  But  in  that  case 
the  meander  line  as  drawn  by  the  govern- 
ment survey  was  incorrect,  and  the  dispute 
was  in  dividing  up  the  land  between  the  me- 
ander line  and  the  lake  proper. 

The  rule  has  long  been  established  that 
riparian  owners  upon  a  stream  take  to  the 
center  of  the  current.  Schurmeier  t.  St. 
Paul  d  P.  R.  Co.  10  Minn.  82,  88  Am.  Dec 
59,  Gil.  59;  Olson  v.  Thomdike,  76  Minn. 
399,  71  N.  W.  399.  But  we  have  no  knowl- 
edge of  any  attempt  to  apply  this  rule  to 
lakes  where  there  is  no  inlet  or  outlet.  It 
would  seem  reasonable  that  where  a  lake  is 
long,  and  comparatively  narrow,  it  may  be 
treated  as  a  river,  and  a  center  line  estab- 
lished from  one  end  of  the  lake  to  the  other, 
which  should  be  considered  the  thread  of 
the  stream.  Such  rule  could  also,  for  the 
same  reason,  be  adopted  in  case  of  irregu- 
larly shaped  lakes,  where  there  had  been  an 
inlet  and  outlet,  and  throu^  which  there 
might  have  been  either  a  real  or  theoretical 
current,  which  would  be  deemed  to  be  the 
center  line.  In  such  cases  the  various  own- 
ers may  be  said  to  have  purchased  their 
property  with  a  view  to  the  original  situa- 
tion. In  the  case  before  us  the  evidence 
does  not  disclose  whether  orig^inally,  or  in 
times  of  high  water,  there  was  an  inlet  and 
an  outlet  to  the  lake;  nor  does  it  appear 
whether  there  is  a  gradual  slope  towards 
the  center  on  all  sides  of  the  lake.  The 
theory  upon  which  the  court  proceeded  wa^ 
that  the  method  adopted  accomplished  a 
more  equable  division  among  the  various 
owners  than  any  other  system,  but  the  man- 
ner in  which  the. waters  receded  from  time 
to  time  was  not  taken  into  account.  Be- 
cause of  the  irregular  shape  of  the  lake,  a 
division  made  by  running  the  side  lines  of 
the  various  fractions  to  the  center  would  be 
imequal,  and  unjust  to  the  owners  of  tho!*e 
fractions  peculiarly  situated,  and  apparently 
for  this  reason  the  central-point  principle  of 
division  was  rejected.  It  is  apparent  that 
in  the  method  adopted  there  was  an  attempt 
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to  combine  two  systems, — one  running  the 
side  lines  to  the  center  points  of  the  lake, 
and  the  other  to  run  them  to  center  lines, 
which,  theoretically,  were  the  thread  or  mid- 
dle of  the  stream.  The  application  of  the 
oenter-line  principle  to  this  lake  presents 
very  serious  difficulties.  In  the  first  place, 
we  discover  no  rule  according  to  which  the 
center  lines  were  established,  except  that 
they  were  run  from  the  three  principal 
points,  F,  D,  and  E,  Fig.  1,  to  the  center 
point  C,  as  nearly  as  possible  equidistant 
from  the  adjacent  shore.  The  question 
arises  at  once,*  What  better  reason  is  there 
for  running  a  center  line  from  F,  in  the 
manner  indicated,  than  from  the  bay  in  lot 
11,  section  18,  or  from  the  bay  in  lots  8  and 
9.  section  18?  And,  if  the  center  line  may 
properly  begin  at  the  shore  line  F,  why 
should  not  the  center  line  D  be  extended  to 
the  shore  at  the  west  line  of  lot  4,  section 
20.  and  why  should  not  the  center  line  ter- 
minating at  E  be  extended  to  the  shore  be- 
tween lots  3  and  4,  or  between  2  and  3?  It 
is  evident  that  these  lines  were  drawn  and 
center  points  located  without  reference  to 
any  natural  condition  of  the  original  lake, 
cither  in  respect  to  depth  or  natural  current, 
and,  so  far  as  we  are  able  to  see,  resulted  in 
arbitrary  division  without  regard  to  the  le- 
gal rights  of  the  owners. 

There  is  no  dOubt  that  the  division  must 
be  made  according  to  the  principle  applica- 
ble to  accretions  or  relictions,  as  noticed  in 
Hanson  v.  Rice,  88  Minn.  273,  92  N.  W.  982. 
As  before  stated,  where  the  shores  of  a  lake 
are  comparatively  even,  and  the  lake  is 
either  round  or  long,  few  difficulties  arise  in 
applying  one  of  the  principles  of  division 
above  mentioned;  but  where  the  shore  line 
K  uneven,  -and  the  body  of  water  of  an  irreg- 
ular shape,  the  difficulty  comes  in  avoiding 
a  conflict  of  different  interests.  In  the  New 
England  states  many  questions  have  arisen 
in  reference  to  the  division  of  lands  which 
have  acc-imulated  along  the  seashore  be- 
tween low  and  high  water  mark,  and  the 
courts  have  aimed  to  establish  a  principle 
which  vrould  result  in  giving  the  riparian 
owners  an  equal  division  in  the  accumulated 
soil.  For  instance,  in  Oray  v.  Deluce,  5 
Cush.  9,  in  dividing  the  flats  which  had  ac- 
cumulated in  a  cove  between  high  and  low 
water,  a  base  line  was  run  across  the  mouth 
of  the  cove,  and  parallel  lines  were  drawn  at 
right  angles  with  the  base  lines  from  the 
ends  of  the  division  lines  of  the  channel  to 
low-water  mark.  In  that  case  the  flat  to  be 
divided  was  of  the  same  width  as  the  chan- 
nel, and  the  result  was  that  each  proprietor 
waa  given  an  equal  division,  and  the  divi- 
sion lines  could,  therefore,  be  extended  with- 
out variaticm.  Dut  in  the  case  of  Rust  y. 
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Boston  Mill  Corp.  6  Pick.  158,  the  cove  was 
circular,  and  the  distance  across  its  mouth 
shorter  than  the  shore  line  of  the  upland, 
and  the  division  was  made  by  causing  the 
side  lines  to  converge  upon  the  base  line  at 
the  mouth  of  the  cove  so  as  to  divide  the  ac- 
cumulation proporti<Miately.  Again,  in  the 
case  of  Emerson  v.  Taylor^  9  Me.  42,  23  Am. 
Dec.  531,  there  was  a  conflict  of  interests, 
and  the  base  line  was  drawn  between  the 
two  points  where  the  side  lines  of  division 
crossed  the  high -water  mark,  and  from  such 
base  line,  at  right  angles  to  it,  lines  were 
extended  to  low-water  mark,  and,  the  shore 
being  on  a  curve,  the  various  extensions 
thus  made  left  a  surplus  or  loss,  which  was 
divided  evenly  between  the  adjoining  par- 
cels. A  review  of  many  of  the  New  England 
cases  upon  tiiis  subject  will  be  found  in.  a 
note  to  the  Northern  Pine-Land  Co.  v.  Big- 
elow,  21  L.  R.  A.  776.  In  all  of  them  the 
courts  were  dealing  with  the  space  left  bare 
by  the  receding  waters,  or  with  land  which 
had  accumulated,  the  main  body  of  water 
being  still  in  existence.  The  principle  run- 
ning through  the  decisions  is  that  the  ri- 
parian owner  actually  owns  that  part  of  the 
accretion  which  lies  between  the  points 
where  the  division  lines  cross  the  margin  in 
a  straight  direction  to  the  center  of  the 
channel,  and,  if  there  is  no  channel,  then 
converging  to  a  common  center.  Cases  have 
arisen  where,  from  the  very  nature  of  the 
sitna-tion,  these  general  pules  could  not  be 
strictly  applied.  As  stated  in  Walker  v. 
Boston  d  M.  R.  Co.  3  Cush.  1 :  "Many  coves, 
inlets,  and  estuaries  of  rivers  are  so  irreg- 
ular and  various  in  outline,  and  so  traversed 
by  crooked  and  meandering  creeks  and  chan- 
nels, from  which  the  sea  does  not  ebb,  that 
it  is  utterly  impossible  to  apply  to  them 
any  of  the  rules  which  have  been  applied  to 
other  cases."  The  difficulty  to  be  antici- 
pated in  dividing  up  the  bed  of  a  lake  where 
there  is  no  center  line  is  stated  by  Mr.  Jus- 
tice Campbell  in  Lincoln  v.  DaviSy  53  Mich. 
389,  61  Am.  Rep.  116,  19  N.  W.  103:  "In 
carrying  out  lines  of  ownership  in  narrow 
streams,  it  is  easy  to  find  the  general  course 
of  the  stream,  and  to  draw  lines  perpendic- 
ular to  that  course  from  the  terminal  shore 
lines.  But  on  lakes  all  lines  from  the  shore 
tend  to  converge  in  some  central  part  of  the 
lake,  and,  while  irregularity  of  shape  pre- 
vents drawing  them  to  a  common  center, 
they  must  all,  if  protracted,  cross  each  other 
in  a  perplexing  way.  The  rule  adopted  in 
such  waters,  where  the  whole  surface  could 
be  appropriated,  has  always  been  to  divide 
the  water  area  in  proportion  to  the  shore 
frontage,  and  never  to  attempt  any  division 
by  lines  nm  from  the  shore,  except  over  such 
parts  of  the  lake  as  are  substantially  ad- 
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jacent  to  the  shore.  In  some  cases,  by  a 
fair  partition,  a  shore  owner  would,  by  his 
extent  of  shore  line,  obtain  a  share  beyond 
the  center.  But  it  seems  impossible,  if  the 
whole  water  is  to  be  regarded  as  divided  up, 
*^o  reach  a  division  without  some  proceeding 
in  Lhe  nature  of  a  partition,  which  will  fix 
the  various  possessions."  And  again,  in  the 
oase  of  Jorwit  v.  Lee,  77  Mich.  35,  43  N.  W. 
855,  the  same  learned  justice,  in  discussing 
the  general  question,  states:  "It  appears 
dearly  enough  in  Uie  present  case  that, 
while  there  is  a  considerable  frontage  facing 
northwest  or  southeast,  the  lake  being  long- 
est in  that  direction,  there  must  also  be 
large  end  frontages  which  look  up  or  down 
the  lake  perpendicularly,  or  nearly  soj  to 
nny  line  across  from  bank  to  bank,  at  most 
places  along  the  shores.  If  this  body  of  water 
were  not  navigable,  and  if  all  its  waters 
could  in  any  way  be  apportioned  among  the 
riparian  proprietors  for  any  lawful  purpose, 
it  is  evident  that  it  could  not  be  done  by 
reference  to  any  fihim  aquce,  or  middle 
thread,  but  must  be  done  by  some  rule  of 
proportion,  which  probably  could  only  be 
^ot  at  by  some  partition  proceeding,  inas- 
much as  such  waters  are  common  for  all  or- 
dinary uses."  And  in  Hardin  v.  Jordan, 
140  U.  S.  402,  35  L.  ed.  440,  11  Sup.  Ct.  Rep. 
808,  838,  the  court  says:  '*If  there  should 
arise  any  question  between  the  plaintiff  and 
other  riparian  owners,  of  lands  situated  on 
the  margin  of  the  lake,  as  to  the  convergence 
of  the  side  lines  of  the  plaintiff's  land  in 
the  lake,  it  can  be  disposed  of  by  the  parties 
themselves  by  a  resort  to  equity,  or  to  such 
other  form  of  procedure  as  may  be  proper." 
And  in  referring  to  the  difficulties  of  apply- 
ing the  general  rules  of  division  it  was  said : 
"Where  a  lake  is  very  long  in  comparison 
with  ita  width,  the  method  applied  to  rivers 
and  streams  would  probably  be  the  most 
suitable  for  adjusting  riparian  rights  in  the 
lake  bottom  along  its  sides,  and  the  use  of 
converging  lines  would  only  be  required  at 
its  two  ends." 

To  return  to  a  consideration  of  the  lake 
bed  in  question,  eliminating  the  center-line 
theory  for  the  reason  already  stated,  we  are 
unable  to  apply  any  principle  of  ownership 
to  the  disputed  land  except  the  one  already 
recognized  by  this  court  in  the  decisions 
above  noted;  i.  e.,  that  the  several  riparian 
proprietors  own  that  portion  of  tlie  increase 
immediately  adjacent  to  and  included  in  the 
triangle  made  by  projecting  lines  from  the 
points  where  the  side  division  lines  respec- 
tively cross  the  marginal  line  to  the  center 
of  the  lake.  Had  the  waters  only  receded  a 
few  rods  from  the  marginal  line,  there 
would  be  little  diH'iculty  in  dividing  up  the 
F*^;r^  of  Innd  thus  laid  bare;  but  in  propor- 
63  L.  R.  A. 


tion  as  the  water  receded  toward  the  center 
the  difficulties  would  increase,  and,  now  that 
the  water  has  entirely  disappeared,  we  find 
the  side  lines  converging  upon  one  another 
to  such  an  extent  that  the  rule  cannot  be 
strictly  applied.     Whatever  inequalities  or 
injustice    may    arise    from    these    conflict- 
ing   interests,    caused    by    the    irregular- 
ity   of    the    shore,    must    be    solved    upon 
some  equitable  basis  which  will,  as  nearly 
as  possible,  give  to  each  proprietor  that  por- 
tion of  the  increase  which  belongs  to  him. 
In  the  first  place.  What  is  the  center  of  the 
lake  bed?     Is  it  the   center   of  the   figure 
(lake  bed),  or  is  it  the  deepest  portion  to 
which  point  the  waters  gradually  receded 
and  at  last  disappeared?    The  latter  might 
coincide  with  the  former,  but,  where  the  two 
do  not  coincide,  which  should  control?    If 
the   waters   had   receded,   leaving   some   of 
these   small    bodies    of   water   at   different 
points  in  the  original  lake,  division  might  be 
made  upon  the  theory  that  they  constitute 
independent  lakes,  to  be  treated  as  central 
points.     But,  as  a  general  rule,  such  condi- 
tions do  not  exist,  and  the  center  of  the  fig- 
ure must  be  accepted  as  the  common  center. 
An  examination  of  the  plat  Fig.  2,  where  a 
central  point,  C,  is  assumed,  discloses  that, 
if  a  division  be  made  according  to  this  prin- 
ciple, lot  1,  section  20,  will  have  an  ad  van 
tage   over    lot    2,    which    lies    immediately 
south,  on  account  of  the  peculiar  formation 
of  the  point  or  projection  of  land  which  ex- 
tends into  the  lake.    The  same  thing  occurs 
in  lot  4,  section  17,  and  lot  10,  section  18, 
the  latter  having  the  advantage,  and  a  diffi- 
culty .arises  as  between  lots  10  and  II,  sec- 
tion 19.    The  chief  difficulty,  however,  is  in 
reference  to  lots  1,  12,  and  14,  at  the  western 
end  of  the  lake.     Commencing  with  lots  1 
and  2,  in  section  20,  lot  1  should  not  be  per- 
mitted to  have  the  advantage  given  it  by  the 
projection  into  the  lake  at  the  intersecting 
line  between  1  and  2.     The  inequality  oc- 
casioned by  this  irregularity  in  the   shore 
ought  to  be  divided  between  the  parties  im- 
mediately affected.     It  is  a  fair  adjustment 
as  between  the  two  lots  that  such  projection 
be  ignored,  and  the  division  line  running  to 
the  center  point  start,  not  at  the  marginal 
line,  but  at  the  point  where  the  division  line 
of  lots  1  and  2  crosses  a  line  drawn  from  the 
point  where  the  northerly  side  line  of  lot  1 
crosses  the  marginal  line  to  the  point  where 
the  south  line  of  lot  2  crosses  the  marginal 
line  as  indicated  on  Fig.  2.    This  would  re- 
sult in  giving  to  lot  2  a  slight  portion  of  the 
increase  directly  in  front  of  the  southwest 
corner  of  lot   1.    The  same  principle  applied 
to  lot  4,  section  17,  and  lot  10,  section   18, 
makes  an  equable  division,  as  indicated  on 
the  plat.     In  respect  to  lots  10  and  11,  sec- 
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tion  10,  the  inequality  may  be  adjusted  as  in- 
dicated on  the  plat.  This  arrangement  gives 
lot  10  all  it  is  entitled  to,  and  gives  lot  11  no 
credit  for  the  small  bay  of  the  lake  where 
the  dividing  line  between  the  lotA  crosses  the 
marginal  line.  Lot  12,  section  18,  bordering 
on  the  northwest  corner  of  the  lake,  had  a 
considerable  water  frontage,  but,  on  account 
of  the  peculiar  shape  of  the  point  of  land  at 
the  southerly  part  of  lot  11,  the  divisicm  line 
between  lota  11  and  12  crosses  the  marginal 
line  at  a  point  too  far  south  to  leave  any 
considerable  portion  of  the  lake  bed  adjacent 
to  lot  12,  and  the  interests  of  lota  1,  11,  12, 
and  14  conflict  in  any  attempt  to  divide  up 
the  bed  immediately  in  fr<mt  of  those  lots. 
There  are  two  ways  of  adjusting  this  inequal- 
ity: First,  l^  disregarding  the  point  of  land 
at  the  southerly  end  of  lot  11,  and  dividing 
the  space  on  the  principle  applied  to  lots 
1  and  2,  section  20;  and,  second,  treat  the  bay 
bordering  on  lots  1,  14,  and  12,  west  of  the 
dotted  line  A,  B,  as  an  independent  lake. 
The  latter  method  might  very  properly  be 
applied  if,  as  the  waters  receded,  some  por- 
tion were  cut  off  from  the  main  part  of  the 
lake  by  a  ridge  across  the  neck  of  the  bay, 
or  if  tiiere  were  a  deep  central  point  where 
the  water  remained  last.  The  evidence  is 
silent  on  the  subject,  and  we  can  only  assume 
that  such  condition  did  not  exist,  aad  that 
the  lake  bed  slopes  gradually  from  west  to 
east.  However,  even  if  such  were  the  case, 
this  bay  may  be  treated  by  analogy  as  a  sep- 
arate lake,  and  by  so  doing  the  interests 
would  appear  as  indicated  in  the  plat  Fig.  2, 
assuming  D  to  be  the  center  point.  This  ar- 
rangement leaves  the  irregular  tract  A,  B,  D, 


G,  less  the  portion  of  lot  11  within  its  bor- 
ders, the  property  of  the  owners  of  lots  1,  14, 
and  12,  which  should  be  apportioned  between 
them  by  the  court  in  accordance  with  the 
acreage  acquired  by  each  in  the  bay  west  of 
the  dotted  line  A,  B. 

We  are  aware  that  in  applying  this  meth- 
od of  dividing  the  lake  bed  it  will  be  a  mat- 
ter of  some  difficulty  to  find  the  exact  center 
points.  They  may  be  located  by  the  interest- 
ed parties  by  common  consent,  and,  if  they 
cannot  agree,  a  competent  surveyor  can  as- 
certain them  by  actual  tests,  or  by  the  appli- 
cation  of  a  mathematical  rule  which  is  used 
for  the  purpose.  It  is  also  apparent  that 
some  of  the  divisions  of  land  thus  alloted 
would  be  of  no  practical  value  on  account  of 
their  peculiar  shape.  No  doubt  the  snuill 
tracts  would  be  purchased  by  the  larger  hold- 
ers, or  be  otherwise  adjusted  to  make  the 
land  practically  useful. 

The  method  of  adjustment  here  suggested 
may  not  be  suitaUe  for  the»  division  of  all 
irregular  lake  beds,  but  we  have  aimed  to 
outline  a  plan  which  will  give  the  riparian 
owners  as  near  as  possible  what  is  theirs 
by  law.  Let  it  be  understood  that  the  effect 
of  this  decision  is  not  to  direct  a  division  of 
the  lake  in  question  according  to  Fig.  2. 
We  have  attempted  only  to  lay  down  certain 
principles  which  may  be  applied  in  case  the 
facts  shall  prove  to  be  as  we 'have  assumed 
them  to  be.  Upon  a  new  trial  evidence 
should  be  taken  as  to  the  history  of  the  lake, 
and  the  division  worked  out  as  near  as  may 
be  in  accordance  with  the  principles  herein 
defined. 

Order  reversed,  and  new  trial  granted. 


MISSOURI  SUPREME  COURT. 


SOUTHERN     ILLINOIS     &     MISSOURI 
BRIDGE  COMPANY,  AppL, 

V. 

Robert  G.  STONE  et  al,  Reapts. 
(174  Mo.  1.) 

1*  The  poTirer  of  emlneBt  domain  msy 
be  exerelaed  to  secure  property  needed  for 
the  couatructlon  and  maintenance  of  a  toll 
bridge. 

2.  Tlae  lovlslatare  may  lawfully 
irnivt  fmnelilseai  to  erect  a  toll  bridge 
which  will  Include  the  right  to  provide  prop- 
er  and  aaitable  approaches  and  to  lay  rails 
thereon  for* the  accommodation  of   railroad 


NoTK. — As  to  right  of  foreign  corporation  to 
exercise  power  of  eminent  domain,  see  in  this 
series  SUte  ftv  rel.  Leese  v.  Chicago,  B.  &  Q. 
R.  Co.  2  U  E.  A.  564 ;  also  cases  in  note  to 
I-sncaster  v.  Amsterdam  Improv.  Co.  24  L.  B. 
A.  327. 
W  L.  R.  A. 


traffic  for  the  benefit  of  which  the  bridge  la 
to  be  erected. 
8.     That   a   corporation   baa   under   its 
cbarter  poirer  to  eonden&n  land    for    a 

certain  purpose  will  give  it  no  right  to  exer- 
cise the  power  in  another  state  unless  It  la 
permitted  to  do  so  by  the  laws  of  the  latter. 

4.  Poorer  to  couatrnct  railroad  toll 
bridflrea  la  not  deatroyed  by  the 
amendment  of  a  statute  providing  for 
the  formation  of  corporations  to  construct 
bridges  by  striking  out  a  provision  requiring 
the  articles  of  incorporation  to  state  whether 
the  bridge  Is  to  be  for  railroad  or  other  pur- 
poses, and  remitting  Incorporators  to  the  gen- 
eral provisions  of  the  statute  in  forming 
their  articles  of  incorporation  without  men- 
tioning railroad  purposes  as  one  for  which  a 
bridge  may  be  constructed. 

5.  A  railroad  bridare  la  wltbln  tbe 
provialonM  of  a  atatnte  permitting  the 
construction  of  bridges  for  public  use. 

6.  Cbantrlns  tbe  worda  "to  tbe  naea  of 
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nald    corporation/'    la    the   MctloD   of   • 

statute  providlncr  for  the  creation  of  bridge 
companies,  which  specifles  for  what  pnrposea 
property  may  be  acquired  under  the  power 
of  eminent  domain,  so  as  to  read  "for  ap- 
proaches, road,  foot,  or  wa^n  ways,'*  does 
not  Indicate  an  Intention  to  deprive  a  com- 
pany organized  to  construct  a  railroad  bridge 
of  the  power  to  condemn  property  for  termi- 
nal accommodations  for  the  use  of  such  rail- 
roads as  may  desire  to  use  the  bridge,  since 
the  word  "road'*  may  be  held  to  Include  rail- 
road. 

7.  A  statute  antliorialnv  a  foreign 
bridflre  conApany  apon  flltav  its  arti- 
cle* of  Incorporation  and  receiving  a 
certificate  from  the  secretary  of  state,  to 
transact  wllhin  the  state  the  business  which 
Its  charter  authorizes,  confers  upon  it  the 
right  to  acquire  by  the  exercise  of  the  power 
of  eminent  domain  the  property  which  is 
necessary  for  its  approaches  and  terminal 
facilities,  where  by  the  local  laws  that  Is  one 
of  the  Incidents  of  the  granting  of  a  charter 
authorizing  the  construction  of  such  a  bridge. 

8.  Tlie  fact  that  a  corporation  oriran- 
iKed  to  bntl^a  brldnre  la  not  CTpreaaly 
aathorlsed  by  Its  charter  to  obtain  ap* 
proaches  by  an  exercise  of  the  power  of  em- 
inent domain  does  not  bring  an  attempt  to 
secure  such  approaches  In  a  foreign  state 
within  the  operation  of  a  constitutional  pro- 
vision of  such  state  forbidding  any  company 
to  engage  in  business  other  than  that  express- 
ly authorized  by  Its  charter. 

O.  Coarta  ^111  not  take  Jadtclal  notice 
of  legisiatlve  acts  or  statutes  of  other  states, 
or  of  foreign  laws. 

£0,  A  corporation  organised  to  bnlld 
a  brldire  ntay  exercl»e  tbe  powers  poa- 
Mcaaed  hy  ancli  corporations  In  a  for- 
elarn  state  in  which  it  undertakes  to  do  busi- 
ness by  consent  of  such  state,  Including  that 
of  acquiring  land  for  approaches  and  termi- 
nal facilities  by  an  exercise  of  the  power  of 
eminent  domain,  although  no  such  power  Is 
expressly  conferred  upon  it  by  Its  charter. 

11.  Tbe  alienation  of  property  pending 
proceedlnars  to  acqnlre  title  to  It  by 
an  exercise  of  the  power  of  emment  domain 
does  not  render  it  Incumbent  on  the  one  seek- 
ing the  property  to  amend  his  petition  and 
bring  in  the  purchaser. 

{Valliant  and  Brace,  J  J.,  disseHt.) 
(March  4,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dunklin  County 
denying  its  right  to  acquire  property  by  an 
exercise  of  the  power  of  eminent  domain. 
Reversed, 

Statement  by  Gantt,  J.: 

This  is  an  appeal  from  a  judgment  of 
the  circuit  court  of  Dunklin  county  dismiss- 
ing the  petition  of  the  plaintiff,  in  which  it 
prayed  for  the  appointment  of  commission- 
ers to  assess  the  damages  which  would  be 
sustained  by  its  appropriation  of  certain 
land  lying  on  the  west  bank  of  the  Missis- 
es L.  *R.  A. 


sippi  river,  in  Scott  county,  in  this  state, 
for  approaches,  roadway,  and  terminal 
yards.  The  amount  of  land  which  it  sought 
to  condemn  for  its  use  as  a  bridge  company 
was  about  20  acres,  a  strip  200  feet  wide 
and  about  4,600  feet  long,  and  extending 
west  from  the  bank  of  the  river.  The  de- 
fendants were  the  record  owners  when  the 
petition  was  filed.  The  application  in  the 
first  instance  was  made  to  Judge  Riley,  the 
regular  judge  of  the  Scott  circuit.  An  affi- 
davit of  prejudice  was  filed  against  him, 
and  he  thereupon  granted  a  change  of  venue 
to  Judge  Fort's  circuit,  and  sent  the  case 
to  Dunklin  county. 

The  petition  is  as  follows: 
*'In  the  Circuit  Court  of  Scott  County, 
Missouri,  to  October  Term,  1902.     Southern 
Illinois  &  Missouri  Bridge  Company,  Plain- 
tift\  v.  Robert  Stone,  R.  M.  Pin  ley,  Nannie 
E.  Finley,  David  Heldt,  Burhardt  Miller,  and 
Perry  Bates,  Defendants.     Plaintiff  for  ita 
cause    of    action    says:     It    is    a    corpora- 
tion regularly  incorporated  under  the  laws 
of  the  state  of  Illinois,  and  has  obtained 
from  the  secretary  of  state  of  the  staie  of 
Missouri   authority   to  do  business   in   the 
state  of  Missouri.     That  it  is  incorporated 
for  the  purpose  of  erecting  and  maintaining 
a  bridge  across  the  Mississippi  river  from  a 
point   near    Thebes,    in    Alexander    county, 
Illinois,  to  a  point  near  Manning's  Landing, 
in  Scott  county,  Missouri,  with  the  neces- 
sary   appurtenances     thereto.      That    said 
bridge  is  intended  as  a  railway  bridge,  and  , 
.  it   is   necessary   for   this   plaintiff  to   have 
a  right  of  way  for  its  railway  traxiks,  bridge, 
,  and  terminal  yards,  etc.     Thtkt  the  general 
direction   of  its  yards   will   be  westwardly 
I  from  the  western  bank  of  the  Mississippi 
,  river.    That  for  the  purpose  of  carrying  out 
I  its  charter  privileges  it  is  necessary  for  it 
to  hold  and  to  own  the  following  described 
tract  of  land,  lying  and  being  in  the  county 
of  Scott,  state  of  Missouri,  to  wit:     A  part 
of  the  S.  E.  and  S.  W.  parts  of  private  sur- 
vey No.  794  in  twp.  30,  range  14  east,  and  in 
lot  2  of  the  N.  E.  qr.  of  sec.  2,  twp.  29.  range 
14  east,  being  a  tract  of  land  200  ft.  wide« 
100  ft.  on  each  side  of  the  center  line  of  the 
approaches  to  the  Southern  Missouri  &.  II- 
j  linois  Bridge  Co.,  as  located  and  platted,  be- 
\  ginning  at  a  point  on  the  east  line  of  frac- 
:  tional  sec.  24,  twp.  30,  R.  14  east,  and  1,240 
j  ft.   from  the  S.  E.  cor.  of  said  frac.  sec. ; 
I  thence    run   south,    70   degrees   45   minute? 
!  east,  765  feet ;  thence  by  a  one  degree  curve 
to  the  right  980.4  ft. ;  thence  south,  59  de- 
I  grees  45  minutes  east,  924.8  ft. ;  thence  by 
'  a  2  deg.  30  min.  curve  to  the  left  1,289.3  ft. ; 
I  thence  N.,  87  deg.  51  min.  east,  to  the  west 
j  bank  of  the  Mississippi  river.     Said  center 
'  line   intersects   the   north    line   of   twp.    29 
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lOOi  ft  west  of  the  N.  W.  cor.  of  lot  2  in 
the  }l.  E.  qr.  of  sec.  2,  twp.  29,  R.  14  east, 
and  also  intersects  the  west  line  of  said  lot 
2,  G9.1  ft.  south  of  the  N.  W.  cor.  of  said  lot 
2.  The  tract  above  described  contains  20.3 
acres,  and  will  appear  by  a  blue  print  here- 
to attached  and  made  a  part  of  this  peti- 
tion. That  the  defendants  herein,  together 
with  H.  M.  Finley,  the  husband  of  one  of 
the  defendants,  are  the  owners  of  said  real 
estate.  That  defendants  Heldt,  Miller,  and 
Bates  are  tenants,  having  growing  crops  on 
difTerent  portions  of  said  real  estate.  That 
the  defendants  have  refused  to  relinquish  to 
the  plaintiff  the  right  to  the  occupancy  and 
use  of  said  real  estate  for  the  purposes 
designated.  That  your  petitioner  has  en- 
deavored to  agree  with  defendants  and  each 
of  them  upon  the  price  to  be  paid  for  said 
property,  but  has  been  unable  to  amicably 
settle  or  to  agree  at  all  upon  a  proper  com- 
pensation to  either  of  the  parties  defendant. 
That  said  real  estate  is  necessary  for  the 
laying  of  tracks  and  the  handling  of  busi- 
ness over  and  across  plaintiff's  bridge. 
Wherefore  your  petitioner  prays  the  court 
to  make  such  order  and  decree  that  may  be 
proper  and  necessary,  and  to  appoint  three 
freeholders  of  the  county  of  Scott  and  state 
of  Missouri  as  commissioners  to  assess  the 
damages  which  defendants  may  sustain  in 
consequence  of  the  establishment,  erection, 
and  maintenance  of  said  road  and  ap- 
proaches over  and  through  the  said  prem- 
ises and  for  all  proper  orders." 

Summons  regularly  issued  and  was  served 
on  defendants.  When  the  cause  reached 
Dunklin  coimty,  the  defendants  filed  the  fol- 
lowing pleading  which  they  denominate  an 
"answer**  in  the  caption,  and  a  "motion"  in 
the  body: 

•*In  the  Circuit  Court  of  Dunklin  County, 
Missouri.  Southern  Illinois  &  Missouri 
Bridge  Company,  Plaintiff,  v.  R.  G.  Stone, 
R.  M.  Finley  et  al.,  Defendants.  Answer. 
Defendants  in  the  above-entitled  cause,  Rob- 
ert G.  Stone,  R.  M.  Finley,  and  Nannie  Fin- 
ley,  limit  their  appearance  herein  for  the 
K>le  and  only  purpose  of  this  motion,  and 
make  the  fdlowing  suggestions  and  objec- 
tions against  the  appointment  of  commis- 
sioners as  prayed  for  in  plaintiff's  pretended 
petition : 

"I'Mrst.  No  summons  or  notice  has  ever 
been  issued  and  served  upon  these  defend- 
ants in  the  manner  required  by  law.  The 
pretended  siunmons  or  notice  purports  to 
have  been  issued  by  the  clerk  of  the  court, 
and  it  does  not  appear  that  prior  thereto 
the  said  court  or  the  judge  thereof  had  or- 
dered plaintiff's  petition  to  be  filed,  nor  that 
the  court  or  the  judge  thereof  ordered  any 
summons  or  notice  issued  upon  said  pre- 
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tended  petition.  It  appears  upon  the  face 
of  said  pretended  petition  and  of  said 
pretended  notice  or  summons  that  said 
petition  was  never  ordered  filed  and 
said  pretended  notice  or  summons  never  or- 
dered issued  by  the  court  or  judge,  and  that 
said  pretended  petition  was  received  and  said 
pretended  notice  made  out  without  authority 
from  the  court  and  contrary  to  law. 

"Second.  It  appears  from  the  face  of  the 
plaintiff's  pretended  petition  that  the  plain- 
tiff is  a  corporation  incorporated  under  the 
laws  of  the  state  of  Illinois  for  the  purpose 
of  constructing  and  maintaining  and  operat- 
ing a  bridge  across  the  Mississippi  river, 
and  these  defendants  say  such  a  corporation, 
incorporated  under  the  laws  of  another 
state,  for  such  a  purpose,  has  no  right, 
power,  or  authority,  under  the  Constitution 
and  laws  of  Missouri,  to  condemn  property 
of  any  kind  situated  in  the  state  of  Mis- 
souri, for  any  use,  public  or  private. 

"Third.  It  does  not  appear  by  said  pre- 
tended petition  that  plaintiff  has  received 
any  authority  from  the  Congress  of  the 
United  States  to  erect  a  bridge  across  the 
Mississippi  river. 

"Fourth.  It  does  not  appear  by  said  pre- 
tended petition  that  plaintiff  has  any  right 
or  authority  to  do  business  in  the  state  of 
Missouri,  there  being  no  allegations  any- 
where in  said  pretended  petition  showing 
compliance  by  it  with  sections  1014,  1015, 
1016,  1017,  1024-1026,  1026,  and  1027,  arti- 
cle 1,  chapter  12,  of  the  Revised  Statutes  of 
Missouri,  1899. 

"Fifth.  It  does  not  appear  by  said  pre- 
tended petition  that  plaintiff  has  surveyed 
or  located  the  ground  over  and  upon  which 
it  pretends  to  have  the  right  to  build  rail- 
way tracks,  bridge,  and  terminal  yards,  nor 
does  it  appear  by  said  pretended  petition 
that  it  has  filed  in  the  office  of  the  clerk  of 
the  county  court  of  Scott  county  any  pro- 
file or  map  of  any  such  survey  or  location. 

"Sixth.  The  plaintiff  has  no  right,  power, 
or  authority  under  the  law  to  condemn  a 
strip  of  land  200  feet  wide  for  a  right  of 
way  for  railroad  purposes,  or  for  any  other 
purpose. 

"Seventh.  These  defendants  further  state 
that  prior  to  the  time  of  the  issuance  of  the 
pretended  notice  or  summons  herein,  and 
that  prior  to  the  delivery  of  the  said  pre 
tended  petition  to  the  clerk  of  the  circuit 
court  of  Scott  county,  Missouri,  they  had 
sold,  conveyed,  and  transferred  the  land  de- 
scribed in  said  pretended  petition  in  good 
faith  and  for  a  valuable  consideration  to 
J.  H.  Crowder,  L.  B.  Houck,  and  Giboney 
Houck,  by  deed  duly  signed,  executed, 
acknowledged,  and  delivered,  and  recorded 
in  the  office  of  the  recorder  of  deeds  of  said 
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Scott  oounty.  Defendants  further  state 
that,  prior  to  the  beginning  and  prior  to  the 
pretended  institution  of  this  suit  in  the  cir- 
cuit court  of  said  Scott  county,  the  afore- 
said deed  had  been  duly  filed  for  record  in 
the  office  of  the  recorder  of  deeds  of  said 
Scott  county.  Defendants  further  state 
that  long  prior  to  the  execution  of  the  afore- 
said deed  they  had  entered  into  a  contract 
with  the  said  grantees  in  said  deed  for  the 
sale  and  conveyance  of  said  real  estate  to 
said  grantees,  and  that  said  deed  was  exe- 
cuted and  delivered  in  pursuance  of  said 
contract  for  the  sale  of  said  land,  and  that 
the  plaintiff  herein  had  notice  and  knowl- 
edge, long  prior  to  the  execution  of  said 
deed,  and  long  prior  to  the  pretended  begiii- 
ning  of  this  suit,  of  the  existence  of  said 
contract  of  sale,  and  of  the  fact  that  these 
defendants  had  sold  said  property  to  the 
said  grantees  in  said  deed.  So  the  defend- 
ants say  that  at  the  time  of  the  pretended 
beginning  of  this  suit  they  were  not  the 
owners  of  said  property  and  had  no  title 
thereto,  and  did  not  appear  upon  the  record 
in  the  recorder's  office  of  said  cvmnty  as  own- 
ers thereof,  or  as  having  tifle  thereto;  but, 
on  the  contrary,  the  plaintiff  herein  had 
constructive  notice  of  said  sale  and  convey- 
ance by  the  record  thereof  in  said  recorder's 
ofTice,  as  well  as  actual  notice  and  knowl- 
edge of  said  sale  and  conveyance. 

"Eighth.  Defendants  further  state  that 
prior  to  the  beginning  of  this  pretended  suit, 
and  prior  to  the  delivery  of  the  plaintiff's 
})retended  petition  to  the  clerk  of  said 
Scott  circuit  court,  and  prior  to  the  issu- 
ance of  the  pretended  notice  or  summons 
herein,  and  prior  to  the  pretended  service 
of  the  said  pretended  notice  or  summons  on 
these  defendants,  ihe  Gape  Girardeau  ft 
Thebes  Bridge  Terminal  Railroad  Company, 
a  corporation  organized  under  the  laws  of 
the  state  of  Missouri,  for  the  purpose  of 
constructing 'and  maintaining  a  railroad  in 
Scott  county,  Missouri,  from  Frensdorf  Sta- 
tion, on  Houck's  Missouri  ft  Arkansas  Rail- 
road, to  the  Mississippi  river,  had  bought 
and  had  acquired  and  had  appropriated  to 
the  public  use  and  for  the  purpose  for  which 
it  was  incorporated,  the  property  described 
in  the  said  pretended  petition. 

"Ninth.  Defendants  further  state  that  the 
plaintiff,  which  is  a  corporation  under  the 
laws  of  the  state  of  Illinois,  had  no  right 
to  construct  and  operate  a  railroad,  nor  to 
engage  in  the  railroad  business,  in  the  state 
of  Missouri,  because  such  business  is  not 
expressly  authorized  in  its  charter  or  by 
any  law  of  this  state  under  which  said  cor- 
poration may  come;  and  this  proceeding  by 
it  to  condemn  property  for  the  building  of  a 
railroad  and  its  engaging  in  the  railroad 
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business  in  this  state  violates  the  plain  pro- 
visions of  section  1024  of  the  Revised  Stat- 
utes of  Missouri,  1899,  and  section  7  of  arti- 
cle 12  of  the  Constitution  of  Missouri. 

"Tenth.  These  defendants  further  state 
that  the  appropriation  by  the  plaintiff  of 
any  part  of  the  real  estate  mentioned  in 
plaintiff's  pretended  petiticm  by  the  plain- 
tiff herein,  to  any  extent  whatever,  would 
not  only  interfere  with  the  use  of  the  same 
by  the  Cape  Girardeau  ft  Thebes  Bridge 
Terminal  Railroad  Company  for  the  purpose 
for  which  it  has  acquired  and  appropriated 
the  same,  but  would  utterly  ruin  and  con- 
fiscate the  same  as  the  property  of  said  Cape 
Girardeau  ft  Thebes  Bridge  Terminal  Rail- 
road Company;  and,  even  if  the  plaintiff 
has  a  right  to  condemn,  which  these  defend- 
ants deny,  the  condemnation  attempted  by 
the  plaintiff  in  this  proceeding  would  and 
does  violate  the  fifth  subdivision  of  section 
1075  and  section  1272  of  the  Revised  Stat^ 
utes  of  Missouri,  1809. 

"Eleventh.  Defendants  further  show  and 
state  to  the  court  that  there  is  now,  and 
has  been  since  ^fay  2,  1902,  pending  in  the 
said  circuit  court  of  Scott  county,  Missouri, 
a  suit  wherein  the  Cape  Girardeau  ft  Thebes 
Bridge  Terminal  Railroad  Company  is  plain- 
tiff and  the  Southern  Illinois  ft  Missouri 
Bridge  Company  is  defendant,  the  object  of 
which  »uit  is  to  permanently  restrain  and 
enjoin  the  plaintiffs  herein  from  in  any  way 
interfering  with  said  property,  and  from  do- 
ing anything  in  or  about  said  property 
tending  to  disturb  the  said  Cape  Girardeau 
ft  Thebes  Bridge  Terminal  Railroad  in  its 
sole  and  exclusive  possession  and  use  of 
said  property;  and  that  a  temporary  in- 
junction of  the  said  Scott  oounty  circuit 
court  issued  in  said  cause  is  now,  and  has 
been  since  May  3,  1902,  in  full  force  and 
effect,  and  by  said  temporary  injunction 
plaintiff  herein,  its  agents  and  employees, 
and  all  who  may  act  in  aid  of  them  or 
either  of  them,  were  and  are  now^  enjoined 
and  restrained  from  interfering  in  any  way 
with  said  Cape  Girardeau  ft  Thebes  Bridge 
Terminal  Railroad  Company  in  its  exclusive 
use,  occupancy,  and  possession  of  said  prop- 
erty, and  particularly  enjoined  and  restrain- 
ed from  prosecuting  the  very  suit  in  which 
this  motion  is  filed,  and  from  taking  any 
possession,  and  from  doing  anything  under 
or  by  virtue  of  any  order  or  proceeding  in 
this  suit  to  disturb  said  Cape  Girardeau  ft 
Thebes  Terminal  Railroad  Company  in  its 
said  exclusive  use,  occupancy  and  posses- 
sion of  said  property;  and  that  permitting 
plaintiff  to  further  prosecute  this  suit,  or 
making  any  further  order  or  judgment  for 
them  or  in  their  behalf  in  this  cause,  would 
be  contrary  to  the  terms  of  said  injunction. 
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contrary  to  the  law,  and  would  be  giving 
sanction  to  violations  of  writs  lawfully  is- 
sued by  the  courts  of  the  state,  and  counte- 
nancing acts  in  violation  of  law  and  in  con- 
tempt of  the  lawful  writs  and  orders  of  the 
courts. 

"Wherefore  defendants  pray  that  plain- 
tiffs petition  be  dismissed,  and  that  all  or- 
ders, steps  and  proceedings  heretofore  had 
or  done  iu  this  catise  be  quashed  and  for 
naught  held,  and  for  all  other  proper  re- 
lief." 

The  cause  came  on  for  hearing,  and  the 
learned  circuit  court,  as  above  stated,  dis- 
missed the  case,  for  the  reason  that  the 
plaintiff  bridge  company  did  not  have  the 
right  to  condemn  land  in  this  state  for  its 
approaches  and  necessary  terminal  facilities 
to  accommodate  the  railroad  for  which  it 
proposed  to  furnish  a  bridge  over  the  Mis- 
sissippi river  from  Gray's  Point  to  Thebes, 
Illinois.  This  judgment  we  are  asked  to  re- 
verse. 

On  the  hearing  the  plaintiff  introduced 
and  read  in  evidence  an  act  of  Congress,  ap- 
proved January  25,  1901,  entitled,  "An  act 
to  authorize  the  construction  of  a  bridge 
across  the  Mississippi  river  at  or  near  Gray's 
Point,  Missouri."  31  Stat,  at  L.  741,  chap. 
181.  The  first  section  thereof  is  as 
follows:  "Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
Stites  of  America  in  Congress  assembled, 
That  the  Southern  Illinois  and  Missouri 
Bridge  Company,  a  corporation  created  and 
organized  under  and  by  virtue  of  the  laws 
of  the  state  of  Illinois,  its  successors  and 
assigns,  be,  and  the  same  are  hereby,  au- 
thorized and  empowered  to  erect,  construct, 
maintain,  and  operate  a  bridge  and  ap- 
proaches thereto  over  the  Mississippi  river 
from  a  point  on  the  Mississippi  river 
in  Alexander  county,  in  the  state  of  Illinois, 
opposite  the  terminus  of  the  St.  Louis 
Southwestern  Railway,  at  or  near  Gray's 
Point,  in  Scott  county,  in  the  state  of  Mis- 
souri, or  from  some  other  convenient  point 
on  said  river  in  said  Alexander  county,  Il- 
linois, to  some  opposite  point  on  said  river 
in  the  state  of  Missouri,  within  the  distance 
of  three  miles  above  or  below  the  terminus 
of  said  railway.  Said  bridge  shall  be  con- 
structed to  provide  for  the  passage  of  rail- 
way trains,  and,  at  the  option  of  said  cor- 
poration, its  successors  or  assigns,  may  be 
«o  constructed  as  to  provide  for  and  be 
used  also  for  the  passage  of  wagons  and 
Vehicles  of  all  kinds,  for  the  transit  of  anl- 
wals,  and  for  foot  passengers,  for  such  rea- 
sonable tolls  as  may  be  approved  from  time 
to  lime  by  the  Secretary  of  War." 

Plaintiff  also  introduced  in  evidence  its 
charter,  of  date  December  28th,  1900,  certi- 
«3  L.  R.  A. 


fled  by  the  Secretary  of  State  of  Illinois, 
whereby  it  appears  that  said  plaintiff  is  a 
legally  authorized  corporation  under  the 
laws  of  Illinois,  under  and  in  pursuance  of 
an  act  of  the  Legislature  of  that  state,  en- 
titled "An  act  concerning  corporations,"  ap- 
proved April  18,  1872  (Laws  1871-72,  p. 
296),  and  all  acts  amendatory  thereof.  Sec- 
tion 2  of  its  articles  of  incorporation  is  In 
these  words:  "The  object  for  which  said 
corporation  is  formed  is  to  erect,  construct, 
maintain,  and  operate  a  bridge  and  ap- 
proaches thereto  over  the  Mississippi  river, 
from  a  point  on  the  east  bank  of  the  Missis- 
sippi river,  in  the  county  of  Alexander,  in 
the  state  of  Illinois,  to  a  point  opposite 
thereto  in  the  state  of  Missouri,  which  said 
bridge  and  approaches  thereto  shall  provide 
for  the  passage  of  railway  trains,  and,  at 
the  option  of  said  corporation,  its  successors 
and  assigns,  may  be  so  constructed  as  to 
provide  for  and  be  used  also  for  the  passage 
of  wagons  and  vehicles  of  all  kinds,  for  the 
transit  of  animals,  and  for  foot  passengers, 
for  such  reasonable  tolls  as  may  be  approved 
from  time  to  time  by  the  Secretary  of  War." 

The  plaintiff  also  read  in  evidence  the  fol- 
lowing certificate  by  the  Secretary  of  State 
of  Missouri:  "Whereas,  the  Southern  Illi- 
nois and  Missouri  Bridge  Company,  incor- 
porated imder  the  laws  of  the  state  of  Illi- 
nois, has  filed  in  the  office  of  the  Secretary 
of  State  duly  authenticated  evidence  of  its 
incorporation,  as  provided  by  law,  and  has 
in  all  respects  complied  with  the  require- 
ments of  law  governing  foreign  private  cor- 
porations: Now,  therefore,  I,  Samuel  B. 
Cook,  Secretary  of  State  of  the  state  of  Mis- 
souri, in  virtue  and  by  authority  of  law, 
do  hereby  certify  that  said  Southern  Illinois 
and  Missouri  Bridge  Company  is  from  the 
date  hereof  duly  authorized  and  licensed  to 
do  business  in  the  state  of  Missouri  for  a 
term  ending  December  2Sth,  1950,  and  is  en- 
titled to  all  the  rights  and  privileges  grant- 
ed to  foreign  corporations  under  the  laws 
of  this  state,  and  that  the  amount  of  the 
capital  stock  of  said  corporation  is  fifty 
thousand  dollars,  and  the  amount  of  said 
capital  stock  represented  in  the  state  of  Mis- 
souri is  twenty- five  thousand  dollars.  In 
testimony,  whereof."  etc. 

The  foregoing  certificates  and  their  legal 
effect  must  furnish  the  basis  of  our  opinion. 

Messrs.  Martin  I«.  Clardy,  S.  H.  "West, 
'Wilson  Cramer,  and  W.  EL  MiUer,  for 

appellant : 

By  declaring  that  foreign  corporations 
shall  have  no  other  or  greater  powers,  there 
is  a  direct  implication  that  they  shall  have 
equal  powders  with  domestic  corporations  of 
like  character. 
20 
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Santa  Clara  Female  Academy  v.  Sullivan, 
116  111.  375,  56  Am.  Rep.  776,  6  N.  E.  183; 
Farmers*  Loan  de  T.  Co.  v.  Lake  Street  Elev. 
R.  Co,  173  111.  439,  61  N.  E.  55;  Barnes  v. 
Suddard,  117  III.  237.  7  N.  E.  477;  Stevens 
V.  Pratt,  101  111.  217 ,  Cray  v.  St.  Louis  d 
S.  F.  R.  Co,  81  Mo.  126;  St.  Louis,  K.  C.  d 
C.  R.  Co.  V.  LewHght,  113  Mo.  660,  21  S.  W. 
210. 

In  Missouri,  bridge  companies  have  the 
right  to  condemn  for  approaches  to  bridges 
across  the  Mississippi  river. 

Mississippi  River 'Bridge  Co.  v.  Ring,  58 
Mo.  494;  Hannibal  Bridge  Co.  v.  Schau- 
backer,  49  Mo.  555. 

The  right  of  eminent  domain  may  be  ex- 
ercised by  any  artificial  person  clothed  with 
a  franchise,  the  enjoyment  of  which  pro- 
motes a  public  use. 

Leisse  v.  ^t.  Louis  d  I.  M.  R.  Co.  72  Mo. 
561. 

Messrs.  Giboney  Houok,  Jahn  A. 
Hope,  and  M.  B.  Smitli,  for  respondents: 

Section  1264,  1  Rev.  Stat.  1899,  prohibits 
corporations  created  in  other  states  from 
condemning,  by  granting  the  right  to  "road, 
telephone,  railroad,  telegraph  or  other  cor- 
poration created  under  the  laws  of  this 
state,  for  public  use,  etc." 

Bridge  corporations  created  under  the 
laws  of  other  slates  cannot  condemn  prop- 
erty in  this  state.  Expressio  unius  exclusio 
est  alterius. 

Mattheus  v.  Skinker,  62  Mo.  334,  21  Am. 
Rep.  425;  Holhert  v.  St.  Louis,  K.  C.  ds  N. 
R.  Co.  45  Iowa,  27. 

Private  property  cannot  be  taken  through 
the  state's  right  of  eminent  domain  for  use 
by  an  agency  of  the  Federal  government  in 
regulating  interstate  commerce;  it  can  be 
taken  only  by  virtue  of  the  nation's  right 
of  eminent  domain,  which  is  separate  and 
distinct  from  the  state's  eminent  domain. 

U.  S.  Const,  art.  1,  §  8;  Sections  1  and  2, 
Act  CongToss.  pp.  17,  18;  People  ex 
ret.  Trombley  v.  Humphrey,  23  Mich. 
471,  9  Am.  Rep.  94;  Kohl  v.  United  States, 
91  U.  S.  367,  23  L.  ed.  449;  2  Story,  Const. 
5th  ed.  1891,  p.  12,  §  1061;  1  Hare,  Am. 
Const.  Law,  ed.  1899,  p.  335.  M'Culloch  v. 
Maryland,  4  Wheat.  421,  4  L.  ed.  605. 

In  the  matter  of  bridges  and  interstate 
commerce  there  are  no  statea 

Stockton  V.  Baltimore  d  N.  Y.  R.  Co.  1 
Inters.  Com.  Rep.  411,  32  Fed.  16. 

The  power  of  Congress  in  respect  to  legis- 
lation for  the  promotion  of  interstate  com- 
merce is  just  aa  free  from  state  interfer- 
ence as  any  other  subject  within  the  sphere 
of  its  legislative  authority.  The  action  of 
Congress  is  supreme  and  overrules  all  the 
state  may  do. 

Newport  d  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  479,  26  L.  ed.  1145;  Luaton  v. 
63  L.  R.  A. 


North  River  Bridge  Co.  153  U.  S.  625,  38  L. 
ed.  808,  14  Sup.  Ct.  Rep.  891. 

Since  the  power  of  Congress  in  relation 
to  appellant  is  supreme  and  exclusive,  the 
right  to  condemn,  not  being  expressly 
granted  by  the  act  of  January  26,  1901,  was 
withheld. 

Schmidt  v.  Densmore,  42  Mo.  234;  United 
States  V.  A  Certain  Tract  of  Land,  70  Fed. 
940;  1  Lewis,  Em.  Dom.  2d  ed.  §  273; 
State  ex  reU  Crow  v.  Lincoln  Trust  Co.  144 
Mo.  589,  46  S.  W.  593. 

On  rehearing. 

The  opinion  is  wrong  in  holding  that  a 
foreign  bridge  company  shall  be  clothed 
with  the  sovereign  power  to  condemn  twenty 
acres  of  land  in  this  state  "for  a  right  of 
way  for  ita  railway  tracks,  bridge  and  ter- 
minal yards,  etc.,"  by  presumptions,  and 
statutory  implication  evolved  by  judicial 
construction. 

6  Thomp.  Corp.  p.  6310;  4  Thomp.  Corp. 
§§  5588,  5345;  Re  Poughkeepsie  Bridge  Co. 
I  108  N.  Y.  483,  16  N.  E.  601 ;  Schmidt  v. 
Densmore,  42  Mo.  234;  1  Lewis,  Em.  Dom. 
§§  240,  253,  254;  Sutherland,  Stat.  Constr. 
§  387;  1  Foote  &  Everett,  Law  of  Incor- 
porated Companies,  p.  172;  1  Dill.  Mun. 
Corp.  §  604;  Saunders  v.  Bluefield  Water- 
woi'ks  d  fmprov.  Co.  58  Fed.  133;  3  Cook^ 
Corp.  §  905;  1  Beach,  Pub.  Corp.  §  656; 
Shatntee  County  v.  Beckwith,  10  Kan.  603; 
Pennsylvania  R.  Co.'s  Appeal,  93  Pa,  l.')9; 
Thacher  v.  Dartmouth  Bridge  Co.  18  Pick. 
501;  Rensselaer  d  S.  R,  Co.  v.  Davis,  43  X. 
Y.  146;  Ligare  v.  Chicago,  139  111.  64,  28  N. 
E.  934;  Chamberlain  v.  Elizabethport  Steam 
Cordage  Co.  41  N.  J.  Eq.  43,  2  Atl.  775; 
Chaffee's  Appeal,  56  Mich.  244,  22  N.  W. 
871;  Payne  v.  Kansas  d  A.  Valley  R.  Co, 
46  Fed.  546;  Re  Manderson,  2  C.  C.  A.  490» 
3  U.  S.  App.  199,  51  Fed.  501;  Re  Montgom- 
ery, 48  Fed.  896. 

Under  the  statutes  of  this  state  relating^ 
to  the  building  of  bridges,  corporations  caiv 
be  organized  for  the  purpose  only  of  con- 
structing toll  bridges  for  public  use  over 
which  may  be  conveyed  persons  and  prop- 
erty, and  which  cannot  be  constructed  and 
used  as  railroad  bridges,  except  by  special 
enactment  for  that  purpose. 

Missouri  Const,  art.  4,  §  53;  3  Pattison's 
Complete  Digest,  p.  2157.  par.  188;  Suther- 
land, Stat.  Constr.  §§  154,  237,  pp.  207,  312. 

The  prerogative  power  to  condemn  prop- 
erty is  presumed  to  remain  in  the  state  un- 
til it  is  shown  to  have  been  granted  by  an 
affirmative  statute. 

1  Morawetz,  Priv.  Corp.  §§  323,  964,  969, 
1090,  pp.  307,  923,  929,  1031;  2  Morawetz, 
Priv.  Corp.  §  963,  pp.  921,  922;  2  Beach^ 
Priv.  Corp.  1891,  §  417,  p.  690;  Canada 
Southern  R.  Co.  v,  Oebhard,  109  U.  S.  537,. 
27  L.  ed.  1024,  3  Sup.  Ct.  Rep.  363;  Starls-- 
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'.f:cather  t.  Amet-ican  Bible  8oc.  72  111.  50, 
22  Am.  Rep.  133;  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424;  Black,  Constr.  &  Inter- 
pretation of  Laws,  1895,  §  125,  p.  335;  1 
Clark  k  M.  Corp.  1901,  pp.  178,  377-379; 
Chapman  t.  Colby  Bros.  47  Mich.  46,  10  N. 
W.  74;  Leicis  v.  Bank  of  Kentucky,  12  Ohio, 
137,  40  Am.  Dec.  469;  Oaines  v.  Bank  of 
Mississippi,  12  Ark.  769;  Bank  of  Alabama 
T.  Simonion,  2  Tex.  531 ;  Hahnemannian  L. 
Ins.  Co.  T.  Becbe,  48  111.  90,  95  Am.  Dec. 
519. 

The  attempt  to  condemn  a  strip  of  land 
200  feet  wide  for  a  right  of  way  for  rail- 
road tracks,  and  build  and  own  not  less 
than  40  miles  of  railroad  without  com- 
plying with  the  laws  and  paying  the  fees 
required  by  railroad  companies  when  organ- 
izing, is  a  usurpation  of  power  which  the 
Btate  should  correct  by  quo  warranto. 

Rush  County  v.  Bushville  da  V.  Gravel 
Road  Co.  87  Ind.  505;  Whitcher  v.  Somer- 
riite,  138  Mass.  455 ;  Nims  v.  Boone  County, 
86  Iowa,  272,  23  N.  W.  663;  Moreland  v. 
Mitchell  County,  40  Iowa,  394;  Tolland  v. 
WillingtOH,  26  Conn.  578;  Com.  v.  Deerfield, 
•  6  Allen,  449;  Re  Poughkeepsie  Bridge  Co. 
108  N.  Y.  483,  15  N.  E.  601 ;  Currier  v.  Mar- 
ietta d  C.  R.  Co.  11  Ohio  St.  228;  Cleveland 
(t  P.  R.  Co.  T.  Speer,  56  Pa.  339,  94  Am.  Dec. 
84;  Com.  v.  Erie  d  N.  E.  R.  Co.  27  Pa.  339, 
67  Am.  Dec.  471;  Johnston  v.  Chicago,  M.  d 
St.  P.  R.  Co.  58  Iowa,  537,  12  N.  W.  536; 
iknsselaer  d  8.  R.  Co.  v.  Davis,  43  N.  Y. 
137;  Locks  d  Canals  v.  Nashua  d  L.  R.  Co. 
104  Mass.  1,  0  Am.  Rep.  181;  Imlay  v. 
Union  Branch  R.  Co.  20  Conn.  255,  68  Am. 
l^ec  392;  Lance's  Appeal,  65  Pa.  25,  93  Am. 
Dec.  722. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  right  of  eminent  domain  apper- 
tains to  every  independent  government.  It 
requires  no  constitutional  recognition.  It 
is  an  attribute  of  sovereignty.  The  pro- 
Hsion  foimd  in  the  Constitutions  of  our 
various  states,  providing  for  just  compen- 
sation for  private  property  taken  or  dam- 
aged for  public  use,  is  a  limitation  only 
upon  the  exercise  of  the  right.  When  the 
ii*e  is  determined  to  be  a  public  one,  the 
necessity  or  expediency  of  appropriating 
any  particular  property  is  not  a  subject  of 
judicial  inquiry.  The  property  may  be  ap- 
propriated by  the  Legislature,  or,  as  in  Mis- 
souri, the  power  of  appropriating  it  may  be 
ttmferred  upon  private  corporations,  to  be 
♦zeroised  by  them  in  the  execution  of  works 
in  which  the  public  is  interested.  Property 
taken  for  toll  bridges  and  ferries  is  for  a 
public  use.  They  are  public  highways.  Ar- 
nold v.  Covington  d  C.  Bridge  Co.  1  Duv. 
372;  Young  v.  Buckingham^  6  Ohio,  485; 
WLRA. 


Flecker  v.  Rhodes,  30  Gratt.  795;  State  v. 
Maine,  27  Conn.  641,  646,  71  Am.  Dec.  89. 

These  general  principles  are  not  question- 
ed; but  the  insistence  is  that  the  plaintiff 
bridge  company,  being  a  foreign  corporation, 
has  no  power  to  condenm  lands  in  this  state 
for  its  approaches  and  terminal  grounds  to 
accommodate  the  several  railroads  conver- 
ging at  Gray's  Point.  It  is  unquestionably 
true  that  when  a  private  corporation,  wheth- 
er foreign  or  domestic,  asserts  the  right  to 
exercise  the  power  of  eminent  domain,  it 
must  show  that  the  right  has  been  given  it 
in  express  terms  or  by  necessary  implica- 
tion. The  articles  of  incorporation  and  the 
certificate  of  the  corporate  existence  of  the 
plaintiff  disclose  that  the  object  for  which 
it  was  created  a  body  corporate  was  to  con- 
struct, maintain,  and  operate  a  bridge  and 
approaches  thereto  over  the  Mississippi 
river,  from  a  point  in  Alexander  county.  111., 
to  a  point  opposite  thereto  in  this  state, 
which  bridge  and  its  approaches  shall  pro- 
vide for  the  passage  of  railway  trains,  and, 
at  its  option,  for  the  passage  of  wagons  and 
vehicles  of  all  kinds,  and  for  the  transit  of 
animals  and  foot  passengers.  That  the  Leg- 
islature may  lawfully  create  the  franchise 
of  erecting  a  toll  bridge  we  have  no  doubt 
whatever.  It  is  as  much  an  object  of  publie 
concern  as  a  turnpike  road,  or  a  railroad, 
or  other  public  highway,  and  a  necessary 
incident  to  such  a  structure  is  the  right  to 
provide  proper  and  suitable  approaches,  and 
to  lay  rails  thereon  to  adapt  it  to  the  pur- 
pose for  which  it  is  to  be  built. 

But  at  the  threshold  of  this  discussion  we 
are  met  with  the  assertion  that  this  is  a 
foreign  corporation,  and  that  for  two  rea- 
sons it  cannot  exercise  the  high  prerogative 
power  of  eminent  domain.  Now,  it  is 
abundantly  .established  in  this  court  that 
there  is  nothing  in  our  Constitution  which 
prohibits  the  Legislature  of  this  state  from 
conferring  upon  a  foreign  corporation  the 
right  to  condemn  private  property  for  a 
public  use.  Cray  v.  8t.  Louis  d  8.  F.  R.  Co. 
81  Mo.  126;  8t.  Louis,  K.  C.  d  C.  R.  Co.  r. 
LcwHght,  113  Mo.  660,  21  S.  W.  210;  8tate 
ex  rel.  8t.  Louis,  K.  C.  d  C.  R.  Co.  v.  Cook, 
171  Mo.  348,  71  S.  W.  829.  And  such  is  the 
rule  of  decisions  elsewhere.  Re  Tovcnsend, 
39  N.  Y.  171.  In  LewrighVs  Case,  113  Mo. 
600,  21  S.  W.  210,  it  was  said  that  it  was 
evidently  the  intention  of  our  Legislature 
to  encourage  foreign  railroad  corporations 
to  extend  their  roads  into  and  through  this 
state,  and  to  place  them  upon  an  equal  foot- 
ing and  confer  on  them  the  same  rights 
that  are  conferred  on  domestic  corporations 
of  like  character;  and  to  the  same  effect  is 
State  ex  rel.  8t.  Louis,  K.  C.  d  C.  R.  Co.  v. 
Cook,  171  Mo.  348,  71  S.  W.  829. 

This  fundamental  proposition  we  do  not 
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understand  to  be  denied  by  defendants. 
Their  contention  is  that  the  plaintiff  bridge 
company,  being  a  foreign  corporation,  can 
have — First,  no  greater  or  other  powers 
than  are  conferred  upon  it  by  the  laws  of 
Illinois,  the  state  of  its  creation;  secondly, 
that  whether  it  has  the  power  to  condemn 
approaches  and  terminal  facilities  by  the 
laws  of  Illinois  or  not,  it  cannot  exercise 
these  powers  in  this  state  unless  our  own 
law^s  permit  it.  That  this  second  proposi- 
tion is  true  we  have  no  doubt  whatever. 
The  proposition,  then,  which  first  forces 
itself  upon  our  attention  is,  conceding  that 
the  state  of  Missouri  may  constitutionally 
confer  the  power  upon  the  plaintiff,  the  right 
to  condemn  and  appropriate  lands  for  its 
approaches  and  roadways,  has  it  done  so? 
Without  extending  our  inquiries  to  an 
earlier  period,  we  find  that  in  the  General 
Statutes  of  Missouri  of  1865  ( §§  16-18,  chap. 
69,  pp.  370  and  371)  authority  was  given 
for  the  formation  of  bridge  companies  for 
the  purpose  of  constructing  and  maintain- 
ing bridges  over  streams  of  water,  or 
any  part  of  such  streams  which  may 
be  within  this  state,  for  public  use,  for 
the  crossing  of  persons  or  property. 
Among  the  objects  required  to  be  stated  in 
the  articles  of  incorporation  was  "the  pur- 
poses for  which  such  bridge  is  to  be  used, 
whether  for  railroads  or  ordinary  travel,  or 
both."  By  section  17  express  power  was 
given  to  appropriate  lands  belonging  to  pri- 
vate persons  upon  proper  compensation,  to 
be  paid  and  ascertained  as  provided  in  chap. 
73  of  that  Kevision.  By  section  18  power 
was  given  such  bridge  company  to  consoli- 
date its  franchises  and  property  with  that 
of  any  bridge  company  within  this  state  or 
any  other  to  be  connected  by  said  bridge. 
At  that  date  it  widl  be  noted  the  act  re- 
quired the  articles  of  incorporation  to 
specify  the  kind  of  bridge,  and  bridge  com- 
panies were  authorized  to  build  railroad 
bridges.  In  1872  (Laws  1871-72,  p.  15) 
section  17  of  said  chapter  was  amended,  by 
inserting  after  the  words  "necessary  to  ap- 
propriate any  lands  of  private  persons  or 
corporations,"  the  words  "for  approaches, 
road,  foot  or  wagon  ways  of  said  bridge 
company,"  and  provided  that  the  condemna- 
tion proceedings  shoilld  be  conducted  as  pro- 
vided in  chapter  66  of  General  Statutes  of 
18G5,  instead  of  chapter  73,  as  provided  in 
the  original  section.  Thus  the  statute  re- 
mained until  the  Revision  of  1879,  when 
sections  16,  17,  and  18  were  amended,  and 
appear  in  that  Revision  as  sections  953, 
954,  and  955.  As  amended  section  953  au- 
thorized the  formation  of  bridge  companies 
"for  the  purposes  of  constructing  and  main- 
taining bridges  over  any  of  the  streams 
of  water,  or  any  part  of  such  streams, 
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which  may  be  within  this  state,  for  public 
use,  for  the  crossing  of  persons  or  property," 
and  then,  instead  of  specifying  what  the 
articles  of  incorporation  should  contain,  it 
adds  the  comprehensive  words,  "according 
to  the  provisions  of  this  article."  Those 
provisions  were  found  in  sections  926-930. 
In  the  third  subsection  of  section  929  cor- 
porations were  authorized  to  be  formed  (in 
addition  to  the  special  provisions  of  section 
953)  for  the  purpose  of  "constructing  toll 
bridges."  These  sections  remained  unchang- 
ed in  the  Revision  of  1889,  save  that  they 
were  numbered  2803,  2804,  and  2805,  anil 
are  found  in  the  same  terms  in  the  Revision 
of  1899,  but  numbered  1351,  1352,  and  1353. 
So  that  for  50  years  at*  least  our  laws  have 
invited  and  encouraged  the  incorporation 
of  bridge  companies  to  construct  bridges 
over  the  streams  of  water  in  this  state,  or 
partly  therein,  and  under  their  authority 
bridges  have  been  constructed  over  the  Mis- 
sissippi river.  Mississippi  River  Bridge 
Co,  V.  Ringy  58  Mo.  491;  Hannib<U  Bridge 
Co.  V.  Schuuhacker,  49  Mo.  555. 

In  the  construction  of  these  statutes  and 
the  various  revisions  it  is  insisted  that  the 
change  made  in  1879  by  omitting  from  sec- 
tion 16  as  it  appeared  in  1865  the  provi- 
sions as  to  what  the  articles  should  contain, 
and  particularly  the  words  "whether  for 
railroad,  or  ordinary  travel,  or  both,"  in- 
dicated a  purpose  on  the  part  of  the  G<3i- 
eral  Assembly  to  deny  the  right  of  incor- 
poration of  a  company  to  construct  and 
maintain  a  railroad  bridge.  In  a  word,  tlie 
argument  is  that  because  the  Legislature,  in 
revising  chapter  69  of  General  Statutes  of 
1865,  saw  fit  to  prescribe  certain  general 
provisions  as  the  form  of  the  articles  of 
incorporation,  and  remitted  the  incorpo- 
rators to  the  general  provision  of  the  articles, 
in  which  they  are  found,  in  framing  their 
articles  of  incorporation,  instead  of  repeat- 
ing them  again  in  section  16  as  originally 
enacted,  it  is  contended  that  the  general 
power  to  form  companies  to  build  "toll 
bridges  ...  for  public  use"  over  any 
of  the  streams  of  this  state,  excludes  "i*ail- 
road  toll  bridges."  We  are  compelled  to  re- 
ject this  interpretation  of  our  statutes  as 
too  narrow  and  unwarranted  by  the  history 
of  this  statute.  It  will  be  observed  that 
the  power  given  in  section  16  in  the  General 
Statutes  of  1865  was  to  construct  and  main- 
tain a  bridge  for  public  use.  The  grant  is 
general.  There  was  no  purpose  or  intention 
of  enumerating  the  particular  kinds  of 
bridges  that  might  be  built>  further  than  it 
should  be  for  public  use.  The  only  refer- 
ence to  railroad  bridges  is  found  in  the  di- 
rection as  to  the  form  of  the  articles,  and 
there  the  incorporators  are  required  to  des- 
ignate the  kind  of  toll  bridge  they  propose 
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to  build;  if  "a  railroad  bridge,"  it  must 
have  been  so  designated  in  the  articles;  if 
for  "ordinary  travel,  ...  so  specify;" 
if  for  both,  it  must  be  stated  in  the  articles ; 
but  nowhere  in  the  statute  is  there  to  be 
fotmd  any  restrictive  words,  further  than 
the  structure  must  be  for  public  use.  Now, 
when  amended  in  1879,  the  same  unlimited 
power  of  selection  of  the  kind  of  bridge 
to  be  constructed  was  left  to  the  incorpora- 
tors, and  they  are  referred  for  the  form  of 
their  articles  to  the  general  provisions  of 
the  chapter.  But  if  we  could  bring  our- 
selves to  the  view  that  the  Greneral  Stat- 
utes of  18G5  undertook  to  name  the  kind  of 
bridge  companies  that  might  be  incorporat- 
ed, and  that  the  subsequent  revision  of  1879, 
instead  of  enumerating,  used  the  generic 
term  "bridge,"  we  would  unhesitatingly 
say  that,  instead  of  restricting  the  power, 
the  legislature  had  evidently  intended  to  en- 
large it.  The  power  is  given  to  incorporate, 
to  construct  and  maintain  "toll  bridges." 
The  argument  that,  by  omitting  the 
words  ''whether  for  railroads"  in  the 
articles  of  incorporation,  the  legislature  in- 
tended to  repeal  the  power  to  incorporate  a 
company  to  construct  a  railroad  toll  bridge, 
woold  apply  with  equal  force  to  the  associ- 
ated words  "ordinary  travel,"  and  thus  the 
statute  would  prove  itself  a  felo  de  se 
and  utterly  nugatory, — ^a  construction  re- 
pugnant to  all  correct  and  accepted  rules  of 
construction.  Our  conclusion  is  that  a  rail- 
road bridge  is  a  bridge  for  public  use  with- 
in the  meaning  of  section  1351,  Kev.  Stat. 
1899. 

But   it    is    further    contended    that    the 
changing  of  the  words  in  section  17  of  the 
General  Statutes  of   1865,  "to  the  uses  of 
said  company,"  to  a  power  of  condemnation 
of  private  property  "for  approaches,  road, 
foot  or  wagon  ways  of  such  bridge  corpora- 
tion," had  the  eflfect  of  depriving  said  com- 
panies, after  the  said  amendment,  of  the  right 
to  acquire  grounds  for  the  railroads  it  was 
designed  to  accommodate  over  its  bridge,  and 
because  railroad  companies  are  by  the  act 
authorized  to  build  their  own  bridges   (sec- 
tion 1035,  Rev.  Stat.  1899),  it  is  assumed 
,tl»t  the  right  of  bridge  companies  to  build 
one  bridge  which  may  accommodate  a  large 
number  of  railroads  converging  at  the  point 
of  its  construction,  and  to  condemn  land  for 
its  approaches  and  for  the  necessary  switch 
yards  and  terminal  facilities  to  enable  it  to 
serve  all  of  its  patrons,  is  taken  away.     We 
are  not  inclined  to  give  a  statute  desired. 
M  we  think  this  was,  to  facilitate  the  com- 
merce of  Missouri   with   her   sister   states, 
any  such  restrictfed  construction.    Tlie  build- 
ing of  the  Eads  Bridge  at  St.  Louis  and  the 
Hannibal  &  St.   Joseph   Bridge  at  Kansas 
City,  and  other  like  structures,  have  con- 
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tributed  in  a  marvelous  degree  to  the  up- 
building of  our  great  metropolitan  cities, 
and  have  proven  of  inestimable  value  to  our 
own  citizens.  Each  of  these  bridges  has 
afforded  accommodations  and  a  means  of  en- 
trance and  exit  for  a  large  number  of  rail- 
roads. The  legislature  deemed  the  acquisi- 
tion of  approaches,  roads,  and  wagon  ways 
necessary  incidents  of  such  structures. 
"Roads,"  as  used  in  this  statute,  when  the 
structure  is  designed  for  the  passage  of  rail- 
road trains,  means  railroads,  because,  if 
only  an  ordinary  toll-bridge  for  wagons  and 
foot  passengers  was  intended,  then  the  words 
"foot  or  wagon  ways"  would  have  fully  ex- 
pressed the  purpose.  The  use  of  "road,"  in 
addition  to  "foot  and  wagon  ways,"  was 
evidently  designed  to  cover  the  requirements 
if  a  railroad  bridge  should  be  built,  ard 
the  roads  necessary  to  accommodate  that 
character  of  transportation  were  railroads. 
As  said  in  Linton  v.  Sharpsburg  Bridge  Co. 
1  Grant,  Cas.  414,  the  necessary  incidents  of 
an  authority  expressly  granted  need  not 
themselves  be  expressed,  and,  when  an  act 
"authorizes  the  erection  of  a  bridge,  it  au- 
thorizes the  taking  of  land  for  abutments, 
when  compensation  is  also  provided  for, 
even  though  it  be  contained  in  no  express 
terms,"  which  is  but  the  statement  o*  an 
old  and  long-established  rule  that  a  grant 
of  power  to  accomplish  any  particular  en- 
terprise, and  especially  one  of  a  public  na- 
ture, carries  with  it,  so  far  as  the  grantor'* 
power  extends,  an  authority  to  do  all  that 
is  necessary  to  accomplish  the  principal  ob- 
ject. Bahcocfc  V.  Western  R.  Corp.  9  Met* 
555,  43  Am.  Dec.  411.  So  that  we  are* 
brought  to  the  conclusion  that,  when  this 
bridge  company  made  this  application  for 
commissioners  to  assess  the  compensatioxk 
and  damages  to  defendants  for  these  ap- 
proaches •  and  the  necessary  tracks  to  its 
bridge,  the  laws  of  this  state  expressly  con- 
ferred upon  bridge  companies  formed  un- 
der out  statutes  the  right  to  condemn  pri- 
vate property  upon  paying  the  just  compen- 
sation therefor. 

We  next  inquire,  Can  the  plaintiff  com- 
pany avail  itself  of  those  laws?  By  the  act 
of  1891  (Laws  1891,  p.  75,  Rev.  Stat.  1899, 
§  1024)  it  is  provided  that  "every  corpora- 
tion for  pecuniary  profit  formed  in  any  oth- 
er state,  territory  or  country,  before  it  shall 
be  authorized  or  permitted  to  transact  busi- 
ness in  this  state  or  to  continue  business 
therein  if  already  established,  shall  have 
and  maintain  a  public  office  or  place  in  tins 
state  for  the  transaction  of  its  business, 
where  legal  service  may  be  obtained  upon  it, 
and  whore  proper  books  shall  be  kept  to 
enable  such  corporation  to  comply  with  the 
constitutional  and  statutory  provisions  gov- 
erning such  corporation;  and  such  corpora- 
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tion  shall  be  subject  to  all  the  liabilities, 
restrictions  and  duties  which  are  or  may  be 
imposed  upon  corporations  of  like  character 
organized  under  the  general  laws  of  this 
state,  and  shall  have  no  other  or  greater 
powers,*'  etc.  Section  1025  requires  such 
foreign  corporation  to  file  in  the  office  of  the 
Secretary  of  State  its  charter  or  articles 
of  incorporation  duly  certified,  etc.  It  is 
further  provided  tliat,  "upon  compliance 
with  the  above  provisions  by  said  corpora- 
tion the  Secretary  of  State  shall  give  a 
certificate  that  said  corporation  has  duly 
complied  with  the  laws  of  this  state  and  is 
authorized  to  do  business  therein,  stating 
the  amount  of  its  entire  capital  and  the  pro- 
portion thereof  which  is  represented  in  Mis- 
souri, and  such  certificate  shall  be  taken 
by  all  courts  in  this  state  as  evidence  that 
the  said  corporation  is  entitled  to  all  the 
.  .  .  benefits  of  this  act,  and  such  cor- 
poration shall  enjoy  those  rights  and  bene- 
fits for  the  time  set  forth  in  its  original 
charter,  .  .  .  unless  this  shall  be  for  a 
greater  length  of  time  than  is  contemplated 
by  the  laws  of  this  state,"  etc.  We  have 
seen  that  the  plaintiff  company  had  filed 
its  articles  of  incorporation  in  the  office  of 
the  Secretary  of  State  and  had  received  its 
certificate  of  authority  to  do  business  in  this 
state.  To  the  extent  that  its  charter  requir- 
ed it  to  do  a  business  in  this  stale 
expressly  authorized  by  its  charter,  to 
wit,  the  construction  and  maintenance  of  a 
bridge  over  the  Mississippi  river,  this  act 
domesticating  it  in  this  state  expressly  au- 
thorized and  empowered  it  to  exercise  the 
rights  and  powers  of  like  corporations,  to 
wit,  bridge  companies,  in  this  state;  and 
among  those  powers,  we  have  already  shown 
was  that  of  appropriating  lands  of  private 
persons  or  corporations  for  its  road  and 
terminal  yards,  approaches,  and  abutments. 
The  language  of  section  1024,  Rev.  Stat. 
1809,  is  explicit  that  it  "shall  be  subjected 
to  all  the  liabilities,  restrictions  and  duties 
which  are  or  may  be  imposed  upon  corpora- 
tions of  like  character,  organized  under  the 
general  laws  of  this  state,"  and  "shall  have 
no  other  or  greater  powers;"  t.  e.,  it  shall 
have  those  of  corporations  of  like  character 
in  this  state.  This  statute  was  first  enacted 
in  this  state  April  21,  1891.  The  quoted 
words,  the  interpretation  of  which  we  are 
now  considering,  are  found  in  section  28  of 
the  corporation  act  found  in  the  Revised 
Statutes  of  Illinois  of  1874,  and  the 
clause  "and  shall  have  no  other  or  great- 
er powers"  had  been  construed  by  the  Su- 
preme Court  of  Illinois  on  two  occasions 
prior  to  the  enactment  of  our  statute.  In 
Barnes  v.  Suddard,  117  111.,  loc.  cit,  241,  7 
N.  E.  477,  it  was  said:  "What  was  intend- 
ed by  the  Legislature  in  the  enactment  of 
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this  provision  of  the  statute?  The  answer 
to  the  inquiry  may  be  found  in  what  was 
said  in  Stevens  v.  Pratt,  101  111.  217:  'The 
manifest  and  only  purpose  was  to  produce 
uniformity  in  the  powers,  liabilities,  duties, 
and  restrictions  of  foreign  and  domestic  cor- 
porations of  like  character,  and  bring  them 
all  under  the  influence  of  the  same  law.' 
¥Tom  this  it  would  seem  that  a  foreign 
corporation  doing  business  in  this  state  pos- 
sesses the  same  but  no  greater  powers  than 
a  corporation  organized  under  our  statute. 
Indeed,  the  language  of  the  last  sentence 
of  section  20,  that  foreign  corporations 
shall  have  no  greater  powers  than  our  do- 
mestic corporations,  can  imply  nothing  less 
than  they  are  to  have  the  same  powers." 
Santa  Clara  Fefnale  Academy  y.  SuUivan, 
116  111.  375,  56  Am.  Rep.  776,  6  N.  E.  183; 
Farmers*  Loan  d  T.  Co.  v.  Lake  Street  Elet. 
R.  Co,  173  111.  430,  51  N.  E.  55.  In  our 
opinion  the  statute  is  susceptible  of  no  oth- 
er construction,  and,  having  adopted  the  Il- 
linois statute,  we  presumably  intended  to 
adopt  the  construction  placed  upon  it  when 
we  appropriated  it.  In  so  far,  then,  as  our 
own  laws  govern,  the  plaintiff  findii  ample 
authority  in  an  express  statute  for  iia  con- 
demnation of  the  lands  described  for  its 
abutments,  approaches,  and  road  and  termi- 
nal facilities. 

It  is  axiomatic  that,  even  if  the  state  of 
Illinois  had  conferred  upon  it  express  au- 
thority to  condemn  lands  for  such  purposes 
in  this  state,  that  statute  would  carry  no 
sanction  or  authority  in  this  state,  and 
without  our  consent  it  could  not  exercise 
that  right  within  our  borders.  It  is  con- 
ceded that,  notwithstanding  the  state  of  its 
creation  and  corporate  abode  did  not  grant 
it  the  power  of  appropriating,  still  it  was 
entirely  competent  for  this  state  to  grant 
it  that  power  within  her  jurisdiction;  and, 
if  we  are  right  in  our  conclusion  that  such 
power  has  been  expressly  given  it  by  this 
state,  this  would  seem  to  be  the  end  of  the 
matter.  No  doubt  whatever  exists  that  as 
a  general  rule  a  foreign  corporation  haa  no 
extraterritorial  existence  as  such,  and  can 
exercise  none  of  the  rights  conferred  by  its 
charter  outside  of  the  state  creating  it,  ex- 
cept by  the  comity  of  the  state  in  which  it 
essays  to  act  or  do  business.  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  619,  10  L.  ed.  274; 
Baltimore  d  0.  R.  Co,  v.  Koontz,  104  U.  S. 
12,  26  L.  ed.  645.  It  follows,  of  course,  that 
foreign  corporations  are  not  entitled  by 
their  charters  to  exercise  the  right  of  em- 
inent domain;  but  in  the  absence  of  consti- 
tutional prohibitions  it  is  competent  for  the 
legislatures  of  sta.tes  in-  which  they  seek 
to  do  business  by  enabling  acts  to  vest 
them  with  this  right.  State  ex  rel.  St. 
Louis,  K.  C.  d  0.  R.  Co.  v.  Cook,  171  Mo. 
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348,  71  S.  W.  829;  St,  Louis,  K.  C,  A  C,  R. 
Co.  V.  Letcriyht,  113  Mo.  660,  21  S.  W.  210; 
/^outhicesterti  R.  Co.  v.  Southern  d  A.  Teley, 
Co.  46  Ga.  43,  12  Am.  Rep.  6&5;  Dodge  v. 
Council  Bluffs,  57  Iowa,  560,  10  N.  W.  8«6; 
Gray  v.  St.  Louis  d  8.  F.  R.  Co.  81  Mo.  120; 
Abbott  V.  New  York  d  N.  E.  R.  Co.  145 
Ma.ss.  450,  15  N.  E.  91;  State  ex  rel.  Leese 
V.  Chicago,  B.  d  Q.  R.  Co.  25  Neb.  162,  163, 
2  L.  R.  A.  564,  41  N.  E.  125. 

But  it  is  asserted  that  a  oorporation  can- 
not do  in  this  state  that  which  its  charter 
does  not  authorize  it  to  do  in  its  home,  be- 
cause our  own  Constitution  forbids  it,  and 
section  7  of  article  12  is  cited.  That  section 
provides  that  "no  corporation  shall  engage 
in  business  other  than  that  expressly  au- 
thorized by  its  charter  or  the  law  under 
which  it  may  have  been  or  may  hereafter 
be  organized."  Certainly  it  is  not  to  be  gain- 
said that,  if  the  plaintiff  company  should 
attempt  to  run  a  mercantile  business  or  a 
banking  business  in  this  state,  it  could  be 
ousted  by  quo  warranto,  but  it  is  doing 
neither.  Its  certiiicate  shows  it  was  organ- 
ized as  a  bridge  company  to  build  a  bridge 
across  the  Mississippi  river;  and  all  that 
it  seeks  to  do  in  this  state  is  to  procure 
abutments,  approaches,  and  roadways  as 
terminals  for  its  business  as  such  bridge 
company,  and  it  cannot  be  said  that  it  is 
endeavoring  to  do  a  business  not  authorized 
by  its  charter. 

Our  Brethren  have  considered  at  great 
length  certain  laws  of  the  state  of  Illinois, 
which  were  not  offered  or  read  in  evidence 
on  the  trial  of  this  case  in  the  circuit  court, 
which  they  concede  cannot  be  considered 
by  this  court.  The  courts  of  this  state  will 
not  take  judicial  cognizance  of  the  l^sla- 
tive  acts  or  statutes  of  our  sister  states,  or  of 
foreign  laws.  Where  they  are  relied  on  as 
affecting  the  rights  of  individuals  or  prop- 
erty, they  must  be  introduced  in  evidence 
at  the  trial.  This  has  been  the  rule  of  decision 
since  the  first  volume  of  our  reported  de- 
cisions- Ober  V.  Pratte  (1836)  1  Mo.  80; 
Mooney  v.  Kennett,  19  Mo.  651,  61  Am.  Dec. 
578;  Morrissey  v.  Wiggitis  Ferry  Co.  47  Mo. 
o21 ;  Flato  v.  Mulhall,  72  Mo.  522.  We  must 
decline,  therefore,  to  consider  and  construe 
the  various  statutes  of  Illinois  which  our 
Brethren  have  referred  to  as  showing  a  want 
of  corporate  power  in  the  plaintiff  to  ap- 
propriate lands  for  its  abutments  and  ap- 
proaches. 

In  what  condition  does  this  leave  the 
plaintiff?  The  general  rule  that  a  corpora- 
tion cannot  exercise  any  powers  in  a  state 
other  than  that  of  its  creation  is  subject 
to  limitation.  Thus  in  Hitchcock  v.  United 
States  Bank,  7  Ala.  386,  the  facts  were  that 
the  bank  was  chartered  under  the  laws  of 
Pennsylvania,  and  there  was  a  prohibition 
«3  L.  K.  A. 


in  its  charter  against  its  taking  more  than 
6  per  cent,  interest  on  its  loans  or  discoimts. 
Hitchcock  resided  in  Mobile,  Ala.,  and  there 
received  the  money  and  made  his  note 
to  the  bank,  agreeing  to  pay  8  per  cent,  in- 
terest. In  a  suit  to  foreclose  the  mortgage 
given  to  secure  this  note,  the  defendants  as- 
serted the  mortgage  was  void  because  the 
laws  of  Pennsylvania  gave  the  bank  no  power 
to  loan  money  at  8  per  cent.,  and  that  the  law 
of  the  state  of  its  incorporation  must  gov- 
ern as  to  its  charter  powers.  But  the  Su- 
preme Court  of  Alabama  held  that  a  for- 
eign corporation,  doing  business  in  that 
state  and  exercising  its  corporate  powers 
by  the  comity  of  that  state,  must  conform 
to  its  laws,  and  the  prohibition  in  its  char- 
ter did  not  follow  it  into  Alabama,  and,  as 
the  rate  was  not  usurious  in  the  latter  state, 
the  mortgage  and  loan  were  valid.  The 
same  doctrine  was  reiterated  in  Frazier  et 
al.  V.  Willoox  ei  al.,  4  Rob.,  (La.)  617,  in 
which  the  Supreme  Court  of  that  state 
quoted  the  language  of  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  10  L.  ed.  274,  that  "a 
corporation  .  .  .  must  dwell  in  the 
place  of  its  creation  and  cannot  migrate  to 
another  sovereignty.  But,  although  it  must 
live  and  have  its  being  in  that  state  only, 
yet  it  does  not  by  any  means  follow  that  its 
existence  there  will  not  be  recognized  in 
other  places;  and  its  residence  in  one  state 
creates  no  insuperable  objection  to  its  power 
of  contracting  in  another.  .  .  .  Every 
power,  however,  of  the  description  of  which 
we  are  speaking,  which  a  corporation  ex- 
ercises in  another  state,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty 
in  which  it  is  exercised,  and  a  corporation 
can  make  no  valid  contract  without  their 
sanction,  express  or  implied."  The  same 
ruling  was  made  in  Knox  v.  Bank  of  United 
States,  26  Miss.  655;  the  court,  through 
Judge  Handy,  saying  the  prohibition  against 
interest  exceeding  6  per  cent,  related  to 
Pennsylvania  only.  The  bank  had  general 
power  to  make  loans,  and,  if  she  makes 
contracts  in  other  states  not  forbidden*  by 
their  laws,  they  are  valid. 

So  in  this  case  the  plaintiff  produced  a 
charter  to  build  a  bridge  over  the  Mississip- 
pi river,  one  end  of  which  was  to  be  in  this 
state.  Here  is  the  general  authority  to 
build  a  bridge.  It  is  at  once  obvious  that 
under  this  Illinois  charter,  as  such,  no  pow- 
er was*  conferred  to  either  purchase  or  con- 
demn or  hold  real  estate  in  this  state,  un- 
less our  laws  should  permit  it  to  do  so; 
but,  having  the  right  to  construct  the  bridge 
so  far  as  Illinois  could  g^ve  it,  it  must  de- 
pend upon  our  laws  to  acquire  its  abutments, 
approaches,  and  roadways  in  this  state,  and 
we  have  given  it  exactly  the  same  powers  to 
acquire  the  necessary  land  for  that  purpose 
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which  our  bridge  companies  have.  The  man- 
ner of  acquiring  it  is  governed  by  Misst>uri 
laws,  and  to  them  it  is  responsible.  Armed, 
ais  it  is,  with  a  charter  from  the  state  of 
Illinois  to  build  the  specific  bridge  in  ques- 
tion, and  having  the  consent  of  the  United 
States  government  in  the  form  of  an  act 
of  Congress,  it  must  and  will  be  presumed 
that  it  has  the  authority  to  build  a  bridge 
in  Illinois^  and  the  maxim  omnia  rite  esse 
prcBSumuntur  applies  particularly  as  the 
contrary  was  not  attempted  to  be  shown 
by  the  defendants,  upon  whom  the  burden 
rested.  7  Am.  &  Eng.  Enc.  Law,  p.  708.  It 
follows  that  in  our  opinion  the  plaintiff  was 
entitled  to  condemn  the  lands  described  in 
its  petition  for  its  approaches  and  necessary 
roadway,  and  that  the  circuit  court  erred 
in  dismissing  its  petition. 

The  evidence  leaves  no  doubt  whatever 
that  at  the  time  of  the  filing  of  the  peti- 
tion the  defendants  were  the  record  owners 
of  the  property  sought  to  be  condemned, 
and  the  subsequent  alienation  of  the  land 
sought  to  be  condemned  to  other  parties 
by  the  defendants  did  not  render  it  incum- 
bent on  plaintiff  to  amend  its  petition,  and 
bring  in  such  subsequent  purchasers;  but, 
if  they  desired  to  do  so,  they  should  have 
moved  the.  court  for  permission  to  plead, 
which  they  did  not  do.  Phippa  v.  Kansas 
d  0,  P.  R.  Co.  58  Kan.  142,  48  Pac  673. 
Whatever  rights  the  grantees  acquired  by 
such  deeds  were  taken  subject  to  the  pro- 
ceedings to  condemn.  Plumer  r,  Wausau 
Boom  Co.  49  Wis.  449,  5  N.  W.  232;  Drink- 
house  V.  Spring  Valley  Waterworks,  87  Cal. 
253,  25  Pac.  420. 

The  plaintiff  having  the  right  to  condemn, 
and  as  the  highly  important  nature  of  the 
work  is  such  that  it  should  not  be  unneces- 
sarily delayed,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  of  Dunk- 
lin county  to  proceed  at  once  to  appoint 
three  disinterested  commissioners,  who  shall 
be^  freeholders,  residents  of  Scott  county, 
Mo.,  to  assess  the  damages  which  the  de- 
fendants may  severally  sustain  by  reason  of 
such  appropriation,  and  to  require  said 
commissioners  to  forthwith  return  under 
oath  their  assessment  of  such  damages  to 
the  clerk  of  the  circuit  court  of  Dunklin 
county,  as  required  by  section  1266,  Rev. 
Stat.  Mo.  1899,  and  to  take  such  other  and 
further  steps  as  is  required  by  the  statutes 
in  such  cases  made  and  provided  for  the 
vesting  of  such  abutments,  approaches,  road- 
ways, and  yards  in  the  plaintiff  company. 

BabiiLsoii,   Ch.   J.,   and   Marshall   and 

BnrgeM,  J  J.,  concur.    Fox,  J.,  not  having 
heard  the  argument,  expresses  no  opinion. 
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Valliant,  J.,  dissenting: 

Plaintiff  is  a  foreign  corporation  seeking 
to  exercise  the  right  of  eminent  domain  in 
this  state.  The  petition  states  that  the 
plaintiff  is  incorporated  under  the  laws  of 
Illinois  **for  the  purpose  of  erecting  and 
maintaining  a  bridge  across  the  Mississippi 
river  from  a  point  near  Thebes,  in  Alexander 
county.  111.,  to  a  point  near  Manning's  Land- 
ing, in  Scott  county,  Mo.,  with  the  necessary 
appurtenances  thereto;  that  said  bridge  is 
intended  as  a  railway  bridge,  and  it  is  neces- 
sary for  this  plaintiff  to  have  a  right  of 
way  for  its  tracks,  bridge  and  termi- 
nal yards,"  etc. ;  "that  for  the  purpose 
of  carrying  out  its  charter  privileges  it  is 
necessary  for  it  to  hold  and  own  the  follow- 
ing described  tract  of  land."  Then  follow* 
a  particular  description  of  the  land  desired,, 
containing  20.3  acres.  It  is  about  200  feet 
wide,  and  extends  west  from  the  river  bank 
about  2^2  miles  to  the  eastern  terminus  of 
the  St.  Louis  &  Southwestern  Railroad.  The 
petition  states  that  the  land  belongs  to  de- 
fendants, who  refuse  to  relinquish  it,  and  that 
the  plaintiff  has  made  unsuccessful  endeavors 
to  agiee  with  them  as  to  compensation^ 
etc.;  "that  said  real  estate  is  necessary  for 
the  laying  of  tracks  and  the  handling  of 
business  over  and  across  plaintiff's  bridge.'^ 
The  prayer  is  for  the  appointment  of  com- 
missioners to  assess  defendants'  damages 
and  for  general  relief,  llie  case  w^as  bent 
to  the  Dunklin  circuit  court  by  change  of 
venue  from  Scott  county.  Defendants  filed 
what  they  called  a  "motion"  in  the  Dunklin 
circuit  com't,  which  seems  to  have  been 
treated  as  an  answer,  setting  up  eleven 
grounds  of  defense,  the  chief  of  which  is 
that  the  plaintiff  is  not  entitled  to  the  right 
of  eminent  domain.  It  contains,  also,  a  plea 
to  the  effect  that  prior  to  the  filing  of  tiie 
suit  these  defendants  had  sold  the  land  in 
question,  and  that  it  had  passed  into  the 
possession  of  another  railroad  company, 
who  had  surveyed  and  laid  out  its  road  and 
was  ready  to  begin  the  work  of  construc- 
tion. 

Upon  the  trial  the  plaintiff  introduced  in 
evidence  an  act  of  Congress,  entitled  "'An 
act  to  authorize  the  construction  of  a  bridge 
across  the  Mississippi  river  at  or  near 
Gray*s  Point,  Missouri,"  approved  January 
20,  1901  (31  Stat,  at  L.  741,  chap.  181).  The 
first  section  of  this  act  is  as  follows :  "Be 
it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America 
in  Congress  assembled,  that  the  Southern 
Illinois  and  Missouri  Bridge  Company,  a 
corporation  created  and  organized  under  and 
by  virtue  of  the  laws  of  the  state  of  Illinois, 
its  successors  and  assigns,  be,  and  the  same 
are  hereby  authorized  and  empowered  to 
erect,    construct^   maintain    and   operate   a 
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bridge  and  approaches  thereto  over  the  Mis- 
Mssippi  river  from  a  point  on  the  Missis- 
sippi river  in  Alexander  county,  in  the  state 
of  Illinois,  opposite  the  terminus  of  the  St. 
Louis  Southwestern  Railway,  at  or  near 
Gray's  Point,  in  Scott  county,  in  the  state 
of  Missouri,  or  from  some  other  convenient 
point  on  said  river  in  said  Alexander  county, 
Illinois,  to  some  opposite  point  on  said  river 
in  the  state  of  Missouri  within  the  distance 
of  three  miles  above  or  below  the  terminus 
of  said  railway.  Said  bridge  shall  be  con- 
structed to  provide  for  the  passage  of  rail- 
way trains,  and,  at  the  option  of  said  corpo- 
ration, its  successors  or  assigns,  may  be  so 
constructed  as  to  provide  for  and  be  used 
also  for  the  passage  of  wagons  and  vehicles 
of  all  kinds,  for  the  transit  of  animals,  and 
for  foot  passengers,  for  such  reasonable 
tolls  as  may  be  approve'd  from  time  to  time 
by  the  Secretary  of  War."  Plaintiff  also 
introduced  in  evidence  ita  charter  under 
(late  December  28,  1900,  certified  by  the  Sec- 
retary of  State  of  Illinois,  whereby  it  ap- 
peared that  plaintiff  was  incorporated  under 
a  statute  of  that  state  entitled  "An  act  con- 
cerning corporations,"  approved  April  18, 
1872.  Laws  1871-72,  p.  296.  The  charter 
declares:  **The  object  for  which  said  cor- 
poration is  formed  is  to  erect,  construct, 
maintain  and  operate  a  bridge  and  ap- 
proaches thereto,  over  the  Mississippi  river, 
from  a  point  on  the  east  bank  of  the  Missis- 
sippi river  in  the  county  of  Alexander  in 
the  state  of  Illinois  to  a  point  opposite 
thereto  in  the  state  of  Missouri,  which  said 
bridge  and  approaches  thereto  shall  provide 
for  the  passage  of  railway  trains,  and  at  the 
option  of  said  corporation,  its  successors 
and  assigns,  may  be  so  constructed  as  to 
provide  for  and  be  used  also  for  the  passage 
of  wagons  and  vehicles  of  all  kinds,  for  the 
transit  of  animals  and  for  foot  passengers, 
for  such  reasonable  tolls  as  may  be  approved 
from  time  to  time  by  the  Secretary  of  War." 
Then  plaintiff  produced  a  certificate  from 
the  Secretary  of  State  of  Missouri,  showing 
that  it  had  complied  with  the  requirements 
of  our  law  in  regard  to  foreign  private  cor- 
porationrf  (Rev.  Stat.  1899,  §§  1024-1020), 
and  that  it  was  duly  licensed  to  do  business 
in  this  state  for  a  term  ending  December 
2S,  19.50,  with  all  the  rights  and  privileges 
granted  to  foreign  corporations  by  our  stat- 
utes. A  good  deal  of  the  testimony  related 
to  the  plea  in  regard  to  the  transfer  of  the 
land  by  defendants .  before  the  filing  of  the 
suit  and  the  rights  of  the  grantees  under 
that  transfer;  but  the  case  turned  on  the 
first  point  advanced  by  defendants,  viz.y  that 
plaintiff  had  no  right  of  eminent  domain 
in  this  state.  The  trijil  court  docidrd  that 
point  in  defendants'  favoi,  and  rendered 
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judgment  accordingly,  from  which  judg- 
ment the  plaintiff  appeals. - 

The  chief  question  in  this  case  relates  to* 
the  validity  of  the  claim  of  a  foreign  corpo- 
ration to  exercise  the  right  of  eminent  do- 
main in  this  state.  Eminent  domain  is  the- 
sovereign  power  over  private  property.  It 
is  in  the  United  States  for  all  necessary 
purposes  of  the  Federal  government.  It  is- 
in  the  state  for  all  other  public  uses.  It 
can  be  exercised  by  no  one  except  by  express 
authority  from  the  sovereign,  and  then, 
only  for  a  public  use.  Therefore,  when  a. 
corporation,  whether  domestic  or  foreign, 
comes  claiming  the  right  to  take  private 
property  for  its  corporate  use,  it  must 
show,  not  only  that  that  is  a  public  use, 
but  also  that  the  lawmaking  power  of  the- 
state  has  conferred  that  right  on  the  corpo- 
ration. Nor  does  the  mere  fact  that  a  corpo- 
ration finds  it  impossible  otherwise  to  carry 
out  the  purposes  for  which  it  was  chartereii 
give  it  the  right  to  take  private  property 
without  the  owner's  consent.  It  is  unlikely 
that  a  railroad  could  be  built  through  the 
state  if  the  right  of  way  could  be  obtained' 
only  by  consent  of  the  landowners,  yet  that 
fact  would  not  give  the  railroad  company, 
though  a  domestic  concern,  the  right  to  con- 
demn land.  That  right  in  railroad  com- 
panies exists  only  in  express  grant  by  the 
Legislature.  If  the  plaintiff  has  tne  right, 
to  condenm  the  land  it  seeks  to  acquire  in 
this  suit,  it  can  point  to  the  statute  that 
confers  that  right,  and  this  it  has  under- 
taken to  do.  We  are  first  referred  to  the- 
Illinois  statute  under  which  plaintiff  is  in- 
corporated, then  to  our  statute  authorizing 
the  incorporation  of  bridge  companies,  and 
lastly  to  our  statute  admitting  foreign  cor- 
porations to  do  business  in  this  state.  If 
the  plaintiff  has  the  right  claimed,  it  is  to- 
be  found  in  the  concurrence  of  those  stat- 
utes. The  act  of  Congress  in  evidence  does 
not  purport  to  confer  on  the  plaintiff  this 
right.  It  is  a  grant  only  of  x>er mission  to- 
build  the  bridge  over  the  river. 

Defendants  make  the  point  that  plaintiff 
did  not  introduce  the  Illinois  statutes  in 
evidence,  and  that  therefore  this  court  can- 
not take  co^^nizance  of  them.  That  seems 
to  be  the  fact,  and  the  point  is  probably 
well  made.  Without  the  Illinois  statutes 
we  have  in  evidence  only  the  charter  creat- 
ing the  plaintiff  a  bridge  company,  and  we 
are  aaked  to  say  that  a  bridge  company  in 
Illinois,  when  it  has  conformed  to  our  stat- 
ute in  relation  to  foreign  corporations,  is 
entitled  to  exercise  in  this  state  the  same- 
powers  that  are  given  to  a  bridge  company 
chartered  under  our  law,  without  re^rd  to- 
what  powers  it  hns  under  the  laws  of  it« 
own  home.  If  that  is  a  correct  proposition,, 
then,  even  though  the  plaintiff  has  no  right. 
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under  the  laws  of  Illinois  to  do  what  it 
seeks  to  do  here,  yet  it  can  do  so  in  this 
state,  if  our  statute  gives  such  right  to  a 
domestic  bridge  company.  That  cannot  be 
correct.  If  it  be  conceded  that  our  statute 
confers  on  a  foreign  corporation  admitted 
to  do  business  in  this  state  all  the  powers 
that  a  domestic  corporal tion  of  like  character 
has,  still  that  concession  must  not  be  under- 
stood to  mean  that  the  foreign  corporation 
can  do  in  this  state  that  which  its  charter 
did  not  authorize  it  to  do  in  its  home.  Our 
constitution  forbids  that.  "No  corporation 
shall  engage  in  business  other  than  that  ex- 
pressly authorized  in  its  charter  or  the  law 
under  which  it  may  have  been  or  hereafter 
may  be  organized/'  Article  12,  §  7.  A 
corporation  cannot  go  out  of  its  state  to  do 
business  unless  its  charter,  by  implication 
at  least,  permits  it,  nor,  even  if  so  per- 
mitted, can  it  go  into  another  state  unless 
by  leave  and  license  of  that  state.  The 
Supreme  Court  of  the  United  States  has 
said:  "A  corporation  'must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty'  {Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  10  L.  ed.  274),  though 
it  may  do  business  in  all  places  when  its 
charter  allews  and  the  local  laws  do  not 
forbid.  Baltimore  d  0.  R,  Co.  v.  KoontZy 
104  U.  S.  12,  26  L.  ed.  645.  But  wherever 
it  goes  for  business  it  carries  its  charter, 
.  .  .  the  same  abroad  that  it  is  at  home. 
Whatever  disabilities  are  placed  upon  the 
corporation  at  home  it  retains  abroad,  and 
whatever  legislative  control  it  is  subjected 
to  at  home  must  be  recognized  and  sub- 
mitted to  by  those  who  deal  with  it  else- 
where." Canada  Southci-n  R.  Co.  v.  Oeb- 
hard,  109  U.  S.  537,  27  L.  ed.  1024,  3  Sup. 
Ct.  Rep.  303.  It  would  doubtless  be  within 
the  power  of  a  state  to  say  through  its  legis- 
lature that  a  foreign  corporation  coming 
into  its  territory  may  have  greater  powers 
than  thosie  given  by  its  charter  at  home; 
but  that  has  not  yet  been  done  in  this  state. 
At  home  or  abroad  a  corporation  is  bounded 
in  its  powers  by  its  charter;  and  a  mere 
similarity  in  character  of  business  does  not 
authorize  a  corporation  to  do  what  its  char- 
ter does  not  so  authorize.  For  example,  a 
corporation  organized  under  section  1351, 
Rev.  Stat.  1890,  for  the  express  purpose  of 
building  a  bridge  over  the  Gasconade  river, 
in  Gasconade  county,  would  not  be  author- 
ized to  build  a  bridge  over  the  same  river 
in  Maries  county,  nor  over  the  Illinois  river 
in  Jersey  county,  even  if  Illinois  has  a  law 
like  ours,  inviting  foreign  corporations  to 
come  into  that  state  and  transact  the  busi- 
ness for  which  they  are  incorporated.  A 
corporation  chartered  under  a  special  act  of 
the  Legislature  has  its  powers  defined  in 
the  act;  but  when  it  is  chartered  under  a 
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general  law  we  must  look  to  that  law  for 
the  extent  and  limitation  of  its  rights. 
Neither  its  articles  of  association  nor  the 
certificate  of  l^e  Secretary  of  State  can  con- 
fer a  franchise  not  contained  in  the  legisla- 
tive act.  In  this  condition  we  do  not  see 
how  we  can  get  along  with  the  plaintiff's 
case  unless  we  look  into  the  Illinois  stat- 
utes to  see  what  authority  they  confer;  and 
although  the  plaintiff  did  not  introduce 
those  statutes  in  evidence,  and,  therefore, 
perhaps  we  have  no  right  to  pursue  the  sub- 
ject further,  yet  they  are  referred'^to  in  the 
briefs  of  counsel,  and  it  would  doubtless  be 
more  satisfactory  to  both  parties  if  we 
should*  go  to  the  bottom  of  the  matter. 

The  only  statutes  of  Illinois  to  which  we 
are  referred  are  the  act  of  April  10,  1872, 
entitled  "An  act  for  the  incorporation  of 
bridge  companies"  -(Laws  1871-72,  p.  205), 
and  III.  Rev.  Stat.  1889,  p.  1693,  %  16.  The 
first  section  of  the  act  of  1872  referred  to 
is:  "That  any  number  of  persons,  not  less 
than  ten,  may  form  a  company  for  the  pur- 
pose of  constructing  and  maintaining  a 
bridge  over  any  of  the  streams  of  water  (or 
any  part  of  such  streams)  situated  within 
the  state  of  Illinois,  or  upon  the  boundary 
thereof,  for  public  use,  for  the  crossing  of 
persons  or  property,  and  for  that  purpose 
may  sign  .  .  .  articles  of  association,  in 
which  shall  be  stated  the  name  of  the  com- 
pany, .  .  .  the  purposes  for  which  it  is 
to  be  used,  whether  for  railroads  or  ordi- 
nary travel  or  both,"  etc.  Section  2  of  the 
act  provides  that,  when  it  becomes  necessary 
to  appropriate .  lands  belonging  to  private 
persons  or  corporations  "to  the  uses  of  said 
company,'*  the  same  may  be  condemned  "in 
such  manner  as  may  be  provided  by  the 
laws  of  the  state  of  Illinois  for  taking  pri- 
vate property  for  public  or  corporate  pur- 
poses." Section  3  authorizes  the  corpfora- 
tion  so  created  to  issue  bonds,  etc.,  and  to 
consolidate  with  any  bridge  company  in  that 
state  or  "any  bridge  company  organized 
under  the  laws  of  an  adjoining  state."  The 
three  sections  quoted  of  this  act  are  so 
nearly  identical  with  sections  16,  17,  and 
18,  pp.  370,  371,  of  our  General  Statutes  of 
1865,  as  to  indicate  that  the  one  is  copied 
from  the  other.  Since  that  date,  however, 
our  statutes  on  this  subject  have  undergone 
material  changes,  and  so,  perhaps,  have  the 
Illinois  statutes;  but  our  inquiry  into  the 
latter  has  gone  no  further  than  we  have 
been  led  by  the  briefs  of  counsel. 

Section  1,  chap.  32,  Hurd's  Rev.  Sfat, 
(111.)  1899,  provides  for  Jthe  formation  of 
corporations  for  any  lawful  purpose,  except 
for  certain  purposes  mentioned,  among 
which  the  business  of  railroad  companies  is, 
but  that  of  bridge  companies  is  not,  in- 
cluded,    and     declares     that     corporations 
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formed  for  the  purpose  of  constructing  rail- 
road bridges  are  not  to  be  held  to  be  rail- 
road corporations.      The  plaintiff  corpora- 
tion   WHS    organized    in    December,    1900. 
Therefore  it  derives  its  charter  powers  either 
from  the  act  of  1872  gr  the  Revised  Statutes 
<3i  1809.     The  charter  refers  to  the  act  of 
1872  and  its  amendmenta  as  its  authority, 
without   specifying   what   the   amendments 
are,  and  we  are  not  otherwise  referred  to 
them.     The  act  of  1872  does  not  authorize, 
either  expressly  or  by  implication,  the  for- 
mation  of   a   corporation   to   transact  the 
business  of  building  and  maintaining  bridges 
in  general,  at  home  and  abroad;  but  it  limits 
the   purpose   to   building  and   maintaining 
**a,  bridge  over  any  of  the  streams  of  water 
(or    any   part   of   such    streams)    situated 
within   the  state  of   Illinois   or  upon   the 
boundary  thereof."     That  is,  if  the  stream 
is  within  the  state,  the  corporation  is  char- 
tered to  build  and  maintain  a  bridge  over 
it;  if  it  is  upon  the  boundary  of  the  state, 
the  charter  is  to  build  and  maintain  the 
bridge  over  that  part  of  such  stream  which 
is  within  the  state,  and  for  the  rest  it  may 
consolidate    with    a   corporation    organized 
under  the  laws  of  the  adjoining  state.      If 
it  be  said  that  it  is  unreasonable  to  suppose 
that  men  would  build  a  bridge  to  the  mid- 
dle of  the  river,  if  they  could  go  no  further, 
the  answer  is  that  the  language  of  the  stat- 
ute, "or  any  part  of  such  streams  situated 
within  the  state,"  etc.,  is  meaningless  unless 
it  means  to  so  limit  the  power,  and  is  not 
unreasonable  when  taken  in  connection  with 
the  subsequent  provision  looking  to  a  con- 
solidation of  the  franchise  with  that  of  a 
corporation  of  the  adjoining  state.     It  must 
be  remembered,  also,  that  that  statute  was 
enacted  in  1872,  and  the  Supreme  Court  of 
the  United  States  had  not  then  decided,  as 
n  has  since,  that  Congress,  under  its  power 
to  regulate  interstate  commerce,  could  char- 
ter a  corporation  to  build  and  maintain  a 
bridge  over  a  navigable  river  dividing  two 
states,  and  confer  upon  it  all  powers  neces- 
sary to  its  purpose,  including  the  right  to 
condemn    land.       Luxton    v.    North    River 
Bridge  Co.  153  U.  S.  625,  38  L.  ed.  808,  14 
Sup.  Ct.  Rep.  801.     And  the  changes  in  our 
statutes  since  that  date  also  indicate  that 
the  law  on  this  subject  has  developed  and 
is  better  understood.     If  the  plaintiff  finds 
its  charter  powers  in  the  act  of  1872,  those 
powers  ea?  vi   termini  are  confined  to  the 
state  of  Illinois,  and  therefore  our  statute 
dictating  the  terms  upon  which  foreign  cor- 
porations may  come  into  the  state  has  no 
application  to  the  plaintiff. 

What  is  just  said  of  that  act  is  not  alto- 
gether free  from  the  criticism  that  it  is  a 
narrow  construction.  But  the  plaintiff  is 
wot  in  a  position  to  demand  a  very  liberal 
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construction.  It  is  in  the  act  of  invading 
the  defendants'  inclosure,  and,  if  it  would 
justify  its  course,  it  must  point  to  a  char- 
ter of  no  doubtful  meaning.  The  learned 
counsel  for  plaintiff  do  not  in  their  briefs 
say  that  they  stand  on  the  Act  of  1872; 
neither  do  they  say  that  they  derive  their 
charter  powers  from  the  Revised  Statutes 
of  Illinois  of  1899,  though  they  do  refer  to 
section  14,  p.  1693,  Rev.  Stat.  1899,  as  the 
source  of  their  right  of  eminent  domain. 
The  claim  is  presented  in  general  terms  that 
plaintiff  is  incorporated  as  a  bridge  com- 
pany under  the  laws  of  Illinois,  that  it  had 
complied  with  our  statute  in  r^ard  to  for- 
eign corporations,  and  is  therefore  entitled 
to  all  the  powers  to  which  a  bridge  com- 
pany organized  under  the  laws  of  this  state 
is  entitled.  That  position  assumes  that  a 
similarity  in  names  implies  a  similarity  in 
character*  which  is.  not  always  true.  Simi- 
larity in  character  of  charter  powers  in  such 
case  is  essential.  For  example,  a  corpora- 
tion chartered  under  the  laws  of  Illinois  to 
establish  and  maintain  a  ferry  would  not, 
on  complying  wath  our  laws  in  regard  to  for- 
eign corporations,  be  entitled  to  build  and 
maintain  a  bridge  in  this  state;  and  so  a 
corporation  chartered  in  Illinois  to  build 
and  maintain  a  bridge  of  a  particular  char- 
acter, different  from  that  contemplated  by 
our  bridge  statute,  would  not,  by  complying 
with  our  law  in  reference  to  the  admission 
of  foreign  corporations,  be  entitled  to  exer- 
cise the  corporate  rights  of  a  Missouri 
bridge  company.  Therefore,  if  a  bridge  com- 
pany, chartered  under  the  laws  of  this  state, 
can  condemn  land  for  the  purposes  stated  in 
the  plaintiff's  petition  (as  to  which  we  will 
presently  inquire),  the  plaintiff  must  show 
that  it  has  like  powers  in  the  state  of  its 
creation  before  it  can  be  admitted  to  exer- 
cise such  powers  in  this  state.  The  articles 
of  association  and  certificate  of  the  Secre- 
tary of  State  are  all  that  we  have  in  evi- 
dence to  show  what  charter  powers  the 
plaintiff  has,  and  we  are  left  to  grope 
through  unfamiliar  statutes  to  see  what 
rights  are  conferred. 

The  provision  of  the  Illinois  Revised  Stat- 
utes of  1899  (I  1,  chap.  32)  above  re- 
ferred to  is  broad  enough  in  its  terms  to 
include  a  corporation  created  for  the  pur- 
pose specified  in  the  plaintiff's  charter, — 
that  is,  building  a  railroad  bridge;  and,  if 
that  chapter  is  to  be  construed  as  supersed- 
ing the  act  of  1872,  then  we  are  to  look  to 
that  chapter  of  the  Revised  Statutes  of 
Illinois  for  the  specification  of  the  plaintiff's 
charter  rights.  In  that  chapter  mention  is 
made  by  name  of  railroad  bridge  companies ; 
but  it  is  there  declared  that  they  are  not 
to  be  lield  to  be  railroad  companies.  There- 
fore they  cannot  claim  the  right  of  eminent 
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domain  which  is  given  to  railroad  com- 
panies, and  there  is  no  authority  conferred 
on  them  in  that  chapter  to  condemn  private 
property  for  their  use.  The  learned  coun- 
sel in  their  briefs  refer  to  section  14,  chap. 
137,  p.  1693,  111.  Rev.  Stat  1899,  as  the 
clause  which  confers  that  authority.  That 
section  is  part  of  an  act  entitled  "An  act 
to  revise  the  law  in  relation  to  toll  bridges," 
approved  March  23,  1874,  and  forms  chapter 
137,  111.  Rev.  Stat.  1809,  and  must  be  con- 
strued as  relating  to  the  bridges  called  for 
by  that  act.  In  fact,  the  language  of  the 
section  relied  jon  expressly  limits  the  right 
to  toll  bridges  "erected  pursuant  to  this 
act."  The  section  is:  "When  it  shall  be 
necessary,  for  the  establishment,  erection, 
repair,  extension  or  reconstruction  of  any 
toll  bridge  of  public  utility  (including  all 
necessary  approaches  thereto)  that  may  be 
authorized  to  be  established  or  erected  pur- 
suant to  this  act,  or  which  may  have  been 
heretofore  erected,  to  take  or  damage  pri- 
vate property  therefor,  the  same  may  be 
done,  and  the  compensation  therefor  ascer- 
tained, in  the  manner  then  provided  by  law 
for  the  exercise  of  the  right  of  eminent  do- 
main." Reading  the  chapter  of  which  that 
section  is  a  part,  we  see  that  it  relates  only 
to  toll  bridges  to  be  irsed  for  ordinary  travel 
through  the  county  roads.  The  authority  to 
erect  the  bridge  is  to  be  granted  only  by  the 
county  board ;  it  may  be  granted  to  individ- 
uals as  well  as  to  corporations ;  but  the  own- 
ers of  the  land  to  be  occupied  are  to  be  given 
the  preference,  if  they  desire  the  franchise. 
The  county  board  is  to  fix  the  rate  of  toll 
(not  the  Secretary  of  War,  as  in  the  plain- 
tiff's charter),  and  may  condemn  it  and 
make  it  a  free  bridge  for  public  use.  There 
is  not  anything  in  the  whole  chapter  to  in- 
dicate that  an  interstate  railroad  bridge,  or 
a  railroad  bridge  of  any  kind,  is  contem- 
plated, and  the  only  authority  to  condemn 
land  given  in  that  chapter  is  to  do  so  for 
the  purposes  of  such  a  bridge  and  its  ap- 
proaches as  contemplated  by  that  statute. 
The  plaintiff  derives  no  right  of  eminent 
domain  from  that  source. 

The  lea.med  <»oun8el  in  their  brief  quote 
Mo.  Rev.  Stat.  1899,  §  1315:  "No  corpora- 
tion organized  or  incorporated  under  the 
laws  of  any  other  state  shall  do  business  in 
this  state,  if  such  company,  if  organized  in 
this  state,  would  organize  under  article  9 
of  chapter  12  of  the  Revised  Statutes,  or 
arts  amendatory  thereof  without  first  pro 
curing  a  license  therefor,  which  license  shall 
be  granted  by  the  Secretary  of  State."  Then 
they  say  that,  if  the  plaintiff  had  organize<l 
in  this  state,  it  would  have  organized  under 
article  ,9  of  chapter  12.  If  the  plaintiff 
derives  its  corporate  powers  from  the  Illi- 
nois act  of  1872,  and  if  our  interpretation 
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of  that  act  is  correct,  then  the  plaintiff  is 
limited  to  do  a  particular  act  in  a  particu- 
lar place,  and  has  no  roving  charter;  and, 
if  it  should  have  been  chartered  under  the 
terms  of  article  9  of  chapter  12  of  our  Re- 
vised Statutes  to  do  what  the  plaintiff  seeks 
in  this  suit  to  do,  it  would  have  been  char- 
tered to  do  what  the  Illinois  act  of  1872  did 
not  authorize  it  to  do. 

The  plaintiff's  articles  of  association  in 
evidence  declare  that  the  object'  of  the  cor- 
poration is  to  erect  and  maintain  a  bridge 
and  its  approaches  over  the  Mississip])i 
from  a  certain  point  in  Illinois  to  a  certain 
point  in  Missouri,  "which  said  bridge  and 
approaches  thereto  shall  provide  for  the 
passage  of  railway  trains,  and,  at  the  option 
of  said  corporation,  its  successors  and  as- 
signs, may  be  so  constructed  as  to  provide 
for  and  be  used  also  for  the  passage  of 
wagons  and  vehicles  of  all  kinds,  for  the 
transit  of  animals  and  foot  passengers,  for 
such  reasonable  tolls  as  may  be  approved 
from  time  to  time  by  the  Secretary  of  War.'* 
When  a  charter  is  granted  to  a  corporation 
to  erect  and  maintain  a  work  of  public 
utility,  and  the  extraordinary  power  of  emi- 
nent domain  is  conferred  to  be  used  in  that 
connection,  the  franchise  carries  with  itself 
the  corresponding  obligation  to  perform  the 
work  of  public  utility  contemplated  in  the 
grant,  and  a  failure  to  do  so  would  sustain 
a  move  on  the  •  corporation  to  oust  it  of  it** 
franchise.  By  the  terms  of  its  charter 
above  quoted,  the  only  bridge  the  plaintiff" 
is  required  to  erect  and  maintain  is  one  for 
the  passage  of  railroad  trains.  It  may,  at 
its  option,  provide  also  a  passage  for  ordi- 
nary travel,  but  is  under  no  obligation  ta 
do  so,  and  its  corpo)rate  rights  could  not  be 
annulled  by  its  absolute  refusal  to  do  f>o. 
The  power  to  regulate  tolls  is  vested  oily 
in  the  Secretary  of  War.  The  state  has  no 
control  over  it.  Is  that  the  kind  of  corjw- 
ration  that  is  contemplated  in  article  9, 
chapter  12,  of  our  Revised  Statutes?  It 
has  been  decided  by  the  Supreme  Court  of 
the  United  States  that  Congress,  in  the 
name  of  interstate  commerce,  has  power  to 
incorporate  a  company  to  build  such  a  briJge 
as  the  plaintiff  purposes,  and  to  clothe  the 
corporation  with  the  necessary  right  of  emi- 
nent domain.  Luxton  v.  North  Ri ver  Bridfje 
Co.  153  U.  S.  625,  38  L.  ed.  808,  14  Sup.  Ct. 
Rep.  891.  But  plaintiff  is  not  incorporat^Ml 
under  an  act  of  Congress,  and  does  not 
claim  charter  powers  from  that  source.  It 
claims  that  it  is  chartered  by  the  laws  of 
Illinois,  that  it  is  a  bridge  company,  and 
that  as  such  it  is  entitled  to  all  the  rights, 
including  that  of  eminent  domain,  that  a 
bridge  company  chartered  under  section 
1351  of  our  Revised  Statutes  of  1899  baa;. 
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fl.nd  this  it  claims  under  the  provisions  of 
sections  1315  and  13 IG. 

Private  foreign  corporations  organized 
for  business  purposes  are  by  comity  ad- 
mitted into  our  state,  and  allowed  to  trans- 
tucl  here  tiie  business  for  which  they  were 
incorporated.  The  statute  just  referred  xo 
imix>3e8  certain  conditions  upon  such  corpo- 
rations as  precedent  to  their  admission, 
and  when  those  conditions  are  complied  with 
they  are  allowed  to  come  as  before.  Per- 
haps it  would  not  be  too  much  to  say  they 
have  then  a  right  to  come.  But  if  the  per- 
mission to  come  is  converted  into  a  right  to 
come,  it  is  only  a  right  to  do  what  was 
before  permitted;  that  is,  to  transact  the 
business  for  which  the  corporations  were 
chartered.  If  the  right  of  eminent  domain 
was  permitted  by  comity  before,  it  may  be 
exorcised  to  the  same  extent  since,  the  enact- 
ment; but,  if  it  was  not  permitted  before, 
it  is  not  granted  by  the  statute.  The  exer- 
cise of  the  right  of  eminent  domain  is  not  a 
part  of  the  business  of  the  corporation.  It 
is  often  essential  in  the  equipping  of  a  cor- 
poration to  enable  it  to  do  business;  but  it 
relates  to  its  organization,  and  not  its 
operation.  The  right  of  eminent  domain 
is  not  conferred  by  comity,  and  has  never 
been  exercised,  except  by  express  legislative 
grant  in  this  state. 

The  following  from  Thompson  on  Corpora- 
tions is  a  correct  statement  of  the  law,  and 
is  well  supported  by  authority :  "The  power 
of  a  private  corporation  to  acquire  private 
property  for  public  purposes,  for  which  it 
may  have  been  chartered,  is  a  power  which 
comes  to  it  alone  through  the  delegation  of 
the  state  of  its  sovereign  right  of  eminent 
domain.  The  power  cannot,  therefore,  be 
{xercised  by  a  foreign  corporation  on  a  mere 
principle  of  comity,  because  it  will  never  be 
presumed,  in  the  absence  of  affirmative  legis- 
lation, that  the  state  delegates  any  part  of 
its  sovereignty  to  a  foreign  corporation.  It 
may  be  stated  with  confidence  in  every  case 
that  this  power  cannot  be  exercised  by  a 
coq)oration  created  under  the  laws  of  one 
state  or  country,  .  .  .  without  the  con- 
sent of  the  Legislature  of  that  other  state 
or  country,  affirmatively  expressed.  Nor 
will  the  power  to  take  land  by  right  of  emi- 
nent domain,  which  has  been  granted  by  the 
Legislature  of  a  state  to  a  domestic  corpo- 
ration, pass  to  a  foreign  corporation,  which 
succeeds  by  deed  to  the  rights  and  powers 
of  the  domestic  corporation  without  the 
assent  of  the  Legislature  of  the  domestic 
state."  C  Thomp.  Corp.  p.  6310;  State  v. 
Bmton,  (7.  d  M.  R.  Co.  25  Vt.  442. 

A  railroad  company,  owning  in  an  ad- 
joining state  a  railroad  projected  into  Mis- 
souri, may  exercise  the  right  of  eminent  do- 
main here,  the  same  as  a  domestic  railroad 
«3  L.  R.  A. 


company,  because  our  statute  affirmatively 
grants  that  power.  Rev.  Stat.  1&99,  §  1060; 
a  ray  v.  Ht,  Louis  d  S.  F,  R.  Co.  81  Mo. 
126;  8t.  Louis,  K.  C.  d  C.  R.  Co.  v.  Lew- 
right,  113  Mo.  660,  21  S.  W.  210.  But  with- 
out that  gi'ant  even  a  railroad  company 
would  have  no  such  power,  notwithstanding 
the  general  policy  of  comity,  which  we  have 
always  extended  to  foreign  corporations, 
and  notwithstanding  the  fact  that  the  exer- 
cise of  the  right  of  eminent  domain  might 
be  absolutely  necessary  to  enable  it  to  do 
business.  Therefore,  even  if  a  bridge  com- 
pany, chartered  under  section  1351  of  our 
Revised  Statutes,  had  the  right  of  eminent 
domain  for  such  purposes  as  th^  plaintiff 
seeks,  the  plaintiff  has  not  such  right,  for 
the  reason  that  there  has  been  no  legislative 
grant  of  such  power  to  a  foreign  corporation 
of  that  kind.  The  Illinois  cases  referred  to 
in  the  briefs  for  plaintiff,  construing  a  stat- 
ute of  that  state  like  ours  in  regard  to  the 
admission  of  foreign  corporations  to  do  busi- 
ness, only  relate  to  the  right  of  such  corpo- 
rations to  transact  the  business  for  which 
they  were  chartered.  They  have  no  refer- 
ence to  the  right  of  eminent  domain.  S!t ev- 
ens V.  Pratt,  101  111.  217;  Santa  Clara  Fe- 
male Academy  v.  Sullivan,  116  111.  375,  56 
Am.  Rep.  776,  6  N.  E.  183;  Barnes  v.  Sud- 
dard,  117  111.  237,  7  N.  E.  477;  Farm&r^ 
Loan  d  T.  Co,  v.  Lake  Street  Elev.  R.  Co, 
173  111.  439,  51  N.  E.  35. 

But  a  domestic  co^'poration,  chartered  un- 
der section  1351.  has  not  the  right  of  emi- 
nent domain  for  such  purposes  as  and  to  the 
extent  to  which  the  plaintiff  seeks  to  use  it. 
We  have  seen  that  sections  16,  17,  and  18, 
pp.  370,  371,  Gen.  Stat.  1865,  are  almost 
identical  with  the  three  sections  of  the  Illi- 
nois act  of  1872.  Those  sections  were 
added  to  our  statutes  authorizing  the  organ- 
ization of  corporations  for  manufacturing 
and  business  purposes  in  the  Revision  of 
1865.  And  although  tHey  are  added  to  and 
made  a  part  of  the  chapter  entitled  "Of 
manufacturing  and  business  companies." 
the  second  section  of  which  prescribes  the 
form  of  the  articles  of  association,  yet, 
when  these  three  sections  are  added,  the  first 
of  them  (§  16)  prescribes  another  form  of 
articles  of  association,  in  which  it  is  re- 
quired to  he  stated,  inter  alia,  "the  purpose 
for  which  it  (the  bridge)  is  to  be  used, 
whether  for  railroads  or  ordinary  travel 
or  both."  The  next  section  confers  the 
power  on  such  corporation  to  condemn  land 
"to  the  uses  of  said  company."  Those  sec- 
tions included  in  their  contemplation  the 
building  and  maintaining  of  a  railroad 
bridge  and  the  condemning  of  land  for  such 
purpose,  and  railroad  bridge  companies  have 
been  formed  and  are  now  lawfully  exercis- 
ing charter  powers  under  that  statute.    Uan- 
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nihal  Bridge  Co,  v.  Schauhacker,  49  Mo. 
555;  Mississippi  River  Bridge  Co,  v.  Ring, 
58  Mo.  404.  But  the  law  has  since  been 
changed,  and  all  that  remains  of  section  16 
now  is  section  1351:  "Any  number  of  per- 
sons, not  less  than  ten,  may  form  a  com- 
pany for  the  purpose  of  constructing  and 
maintaining  a  bridge  over  any  of  the  streams 
of  water  or  any  part  of  such  streams  which 
may  be  within  this  state,  for  public  use,  for 
the  crossing  of  persons  or  property,  accord- 
ing to  the  provisions  of  this  article."  All 
reference  to  a  railroad  bridge  is  cut  out, 
and  the  only  bridge  authorized  is  one  "for 
public  use,  for  the  crossing  of  persons  or 
property."  A  railroad  bridge  is,  suh  modo, 
a  bridge  **for  public  use,  for  the  crossing  of 
persons  or  property;"  but  it  is  not  such  a 
bridge  in  the  unlimited  meaning  of  the  term. 
The  intention  to  eliminate  bridges  for  rail- 
road purposes  is  indicated,  also,  in  the 
change  of  the  provision  for  condemning 
land.  Section  1352  takes  the  place  of  sec- 
tion 17  of  the  statute  of  1865,  which  au- 
thorized the  corporation  to  condemn  land 
for  "the  uses  of  said  company;"  whereas 
section  1352  specifics  that  the  land  shall  be 
taken  only  "for  approaches,  road,  foot  or 
wagon   ways   of   such   bridge   corporation." 

Contrast  the  purposes  there  specified  with 
those  for  which  the  plaintiff  in  its  petition 
demands  the  right  to  condemn  the  land  of 
these  defendants,  viz.,  "for  its  railway 
tracks,  bridge  and  terminal  yards,"  etc. 
Again:  "That  said  real  estate  is  necessary 
for  the  laying  of  tracks  anch  the  handling 
of  business  over  and  across  plaintiff's 
bridge."  The  demand  is  for  land  200  feet 
wide  and  extending  2^2  miles  westward 
from  the  bank  of  the  river.  Is  that  the 
purpose  for  which  pur  statute  authorizes  a 
bridge  company  to  condemn  land?  If  the 
bridge  contemplated  is  merely  an  appurte- 
nance to  a  railroad,  then  it  may  be  built  by 
the  railroad  company,  which  has  the  right 
to  condenm  land  "for  its  railway  tracks, 
bridge  and  terminal  yards,"  'etc.  But,  if 
the  bridge  for  the  passage  of  railway  trains 
is  the  main  purpose,  then  the  corporation's 
function  is  performed  when  it  provides 
means  for  the  passing  of  trains  that  come 
to  it.  It  has  no  authority  to  project  its 
lines  of  railway  through  the  country  to 
touch  railroads  at  the  distance  to  which 
this  company  seeks  to  go. 

When  the  provisions  of  the  General  Stat- 
utes of  1865  were  in  force  the  Constitution 
forbade  the  incorporation  of  a  bridge  com- 
pany by  special  charter.  Section  27,  art.  4, 
Const.  18G5.  But  the  Constitution  of  1875 
authorized  the  incorporation  of  companies 
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by  special  act  to  construct  bridges  ov-er 
rivers  forming  the  state  boundary.  Section 
53,  art.  4,  Const.  1875.  We  are  not  aware 
of  any  such  special  act  of  the  General 
Assembly,  but  the  removal  of  the  previous 
constitutional  limitation  on  the  legislative 
power  rendered  the  provision  by  general 
statute  for  the  formation  of  interstate 
bridge  companies  unnecessary,  and  it  may 
have  influenced  the  alteration  in  the  statute 
in  question.  The  change  in  the  law  of 
1865  was  made  in  the  Revision  of  1879, 
which  left  it  as  it  now  is  in  section  1351, 
Hev.  Stat.  1899.  Railroad  companies,  un- 
der the  law  of  1865,  had  the  same  right  that 
they  now  have  to  build  railroad  bridges  over 
rivers  in  this  state;  and  by  the  Act  of  1895 
(Laws  1895,  p.  121)  they  now  have  the 
right  to  build  toll  bridges  for  ordinary 
travel  in  connection  with  their  railroad 
bridges.  Section  1035,  Rev.  Stat.  1899.  So 
that  we  axe  not  without  statutory  provi- 
sions to  enable  us  to  build  all  the  railroad 
bridges  and  bridges  for  ordinary  travel  in 
connection  therewith  that  may  be  desired, 
even  if  we  should  hold  that  section  1351 
calls  only  for  bridges  for  ordinary  travel. 
With  the  powers  given  the  railroad  com- 
panies \mder  the  sections  above  referred  to, 
and  those  given  bridge  companies  under  sec- 
tions 1351  and  1352,  there  is  no  deficiency 
in  legislative  enactments  for  the  building 
and  maintaining  of  all  kinds  of  bridges  that 
the  convenience  of  the  public  may  require. 

It  is  not  necessary  in  this  case  to  say 
whether  or  not  a  bridge  company  organized 
under  section  1351  could  build  and  maintain 
a  bridge  for  the  passage  of  railway  trains  in 
addition  to  its  roadway  for  ordinary  travel. 
But  we  do  say  that  the  section  contemplates 
a  bridge  "for  public  use  for  the  crossing  of 
persons  and  property,"  in  the  unrestricted 
sense  of  that  term ;  that  that  is  the  pui'pose 
for  which  the  right  to  condemn  private  prop- 
erty is  given,  and  that  a  bridge  designed  for 
railroad  traffic  only  falls  short  of  the  call  of 
that  statute;  and  that  the  power  to  con- 
demn land,  conferred  in  section  1352,  "for 
approaches,  road,  foot  or  wagon  ways,"  does 
not  authorize  the  company  to  condemn  land 
200  feet  in  width,  extending  2%  miles  be- 
yond the  bank  of  the  river,  for  "its  railway 
tracks,  bridge  and  terminal  yards,"  etc 

This  is  the  view  the  learned  trial  court 
took  of  this  case,  and  its  judgment  ought 
to  be  affirmed. 

Brace,  J.,  concurs  in  this  opinion. 
Rehearing  denied. 
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Lillie  Sue  FARLEIGH  et  al,  Bespts., 

V. 

Caroline  V.  KELLEY,  Appt. 
(28  Mont.  421.) 

1.  The  contestants  Itave  tlie  rlsl^t  to 
open  and  close  a  proceeding  to  contest 
the  ralldity  of  a  will,  where,  under  the  atat- 
utory  procedure,  the  contest  is  not  initiated 
until  the  will  Is  before  the  court,  and  is  in- 
stituted by  the  filing  of  objections  thereto, 
ibe  issues  upon  which  are  to  l>e  raised  by 
proponents,  and  whlcb  may  be  a  mere  gen- 
eral denial. 

2.  Upon  contest  of  a  'wlU  for  fori^eryf 
which  sets  up  a  conspiracy  to  cheat- contest- 
ants out  of  their  share  of  the  estate,  evi- 
dence is  admissible  of  former  proceedings  at- 
tempting to  have  the  estate  adjudged  to  pro- 
ponent as  sole  heir,  of  an  attempt  to  pro- 
bate a  former  will,  and  of  a  transfer  by 
proponent  to  her  husband  of  a  large  part  of 
the  estate. 

5.  Snbscrlblnar  v»*ltneasea  to  a  'will  -who 
are  oat  of  the  Jurisdiction,  and  whose 
signatures  have  been  duly  proved,  may  be 
shown  to  have  made  statements  contradictory 
of  the  fact  contained  in  the  attestation 
clause  of  the  will,  and  to  be  of  bad  reputa- 
tion for  honesty  and  integrity,  for  the  pur- 
pose of  impeaching  the  effect  of  proof  of 
their  signatures. 

4.  I'pon  an  litsne  of  conspiracy  to  de- 
prive representatives  of  a  decedent 
of  particlpatlnar  In  his  estate,  evidence 
is  admissible  that  the  husband  of  the  one 
who  secured  control  of  the  estate,  who  was 
shown  to  be  acting  for  her,  upon  learning  of 
a  request  upon  the  clerk  of  the  court  for  in- 
formation as  to  the  value  of  the  estate, 
asked  permission  to  answer  it,  and,  upon  be- 
ing refused,  asked  the  clerk  to  say  It  was  not 
very  valuable,  and  that  the  woman  wrote  to 
the  person  sending  the  request  to  the  effect 
that  the  estate  had  been  settled  and  the 
property  left  to  her. 

6.  The  welffht  of  the  alsnature  of  the 
contestinflr  M'ltness  to  a  fvlll  cannot  be 
strengthened  by  declarations  not  made  un- 
der oath,  purporting  to  account  for  the  sup- 
pressiou  of  the  will, — at  least  where  they  are 
coupled  with  evidence  that  is  clearly  Incom- 
petent. 

6.  Evidence  of  declarations  made  nearly 
four  years  after  the  execution  of  a  will,  as 
to  statements  made  by  the  testator  at  the 
time  of  such  execution,  cannot  be  received  as 
part  of  the  rea  gCBta. 

7.  After  the  proof  of  the  alarnatnre  of 
an  attestlnflr  witness  in  a  will  contest, 
proponent  cannot  give  evidence  that  the  wlt- 


NoTE. — ^The  decision  that  the  evidence  of  the 
subscribing  witness  to  a  will  which  results 
from  the  proof  of  their  signatures,  etc.,  with- 
out producing  them,  may  be  contradicted  by 
Impeaching  their  Integrity  and  by  proving  their 
contradictory  statements.  Is  one  that  seems  to 
be  based  on  sound  reasoning ;  but  the  point  Is 
one  that  does  not  appear  to  have  been  previous- 
ly decided. 
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ness  had  been  offered  money  to  leave  the 
state,  by  one  to  whom  the  contestant  had 
agreed  to  sell  his  interest  in  the  property 
which  he  would  receive  from  the  estate  as 
heir  of  testator. 

(June  19,  1903.). 

APPEAL  by  proponent  from  an  order  of 
the  District  Court  of  Jefferson  County 
overruling  her  motion  for  new  trial  after 
a  verdict  in  favor  of  contestanta  in  a  pro- 
ceeding to  set  aside  an  alleged  will  of  John 
D.  Allport,  deceased.      Affirmed, 

Statement  by  Holloway,  J. : 

On  July  3.  1890,  the  appellant,  Caroline 
V.  Kelley,  filed  in  the  district  court  of  Jef- 
ferson county  her  petition  for  the  probate 
of  an  instrument  in  writing  purporting  to 
be  the  last  will  of  John  D.  Allport,  deceased, 
and  to  have  been  executed  October  18,  1895. 
The  petition  sets  forth  the  jurisdictional 
facts;  alleges  that  the  property  left  by  the 
deceased  was  approximately  of  the  value  of 
$26,000;  that  petitioner  is  a  sister  of  de- 
ceased; and  then  gives  the  names  and  resi- 
dences of  other  relatives.  By  the  terms  of 
the  alleged  will,  the  petitioner  is  made  sole 
legatee,  and  nominated  executrix  without 
bonds.  On  July  29,  1890,  the  respondents 
filed  their  written  grounds  of  opposition  to 
the  probate  of  the  alleged  will.  These 
grounds  are  that  the  proffered  instrument 
is  not  the  will  of  John  D.  Allport,  and  that 
he  never  made  a  will,  but  died  intestate.  It 
is  then  alleged  that  the  contestants  Lillian 
Sue  Farleigh  and  Mary  A.  Miller  are  sisters 
of  deceased;  that  the  contestant  Devincy 
Allport  is  a  brother  of  deceased;  that  con- 
testant Frances  C.  Wellman  is  a  daughter 
and  only  heir  of  Calista  Coolidge,  deceased,, 
who  was  a  sister  of  John  D.  Allport;  and 
that  the  contestants  are  entitled  to  share  in 
the  estate.  As  a  further  ground  of  contest, 
the  contestants  then  set  forth  facts  which 
they  claim  show  a  conspiracy  on  the  part  of 
the  petitioner  and  other  parties  to  them  un- 
known to  cheat  and  defraud  the  contestants 
out  of  their  interests  in  Allport's  estate. 
It  is  alleged  that,  for  the  purpose  of  carry- 
ing out  this  conspiracy,  immediately  after 
the  death  of  Allport,  which  occurred  Novem- 
ber 26,  1895,  the  petitioner,  Caroline  V. 
Kelley,  who  then  resided  in  Denver,  Colo- 
rado, came  to  Montana  and  filed  her  peti- 
tion for  letters  of  administration  of  the  es- 
tate of  Allport,  in  which  she  falsely  alleged 
that  she  was  the  only  heir  of  the  deceavsod ; 
that  she  thus  fraudulently  procured  lett<»r* 
of  administration  to  be  issued  to  her  as  ad- 
ministratrix;    that     appraisers     were     ap« 
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pointed  to  appraise  the  property  belonging 
to  such  estate,  and  that  the  petitioner  false- 
ly withheld  from  them  the  knowledge  that 
■certain  valuable  mining  claims  situated  in 
Jefferson  and  Silver  Bow  counties  belonged 
to  such  estate;  that  she  procured  an  order 
for  the  sale  of  certain  real  property  belong- 
ing to  the  estate  to  be  made,  and  under  such 
order  she  sold  nearly  all  the  property  to 
her  husband,  George  H.  Kelley;  that  she 
procured  an  order  of  partial  distribution  to 
be  made,  upon  the  hearing  for  which  she 
4igain  falsely  claimed  to  be  the  only  heir  of 
the  deceased,  to  whom  all  of  the  estate  thus 
<listributed  was  transferred ;  that  these  con- 
testants then  discovered  the  facts  above  set 
forth,  and,  upon  filing  their  petition  alleg- 
ing their  relationship  to  the  deceased  and 
their  interest  in  his  estate,  the  petitioner, 
Caroline  V.  Kelley,  admitted  such  relation- 
ship and  interest,  and  the  decree  of  distribu- 
tion was  set  aside;  that  thereafter  the  said 
Caroline  V.  Kelley,  in  furtherance  of  the 
■conspiracy  charged,  procured  to  be  forged  a 
writing  purporting  to  be  the  last  will  of 
John  D.  Allport,  deceased,  and  commenced 
proceedings  to  have  the  same  admitted  to 
probate  (in  this  alleged  will  these  contest- 
ants were  not  mentioned  at  all,  and  were  ex- 
cluded from  sharing  in  the  estate) ;  that 
these  contestants  filed  their  protest  to  the 
probate  of  the  same;  that  issues  were  joined, 
and  the  cause  set  for  trial  to  a  jury,  but 
before  the  conclusion  of  the  trial  the  peti- 
tion was,  on  the  application  of  petitioner, 
withdrawn,  and  the  proceedings  dismissed; 
that  thereafter  such  petitioner  and  others 
to  contestants  unknown,  in  furtherance  of 
fiuch  conspiracy,  procured  to  be  forged  the 
writing  dated  October  18,  1895,  purporting 
to  be  the  last  will  of  said  Allport,  by  the 
terms  of  which  the  said  Caroline  V.  Kelley 
was  made  sole  legatee,  and  nominated  ex- 
ecutrix without  bonds.  To  these  written  ob- 
jections the  petitioner  filed  a  reply  (so 
called),  denying  all  the  material  allegations 
contained  in  the  written  opposition.  The 
cause  came  on  for  trial  before  the  court  and 
a  jury,  and  upon  application  of  contestants, 
and  over  the  objections  of  the  petitioner,  the 
court  ruled  that  the  contestants  had  the 
burden  of  proof,  and  should  open  and  close, 
after  the  petitioner  had  made  formal 
proof  of  the  execution  of  the  alleged  will, 
and  that  the  contestants  had  the  right  to 
open  and  close  the  argument  to  the  jury. 
In  answer  to  the  several  special  interroga- 
tories propounded,  the  jury  found  against 
the  petitioner,  and  declared  that  the  instru- 
ment offered  was  not  the  will  of  John  D. 
Allport.  From  an  order  overruling  peti- 
tioner's motion  for  a  new  trial,  this  appeal 
is  taken. 
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Messrs.  George  F.  Cowan,  T.  J.  Wals1^ 

and.B.  H.  Giles,  for  appellant: 

In  a  will  contest  it  is  the  right  of  the  pro- 
ponent to  open  and  close  the  case  to  the 
ji^ry. 

Huhbard  v.  Uubhard,  7  Or.  42;  15  Enc. 
PI.  &  Pr.  197;  1  Greenl.  Ev.  77;  1  Thomp. 
Trials,  239;  Bailey,  Onus  Probandi,  389; 
Rice,  Am.  Probate  Law,  54;  Homer,  Pro- 
bate Law,  71;  Brooks  v.  Barrett,  7  Pick. 
94;  Seehrock  v.  Fcdavca,  30  Neb.  424,  46 
N.  W.  650;  Uardy  v.  Merrill,  56  N.  H.  227, 
22  Am.  Rep.  441;  Taff  v.  Hosmer,  14  Mich. 
309;  Patten  v.  Cilley,  67  N.  H.  520,  42  Atl. 
47;  Rogers  v.  Thomas,  1  B.  Mon.  390;  Mont, 
Code  Civ.  Proc.  §  1080;  Laws  1897,  p.  241; 
McCutchen  v.  hoggins,  109  Ala.  457,  19  So. 
810;  Wood/roof  v.  Hundley,  133  Ala.  395,  32 
So.  570;  Jamison  v.  Jamison,  3  Houst. 
(Del.)  112;  Rich  v.  Lemmon,  15  A  pp.  D.  C. 
507 ;  Potts  v.  House,  6  Ga.  324,  50  Am.  Dec. 
329;  Thompson  v.  Bennett,  194  111.  57,  62 
N.  E.  321;  Moreli  v.  Morell,  157  Ind.  179, 
60  N.  E.  1092;  Crotcninshield  v.  Crownin- 
shield,  2  Gray,  524;  Kempsey  v.  McGxnniss, 
21  Mich.  147 ;  Aikin  v.  Weckerly,  19  Mich. 
502;  Harvey  v.  Sullens,  56  Mo.  373;  Board- 
man  v.  Woodman,  47  N.  H.  120;  8yme  v. 
Broughton,  85  N.  C.  367;  Brown  v.  Qrif- 
fiths,  II  Ohio  St.  329;  Banning  v.  Banning, 
12  Ohio  St.  437;  Runyan  v.  Price,  15  Ohio 
St.  1,  86  Am.  Dec.  459:  Nicholas  r.  Kersh- 
ner,  20  W.  Va.  253;  Kerr  v.  Lunsford,  31 
W.  Va.  659,  2  L.  R.  A.  668,  8  S.  E.  493; 
Taylor  v.  Cox,  153  111.  220,  38  N.  E.  056; 
Mayo  V.  Jones,  78  N.  C.  402;  Comstock  v. 
Hadlyme  Ecclesiastical  Soc,  8  Conn.  254,  20 
Am.  Dec.  100. 

The  denial  of  the  right  of  opening  and 
closing  a  case  to  the  jury  constitutes  re- 
versible error. 

Tobin  V.  Jenkins,  29  Ark.  151;  Mann  v. 
Scott,  32  Ark.  593;  Mansur  d  T.  Imple- 
ment Co,  V.  Davis,  61  Ark.  627,  33  S.  W. 
1074;  Royce  v.  Oasan,  76  Ga.  79;  Sohn  v. 
Jervis,  101  Ind.  578;  Peed  v.  Brenneman,  89 
Ind.  252;  Crabtree  v.  Atchison,  93  Ky.  338, 
20  S.  W.  260;  Luca^  v.  Hunt,  91  Ky.  279, 
15  S.  W.  781;  Wright  v.  Northwestern  Mut. 
L.  Ins.  Co.  91  Ky.  208,  15  S.  W.  242;  Abat 
V.  tiigura,  5  Mart.  N.  S.  73;  Johnson  v. 
Josephs,  75  Me.  544;  Edelen  v.  Edelen,  6 
Md.  288;  Bpaulding  v.  Hood,  8  Cush.  602; 
Hickman  v.  Layne,  47  Neb.  177,  60  N.  W. 
298;  Rea  v.  Bishop,  41  Neb.  202,  59  N.  W. 
555;  Millcrd  v.  Thorn,  56  N.  Y.  402;  Mur- 
ray V.  Kew  York  h-  Ins.  Co.  85  N.  Y.  236; 
Conselyea  v.  Swift,  103  N.  Y.  604,  9  N.  E. 
489;  Hudson  v.  Weiherington,  79  N.  C.  3; 
Stronach  v.  Bledsoe,  85  N.  C.  473;  Addison 
V.  Duncan,  35  S.  C.  1(>5,  14  S.  E.  305;  Ben- 
nett V.  Sandifer,  15  S.  C.  418;  Sanders  v. 
Bridges,  67  Tex.  93,  2  S.  W.  663;  BeUing- 
Jiam  Bay  d  B.  C  R.  Co.  v.  Strand,  4  Wash. 
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^11,  30  Pac  144;  Hall  ▼.  Elgin  Dairy  Co, 
15  Wash.  542,  4G  Pac.  1049;  Sammona  v. 
Hauvers,  25  W.  Va.  678. 

The  admission  of  proof  of  acts  done  and 
representations  made  in  reference  to  the  ef- 
fort to  probate  the  former  will  was  inad- 
missible. 

People  V.  Carhin,  56  N.  Y.  363,  15  Am. 
Rep.  427;  People  v.  Molineux,  168  N.  Y.  264, 
62  L.  R.  A.  193,  61  N.  IS.  286. 

Upon  the  trial  of  one  accused  of  the  com- 
mission of  crime,  evidmce  that  he  or  she 
has  committed  another  crime  is  admissible 
■only  to  prove  scienter  or  intent. 

WTiarton,  Crim.  Ev.  32;  Coleman  v.  Peo- 
ple, 55  X.  Y.  85,  58  N.  Y.  555;  Copperman 
V.  People,  56  N.  Y.  6W;  People  v.  Sharp, 
107  N.  Y.  428,  14  N.  E.  319;  People  v. 
Bowling,  84  N.  Y.  479;  Btate  y.  hetcia,  96 
Iowa,  286,  65  N.  W.  295;  Card  v.  State,  109 
Ind.  415,  9  K.  E.  591;  People  v.  Henasler, 
48  Mich.  49,  UN.  W.  804;  People  v.  Sea- 
aiona,  68  Mich.  601,  26  N.  W.  291. 

Evidence  concerning  the  character  of  the 
subscribing  witnesses  to  the  will  and  al- 
lied statements  made  by  them  to  impeach 
it  was  improperly  admitted. 

Abbott,  Trial  Ev.  112,  note;  1  Greenl.  Ev. 
126;  1  Wms.  Exrs.  405;  Cassoday,  Wills, 
212;  Mont.  Code  Civ.  Proc.  §  3380;  State  v. 
iTBHen,  18  Mont  1,  43  Pac  1091,  44  Pac. 
599. 

Whatever  latitude  may  be  given  to  proof 
^xmceming  the  character  of  a  witness,  it 
cannot  be  extended  so  far  as  to  permit  evi- 
dence of  individual  acts  of  wrongdoing  or 
'Criminality  on  his  part. 

Greenl.  Ev.  461;  Sharon  v.  Sharon,  79 
<:al.  633,  22  Pac.  26,  131;  People  v.  O'Brien, 
«6  Cal.  171,  31  Pac.  45. 

A  declaration  not  made  in  furtherance  of 
«  plan  of  conspiracy,  and  made  after  such 
plan  was  carried  out,  is  inadmissible. 

Greenl.  Ev.  Ill;  State  v.  English,  14 
Mont  399,  30  Pac.  815;  State  v.  Buchanan, 
-35  La.  Ann.  89. 

The  declarations  of  a  testator  as  to  a  will 
produced  for  probate  are  not  admissible  to 
prove  that  the  will  was  forged. 

Throckmorton  v.  Holt,  180  U.  8.  552,  45 
L.  ed.  663,  21  Sup.  a.  Rep.  474;  Re  Kenne- 
Wy,  167  N.  Y.  163,  60  N.  E.  442;  Re  Ven- 
<ihle,  127  N.  C.  344,  37  S.  E.  465;  Earp  v. 
Edgington,  107  Tenn.  23,  64  S.  W.  40;  GHf- 
fith  V.  Diffcnderffer,  50  Md.  480. 

The  declarations  of  a  person  about  to 
start  on  a  journey,  as  to  the  nature  of  the 
journey,  and  his  expectations  in  relation  to 
the  time  of  his  absence,  are  always  admissi- 
ble in  evidence. 

1  Greenl.  Ev.  S  108;  Jacohi  v.  State,  133 
Ala.  1,  32  So.  158;  Mathews  v.  Great  North- 
ern B.  Go.  81  Minn.  363,  84  N.  W.  101. 
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Evidence  to  disprove  apparent  suppres- 
sion of  evidence  is  inadmissible. 

Penobscot  Broom  Corp.  v.  Broum,  16  Me, 
237;  Richmond  d  D,  R,  Co,  v.  Gamer,  91 
Ua.  27,  16  S.  E.  110. 

An  admission  by  an  attorney  which  does 
not  appear  to  have  been  authorized  is  not 
admissible  in  evidence. 

Murray  v.  Chase,  134  Mass.  92;  Leu>ia  ▼. 
Duane,  69  Hun,  28,  23  N.  Y.  Supp.  433. 

Meaara,  Walsb  A  Newman,  Cl&avlefl 
B.  Leonard,  and  Robert  B.  Smith,  for 
respondents: 

The  burden  of  proof  is  on  the  contestant, 
and  he  has  a  right  to  open  and  close. 

Allen  V.  Griffin,  69  Wis.  629,  36  N.  W. 
21;  McCulloch  v.  CampheU,  49  Ark.  367,  5 
S.  W.  590;  Underhill,  Wills,  §  165,  p.  231; 
McDonald  t.  McDonald,  142  Ind.  55,  41  N. 
£.  336. 

Even  if  the  burden  of  proof  was  on  the 
proponent,  and  the  court  permitted  the  con- 
testants to  open  and  close,  it  would  not  be 
error,  because  the  appellant  has  not  shown 
any  injury  by  reason  of  the  contestants' 
opening  and  closing  the  case. 

Patten  v.  CiUcy,  67  N.  H.  620,  42  Atl.  47; 
Schoff  v.  Laiihe,  58  N.  H.  503;  Rogera  ▼. 
Kendrick,  63  N.  H.  335;  Amoakeag  Mfg,  Co. 
V.  Head,  59  N.  H.  332;  Billiard  v.  Beattie, 
69  N.  H.  462;  Scott  v.  Hull,  8  Conn.  296; 
Blume  V.  Hartm.a/n,  115  Pa.  32,  8  Atl.  219; 
Marahall  v.  Wella,  7  Wis.  1,  73  Am.  Dec. 
381;  Kaime  v.  Omro,  49  Wis.  371,  5  N.  W. 
838;  Elderkin  v.  Wiswell,  61  Wis.  498,  21 
N.  W.  541;  Austin  v.  Auatin,  45  Wis.  526; 
Viele  V.  Germania  Ina.  Co.  26  Iowa,  9,  96 
Am.  Dec.  83;  Preston  v.  Walker,  26  Iowa, 
205,  96  Am.  Dec.  140;  Smith  v.  Coopera,  9 
Iowa,  379;  Woodward  v.  Laverty,  14  Iowa, 
383;  White  v.  Adams,  77  Iowa,  295,  42  N. 
W.  199;  Van  Horn  v.  Smith,  59  Iowa,  142, 
12  N.  W.  789;  Dent  v.  Smith,  53  Iowa,  262, 
5  N.  W.  143 ;  Delaware  County  Bank  v.  Dun- 
combe,  48  Iowa,  488;  Ashworth  v.  Grubbs, 
47  Iowa,  353 ;  C.  Aultmnn  d  Co.  v.  Falkum, 
47  Minn.  414,  50  N.  W.  471;  Carpenter  v. 
First  Wat.  Bank,  119  lU.  352,  10  N.  E.  18; 
Hyde  Park  v.  Dunliam,  85  111.  569 ;  Valley 
Mut.  Life  Asso.  v.  Teewalt,  79  Va.  421; 
Day  V.  Woodworth,  13  How.  363,  14  L.  ed. 
181;  Hall  v.  Weare,  92  U.  S.  728,  23  L.  ed. 
500;  Lancaster  v.  Collins,  115  U.  S.  222,  29 
L.  ed.  373,  6  Sup.  Ct.  Rep.  33 ;  Florence  Oil 
d  Ref.  Co.  V.  Farrar,  48  C.  C.  A.  345,  109 
Fed.  254;  Check  v.  Watson,  90  N.  C.  307; 
Moore  v.  Brown,  81  Ga.  10,  6  S.  E.  833; 
Stith  V.  FulUnwider,  40  Kan.  73,  19  Pac 
314;  Bardell  v.  Brady,  172  111.  420,  50  N.  E, 
124;  2  Nash,  PI.  k  Pr.  972. 

Proof  of  acts  and  admissions  in  the  pro- 
ceedings to  probate  the  former  will  was  ad- 
missible. 

3  Greenl.  Ev.  |  93;  Miller  v.  Dayton,  57 
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Iowa,  423,  10  N.  W.  814;  Work  Bros.  v.  Mo- 
Coy,  87  Iowa,  217,  54  N.  W.  140;  Riehl  v. 
EvansvUle  Foundry  Asao,  104  Ind.  70,  3  N. 
£.  633 :  State  y.  Banks,  40  La.  Ann.  730,  5 
So.  18;  Perciixil  v.  Harres,  142  Pa.  309,  21 
Atl.  876;  Smith  v.  Nippert,  79  Wis.  135, 
48  N.  W.  253;  Ochs  v.  People,  124  111.  399, 
16  N.  E.  662;  Spies  v.  People,  122  111.  1,  12 
N.  E.  866,  17  N.  E.  898;  Gardner  v.  Preston, 
2  Day,  205,  2  Am.  Dec.  91 ;  Luokey  v.  Rob- 
erts, 25  Conn.  491;  Holmes  y.  Goldsmith, 
147  U.  S.  150,  37  L.  ed.  118,  13  Sup.  Ct. 
Rep.  288;  Farley  y.  Peebles,  60  Neb.  723, 
70  N.  W.  231;  Card  v.  State,  109  Ind.  415, 
9  N.  E.  591;  People  y.  Henssler,  48  Mich. 
49,  11  N.  W.  804;  Re  Westerfield,  96  Cal. 
113,  30  Pac.   1104. 

When  the  proof  of  the  handwriting  of  a 
witness  is  introduced  in  evidence  the  con- 
testants may  then  show  the  bad  character 
of  the  witness  and  contradictory  statements 
made  by  him. 

Neely  y.  Neely,  17  Pa.  227;  Harden  y. 
Hays,  9  Pa.  151;  M'Elicee  y.  Sutton,  2 
Bail.  L.  128;  Gardenshire  v.  Parks,  2  Yerg. 
23;  Grouse  y.  Miller,  10  Seig.  &  R.  15<5; 
Ottersan  y.  Eofford,  36  N.  J.  L.  129,  13  Am. 
Rep.  429;  Reformed  Dutch  Church  y.  Ten 
Eyck,  25  N.  J.  L.  40;  Losee  y.  Losee,  2  Hill, 
009;  Re  Hesdra,  119  N.  Y.  615,  23  N.  E. 
555;  Abbott,  Trial  Ev.  last  ed.  pp.  142,  143; 
Doe  ex  dem,  Sutton  y.  Ridgway,  4  Bam.  ft 
Aid.  55;  Provis  y.  Reed,  5  Bing.  435. 

The  same  rule  applies  to  dying  declara- 
tions. 

Carver  y.  United  States,  164  U.  S.  694- 
698,  41  L.  ed.  602-604,  17  Sup.  Ct  Rep.  228; 
State  y.  Elliott,  45  Iowa,  486;  People  y. 
Latorenoe,  21  Cal.  308;  Wharton,  Crim.  Ey. 
302;  Bishop,  Crim.  Proc.  1209;  Donnelly  v. 
State,  26  N.  J.  L.  463;  Nesbit  y.  State,  43 
Ga.  238;  State  y.  Thomason,  46  N.  C.  (1 
Jones  L.)  274;  Rice,  Crim.  Ey.  340;  Redd 
V.  State,  99  Ga.  210,  25  S.  E.  268;  Bates  v. 
State,  74  Ga.  106;  Com,  y.  Cooper,  5  Allen, 
495,  81  Am.  Dec.  762;  TAster  y.  State,  1  Tex. 
App.  739. 

Hollo  way,  J.,  deliyered  the  opinion  of 
the  court: 

1.  Had  the  contestants  the  right  to  open 
and  close  the  case!  It  is  contended  by  the 
petitioner  that  so  long  as  she  was  required 
to  make  some  proof  in  the  first  instance, 
even  though  it  be  formal  in  character,  and 
only  such  as  she  would  be  required  to  make 
in  case  no  contest  had  been  inaugurated,  she 
was  entitled  to  open  and  close  the  case,  and 
in  deciding  against  this  contention  the  dis- 
trict court  committed  prejudicial  error. 
Whatever  may  be  the  rule  in  other  jurisdic- 
tions, where  peculiar  statutory  provisions 
have  entered  into  the  determination  of  the 
question,  there  can  scarcely  be  any  serious 
63  L.  R.  A. 


controversy  as  to  the  proper  practice  in  thi» 
state.    If  the  issues  to  be  tried  were  raised 
upon  the  allegations  of  the  petition  for  pro- 
bate,  and  the  objections  xnade  thereto   iir 
the   written    opposition   of    contestants,    it 
would  then  seem  reasonable  that  the  burdei» 
would  be  cast  upon  the  petitioner  to  main- 
tain by  a  fair  preponderance  of  the  evidence- 
the  allegations  of  her  petition,  and  this  bur- 
den would  carry  with  it  the  right  to  opea 
and  close;  but  such  is  not  the  case.     The 
proceedings  for  the  contest  of  a  will  (before 
probate)  are  provided  for  in  §S  2340-2346  of 
the  Code  of  Civil  Procedure.  Paraphrased,  | 
2340  would  read:  The  contestants  must  file 
written  grounds  of  opposition  to  the  will 
ofTered,  and  serve  a  copy  on  the  petitioner,, 
who  may  demur  thereto  upon  any  grounda- 
for  which  a  demurrer  to  a  complaint  in  m 
civil  action  may  be  interposed.    If  the  de- 
murrer be  sustained,  the  ccmtestants  may 
amend   their   written   opposition.    If   peti- 
tioner's demurrer  be  overruled,  she  may  file 
her  answer  traversing  or  otherwise  obviating 
or  avoiding  the  allegations  of  the  written 
opposition,  and  the  issues  of  fact  raised  b^ 
these     two     pleadings — (1)     the     writteD 
grounds  of  opposition,  and  (2)  the  petition- 
er's answer  thereto — and  none  others,  must 
be  tried,  by  a  jury  if  demanded;  and  upon 
such  trial  the  contestcuits  are  the  plaintiffs^ 
and  the  petitioner  is  the  defendant.    The  is- 
sues to  be  tried,  then,  are  raised  by  the  alle- 
gations   of    the    plaintiffs'     ( contestants' > 
written  grounds  of  opposition  or  oomplainty. 
and  the  defendant's    (petitioner's)    answer 
tiiereto.    Thus  the  actual  trial  of  the  con- 
test is  not  initiated  until  the  proffered  will 
is  before  the  court    (not  the  jury),   upon 
the  formal  proof  necessary  to  the  probate 
of  an  uncontested  will.    The  very  fact  that 
the    petitioner's    answer    need    be    nothing 
more  than  a  general  denial  of  the  allegations 
contained  in  the  written  grounds  of  opposi- 
tion emphasizes  the  evident  intention  of  the 
legislature  that  the  contestants  shall  have 
the  laboring  oar  throughout  the  trial.    No 
other  construction  can  be  given  to  the  lan- 
guage of  §  2340,  above,  and  the  plain  mean- 
ing  of  the   terms   employed   be   preserved. 
Tlie  contestants    are    the  plaintiffs.     They 
have   the   burden    of   proof   imposed    upon 
them,  and  with  that  they  have  the  right  to 
open  and  dose.     §  1080,  Code  Civ.  Proc.,  as 
amended  by  Act  6th  Leg.  Assem.,  approved 
March  1,  1897  (Laws  5th  Sess.  p.  241).  Sec- 
tion 1312  of  the  California  Code  of  Civil 
Procedure  is  in  terms  identical  with  S  2340,. 
above,   and  received   a  construction  in  Re- 
Doyle,  73  Cal.  564,  15  Pac  125,  in  which 
Temple,   J.,   concurring,   said:     "The   same 
procedure  is  made  applicable  to  a  contest 
after  the  will  has  been  admitted  to  probate 
as  before.     In  both,  the  contestant  has  the 
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Uhomg  oar,  as  though  he  is  attacking 
80iD«thing  which  he  must  overcome  bj  af- 
firmative proof.  Under  such  circnmstanowi, 
I  think  the  theory  of  the  statute  must  be 
that  the  contest  begins  after  the  petitioner 
has  made  his  prima  facie  case.  In  such 
ease  the  burden  would  naturally  be  on  the 
contestant,  and  all  the  provisions  consistent 
and  harmonious.'*' 

2.  Contestants  were  permitted  to  make 
proof  of  the  proceedings  had  in  the  adminis- 
tration of  Aliport's  estate,  of  the  attempt  to 
probate  the  former  will,  of  the  transfer  by 
Caroline  V.  Kelley  to  her  husband,  George 
U.  Kdley,  of  a  large  portion  of  the  prop- 
erty belonging  to  the  estate,  and  of  the  pro- 
eeeduigs  instituted  in  the  district  court  to 
recover  such  property  back  into  the  estate. 
Of  this  complaint  is  now  made.  We  are  of 
the  opinion  that  the  evidence  was  properly 
admitted.  Under  S  2340,  above,  the  issues 
formed  upon  the  contest  of  a  will  may  in- 
volve the  competmcy  of  the  testator,  his 
freedom  from  duress,  etc.,  the  due  execution 
of  the  will,  or  any  other  question  substan- 
tially affecting  the  validity  of  the  will.  In 
this  instance  the  pleadings  put  in  issue  the 
due  executi<Mi  and  attestation  of  the  will  of- 
fered, and  the  question  of  the  existence  of  a 
conspiracy  formed  by  the  petitioner  and  un- 
known parties  to  defraud  the  contestants 
out  of  their  interests  in  the  estate  by  suc- 
cessive attempts  to  have  the  property  trans- 
ferred to  the  petitioner,  and,  when  all  ef- 
forts had  failed,  by  forging,  or  procuring  to 
be  forged,  the  alleged  will  offered  for  pro- 
bate. The  petitioner  interposed  a  motion  to 
strike  out  all  allegations  with  reference  to 
the  conspiracy  charged,  but  no  error  is  pred- 
icated upon  the  court's  denial  of  the  motion, 
and  no  question  is  made  as  to  the  sufficiency 
of  the  pleading.  The  evidence  offered  tended 
to  prove  the  allegations  of  the  written  oppo- 
sition; tended  to  show  the  improbability 
that  the  will  in  controversy  is  genuine,  and 
to  disclose  the  motives  of  the  petitioner  in 
offering  it.  It  cannot  be  said  that  the  only 
possible  issues  which  can  arise  upon  the 
contest  of  a  will  are  such  as  involve  the 
competency  of  the  decedent  to  make  a  will, 
or  his  freedom  from  duress,  menace,  fraud, 
or  undue  influence,  or  the  due  execution  or 
attestation  of  the  will  itself,  for,  if  this  be 
80,  subdivision  4  of  §  2340,  above,  is  mean- 
ingless. Any  question,  other  than  those  just 
enumerated,  which  affects  the  validity  of  the 
will,  may  properly  be '  the  subject  of  con- 
troversy. 

3.  Upon  the  trial  the  contestants  were 
permitted  to  introduce  evidence  tending  to 
prove  that  the  subscribing  witnesses  to  the 
will  offered  had  made  statements  contra- 
dictory of  the  facts  contained  in  the  attesta- 
tion clause  attached  to  the  will,  and  which 
63  L.  R.  A. 


also  tended  to  impeach  each  of  such  suV 
scribing  wiUiesses  by  showing  that  his  repu- 
tation for  honesty  and  integrity  is  bad.  It 
developed  upon  the  trial  that  both  subscrib- 
ing witnesses  were  then  absent  from  the 
state,  and  proof  of  the  genuineness  of  their 
signatures  to  the  purported  will  was  made 
before  the  testimony  above  complained  of 
was  offered.  Section  1723  of  the  Civil  Code 
provides  the  manner  of  executing  and  attest- 
ing all  wills,  other  than  holographic  and 
liuncupative  wills,  and  those  provisions  are 
mandatory.  They  are:  "(1)  It  [every 
will]  must  be  subscribed  at  the  end  thereof 
by  the  testator  himself,  or  some  person  in  his 
presence  and  by  his  direction  must  subscribe 
his  name  thereto.  (2)  The  subscription 
must  be  made  in  the  presence  of  the  attest- 
ing witnesses,  or  be  adcnowledged  by  the 
testator  to  them,  to  have  been  made  by  him 
or  by  his  authority.  (3)  The  testator 
must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  will; 
and  (4)  there  must  be  two  attesting  wit- 
nesses, each  of  whom  must  sign  his  name  as 
a  witness,  at  the  end  of  the  will,  at  the  tes- 
tator's request."  When  a  will  is  contested, 
the  subscriUeg  witnesses,  if  present  in  the 
county  and  of  sound  mind,  must  be  pro- 
duced and  examined.  If  absent,  the  court 
may  receive  other  evidence,  if  any  can  be 
had,  of  the  facts  mentioned  in  §1723,  above,, 
but,  as  a  rule,  such  facts,  or  many  of  them,, 
can  be  proved  only  by  the  subscribing  wit- 
nesses; and,  for  the  purpose  of  making  such 
proof,  §  2343  of  the  Code  of  Civil  Procedure 
provides  for  the  id^itification  of  the  hand- 
writing of  the  absent  subscribing  witnesses- 
to  the  will,  and,  that  done,  those  parties,, 
though  dead  or  out  of  the  jurisdiction  of  the 
court,  become,  to  all  intents  and  purposes,, 
active,  living  witnesses  in  court,  giving  tes- 
timony, as  if  under  the  sanctity  of  an  oath, 
that  at  the  time  the  instrument  bears  date 
the  testator  either  signed  it  \p.  their  pres- 
ence, or  acknowledged  to  them  that  he  had 
signed  it  or  caused  it  to  be  signed,  and 
that  he  then  declared  such  instrument  to  be 
his  will,  and  requested  them  to  sign  it  as 
such  witnesses,  and  that  they  did  so  in  the 
testator's  presence;  and  thus  evidence  of  the 
due  execution  of  the  will  in  conformity  to 
the  requirements  of  §  1723,  above,  is  made. 
If  this  was  not  so,  it  would  be  practically 
impossible  to  prove  the  due  execution  of  any 
contested  will.  The  proof  of  the  genuine- 
ness of  the  signature  of  the  dead  or  absent 
subscribing  witnesses  to  the  attestation 
clause,  when  one  is  appended,  is  evidence  in 
the  case  that  all  the  facts  recited  in  it,  and 
which  are  prerequisites  to  the  due  execution 
of  the  will,  actually  took  place  as  therein  set 
forth  (2  Rice,  Ev.  1207;  Allaire  v.  Allaire, 
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37  N.  J.  L.  at  page  325;  Scrihner  ▼.  Crane, 
2  Paige,  147,  21  Am.  Dec.  81),^nd  supplies 
the  proof  which  in  many,  if  not  in  most,  in- 
stances it  would  otherwise  be  impossible  to 
obtain.  This  view  is  further  emphasized  by 
tlie  language  of  §  2343,  above,  which  re- 
quires the  subscribing  witnesses,  who  are  in 
the  county  where  the  cause  is  tried,  and  of 
sound  mind,  to  be  produced  and-' examined ; 
and,  if  such  witnesses  were  present  and 
sworn  and  examined  by  the  petitioner,  it 
would  hardly  be  contended  that  they  would 
not  then  be  subject  to  the  same  rules  of  evi- 
dence, as  mentioned  in  9§  3379  and  3380  of 
the  Code  of  Civil  Procedure,  as  are  applica- 
ble to  other  witnesses.  The  provisions  de- 
fining the  term  "witnesses,"  and  the  circum- 
stances under  which  c(mtradictory  state- 
ments may  be  shown,  are  modified  by  S  2343, 
above,  to  the  extent  that  the  exigency  of  the 
case  permits  the  statement  of  the  subscrib- 
ing witnesses  contained  in  the  attestation 
clause,  though  not  made  under  oath,  to  be 
received  as  primary  evidence,  or,  in  other 
words,  permits  the  dead  or  absent  wilnesses 
to  speak  through  the  instrumentality  of  the 
statute  itself,  that  its  requirements  have  been 
fully  met.  The  petitioner  may  not  have  the 
benefit  of  the  testimony  of  two  witnesses  to 
the  facts  that  at  the  time  of  the  execution 
of  the  will  the  testator  subscribed  the  same 
in  their  presence,  and  declared  it  to  be  his 
last  will  and  testament,  without  having  such 
witnesses  subject  fo  be  discredited  or  im- 
peached. If  this  was  not  so,  and  the  appel- 
lant's contention  prevailed,  no  contest  could 
be  successfully  waged  against  a  will  offered 
Tinder  such  circumstances,  for  it  would  be 
practically  impossible  to  disprove  by  other 
evidence  the  facts,  or  at  least  some  of  the 
facts,  set  forth  in  the  attestation  clause,  or 
necessary  to  the  due  execution  of  the  will; 
and,  if  not  disproved,  then  the  facts  would 
stand  as  actually  proved  by  the  testimony 
of  two  witnesses  not  only  entitled  to  full 
credit,  but  ^ho  cannot  be  impeached.  Code 
Civ.  Proc.  §  3120.  "The  subscribing  wit- 
nesses are  subject  to  same  rules  as  to  con- 
tradiction and  impeachment  as  other  wit- 
nesses/'    Abbott,  Trial  Ev.  2d  ed.  142. 

4.  Complaint  is  also  made  that  the  court 
erred  in  admitting  evidence  of  statements 
made  by  George  H.  Kelley  to  Henry  G.  Rick- 
erts,  then  clerk  of  the  district  court.  Be- 
fore making  this  proof,  the  contestants  had 
called  the  petitioner,  Caroline  V.  Kelley, 
who  testified  that  in  all  that  was  done  by 
her  husband.  George  H.  Kelley,  with  rrfer- 
ence  to  this  estate,  he  wafl  acting  for  her, 
and  as  her  agent.  Evidence  had  also  been 
introduced  of  the  transfer  of  a  large  por- 
tion of  the  property  belonging  to  the  estate 
by  the  petitioner  to  her  husband,  and  of  the 
efforts  required  to  secure  its  reconveyance 
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to  the  estate.  As  further  evidence  of  the 
collusion  and  conspiracy  charged,  the  con- 
testants called  Rickerts,  who  testified  that, 
whfle  the  estate  was  in  course  of  adminis- 
tration, he  had  received  a  communication 
from  the  husband  of  the  contestant  Farleigh, 
making  inquiry  with  reference  to  the  proper- 
ty left  by  Aliport;  that  George  H.  Kelley 
came  to  him^  and  asked  that  he  (Kelley)  be 
permitted  to  answer  the  letter,  and,  up<m  a 
refusal  of  that  request,  asked  Rickerts  to 
say  to  Farleigh  that  the  property  consisted 
principally  erf  real  estate  in  the  town  of 
Basin,  and  was  not  very  valuable.  The  ob- 
jection interposed  to  this  testimony  was 
that  it  was  incompetent,  immaterial,  and 
irrelevant.  Upon  the  issue  of  a  conspiracy 
to  deprive  these  contestants  of  participating 
in  the  Aliport  estate,  this  evidence,  as  well 
as  the  letter  written  by  the  petitioner  to 
Fiarleigh,  telling  him  that  Allport's  estate 
had  been  settled,  and  the  property  left  to  her^ 
was  relevant  and  properly  admitted, — tha 
declarations  pf  George  H.  Kelley,  as  of  a  co- 
conspirator, or  as  the  petitioner's  agent; 
and  those  contained  in  the  letter  of  the  pe- 
titioner, as  circumstances  tending  to  prove 
such  conspiracy. 

6.  Upon  the  trial  the  petitioner  sought  to 
prove  by  the  witness  Nichols  that  in  May, 
1899,  the  subscribing  witness  Geigerich  had 
come  to  his  ofHce  and  handed  to  him  the 
will  in  controversy,  at  the  same  time  ex- 
plaining the  circumstances  under  which  he 
had  held  possession  of  the  document  from 
the  time  of  its  alleged  execution.  The  sub* 
stance  of  Geigerich 's  statement  to  Nichols 
was  Ihat  in  October,  1895,  Aliport  had  exe- 
cuted the  will,  and  gone  with  Geigerich  to 
the  oflice  of  the  Butte  Hardware  Company 
to  leave  the  instrument  with  one  Kirby; 
that  Kirby  was  not' in,  and  Aliport  then 
handed  it  to  Geigerich  and  asked .  him  to 
deliver  it  to  Kirby;  that  he  (Geigerich)  put 
the  will  away,  and  forgot  about  it  until 
May,  1899,  when  he  went  to  get  a  paper 
from  a  box  in  which  he  kept  valuable  papers, 
and  discovered  the  will  and  brought  it  to 
Nichols.  The  offer  to  prove  these  declara- 
tions by  the  witness  Nichols  was  excluded. 
As  we  have  heretofore  seen,  Geigerich  was, 
to  all  intents  and  purposes,  a  witness  in 
court,  testifying  under  oath  that  the  facts 
recited  in  the  attestation  clause  actiially  oc- 
curred as  therein  set  forth,  and  the  reason 
for  the  rule  which  now  excludes  these  decla- 
rations made  by  hiih  to  Nichols  is  that  his 
declarations  not  made  under  oath  cannot 
strengthen  the  testimony  which  he  has  given 
under  oath.  The  issue  involved  was  the  gen- 
uineness of  the  alleged  will,  ard  to  permit 
declarations  of  the  absent  subscribing  wit- 
ness in  support  of  the  validity  of  the  will  to 
be   received   in   evidence    for   any    purpose 
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whatenrer  would  be  to  reyerse  the  rule  of 
evidence  which  has  long  ago  become  well 
settled, — ^that  extrajudicial  declarations,  not 
under  oath,  corroborating  testimony  given 
in  court,  cannot  be  received.  Whatever  ex- 
ceptions there  may  be  to  this  rule  have  no 
application  to  the  facte  of  this  case.  The 
declarations  of  Geigerich  were  hearsay,  and 
notably  so  are  his  declarations  of  declara- 
tions made  to  him  by  All  port.  But  it  is 
contended  that  they  should  have  been  re- 
ceived as  a  part  of  the  rea  gestas.  They  were 
made  nearly  four  years  after  the  alleged 
will  purports  to  have  been  executed,  and 
cannot,  therefore,  be  said  to  characterize  or 
explain  the  principal  fact,  vie,,  the  execu- 
tion of  the  will.  As  to  that,  they  are  narra- 
tions of  a  past  transaction,  and,  as  such,  in- 
admissible. But  it  is  contended  that  they 
characterize  and  tend  to  explain  the  posses- 
BioQ  of  the  will,  and  for  that  purpose,  at 
least,  were  admissible.  The  evidence  was 
offered  en  masse, — ^the  offer  was  an  entirety; 
and  along  with  the  declarations  of  Geige- 
rich, explaining  his  possessions,  were  the 
declarations  made  to  him  by  Allport,  and 
these,  as  offered,  were  incompetent  imder 
any  phase  of  the  £ase.  So  long,  then,  as  the 
offer  included  evidence  incompetent,  coupled 
with  that  which  may  have  been  competent, 
the  court  committed  no  error  in  excluding 
the  offer  in  its  entirety.  It  was  not  the  duty 
of  the  court  to  separate  the  competent  from 
the  incompetent  matter,  and  admit  the  one 
and  exclude  the  other.  It  properly  passed  up- 
on the  offer  as  made,  and  was  not  required  to 
do  for  counsel  that  which  he  should  have 
done  for  himself.  Yodcr  v.  Reynolds,  28 
Mont.  183,  72  Pac.  417;  Clark  v.  Ryan,  95 
Ala,  406,  11  So.  22:  First  If  at.  Bank  v. 
A'or/A,  2  S.  D.  480,  51  N.  W.  96;  Thomp. 
Trials,  678. 

6.  Complaint  is  made  that  the  court  ex- 
cluded the  testimony  of  James  T.  Finlen. 
By  this  witness  it  was  sought  to  show  that, 
some  time  prior  to  the  date  of  the  trial, 
Finlen  met  Geigerich,  who  said  he  was  go- 
ing to  leave  Montana;  that  one  Heinze  had 
given  him  money  with  which  to  leave.  This 
testimony  was  excluded,  and  the  petitioner 
then  offered  to  prove  that  the  contestants 
had  contracted  with  Heinze  to  sell  to  him 
whatever  interests  they  acquired  in  the  Min- 
nie Healy  mine  from  All  port's  estate.  This 
offered  testimony  was  also  excluded.  We 
cannot  conceive  of  any  theory  of  the  case 
upon  which  this  testimony  would  be  com- 
petent or  material.  It  is  idle  to  urge  now 
that  at  least  it  tended  to  account  for  the 
absence  of  the  subscribing  witness  Geigerich, 
as  required  by  §  2343  above.  It  was  offered 
at  the  last  stage  of  the  trial,  long  after 
proof  sufficient  to  satisfy  the  court  as  to  the 
aUence  of  the  subscribing  witnesses  had 
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been  made,  and  their  handwriting  identified. 
The  evidence  was  incompetent  and .  im- 
material, and  was  properly  excluded. 

We  have  examined  the  other  errors  assign- 
ed, and  find  no  merit  in  them.  The  order 
overruling  petitioner's  motion  for  a  new 
trial  is  affirmed. 

Brantl^',  Ch.  J.,  concurs. 

Milbun,  J.:  I  concur,  although  I  do 
not  agree  with  Mr.  Justice  HoUoway  in 
all  that  is  said  in  sections  5  and  6  of  the 
opinion 


Henry  KIPP,  Respi., 

V. 

Ruth  A.  BURTON  ei  al.,  Appts. 


( Mont. 


.) 


1.  An  execation  Issued  frithont  the 
semi  required  by  statute  is  not  -void, 

but  may  be  amended  after  a  sale  of  property 
under  it,  under  a  statute  empowering  courts, 
in  furtherance  of  Justice,  to  amend  any  pro- 
cess by  correcting  a  mistake  in  any  respect. 

2.  An  net  of  the  eonrt  is  not  necessnrr 
to  Tnlidate  nn  execution  from  which 
the  seal  was  omitted,  under  a  statute  making 
valid  all  Judicial  sales,  and  directing  that 
all  irregularities  in  the  issuance  of  the  exe- 
cution shall  be  disregarded. 

(November  4«  1903.) 

APPEAL  hy  defendants  from  a  judgment 
of  the  District  Court  for  Silver  Bow 
County  amending  an  execution.     Affirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  McHatton  A  Cotter,  for  appel- 
lants : 

The  court  had  no  jurisdiction,  after  the 
expiration  of  six  months,  to  permit  any 
amendment  to  the  pretended  execution  hy 
adding  the  seal  of  the  court  thereto,  or  in 
any  other  respect. 

Brackett  v.  Banegas,  90  Cal.  623,  34  Pac. 
344;  Egan  v.  Egan,  90  Cal.  15,  27  Pac.  22; 
Kaufman  v.  Shain,  111  Cal.  16,  52  Am.  St. 
Rep.   139,  43  Pac.  393. 

•A  nunc  pro  tunc  order  can  only  be  made 
to  correct  a  mistake  in  failing  to  enter  an 
order  which  was  actually  made,  or  which 
should  have  been  made  as  a  matter  of  course 
or  as  a  legal  duty. 

15  Enc.  PI.  &  Pr.  544,  and  note  2;  Power 
V.  Lenoir,  22  Mont.  169,  56  Pac.  106. 

A  court  can  only  amend  its  record  so  as 
to  make  it  show  the  actual  facts. 

Egan  v.  Egan,  90   Cal.   16,  27  Pac.  22; 


Note. — As  to  effect  of  a  writ  or  process  Is- 
sued without  the  seal  of  the  court,  see  note  to 
Cboate  v.  Spenser,  20  L.  B.  A  424. 
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Kaufman  v.  8hatn,  111  Cal.  16,  52  Am.  St. 
Rep.  139,  43  Pac.  393. 

The  pretended  execution  which  was  sought 
to  be  amended  was  void,  and  had  no  force 
or  effect,  in  that  the  statute  required  that 
the  execution  should  be  issued  imder  the 
seal  of  the  court. 

Code  Civ.  Proc.  1221;  Ohoate  v.  Spencer, 
13  Mont.  127,  20  L.  R.  A.  424,  40  Am.  St. 
Rep.  425,  32  Pac  651;  JEtna  Ins.  Co,  v.  Hal- 
lock,  6  Wall.  556,  18  L.  ed.  948. 

Being  void,  the  district  court  had  no  au- 
thority, under  the  provisions  of  §  774  of 
the  Code  of  Civil  Procedure,  providing  for 
amendments  to  pleadings  and  proceedings,  to 
amend  it. 

Sharman  ▼.  Huoi,  20  Mont.  555,  63  Am. 
St.  Rep.  645,  52  Pac.  558;  Dyas  v.  Keaton, 
3  Mont.  495;  Sawyer  v.  Robertson,  11  Mont. 
416,  28  Pac.  456;  Lyman  v.  Milton,  44  Cal. 
630;  Black  v.  Clendenin,  3  Mont  47;  Oray 
▼.  Hawes,  8  Cal.  563;  Smith  v.  Aurich,  6 
Colo.  388. 

Mr,  O.  M.  Parr,  for  respondent: 

An  execution  which  is  amendable  is  not 
void. 

Roush  V.  Fort,  2  Mont.  485;  Blood  v. 
Light,  38  Cal.  649,  99  Am.  Dec.  441 ;  Martin 
V.  Par8on8,  49  Cal.  99;  Van  Cleave  v.  Bu- 
Cher,  79  Cal,  600,  21  Pac.  964;  Hihhera  v. 
Smith,  50  Cal.  519 ;  Pecotte  v.  Oliver,  2  Ida- 
ho, 231,  10  Pac.  302;  State  v.  Cassidy,  4  S. 
D.  62,  54  N.  W.  928;  Goncith  v.  State  Bank, 
18  Wis.  560,  86  Am.  Dec.  796;  Arnold  v. 
2fye,  23  Mich.  292;  Freeman,  Executions,  S 
46,  pp.  123,  124,  and  case  cited  in  note  2. 

The  omission  of  the  seal  is  a  mere  mispri- 
sion which  renders  the  writ  voidable  only, 
and   the   writ  may  be   amended. 

8  Enc.  PI.  &  Pr.  p.  403;  Kyle  v.  Evans,  3 
Ala.  481,  37  Am.  Dec.  705;  Scott  v.  Rush- 
man,  1  Cow.  212;  Hall  v.  La^kmond,  50 
Ark.  113,  7  Am.  St.  Rep.  84,  6  S.  W.  510; 
Whiting  v.  Beehe,  12  Ark.  421;  Mitchell  v. 
Conley,  13  Ark.  414;  Kahn  v.  Kuhn,  44  Ark. 
404;  Rice  v.  Dale,  45  Ark.  34;  Jett  v.  Shinn, 
47  Ark.  373,  1  S.  W.  093;  Blanks  v.  Rector, 
24  Ark.  496,  88  Am.  Dec.  780;  Mitchell  v. 
Duncan,  7  Fla.  13;  Dever  v.  Akin,  40  Ga. 
423;  Warmoih  v.  Dryden,  125  Ind.  355,  25 
N.  E.  433;  Hunter  v.  Bumsville  Tump.  Co. 
56  Ind.  213;  Rose  v.  Ingram,  98  Ind.  276; 
Arnold  v.  A^ye,  23  Mich.  286;  Taylor  v. 
Courtnay,  15  Neb.  190,  16  N.  W.  842;  Cor- 
tcilh  V.  State  Bank,  18  Wis.  560,  86  Am. 
Dec.  793;  Bridewell  v.  Mooney,  25  Ark.  524; 
Saicyer  v.  Baker,  3  Me.  29;  Wright  v.  Nos- 
trand,  94  N.  Y.  31;  People  v.  Dunning,  1 
Wend.  16;  Dominick  v.  Backer,  3  Barb.  18; 
Porter  v.  Haskell,  11  Me.  177. 

Every  court  has  power  to  amend  and  con- 
trol its  process  and  orders  so  as  to  make 
them  conformable  to  law  and  justice. 

Barber  v.  Briscoe,  9  Mont.  344,  23  Pac. 
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726;  Hall  v.  Lackmond.  50  Ark.  113,  7  Am. 
St.  Rep.  84,  6  S.  W.  510;  Church  v.  English, 
81  111.  442;  Freeman,  Executions,  S  71,  p. 
161. 

Poomuui,  C,  filed  the  following  opinion : 
In  this  action  plaintiff  obtained  judgment 
against  defendant  Burton  for  the  sum  of 
$364.15  and  costs  on  April  9,  1806.  There- 
after, on  April  16,  1896,  a  writ  of  execu- 
tion was  issued  on  said  judgment,  which 
writ  was  correct  in  all  respects  so  far  as  the 
questions  here  presented  are  concerned,  ex- 
cept that  the  seal  of  the  court  was  not 
placed  thereon.  On  May  11,  1896,  the  sher- 
iff returned  the  writ  with  the  indorsement 
that  he  had  made  the  amount  thereof  by 
selling  certain  real  estate  of  the  defendant. 
On  December  22,  1900,  the  plaintiff  served 
notice  on  defendant  that  he  would,  on  De- 
cember -26,  1900,  move  the  court  to  amend 
the  writ  of  execution  by  ordering  the  seal 
to  be  placed  thereon.  At  the  hearing  of  this 
motion  on  said  26th  day  of  December,  1900, 
the  defendant  appeared  specially  by  her  at- 
torney "for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court  to  make  the  order 
asked  for,  and  upon  the  further  ground  that 
no  notice  of  the  said  application  had  ever 
been  served  upon  defendant  or  her  attor- 
neys." These  objections  were,  by  the  court, 
overruled,  "and  thereupon  the  court  imme- 
diately made  an  order,  and  had  the  same  en- 
tered of  recprd  in  the  minutes,  .  .  .  au- 
thorizing and  directing  the  clerk  •  .  . 
to  attach  to  the  said  pretended  execution 
.  .  .  the  seal  of  said  court."  To  this  ac- 
tion of  the  court  the  defendant  excepted. 
From  this  order  so  made  this  appeal  is  pros- 
ecuted. 

1.  The  respondent  asks  to  have  this  appeal 
dismissed  for  the  reason  that  the  record  con- 
tains no  copy  of  the  order  appealed  frcmi. 
The  record  presented  to  this  court  sho^^'S 
that  there  is  no  merit  in  the  motion.  It 
should,   therefore,  be  overruled. 

2.  The  appellant  contends  that  the  court 
erred  ( 1 )  in  permitting  said  execution  to  be 
amended  by  attaching  the  seal  thereto;  (2) 
in  ordering  or  directing  that  the  seal  be  at- 
tached to  the  pretended  execution  nunc  pro 
tunc,  and  (3)  in  holding  that  it  had  juris- 
diction to  make  the  said  order. 

The  first  question  to  be  considered — and 
which  we  deem  the  vital  question  in  this 
case — is  whether  the  writ  of  execution  so 
issued  without  the  seal  was  void,  or  mere- 
ly voidable.  If  it  were  void,  it  could  not  be 
amended,  for  that  which  is  void  is  not  the 
subject  of  amendment.  If,  however,  the  writ 
was  merely  voidable,  it  could  be  amended, 
provided  that  the  amendment  was  made 
within  the  proper  time  and  in  the  proper 
manner.     On  this  question  the  authorities 
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«re  in  irreconcilable  conflict.  One  line  nf  de- 
cisions holds  that  the  common-law  rule  that 
an  unsealed  writ  is  Toid  should  prevail.  The 
other  line  of  decisions  maintains  that  the 
■omission  of  the  seal  is  a  misprision,  and  may 
be  remedied  ^  amendment.  The  Code  pro- 
visions relatM  to  the  form  and  contents 
•of  a  writ  of  wecution,  so  far  as  material 
here,  are  found  in  $  1211,  Code  Civ.  Proc., 
and  are  as  follows :  "The  writ  of  execution 
must  be  issued  in  the  name  of  the  state 
of  Montana,  sealed  with  the  seal  of  the 
court,  and  subscribed  by  the  clerk,  and 
must  be  directed  to  the  sheriff,  and  must  in- 
telligibly refer  to  the  judgment,  stating  the 
•court,  the  county  where  the  judgment  roll  is 
filed,  and  if  it  be  for  money,  the  amount 
thereof,  and  the  amount  actually  due  there- 
on, and  shall  require  the  sheriff  substantial- 
ly as  follows,"  etc.  Appellant  refers  to  the 
discussion  in  Choate  v.  Spencer,  13  Mont. 
127.  20  L.  R.  A.  424,  40  Am.  St.  Rep.  425, 
^2  Pac.  651,  as  sustaining  the  contention 
that  the  writ  in  this  case  is  void.  The  ques- 
tion before  the  court  in  that  case  was  wheth- 
er a  summons  not  containing  the  seal  of 
the  court  was  void.  The  court,  in  the  dis- 
cussion of  the  principle  involved,  stated  that 
the  statute,  in  requiring  a  summons  to  be 
issued  under  seal,  did  not  change  the  com- 
mon law,  and  then  called  attention  to  ^tna 
Ins.  Co,  V.  Ballook,  6  Wall.  556,  18  L.  ed. 
^48.  This  latter  case  went  up  from  the  state 
of  Indiana  in  1867.  The  point  decided  was 
that  an  imsealed  order  t>f  sale  was  void  by 
reason  of  the  common  law;  but  in  Hunter 
V.  Bumaville  Tump,  Co.  56  Ind.  213,  de- 
cided in  1877,  it  was  held  that  an  unsealed 
order  of  sale  was  amendable  by  reason  of  the 
pronsions  of  the  statute  of  Henry  VI.  chap. 
12,  which  was  at  that  time  in  force  {n  that 
«tate;  and  in  Warmoth  v.  Dryden,  125  Ind. 
355,  25  N.  E.  433,  the  same  court  says: 
'''While  there  is  much  conflict  in  the  author- 
ities upon  this  subject,  the  better  opinion  is 
that  the  failure  to  attach  the  seal  of  the 
•court  to  an  execution  does  not  render  it 
void."  It  is  apparent  that  it  was  not  the  in- 
tention of  the  court  in  Choate  v.  Spencer  to 
■establish  the  general  doctrine  that  all  writn 
must  be  issued  under  seal,  but  that  reference 
was  made  to  ^tna  Ina.  Co,  v.  Hallock  as 
sustaining  the  position  that  the  summon;: 
must  be  so  issued;  for,  if  a  court  holds  that 
a  subsequent  writ  must  be  sealed,  it  is  ap- 
parent that  the  same  court  would  hold  that 
the  summons — ^the  original  writ,  the  juris 
dictional  writ — must  likewise  be  sealed.  Thif 
construction  of  the  decision  in  Choate  v. 
Spencer,  and  the  fact  that  the  court  had  in 
mind  that  a  distinction  exists  between  r 
summons  and  subsequent  writs,  are  gathere(^ 
from  the  olosing  paragraph  of  the  decision 
which  is  as  follows:  "We  hold  in  the  case 
<J3L.R.A. 


at  bar  that  the  summons — ^the  jurisdictional 
writ — ^under  the  law  and  decisions  in  force 
and  controlling  in  this  jurisdiction  at  the 
time  of  its  issuance  was  void,  because  not 
issued  under  the  seal  of  the  court.  If  this 
case  involved  a  defective  process,  issued  sub- 
sequent to  summons,  and  the  acquiring  of 
jurisdiction  by  the  court  thereunder,  then 
the  contention  of  respondents  that  such  de- 
fect or  irregularity  could  be  amended  or  dis- 
regarded might  be  urged  with  great  force." 

bndcr  the  Wisconsin  statutes  courts  are 
required  to  disregard  any  error  or  defect  in 
any  proceeding  not  affecting  a  substantial 
right.  Wis.  Rev.  Stat.  1898,  9  2829.  Power 
is  given  at  any  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  justice,  to 
amend  any  process  by  correcting  a  mistake 
in  any  respect.  §  2830.  Under  this  statute 
the  court,  in  Corwith  v.  State  Bank,  18  Wis. 
560,  86  Am.  Dec.  793,  says:  "The  neglect 
of  the  clerk  to  affix  the  seal  of  the  court  to 
the  writs  does  not  render  them  void.  It  was 
a  defect  which  could  be  cured  by  amendment. 
.  .  .  The  seals  were  affixed  to  the  execu- 
tions by  an  order  of  court  before  this  motion 
was  made  to  set  aside  the  sales."  These  stat- 
utes of  Wisconsin  under  which  this  deci- 
sion was  rendered  are  substantially  the  same 
as  SS  774,  778,  of  our  Code  of  Civil  Proce- 
dure. In  Wolf  V.  Cook,  40  Fed.  432,— a  case 
originating  in  Wisconsin,  and  carried  to 
the  Federal  court,  involving  the  question  as 
to  whether  the  omission  of  a  seal  from  a 
writ  of  attachment  rendered  the  writ  void 
or  voidable, — ^the  court  says,  in  discussing 
the  question  with  reference  to  the  Wisconsin 
decision  above  referred  to,  and  the  case  of 
jEtna  Ina,  Co,  v.  Hallock,  6  Wall.  556,  18  L. 
ed.  948:  "It  is,  however,  insisted  that,  the 
writ  being  absolutely  void  under  the  rule  of 
the  Federal  court  in  JEtna  Ina,  Co.  v.  HcU- 
lock,  6  Wall.  556,  18  L.  ed.  948,  there  was 
nothing  to  amend.  .  .  .  Here  is  a  writ 
that,  abiding  in  the  state  court,  was  not 
void, — ^merely  defective,  and  amendable.  .  .  . 
By  the  simple  process  of  removal  of  the 
cause  to  the  Fedefal  court  because  of  the  di- 
verse citizenship  of  the  parties,  that  which 
was  valid  and  effective  becomes  void.  .  .  . 
The  executive  officer  of  the  state  court,  who, 
prior  to  the  removal  of  the  cause,  was  jus- 
tified in  the  execution  of  the  wnt,  by  the 
mere  act  of  removal  becomes  a  trespasser 
ab  initio.  It  would  require  a  precise  decla- 
ration of  superior  and  constrained  author- 
ity to  require  me  to  hold  to  such  absurdity. 
[  do  not  so  read  the  decision  in  ^tna  Ina.  Co, 
V.  Hallock.  There  no  question  of  inherent 
T)ower  to  amend  or  of  curative  statutes  was 
'nvoked.  Indeed,  the  statute  authorizing 
imendment  of  process  by  the  Federal  courts 
lU.  S.  Rev.  Stat.  948  [U.  S.  Comp.  Stat. 
1901,  p.  695])   waa  enacted  subsequently  to 
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that  decision.  The  court,  in  its  opinion;  re- 
fers to  the  case  of  Overton  v.  Cheek,  22 
How.  46,  16  L.  ed.  285,  holding  that  a  writ 
of  error  waa  void  for  want  of  a  seal.  Yet 
since  the  statute  (Act  June  1,  1872  [17 
Stat,  at  L.  197,  chap.  256,  9  3,  U.  S.  Gomp. 
8tat.  1901,  p.  095]),  it  has  be^  ruled  by 
that  court  that  a  writ  of  error  may  be 
amended  where  the  seal  to  the  writ  is  want- 
ing. Semmcs  v.  United  States,  91  U.  S.  21, 
24,  23  L.  ed.  193,  194.  The  ruling  of  Pom- 
ci'oy  V.  State  Bank,  1  Wall.  692,  17  L.  ed. 
638,  cited  in  JEina  Ina.  Co,  v.  Hallock,  that  a 
bill  of  exceptions  must  be  under  the  seal 
of  the  judge,  would  seem  overruled  by  Oen- 
eres  v.  Campbell,  11  Wall.  193,  20  L.  ed.  110, 
but  upon  other  grounds  than  here  consid- 
ered. In  Tilton  v.  Cofield,  93  U.  S.  167,  23 
L.  ed.  869,  the  ccmrt  cites  approvingly  the 
case  of  Taloott  v.  Rosenberg,  8  Abb.  Pr.  N. 
S.  287,  holding  that  a  writ  may  be  amended 
by  adding  the  seal.  ...  In  such  case 
the  Federal  courts  follow  the  construction 
of  the  state  statute,  declared  by  its  court 
of  last  resort.  Bacon  v.  Northwestern  Mut. 
L.  Ins,  Co,  131  U.  S.  258,  33  L.  ed.  128,  9 
Sup.  Ct.  Rep.  787;  ..  .  Duncan  v. 
Gegan,  101  U.  S.  810,  25  L.  ed.  875." 
These  Federal  decisions  and  the  In- 
diana decision  in  Hunter  v.  Burnsville 
Tump,  Co,  56  Ind.  213,  all  rendered  subse- 
quent to  the  decision  in  the  Hallock  Case, 
would  seem  to  render  th^t  case  inapplicable 
to  a  state  having  a  statute  permitting 
umendments  to  judicial  processes.  In  Oor- 
don  V.  Bodwell,  59  Kan.  51,  68  Am.  St.  Rep. 
341,  51  Pac.  906,  the  court  holds  that  an  or- 
der of  sale  issued  without  the  seal  of  the 
court  is  void.  This  holding,  however,  is  by 
reason  of  the  constitutional  provision  which 
requires  all  writs  to  be  issued  under  the  seal 
of  the  court.  However,  in  Taylor  v.  Buck, 
61  Kan.  6i94,  78  Am.  St.  Rep.  346,  60  Pac. 
736,  the  court  holds  that  an  execution  prop- 
erly authenticated  with  the  seal  of  the  court, 
but  lacking  the  signature  of  the  clerk,  is 
voidable,  and  may  be  amended,  and  places 
the  decision  upon  the  ground  that,  while  a 
seal  is  a  constitutional  requirement  which 
the  legislature  cannot  alter,  the  signature 
of  the  clerk  is  a  statutory  requirement, 
which  may  be  waived  by  curative  statutes. 

3.  It  is  contended  that  the  reasoning  in 
Choate  v.  Spencer,  13  Mont.  127,  20  L.  R. 
A.  424,  40  Am.  St.  Rep.  425,  32  Pac.  651, 
is  applicable  to  the  case  at  bar.  We  cannot 
agree  with  this  contention.  There  is  a  dis- 
tinction between  a  summons  and  a  writ  of 
execution,  and  by  reason  of  that  distinction 
the  cases  of  Choate  v.  Spencer,  13  Mont.  127. 
20  L.  R.  A.  424,  40  Am.  St.  Rep.  425,  32 
Pac.  C51,  and  of  Sharman  v.  Huot,  20  Mont. 
555,  63  Am.  St.  Rep.  645,  52  Pac.  558,  are 
not  in  point  in  this  case.  A  summons  is  is- 
63  L.  R.  A. 


sued  at  the  instance  of  the  plaintiff,  without 
any  previous  action  on  the  part  of  the  court. 
It  is  not  necessary  that  it  be  served  by  an 
officer  of  the  court.  Code  Civ.  Proc  § 
635.  The  court  has  no  jurisdiction  of  the 
defendant  until  the  summons  is  served,  and 
under  the  decisions  in  Cho^e  ▼.  Spencer, 
13  Mont.  127,  20  L.  R.  A.  «4,  40  Am.  St. 
Rep.  425,  32  Pac.  651,  and  Sharman  v.  Huot, 
20  Mont.  556,  63  Am.  St.  Rep.  645,  52  Pac 
558,  the  defendant  cannot  be  put  to  the 
costs  and  trouble  of  appearing  in  court  un- 
til served  with  a  summons  which  complies 
with  these  specific  provisions  of  law.  An 
execution  follows  a  judgment.  The  defend- 
ant has  been  in  court.  The  subject-matter 
has  been  litigated.  The  court  has  jurisdic- 
tion. It  has  been  judicially  determined  that 
the  defendant  is  justly  indebted  to  plaintiff 
in  a  specific  sum.  It  is  the  duty  of  the  de- 
fendant to  pay  this  sum.  He  did  not  pay  it, 
and  by  authority  of  the  court  a  writ  of  exe- 
cution is  issued  by  one  official  of  the  court 
(the  clerk),  directed  to  another  official  of 
the  same  court  (the  sheriff),  commanding 
him  to  subject  the  property  of  the  defend- 
ant to  the  payment  of  the  judgment  which 
by  other  provisions  of  law  is  a  lien  on  hia 
real  estate,  and  which  it  is  his  duty  to  pay. 
The  writ  of  execution  is  no  more  jurisdic- 
tional than  are  other  orders  made  and  writa 
issued  in  the  case  subsequent  to  the  sum- 
mons. The  court  obtained  jurisdiction  of 
the  subject-matter  of  the  action  by  the  filing 
of  a  proper  complaint,  and  of  the  defendant 
by  the  service  of  a  valid  summons.  Nothing 
remained  over  which  to  acquire  jurisdiction. 
The  execution  was  not  jurisdictional.  It 
was  only  a  procedure  in  the  case;  its  sole 
function  being  to  carry  into  effect  the  judg- 
ment of  the  court.  The  omission  of  the  seal 
therefrom  did  not  of  itself  mislead  or  in- 
jure defendant.  The  law  does  not  require  a 
copy  of  the  writ  to  be  served  upon  him. 
The  error  in  not  affixing  the  seal  was  an  er- 
ror on  the  part  of  an  otGcer  of  the  court  act- 
ing in  a  ministerial  capacity. 

The  statute  is  as  imperative  with  refer- 
ence to  the  requirement  that  the  amount  due 
shall  be  stated  in  the  execution  as  it  is  with 
reference  to  the  provisions  relating  to  the 
seal,  yet  this  court,  under  a  similar  statute, 
held  in  Roush  v.  Fort,  2  Mont.  482,  that  an 
execution  directing  levy  for  more  than  the 
judgment  called  for  was  amendable  (Laws 
1871,  1872,  §  251,  p.  80),  and  this  appears 
to  be  the  universal  doctrine  {Hunt  v. 
Loucks,  38  Cal.  372,  99  Am.  Dec.  404;  Tan 
Cleave  v.  Bucher,  79  Cal.  600,  21  Pac.  954). 
Executions  failing  to  comply  with  other 
positive  requirements  of  the  statute  have 
been  held  amendable.  Hibberd  v.  Smith,  50 
Cal.  511;  Pecotte  v.  OMver,  2  Idaho,  230,  10 
Pac.  302;  State  v.  Cassidy,  4  S.  D.  62,  54  N. 
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W.  928.  The  prorisionB  of  the  statu  tee  of 
amendmenU  (Codt  Civ.  Proc.  §9  774,  778) 
are  of  as  commanding  authority  aa  S  1211 
of  the  same  Code,  and  are  as  imperative  in 
their  directions;  and  all  these  sections 
should  be  taken  into  consideration  in  deter- 
mining a  question  of  this  kind.  These  con- 
siderations lead  to  the  conclusion  that  the 
writ  of  execution  issued  in  this  case  was  not 
void,  but  voidable;  and  in  support  of  this 
position  we  cite  the  following  cases,  not  re- 
ferred to  in  the  discussion:  Hall  y.  Lack- 
fflOfid,  50  Ark.  113,  7  Am.  St.  Rep.  84,  6  S. 
W.  615;  People  v.  Dunning,  1  Wend.  17; 
Wright  y.  Nostrand,  94  N.  Y.  31 ;  Dever  v. 
Akin,  40  Ga.  423;  Lowe  v.  Morris,  13  Ga. 
147;  MUcheU  v.  Duncan,  7  Fla.  13;  Taylor 
V.  Courtnay,  15  Neb.  190,  16  N.  W.  842; 
Saxcyer  v.  Baker,  3  Me.  29 ;  Porter  y.  Has- 
kell, 11  Me.  177;  Freeman,  Executions,  3d 
ed.  [I:  70  et  seq.;  Bailey  v.  Smith,  12  Me. 
196;  Arnold  y.  yye,  23  Mich.  286;  Witherel 
V.  Randall,  30  Me.  168. 

4.  The  act  of  March  2,  1899,  p.  145,  con- 
tains the  following  provision:  "Sec.  2.  All 
judicial  sales  of  real  property  heretofore 
made  in  this  state  on  proceedings  to  satisfy 
valid  judgments  or  decrees  of  any  court,  and 
the  monies  bidden  thereon  paid  to  the  officer 
making  such  sale,  shall  be  valid  and  suffi- 


cient in  law  to  sustain  a  sheriff's  deed  based 
on  such  sale,  and,  when  no  such  deed  has 
been  executed,  shall  entitle  such  purchaser 
to  such  deed;  and  such  deed,  when  executed, 
shall  be  sufficient  to  convey  all  the  title  of 
the  judgment  debtor  in  the  premises  so  sold 
to  the  purchaser  at  said  sale,  and  all  defects 
and  irregularities  in  the  issuance  of  execu- 
tion, or  the  manner  of  making  or  conducting 
the  sale,  shall  be  disregarded."  The  effect 
of  this  law  is  to  cure  the  defect  in  this  exe- 
cution, and  render  the  sale  had  thereon  val- 
id. It  is  immaterial  what  action  was  taken 
by  the  court  with  reference  to  amending  this 
writ  at  any  time  subsequent  to  the  enact- 
ment of  the  law  above  quoted.  The  writ 
was  made  valid  by  that  law  without  amend- 
ment, and  the  other  assignments  of  error 
are  immaterial. 

We  recommend  that  the  judgment  in  the 
case  be  affirmed. 

Clayberg,  C.  C,  and  Callaway,  C,  con* 
cur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  af- 
firmed. •  .  — 
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City  of  NEW  YORK. 

(187  U.  S.  155.) 

1.  A  liidirment  off  a  state  court  cannot 
be  revle^red  In  the  Supreme  Court  of  the 
United  States  on  the  ground  that  it  denied  a 
right  title,  privilege,  or  immunity  secured  by 
the  Federal  Constitution,  where  it  does  not 
appear  on  the  face  of  the  record  that  such 
right,  title,  privilege,  or  immunity  was  spe- 
cially set  np  or  claimed  in  the  state  court. 


Note. — The  record  for  the  purpose  of  showing 
furisdiction  in  the  Supreme  Court  of  the 
United  States  of  a  tcrit  of  error  to  a  state 
court. 

I.  In  general,  829. 
11.  Findings  of  fact,  330. 

III.  Opinion'  of  state  court,  830. 

IV.  Certificate  of  state  court,  332. 
V.  Petition  for  rehearing,  333. 

VI.  Petition  for  allowajice  of  writ  of  error, 

333. 
VII.  Counsel's  arguments  or  "briefs,  838. 
VIII.  Assignment-   of  errors,  838. 

This  is  the  fourth  In  a  series  of  notes  upon 
the  appellate  Jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  state  courts.  The 
flrat  note,  discussing  the  question,  what  adjudi- 
cations of  state  courts  can  be  brought  up  for 
review  In  the  Supreme  Court  of  the  United 
63  L.  R.  A. 


2.  A  certificate  of  the  chief  liidffe  of 
the  hiflrhest  fttate  court  that  a  Federal 
question  was  involved  is  not  properly  a  part 
of  the  record,  and  is  insufficient  in  itself  to 
confer  Jurisdiction  on  the  Supreme  Court  of 
the  United  States  to  review  a  Judgment  of  the 
state  court  or  to  determine  Federal  quest  Ion  n 
which  do  not  appear  from  the  record  to  have 
been  brought  to  the  attention  of  that  court. 

(December  1,  1002.) 


States  by  writ  of  error  to  those  courts,  is  ap- 
pended to  Apex  Transp.  Co.  v.  Garbade.  62  L.  R. 
A.  513.  The  requirements  respecting  the  time- 
and  manner  of  the  presentation  of  the  Federal 
question  to  the  state  court,  and  the  decision  of 
that  court  upon  such  question,  have  been  pointed 
out  in  a  note  to  Mutual  L.  Ins.  Co.  v.  McGrew 
ante,  83.  What  the  record  must  show 
respecting  the  presentation  and  decision  of  a 
Federal  question  in  order  to  confer  Jurisdiction 
upon  the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court  is  the  subject  of 
a  note  to  Hooker  v.  Los  Angeles,  post,  — , 

I.  In  general. 

The  Supreme  Court  of  the  TTnlted  States,  in 
detcrmlnlDg  the  question  of  its  Jurisdiction  to 
review  the  judgment  of  a  state  court,  is  not  con- 
fined to  an  inspection  of  that  part  of  the  record 
which  sets  out  the  proceedings  of  the  highest 
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Supreme  Ck)UBT  of  the  United  States. 


Dec., 


ERROR  to  the  Supreme  Ck)urt  of  the  State 
of  New  York  to  review  a  judgment  of 
that  court  affirmed  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  and  by  the  Court 
of  Appeals.  Dismissed  for  want  of  juris- 
diction. 

Statement  by  Harlan,  J.; 

The  plaintiff  in  error,  the  Home  for  In- 
curables, filed  its  petition  in  the  supreme 
court  for  the  city  and  coimty  of  New  York, 
alleging  that  at  the  date  of  the  confirma- 
tion of  a  certain  assessment  for  a  sewer  in 
East  184th  street  from  Vanderbilt  avenue 
west  to  Washington  avenue,  etc.,  it  was  the 
owner  of  certain  lots  affected  thereby  in 
ward  number  1,  block  number  3,064,  the 
24th  ward  of  the  city  of  New  York;  that 


on  the  22d  of  January,  1000,  that 
ment  was  confirmed  by  operation  of  law  and 
the  title  thereof  duly  entered,  with  date  of 
entry  and  of  confirmation,  in  the  record  of 
titles  of  assessments  confirmed,  whereby 
such  assessment  became  a  lien  upon  such 
lots;  and  that  the  assessment^  together  with 
an  interest  certificate  certified  by  the  comp- 
troller of  the  city  of  New  York  to  the  board 
of  assessors,  was  irregular,  excessive,  and 
voidable,  for  reasons  set  forth  in  the  peti- 
tion. 

The  petition  alleged,  among  other  things, 
that  "so  much  of  the  act  of  the  legislature 
of  the  state  of  New  York,  known  aa  S  868 
of  the  New  York  city  consolidaticm  act  of 
1882,  as  purports  to  authorize  and  direct 
the  making  of  such  interest  certificate  and 


suMc  cuurc  aioue,  but  may,  whenever  necessary, 
look  at  the  record  of  the  proceedings  of  the  in- 
ferior state  court  in  connection  with  the  pro- 
ceedings oC  the  highest  court  in  order  to  deduce 
therefrom  the  points  decided  by  the  latter. 
Neil  son  v.  Lagow,  12  How.  98,  13  L.  ed.  909. 

No  papers  will  be  considered  as  a  pa^t  of  the 
record  for  the  purpose  of  determining  such 
Jurisdiction,  which  are  not  made  so  by  the 
pleadings  or  by  some  opinion  of  the  court  re- 
ferring to  them.  Hence,  the  unauthorized  cer- 
tlflcate  of  the  clerk  of  the  state  court  cannot 
make  certain  documents  read  on  the  trial  a  part 
of  the  record,  so  as  to  bring  them  to  the  cog- 
nizance of  the  Supreme  Court  of  the  United 
States  for  this  purpose.  Fisher  v.  CockereU, 
5  Pet.  248,  8  L,  ed.  114. 

Neither  the  certificate  of  the  clerk  of  a  state 
court  that  certain  papers  were  offered  In  evi- 
dence, nor  the  statement  of  counsel,  upon  a  mo- 
tion for  a  new  trial  in  such  court,  that  certain 
Instructions  were  refused,  can  be  received  by 
the  Supreme  Court  of  the  United  States  as  suffi- 
cient evidence  of  the  facts  they  set  forth,  for  the 
purpose  of  taking  Jurisdiction  on  that  ground  to 
revise  the  Judgment  of  the  state  court.  Reed  v. 
Marsh,  13  Pet.  153,  10  L.  ed.  103. 

Affidavits  disclosing  the  proceedings  on  a  mo- 
tion to  dismiss  a  writ  of  crroi'  from  the  state 
court  to  an  inferior  court  form  no  part  of  the 
record  on  writ  of  error  from  the  Supreme  Court 
of  the  Uuited  States  for  the  purpose  of  deter- 
mining the  question  of  Jurisdiction.  Davis  v. 
Packard,  6  Pet.  41,  8  L.  ed.  312. 

The  question  of  Jurisdiction  must  be  deter- 
mined from  the  record  as  it  stood  when  the  case 
was  removed  to  the  Supreme  Court  of  the  United 
States,  and  no  effect  can  be  given  to  any  orders 
made  in  the  state  court,  not  by  way  of  amend- 
ment, but  introducing  new  matter.  Williams  v. 
Norris.  12  Wheat.  117,  6  L.  ed.  571. 

A  supplemental  transcript  flled  after  the  case 
was  argued  and  /leclded  In  the  supreme  court  of 
a  state,  with  nothing  to  show  how  it  came  to  be 
filed,  when  no  certiorari  has  been  issued  to  bring 
It  up,  nor  any  motion  made  for  leave  to  file  It, 
nor  any  order  permitting  it  to  be  filed,  is  a  mere 
excrescence  on  the  record  which  cannot  be  con- 
sidered by  the  Supreme  Court  of  the  United 
States  In  determining  its  Jurisdiction  to  review 
the  Judgment  of  the  state  court.  Tel lu ride  Pow- 
er Transmission  Co.  v.  Kio  Grande  Western  R. 
Co.  175  U.  S.  639,  44  L.  ed.  2 ^^5,  20  Sup.  Ct.  Rep. 
245. 
6S  L.  K.  A. 


The  denial  of  a  motion  to  vacate  a  Judgment 
of  a  state  court  on  affidavits  showing  the  filing 
of  a  petition  for  removal  to  a  Federal  court 
forms  no  part  of  the  record  for  this  purpose, 
where  no  effort  was  made  in  the  state  court  to 
correct  the  record  so  as  to  show  the  fact.  Good- 
enough  Horseshoe  Mfg.  Co.  v.  Rhode  Island 
Horseshoe  Co.  154  U.  S.  635,  and  24  L.  ed.  368, 
14  Sup.  Ct.  Rep.  1180. 

A  certificate  of  the  clerk  of  the  state  cocrt, 
appended  to  an  order  remanding  a  prisoner  to 
custody,  makes  such  order  a  part  of  the  record 
for  this  purpose,  although  it  follows  the  usual 
certificate  that  the  transcript  contains  all  the 
orders  and  proceedings  in  the  cause.  Crandall 
V.  Nevada,  6  Wall.  35,  18  L.  ed.  745. 

II.  Findinoa  of  fad. 

A  finding  of  facts  by  the  court  as  a  substitute 
for  the  Jury,  in  accordance  with  the  practice  in 
the  state  In  which  the  Judgment  was  rendered, 
is  equivalent  to  the  finding  of  a  Jury,  for  the 
purpose  of  determining  whether  a  Federal  ques- 
tion was  Involved.  Craig  v.  Missouri,  4  Pet 
410,  7  I*  ed.  003. 

The  report  of  the  Judge  who  tried  the  case, 
containing  a  statement  of  the  facts,  is  not,  how- 
ever, to  be  considered  as  a  part  of  the  record  for 
the  purpose  of  bringing  the  case  within  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court  of  the 
United  States,  where  the  Judgment  is  rendered 
upon  a  general  verdict,  and  the  report  is  mere 
matter  In  pais  to  regulate  the  discretion  of  the 
court  as  to  the  propriety  of  granting  or  sustain- 
ing a  motion  for  a  new  trial.  Inglee  v.  Coolldge, 
2  Wheat.  363,  4  L.  ed.  261. 

A  motion  for  the  allowance  of  a  writ  of  error 
from  the  Supreme  Court  in  this  case  was  first 
made  In  the  state  court,  and  was  there  denied 
because  there  was  nothing  In  the  record  to  Jus- 
tify It,  the  court  saying  that  neither  the  report 
of  the  trial  Judge,  nor  the  reasons  given  for  the 
final  decision,  nor  the  papers  and  documents 
filed  in  the  case,  constituted  any  part  of  the 
record  for  this  purpose.  Coolldge  v.  Inglee,  13 
Mass.  50. 

III.  Opinion  of  state  court. 

The  opinion  of  the  state  court  Is  obviously  no 
part  of  the  record  proper,  unless  made  so  by  the 
state  practice.  Hence,  the  early  rule  established 
by  the  Supreme  Court  of  the  United  States  while 
the  provisions  of  the  act  of  September  24,  1789 
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the  assessment  of  the  amount  thereof  here- 
in, is  in  violation  of  the  Constitution  of  the 
state  of  New  York  in  that  said  portion  of 
said  act  authorizes  the  taking  of  private 
property  without  just  compensation,  and 
said  portion  of  said  act  purports  to  author- 
ize an  unlawful  exercise  of  the  power  of  tax- 
ation," 

The  petitioner  prayed  that  the  assessment 
be  vacated  or  reduced,  and  that  the  lien  or 
li«i8  created  thereby,  or  by  any  subsequent 
proceeding,  be  canceled  and  discharge  or 
reduced  so  far  as  the  same  affected  the 
above  lots. 

I'he  case  was  heard  upon  the  stipulation 
of  facta  in  the  supreme  court  and  the  relief 
asked  by  the  petitioner  was  denied.  Upon 
appeal  to  the  appellate  division  of  the  su- 


preme court  the  action  of  the  court  of  origi- 
nal jurisdiction  was  confirmed.  The  case 
was  then  carried  to  the  court  of  appeals  of 
the  state,  and  the  judgment  of  the  lower 
court  was  affirmed. 

Upon  writ  of  error  to  this  court,  it  has 
been  assigned  for  error  that  the  judgm^it 
of  the  state  court  was  in  violation  of  the 
provisions  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States ;  also,  that 
the  judgment  deprived  the  Home  of  the 
equal  protection  of  the  law  and  of  its  prop- 
erty without  due  process  of  law. 

The  record  contains  a  certificate  by  the 
chief  judge  of  the  court  of  appeals  of  New 
York  to  the  effect  that  in  this  proceeding 
the  Home  for  Incurables  claimed  in  the 
courts  of  the  state  that  "the  imposition  of 


(1  Stat,  at  L.  73,  chap.  20),  |  26,  restricting 
that  court  to  an  examination  of  errors  apparent 
••on  the  face  of  the  record,**  were  in  force  pre- 
cluded any  resort  to  the  opinion  of  the  state 
court  for  the  purpose  of  ascertaining  whether 
the  case  was  within  the  appellate  Jurisdiction  of 
the  Federal  court.  Davis  v.  Packard,  6  Pet.  41, 
8  L.  ed.  312 ;  Ocean  Ins.  Co.  v.  Polleys,  13  Pet. 
157,  10  L.  ed.  105 ;  Hlchlgan  C.  R.  Co.  y.  Michi- 
gan Southern  K.  Co.  19  How.  378,  15  L.  ed. 
689;  Mobile  v.  Eslava,  16  Pet  234,  10  L.  ed. 
948 ;  Medberry  v.  Ohio,  24  How.  413,  16  L.  ed. 
739. 

And  the  rule  was  the  same,  even  where  by  a 
state  statute  the  opinions  of  the  court  were  re- 
quired to  he  filed  In  writing  among  the  papers  of 
the  case.  Williams  v.  Norris,  12  Wheat.  117,  6 
L.  ed.  571 ;  Rector  v.  Ashley,  6  Wall.  142,  18 
Wall.  758 ;  Kennebec  A  P.  R.  Co.  v.  Portland  & 
K.  R.  Co.  14  Wall.  23,  20  L.  ed.  850. 

Bnt  in  cases  coming  up  from  the  supreme 
court  of  Louisiana  the  opinion  of  that  court, 
which,  under  the  law  of  that  state  and  the  prac- 
tice nnder  it,  is  entered  on  the  record,  has,  from 
the  beginning  been  regarded  as  a  part  of  the  rec- 
ord, which  may  be  referred  to  in  connection  with 
the  entire  record  if  necessary  to  determine 
whether  the  Judgment  was  one  which  the  Fed- 
eral court  has  authority  to  review.  Grand  Gulf 
R.  Sl  Bkg.  Co.  V.  Marshall,  12  How.  165,  13  L. 
«d.  938 ;  Armstrong  v.  Athens  County,  16  Pet. 
^81,  10  L.  ed.  965 ;  Cousin  v.  Labatut,  19  How. 
202,  15  L.  ed.  601 ;  Walker  v.  Vlllavaso,  6  Wall. 
124,  18  L.  ed.  853 ;  Delmas  v.  Merchants'  Mut. 
Ins.  Co.  14  Wall.  661,  20  L.  ed.  757 ;  Weatherby 
V.  Dowie,  131  U.  S.  CCXV.  Appx.,  and  25  L.  ed. 
<M)6 :  New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  18,  31  L.  ed.  607,  8 
Sup.  Ct.  Rep.  741 ;  Crossley  v.  New  Orleans,  108 
U.  S.  105,  27  L.  ed.  667,  2  Sup.  Ct.  Rep.  300 ; 
Egan  V.  Hart,  165  U.  8.  188,  41  L.  ed.  680,  17 
Sup.  Ct.  Rep.  300. 

With  the  change  In  the  language  of  the  Judi- 
ciary act  made  by  the  act  of  February  5,  1867, 
by  which  the  words  expressly  limiting  the  court 
to  the  review  of  errors  on  the  face  of  the  rec- 
ord were  omitted,  came  a  departure  from  the  old* 
rule,  the  court  holding  in  Murdock  v.  Memphis, 
20  Wall.  590,  22  L.  ed.  429,  that  there  was  now 
no  reason  why  it  should  not  look  to  the  properly 
authenticated  opinion  of  the  state  court  whose 
decision  is  brought  up  for  review  so  far  as  might 
be  useful  in  determining  whether  any  Federal 
4luestion  was  passed  upon  in  the  state  courL 
63  L.  R.  A. 


This  decision  has  since  been  uniformly  followed. 
McManus  v.  O* Sullivan,  91  U.  S.  578,  23  L.  ed. 
390 ;  Gross  v.  United  States  Mortg.  Co.  108  U. 
S.  477,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940; 
Adams  County  v.  Burlington  &  M.  R.  Co.  112  U. 
S.  123,  28  L.  ed.  678,  5  Sup.  Ct.  Rep.  77 ;  De- 
troit City  R.  Co.  V.  Guthard,  114  U.  S.  133,  29 
L.  ed.  118,  5  Sup.  Ct  Rep.  811 ;  Jacks  v.  Helena, 
115  U.  S.  288,  29  L.  ed.  392,  6  Sup.  Ct.  Rep.  39 ; 
Fire  Asso.  v.  New  York,  119  U.  S.  110,  30  L.  ed. 
342,  7  Sup.  Ct.  Rep.  108;  Martin  v.  Thompson, 
120  U.  S.  376,  30  L.  ed.  679,  7  Sup.  Ct  Rep. 
586 :  Krelger  v.  Shelby  R.  Co.  125  U.  S.  39.  31 
L.  ed.  675,  8  Sup.  Ct  Rep  752 ;  Dale  Tile  Mfg. 
Co.  V.  Hyatt  125  U.  S.  46,  81  L.  ed.  683,  8  Sup. 
Ct  Rep.  756 ;  Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.  V.  Skinner,  139  U.  S.  293,  35  L. 
ed.  193,  11  Sup.  Ct  Rep.  528 ;  Dibble  v.  BelUng- 
ham  Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72, 
16  Sup.  Ct  Rep.  939.  And  this  change  in  the 
rule  is  recognized  in  United  States  v.  Taylor, 
147  U.  S.  695,  37  L.  ed.  835,  13  Sup.  Ct  Rep. 
479 ;  Sayward  v.  Denny,  158  U.  S.  180,  39  L.  ed. 
941,  15  Sup.  Ct.  Rep.  777;  Thompson  v.  Max- 
well Land  Grant  &  R.  Co.  168  U.  S.  457,  42  L. 
ed.  542,  18  Sup.  Ct  Rep.  121 ;  Loeb  v.  Columbia 
Twp.  179  U.  S.  472,  46  L.  ed.  280,  21  Sup.  Ct 
Rep.  174. 

The  opinion  of  the  general  term  of  the  su- 
preme court  of  the  state  of  New  York  may  be 
examined  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  review  a  Judgment  of 
that  court  entered  in  pursuance  of  an  affirmance 
without  opinion  by  the  court  of  appeals  for  the 
purpose  of  determining  whether  a  Federal  ques- 
tion was  decided.  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Skinner,  139  U.  S.  293,  35 
L.  ed.  193,  11  Sup.  Ct  Rep.  528. 

It  is  true  that  In  some  of  these  cases  more  or 
less  reliance  has  been  placed  upon  the  fact  that 
by  state  statute  or  settled  practice  the  opinion 
of  the  state  court  was  required  to  be  filed  or  re- 
corded, or  actually  did  form  part  of  the  record 
in  that  state.  And  the  court  laid  down  the  rule 
In  Thompson  v.  Maxwell  Land  Grant  &  R.  Co. 
168  U.  S.  457,  42  L.  ed.  542,  18  Sup.  Ct.  Rep. 
121,  9upra,  in  these  words:  "Whenever  a  case 
comes  from  the  highest  court  of  a  state  for  re- 
view, and  by  statute  or  settled  practice  In  that 
state  the  opinion  of  the  court  is  a  part  of  the 
record,  we  are  authorized  to  examine  si!ch 
opinion  for  the  purpose  of  ascertaining  the 
grounds  of  the  Judgment." 

But  these  facts  cannot  be  deemed  material 
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all  or  a  part  of  the  assessment  on  its  land 
as  set  forth  in  the  record  herein  was  in  vio- 
lation of  the  statutes  and  Constitution  of 
the  state  of  New  York  and  of  the  provisions 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  and  constituted  a  tak- 
ing of  property  without  due  process  of  law; 
that  the  respondent  in  this  proceeding  con- 
tended that  the  said  assessment  was  neither 
in  whole  nor  in  part  in  violation  of  the 
statutes  and  Constitution  of  the  state  of 
New  York  or  of  the  Constitution  of  the 
United  States,  and  also  that  the  said  Home 
for  Incurables  had  no  remedy  by  petition  to 
correct  any  errors  in  the  said  assessment; 
that  this  court  decided  that  the  said  Home 
for  Incurables  did  have  a  remedy  by  peti- 
tion in  the  manner  and  form  of  the  pro- 
ceeding adopted  by  it  to  correct  any  errors 
in  the  said  assessment,  but  that  the  assess- 
ment complained  ot  was  valid  and  without 
error  as  to  each  and  every  part  thereof." 

Mr.  John  M.  Perry  for  plaintiff  in 
error. 

Messrs.  George  L.  Sterling,  George  Ii* 
Rives,  and  Theodore  Connoly  for  defend- 
ant in  error. 


Harl»«,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  insists  here  that  the  state 
court,  by  its  final  judgment,  refused  to 
recognize  certain  rights  belonging  to  it 
under  the  Constitution  of  the  United  States. 
But  it  does  not  appear  on  the  face  of  the 
record  that  it  set  up  or  claimed  any  such 
right  until  the  case  reached  this  court.  In 
Parmelee  v.  Lawrence,  11  Wall.  36,  38,  20 
L.  ed.  48,  40,  this  court — ^following  the  pre- 
vious cases  of  Lawler  v.  Walker,  14  How. 
152,  14  li.  ed.  365,  and  Mississippi  d  M.  B, 
Co.  V.  Rock,  4  Wall.  177,  18  L.  ed.  SSI- 
said  it  was  essential  to  our  jurisdiction,  in 
re-examining  the  judgment  of  the  state 
court,  that  the  alleged  conflict  between  the 
state  law  and  the  Constitution  of  the  United 
States  "appear  in  the  pleadings  of  the  suit, 
or  from  the  evidence  in  the  course  of  the 
trial,  in  the  instructions  asked  for,  or  from 
exceptions  taken  to  the  rulings  of  the  court,'* 
or  "it  must  be  that  such  a  question  was 
necessarily  involved  in  the  decision,  and 
that  the  state  court  would  not  have  given  a 
judgment  without  deciding  it."  Later  cases 
in  this  court  have  expressed  the  additional 
thought  that,  if  the  highest  court  of  the 


under  the  rule  laid  down  in  Murdock  v.  Mem- 
phis, 20  Wall.  500,  22  L.  ed.  429,  supra,  which 
only  requires  the  opinion  to  be  **properly  authen- 
ticated" Id  order  to  permit  it  to  be  considered 
for  the  purpose  of  determining  whether  or  not  a 
Federal  question  was  decided  by  the  state  court. 
And  the  most  that  seems  generally  to  have  been 
required  is  that  such  opinion  be  duly  authenti- 
cated and  transmitted  with  the  record  in  com- 
pliance with  the  8th  rule  of  the  Supreme  Court 
of  the  United  States  (which  was  so  modified  In 
1873  Rs  to  require  a  copy  of  the  opinion  to  be 
incorporated  in  the  transcript.  United  States 
V.  Taylor,  147  U.  S.  695,  37  L.  ed.  335,  13  Sup. 
Ct.  Rep.  479).  In  the  words  of  Mr.  Justice  Har- 
lan, when  considering  this  question  in  Loeb  v. 
Columbia  Twp.  179  U.  8.  472,  45  L.  ed.  280,  21 
Sup.  Ct.  Ilep.  174  :  "We  have  done  this  without 
stopping  to  inquire  whether  there  was  any  stat- 
ute of  the  state  requiring  the  opinion  of  the 
court  to  be  filed  in  the  case  as  part  of  the  rec- 
ord." See  also  note  to  Pennsylvania  Co.  v. 
Versten,  15  L.  K.  A.  798. 

But  while  these  cases  establish  the  rule  that 
the  opinion  of  the  state  court  may  be  examined 
to  see  whether  or  not  a  Federal  question  was  de- 
cided by  It,  they  do  not  necessarily  decide  that 
such  opinion  is  a  part  of  the  record  proper ;  and 
that  the  opinion  is  still,  speaking  strictly,  some- 
thing foreign  to  the  record  would  seem  directly 
to  follow  from  the  ruling  in  several  of  the  com- 
paratively recent  cases,  that,  if  the  record  shows 
upon  Its  face  that  a  Federal  question  was  not 
necessarily  involved  in  the  state  court,  and  does 
not  show  that  one  was  raised,  the  Supreme 
Court  of  the  United  States  will  not  go  outside  of 
the  record  to  the  opinion  or  elsewhere  to  ascer- 
tain whether  a  Federal  question  was  In  fact  de- 
cided. M<x>re  V.  Mlsalsslppl,  21  Wall.  6.S6,  22 
L.  ed.  653  ;  Citizens'  Banlt  v.  Board  of  Liquida- 
tion, 98  U.  S.  140,  25  L.  ed.  114 ;  Otis  v.  Oregon 
63  L.  R.  A. 


S.  S.  Co.  116  U.  S.  648,  29  L.  ed.  719,  6  Sop.  CL 
Rep.  623. 

Even  if  the  opinion  of  the  state  coort  is  a 
part  of  the  record,  the  Supreme  Court  of  the 
United  States  can  only  look  into  It  for  the  pur- 
pose of  discovering  the  ground  upon  which  the 
judgment  of  the  state  court  actually  proceeded. 
Bank  of  Commerce  v.  Tennessee,  163  U.  S.  416, 
41  L.  ed.  211,  16  Sup.  Ct.  Rep.  1113. 

And  no  effect  can  be  given  to  an  abstract  por- 
tion of  the  opinion  upon  which  no  Judgment  was 
rendered.    Ibid. 

IV.  Certificate  of  state  court. 

The  principal  case  lays  down  the  rule  that  a 
certificate  of  the  chief  Justice  or  presiding  of- 
ficer of  the  highest  state  court  that  a  Federal 
question  was  not  involved  is  not  properly  a  part 
of  the  record. 

Although  the  contrary  nowhere  seems  explic- 
itly to  have  been  stated,  Mr.  Justice  Wayne 
uses  some  language  in  Lawler  v.  Walker,  14 
How.  149,  14  L.  ed.  364,  from  which  it  might  be 
inferred  that  he  regarded  such  a  certificate  as 
part  of  the  record.  But  such  a  certificate, 
though  it  may  help  out  the  failure  of  the  record 
to  show  beyond  all  question  the  presence  of  a 
Federal  controversy  (see  dlv.  V.  in  note  to 
Hooker  v.  Los  Angeles,  post,  — ,  seems 
generally  to  have  been  regarded  as  something 
distinct  from  the  record  itself.  Newport  IJght 
Co.  V.  Newport,  151  U.  S.  527,  38  L.  ed.  259,  14 
Sup.  Ct.  Rep.  429 ;  Powell  v.  Brunswick  County^ 
150  U.  S.  433,  37  L.  ed.  1134.  14  Sup.  Ct.  Rep. 
166 :  Felix  V.  Scharnweber,  125  U.  S.  54,  31  L. 
ed.  687,  8  Sup.  Ct.  Rep.  759;  Mississippi  A  M. 
K.  Co.  V.  Rock,  4  Wall.  177.  18  L.  ed.  381 ;  ^en- 
kel  V.  Cincinnati.  177  U.  S.  170,  44  L.  ed.  720,  20 
Sup.  Ct  Rep.  673 ;  Parmelee  v.  Lawrence,  11 
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state  assumes  that  the  record  sufficiently 
presents  a  question  of  Federal  right  and 
decides  against  the  party  claiming  such 
rights  we  will  look  no  further,  and  will  pro- 
ceed to  a  consideration  of  that  question, 
unless  the  decision  is  made  to  rest,  in  part, 
upon  some  ground  of  local  law,  sufficient 
enough  in  itself  to  sustain  the  judgment, 
independently  of  any  question  of  Federal 
right. 

In  the  case  before  us  the  Home  for  In- 
curables has  not  brought  upon  the  record 
the  fsLCt  that  it  Asserted  in  the  state  court 
any  Federal  right  whatever.  It  is  entirely 
consistent  with  the  record  that  the  Home 
did  not,  at  any  time  pending  the  case  in  the 
state  court,  set  up  or  claim  any  such  right. 
If  our  jurisdiction  is  invoked  on  the 
ground  that  the  judgment  of  the  state  court 
has  denied  a  right,  title,  privilege,  or  im- 
munity secured  by  the  Constitution  of  the 
United  States,  it  is  essential,  under  existing 
statutes,  that  such  right,  title,  privilege,  or 
immunity  shall  have  been  specially  set  up 
or  claimed  in  the  state  court.  Rev.  Stat. 
709  (U.  S.  CJomp.  Stat.  1901,  p.  675) ;  Arm- 
strong V.  The  Treasurer,  16  P^.  281,  285, 
10  L.  ed.  965,  966;  Mississippi  d  M.  R.  Co. 


V.  Roch,  4  Wall.  177,  180,  18  L.  ed.  381,  382; 
Poijcell  V.  Brunswick  County,  150  U.  S.  433, 
439,  37  L.  ed.  1134,  1136,  14  Sup.  Ct.  Rep. 
166;  Rohy  v.  Colehour,  146  U.  S.  153,  159, 
36  L.  ed.  922,  924,  13  Sup.  Ct.  Rep.  47; 
F,  G,  OxUy  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  654,  41  L.  ed.  1149,  1151,  17 
Sup.  Ct.  Rep.  709;  Levy  v.  San  Frandsco 
City  d  County  Super.  Ct.  167  U.  S.  175, 
177,  42  L.  ed.  126,  127,  17  Sup.  Ct.  Rep. 
709. 

It  is  true  that  the  transcript  contains  the 
certificate  of  the  chief  judge  of  the  court  of 
appeals  of  New  York,  not  appearing  to  have 
been  by  order  of  that  court  while  the  case 
was  before  it  or  under  its  control,  which 
states  that  the  Home  did  make,  in  that 
court,  the  Federal  questions  now  pressed 
upon  our  consideration.  But  that  certifi- 
cate is  not  properly  a  part  of  the  record. 
While  we  have  said  in  some  cases  that  such 
a  certificate  is  entitled  to  great  respect,  and, 
in  other  cases,  that  its  office  is  to  make  that 
more  certain  and  specific  which  is  too  gen- 
eral and  indefinite  in  the  record,  it  is  in- 
sufficient in  itself  to  give  us  jurisdiction, 
or  to  authorize  us  to  determine  Federal 
questions  that  do  not  appeaV,  in  any  form, 


Wall.  36,  20  L.  ed.  48 :  Brown  v.  Atwell,  92  U. 
a  327,  23  L.  ed.  611 ;  Yazoo  &  M.  Valley  B.  Co. 
T.  Adams,  180  U.  8.  41,  46  L.  ed.  416.  21  Sup. 
Ct  Rep.  256 ;  Boby  v.  Colehour,  146  U.  8.  163, 
86  L.  ed.  022,  13  Sup.  Ct  Rep.  47 ;  Armstrong  v. 
Athens  County,  16  Pet  281,  10  L.  ed.  965 ;  Dil>- 
ble  T.  Belilngham  Bay  Land  Co.  163  U.  S.  63, 
41  U  ed.  72,  16  Sup.  Ct  Rep.  939 ;  Gulf  &  S.  I. 
R.  CO.  V.  Uewes,  183  U.  S.  66»  46  U  ed.  86,  22 
Sop.  Ct  Rep.  26. 

V.  Petition  for  rehearing. 

A  petition  for  rehearing  addressed  to  a  state 
court  forms  no  part  of  the  record,  and  cannot 
be  looked  into  for  the  purpose  of  determining 
whether  a  Federal  question  was  raised  and  de- 
cided by  the  state  court  Lagrange  v.  Chou- 
teau, 4  Pet  287,  7  L.  ed.  861 ;  Susquehanna 
Boom  Co.  V.  West  Branch  Boom  Co.  110  U.  S. 
S7,  28  L.  ed.  09,  8  Sup.  Ct.  *Rep.  438 ;  Simmer- 
man  V.  Nebraska,  116  U.  S.  64,  29  L.  ed.  636, 
6  Sup.  Ct  Rep.  333. 

VI.    Petition  for  allowance  of  utrit  of  en-or. 

The  petition  for  the  allowance  of  the  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court  forms  no  part  of  the 
record  for  the  purpose  of  determining  whether 
the  former  court  has  Jurisdiction  to  review  the 
Judgment  California  Powder  Works  v.  Davis, 
151  n.  S.  389,  38  L.  ed.  206,  14  Sup.  Ct  Rep. 
^50 ;  Warfleld  v.  Chaffe,'  91  U.  S.  690,  23  L.  ed. 
^83;  Clark  v.  Pennsylyania,  128  U.  S.  396,  32 
L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  113 ;  Manning  v. 
French,  183  U.  S.  186,  33  L.  ed.  682,  10  Sup.  Ct 
Rep.  258 ;  Butler  v.  Gage,  138  U.  S.  52,  34  L.  ed. 
^69,  11  Sup.  Ct  Rep.  235;  Leeper  v.  Texas, 
139  U.  S.  462.  85  L.  ed.  225,  11  Sup.  Ct  Rep. 
«3  L.  R.  A. 


577 ;  Sayward  v.  Denny,  168  U.  S.  180,  89  L.  ed. 
941,  15  Sup.  Ct.  Rep.  777. 

VII.     OounseVs  arguments  or  briefs. 

Arguments  of  counsel  in  the  state  court  form 
no  part  of  the  record  for  this  purpose.  Say- 
ward  V.  Denny,  158  U.  S.  180,  39  L.  ed.  941,  15 
Sup.  Ct  Rep.  777 ;  Gibson  v.  Chouteau,  8  Wall. 
314,  19  L.  ed.  817 ;  Parmelee  v.  Lawrence,  11 
Wall.  36,  20  L.  ed.  48 ;  Mississippi  &  M.  R.  Co. 
V.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

And  an  extract  from  counsel's  closing  brief 
in  the  highest  state  court,  discussing  a  Federal 
question,  though  printed  in  the  record,  forms 
no  part  thereof  for  the  purpose  of  showing  the 
existence  of  such  question.  Zadlg  v.  Baldwin, 
166  U.  S.  485,  41  L.  ed.  1087,  17  Sup.  Ct  Rep. 
639. 

VIII.  Assignment  of  errors. 

A  mere  assignment  of  errors  on  an  appeal 
from  an  Inferior  court  to  the  highest  state 
court  which  is  not  by  legislative  act  made  a 
part  of  the  record,  will  not  for  this  purpose  be 
considered  by  the  Supreme  Court  of  the  United 
States  as  a  part  thereof.  Fisher  v.  Cockerell,  5 
Pet  248,  8  L.  ed.  114. 

The  assignment  of  the  errors  alleged  to' have 
been  made  by  the  highest  state  court  is  likewise 
no  part  of  the  record,  and  is  unavailable  for 
the  purpose  of  showing  the  decision  of  a  Federal 
question,  where  the  record  itself  does  not  show 
that  any  such  question  was  passed  upon  by  such 
court.  Fowler  v.  Lamson,  164  TJ.  S.  262,  41  L. 
ed.  424.  17  Sup.  Ct.  Rep.  112;  Missouri  P.  R. 
Co.  V.  Fitzgerald,  100  U.  S.  556,  40  L.  ed.  536. 
16  Sup.  Ct.  Rep.  389;  Medberry  v.  Ohio,  24 
How.  413,  16  L.  ed.  739.  ^W.  W.  N. 
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from  the  record,  to  hare  been  brought  to  the 
attention  of  the  state  court.  Powell  v. 
Brunsicick  County,  150  U.  S.  433,  439,  37 
L.  ed.  1134,  1130,  14  Sup.  Ct  Rep.  166; 
yeiDport  Light  Co,  ▼.  Newport,  161  U.  S. 
i>27,  637,  38  L.  ed.  259,  262,  14  Sup.  Ct.  Rep. 


429;  Yazoo  d  M.  Valley  R,  Co.  T.  Adams,   dismiaseiL 


180  U.  S.  41,  47,  45  L.  ed.  415,  418,  21  Sup. 
Ct.  Rep.  256;  Feliw  v.  Schamweber,  125 
U.  S.  54,  59,  31  L.  ed.  687,  688,  8  Sup.  Ct. 
Rep.  759. 

Having  no  jurisdiction  to  re-examine  the 
judgment  below,  the  writ  of  error  must  be 


NEBRASKA  SUPREME  COURT. 


GERMAN   MUTUAL   FIRE   INSURANCE 
COMPANY,  Plff.  in  Err^ 

V, 

Daniel  FOX  et  dL 


(. 


.Neb.. 


.) 


!•  Recoverr  vnder  «  fir«  Insurance 
policy  Is  not  pre-rented  by  m  convey- 
nnce  of  the  property  in  ylolation  of  its 
conditions,  if,  prior  to  the  loss,  the  property 
is  reconveyed  to  the  insurer. 

S.  A  conveyance  by  one  partner  to  tbe 
otber  of  bis  Interest  In  partnersblp 
real  estate  is  not  a  conveysnce  within 
the  mesning  of  a  fire  insurance  policy  making 
the  policy  to^  in  case  of  a  conyeysnce  of  the 
property. 

(September   17,   1908.) 

ERROR  to  the  District  Court  for  Garfield 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insuranoe.    Affirm^, 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Smytli  A  Smitl!*  for  plaintiff  in 
error : 

The  provision  that  the  policy  shall  be  void 
in  the  event  of  a  change  in  the  title,  inter- 
est, or  possession  of  the  property  covered 
by  the  policy,  is  reasonable. 

Farmers*  d  M.  Ins.  Co.  v.  Jensen,  66  Neb. 
284,  44  L.  R.  A.  861,  76  N.  W.  677,  78  N.  W. 
1057. 

A  violation  thereof  works  a  forfeiture  of 
the  policy. 

Drennen  v.  London  Assur.  Corp.  20  Fed. 
668;  Savage  v.  Long  Island  Ins.  Co.  52  N. 


Note. — For  a  case  in  this  series  similar  in 
principle  to  the  one  above,  holding  that  the  re- 
occupation  of  property  before  loss  occurs  does 
not  Operate  to  revive  a  policy  providing  that  it 
shall  be  void  if  the  building  becomes  vacant, 
see  German  Ins.  Co.  v.  Russell,  58  L.  R.  A.  234. 

For  a  case  holding,  on  the  contrary,  that  re- 
covery may  be  had  under  a  policy  stipulating 
against  change  in  the  location  of  the  property 
without  written  consent,  where  loss  occurs  at 
a  place  to  which  the  goods  were  removed  with 
the  insurer's  consent,  notwithstanding  a  pre- 
vious removal  to  another  location  without  such 
consent,  see  Ohio  Farmers'  Ina  Co.  v.  Burget, 
66  L.  R.  A.  825. 
63  L.  R.  A. 


Y.  602,  11  Am.  Rep.  741 ;  Bemis  ▼.  Harbor- 
creek  Mut.  F.  Ins.  Co.  200  Pa.  340,  49  AtL 
769;  Home  F.  Ins.  Co,  y.  Collins,  61  Neb. 
196,  86  N.  W.  54. 

The  title  was  not  in  the  partnership,  nor 
was  it  claimed  in  the  plaintiffs'  petitl<Mi  that 
it  ever  had  been  in  the  partnership.  It  was 
in  the  two  parties  jointly. 

Forbes  and  McClain  took  possession  of  the 
property  under  their  deed,  and  remained  iu 
possession  until  the  time  of  the  fire.  Thia 
transfer  of  the  possession  was  as  mueh  a 
breach  of  the  terms  of  the  policy  as  an  ab- 
solute, unconditional  transfer  of  the  title 
would  have  been. 

3  Joyce,  Ins.  $  2238;  Wenzel  v.  Com- 
mercial Ins.  Co.  67  Cal.  438,  7  Pac.  817; 
Planters'  Mut.  Ins.  Asso.  v.  Dewberry,  09 
Ark.  296,  86  Am.  St.  Rep.  195,  62  S.  W. 
1074. 

The  conveyance  to  Forbes  and  McClain 
was  a  change  of  title  which  avoided  the  pol- 
icy. 

•  Gibb  v.  Philadelphia  F.  Ins.  Co.  59  Minn. 
267,  50  Am.  St.  Rep.  406,  61  N.  W.  137; 
Qermond  v.  Home  Ins.  Co.  2  Hun,  540;  Fire 
Asso.  y.  Floumoy,  84  Tex.  632,  31  Am.  St. 
Rep.  89,  19  S.  W.  793;  Southern  Cotton  Oil 
Co.  V.  Prudential  Fire  Asso.  78  Hun,  373,  2^ 
N.  Y.  Supp.  128. 

The  purpose  of  the  conveyance  is  imma- 
terial. 

1  May,  Ins.  S  264;  Dadmun  Mfg.  Co.  v. 
Worcester  Mut.  F.  Ins.  Co.  11  Met.  429; 
Birdsey  v.  City  F.  Ins.  Co.  26  Conn.  166; 
Brown  v.  Cotton  d  Woolen  Mfrs.  Mut.  Ins^ 
Co.  156  Mass.  587,  31  N.  E.  601. 

Messrs.  E.  J.  Clements  and  C.  I.. 
Brass,  ' or  defendants  in  error : 

Real  estate  purchased  by  a  partnership- 
with  funds  belonging  to  said  firm  is  part- 
nership property,  and  it  is  inmiateria) 
whether  the  legal  title  be  held  in  the  indi- 
vidual name  of  one  of  the  copartners,  or  in 
the  joint  names  of  all. 

Catron  v.  Shepherd,  8  Neb.  308,  1  N.  W. 
204;  BoiDen  v.  Billings,  13  Neb.  439,  14  N. 
VV.  152;  Smith  v.  Jones,  18  Neb.  481,  25  N. 
W.  624;  22  Am.  &  Eng.  Enc.  Law,  pp.  91- 
94;  Peaks  T.  Graves,  25  Neb.  235^  41  N.  W. 
151. 
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Neither  tlie  leasing  of  insured  property, 
nor  the  possession  of  the  same  by  lessees 
under  contract  containing  option  to  buy,  is 
a  Tiolation  of  a  condition  that  the  policy 
shall  be  void  if  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  the 
title  or  possession. 

Elliott,  Ins.  S  281;  3  Joyce,.  Ins.  S.2258; 
1  May,  Ins.  4th  ed.  §  273a;  Rumsey  v.  Phoe- 
nix  Ins.  Co.  17  Blatchf.  527,  1  Fed.  398; 
Smith  ▼.  Phomix  Ins.  Co.  91  Cal.  323,  13  L. 
R.  A.  475,  26  Am.  St.  Rep.  191,  27  Pac.  738; 
Planters^  Mut.  Ins.  Co.  v.  Rowland,  66  Md. 
236,  7  Atl.  257;  Grable  t.  German  Ina.  Co. 
32  Neb.  645,  49  N.  W.  713. 

A  condition  in  a  contract  of  insurance 
which  prohibits  a  sale,  transfer,  or  any 
change  in  the  title  or  possession  of  the  in- 
sared  property  without  the  consent  of  the 
insurer  has  no  application  to  a  sale  or  trans- 
fer by  one  partner  to  another,  of  his  interest 
in  the  partnership  property. 

Phenis!  Ins.  Co.  v.  Holcomhe,  57  Neb.  622, 
73  Am.  St.  Rep.  532,  78  N.  W.  300;  1  May, 
Ins.  3d  ed.  S  279;  Angell,  Ins.  S  200a;  1 
Wood,  Fire  Ins.  2d  ed.  744,  745,  748;  Elliott, 
Ins.  S  274;  3  Joyce,  Ins.  S  2295;  Parsons, 
Partn.  4th  ed.  9   180;  Burnett  y.  Eufaula 
Home  Ins.  Co.  46  Ala.  11,  7  Am.  Rep.  581; 
Sun  Fire  Offioe  v.  Wioh,  6  Ck)lo.  App.  103, 
39  Pac.  587;  Lookwood  v.  Middlesex  Mut. 
Assur.  Co.  47  Conn.  553 ;  Georgia  Boms  Ins. 
Co.  y.  Ball,  94  Ga.  630,  21  S.  £.  828;  Ban- 
over  Ins.  Co.  V.  Lewis,  23  Fla.  193,  1  So. 
863;  Allemania  F.  Ins.  Co.  y.  Peck,  133  111. 
220,  23  Am.  St.  Rep.  610,  24  N.  E.  538;  Der- 
mani  y.  Bonis  Mut.  Ins.  Co.  26  La.  Ann.  69, 
21  Am.  Rep.  544;  Powers  r.  Guardian  Fire 
d  L.  Ins.  Co.  136  Mass.  108,  49  Am.  Rep. 
20;  yew  Orleans  Ins.  Asso.  v.  Eolherg  64 
Miss.  61,  8  So.  176;  Pierce  y.  Nashua  F.  Ins. 
Co.  50  N.  H.  297,  9  Am.  Rep.  235;  Eoffman 
y.  £ina  F.  Ins.  Co.  32  N.  Y.  405,  88  Am. 
Dec.  337 ;  Gennania  F.  Ins.  Co.  y.  Home  Ins, 
Co,  144  N.  Y.  195,  26  L.  R.  A.  591,  43  Am. 
St  Rep.  749,  39  N.  E.  77;  Wood  y.  Ameri- 
can F.  Ins.  Co.  149  N.  Y.  382,  52  Am.  St. 
Rep.  733,  44  N.  E.  80;  West  y.  Citizens'  Ins. 
Co.  27  Ohio  St.  1,  22  Am.  Rep.  294;  Bohhs 
y.  Memphis  Ins.  Co.  1   Sneed,  444;   Texas 
Bhg.  d  Ins.  Co.  y.  Cohen,  47  Tex.  406,  26 
Am.  Rep.  298;   Drennen  y.  London  Assur. 
Corp.  20  Fed.  667 ;  Virginia  F.  d  M.  Ins.  Co. 
V.  Vaughan,  88  Va.  832,  14  S.  E.  764;  Lock- 
wood  y.  Middlesex  Mvt.  Assur.  Co.  47  Conn. 
553;  Pierce  y.  Nashua  F.  Ins.  Co.  50  N.  H. 
297,  9  Am.  Rep.  235;  Fidelity  Mut.  F.  Ins. 
Co.  v.  Lowe  (Neb.)  93  N.  W.  749. 

A  deed  is  not  complete,  and  no  title  passes 
thereby,  until  the  same  is  deliyered.  Deliv- 
ery depends  upon  intent,  which  is  a  ques- 
tion of  fact;  and,  unless  the  grantor,  by  his 
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act  or  words  or  both,  intends  to  deyest  him- 
self of  title,  there  is  no  deliyery. 

9  Am.  &  Eng.  Enc.  Law,  pp.  150-164; 
Home  F.  Ins.  Co.  y.  Collins,  61  Neb.  199,. 
86  N.  W.  54;  Allen  y.  Ayer,  26  Or.  680, 
39  Pac.  1;  Everts  y.  Agnes,  4  Wis.  366,  65^ 
Am.  Dec.  314 ;  Daggett  \.  Daggett,  143  Mass. 
516,  10  N.  E.  313;  Curry  v.  Colhum,  9»' 
Wis.  319,  67  Am.  St.  Rep.  860,  74  N.  W. 
778. 

The  presumption  of  delivery  raised  by 
such  recording  may  be  rebutted. 

9  Am.  &  Eng.  Enc.  Law,  p.  160;  Boms 
F.  Ins.  Co.  y.  Collins,  61  Neb.  202,  85  N.  W. 
54 ;  Koppelmann  v.  Koppelmann,  94  Tex.  40,. 
57  S.  W.  570;  WaUh  y.  Vermont  Mut.  F^ 
Ins.  Co.  54  Vt.  351. 

The  word  'Void"  as  used  in  insurance  con- 
tracts does  not  necessarily  imply  the  perma- 
nent avoidance  of  a  policy  which  has  once- 
begun  to  run,  and  a  change  in  the  title  or 
condition  of  the  insured  premises  in  viola- 
tion of  the  provisions  of  the  policy  will  not 
prevent  a  recovery  where  such  premises  an<t 
the  title  thereto  were  restored  to  their  origi- 
nal condition  before  the  loss  occurred. 

The  above  rule  of  construction  has  beea 
applied  to  a  temporary  violation  of  many 
different  conditions  in  insurance  policies,, 
providing  that  a  breach  of  such  conditions, 
should  render  the  policies  void. 

Binokley  v.  Germania  F.  Ins.  Co.  140  Mass.. 
38,  54  Am.  Rep.  444,  1  N.  E.  737;  New 
England  F.  d  M.  Ins.  Co.  y.  Schetiler,  3a 
111.  166;  Ohcrmeyer  v.  Globe  Mut.  Ins.  Co^ 
43  Mo.  573 ;  Schmidt  v.  Peoria  M.  d  F.  Ins. 
Co.  41  111.  295;  Insurance  Co.  y.  McDowell, 
60  111.  120,  99  Am.  Dec.  497;  Trumbull  v. 
Portage  County  Mut.  Ins.  Co.  12  Ohio,  306; 
State  Ins.  Co.  v.  Sdhreck,  27  Neb.  627,  6- 
L.  R.  A.  524,  20  Am.  St.  Rep.  696,  43  N.  W. 
340;  Omaha  F.  Ins.  Co.  v.  Dierks,  43  Neb. 
473,  61  N.  W.  740;  Home  F.  Ins.  Co.  v. 
Johansen,  59  Neb.  349,  80  N.  W.  1047; 
Potiw  v.  Ocean  Ins.  Co.  19  La.  28,  36  Am. 
Dec.  665:  Ijane  v.  Maine  Mut.  F.  Ins.  Co.  12 
Me.  47,  28  Am.  Dec.  150. 

Although  the  giving  of  a  mortgage  rendera 
the  policy  void,  the  release  of  the  same  be- 
fore a  loss  occurs  will  revive  it. 

Home  F.  Ins.  Co.  v.  Jolxansen,  69  Neb. 
352,  80  N.  W.  1047. 

Hairtings,  C,  filed  the  following  opinion : 
Four  errors  in  the  judgment  rendered  in 
this  action  upon  an  insurance  policy  for  the- 
loss  of  a  barn  are  asserted  by  the  defend- 
ant: First.  That  the  court  erred  in  refus- 
ing to  instruct  the  jury  to  return  a  verdict 
for  the  defendant  insurance  company.  This 
on  the  ground  that  the  undisputed  evidence- 
showed  there  had  been  a  change  of  owner- 
ship  contrary  to  the   terms  of  the  policy- 
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between  the  time  of  its  issuance  and  the  oc- 
currence of  the  fire.  Second.  Complaint  is 
also  made  of  instructions  numbered  7,  8, 
and  9,  as  not  properly  submitting  the  ques- 
tions as  to  the  delivery  of  the  insured's  deed 
to  the  property,  and  as  to  ownership  of  the 
property  at  the  time  of  the  issuance  of  the 
policy.  To  the  first  question  the  insurance 
company's  counsel  devote  26  pages  out  of 
S3  contained  in  their  brief.  Of  course,  its 
decision  in  their  favor  would  preclude  the 
necessity  of  any  examination  of  the  others. 
The  cause  of  the  action  was  loss  of  a  livery 
stable  insured  for  $1,000  in  a  policy  issued 
by  the  defendant  company  to  Fox  &  Esta- 
brook  June  24,  1899.  The  barn  was  totally 
destroyed  by  fire  June  16,  1902.  The  an- 
swer alleged  that  the  facts  stated  in  the 
plaintiffs'  petition  were  not  sufficient  to  con- 
stitute a  cause  of  action,  admitted  its  own 
incorporation,  admitted  that  plaintiffs  were 
the  owners  of  the  property  when  insured, 
admitted  that  it  was  destroyed  by  fire  on 
June  16,  1902,  admitted  that  notice  was 
given,  and  admitted  the  denial  of  all  liabil- 
ity on  the  company's  part  and  refusal  to 
pay,  and  denied  liability.  Defendant  alleged 
that  the  policy  contained  a  provision  that  it 
should  become  entirely  void  if  the  property 
were  sold,  transferred,  or  became  encumbered 
by  mortgage  or  trust  deed  without  the  writ- 
ten consent  of  the  company  indorsed  on  the 
policy.  It  alleged  that  on  February  14, 
1901,  plaintiff  Estabrook  sold  his  one-half 
interest  in  the  property  to  Fox,  and  that 
tlie  latter,  on  March  5,  1902,  conveyed  the 
premises  by  warranty  deed  to  James  U. 
Forbes  and  Wm.  T.  McClain,  and  after- 
wards, on  March  29,  1902,  Forbes  and  Mc- 
Clain conveyed  to  Fox;  that  these  transfers 
were  without  the  knowledge  or  consent  of 
the  company,  or  indorsement  of  consent  upon 
the  policy ;  that  it  had  no  knowledge  of  the 
transfers  until  after  the  loss,  when  it  de- 
clared the  policy  void,  and  denied  liability. 
Plaintiff  replied  by  general  denial,  except 
as  to  matters  admitted,  and  then  admitted 
the  making  of  the  deed  by  Estabrook  to 
Fox  in  February,  1901,  but  said  that  Fox 
was  a  member  of  the  firm  of  Fox  &  Esta- 
brook, one  of  the  plaintiffs;  that  when  the 
policy  was  issued  the  plaintiffs  were,  and 
i  for  a  long  time  had  been,  partners,  and  still 
are,  under  the  name  of  Fox  &  Estabrook; 
that  when  the  policy  was  issued  the  title 
to  the  property  stood  in  Daniel  Fox  and 
Oscar  A.  Estabrook  jointly;  that  the  prop- 
erty was  then,  and  ever  since  has  been,  the 
property  of  the  firm,  each  partner  owning 
an  undivided  one  half;  that  at  the  time  of 
entering  into  the  partnership  it  was  agreed 
that  on  the  death  of  either  partner  the 
whole  partnership  property  should  belong  to 
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the  survivor;  that  about  February  14,  1901, 
Estabrook  became  dangerously  ill,  and  for 
the  purpose  of  carrying  out  this  agreement 
executed  a  deed  for  his  undivided  one-half 
without  any  consideration  whatever  except 
the  partnership  agreement,  and  under  the 
agreement  that  the  deed  should  have  no 
force  and  effect  until  Estabrook's  death; 
that  Estabrook  did  not  die,  and  the  deed 
took  no  effect.  Plaintiffs  admit  that  on 
March  5,  1902,  Fox  signed  and  acknowledged 
a  warranty  deed  of  the  premises  to  Forbes 
and  McClain.  They  say  that  no  considera- 
tion was  paid  for  this  deed,  and  that  it  was 
never  delivered,  and  that  no  sale,  convey- 
ance, or  transfer  of  the  property  was  effected 
by  it;  that  through  inadvertence  the  deed 
was  placed  on  record  without  ever  having 
been  delivered,  and  without  any  intention 
that  it  should  be,  and  did  not  in  any  man- 
ner transfer  the  title  to  the  property  from 
Fox  to  Forbes  and  McClain,  or  either  of 
them.  They  admit  that  on  March  29,  1902, 
Forbes  and  McClain  executed  and  delivered 
to  Fox  a  quitclaim  deed,  but  say  that  it  was 
done  solely  for  the  purpose  of  removing  a 
cloud  from  the  title  of  the  premises,  and 
that  neither  Forbes  nor  McClain  ever  had 
any  interest  in  the  property.  The  case  seems 
to  turn  upon  the  question  as  to  whether  or 
not  Estabrook's  deed  to  his  partner,  Fox, 
in  1901,  is  a  violation  of  the  conditions  of 
the  policy.  It  is  alleged  in  plaintiff 
in  error's  brief  that  there  is  no  al- 
legation in  the  petition  that  this  is 
partnership  property.  This  seems  to 
be  true,  but  it  is  alleged  in  the 
petition  that  it  was  the  joint  property  of 
Fox  and  Estabrook,  and  it  is  alleged  in  the 
reply,  and  no  exception  taken  to  such  plead- 
ing, that  they  are  still  partners,  and  this  is, 
and  always  has  been  since  the  issuance  of 
the  policy,  firm  property.  So  far  ba  the 
deed  of  Fox  to  Forbes  and  McClain  is  con- 
cerned, it  is  undisputed  that  in  March  prior 
to  the  fire  the  title  of  Forbes  and  McClain, 
whatever  it  was,  was  reconveyed  to  Fox,  and 
was  in  Fox  at  the  time  the  fire  occurred. 
This  would  seem  to  render  unimportant  any 
question  relating  to  the  deed  of  Fox  to 
Forbes  and  McClain.  Where  the  title  may 
have  been  during  the  term  of  the  policy 
would  be  unimportant  if,  prior  to  the  loss, 
it  had  been  reconveyed  to  the  parties  for 
whom  it  was  originally  insured,  or  to  one 
properly  holding  it  under  the  terms  of  the 
policy.  Nome  F,  Ins.  Co.  v.  Johanaen,  59 
Neb.  352,  80  N.  W.  1047 ;  ^taie  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  6  L.  R.  A.  524,  20  Am. 
St.  Rep.  690,  43  N.  W.  340;  Omaha  F.  Ins. 
Co.  V.  Dierks,  43  Neb.  473,  61  N.  W.  740; 
Johansen  v.  Home  F.  Ins.  Co.  54  Neb.  548, 
74  N.  W.  806.     It  is  true  that  aU  of  tha 
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aboYe  cases  relate  to  oonveyances  by  mort- 
gage, but  we  do  not  see  why  the  same  doc- 
trine is  not  applicable  to  an  absolute  deed; 
and  it  was  so  applied  in  Potoer  v.  Ocean  Ins, 
Co.  19  La.  28,  36  Am.  Dec.  665,  and  Lane  v. 
Maine  Mut.  F.  Ins.  Co.  12  Me.  47,  28  Am. 
Dec.  150.  This  being  the  situation,  it  be- 
conies  unnecessary  to  consider  the  state  of 
the  evidence  as  to  the  delivery  of  the  deed 
made  to  Forbes  and  McClain.  As  to  the 
effect  to  be  given  to  the  deed  from  Estabrook 
to  Fox,  this  court  is  committed  to  the  propo- 
sition that  a  sale  made  by  a  partner  of  part- 
nernhip  property  to  his  partner  is  not  a  con- 
veyance within  the  terms  of  this  forfeiture 
clause.  Phenix  Ins.  Co.  v.  Holcombe,  57 
Neb.  622,  73  Am.  St.  Rep.  532,  78  N.  W. 
300.  It  is  true  that  the  holding  in  that  case 
was  with  regard  to  personal  property,  and 
counsel  for  the  company  claim  that  it  can 
have  no  application  to  real  estate,  and  that 
in  any  event  there  is  no  claim  in  the  peti- 
tion that  this  is  a  partnership  property, 
lliey,  however,  cite  no  case  holding  the 
distinction  between  transfers  of  personalty 
and  those  of  real  property  such  as  they  seek 
to  make.  None  is  indicated  in  the  cases 
which  we  have  examined,  and  it  seems  un- 
important, also,  whether  the  property  is 
held  in  partnership  or  merely  in  cotenancy. 
A  transfer  between  the  assured  owners  is  not 
held  to  be  a  violation  of  the  policy,  the  en- 
tire property  being  insured  to  each  of  them. 
The  reply  in  this  case  alleged  in  very  ex- 
press terms  that  the  property  belonged  to 
the  partnership,  and  no  oujection  was  made 
at  the  trial,  so  far  as  appears,  to  this  form 
of  pleading.  We  think,  as  is  held  in  Alle- 
mania  F.  Ins.  Co.  v.  Peck,  133  111.  220,  24 
N.  E.  538j  23  Am.  St.  Rep.  610:  "The  con- 
dition requiring  notice  to  the  insurance  com- 
pany of  any  contract  to  sell  the  property 
.  .  .  must  be  held  to  apply  only  to  trans- 
actions between  the  assured  and  third  par- 
ties, and  it  can  have  no  application  to  con- 
tracts between  the  assured  themselves  for 


the  transfer  of  their  respective  Interests  as 
partners  or  joint  owners."  Mr.  Freeman, 
in  his  notes  to  this  case  (23  Am.  St.  Rep. 
618),  says  that  the  weight  of  authority  is 
decidedly  in  favor  of  this  rule.  We  are, 
therefore,  of  the  opinion  that  the  convey- 
ance of  Estabrook  to  Fox,  and  the  retention 
of  the  title  by  the  latter  to  the  time  of 
the  fire,  constituted  no  defense.  We  are  also 
of  the  opinion  that  the  conveyance  by  Fox 
to  Forbes  and  McClain  of  this  property, 
which  was  reconveyed  to  Fox  nearly  three 
months  before  the  fire,  would  not  consti- 
tute any  ground  for  forfeiture  at  the  time 
the  loss  occurred.  The  claim  that  the  actual 
ownership  of  the  property  was  in  the  firm 
of  Fox  &,  Estabrook  at  the  time  of  the  trial 
seems  amply  sustained  by  the  evidence,  and 
is  uncontradicted.  In  view  of  this  holding 
it  seems  hardly  necessary  to  examine  the 
claims  of  error  in  the  instructions.  No 
other  defense  was  attempted  to  be  made. 

There  seems  no  occasion  to  discuss  the 
claim  in  counsel's  brief  that  the  evidence,  at 
all  events,  shows  a  change  of  possession  of 
the  property,  and  that  this  would  work  a 
forfeiture.  No  such  defense  is  pleaded,  and 
the  evidence  seems  to  indicate  only  a  change 
of  tenants,  and  that  Forbes  and  McClain 
held,  besides  their  lease,  an  option  to  pur- 
chase, which  they  never  exercised.  A  mere 
change  of  tenants  is  not  generally  held  to 
be  ground  of  foreituSre  under  this  clause  of 
the  policy,  and  is  not  claimed  in  the  answer. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Ames  and  Oldham^  CC,  concur. 

Per  Curiam: 

The  conclusions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that 
the  adoption  of  the  recommendations  made 
will  result  in  a  right  decision  of  the  cause, 
it  is  ordered  that  the  judgment  of  the  Dis- 
trict Court  he  affirmed. 
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W.  L.  WALLACE,  Petitioner, 

V. 

Mayor,  etc.,  of  RENO. 

( Nev ) 

*1.    The  people,  and  throngrb  them  the 
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lefclalature,   have   Mnpreine    poorer   in 

all  matters  of  goTernment,  where  not  restrict- 
ed by  constltutloDal  limitations. 
2.  Section  20,  suhd.  8,  of  the  act  In- 
corporatlnar  the  to^ivn  of  Reno,  ap- 
proved March  16,  1903,  and  HI  and  3  of 
the  act  empowering  city  and  other  boards 
to  revoke  and  discontinue  business  licenses, 
approved  March  10,  19Q3,  are  not  repugnant 
to  any  provision  of  our  state  or  Federal  Con- 


NOTE. — As  to  revocation  of  license  to  sell 
Intoxicating  Mquors,  see  also.  In  this  series. 
State  em  rel.  Getchel  v.  Bradlsh,  37  L.  S.  A. 
2««f>.  and  Voight  v.  Excise  Comrs.  37  L.  R.  A. 
292. 

As  to  right  to  revoke  license  generally,  see 
«3  L.  R.  A.  22 


Newson  v.  Galveston,  7  L.  R.  A.  797;  Child 
V.  Bemus,  12  L.  R.  A.  57 ;  American  Rapid 
Teleg.  Co.  v.  Hess,  13  L.  R.  A.  454;  Augusta 
V.  Durum,  26  L.  R.  A.  840;  Belleville  v.  Citi- 
zens' Horse  R.  Co.  26  L.  R.  A.  681 ;  Grand 
Rapids   V.    Bruady,    82    L.   R.    A.    116;    State 
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stitutloDB;  and  ander  them,  at  the  instance 
of  a  member  and  by  unanimous  consent  of  the 
board,  a  license  may  be  revoked  without  no- 
tice to  the  licensee,  where  there  is  reason  to 
believe  that  the  business  is  a  nuisance,  a 
menace  to  public  health,  or  detrimental  to 
peace  or  morals. 

(August   1,   1903.) 

ON  DEMURRER  to  an  application  for  a 
writ  of  review  and  stay  of  proceedings 
for  the  purpose  of  nullifying  the  action  of 
defendant  in  revoking  the  petitioner's  liquor 
license.     Demurrer  sustained. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Iielahman  ft  Hummel,  for  peti- 
tioner : 

The  powers  of  city  councils  are  confined  to 
those  expressed  in  their  charter. 

Leavcntcorih  v.  Norton,  1  Kan.  432;  Louj 
V.  Afarysville,  5  Cal.  214;  Kyle  v.  Malin,  8 
Ind.  34. 

Or  by  necessary  intendment  or  implica- 
tion. 

Glass  V.  Ashhury,  40  Cal.  571;  Zottmcni 
V.  San  Francisco,  20  Cal.  96,  81  Am.  Dec. 
96. 

City  charters  are  to  be  strictly  con- 
strued. 

Leonard  v.  Canton,  35  Miss.  189. 

Municipal  corporations,  in  the  exercise  of 
these  powers,  must  act  either  by  resolution 
or  by  ordinance. 

1  Beach,  Pub.  Corp.  pp.  551-553;  Ridge- 
way  V.  West,  60  Ind.  371. 

The  city  council  cannot  make  that  a  nui- 
sance which  is  not  one  per  se. 

Ward  V.  Little  Rock,  41  Ark.  526,  48  Am. 
Rep.  46;  Harmon  v.  Chicago,  110  111.  400, 
61  Am.  Rep.  698;  Denver  v.  Mullen,  7  Colo. 
345,  3  Pac.  693;  Everett  v.  Council  Bluffs, 
46  Iowa,  66. 

By  due  process  of  law  is  meant  such  gen- 
eral legal  forms  and  course  of  proceedings 
as  were  either  known  to  the  common  law  or 
as  were  generally  recognized  in  this  country 
at  the  time  of  the  adoption  of  the  Consti- 
tution. 

Gibson  v.  Mason,  5  Nev.  284. 

The  facts  upon  which  a  revocation  of 
petitioner's  license  was  based  must  appear 
by  the  record,  and  must  be  embodied  in  the 
motion  or  resolution  revoking  the  same. 

State  V.  Dwyer,  21  Minn.  512. 

Mr.  E.  L.  \Xrilliaiiis,  for  respondent: 

The  demurrer  to  the  petition  for  a  writ 
of  certiorari  should  be  sustained. 

If  the  board  of  city  council  had  no  legal 
existence,  and  only  pretended  to  act,  your 
honorable  court  would  have  no  jurisdiction 
to  review  the  proceedings  of  such  a  board. 


People  ex  rel.  Davis  v.  Truman,  4  Misc. 
247,  23  N.  Y.  Supp.  913;  People  ex  rel. 
Funke  v.  Board  of  Ewcise,  24  Hun,  195; 
Peabody  v.  BuentilU),  18  Tex.  313. 

The  petitioner  should  show  that  the  ap- 
plicant has  rights,  or  a  valid  defense  of 
which  he  has  been  deprived  by  the  er- 
roneous action  of  the  inferior  court,  or  that 
without  fault,  or  want  of  diligence  on  his 
part,  he  has  been  unable  to  present  hia 
rights  or  defenses. 

Oulf,  C.  <£•  8.  F.  R.  Co.  V.  Odom  (Tex. 
App.)  16  S.  W.  541;  Brandon  v.  Superior 
Court  (Cal.)  11  Pac.  128;  Cunningham  v. 
Superior  Court,  60  Cal.  577  ;»Wra<*en  v. 
Wilson,  22  Cal.  4«8;  Johnson  v.  Superior 
Court,  60  Cal.  578. 

Ordinarily  a  petition  for  certiorari  must 
show  merits. 

Bradley  v.  Superior  Court  (Cal.)  8  Pac 
617;  Qager  v.  Chippewa  County,  47  Mich. 
167,  10  N.  W.  186;  Davis  v.  Ra^ndaXly  26 
111.  243. 

Where  the  lower  court  or  tribunal  has 
jurisdiction  of  the  proceedings  any  error  in 
its  conclusions  as  to  facts  not  affecting  its 
jurisdiction  is  not  reviewable  on  certiorari. 

Barber  r.  Ban  Francisco,  42  Cal.  630;  Re 
West  Bath,  36  Me.  74;  Tucker  v.  Burlington 
County,  1  N.  J.  Eq.  282;  Lees  v.  Drainage 
Comrs.  125  Dl.  47,  16  N.  E.  916,  Affirming 
24  111.  App.  487. 

Certiorari  will  not  lie  to  review  the 
action  of  the  district  court  in  revoking  a 
permit  to  sell  liquor,  as  any  error  com- 
mitted can  be  corrected  by  an  appeal. 

State  V.  Schmidtg,  65  Iowa,  556,  22  N. 
W.  673. 

The  license  was  properly  revoked. 

Bchicuchow  V.  Chicago,  68  111.  444 ;  Calder 
V.  Kurby,  6  Gray,  597;  Cow.  v.  Brennan, 
103  Mass.  70;  Baker  v.  Boston,  12  Pick. 
184,  22  Am.  Dec.  421;  People  v.  Morris,  13 
Wend.  325;  People  ex  rel.  Presmeyer  v. 
I^olice  d  Excise  Comrs.  59  N.  Y.  92. 

Talbot,  J.,  delivered  the  opinion  of  the 
court: 

Among  other  things  the  petitioner  alleges 
that  on  the  15th  day  of  May,  1903,  he  paid 
for  and  received  a  license  from  the  city  of 
Reno  to  conduct  the  business  of  retail  liquor 
dealer  for  the  period  of  three  months;  that 
on  or  about  the  3d  day  of  last  June  he  re 
ceived  a  request  from  the  respondents  to 
attend  a  meeting  on  the  same  evening,  and 
to  give  them  all  the  information  he  pos- 
sessed relative  to  an  alleged  charge  that  he 
was  conducting  his  business  in  such  a  man- 
ner as  to  be  a  nuisance,  or  detrimental  to 


ejD  rel.  National  Life  Asso.  v.  Matthews,  40  L. 
R.  A.  418;  and  Trayelers'  Ins.  Co.  v.  Frlcke, 
41  L.  U.  A.  657. 

As   to   validity   of  ordinance   arbitrarily   d«- 
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daring  saloon  a  nnlsance  and  ordering  it 
closed,  see  De  Blanc  v.  New  Iberia,  56  L.  R.  A. 
285 ;  Laugel  v.  Busbnell,  58  L.  R.  A.  266. 
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public  peace  or  morals;  that  he  complied 
with  this  request,  and  stated  he  would  do 
all  he  could  to  protect  his  patrons;  that 
later,  and  on  or  about  the  3d  day  of  June, 
he  was  serred  with  a  citation  issued  by  the 
respondents,  ordering  him  to  appear  before 
the  council  on  the  4th  day  of  June,  and 
show  cause  why  his  license  should  not  be  re- 
voked; that  the  citation  did  not  state  the 
grounds  upon  which  it  was  proposed  to  re- 
voke the  license ;  that  no  due  and  legal  pro- 
ceedings or  investigation  were  had,  and  no 
evidence  relevant,  competent,  or  material 
was  introduced  tending  to  prove  the  truth 
of  the  charge;  that  the  council  then  ad- 
journed until  June  6th,  at  6  p.  m.,  when, 
on  motion,  the  license  of  petitioner  was  re- 
voked, withdrawn,  and  discontinued;  that 
during  the  investigation  respondent  Luke 
stated  that  he  had  received  information  rela- 
tive to  the  charge  at  a  time  other  than  their 
regular  open  meeting,  but  when  sworn  as  a 
witness  on  behalf  of  petitioner  he  refused 
to  divulge  the  names  of  his  informants.  It 
is  further  asserted  in  the  petition  that  re- 
spondents acted  in  excess  of  their  jurisdic- 
tion because  their  proceedings  were  arbi- 
trary, and  petitioner  did  not  have  an  op- 
portunity to  make  a  fair,  full,  legal,  and 
complete  defense  to  the  charge;  and,  fur- 
ther, that  they  had  no  legal  power  or  au- 
thority to  conduct  such  investigation,  or  to 
i^ue  citation  to  petitioner,  or  to  revoke  his 
license,  unless  upon  a  complaint  or  peti- 
tion being  first  filed  with  them. 

Respondents  demur  to  the  petition  on  the 
ground  that  it  fails  to  state  sufficient  facts 
in  difTerent  respects. 

We  deem  it  necessary  to  consider  only 
one  of  the  objections  raised,  as  that  goes  to 
the  merits  and  is  conclusive.  It  may  be  as- 
sumed from  the  allegations  of  the  petition, 
and  it  was  conceded  on  the  argument,  that 
the  city  council  voted  unanimously  in  favor 
of  revoking  the  license. 

Section  20,  subd.  8,  of  the  act  incorporat- 
ing the  city  of  Reno  (Stat.  1903,  p.  189) 
specifies  that  the  city  council  shall  have 
power  "to  fix  and  regelate  a  license  upon, 
and  regulate  all  characters  of  business  con- 
ducted within  the  corporate  limits,  and  to 
license,  regulate,  prohibit,  or  prescribe  the 
location  of  saloons  or  barrooms."  Sections 
1  and  3  of  an  act  approved  March  10,  last 
(Stat.  1903,  p.  81),  authorizes  all  city  coun- 
cilB  and  licensing  boards  "to  revoke,  with- 
draw, and  discontinue  any  business  license, 
where  there  is  reason  to  believe  that  such 
business  is  a  nuisance,  a  menace  to  public 
health,  or  detrimental  to  the  peace  or  mor- 
als: Provided,  that  such  revocation,  with- 
drawal, or  discontinuance  shall,  when  the 
nction  is  taken  on  motion  of,  or  at  the  in- 
stance of,  a  member  of  the  board,  be  by 
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unanimous  consent."  This  language  docs , 
not  suggest  any  notice  to  the  licensee,  and, 
so  far  as  the  statute  is  concerned,  it  is  ap- 
parent that  none  is  necessary  when  the  li- 
cense is  revoked  on  the  motion  of  a  member 
and  by  unanimous  vote  of  the  board,  and 
that  they  may  act  ex  parte  and  arbitrarily, 
and  the  only  protection  to  the  innocent 
holder  of  a  license  lies  in  the  unanimity  re- 
quired for  its  revocation,  and  in  the  hon- 
esty, confidence,  and  efficiency  of  the  mem- 
bers of  the  board  as  public  officials,  and  the 
probability  that  it  would  be  restored  upon 
a  showing  that  it  had  been  unjustly  or  im- 
properly annulled.  Regardless  of  the  re- 
quirements and  validity  of  the  statute,  it 
is  fairer  and  better  that  notice  be  giv^i  as 
was  done  in  this  case.  By  appearing  the  pe- 
titioner waived  notice,  but,  as  he  objects  to 
the  sufficiency  of  the  citation,  we  prefer  to 
treat  the  case  on  the  merits,  and  as  if  there 
had  been  no  notice  or  appearance. 

Section  2  of  the  act  last  mentioned  pro- 
vidies  another  method  of  revocation,  and  for 
an  investigation  by  the  board,  on  the  peti- 
tion of  a  taxpayer,  supported  by  10  per  cent 
of  the  freeholders,  but  is  also  silent  regard- 
ing notice  to  the  licensee. 

It  becomes  pertinent  to  determine  whether 
the  petitioner  has  a  vested  or  contract  right 
in  his  license,  of  which  he  cannot  be  de- 
prived without  formal  process  of  law  by 
the  legislature,  or  the  city  council  through 
those  statutory  enactments,  under  the  5th 
Amendment  to  the  Constitution  of  the 
United  States,  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  or  under  the 
limitations  of  our  state  Constitution.  In 
the  latter  document,  §  2  of  article  1  pro- 
claims the  fundamental  truth  that  all  po- 
litical power  is  inherent  in  the  people,  that 
government  is  instituted  for  their  protec- 
tion, security,  and  benefit,  and  that  they 
have  the  right  to  alter  and  reform  the  same 
whenever  the  public  good  may  require.  Sec- 
tion 20  of  article  4  prohibits  the  legisla- 
ture from  passing  local  or  special  laws  for 
the  assessment  and  collection  of  taxes,  and 
article  10  requires  the  legislature  to  pro- 
vide for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  and  for  a  just  valuation 
of  all  property.  As  held  by  this  court  in  Ex 
parte  Rohinaon,  12  Nev.  263,  28  Am.  Rep. 
794,  and  Ex  parte  Cohn,  13  Nev.  427,  these 
limitations  apply  to  taxes,  and  not  to  li- 
censes, leaving  the  legislature  to  regulate 
the  latter  with  a  free  hand  where  they  do 
not  encroach  and  discriminate  in  relation 
to  taxes  as  properly  and  ordinarily  under- 
stood, and  without  other  restraint  except 
the  responsibility  of  the  legislators  to  their 
constituents. 

Questions  kindred  to  the  main  one  here 
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hare  been  carefully  oansidered  by  a  num- 
ber of  courts  in  our  sister  states,  and  by  the 
Supreme  Court  of  the  United  States,  and 
the  reasoning  and  conclusions  reached  are 
peculiarly  applicable  and  convincing. 

In  State  v.  Schmidtz,  ^5  Iowa,  556,  22  N. 
W.  673,  this  language  is  used  in  the  de- 
cision: "The  law  under  which  the  permit 
was  issued  provides  in  express  terms  that 
if  the  defendant  sold  liquors  for  unlawful 
purposes  the  permit  should  be  revoked.  He 
received  and  accepted  the  permit  under  such 
condition.  He  was  not,  therefore,  deprived 
of  property  when  the  permit  was  revoked. 
Hurher  v.  Bdugh,  43  Iowa,  514.  Therefore 
it  cannot  be  said  that  the  defendant  has 
been  deprived  of  property  without  due  pro- 
cess of  law. 

We  quote  extensively  from  La  Croix  v. 
Fairfield  County,  49  Conn.  591:  "The  pres- 
ent complainant  insists  that  the  general  as- 
sembly have  no  more  power  to  confer  the  ju- 
risdiction mentioned  upon  the  county  commis- 
sioners as  a  board  that  they  have  to  confer 
the  same  jurisdiction  upon  them  as  a  court, 
because  he  claims  that  his  license  is  a  con- 
tract between  him  and  the  state,  vesting  in 
him  the  right  from  the  2d  day  of  November, 
1881,  until  the  31st  day  of  October,  1882, 
to  sell  intoxicating  liquors  in  his  saloon  at 
Westport,  unless  during  that  period  he  has 
violated  or  shall  violate  some  provision  of 
the  laws  in  relation  to  such  liquors,  and 
shall  be  convicted  of  such  violation  in  due 
course  of  law.  And  he  also  insists  that  his 
license  is  property  for  which  he  has  paid  a 
valuable  consideration,  and  of  which  he  can- 
not be  deprived  but  by  the  judgment  of  a 
court  of  competent  jurisdiction  upon  the 
verdict  of  a  jury.  .  .  .  There  is  a  clear 
preponderance  of  authority  in  support  of 
the  doctrine  that  licenses  like  that  of  the 
complainant  are  not  contracts  between  the 
state  and  the  parties  licensed,  and  are  not 
property  in  any  constitutional  sense. 
,  .  .  They  form,  moreover,  a  part  of  the 
internal  police  system  of  the  state,  are  grant- 
ed in  the  exercise  of  the  police  power 
which  is  inherent  in  every  sovereignty,  and 
cannot  be  in  any  manner  alienated,  and  may 
at  any  time  be  revoked  by  legislative  au- 
thority. In  the  case  of  Colder  v.  Kurby,  5 
Gray,  597.  a  license  to  sell  intoxicating 
liquors  had  been  granted  for  a  certain  period. 
.  .  .  Before  the  period  had  expired  the 
license  was  annulled.  It  was  urged  upon 
the  argument  in  behalf  of  the  plaintiff  that 
the  license  was  a  contract  and  within  the 
protection  of  the  Constitution  of  the 
United  States.  But  the  court  overruled  the 
claim.  Mr.  Justice  Bigelow  in  giving  the 
opinion  says:  'The  whole  argument  of  the 
counsel  for  the  plaintiff  is  founded  on  a  fal- 
lacy. A  license  authorizing  a  person  to  re- 
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tail  spirituous  liquors  does  not  create  any 
contract  between  him  and  the  government. 
It  bears  no  resemblance  to  an  act  of  incor- 
poration, by  which,  in  consideration  of  the 
supposed  benefits  to  the  public,  certain 
rights  and  privileges  are  granted  by  the  leg- 
islature to  individuals,  under  which  they 
embark  their  skill,  enterprise,  and  capital. 
The  statute  regulating  licensed  houses  has 
a  very  different  scope  and  purpose.  .  .  . 
The  effect  of  a  license  is  merely  to  permit  a 
person  to  carry  on  the  trade  under  certain 
regulations,  and  to  exempt  him  from  the 
penalties  provided  for  unlawful  sales.  It 
therefore  contained  none  of  the  elements  of 
a  contract.  The  sum  paid  for  it  was  merely 
nominal,  and  there  was  no  agreement,  either 
express  or  implied,  that  it  should  be  ir- 
revocable. On  the  contrary,  it  is  manifest 
that  this  statute,  like  those  authorizing  the 
licensing  of  theatrical  exhibitions  and  shows, 
sales  of  fireworks  and  the  like,  was  a  mere 
police  regulation,  intended  to  regulate  trade, 
prevent  injurious  practices,  and  promote 
the  good  order  and  welfare  of  the  commu- 
nity, and  liable  to  be  modified  and  repealed 
whenever,  in  the  judgment  of  the  legislature, 
it  failed  to  accomplish  these  objects.'  The 
supreme  court  of  New  Hampshire,  in  the 
case  of  State  v.  Holtneg,  38  N.  H.  225,  came 
to  the  same  conclusion  as  the  court  of 
Massachusetts  upon  the  same  course  of  rea- 
soning. The  chief  justice  in  giving  the  opin- 
ion says :  'It  is  an  essential  ingredient  of  a 
legal  license  that  it  confers  no  right  or 
estate  or  vested  interest,  but  is  at  all  times 
revocable  at  the  pleasure  of  the  party  who 
grants  it.  Nor  has  the  word  any  popular 
use  which  differs  from  the  legal  definition. 
In  both  the  legal  and  the  popular  sense  the 
term  "license"  implies  no  right  or  estate 
conveyed  or  ceded,  no  binding  contract  be- 
tween parties,  but  mere  license  and  liberty 
to  be  enjoyed  as  a  matter  of  indulgence,  at 
the  will  of  the  party  who  gives  the  license.' 
The  same  doctrine  is  recognized  and  en- 
forced by  the  court  of  appeals  of  the  state 
of  New  York  in  the  case  of  Metropolitan 
Bd.  of  Excise  v.  Barrie,  34  N.  Y.  667.  The 
court  in  that  case  declares  that  licenses  to 
sell  intoxicating  liquors  are  not  contracts 
between  the  state  and  the  persons  licensed, 
giving  to  the  latter  vested  rights,  protected 
on  genera  i  principles  and  by  the  Constitu- 
Cion  of  the  United  States  against  subse- 
quent legislation;  nor  are  they  property  in 
any  legal  or  constitutional  sense;  that  they 
have  neither  the  qualities  of  a  contract  or 
of  property,  but  are  merely  temporary  per- 
mits to  do  what  otherwise  would  -be  an 
offense  against  a  general  law;  that  they 
form  a  portion  of  the  internal  police  system 
of  the  state ;  are  issued  in  the  exercise  of  its 
police  powers,  and  are  subject  to  the  direc- 
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tion  of  the  state  government,  which  may 
modify,  revoke,  or  continue  them,  as  it  may 
deem  fit.  The  court  in  the  same  case  also 
declares  that  the  necessary  powers  of  the 
legislature  over  all  subjects  of  internal  po- 
lice, being  a  part  of  the  general  grant  of  the 
l^slatiye  power  given  by  the  Constitution, 
cannot  be  sold,  given  away,  or  relinquished. 
The  court  of  appeals  of  the  state  of  Mary- 
land, in  the  case  of  Fell  v.  State,  42  Md. 
71,  20  Am.  Rep.  83,  hold  the  same  doctrine. 
In  that  case  the  court  says  that  'the  legis- 
lature has  power  to  prohibit  the  sale  of 
spirituous  or  fermented  liquors  in  any  part 
of  the  state,  notwithstanding  a  party  to  be 
affected  by  the  law  may  have  procured  a 
license  under  the  general  license  laws  of  the 
state,  which  has  not  yet  expired,  syach  a 
license  is  in  no  sense  a  contract  made  by  the 
state  with  the  party  holding  the  license. 
It  is  a  mere  permit,  subject  to  be  modified 
or  annulled  at  the  pleasure  of  the  legisla- 
ture, who  have  the  power  to  change  or  re- 
peal the  law  under  which  the  license  was 
granted.'  In  Him  v.  State,  1  Ohio  St.  21, 
the  plaintiff  liad  been  granted  a  license  un- 
der the  laws  of  that  state  to  keep  an  inn, 
wluch  permitted  him  to  sell  spirituous 
liquors  for  a  certain  period  of  time;,  and  had 
paid  therefor  a  substantial  license  fee.  Be- 
fore the  expiration  of  that  period  the  legisla- 
ture passed  an  act  repealing  the  law  under 
which  the  license  was  granted,  and  thereby 
revoked  the  license.  The  plaintiff  contend- 
ed that  the  legislature  had  no  power  to 
pass  such  an  act.  But  the  court  said  they 
were  not  disposed  to  question  the  power  of 
the  legislature  in  a  matter  of  that  kind, 
connected,  as  it  was,  with  the  public  policy 
and  domestic  regulations  of  the  state;  that, 
upon  the  ground  of  protecting  the  health, 
morals,  and  good  order  of  the  community, 
they  were  not  prepared  to  say  that  the  leg- 
islature did  not  possess  the  power  to  revoke 
sueh  license.  They  added,  however,  that, 
where  there  had  been  no  forfeiture  of  the 
license  by  abuse  or  a  violation  of  its  terms, 
common  honesty  would  require  that  the 
money  obtained  for  it  should  be  refunded 
in  case  of  its  revocation.  The  doctrine  of 
the  cases  of  Colder  v.  Kurby,  State  v. 
Holme*,  Metropolitan  Bd.  of  Excise  v.  Bar- 
rie,  and  Fell  v.  SttUe  is  strongly  supported 
by  decisions  of  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Boston  Beer 
Co.  V.  MassachusetU,  97  U.  S.  25,  24  L.  ed. 
989;  Patterson  v.  Kentucky,  97  U.  S.  501, 
24  L.  ed.  Ill6;  Northtoestem  Fertilieing  Co. 
V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
and  Stone  v.  Mississippi,  101  U.  S.  814,  25 
L.  ed.  1079.  Mr.  Justice  Bradley,  in  giv- 
ing the  opinion  of  the  court  in  Boston  Beer 
Co.  y.  Massachusetts,  says:  'Whatever  dif- 
ferences of  opinion  may  exist  as  to  the  ex- 
63  U  R.  A. 
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tent  and  boundaries  of  the  police  power,  and 
however  dillicult  it  may  be  to  render  a  satis- 
factory definition  of  it,  there  seems  to  be 
no  doubt  that  it  does  extend  to  the  protec- 
tion of  the  lives,  health,  and  property  of  tho 
citizen,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  legisla- 
ture cannot,  by  any  contract,  devest  itself 
of  the  power  to  provide  for  these  objects. 
They  belcmg  emphatically  to  that  class  of 
objects  which  demand  the  application  of  the 
maxim,  Salus  populi  suprema  est  lew,  and 
they  are  to  be  attained  and  provided  for  by 
such  appropriate  means  as  the  legislative 
discretion  may  devise.  That  discretion  may 
no  more  be  bargained  away  than  the  power 
itself.'  Again  he  says:  'All  rights  are  held 
subject  to  the  police  power  of  the  state. 
If  the  public  safety  or  the  public  morals  re- 
quire the  discontinuance  of  any  manufac- 
ture or  traffic,  the  hand  of  the  legislature 
cannot  be  stayed  from  providing  for  its  dis- 
continuance by  any  incidental  inconvenience 
which  individuals  or  corporations  may  suf- 
fer.' [Tho  opinion  by  Taney,  Ch.  J.,  in  the 
License  Cases,  5  How.  504,  12  L.  ed.  256,  was 
to  the  same  effect,  and  it  was  there  held 
that  nothing  in  the  statute  they  were  con- 
sidering should  be  so  construed  as  to  require 
the  county  commissioners  to  grant  any 
licenses  when  in  their  opinion  the  public 
good  did  not  require  them  to  be  granted.] 
In  the  case  of  People  ex  rel.  Belter  v. 
Wright,  3  Hun,  306,  .  .  .  Hardin,  J., 
in  a  very  brief  opinion,  says:  *The  relator 
was  not  entitled  to  a  trial  by  jury.  The 
statute  under  which  he  received  his  license 
expressly  authorizes  and  empowers  the  board 
of  excise,  when  they  shall  become  satisfied 
that  any  such  person  or  persons  has  or 
have  violated  any  of  the  provisions  of  the 
act,  to  revoke,  cancel,  and  annul  the  license 
of  such  person  or  persons.  The  license  was 
merely  a  permit  given  to  the  relator,  under 
which  lie  was  authorized  to  sell  ale  or  beer. 
It  does  not  give  him  any  property  or  vested 
right  to  enjoy  the  privileges  thereof  beyond 
the  time  when  the  board  should  become  sat- 
isfied that  he  had  violated  any  of  the  pro- 
visions of  the  act.*  .  .  .  The  Xew  York 
court  of  appeals  arrived  at  the  same  con- 
clusion in  the  case  of  People  ex  rel.  Pres- 
meyer  v.  Police  and  Excise  Comrs,  59  X.  Y. 
92.  In  that  case  the  relator  had  obtained 
a  license  from  the  respondent  board  for  the 
sale  of  intoxicating  liquors  in  the  city  of 
Brooklyn  under  the  provisions  of  the  stat- 
utes referred  to  in  the  case  last  cited.  Be- 
fore the  license  expired  complaint  was  made 
to  the  superintendent  of  police  against  the 
relator  for  keeping  open  his  saloon  on  Sun- 
day for  the  sale  of  beer,  and  for  selling  beer 
therein  on  that  day,  in  violation  of  the 
statutes.     The  respondent  board  thereupon 
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summoned  the  relator  to  show  cause  before 
them  why  his  license  should  not  be  revoked, 
as  prescribed  by  §  4,  chap.  549  [p.  861], 
Laws  N.  Y.  1873.  The  relator  appeared  be- 
fore the  board  and  protested  against  fur- 
ther proceedings  on  the  ground  that  the 
board  had  no  jurisdiction,  and  that  the  com- 
plaint preferred  alleged  no  violation  of  the 
excise  law.  These  objections  were  overruled 
by  the  board;  and  thereupon  relator  filed  a 
motion  in  the  supreme  court  of  the  second 
judicial  department  of  New  York  at  a 
special  term  for  a  writ  of  prohibition  to 
compel  the  board  to  desist  from  proceeding 
to  revoke  the  relator's  license.  The  motion 
was  there  denied.  The  case  then  went  to  the 
supreme  court  of  the  same  judicial  depart- 
ment at  the  general  term,  and  there  the  or- 
der of  the  special  term  denying  the  motion 
was  affirmed.  The  relator  then  took  the  case 
to  the  court  of  appeals,  and  there  the  order 
of  the  general  term  was  affirmed,"  and  it 
was  held  that  the  power  to  license  and  to 
cancel  licenses  is  vested  in  the  legislature, 
and  that  the  mode  and  manner  in  which  it 
shall  be  done  rests  in  the  legislative  discre- 
tion. 

In  State  v.  Holmes,  38  N.  H.  225,  it  was 
held  that  a  license  to  sell  spirituous  liquors 
granted  under  an  act  of  the  legislature  gave 
no  vested  right,  and  was  revoked  and  an- 
nulled by  the  repeal  of  the  statute  before 
the  expiration  of  the  time  limited  by  the 
license. 

In  Martin  v.  State,  23  Neb.  377,  36  N.  W. 
557,  Reese,  Ch.  J.,  delivering  the  opinion  of 
the  court,  says:  "But  it  is  contended  that, 
before  the  mayor  and  council  can  legally 
revoke  the  license,  notice  must  be  given  to 
the  licensee,  in  order  that  he  may  show 
cause,  if  any  exists,  why  the  license  should 
not  be  revoked.  In  support  of  this  conten- 
tion, it  Is  insisted  that  the  license  is  a  fran- 
chise, or  public  right,  vested  in  the  individ- 
ual, and  for  which  he  has  paid  a  considera- 
tion, and  therefore  it  has  all  the  necessary 
elements  of  property,  under  the  provision  of 
the  Constitution  that  *no  person  shall  be 
deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law.'  Const.  §  3,  art.  1. 
There  is  no  vested  right  in  a  license  to  sell 
intoxicating  liquors  which  the  state  may 
not  take  away  at  pleasure.  Pleuler  v.  State, 
11  Neb.  575,  10  N.  W.  481.  Such  licenses 
are  not  contracts  between  the  state  or  mu- 
nicipality issuing  them  and  the  licensee, 
but  are  mere  temporary  permits  to  do  what 
otherwise  would  be  unlawful.  Metropolitan 
Bd,  of  Excise  v.  Barrie,  34  N.  Y.  667.  They 
are  subject  to  the  direction  of  the  govern- 
ment, which  may  revoke  them  as  it  deems 
fit,  and  may  be  abrogated  by  the  adoption 
of  a  municipal  ordinance  prohibiting  th6 
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sale  of  liquors.     Columhus  Y.  Cutcomp,  61 
Iowa,  072,  17  N.  W.  47. 

We  quote  from  a  part  of  the  opinion  by 
Durfee,  Ch.  J.,  in  Child  v.  Bemus,  17  R.  1. 
231,  12  L.  R.  A.  57,  21  Atl.  539:  "The  de- 
fendant's first  point  is  that  the  city  council, 
in  conferring  upon  the  mayor  power  to  re- 
voke, exceeded  their  authority  imder  the 
charter.  The  authority  given  by  the  charter 
is  expressed  in  broad  terms.  It  is  to  make 
laws,  ordinances,  and  regulations  relative  to 
hackney  carriages  and  licensing  them.  The 
language  seems  to  us  to  be  broad,  enough  to 
authorize,  not  only  the  granting  of  lic^ises, 
but  also  the  granting  of  them  subject  to  a 
power  of  revocation.  And  we  see  no  reason 
why  such  power  may  not  be  vested  by 
ordinance  in  the  mayor.  It  is  argued  that 
the  licensee  has  a  vested  right  in  his  license 
beyond  the  city  council's  power  to  forfeit. 
Assuming  that  tliis  would  be  so  if  the  power 
to  revoke  were  not  reserved,  it  seems  to  us 
that  when,  as  here,  the  license  is  granted 
under  an  ordinance  that  gives  or  reserves 
the  power,  it  is  to  be  regarded  as  subject 
to  the  power  and  terminable  by  its  exercise. 
The  license  is  in  the  nature  of  a  privilege 
to  perform  a  public  service  or  function  for 
reward,  which  service  or  function,  for  the 
public  good  and  to  secure  its  orderly  and 
efficient  performance,  must  be  subjected  to 
certain  regulations.  These  regulations  must 
be  obeyed,  and  therefore  the  power  to  re- 
voke the  license  is  highly  important. 
.  .  .  .  The  defendant  contends  that  the 
city  council,  if  it  was  authorized  to  confer 
the  power,  was  not  authorized  to  confer  it 
to  be  exercised  without  first  giving  notice 
to  the  licensee  and  allowing  him  an  oppor- 
tunity to  be  heard.  We  acknowledge  that 
an  exercise  after  notice  and  hearing  would 
better  suiD  our  notions  of  proper  procedure 
than  an  exercise  without  them.  The  ordi- 
nance prescribes  no  procedure,  but  leaves 
the  matter  wholly  to  the  mayor's  discre- 
tion. Is  the  ordinance  on  thin  account  so 
unreasonable  or  oppressive  that  it  is  void? 
The  complainant  cites  Com.  v.  Kinsley,  133 
Mass.  578.  In  that  case  it  was  decided  that 
a  statute  authorizing  the  selectmen  in  towns 
to  grant  licenses  to  keep  tables  for  playing 
at  pool  for  hire,  and  providing  that  'such 
licenses  may  be  revoked  at  the  pleasure  of 
the  authority  granting  it,'  is  constitutional. 
The  license  was  revoked  there  without  no- 
tice. 'A  licensee,'  says  the  court,  'takes  his 
license  subject  to  such  conditions  as  the 
legislature  sees  fit  to  impose,  and  one  of  the 
statutory  conditions  of  this  license  was  that 
it  might  be  revoked  by  the  selectmen  at 
their  pleasure.'  .  .  .  Here  especially  it 
is  to  be  remembered  that  the  power  was 
given  for  administrative,  not  judicial,  pu^ 
poses.     While  the  mayor  may  revoke  a  li- 
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cense  under  the  power,  if  it  be  vaKd,  with- 
out notifying  or  hearing  the  licensee,  there 
is,  on  the  other  hand,  nothing  to  prevent 
hjs  giving  a  hearing  first,  if  he  sees  fit,  and 
the  question  is  whether  it  is  reasonable  for 
him  to  be  intrusted  with  such  a  discretion. 
It  appears  from  Com.  v.  Kinsley,  133  Mass. 
578,  that  the  legislature  of  Massachusetts 
considered  the  conferring  of  such  a  power 
not  unreasonable;  for  otherwise,  presum- 
ably, they  would  not  have  conferred  it. 
.  .  .  We  have  come  to  the  conclusion, 
after  much  consideration,  that  it  is  not  suf- 
ficiently plain  that  the  power  or  the  clause 
of  the  ordinance  that  grants  the  power  is 
unreasonable  or  oppressive  to  make  it  our 
duty  to  declare  it  void." 

In  Grand  Rapida  v.  Braudy,  105  Mich. 
670,  32  L.  R.  A.  116,  55  Am.  St.  Rep.  472, 
64  N.  W.  29,  the  court  saysi  "The  only 
other  provision  we  need  to  notice  is  that 
g:iving  the  power  to  revoke  the  license  arbi- 
trarily. .  .  .  Has  the  common  council 
the  right  to  insist,  as  a  condition  precedent 
to  the  Issue  of  the  license,  that  the  ap- 
plicant shall  agree  that  his  license  may  be 
revoked  at  the  will  of  the  council?  is  the 
question  presented.  The  necessity  of  «  rigid 
control  over  this  business  in  our  large  cities 
is  clear.  Convictions  are  difficult,  though 
the  public  authorities  may  be  well  con- 
vinced. .  .  .  The  business  is  not  neces- 
sary to  the  welfare  of  society  or  the  public. 
The  common  council,  with  the  knowledge  of 
all  the  facts  before  them  to  a  greater  extent 
than  courts  can  possibly  have,  have  de- 
termined that  it  is  well,  in  their  judgment, 
to  require  these  conditions.  While  the  ex- 
ercise of  any  arbitrary  power  may  seem 
harsh,  still  we  are  of  the  opinion  that  this 
requirement  is  not  so  imrea^nable  as  to 
require  the  courts  to  declare  it  void." 

In  Com.  V.  Kinsley,  133  Mass.  579,  the 
court  states:  "A  license  had  been  duly 
granted  to  the  defendant,  and  it  had  been 
revoked  by  the  selectmen  without  giving 
him  notice  of  their  intention  to  revoke  it. 
.  .  .  The  keeping  of  a  pool  table  for 
hire  is  one  of  the  many  things  affecting 
the  public  morals,  which  the  legislature 
can  either  absolutely  prohibit  or  can  regu- 
late, and  one  common  form  of  regulation 
is  by  requiring  a  license.  A  licensee  takes 
his  license  subject  to  such  conditions  as  the 
l^slature  sees  fit  to  impose,  and  one  of  the 
statutory  conditions  of  this  license  was  that 
it  might  be  revoked  by  the  selectmen  at 
their  pleasure.  Such  a  license  is  not  a  con- 
tract, and  a  revocation  of  it  does  not  de- 
prive the  defendant  of  any  property,  im- 
munity, or  privilege,  within  the  meaning  of 
these  words  in  the  Declaration  of  Rights, 
art  12.  Com.  v.  Blackington,  24  Pick.  362; 
Colder  v.  Kurhy,  5  Gray,  597;  Com.  v.  CoU 
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ton,  8  Gray,  488;  Com.  v.  Brennan,  103 
Mass.  70;  Com.  v.  Adams,  109  Mass.  344; 
Com.  V.  Fredericks,  119  Mass.  199." 

The  note  on  page  519  of  15  Fed.  [Re  Wat- 
son], citing  authorities,  is  to  the  effect  that 
a  license  to  sell  liquor  is  issued  as  a  part 
of  the  police  system  of  the  state,  and  is  sub- 
ject to  modification  or  revocation,  at  the 
will  of  the  licensor.  Under  note  2,  §  363, 
1  Dill.  Mun.  Corp.  4th  ed.  followed  by  a 
list  of  cases,  it  is  said  that  "licenses  to  sell 
liquors  are  not  contracts  between  the  state 
and  the  person  licensed,  giving  the  latter 
vested  rights,  and  partaking  of  the  nature 
of  contracts,  but  are  merely  temporary  per- 
mits to  do  what  otherwise  would  be  an  of- 
fense, issued  in  the  exercise  of  police  pow- 
ers, and  subject  to  the  direction  of  govern- 
ment, which  may  revoke  them  as  it  deems 
fif  Other  cases  in  point  are  Sohumchoio  v. 
Chicago,  68  111.  444;  Wiggins  v.  Chicago, 
68  111.  372;  State  v.  Cooke,  24  Minn.  247, 
31  Am.  Rep.  344;  Hurher  v.  Baugh,  43 
Iowa,  614;  Laing  v.  Amerious,  86  Ga.  756, 
13  S.  E.  107;  Doyle  v.  Continental  Ins.  Co. 
94  U.  S.  535,  24  L.  ed.  148;  Wiggins  Ferry 
Co.  Y.  East  8t.  Louis,  107  U.  S.  374,  27  L. 
ed.  423,  2  Sup.  Ct.  Rep.  257;  SighU  v.  Tar- 
nails,  12  Gratt.  292;  Low  v.  Pilotage  Comrs. 
R.  M.  Charlt.  (Ga.)  314;  Com.  v.  Brennan, 
103  Mass.  70;  Com.  v.  Certain  Intoxicating 
Liquors,  115  Mass.  153. 

History  tells  us  that  from  the  early  days 
of  Egypt,  Greece,  and  Rome  the  leading  na- 
tions of  the  world  have  maintained  restric- 
tions upon  the  use  of  wine.  The  common  law 
of  England  regulated  the  sale  of  ardent 
spirits,  and  the  same  policy  has  been  pur- 
sued in  this  country  from  colonial  days. 
Custom  from  time  immemorial  and  the  cases 
cited  indicate  that  the  legislature,  in  the 
exercise  of  police  power  belonging  to  the 
state,  could  prohibit  entirely,  or  impose  such 
conditions  as  it  deemed  best  for  the  issuance 
and  annulment  of  permits  to  sell  intoxicat- 
ing liquors.  They  saw  fit  to  authorize  the 
city  council  to  revoke  licenses  for  the  rea- 
sons and  in  the  manner  stated  before.  The 
one  in  question  was  granted  to  and  accepted 
by  the  petitioner  under  these  conditions  and 
after  their  enactment.  It  is  the  rule  that, 
where  parties  contract  or  act  in  contempla- 
tion of  a  statute  then  in  force,  its  provisions 
are  deemed  to  constitute  a  part  of  the  agree- 
ment, just  as  though  they  had  been  incor- 
porated in  it.  Hut  chins  v.  Durham,  118 
N.  C.  468,  32  L.  R.  A-  706,  24  S.  E.  723, 
citing  Koonoe  v.  Russell,  103  N.  C.  179,  9 
S.  E.  316;  Cooley,  Const.  Lim.  p.  265;  Mo- 
Cless  V.  Meekins,  117  N.  C.  34,  23  S.  E. 
99;  Strickland  v.  Pennsylvania  R.  Co.  154 
Pa.  348,  21  L.  R.  A.  224,  26  Atl.  431. 

From  a  general  review  of  the  authorities 
it  appears  that  a  license  for  the  sale  of  li- 
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quora  may  be  refvoked  before  the  expira- 
tion of  the  time  for  which  it  has  been  grant- 
ed by  net  of  the  legislature  directly,  or  by 
the  will  of  a  majority  of  the  voters  expressed 
at  an  election,  or  by  the  board  or  mayor  in 
their  or  his  discretion,  and  with  or  without 
notice  to  the  licensee,  if  statutory  author^ 
ity  and  conditions  be  pursued.  It  is  appar- 
ent that  the  respondents  acted  within  the 
letter  and  requirements  of  these  statutory 


provisions,  and  that  they  are  not  unconsti- 
tutional. 

The  demun-er  to  the  peiitum  is  sustained 
for  the  reasons  indicated,  and  the  costs  of 
this  proceeding  are  taxed  against  the  peti- 
tioner. 


Belknap, 

concur. 


Ch.   J^  and  Fitas«n^^  J-i 


NEW  JERSEY  COURT  OP  ERRORS   AND   APPEAL& 


Albert  H.  STONE  et  aL 

V. 

John  GOSS  et  al.,  AppU. 


(... 


.N.  J. 


.) 


*1.  One  ^rho  Is  under  an  express. con- 
tract, or  a  contract  implied  from  a  confiden- 
tial relation,  not  to  disclose  a  trade  secret, 
will  be  enjoined  from  disclosing  the  same. 

9.  OCliers  -nrho  Induce  lilm  to  disclose 
the  secret,  knowing  of  his  contract  not  to 
disclose  it.  or  knowing  that  his  disclosure  is 
in  violation  of  the  confidence  reposed  in  him, 
will  l>6  enjoined  from  making  any  use  of  the 
information  so  obtained,  although  they  might 
have  reached  the  same  result  independently 
by  their  own  experiments  or  efforts. 

8.  Tbe  disclosure  necessarily  niade 
to  the  court  does  not  deprive  the  complainants 
of  their  right  to  an  injunction. 

(July  10,  1908.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  enjoining  the  publi- 
cation or  use  of  a  trade  secret.    Affirmed. 

The  facts  sufficiently  appear  in  the 
opinion. 

Mr.  Charles  W.  Fuller  for  appellants. 
Messrs.   Cortlandt  Parker  and   C.   O. 
Parker  for  respondents. 

Swayse,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  for  an  injunction  to  restrain 
Goss  from  divulging  a  secret  process  of  the 
complainants  for  the  manufacture  of  depila- 
tories (compounds  used  to  remove  hair  and 
wool  from  skins  and  hides),  and  to  restrain 

•Headnotes  by  Swatze,  J. 


Note. — For  other  cases  in  this  series  as  to  in- 
junction to  protect  trade  secret,  see  O.  ft  W. 
Thum  Co.  V.  Tloczynski,  88  L.  R.  A.  200,  and 
Harrison  v.  Glucose  Sugar  Bef.  Co.  58  L.  R.  A. 
91S. 

As  to  property  rights  in  secrets,  see  Tode  v. 
Gross,  13  L.  R.  A.  652.  and  note;  also  Watklns 
V.  Landon,  10  L.  R.  A.  236 ;  Dempsey  v.  Dobson, 
82  L.  R.  A.  761;  and  Stewart  v.  Hook,  ante, 
255. 
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the  Grasselli  Chemical  Company  from  using 
or  divulg^iug  any  information  derived  from 
Goss  with  reference  to  the  secret  procesa 
The  vice  chancellor  advised  a  decree  for  the 
complainants. 

Goss  was  in  the  employ  of  the  complain- 
ants from  1S92  to  1901,  during  which  time 
they  had,  by  constant  experiment,  made  im- 
provements in  the  manufacture  of  depila- 
tories and  had  put  upon  the  market  what 
were  called  "Stone's  XXX  Depilatory"  and 
"Stone's  XXXX  Depilatory."  The  ingre 
dients  out  of  which  the  depilatories  wers 
made  were  well  known  and  had  been  in  use 
for  several  years  before  1892,  but  the  depila- 
tories manufactured  had  not  been  entirely 
satisfactory  until  the  complainants  suc- 
ceeded in  producing  the  XXX  and  XXXX. 
The  Grasselli  Chemical  Company,  along  with 
other  branches  of  manufacture,  was  also 
engaged  in  the  manufacture  of  depilatories 
from  the  same  ingredients  used  by  the  com- 
plainants, and  was  their  chief  business  rival. 
Some  time  in  the  year  1901  the  Grasselli 
Chemical  Company  bought,  through  one  of 
its  agents,  some  of  the  complainants'  XXX 
Depilatory,  and  caused  a  chemical  analysis 
to  be  made,  and  thereafter  conducted  ex- 
periments with  a  view  to  the  production  of 
a  depilatory  equal  in  quality  to  the  product 
of  the  complainants.  In  August,  1901, 
Goss  became  dissatisfied  with  his  position 
with  the  complainants.  He  had  received  a 
letter  two  or  three  months  before  from 
Atteaux,  a  sales  agent  of  the  defendant  com- 
pany in  Boston.  About  the  middle  of  Au- 
gust, Goss  wrote  Atteaux,  and  by  appoint- 
ment met  at  Atteaux's  office  Grant,  a  di- 
rector of  the  Grasselli  Chemical  Company. 
Goss  fixes  the  date  of  this  interview  at  about 
the  middle  of  August,  and,  as  he  says  he 
gave  the  complainants  eight  days'  notice 
that  he  would  leave  their  employ,  and  left 
September  3d ;  he  apparently  gave  the  notice 
after  the  interview  with  Grant.  In  the  sec- 
ond week  in  September  he  went  into  the  em- 
ploy of  the  Grasselli  Company,  in  what  was 
known  as  the  sulphide  department,  which 
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was  the  department  concerned  with  the  man- 
ufacture of  depilatories.  During  the  first 
two  or  three  wedcs  he  waa  in  the  employ  of 
the  Grasaelli  Company  he  did  no  work,  but 
immediately  upon  his  employment,  Frazier, 
the  superintendent  of  its  plant  at  Tremley, 
questioned  him  "in  regard  to  what  he  knew 
about  the  manufacture  of  depilatories,"  and 
Goes  informed  Frazier  of  the  complainants' 
method  of  manufacture,  and  described  fully 
the  complainants'  apparatus.  Frazier  re- 
ported to  the  defendant  company  the  in- 
formation obtained  from  Goss,  with  a  sketch 
of  the  apparatus,  and  the  manner  in  which 
it  should  be  made  and  put  up.  This  sketch 
was  made  by  Frazier,  and  corrected  by  Goss. 
The  Grasselli  Company  approved  of  Frazier's 
plan,  and  directed  him  to  put  up  the  shed 
to  contain  the  apparatus.  He  was  proceed- 
ing with  this  work  when  stopped  by  the  in- 
junction. 

The  complainants  allege  that  Goss  was  un- 
der a  contract  with  them  not  to  reveal  the 
secrets  of  manufacture.  Goss  denies  this 
contract.  We  agree  with  the  vice  chancellor 
that  the  contract  is  established  by  the 
weight  of  evidence.  The  right  of  a  manufac- 
turer whose  goods  are  made  by  an  unpatent- 
ed secret  process,  to  protection  by  injunc- 
tion against  the  divulging  of  his  secret  in 
a  proper  case,  is  now  established  by  a  well- 
oonsidered  line  of  cases  in  England'  and  in 
several  states.  The  leading  case  is  Mariaon 
v.  Moat,  0  Hare,  241,  20  L.  J.  Ch.  N.  S.  513, 
decided  by  Vice  Chancellor  Turner  in  1851, 
and  Affirmed  in  court  of  appeal  by  Lord 
Cranworth,  21  L.  J.  Ch.  N.  S.  248.  The 
principle  has  since  been  applied  to  cases 
in  various  aspects  in  the  English  courts. 
Merryweather  v.  Moore  [1892]  2  Ch.  518, 
61  L,  J.  Ch.  N.  S.  505;  Lamb  v.  Evans 
I18»2]  3  Ch.  462,  61  L.  J.  Ch.  N.  S.  681, 
Affirmed  on  appeal,  in  62  L.  J.  Ch.  N.  S.  404. 
A  leading  case  in  this  country  is  Peahody 
V.  Norfolk,  98  Mass.  462,  96  Am.  Dec.  664. 
In  New  York  the  principle  is  established  in 
Tabor  V.  Hoffman,  118  N.  Y.  30,  16  Am.  St. 
Rep.  740,  23  N.  E.  '12;  Eastman  Co,  v. 
Reichenhack,  47  N.  Y.  S.  R.  435,  20  N.  Y. 
Supp.  110;  yctional  Gum  d  Mica  Co.  v. 
Braendly,  27  App.  Div.  219,  51  N.  Y.  Supp. 
93;  iAttU  V.  Gallus,  39  App.  Div.  646,  57 
N.  Y.  Supp.  104;  Tode  v.  Gross,  127  N.  Y. 
480,  13  L.  R.  A.  652,  24  Am.  St.  Rep.  475, 
28  N.  E.  469.  In  Michigan  it  was  adopted 
in  a  very  well-considered  opinion  in  0.  d  W. 
Thum  Co.  V.  Tloc&ynski,  114  Mich.  1*49,  38 
L.  R.  A.  200,  68  Am.  St.  Rep.  469,  72  N.  W. 
140.  In  Pennsylvania,  FralicK  v.  Dcspar, 
165  Pa.  24,  30  Atl.  521.  In  Indiana,  Wester- 
velt  V.  National  'Paper  d  Supply  Co.  154 
Ind.  673,  67  N.  E.  562.  In  the  Federal 
courts,  C.  F,  Simmons  Medicine  Co.  v.  Sim- 
mons, 81  Fed.  163.  The  rule  has  been  ap- 
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plied  in  this  state  in  the  court  of  chancery 
by  Chancellor  Runyon  in  Salomon  v.  Herte, 
40  N.  J.  Eq.  400,  2  Atl.  379.  Salomon  v. 
Herte,  Peahody  v.  Norfolk,  and  0.  d  W. 
Thum  Co.  V.  Tloczynski  are  the  leading 
American  cases.  These  cases  established  the 
principle  that  employees  of  one  having  a 
trade  secret,  who  are  under  an  express  con- 
tract, or  a  contract  implied  from  their  con- 
fidential relation  to  their  employer,  not  to 
disclose  that  secret,  will  be  enjoined  from  di- 
vulging the  same  to  the  injury  of  their 
employer,  whether  before  or  after  they  have 
left  his  employ ;  and  that  other  ^persons  who 
induce  the  employee  to  disclose  the  secret, 
knowing  of  his  contract  not  to  disclose  the 
same,  or  knowing  that  his  disclosure  is  in 
violation  of  the  confidence  reposed  in  him 
by  his  employer,  will  be  enjoined  from  mak- 
ing any  use  of  the  information  so  obtained, 
although  they  might  have  reached  the  same 
result  independently  by  their  own  experi- 
ments or  efforts.  We  approve  the  principle 
thus  established. 

We  find  in  this  case,  as  already  stated^ 
that  an  express  contract  between  the  com- 
plainants and  Goss  for  secrecy  is  proved. 
Two  questions  remain :  ( 1 )  Did  Stone  pos- 
sess a  secret  process  for  the  manufacture  of 
depilatories?  (2)  Did  the  Grasselli  Chemi- 
cal Company,  obtain  knowledge  of  that  secret 
process  from  Goss  under  such  circumstances 
that  it  should  be  enjoined  from  making  use 
of  it? 

1.  The  ingredients  used  in  the  manufac- 
ture of  Stone's  depilatories  were  well  known, 
and  had  been  used  for  that  pui'pose  for 
years  before  the  XXX  and  XXXX  were  put 
upon  the  market,  and  the  same  ingredients 
were  used  by  the  Grasselli  Chemical  Com- 
pany in  the  manufact\ire  of  a  depilatory.  It 
is  urged  that  the  only  advantage  possessed 
by  the  complainants  arose  out  of  skill  in 
handling,  and  not  out  of  a  secret  process, 
and  that  there  was  no  secret  either  in  the  in- 
gredients or  in  the  method  of  compounding 
them.  The  defendants  combined  the  ingredi- 
ents by  a  different  method  from  any  other 
in  use,  and  the  result  was  a  product  of  a  dif- 
ferent character.  The  complainants'  process 
of  manufacture  was  considerably  more  com- 
plicated than  the  defendants.'  The  secret 
consisted  in  a  knowledge  of  the  proper  meth- 
od of  mixing  the  ingredients,  and  treating 
them,  in  order  to  produce  a  product  of  prop- 
er consistency.  The  difference  between  mere 
skill  in  manipulation  and  a  process  of 
manufacture  is  illustrated  by  a  recent  case 
in  the  United  States  Supreme  Court.  Car- 
negie Steel  Co.  V.  Cambria  Iron  Co.  185  U.  S. 
403,  46  L.  ed.  968,  22  Sup.  Ct.  Rep.  698. 
In  this  case  the  process  which  was  held 
patentable  consisted  in  retaining  a  quantity 
of  molten  iron  in  a  reservoir,  to  serve  as  a 
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basis  for  mixing  the  varying  products  of  the 
blast  furnaces  preparatory  to  converting  the 
same  into  steel.  The  difficulty  to  be  over- 
come was  a  lack  of  uniformity  in  the  moltoi 
metal.  The  use  of  a  reservoir  in  which  the 
varying  products  of  the  blast  furnaces  had 
been  mixed  was  known  prior  to  the  patent 
involved  in  that  case,  but  the  importance 
of  always  maintaining  in  the  reservoir  a 
sufficient  quantity  of  molten  metal  to  "dom- 
inate" (to  use  the  court's  expression)  the 
whole  mass  had  not  been  before  appreciated. 
The  majority  of  the  court  held  that  the 
process  was  therefore  patentable.  There  the 
ingi'edients  were  the  same,  the  idea  of  mix- 
ing the  molten  metal  of  different  qualities 
was  not  new,  and  the  only  novelty  was  the 
retention  in  the  reservoir  of  a  "dominant 
mass"  sufficiently  large  to  control  the  aver- 
age character  of  the  product  from  time  to 
time.  If  such  an  improvement  was  patent- 
able, it  is  clear  that  a  process  of  treating 
the  ingredients,  as  complicated  as  that  in- 
volved in  the  present  case,  resulting  in  a 
product  of  a  novel  character^  is  a  process 
which,  if  kept  secret,  is  entitled  to  the  pro- 
tection of  the  court.  The  evidence  is  con- 
vincing that  the  complainants  made  effo.'ts 
to  keep  the  process  secret,  and  had  succeed- 
ed until  Goss  revealed  the  secret  to  the 
Grasselli  Chemical  Company.  Since  we  are 
satisfied  that  Stone  had  a  secret  process  of 
manufacturing  a  depilatory,  and  that  Goss 
was  under  a  contractual  obligation  not  to 
disclose  the  secret,  the  complainants  are 
clearly  entitled  to  an  injunction  against 
Goss.  The  question  remains  whether  the  in- 
junction should  go  also  against  the  Gras- 
selli Chemical  Company. 

2.  The  evidence  satisfies  us  that  the  Gras- 
selli Chemical  Company  knew  that  Stone 
was  manufacturing  a  superior  article  to  its 
own;  that  it  had  been  for  some  time  trying 
to  discover  Stone's  method  of  manufacture; 
that  it  had  entered  into  correspondence  with 
Goss  and  employed  him  while  he  was  still 
in  Stone's  service;  and  that,  immediately 
upon  his  coming  into  the  employ  of  the  de- 
fendant company,  it  sought  through  Frazier 
to  learn  Stone's  secret,  and,  having  learned 
it,  was  about  to  make  use  of  it  to  manufac- 
ture a  similar  substance  by  Stone's  process, 
to  be  sold  in  competition  with  his.  These 
facts  leave  no  doubt  that  the  Grasselli 
Chemical  Company  acted  in  fraud  of  Stone's 
rights  in  the  effort  to  learn  his  secret  by 
inducing  his  employee  to  divulge  the  same. 
Even  though  they  did  not  know  of  the  con- 
tract, they  must  have  known  of  the  confi- 
dential cliaracter  of  Stone's  business,  and 
tlie  conlidential  character  of  the  relation 
63  L.  R.  A. 


between  him  and  his  employees.  The  de- 
fendant company  is  a  party  to  Goss's  fraud- 
ulent disclosure  of  the  secret,  and  the  com- 
plainants were  entitled  to  an  injunction  re- 
straining the  Grasselli  Chemical  Company 
from  making  any  use  of  the  infcMrmation 
thus  obtained  from  Goss.  The  injunction 
should  not  be  refused  because  the  process 
was  such  that  it  would  probably  have  been 
discovered  by  independent  experiments  in 
the  manipulation  of  the  ingredients  of 
which  the  products  of  both  parties  were 
alike  composed.  The  Grasselli  Chemical 
Company,  by  its  own  conduct,  has  put  itself 
in  such  a  position  that  it  may  even  lose  the 
advantage  of  future  independent  experi- 
ments. It  would  be  quite  impossible  here- 
after to  decide  how  much  of  the  improvement 
in  the  product  of  the  Grassdli  Chemical 
Company  would  be  attributable  to  its  own 
independent  efforts,  and  how  much  to  the 
knowledge  of  Stone's  process,  fraudulently 
acquired  by  it.  Every  doubt  must  be  re- 
solved against  the  parties  to  a  fraudulent 
act.  If  the  defendant  thereby  suffers,  it 
suffers  only  by  reason  of  having  been  a 
party  to  Goss*s  fraudulent  disclosure  of  the 
secret.  The  legal  principle  governing  the 
case  is,  in  effect,  the  same  that  was  applied 
by  this  court  to  a  case  of  fraudulent  in- 
termixture of  goods.  Je^cett  v.  Dringer,  30 
N.  J.  Eq.  291. 

It  was  argued  in  behalf  of  the  appellants 
that  the  disclosure  of  the  complainants' 
secret,  necessarily  made  during  the  trial, 
would  render  an  injunction  nugatory.  This 
difficulty  was  expressed  by  Lord  Eldon  in 
an  early  case.  A'etrfttfry  v.  JameSt  2  Meriv. 
446,  451.  To  obviate  it  as  far  as  possiUe, 
the  testimony  in  this  case  was  taken  in 
camera;  and  care  was  taken  to  print  only 
enough  copies  of  this  portion  of  the  evi- 
dence to  supply  the  members  of  the  court. 
It  has  not  been  found  necessary  in  this 
opinion  to  describe  ihe  process,  and  we  see 
no  reason  why  this  disclosure  to  the  court, 
necessarily  made  for  the  purpose  of  the 
case,  should  deprive  the  complainants  of 
their  right  to  relief.  The  defendants  were 
already  possessed  of  the  8ecret>  and  they 
cannot  now  take  advantage  of  a  disclosure 
made  in  order  to  secure  relief  against  them. 
Such  a  disclosure  is  no  publication  to  the 
world,,  and,  although  it  may  endanger  the 
complainants'  secret,  it  does  not  deprive 
them  of  the  right  to  enjoin  the  defendants 
from  making  use  of  it.  The  doubts  felt  by 
Lord  Eldon  have  not  prevented  the  courts 
from  giving  such  protection  as  they  could 
in  the  later  cases  cited  above. 

The  decree  should  be  affirmed,  with  oosta. 
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Sarah  SHIPMAX,  Respt,, 

V, 

PROTECTED   HOME    CIRCLE,   Appt. 
(174  N.  Y.  398.) 

&.  A  flndlnir  of  suicide  Implies  the  Inten- 
tional act  of  a  sane  person. 

S.  Tbe  adoption  of  a  by-law  by  a  mn- 
taal  benellt  society  relieving  Itself  from 
liability  for  death  benefits  in  cases  of  suicide 
applies  to  existing  members  who  have  agreed 
to  be  bound  b^  all  rules  that  may  be  enacted, 
since  there  is  no  vested  right  to  insurance 
covering  such  a  risk,  and  the  agreement  that 
the  insured  shall  not  Intentionally  cause  his 
own  death  is  a  fundamental,  though  unex- 
pressed, part  of  the  original  contract. 

S.  A  stipulation  by  an  Insured  tbat  bis 
Interest  sball  revert  to  tbe  Insurer 
In  case  his  death  shall  be  caused  by  any  ille- 
gal act  of  his  own  applies  to  suicide,  which  is 
a  crime  at  common  law. 

4,  A  benellclary  In  a  mutual  benellt 
eertllleate  acquires  no  vested  Interest 
in  either  the  certificate  or  the  money  to  be 
paid  under  it,  since  he  takes  subject  to  what- 
ever change  may  be  made  in  the  contract  un- 
der the  constitution  and  by-laws  of  the  asso- 
ciation. 

5.  Tbe  suicide  of  tbe  assured  will 
terminate  the  rights  of  the  beneficiary  in  a 
mutual  benefit  certificate,  the  same  as  it 
would  the  rights  of  his  legal  representative. 

(April  9,  1903.) 

APPEAL  by  defenda;at  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  the  Chautauqua  County  Cir- 
cuit in  plaintiff's  favor  in  an  action  brought 
to  enforce  payment  of  the  amount  alleged 


NoT£. — ^As  to  effect  of  suicide  to  avoid  policy 
of  insurance  containing  no  provision  as  to  sui- 
cide, see  also,  in  this  series,  Patterson  v.  Nat- 
ural Premium  Mut.  U  Ins.  Co.  42  L.  K.  A.  253 ; 
Bitter  V.  Mutual  L.  Ins.  Co.  42  L.  R.  A.  583, 
Afiairmed  In  42  L.  ed.  U.  S.  693 ;  Seller  v. 
Economic  Life  Asso.  43  L.  R.  A.  637 ;  and 
Campbell  v.  Supreme  Conclave  I.  O.  H.  54  L.  B. 

A.  576. 

As  to  effect  of  suicide  to  avoid  policy  contain- 
ing provision  rendering  it  void  if  insured  dies 
in  violation  of,  or  attempt  to  violate,  any  crim- 
inal law,  see  Darrow  v.  Family  Fund  Soc  6  L. 

B.  A.  495. 

As  to  effect  on  rights  of  members  of  beneficial 
association  of  change  in  rules  or  by-laws,  see 
Supreme  Lodge, 'K.  of  P.  v.  Knight,  3  L.  R.  A. 
409,  and  note;  ilobbs  v.  Iowa  Mut.  Ben.  Asso. 
11  L.  B.  A.  299 ;  Supreme  Lodge  K.  of  P.  v.  La 
Malta,  30  L.  B.  A.  838;  Thlbert  v.  Supreme 
Lodge,  K.  of  11.  47  L.  B.  A.  136;  Bragaw  v. 
Supreme  Lodge  K  de  L.  of  H.  54  L.  R.  A.  602 ; 
Strauss  V.  Mutual  Beserve  Fund  Life  Asso.  54 
L.  R.  A.  603 ;  Peterson  v.  Gibson,  54  L.  B  A. 
836;  and  Gaut  v.  Supreme  Council  A.  L.  of  H. 
55  U  B.  A.  465. 
G3  L.  R.  A. 


to  be  due  'on  a  mutual  benefit  certificate. 
Modified  and  af/irmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  "W.  'WilUaiiM  and  Adalbert 
Moot,  with  Messrs.  Van  Dvsen  ft  Mar- 
tin, for  appellant: 

The  rights  of  the  parties  to  this  action  are 
to  be  governed  and  controlled  by  the  terms 
of  the  contract  between  them.  This  con- 
tract is  found  in  the  Constitution  of  the  de- 
fendant association,  the  application  and 
agreement  upon  admission  thereto,  and  the 
certificate  thereafter  issued. 

HelUsnherg  v.  District  No.  1,  I.  O.  of  B.  B, 
94  N.  Y.  684;  8anger  v.  Rothschild,  123 
N.  Y.  579,  26  N.  E.  3;  8ahvn  v.  Phinney, 
134  N.  Y.  428,  31  N.  E.  1087;  Masonic  Mut.  ' 
Ben.  Boo.  v.  Burkhart,  110  Ind.  189,  10 
N.  E.  79,  11  N.  E.  449;  Supreme  Lodge, 
K.  of  P.  v.  Knight,  117  Ind.  489,  3  L.  R.  A. 
409,  20  N.  E.  479;  Poultney  v.  Bachman, 
31  Hun,  49;  Hutchinson  v.  Supreme  Tent, 
K.  of  M.  68  Hun,  365,  22  N.  Y.  Supp.  80; 
People  ex  rel.  Ooett  v.  Orand  Lodge,  A.  0. 
U.  W.  32  Misc.  628,  67  N.  Y.  Supp.  330. 

The  amendment  as  to  suicide  adopted 
by  the  defendant  association  is  within  the 
power  to  amend,  is  reasonable,  and  applied 
to  William  N.  Shipman  at  the  time  of  his 
death. 

Bacon,  Ben.  Soc.  new  ed.  §  82;  St.  Mary's 
Beneficial  Soc.  v.  Burford,  70  Pa.  321;  Su- 
preme Tent,  K.  of  M.  v.  Hammers,  81  111. 
App.  660;  Bigelow  v.  Berkshire  L.  Ins.  Co. 
93  U.  S.  284,  23  L.  ed.  918;  De  Gogorza  v. 
Knickerbocker  L.  Ins.  Co.  05  N.  Y.  232; 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1064; 
Supreme  Commandery,  K.  of  O.  R.  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332;  Su- 
preme Lodge,  K.  of  P.  v.  La  Malta,  95  Tenn. 
157,  30  L.  R.  A.  838,  31  S.  W.  493;  Hughes 
V.  Wisconsin  Odd  Fellows*  Mut.  L.  Ins.  Co. 
98  Wis.  292,  73  N.  W.  1015;  State  ex  rel. 
Schrempp  v.  Grand  Lodge  A.  O.  U.  W.  70 
Mo.  App.  456;  Daughtry  v.  Knights  of 
Pythias,  48  La.  Ann.  1203,  20  So.  712; 
Borgards  v.  Farmers*  Mut.  Ins.  Co.  79  Mich. 
440,  44  N.  W.  856;  Supretne  Lodge,  K.  of  P. 
V.  Knight,  117  Ind.  489,  3  L.  R.  A.  409,  20 
N.  E.  479:  Hohhs  v.  Iowa  Mut.  Ben.  Asso. 
82  Iowa,  107,  11  L.  R.  A.  299,  47  N.  W. 
983;  West  v.  Grand  Lodge,  A.  0.  U.  W.  14 
Tex.  Civ.  App.  471,  37  S.  W.  966;  Stohr  v. 
San  Francisco  Musical  Fund  Soc.  82  Cal. 
557,  22  Pac.  1125;  Fullenwider  v.  Supreme 
Council,  R.  L.  73  111.  App.  322;  Niblack, 
Ben.  Soc.  2d  ed.  §§  25-27;  Supreme  Lodge, 
K.  of  P.  V.  Clarke,  88  111.  App.  600;  Black, 
Constr.  &  Interpretation  of  Laws,  15; 
Brown  v.   Pendergast,   7   Allen,   427. 

The  amendment  complained  of  is  in  no 
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sense  retroactive ;  neither  is  it  subversive 
of  any  vested  right. 

Bacon,  Ben.  Soc.  91  a;  Poultney  v. 
Bachman,  31  Hun,  49;  Sanger  v.  Roths- 
child, 123  N.  Y.  579,  26  N.  E.  3;  Bourn 
v.  Bupreme  Council,  0.  M,  B.  A,  33 
Hun,  263;  Boasherg  v.  Cronan,  30  N.  Y. 
S.  R.  483,  9  N.  Y.  Supp.  664;  8t.  Pat- 
rick's Male  Beneficial  Soc.  v.  McVey,  92 
Pft.  610;  Stohr  Y.San  Francisco  Musical 
Fund  Soc.  82  Cal.  557,  22  Pac.  1125;  Wist 
v.  Grand  Lodge,  A.  0.  U.  W.  22  Or.  271,  29 
Pac.  610;  Supreme  Tent,  K.  of  M.  v.  Ham- 
mers, 81  111.  App,  560;  Supreme  Command- 
ery,  K.  of  O.  R.  v.  Ainsworth,  71  Ala.  436, 
46  Am.  Rep.  3^2;  De  Oogorza  v.  Knicker- 
bocker L.  Ins.  Co.  65  N.  Y.  232 ;  Bigelow  v. 
Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L.  ed. 
918;  Supreme  ItodgCy  K.  of  P.  v.  La  Malta, 
•95  Tenn.  157,  30  h.  R.  A.  838,  31  S."  W.  493; 
Covenant  Uut.  Life  Asso.  v.  Tuttle,  87  ill. 
App.  309;  Bagley  v.  Grand  Lodge,  A.  O,  U. 
W.  131  HI.  498,  22  N.  E.  487. 

The  agreement  as  found  in  the  record  in 
this  case  existing  between  Mr.  Shipman  and 
the  defendant  fixes  and  determines  the 
rights  and  liabilities  of  the  parties  to  this 
action.  It  is  free  from  ambiguity,  doubt, 
or  uncertainty,  and,  therefore,  it  is  its  own 
interpreter. 

Allen  V.  German  American  Ins.  Co.  123 
N.  Y.  6,  25  N.  E.  309;  Clark  v.  Fey,  121  N. 
Y.  470,  24  N.  E.  703;  Tobias  v.  Lissberger, 
105  N.  Y.  404,  59  Am.  Rep.  509,  12  N.  E. 
13;  Norrington  v.  Wright,  115  U.  S.  188, 
29  L.  ed.  3Q(i,  6  Sup.  Ct.  Rep.  12;  HUl  v. 
Blake,  97  N.  Y.  220;  Dtdght  v.  Germania 
L.  Ins.  Co.  103  N.  Y.  347,  57  Am,  Rep.  729, 
8  N.  E.  654 ;  Bank  of  Montreal  v.  Recknagel, 
109  N.  Y.  490,  17  N.  E.  217;  Lake  v.  McEl- 
fatHck,  139  N.  Y.  357,  34  N.  E.  922;  53 
Cent.  L.  J.  426. 

The  trial  court  having  found  that  the  de- 
ceased "committed  suicide,"  the  highest  au- 
thorities still  require  a  ruling  that  the  sui- 
cide of  deceased  is  fatal  to  any  claim  for 
insurance  on  his  life. 

Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  55 
N.  Y.  169,  14  Am.  Rep.  215;  Bigelow  v. 
Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L.  ed. 
918;  Ritter  v.  Mutual  L.  Ins.  Co.  109  U.  S. 
139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300; 
McClure  v.  Mutual  L.  Ins.  Co.  55  N.  Y.  051 ; 
Weed  V.  Mutual  Ben.  L.  Ins.  Co.  70  N.  Y. 
562,  1  Jones,  Ev.  §  186,  Valentine  v.  Conner, 
40  N.  Y.  254,  100  Am.  Dec.  476;  Breasted  v. 
Farmers*  Loan  d  T.  Co.  4  Hill,  75;  Clift  v. 
Schwabe,  3  C.  B.  437;  4  Bl.  Com.  189. 

Mr.  George  J.  Dikeman,  for  respond- 
ent: 

A  corporation  cannot  so  amend  its  by- 
laws as  to  affect  injuriously  any  member 
thereof,  nor  so  as  to  withdraw  any  risk 
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which  entered  into  the  contract  of  insur- 
ance. 

Parish  V.  New  York  Produce  Exchange, 
169  N.  Y.  34,  56  L.  R.  A.  149,  61  N.  E.  977; 
Weber  v.  Supreme  Tent,  K.  of  M.  172  N.  Y. 
490,  65  N.  E.  258;  Roberts  v.  Grand  Lodge, 
A.  O.  U.  W.  1T3  N.  Y.  580,  65  X.  E.  1122; 
Deuble  v.  Grand  Lodge,  A.  6.  U.  W.  66  App. 
Div.  323,  72  N.  Y.  Supp.  755;  Weiler  v. 
Equitable  Aid  Union,  92  Hun,  277,  36  N".  Y. 
Supp.  734;  McNeil  v.  Southern  Tier  Masonio 
Relief  Asso.  40  App.  Div.  581,  58  N.  Y. 
Supp.  119;  Becker  v.  Berlin  Ben.  Soc.  144 
Pa.  232,  22  Atl.  699;  Farmers*  Loan  d  T. 
Co.  V.  Aberlc,  19  App.  Div.  79,  46  N.  Y. 
Supp.  10;  Engelhardt  v.  Fifth  Ward  Per- 
manent Dime  Sav.  d  L.  Asso.  148  N.  Y.  281, 
35  L.  R.  A.  289,  42  N.  E.  710;  Starling  v. 
Supreme  Council  R.  T.  of  T.  108  Mich.  440, 
66  N.  W.  340;  Becker  v.  Farmers*  Mutual 
F.  Ins.  Co.  48  Mich.  610,  12  N.  W.  874;  Resi- 
dence  F.  Ins.  Co.  v.  Hannauold,  37  Mich.  103; 
Great  Falls  Mut.  F.  Ins.  Co.  v.  Harvey,  45 
N.  H.  292;  New  England  Mut.  F.  Ins.  Co.  v. 
Butler,  34  Me.  451;  Livingston  v.  Living- 
ston, 74  App.  Div.  261,  77  N.  Y.  Supp.  476; 
Supreme  Lodge  K.  of  P.  v.  Withers,  177  U. 
S.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep.  611. 

Death  by  suicide  is  no  defense  to  a  policy 
of  life  insurance  payable  to  a  beneficiary 
who  does  nothing  towards  the  consummaticm 
of  the  act,  and  who  does  not  derive  title  in 
any  manner  through  the  suicide,  unless  it 
is  expressly  stated  in  the  contract  of  insur- 
ance that  such  risk  is  not  assumed. 

May,  Ins.  §  323. 

To  make  suicide  by  a  sane  person  a  de- 
fense  to  a  policy  which  does  not  contain  any 
reference  to  the  matter,  the  estate  of  the  life 
insured  must  be  enhanced  by  his  death,  as 
where  the  policy  is  payable  to  the  life  in- 
sured, or  to  the  executors,  administrators, 
creditors,  or  assigns  thereof. 

Amicable  Soc.  v.  Bolland,  4  Bligh  N.  R. 
194,  2  Dow  &  C.  1;  Breasted  v.  Farmers' 
Loan  d  T.  Co.  4  Hill,  75,  8  X.  Y.  209;  Clift 
V.  Schuxibe,  3  C.  B.  437;  Bradley  v.  Mutual 
Ben.  L.  lus.  Co.  45  N.  Y.  422,  6  Am.  Rep. 
115;  Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co. 
55  N.  Y.  169,  14  Am.  Rep.  215;  May.  Ins. 
chap.  15,  §  324;  see  also  note  to  Hunter*s 
Case,  5  Mann.  &  G.  639. 

Suicide  by  a  sane  person  will  be  no  de- 
fense to  a  policy  upon  his  life  which  does 
not  contain  any  reference  to  the  risk,  if  the 
estate  of  the  life  insured  will  not  be  en- 
hanced by  his  death,  as  where  the  policy  is 
payable  to  some  tdird  party  who  has  an  in- 
surable interest  in  his  life,  but  who  does 
not  take  either  as  executor,  administrator, 
creditor,  or  assign. 

Grisicold  V.  Sawyer,  126  N.  Y.  411,  26  N. 
E.  464;  Dannhauser  v.  WaUenstein,  169  N. 
Y.   199,  02  N.  E.  160;   Whitehead  v.  New 
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York  L.  Ins.  Co.  102  N.  Y.  143,  66  Am.  Rep. 
787,  6  N.  E.  267;  Bolmea  ▼.  Caiman,  138  N. 
Y.  369,  20  L.  R.  A.  566,  34  N.  E.  205;  Bliss, 
lAfe  Ins,  §  348;  Millard  v.  Brayion,  177 
Mass.  533,  52  L.  R.  A.  117,  59  N.  E.  436; 
Knickcrboclcer  L.  Ins.  Co.  v.  Weitz,  99  Mass. 
157;  Chapin  v.  FelUnoes,  36  Conn.  132,  4 
Am.  Rep.  49;  Burt  v.  Union  Cent,  L.  Ins. 
Co.  187  U.  S.  362,  47  L.  ed.  216,  23  Sup.  Ot. 
Rep.  139,  Affirming  69  L.  R.  A.  393,  44 
C.  C.  A.  548,  105  Fed.  419;  Hellenherg  v. 
District  Xo.  1,  I.  0.  of  B.  B.  94  N.  Y.  580; 
Finh  V.  Fink,  171  N.  Y.  616,  64  N.  E.  506; 
May,  Ins.  chap.  15,  §  324;  Richards,  Ins. 
S§  128,  184;  Kerr,  Ins.  p.  394,  %  150;  Nib- 
lack,  Ben.  Sec.  §  156;  3  Joyce,  Ins.  §  2653; 
3  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1016; 
Patterson  v.  "Saiural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  118,  42  L.  R.  A.  253,  75  N.  W. 
980;  Seller  y.  Economic  Life  Asso.  105 
Iowa,  87,  43  L.  R.  A.  537,  74  N.  W.  941; 
Parker  v.  Des  Moines  Life  Asfio.  108  lowu, 
117,  78  N.  W.  826;  Morris  v.  State  Mut.  Life 
Assur.  Co.  183  Pa.  563,  39  Atl.  52;  Karow 
V.  Continental  Ins.  Co.  57  Wis.  56,  46  Am. 
Kep.  17,  15  X.  W.  27;  Com.  v.  Wachendorf, 
141  Mass.  270,  4  N.  E.  817;  McCoy  v.  North- 
icesfem  Mut.  Relief  Asso.  92  Wis.  677,  47 
L..  R.  A.  681,  66  N.  W.  697;  Mills  v.  Beh- 
stock,  29  Minn.  380,  13  N.  W.  162;  Kerr  v. 
Minnesota  Mut.  Ben.  Asso,  39  Minn.  174,  39 
N.  W.  312. 

IXremer,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  a  co-operative  life  in- 
surance corporation,  organized  under  the 
laws  of  Pennsylvania,  and  doing  business  in 
this  state.  The  plaintiff  is  the  designated 
beneficiary  in  a  certificate  issued  to  her  hus- 
band by  the  defendant  in  March,  1897, 
for  the  sum  of  $2,500,  payable  to  the 
plaintifi*  upon  the  death  of  her  husband. 
The  latter  came  to  his  death  by  sui- 
•cide  in  April,  1900,  in  the  state  of 
Pennsylvania.  When  the  benefit  certificate 
was  issued,  neither  it  nor  the  by-laws  of  the 
defendant  contained  any  provision  against 
suicide;  but  in  May,  1897,  the  by-laws  were 
amended  by  adding  thereto  a  section  which 
reads  as  follows:  "The  benefit  certificate 
issued  to  a  member  shall  become  voitl  and 
all  benefits  thereunder  shall  be  forfeited  in 
case  the  insured  shall  die  by  suicide,  felo- 
nious or  otherwise,  sane  or  insane,  or  by  his 
-own  hand,  sane  or  insane:  Provided,  that 
in  such  case  there  shall  be  refunded  to  the 
beneficiary  named  in  said  certificate,  the 
amount  of  all  payments  made,  together  with 
interest  thereon  at  the  rate  of  3  per  cent. 
p^  annum."  The  application,  signed  by 
pla]ntifi''s  husband,  upon  which  the  benefit 
certificate  herein  was  issued,  contained  the 
following  stipulation:  .  "I  do  hereby  agree 
•63  L.  R.  A. 


J  that  compliance  on  my  part  with  all  the 
laws,  rules,  regulations,  and  requirements 
now  in  force  or  that  may  hereafter  be  en- 
acted by  the  association  is  the  express  com- 
dition  upon  which  I  am  entitled  to  partici- 
pate in  the  beneficiary  fund,  and  to  the 
amount  named  in  the  constitution  and  laws 
of  the  association.  I  further  agree  that 
should  my  death  be  caused  by  or  through  in- 

I  temperance,  or  any  illegal  act  of  my  own, 
all  my  right,  title,  and  interest  in  the  bene- 
ficiary fund  shall  revert  to  the  association." 
When  the  plaintiff,  after  her  husband's 
death,  demanded  payment  of  the  amount 
specified  in  the  certificate,  it  was  refused  by 
the  defendant  upon  the  ground  that,  by  com- 
mitting suicide  the  insured  had  forfeited  all 
rights  which  he  or  his  beneficiary  might 
otherwise  have  had  under  the  certificate  of 
insurance.  Thereupon  this  action  was 
brought.  At  trial  court  it  was  held  that  the 
amended  by-law  above  quoted  was  valid,  but 
was  not  intended  to  apply  to  outstanding 
beneficiary  certificates,  and  it  was  upon  this 
theory  that  plaintiff  was  permitted  to  re- 
cover. The  judgment  entered  upon  this  de- 
cision was  affirmed  at  the  appellate  division 
without  written  opinion.  Upon  this  appeal 
the  correctness  of  thii  judgment  is  chal- 
lenged by  the  defendant  upon  several 
grounds:  (1)  It  is  contended  that  under 
the  amended  by-law  referred  to  the  suicide 
of  the  insured  worked  a  forfeiture  of  all 
benefits  provided  for  in  the  contract.  (2) 
It  is  urged  that,  even  if  the  amended  by-law 
is  not  valid  in  its  entirety,  it  is  binding  in 
the  case  at  bar.  (3)  It  is  claimed  that,  if 
the  amended  by-law  had  never  been  enacted, 
the  plaintiff  would  not  be  entitled  to  recov- 
er under  the  facts  of  this  case.  We  will 
briefly  consider  these  points  in  the  order 
in  which  they  have  been  stated. 

The  plaintiff's  husband,  as  we  have  seen, 
became  a  member  of  the  defendant  in  March, 
1897.  The  amended  by-law  under  discussion 
was  adopted  in  May,  1897.  In  the  absence  of 
a  finding  to  the  contrary,  we  must  assume 
that  its  enactment  was  regular,  and  in  axj- 
cordance  with  the  provisions  of  defendant's 
constitution.  By  the  express  terms  of  the 
contract  between  the  plaintiff's  husband  and 
the  defendant,  the  former  agreed  to  comply 
with  "all  the  laws,  rules,  regulations,  and 
requirements  now  in  force  or  that  may  be 
hereafter  enacted"  by  the  latter.  Under 
these  conditions  all  by-laws  regularly  adopt- 
ed by  the  defendant  became  retrospective  as 
well  as  prospective  in  their  operation  upon 
the  plaintiff's  husband,  except  as  to  rights 
which  had  become  fixed  or  vested  by  the 
ternia  of  the  original  contract.  In  the  orig- 
inal contract  there  was  no  mention  of  death 
by  self-destruction  or  suicide  of  a  member, 
whether  sane  or  insane.    As  the  death  of  a 
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member  might  result  from  any  one  of  a 
number  of  diseases  or  causes  which  were  not 
specifically  enumerated  in  the  contract,  so 
self-destruction  might  be  the  culmination  of 
mental  derangement  superinduced  by  causes 
as  uncontrollable  as  some  forms  of  physical 
disease.  When  the  deat]^  of  an  insured  per- 
son is  due  to  such  a  cause,  the  insurer  is 
always  liable  to  the  beneficiary,  unless  the 
particular  cause  is  one  which,  by  the  ex- 
press terms  of  the  contract,  is  excepted  from 
the  risk.  As  the  contract  was  silent  upon 
the  subject  of  self-destruction  by  the  insured 
while  insane,  death  from  that  cause  was 
clearly  within  its  terms.  Upon  the  execu- 
tion of  the  contract  the  insured,  therefore, 
acquired  a  fixed  and  vested  right  to  insur- 
ance covering  that  risk.  No  subsequent 
amendment  of  the  by-laws  could  affect  that 
right  without  the  express  assent  of  the  in- 
sured. This  doctrine  has  recently  been  re- 
afiirmed  by  this  court  in  Weher  v.  Supreme 
Tent,  K.  of  M.  172  N.  Y.  490,  66  N.  E.  268, 
and,  if  we  could  here  end  the  discussion  of 
this  case  upon  the  assumption  that  plain- 
tiff's husband  was  insane  when  he  took  his 
life,  the  Weber  Case  would  be  a  controlling 
authority  in  favor  of  this  plaintiff^s  right 
to  recover. 

But  we  cannot  stop  here.  The  learned 
trial  court  has  found  that  the  plaintiff's 
husband  committed  suicide.  There  is  no 
finding  whether  he  was  sane  or  insane.  Foi 
colloquial  purposes  the  term  "suicide"  is  at 
once  sufficiently  specific  and  comprehensive 
to  cover  all  kinds  of  human  self-destruction. 
But,  if  the  law  is  to  distinguish  between 
the  self-destruction  of  the  insane  and  the 
self -inflicted  death  of  the  sane,  insurance 
contracts  must  be  construed  in  the  light  of 
definitions  which  express  the  distinction. 
Our  Penal  Code  defines  suicide  as  the  in- 
tentional taking  of  one's  own  life  (§  172), 
and  the  definitions  referred  to  in  Weher  v. 
Supreme  Tent,  K.  of  M.  172  N.  Y.  490,  65  N. 
£.  268,  are  to  the  same  effect.  Intent  is  of 
the  essence  of  the  act,  and  this  presupposes 
reason  or  sanity.  Thus  the  unqualified 
finding  of  the  learned  trial  court  that  plain- 
tiff's husband  committed  suicide  is,  in  ef- 
fect, a  determination  that  it  was  the  in- 
tentional act  of  a  sane  man.  Aside  from 
this,  however,  there  is  the  presumption  of 
sanity  which  must  be  entertained  in  the  ab- 
sence of  proof.  Insanity  cannot  be  predicat- 
ed -simply  upon  the  act  of  self-destruction, 
for  human  experience  has  shown  that  sane 
men  have  taken  their  own  lives.  To  the 
extent  that  the  amended  by-law  provides 
for  a  forfeiture  of  contract  rights  in  the 
event  of  suicide  by  the  insured  while  he 
was  sane,  it  is  valid,  first,  because  it  in- 
vades no  vested  right  of  the  insured,  and, 
second,  because  it  is  a  fundamental,  though 
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unexpressed,  part  of  the  original  eontraci 
that  the  insured  should  not  intentionally 
cause  his  own  death.  If  we  assume,  there- 
fore, that  the  original  contract  and  by-laws 
were  silent  upon  the  subject  of  suicide  by 
the  insured  while  sane,  the  amended  by-law 
is  valid  because  there  can  be  no  such  thing 
as  a  vested  right  to  commit  suicide,  and  for 
the  further  reason  that  it  is  nothing  more 
than  the  written  expression  of  a  provision 
which  the  law  had  read  into  the  contract  at 
its  inception. 

But  the  original  contract  was  not  silent 
in  this  regard.  In  his  application  for  insur- 
ance the  plaintiff's  husband  expressly  stipu- 
lated that,  in  case  his  deaUi  should  be 
caused  by  any  illegal  act  of  his  own,  all  his 
right,  title,  and  interest  in  the  beneficiary 
fund  should  revert  to  the  association.  At 
common  law,  suicide  was  a  crime,  which 
was  followed  by  the  forfeiture  of  the  of- 
fender's property.  In  this  state  it  is  de- 
nominated "a  grave  public  wrong"  (Penal 
Code,  §  173),  but,  owing  to  the  impossibil- 
ity of  reaching  the  successful  perpetrator, 
no  forfeiture  is  imposed.  Plaintiff's  hus- 
band came  to  his  death  in  Pennsylvania.  In 
the  absence  of  evidence  upon  the  subject,  it 
is  to  be  presumed  that  the  common  law  pre- 
vails there.  This  view  of  the  case  leads  to 
the  conclusion  that  in  committing  suicide 
the  plaintiff's  husband  was  guilty  of  a 
crime,  and  all  crime  is  illegal.  It  Is,  to  say 
the  least,  doubtful  whether  the  rule  of  the 
common  law,  declaring  suicide  to  be  malum 
in  ee,  has  been  abrogated  by  the  provisions 
of  our  Penal  Code;  but,  whether  we  invoke 
the  stem  morality  of  the  common  law  or 
the  more  merciful  decree  of  our  own  statute, 
which  declares  suicide  to  be  a  ''grave  public 
wrong,"  it  may  fairly  be  called  an  illegal 
act  within  the  purview  of  the  language  of 
the  contract  herein,  and,  if  so,  the  contract 
is  rendered  nugatory  by  force  of  its  own 
provisions. 

Although  the  foregoing  conclusions  are 
decisive  of  the  case,  we  think  the  third  de- 
fense above  referred  to  presents  a  question 
that  is  fairly  raised,  and  that  ought  to  be 
decided  for  the  benefit  of  all  concerned  in 
contracts  of  this  kind.  What  are  the  plain- 
tiff's rights,  if  we  treat  the  case  as  one  in 
which  there  is  no  provision,  either  in  the 
by-laws  or  the  contract,  relating  to  suicide 
by  the  insured  while  sane?  We  have  al- 
ready suggested  that  it  is  an  inherent  and 
fundamental  part  of  every  such  contract 
that  the  insured  shall  not  intentionally  take 
his  own  life.  No  act  so  contrary  to  good 
morals  and  the  usual  course  of  human  na- 
ture should  be  held  to  be  within  the  con- 
templation of  the  parties  to  a  contract  for 
life  insurance,  unless  it  is  clearly  and  un- 
equivocally expressed.    The  learned  counsel 
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for  the  plaintiff  admits  the  force  of  the  ar- 
gument AS  applied  to  cases  in  which  the 
estate  of  the  suicide  is  enhanced  hy  his  ovnx 
wrong,  but  he  injsists  that  it  has  no  appli- 
eation  to  eases  in  which  the  beneficiary 
named  in  the  policy  or  certificate  takes  the 
inaurance  money  directly  by  the  terms  of 
the  contract,  and  not  derivatively,  as,  for 
instance,  in  the  capacity  of  heir  or  legal 
representative  of  the  suicide.  It  is  argued 
that  in  the  latter  case  those  who  take  the 
suicide's  estate  by  mere  operation  of  law 
are  no  more  entiUed  to  enjoy  the  fruits  of 
his  wrong  than  he  himself  would  be  en- 
titled to  profit  by  his  own  wrong  if  living, 
but  that  a  different  principle  applies  where 
the  beneficiary  has  a  vested  interest  in  the 
contract  from  the  instant  that  it  is  entered 
into  for  his  benefit.  That  is  precisely  the 
difference  betwe^i  the  contract  in  the  case 
at  bar  and  an  ordinary  insurance  policy 
payable  directly  to  a  named  beneficiary. 
Under  chap.  80,  p.  59,  of  the  Laws  of  1840, 
and  the  acts  amendatory  thereof,  a  wife  has 
an  insurable  interest  in  her  husband's  life, 
which  may  be  made  the  subject  of  a  con- 
tract either  directly  between  the  wife  and 
the  insurer  or  between  the  latter  and  the 
husband  for  the  benefit  of  his  wife.  Where 
such  insurance  is  effected  by  the  husband, 
he  is  held  to  be  the  agent  of  the  wife,  and 
the  latter  acquires  a  vested  interest  in  the 
policy  at  the  moment  of  its  delivery  to  the 
insured.  Whitehead  v.  New  York  L.  In8. 
Co.  102  N.  Y.  143,  56  Am.  Rep.  787,  6  N. 
B-  267;  Holmea  v.  Oilman,  138  N.  Y.  382, 
20  L.  R.  A.  560,  34  N.  E.  205. 

It  is  undoubtedly  true  that  in  the  case  of 
a  contract  valid  at  its  inception  such  vested 
rights  cannot  be  affected  or  impaired  by  the 
subsequent  fraud  or  wrong  of  the  insured. 
But  what  are  the  vested  rights  of  a  bene- 
ficiary under  a  certificate  like  the  one  held 
by  the  plaintiff  herein?  The  argument  in 
her  behalf  proceeds  upoa  the  theory  that 
there  is  a  strict  analogy  between  regular  life 
insurance  and  co-operative  or  assessment  life 
insurance,  and  this  is  where  we  think  the 
inherent  weakness  of  plaintiff's  case  becomes 
apparent.  Under  the  ordinary  life  insur- 
ance policy  taken  out  by  the  insured  for 
the  benefit  of  a  third  person,  or  by  a  third 
person  for  his  own  benefit  on  the  life  of  the 
insured,  the  beneficiary  takes  a  vested  in- 
terest in  the  policy,  and  the  fund  payable 
thereon,  from  the  moment  that  the  policy  is 
delivered.  His  rigtits,  when  once  thus  vest- 
ed, cannot  be  defeated  by  the  subsequent 
acts  of  the  assured.  The  assured  has  no 
power  of  disposition  over  the  same  without 
the  consent  of  the  beneficiary,  and  upon  the 
death  of  the  insured  neither  his  personal 
representatives  nor  his  creditors  have  any 
interest  in  the  proceeds  of  such  a  contract. 
63  L.  R.  A. 


The  principle  governing  such  a  contract  is 
well  stated  by  Chief  Justice  Puller  in  Cen- 
tral Nat.  Bank  v.  Hume,  128  U.  S.  195,  206, 
32  L.  ed.  370,  376,  9  Sup.  Ct.  Rep.  41,  44, 
as  follows:  "It  is,  indeed,  the  general  rule 
that  a  policy,  and  the  money  to  become  due 
under  it,  belong,  the  moment  it  is  issued, 
to  the  person  or  persons  named  in  it  as  the 
beneficiary  or  beneficiaries,  and  that  there 
is  no  power  in  the  person  procuring  the  in- 
surance by  any  act  of  his,  by  deed  or  by 
will,  to  transfer  to  any  other  person  the  in- 
terest of  the  person  named."  This  was  the 
principle  enunciated  in  Pingrey  v.  National 
L.  Ins.  Co.  144  Mass.  374,  11  N.  E.  562, 
where  the  insured  had  taken  out  an  endow- 
ment policy,  payable  to  his  mother  in  case 
of  his  death  before  the  endowment  should  ac- 
crue. The  insured  subsequently  married, 
surrendered  his  policy,  and  took  out  a  new 
one,  payable  to  his  wife.  It  was  there  held 
that,  notwithstanding  his  attempt  to  vest 
the  proceeds  of  the  policy  in  his  wife,  the 
mother  was  entitled  thereto.  See  also  Barry 
V.  Brune,  71  N.  Y.  261.  This  principle  has 
been  applied  to  cases  where  the  assured  in- 
tentionally took  his  life  by  his  own  hands. 
Fitch  V.  American  Popular  L.  Ins.  Co.  59  N. 
Y.  557,  17  Am.  Rep.  372;  MorHs  v.  State 
Mut,  Life  Aasur,  Co.  183  Pa.  563,  39  Atl. 
52;  Seiler  v.  Economic  Life  Asso.  105  Iowa, 
87,  43  L.  R.  A.  537,  74  N.  W.  941.  Where, 
however,  the  policy  is  taken  out  for  the 
benefit  of  the  insured  himself,  or  his  estate, 
the  principle  does  not  apply  in  case  he  in- 
tentionally takes  his  own  life.  In  such  a 
case  the  persons  who  take  the  proceeds  of 
^e  policy  take  through  the  insured,  and 
not  under  a  contract  made  with  them,  or  ^ 
for  their  benefit,  as  in  the  cases  above  re-* 
ferred  to.  They  therefore  stand  in  the  place 
of  the  insured,  and  are  bound  by  the  same 
laws  and  limitations  which  would  bind  the 
insured,  through  whom  they  take.  As  the 
insured  could  not  take  advantage  of  his 
own  wrong,  so  those  who  represent  him  can- 
not be  permitted  to  benefit  by  it.  This  is  the 
rule  laid  down  in  Ritter  v.  Mutual  L.  Ins. 
Co.  169  U.  S.  139,  42  L.  ed.  693,  18  Sup.  Ct. 
Rep.  300,  and  applied  in  the  following 
cases:  Amicable  8oc.  v.  Bolland,  4  Bligh 
N.  R.  194-211;  Breasted  v.  Farmers*  Loan 
<£•  T.  Co.  8  N.  Y.  299,  59  Am.  Dec.  482;  Bor- 
radaile  v.  Hunter,  5  Mann.  &  G.  639;  Clift 
V.  Schwabe,  3  C.  B.  437 ;  Bradley  v.  Mutual 
Ben.  L.  Ins.  Co.  45  N.  Y.  422,  6  Am.  Rep. 
115;  Smith  v.  National  Ben.  Soc.  123  N.  Y. 
85,  9  L.  R.  A.  616,  25  N.  E.  197. 

A  contract  of  insurance  based  upon  mem- 
bership in  a  benefit  society  rests  upon  rad- 
ically different  l^^l  principles  than  those 
which  govern  the  ordinary  life  insurance 
policy.  As  stated  by  Bacon  in  his  work  on 
Benefit  Societies   (§  321):     "The  chief  dif- 
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ference  *  between  the  ordinax7  contracts  of 
life  insurance  companies  and  those  usual  in 
benefit  societies  is  that  in  the  former  the 
policy  and  docimients  referred  to  in  it  con- 
tain the  agreement,  while  in  the  latter  the 
certificate,  together  with  the  charter  and 
by-laws,  are  to  be  looked  to  for  the  c<mi- 
tract."  This  distinction  is  clearly  empha- 
sized in  Sahin  v.  Phinney,  134  N.  Y.  428,  31 
N.  E.  1088,  where  this  court  said:  "The 
statute  under  which  the  corporation  was 
organized,  its  by-laws,  together  with  the  ap- 
plication for  and  the  certificate  of  member- 
ship, constituted  the  contract  which  existed 
between  the  member  and  the  society,  which 
instruments,  construed  together,  measure 
the  rights  of  these  litigants.  Any  person 
who  became  an  appointee  in  such  a  certifi- 
<!ate  took  the  position  subject  to  the  abso- 
lute right  of  the  member  to  substitute  a 
new  one  at  any  moment.  The  rights  ac- 
quired by  the  member  by  virtue  of  this  re- 
lation did  not  amount  to  a  chose  in  action. 
He  had  no  interest  in  the  society  that  was 
assignable  or  transferable  until  some  right 
of  action  had  accrued.  The  appointee  had 
no  vested  interest  in  the  sum  which  might, 
in  a  contingency,  become  payable  on  death 
of  the  member;"  citing  Uellenherg  v.  Dis- 
trict No,  J,  /.  0.  of  B.  B,  94  N.  Y.  680; 
Sanger  v.  Rothschiid,  123  N.  Y.  577,  26  N. 
E.  3;  Bown  v.  Supreme  Council,  C.  M,  B.  A, 
33  Hun,  203;  and  Boasberg  v.  Gronatt,  30 
N.  Y.  S.  R.  483,  9  N.  Y.  Supp.  604. 

So  the  plaintiff,  as  the  beneficiary  named 
in  the  certificate  herein,  took  it  subject  to 
change  in  accordance  with  the  constitution 
and  by-laws  of  the  defendant;  and  there- 
fore she  acquired  no  vested  interest  in  eith- 
er the  certificate  or  the  money  to  be  paid 
upon  it. 

The  foregoing  views  as  to  the  eifect  of 
such  a  contract  as  the  one  at  bar  do  not  de- 
pend wholly  upon  the  authority  of  the  re- 
ported cases,  for  the  statute  itself  (Insur- 
ance Law,  §  238  [Laws  1897,  p.  2025,  chap. 
690] )  provides  in  express  terms  that  a  mem- 
ber of  a  benefit  society  has '  the  right  to 
change  the  beneficiary  named  in  the  certifi- 
cate without  the  consent  of  a  previously 
named  beneficiary.  Plaintiff's  rights  were 
subject  to  revocation.  They  could  be  af- 
fected by  the  acts  of  her  husband.  They 
were  dependent  upon  the  limitations  of  the 
contract  by  which  her  husband  was  bound, 
and,  in  short,  were  no  greater  than  those  of 
the  husband's  personal  representatives 
would  "nave  been  in  an  ordinary  contract  of 
insurnnce  wherein  they  might  have  been 
named  as  beneficiaries.  It  must  follow  that 
a  beneficiary  imder  a  certificate  issued  by 
a  benefit  association,  who  takes  his  rights 
through  the  insured,  and  subject  to  the 
terms  of  the  contract  entered  into  by  him, 
63  L.  K.  A. 


can  no  more  I  ^nefit  by  the  wrong  of  the  in- 
sured in  wilfully  and  intentionally  taking 
his  own  life  than  the  legal  representatives 
of  the  insured  in  an  ordinary  life  insnranoe 
policy  could  under  the  same  conditions. 

The  caae  of  Weber  v.  Supreme  Tent,  K. 
of  M.  172  N.  Y*.  490,  66  N.  E.  258,  is  not  in 
conflict  with  this  doctrine,  fpr  in  that  case 
there  waa  a  finding  that  the  deceased  mem- 
ber took  his  life  while  insane,  and,  as  al- 
ready pointed  out,  that  was  a  risk  which 
was  included  in  his  contract,  and  therefore 
his  beneficiary  was  entitled  to  claim  the 
fund.  It  must  be  admitted,  however,  that 
the  views  above  expressed  cannot  be  recon- 
ciled with  the  decision  in  Darrow  v.  Family 
Fund  Soc.  116  N.  Y.  637,  6  L.  R.  A.  495,  22 
N.  £.  1093.  In  that  caae  the  particular 
phase  of  the  question  here  discussed  was 
not  presented.  There  the  discussion  in  re- 
spect to  the  effect  of  the  suicide  of  the  mem- 
ber rested  upon  the  case  of  Fitch  v.  Ameri- 
can  Popular  L.  /iw.  Co.  59  N.  Y.  557,  17 
Am.  Rep.  372 ;  but,  aji  that  was  an  ordinary 
life  insurance  contract,  it  was  not  an  au- 
thority up<m  the  facts  of  the  Darrow  Case. 
To  the  extent,  therefore,  that  there  is  a  con- 
flict between  the  Darrow  Case  and  the  case 
at  bar,'  we  feel  constrained  to  overrule  the 
fonner. 

We  may  add  in  conclusion  that  many 
cases  in  other  jurisdictions  are  cited  by  the 
learned  counsel  for  the  plaintiff  in  support 
of  the  contention  that  under  contracts  of 
insurance  valid  in  their  inception,  which 
contain  no  provision  against  suicide,  and 
are  payable  directly  to  nominated  benefi- 
ciaries, the  insurer  is  liable  regardless  of 
the  manner  in  which  the  insured  came  to 
his  death.  As  above  indicated,  our  decision 
is  not  at  variance  with  those  cases  which 
are  based  upon  ordinary  contracts  of  insur- 
ance. Among  the  cases  cited,  however,  there 
are  some  in  which  the  courts  of  other 
states  have  gone  to  the  extent  of  applying 
this  principle  to  beneficiary  certificates  like 
the  one  in  the  case  at  bar,  and  these  cases 
we  must  decline  to  follow. 

These  views  would  require  a  reversal  of 
the  judgment  herein  but  for  the  provision 
in  the  am^ided  by-law  referred  to,  which 
entitles  the  plaintiff  to  have  refunded  to  her 
all  payments  made  upon  the  certificate,  to- 
gether with  interest  thereon  at  the  rate  of 
3  per  cent  per  annum.  Under  this  pro- 
vision we  will  modify  the  judgment  by  de- 
ducting therefrom  the  excess  over  sueh  pay- 
ments and  interest  as  stated,  and,  as  thus 
modified,  affirm  the  same,  without  cost»  to 
either  party  in  this  court. 

Parker,  Ch.  J.,  and  Gray,  O^Briea, 
and  Cnllen,  JJ.,  concur.  Bartlettf  J., 
concurs  in  result.    Martin,  J.,  not  voting. 
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PEOPLE  of  the  State  of  New  York,  Respt., 

James  P.  SULLIVAN,  Appt. 

(173  N.  Y.  122.) 

t.  T4»  flifstiilii  «  seneral  -rerdict  of 
inillty  In  «  crlmln*!  c«ae  gubmltted  to 
the  Jary  under  two  distinct  theories  as  to 
the  guilt  of  accused,  the  evidence  must 
be  sufficient  to  sustain  a  conviction  upon 
either. 

2.  There  la  no  mneik  Inconalstency  be- 
tween «  claim  of  deliberate  deslsa 
to  effect  another'*  death  and  one  of  ef- 
fecting it  during  an  attempt  to  commit  a 
felony,  so  as  to  prevent  the  submission  of 
both  theories  to  the  Jury  upon  the  question 
of  murder  in  the  first  degree,  where  the  facts 


show  the  killing  of  a  police  officer  during  an 
expedition  having  burglary  in  view. 

3.  To  anataln  a  conviction  upon  a 
charge  of  murder  In  tbe  llrat  decree, 
-«vbere  the  facta  abow  tbe  killing  of 
a  police  officer  during  an  expedition  un- 
dertaken for  the  purpose  of  committing 
burglary.  It  is  not  necessary  that  all  the 
Jurors  should  agree  that  there  was  a  delib- 
erate and  premeditated  design  to  take  life,  or 
that  accused  was,  at  the  time  of  the  killing, 
engaged  in  an  attempt  to  commit  a  felony ; 
It  is  sufficient'  that  each  Juror  is  convinced 
beyond  a  reasonable  doubt  that  accused  com- 
mitted the  crime  which  the  statute  desig- 
nates as  murder  in  the  first  degree,  when 
a  killing  is  perpetrated  under  either  condi- 
tion. 

4.  Evidence  tbat  accnaed  and  otbera 
armed  tbemaelvea  and  atarted  ont  to 


NoTi. — Homicide  in  the  commission  of  an  un- 
lawful act, 

I.  Scope,  354. 
II.  General  rules,  354. 
III.  Homicide  in  the  commission  of  felonies. 

a.  General  and  common-law  rules,  354. 

b.  Statutory  provisions  as  to, 

1.  Their  terms  generally,  355. 

2.  Their   construction    and    effect 

on  common-law  rules  gener- 
ally, 357. 

c.  The  effect  of  the  felony. 

1.  G^eneral  statement  as  to,  358. 

2.  The  preiHiiling  rule,  358. 

3.  Exceptions,  360. 

d.  The  act  of  killing. 

1.  With  reference  to  criminality, 

361. 

2.  With  reference  to  metJiods  of 

effecting,  362. 

e.  The  felony;  nature  of. 

1.  At  common  law  and  under  gen- 

eral statutes,  363. 

2.  Under  statutes  naming  particu- 

lar felonies,  365. 

3.  Doctrine  that  rule  is  confined 

to  independent  felonies,  367. 

f.  Tiecessary  relationship  between  fel- 

ony and  killing, 

1.  What  sufficient  generally,  368. 

2.  Distinction     between    prepara- 

tion and  attempt,  371. 

g.  Killing  in  the  perpetration  of  acts 

naturally  tending  to  destroy 
life. 

1.  Scope;  general  rules,  372. 

2.  Grossly  improper  tfse   of  fire- 

arms, 373. 

3.  Assaults,  375. 

4.  Dueling,  377. 

5.  Derailing  railway  train,  378. 
IV.  Homicide  in  the  commission  of  unlawful 

acts  not  felonies. 

a.  General  and  common-law  rules,  370. 

b.  Statutory  provisions  as  to,  380. 
c  The  preliminary  unlawful  act. 

1.  Its  nature;  what  is  unlawful 

generally,  381. 

2.  Rule   that  it   must  not  he  an 

ingredient  of  the  kUllng,  382. 
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IV.  c. — continued. 

8.  In  particular  cases. 

(a)  Games,  sports,  and  ath- 

letic        performances, 
383. 

(b)  Mutual  combat,  384. 

(c)  Other  miscellaneous  mat- 

ters, 385. 
d.  What  constitutes  killing  in  commis- 
sion of  unlawful  act. 

1.  Generally,  386. 

2.  Improper     use     of     dangerous 

weapons. 

(a)  Drawing  contrary  to  law, 

887. 

(b)  Neglif/ently  and  careless- 

ly handling,  389. 

3.  Assaults,   301. 

V.  Abandonment  of  unlawful  design,  392. 
VI.  Homicide  in  resisting  arrest,  302. 
Til.  Homicide  in  carrying  out  unlawful  con- 
spiracy, 392. 
VIII.  Homicide  by  act  aimed  at  another,  302. 
IX.  yegligent  homicide,  302. 
X.  Homicide   in   attempting    or   committing 
abortion,  392. 
XI.  Homicide  by  ewcessive  of  improper  chas- 
tisement, 393. 
XII.  The   indictment. 

a.  Application  of  general  rules,  303. 

b.  In  case  of  killing  in  the  commission 

of  a  felony,  303. 
c  In  case  of  kUling  in  the  commission 
of  an  unlawful  act,  not  a  felony, 
305. 
XIII.  Evidence. 

a.  Application   of  general  rules,   307. 

b.  Admissibility  generally,  307. 

c.  Effect  of  rule  against  proof  of  other 

crimes,  308. 

d.  Sufficiency,  308. 
XIV.  Instructions. 

a.  Application     of  general  rules,  401. 

b.  As  to  killing  in  the  commission  of 

a  felony,  401. 

c.  As    to    involuntary    manslaughter, 

402. 
XV.  The  conviction  or  acquittal. 

a.  Power   to   convict  of  a   lower  de- 

gree, 404. 

b.  Affect  of,  as  a  bar,  405. 
XVI.  Conclusion,  405. 

23 


854 


New  York  Coubt  or  Afpeaas. 


Jav., 


eommit  a  hurmlmrTt  and  that  they  en- 
countered and  killed  a  police  officer  near  the 
scene  of  the  Intended  crime,  le  sufficient  to 
sustain  a  finding  of  deliberation  and  premedi- 
tation necessary  to  constitute  the  crime  of 
murder  in  the  first  degree,  although  there  is 
also  eyldence  that  the  officer  was  the  first 
to  fire. 
5.  A  llndlns  that  aeensed  waa  easajred 
la  aa  attempt  to  eommit  a  barfflarr 
at  the  time  he  killed  a  police  officer, 
so  as  to  constitute  the  crime  of  murder  In 
the  first  degree,  is  justified  by  evidence  that 
he  and  his  associates  armed  themselves  and 
started  towards  the  objective  point  of  the 
burglary,  stealing  necessary  implements  on 
the  way,  and  that,  while  inspecting  the  build- 
ing which  they  Intended  to  burglarise,  with 
intent  to  break  it  open,  which  they  would 
have  done  had  their  design  not  been  frus- 
trated, the  officer  was  encountered  and 
killed. 


«.  An  ladlctmeat  for  marder  la  the 
eommon-law  form  la  aaffldent  to  ad- 
mit proof  of  facts  to  bring  a  homicide 
within  statutory  definitions  of  murder  in  the 
first  degree. 

(O'Brien,  J,,  diuemts.) 
(January  0,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  a  Trial  Term  of  the  Supreme  Court 
for  Schoharie  County  convicting  him  of 
murder.     Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mesarn,  8.  I^  Mmjhmm.  and  C.  B.  ICay- 
ham,  for  appellant: 

There  was  no  evidence  of  a  deliberate  and 
premeditated  design  to  effect  the  death  of 
the  person  killed,  or  of  another. 


I.  Soope, 

It  will  be  seen  in  subsequent  subdivisions  of 
this  note  that  there  is  a  conflict  of  opinion  as 
to  whether  the  rules  of  law  and  statutory  en- 
actments, by  which  killing,  though  without 
malice  or  intent  to  kill,  is  murder  when  done 
in  the  commission  of  a  felony,  and  manslaughter 
when  done  in  the  commission  of  a  criminal  act 
not  a  felony,  are  confined  in  their  application 
to  Independent  substantive  criminal  acts,  in- 
dependent of  personal  violence  to  the  deceased; 
or  as  to  whether  they  also  apply  to  such  per- 
sonal violence,  though  such  personal  violence 
itself  constitutes  the  killing,  and  is  a  single 
act  differing  only  from  the  acts  of  violence  by 
which  life  is  taken,  constituting  murder,  or 
manslaughter,  in  the  absence  of  intent  to  kill 
or  do  bodily  harm.  In  view  of  the  fact,  how- 
ever, that  a  great  majority  of  homicide  cases 
are  cases  of  personal  violence,  and  that,  if  all 
cases  of  homicide  from  personal  violence  were 
included  in  this  note,  it  would  cover  nearly  the 
whole  subject  of  homicide ;  it  is  confined,  so 
far  as  may  be,  to  cases  of  killing  perpetrated 
In  the  commission  of  some  independent  sub- 
stantive crime  not  constituting  an  element  of 
the  murder  itself,  such  as  arson,  rape,  robbery, 
burglary,  larceny,  etc. ;  and  all  assault  cases  in 
which  the  assault  entered  into  the  killing  and 
constituted  an  element  of  it  have  been  omitted, 
unless  they  were  treated  by  the  court  as  cases 
of  homicide  committed  in  the  perpetration  of 
an  illegal  act,  or  unless  they  were  made  to 
turn  upon,  or  were  decided  upon,  questions  with 
reference  to  the  rules  applicable  to  such  homi- 
cide. 

II.  General  rules. 

When  an  involuntary  killing  happens  in  con- 
sequence of  an  unlawful  act,  it  will  be  either 
murder  or  manslaughter  according  to  the  na- 
ture of  the  act  which  caused  it.  United  States 
V.  Travers,  2  Wheeler  C.  C.  490,  Fed.  Cas.  No. 
16,537;  Com.  v.  Chance,  174  Mass.  245,  75 
Am.  St.  Rep.  306,  54  N.  B.  551;  Rex 'v.  Hodg- 
son, 1  Leach  C.  L.  6,  1  Bast  P.  C.  258. 

And  in  such  case  a  charge  that  one  may  be 
held  guilty  of  an  act  not  specifically  Intended 
when  it  is  the  result  of  a  specifically  evil  pur- 
pose is  not  improper  when  warranted  by  the 
evidence.     Myers  v.  State  (Fla.)  31  So.  275. 

It  will  be  either  murder  or  manslaughter  as 
63  L.  R.  A. 


the  intended  ofTense  is  felony  or  only  a  mis- 
demeanor. Smith  V.  State,  33  Me.  48,  54  Am. 
Dec.  607. 

An  involuntary  killing  if  in  the  prosecntion 
of  a  felonious  intent,  or  if  in  its  consequences 
it  naturally  tended  to  bloodshed,  would  be  mur- 
der; but  if  no  more  was  intended  than  a  mere 
civil  trespass,  it  would  only  amount  to  man- 
slaughter.* United  States  v.  Travers,  2  Wheeler 
C.  C.  490,  Fed.  Cas.  No.  16,&37. 

And  a  man  may  commit  murder  or  man- 
slaughter by  doing  otherwise  lawful  acts  ruth- 
lessly, as  well  as  by  doing  acts  unlawful  for 
independent  reasons,  and  from  which  death  ac- 
cidentally ensues.  Com.  v.  Pierce,  188  Mass. 
165,  52  Am.  Rep.  264. 

Bvery  act  that  produces  death,  which  is  out- 
side of  the  definition  of  mere  accident,  is  in- 
tentional In  the  law,  whether  it  grows  oat  of 
a  specified  design  to  take  life,  or  gross  care- 
lessness, or  from  a  condition  of  mind  that 
prompts  the  possessor  of  that  mind  to  be*  en- 
gaged in  some  wrongful  or  criminal  act,  which 
from  its  nature  or  the  way  it  Is  executed  may 
reasonably  or  probably  produce  death.  United 
States  V.  Boyd,  45  Fed.  851. 

A  man  is  not  answerable  criminally,  how- 
ever, for  the  death  of  a  person,  except  when  it 
is  the  natural  and  probable  result  of  his  own 
act     Reg.  V.  Horsey,  3  Fost.  &  F.  287. 

And  the  mere  fact  of  a  civil  wrong  committed 
by  one  person  against  another  ought  not  to  be 
used  as  an  incident  which  is  a  necessary  step 
in  a  criminal  case  for  homicide  committed  in 
the  perpetration  of  an  unlawful  act.  Reg.  v. 
Franklin,  16  Cox  C.  C.  163. 

An  unlawful  act  which  will  render  a  killing 
pursuant  thereto  murder,  though  done  without 
malice,  ought  to  be  such  as  to  tend  to  the  in- 
Jury  of  another,  either  immediately  or  by  neces- 
sary consequences.  Rex  v.  Plummer,  Kelyng, 
109,  12  Mod.  627. 

III.  Homicide  in   the   commission   of  f Monies. 

a.  Generdi  and  common-late  rules. 

If  a  person,  while  doing,  or  attempting  to 
do,  another  act,  undesignedly  kills  a  man,  if  the 
act  done  or  attempted  is  a  felony,  the  killing 
is  murder, — especially  if  the  death  is  a  prob- 
able consequence  of  the  act.  State  ▼.  Cooper, 
13  N.  J.  L.  361,  25  Am.  Dec.  490;  Cunningham 
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Penal  Code,  8  183;  People  y.  Stone,  117 
N.  Y.  482,  23  N.  E.  13;  Kerr,  Homicide,  p. 
104. 

The  facts  of  this  case  repel  the  presump- 
tion of  premeditation  and  deliberation. 

People  ▼.  Oonroy,  97  N.  Y.  63;  People  v. 
BarheH,  149  N.  Y.  267,  52  Am.  8t.  Rep.  717, 
43  N.  E.  635;  People  v.  Wood,  126  N.  Y. 
249,  27  N.  E.  362;  Leighton  v.  People,  88  N. 
Y.  117:  PeopU  v.  Majone,  91  N.  Y.  211; 
People  V.  Deacons,  109  N.  Y.  374,  16  K.  £. 
676;  People  y.  Beciinrit^,  103  N.  Y.  360,  8 
K.  JB.  662. 

Deliberation  implies  a  sufficient  time  to 
think  and  weigh  the  consequences  after  the 
provocation. 

Kilpatrick  v.  Com,  31  Pa.  198;  State  v. 
Moore,  60  N.  C.  267;  State  ▼.  Wieners,   66 


Mo.  13;  State  v.  Kotovsky,  74  Mo.  247; 
Atkinson  v.  State,  20  Tex.  522. 

No  such  time  for  reflection,  premeditation, 
or  deliberation  is  proved  in  this  case. 

When  the  act  done  is  criminal  only  when 
done  under  a  particular  state  of  facts  or 
circumstances,  the  existence  of  such  facts 
and  circumstances  must  be  averred  in  the 
indictment. 

Keefe  v.  People,  40  N.  Y.  356;  People  v. 
Palmer,  43  Hun,  404;  Dedieu  v.  People,  22 
N.  y.  178. 

Tbe  only  fact  which  by  possibility  could 
make  it  murder  in  the  first  degree  is  that 
the  defendant  was  at  the  time  engaged  in 
the  commission  of  another  felony.  That 
fact  is  not  alleged  in  this  indictment. 

Penal  Code,  §  183;  People  v.  Albow,  140 
N.  Y.  134,  35  N.  E.  438;  People  v.   Kane, 


V.  People,  195  111.  550,  68  N.  K.  &17 ;  Nutt  v. 
State,  63  Ala.  180. 

Under  the  common  law,  as  well  as  under  the 
statutes,  a  homicide  committed  In  the  perpetra- 
tion of  a  felony  Is  murder,  whether  there  was 
any  precedent  Intention  of  doing  a  malicious 
act  or  not  SUte  v.  Hopkirk,  84  Mo.  278 ;  Reg. 
V.  Lee,  4  B*08t  ft  F.  63 ;  Queen  v.  Frans,  2 
Post.  &  F.  580,  1  Hawk.  P.  C.  127,  2  Hawk.  P. 
C.  442;  Barrett's  Case,  Stephen's  Digest  of 
Crim.  Law,  p.  164,  art.  224. 

And  In  order  to  show  that  a  killing  was  such 
as  to  constitute  murder,  it  is  competent  to 
show  that  it  was  done  in  the  commission  of,  or 
attempt  to  commit,  a  felony,  whether  such 
felony  was  committed  or  attempted  as  the  re- 
sult of  a  conspiracy  or  not  People  v.  Olsen, 
80  Cal.   122,  22  Pac.  126. 

In  Beg.  V.  Seme,  16  Cox  C.  C.  811,  however, 
it  was  said  by  Stephen,  J.,  that,  instead  of  say- 
ing that  any  act  done  with  intent  to 
commit  a  felony,  and  which  causes  death, 
amounts  to  murder,  it  would  he  reasonable  to 
say  that  any  act  known  to  be  dangerous  to  life, 
and  likely  in  itself  to  cause  death,  done  for 
the  purpose  of  committing  a  felony,  which 
causes  death,  should  be  murder. 

And  the  doing  of  an  unlawful  act  whereby 
a  person  Is  slain,  that  will  make  the  slayer  a 
murderer,  must  have  been  done  deliberately, 
and  not  upon  a  sudden  affray;  since  in  such 
case,  as  where  the  parties  fall  out  among  them- 
selves and  fail  to  fighting,  and  one  kills  the 
other,  it  is  manslaughter  only.  Bex  v.  Plum- 
mer,  Kelyng,  100,  12  Mod.  627. 

b.  Statutory  provi8ions  as  to, 

L  Their  terms  generally. 

In  Michigan  and  Oklahoma,  and  perhaps  In 
other  states,  it  Is  expressly  provided  by  statute 
that  any  killing  by  a  person  engaged  in  the 
commission  of,  or  the  attempt  to  commit,  a  fel- 
ony, shall  be  murder.  People  v.  Gordon,  100 
Mich.  518,  59  N.  W.  322;  Jewell  v.  Territory, 
4  Okla.  53,  43  Pac.  1075 ;  Beeves  v.  Territory, 
10  Okla.  194,  61  Pac.  828. 

And  in  New  York,  and  perhaps  other  states, 
it  is  expressly  provided  that  any  such  killing 
in  the  commission  of,  or  the  attempt  to  com* 
mit,  a  felony  shall  be  murder  in  the  first  de- 
gree. Fitzgerrold  v.  People,  37  N.  Y.  418 ;  Doian 
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V.  People.  64  N.  Y.  485,  Affirming  6  Hnn,  493 ; 
Buel  V.  People,  78  N.  Y.  492,  34  Am.  Bep.  655, 
Affirming  18  Hun,  487;  Cox  v.  People,  80  N. 
Y.  500,  Affirming  19  Hun,  480 ;  People  v.  Cole, 
2  N.  Y.  Crim.  Rep.  108;  People  v.  Flanigan, 
174  N.  Y.  357,  66  N.  B.  988. 

Under  N.  Y.  Rev.  Stat,  as  existing  previous 
to  1862,  a  killing  was  murder  when  perpetrated 
without  any  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  a  felony ;  but  the 
act  of  1862  changed  the  law  so  that  such  a  kill- 
ing was  only  murder  in  the  first  degree  when 
perpetrated  in  committing  the  crime  of  arson 
in  the  first  degree,  and  the  crime  of  murder  in 
the  second  degree  was  created,  consisting  of  a 
killing  without  a  design  to  effect  death,  by 
a  person  engaged  in  the  commission  of  a  felony 
other  than  arson.  Fitzgerrold  v.  People,  87 
N.  Y.  413 ;  People  v.  Thomas,  3  Alb.  L.  J.  210. 
And  under  N.  Y.  Stats.  1860  and  1862,  par- 
ticular felonies  were  described,  in  the  commis- 
sion of  which  a  killing  would  be  murder,  and 
under  those  statutes  a  killing  in  the  perpetra- 
tion of  one  of  such  felonies,  with  or  without 
design,  was  murder  in  the  first  degree ;  but  the 
statute  of  1873  removed  the  limitation  as  to  the 
specified  felonies,  and  made  killing  murder  in 
the  first  degree  if  done  while  engaged  in  the 
commission  of  any  felony.  Dolan  v.  People,  64 
N.  Y.  486,  Affirming  6  Hun,  493. 

Likewise,  under  Wis.  Rev.  Stat  f  4345,  mur- 
der in  the  third  degree  is  the  killing  of  a 
human  being  without  a  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of  a 
felony.  Piiemling  v.  State,  46  Wis.  516,  1  N. 
W.  278;  Hoffman  v.  State,  88  Wis.  166.  59  N. 
W.  588;  Terrlll  v.  State,  74  Wis.  278,  42  N. 
W.  243;  State  v.  Hammond.  35  Wis.  315. 

So,  the  statutes  of  many  other  states,  in- 
cluding Alabama,  Arkansas,  California,  Indiana, 
Missouri,  Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  Ohio,  Oregon,  Pennsylvania,  Ten- 
nessee, Texas,  Utah,  Virginia,  and  West  Vir- 
ginia, and  probably  others,  expressly  provide 
that  any  death  consequent  upon  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary  shall  be  deemed  murder 
in  the  first  degree.  Kllgore  v.  State,  74-  Ala. 
1 ;  Bivens  v.  State,  11  Ark.  455 ;  People  v. 
Bealoba,  17  Cal.  389;  People  v.  Long.  39  Cal. 
694 :  People  v.  Olsen,  80  Cal.  122,  22  Pac.  125 ; 
Stocking  V.  State,  7  Ind.  326 ;  Bissot  v.  Slate, 
53  Ind.  40«;  Moynihan  v.  State,  70  Ind.  126, 
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161  N.  Y.  386,  55  N.  E.  046;  United  States 
V.  Hess,  124  U.  S.  483,  31  L.  ed.  516,  8  Sup. 
Ct.  Rep.  571;  People  v.  Barber,  48  Hun, 
200:  People  v.  Dumar,  106  N.  Y.  502,  13  N. 
E.  325. 

(^pon  the  evidence  in  this  case,  if  the  de- 
fendant iired  the  fatal  shot  he  was  not 
t^uiltv  of  murder  in  any  degree;  but  the 
killing,  if  by  him,  was  in  the  proper  and 
necessary  defense  of  the  defendant  from  a 
murderous  assault  upon  him  by  the  de- 
ceased, and  comes  within  the  prorisiona  of 
I  206  of  the  Penal  Code. 

Q  Am.  &  Eng.  Enc.  Law,  p.  69 '/People  y. 
Shorter,  4  Barb.  469 ;  Uhl  v.  People,  6  Park. 
Crim.  Rep.  410. 

'J'he  evidence  does  not  show  that  this 
liomicide  wns  committed  by  the  defendant 


while  engaged  in  the  commission  of,  or  in 
an  attempt  to  commit,  a  felony  upon  the 
deceased,  or  otherwise. 

Penal  Code,  |  183. 

An  attempt,  under  the  statute,  can  only 
be  made  by  an  actual  ineffectual  deed  done 
in  pursuance  of,  and  in  furtherance  of,  the 
design  to  commit  a  felony. 

Wharton,  Crim.  Law,  43,  §  2702;  1  Am. 
&  Eng.  Enc.  Law,  p.  036;  Mulligan  v. 
People,  5  Park.  Crim.  Rep.  105;  Cox  v. 
People,  19  Hun,  430,  80  N.  Y.  515;  2  Colby, 
Crim.  Law,  194,  105. 

Tne  defendant  not  being  engaged  in  the 
commission  of  a  felony,  Wilson,  who  had  no 
warrant,  and  li&d  no  official  badge  visible, 
and  mndc  no  announcement  of  his  official 
character,  had  no  right  to  arrest    him  or 


36  Am.  Rep.  178;  Jackson  y.  State  (Ind.)  67 
N\  E.  690;  State  v.  Nuesleln,  25  Mo.  Ill; 
State  v.  Green,  06  Mo.  631 ;  State  v.  Earnest. 
70  Mo.  520 ;  State  v.  Hopper.  71  Mo.  425 ;  Mil- 
ton y.  State.  6  Neb.  136;  Henry  y.  State,  51 
Neb.  149,  66  Am.  St.  Rep.  450,  70  N.  W.  924 ; 
Morgan  v.  State,  51  Neb.  672.  71  N.  W.  788 ; 
Rhea  y.  State,  63  Neb.  461,  88  N.  W.  789; 
State  y.  Hymer,  15  Nev.  49 ;  State  y.  Lopes.  15 
Ney.  407 ;  State  v.  Ltndsey,  19  Ney.  47,  3  Am. 
St.  Rep.  776.  5  Pac.  822 ;  State  y.  Pike,  49  N. 
H.  899,  6  Am.  Rep.  533 ;  State  y.  Greenleaf,  71 
N.  H.  606.  54  Atl.  38 ;  State  y.  Cooper,  13  N.  J. 
L.  361,  25  Am.  Dec.  490;  Robblns  y.  State.  8 
Ohio  St.  138;  State  y.  Garrand,  5  Or.  216; 
State  y.  Brown,  7  Or.  186;  Com.  y.  Neills,  2 
Brewst.  (Pa.)  553;  Com.  y.  Miller.  4  Pbila. 
195;  Daley's  Case  (Pa.)  cited  in  Wharton. 
Homicide,  708.  Appz. ;  Johnson  y.  Com.  24  Pa. 
386;  Com.  y.  Drum,  58  Pa.  9;  Lane  y.  Com. 
59  Pa.  371;  Com.  y.  Uerold.  5  Pa.  Dist.  R. 
623;  White  y.  State.  16  Tex.  206;  Ake  y. 
State.  30  Tex.  466 ;  Burnham  y.  State,  43  Tex. 
:V22 ;  .  Singleton  v.  State.  1  Tex.  App.  501 ; 
Pharr  v.  State,  7  Tex.  App.  472 ;  Hedrick  y. 
State,  40  Tex.  Crim.  Rep.  532,  51  S.  W.  252; 
State  y.  Morgan.  22  Utah,  162.  61  Pac.  527; 
Bratton  y.  State.  10  Humph.  103;  Howell  y. 
Com.  26  Gratt.  095;  Com.  y.  Jones.  1  Leigh. 
508 ;  State  v.  Schnelle,  W  W.  Va.  767. 

A  1.1  ler  Missouri  statute  adds  the  words  "or 
other  felony."  State  y.  Schmidt,  136  Mo.  644. 
38  S.  W.  719 ;  State  y.  Murray.  126  Mo.  526.  29 
S.  W.  590 ;  State  y.  Avery,  113  Mo.  475,  21  S. 
W.  103;  State  v.  Miller.  100  Mo.  606,  13  S. 
W.  832.  14  S.  W^  311 ;  State  y.  Sexton,  147  Mo. 
89,  48  S.  W.  452. 

And  under  lA.  act  March  14.  t855.  8  7,  If 
any  person,  in  the  perpetration,  or  attempt  to 
perpetrate,  any  arson,  rape,  robbery,  or  burg- 
lary, shall  shoot,  stab,  or  thrust  any  person 
with  a  dangerous  weapon,  or  with  intent  to 
commit  the  crime  of  murder,  he  shall,  on  con- 
viction therefor,  be  punishable  with  death. 
State  V.  Brown.  21  La.  Ann.  347. 

So,  under  the  Delaware  statute  (Rev.  Code,  pp. 
364.  365),  every  person  who  shall  commit  the 
crime  of  murder  with  express  malice  afore- 
thought, or  in  perpetrating,  or  attempting  to 
perpetrate,  any  crime  punishable  with  death.  Is 
deemed  guilty  of  murder  in  the  first  degree, 
and  subject  to  the  death  penalty.  State  v. 
Green.  Houst  Crim.  Itep.  (Del.)  217;  State  v. 
Rhodes.  Houst.  Crim.  Rep.  (Del.)  476;  State 
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V.  Brown.  Houst  Crim.  Rep.  (Del.)  539 ;  State 
v.  Dugan.  Houst.  Crim.  Rep.  (Del.)  563;  State 
v.  Jones.  2  Penn.  (Del.)  573.  47  Atl.  1006. 

But,  under  that  act,  while  if  one  kills  an- 
other intentionally  he  is  guilty  of  murder  In 
the  first  degree.  If  he  does  not  intend  to  deprive 
him  of  life,  but  is  engaged  in  any  felonious  and 
unlawful  act  not  punishable  with  death,  such 
as  an  attempt  to  rob  him,  or  the  like,  he  is 
guilty  of  murder  In  the  second  degree.  State 
V.  Poice.  iloust.  Crim.  Rep.  (Del.)  355;  State 
v.  Brown,  Houst.  Crim.  Rep.  (Del.)  639. 

And  the  degree  is  the  same  wjiere  a  person 
is  killed  in  consequence  of  an  act  of  another 
that  denotes  a  disregard  or  recklessness  of  the 
lives  and  persons  of  individuals  generally.  State 
V.  Brown.  Houst  Crim.  Rep.  (Del.)  539. 

So.  by  Me.  Rev.  Stat.  chap.  154.  8  2,  who- 
ever commits  murder  in  perpetrating,  or  at- 
tempting to  perpetrate,  any  crime  punishable 
with  death,  or  imprisonment  in  the  state  prison, 
for  life,  or  for  an  unlimited  term  of  years 
Is  deemed  guilty  of  murder  In  the  first  degree, 
and  punishable  with  death.  State  v.  Conley. 
39  Me.  78 ;  State  v.  Smith,  32  Me.  369,  64  Am. 
Dec.  578. 

And  Mass.  Gen.  Stat  chap.  160.  S  1.  pro- 
vides that  murder  committed  In  the  commission 
of.  or  attempt  to  commit  any  crime  punishable 
with  death  or  imprisonment  for  life  is  murder 
in  the  first  degree,  and  this  provision  is  broad 
enough  to  Include  every  crime  for  which,  on 
conviction,  the  guilty  party  Is  liable  to  im- 
prisonment for  life;  and  the  fact  that  in  pass- 
ing sentence  for  the  crime  of  robbery  as  defined 
in  8  24  of  that  act,  the  court  in  its  discretion, 
and  in^  view  of  extenuating  circumstances  in 
any  special  case,  may  reduce  the  extreme  pen- 
alty to  a  term  of  years,  does  not  take  it  out  of 
the  general  description  of  a  crime  punishable 
with  imprisonment  for  life,  so  as  to  make  the 
killing  in  an  attempt  to  commit  a  robbery  any- 
thing less  than  murder  In  the  first  degree. 
Com.  V.  Pemberton,  118  Masa  36. 

So.  under  Neb.  Geh.  Stat  8  720,  if  any  per- 
son by  wilful  or  corrupt  perjury,  or  by  suborna- 
tion of  the  same,  shall  purposely  procure  the 
conviction  and  execution  of  any  innocent  per- 
son, he  shall  be  deemed  guilty  of  murder  in  the 
first  degree.    Milton  v.  State,  6  Neb.  136. 

And  murder  perpetrated  hy  means  of  duress, 
or  imprisonment  or  confinement,  or  by  starv- 
ing, or  by  malicious,  wilful,  and  excessive  whip- 
ping, or  other  cruel  torture,  is  murder  In  the 
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order  him  to  i^top;  and  the  refusal  of  de- 
fendant to  do  so  furnished  no  justification 
for  Wilson's  shooting  at^  or  shooting,  hinu 

PeopU  V.  Carlton,  115  N.  Y.  618,  22* N.  EL 
257;  Penal  Code,  §§  203-205. 

Under  such  circumstances,  defendant 
could  not  rim  from  Wilson's  fire  with 
safety,  and  was  not  boimd  to  stand  unde- 
fended at  the  risk  of  his  own  life. 

People  V.  Sullivan,  7  N.  Y.  396;  Shorter 
V.  People,  2  N.  Y.  197,  61  Am.  Dec.  286,  4 
Barb.  460. 

On  the  whole  evidence,  a  verdict  and  con- 
viction for  murder  in  the  first  degree  can- 
not be  sustained. 

People  V.  Stone,  117  N.  Y.  482,  23  N.  K 
13;  People  V.  Shea,  147  N.  Y.  88,  41  N.  E. 
605;  People  v.  Conroy,  151  N.  Y.  643,  46  N. 


E.  940;  People  v.  Priori,  163  K.  Y.  104,  67 
N.  E.  86. 

We  have  here  all  the  elements  of  justi- 
fiable homicide,  to  which  must  be  added  the 
presumption  in  favor  of, the  defendant  that 
he  was  acting  in  self-defense. 

Shorter  v.  People,  2  N.  Y.  193,  51  Am. 
Dec.  286;  State  v.  Cheatwood,  2  Hill  L.  459; 
People  v.  Bvera,  63  N.  Y.  625;  Real  v. 
People,  55  Barb.  551,  Affirmed  in  42  N.  Y. 
270;  People  v,  Carlton,  115  N.  Y.  623,  22  N. 
E.  257;  People  v.  Druee,  103  N.  Y.  655,  8 
N.  E.  733;  People  v.  McCarthy,  110  N.  Y. 
309,  18  N.  E.  128. 

The  defendant,  if  fired  at  by  the  deceased, 
had  reasonable  ground  to  apprehend  great 
bodily  harm,  and  was  justified  in  defending 
himself  by  taking  the  life  of  Wilson. 


first  degree  under  the  Virginia  statute.  Com. 
T.  Jones.  1  Lelgb,  598. 

And  there  is  also  a  provision  making  a  kill- 
log  by  tor  tore  murder  In  the  first  degree,  in 
Texas.  Chapman  v.  State,  43  Tex.  Crim.  Rep. 
328,  96  Am.  SL  Rep.  874,  65  S.  W.  1098. 

And  the  act  of  Congress  of  February  24, 
1864,  makes  the  forcible  resistance  of,  or  op- 
position to,  any  enrollment,  or  the  counseling 
others  to  resist  or  oppose  it,  or  the  aiding  or 
assisting  any  such  resistance,  or  the  assaulting, 
obstructing,  hindering,  or  threatening  of  any 
officer  employed  to  make  such  enrollment,  pun- 
ishable by  fine  or  imprisonment;  and  provides 
that  if,  in  so  assaulting  or  obstructing  officers 
or  other  persons,  the  death  of  an  oflicer  or 
other  person  is  caused,  the  person  causing  it  is 
guilty  of  murder,  and  punishable  with  death. 
United  States  T.  Scott,  3  Wall.  642,  18  L.  ed. 
218. 

2.  Their  oonetruction  and  effect  on  common-laic 
rules  generally. 

No  new  offenses  are  created  by  the  statutes 
with  relation  to  murder  in  the  perpetration  of, 
or  attempt  to  perpetrate,  a  felony;  the  com- 
mon-law offenses  remain,  having  been  divided 
only.  Com.  v.  ITlanagan,  7  Watts  &  S.  415; 
People  V.  Olsen,  80  Cal.  122,  22  Pac.  125. 

And  such  statutes  only  prescribe  a  severer 
ponlshment  where  the  murder  was  committed 
in  the  attempt  to  perpetrate  a  felony,  on  ac- 
count  of  the  enormity  of  the  offense.  People  v. 
Olsen,  SO  Cal.  122,  2i2  Pac.  125. 

The  distinction  between  murder  in  the  first 
and  in  the  second  degree  is  that  in  the  former, 
unless  It  is  committed  in  perpetrating,  or  at- 
tempting to  perpetrate,  arson,  rape,  robbery, 
or  burglary,  the  killing  must  be  deliberate  and 
premeditated ;  while  in  the  latter  the  killing  is 
not  premeditated  or  deliberate.  State  v.  Mor- 
gan. 22  Utah,  162,  61  Pac.  527;  Burnham  v. 
State,  48  Tex.  822 ;  Com.  v.  Herold,  5  Pa.  Dist 
B.  623. 

Thos,  Conn.  Oen.  Stat.  1846,  f  1399,  with  re- 
lation to  murder  perpetrated  in  the  commis- 
sion of  the  crime  of  rape,  does  not  define  a  new 
crime,  or  change  the  common-law  definition  of 
the  crime  of  murder,  but  merely  provides  that 
the  crime  committed  in  that  way  shall  be 
deemed  to  be  murder  in  the  first  degree,  and 
prescribes  the  punishment  accordingly.  State 
V.  Cross,  72  Conn.  722,  46  Atl.  148. 

And  neither  the  offense  of  robbery,  or  of 
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stabbing  in  the  perpetration  of  a  robbery, 
within  the  meaning  of  La.  act  March  14,  1855, 
i  7,  providing  that,  if  any  person  in  the  per- 
petration, or  attempt  to  perpetrate,  any  rob- 
bery, etc.,  shall  stab  any  person  with  a  danger- 
ous weapon  with  the  intent  to  commit  the 
crime  of  murder,  he  shall,  on  conviction  there- 
for, be  punished  with  death, — is  in  itself  cap- 
ital ;  but,  when  the  stabbing  with  a  dangerous 
weapon  with  the  intent  to  murder  is  done  in 
the  perpetration  of  a  robbery,  there  results  a 
compound  crime  punishable  with  death.  State 
V.  Brown,  21  La.  Ann.  347. 

But  a  verdict  for  manslaughter  is  proper, 
in  a  prosecution  for  murder  committed  in  the 
perpetration  of  rape,  since  it  is  open  to  the 
Jury  to  ignore  the  doctrine  of  constructive  mal- 
ice in  a  prosecution  for  a  felony  upon  the  per- 
son of  another,  from  which  death  results. 
Reg.  V.  Greenwood,  7  Cox  C.  C.  404.  See  also 
infra,  XV.  a. 

And  the  killing  of  a  human  being  without 
malice,  in  the  attempt  tfi  commit  an  abortion 
upon  her,  is  murder  in  the  second  degree, 
where  the  statute  provides  only  that  deliberate, 
premeditated  murder,  and  murder  in  the  com- 
mission of,  or  attempt  to  commit,  arson,  rape, 
robbery,  or  burglary,  shall  be  murder  in  the 
first  degree.  State  v.  Leeper,  70  Iowa,  748,  30 
N.  W.   501. 

And  the  only  modification  of  common  law 
with  reference  to  murder  introduced  by  Pa. 
act  1704.  providing  that  all  murder  which  shall 
be  perpetrated  by  means  of  poison,  or  by  lying 
in  wait,  or  by  any  other  kind  of  wilful,  de- 
liberate, and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration,  or  at- 
tempt to  perpetrate,  any  arson,  rape,  robbery, 
or  burglary,  shall  be  deemed  murder  in  the 
first  degree,  and  all  other  kinds  of  murder 
shall  be  deemed  murder  in  the  second  degree,  is 
that,  to  constitute  murder  in  the  first  degree 
the  intent  of  the  party  killing  must  have  been 
to  take  life,  whereas  by  common  law  if  the 
mortal  blow  was  malicious,  and  death  ensued, 
the  perpetrator  was  guilty  of  murder  whether 
or  not  such  an  intention  appeared  to  have  ex- 
isted in  his  mind.  Daley's  Case  <Pa.)  cited 
in  Wharton,  Homicide,  703,  Appx. 

And  the  Jury  has  power,  in  a  prosecution  for 
murder  in  the  first  degree  under  I^a.  act  March 
31,  1860,  defining  murder  in  the  first  degree, 
as  in  the  act  of  1794,  recited  In  the  above 
case,  and  providing  that  the  Jury  before  whom 
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Kerr,  Homicide,  12. 

Mr.  G.  M.  Palmer,  with  Mr.  Edward 
A.  Doz,  for  respondent: 

The  indictment  in  this  case  is  in  the 
common- 1  aw  form.  . 

Under  this  indictment,  the  people  had  a 
legal  right  to  prove  the  commission  of  the 
crime  of  murder  by  the  defendant,  so  long 
as  the  manner  of  the  commission  of  the 
crime  proved  brings  it  under  one  of  the 
statutory  definitions  contained  in  §  183  of 
the   Penal   Code. 

People  V.  Osmond,  138  N.  Y.  80,  33  N.  E. 
739;  People  v.  Oihlin,  115  N.  Y.  196,  4  L. 
R.  A.  757,  21  N.  E.  1062;  People  v.  Constan- 
tino, 153  N.  Y.  24,  47  N.  E.  37;  Cox  ir. 
People,  80  N.  Y.  500;  Keefe  v.  People,  40  N. 
Y.  348:  People  v.  Willett,  102  N.  Y.  254,  6 


N.  E.  301;  People  v.  Conroy,  97  N.  Y.  62; 
Kennedy  ▼.  People,  39  N.  Y.  245;  Fitzger- 
rold  V.  People,  37  N.  Y.  413;  People  v. 
White,  22  Wend.  176. 

Matthew  Wilson  was  shot  and  killed  by 
this  defendant,  and  those  engaged  with  him, 
from  a  deliberate  and  premeditated  design 
to  effect  his  death. 

Ijcighton  v.  People,  88  N.  Y.  117;  People 
V.  Majonc,  91  N.  Y.  211;  People  ▼.  Hawkins, 
109  N.  Y.  408,  17  N.  E.  371;  People  v. 
BarheH,  149  N.  Y.  267,  52  Am.  St.  Rep,  717, 
43  N.  E.  635:  People  v.  Ferraro,  161  N.  Y. 
375,  65  N.  E.  931;  People  v.  Oonroy,  163  N. 
Y.  174,  47  N.  E.  258;  People  v.  Clark,  7  N. 
Y.  385;  People  v.  Constantino,  163  N.  Y. 
24,  47  N.  E.  37;  People  v.  Bchmidt,  168  N. 
Y.  576,  61  N.  E.  907;  People  v.  WaUcorth, 


any  person  shall  be  tried,  shall,  if  they  fln^ 
such  person  guilty  thereof,  ascertain  in  their 
verdict  whether  it  he  murder  of  the  first  or 
second  degree, — to  fix  a  lower  degree  to  crimes 
than  the  statute  provides;  and  the  circum- 
stance that  the  facts  bring  a  case  within  either 
of  the  modes  of  killing  declared  murder  in  the 
first  degree  does  not  warrant  a  peremptory  di- 
rection to  the  Jury  to  find  that  degree.  Lane 
V.  Com.  59  Pa.  871. 

And  under  a  statute  providing  that  murder 
in  the  perpetration  of  a  robbery  is  murder  in 
the  first  degree,  and  that  on  conviction  the 
accused  may  suffer  death  or  be  imprisoned  for 
life,  in  the  discretion  of  the  Jury,  the  Jury 
*  is  the  sole  Judge  as  to' what  punishment  shall 
be  inflicted.  Jackson  v.  State  (Ind.)  67  N.  B. 
690. 

The  terms  "robbery,"  "burglary,"  or  "rape,"* 
as  used  in  the  statute  with  reference  to  murder 
in  the  first  degree,  are  well  understood  as  part 
of  the  general  language,  and  their  technical 
sense  does  not  so  far  differ  from  their  popu- 
lar use  as  to  need  specific  definition,  when  tney 
are  used  in  an  indictment,  not  in  describing 
the  offense  charged,  but  only  the  attempt  as  an 
element  in  the  crime  of  murder.  Com.  v.  Man- 
fredl,    162   Pa.   144,    29   Atl.   404. 

c.  The  effect  of  the  felony. 

1.  General  statement  as  to. 

Both  at  common  law  and  under  the  stat- 
utes, a  necessary  element  in  all  murder  was 
malice,  or  an  Intent  to  kill,  or  at  least  a  man- 
ifest disregard  of  human  life  from  which  mal- 
ice was  inferred.  The  fact  that  a  killing  was 
done  in  the  perpetration  of,  or  attempt  to  per- 
petrate, a  felony,  however,  supplies  this  ele- 
ment, though  there  was  no  Intent  to  kill,  and 
though  there  was  no  malicious  motive  in  the 
net  of  killing  Itself,  by  transferring,  by  impli- 
cation of  law,  the  premeditated  intent  to  com- 
mit the  felony  from  that  offense  to  the  homi- 
cide actually  committed,  thus  making  the  of- 
fense a  killing  with  malice  aforethought 

2.  The  prevailing  rule. 

The  general  and  almost  universal  rule  is  that 
a  criminal  intent,  or  an  intent  to  kill,  is  not 
a  necessary  ingredient  of  the  crime  of  murder 
in  the  first  degree,  under  the  statutes  making 
the  killing  of  a  human  being  murder  In  the 
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first  degree  when  perpetrated  by  a  person  en- 
gaged in  the  commission  of  a  felony,  or  of  cer- 
tain designated  felonies;  such  a  killing  is  mur- 
der in  the  first  degree  though  it  is  casual  and 
unintentional.  Cox  v.  People,  80  N.  T.  500, 
Afllrming  19  Hun,  430 ;  Buel  v.  People,  78  N. 
Y.  492,  34  Am.  Rep.  555,  Afllrming  18  Hun, 
487 ;  Dolan  v.  People,  6  Hun,  493 ;  People  v. 
Cole,  2  N.  Y.  Crim.  Rep.  108 ;  Kilgore  v.  State, 
74  Ala.  1 ;  Mitchell  v.  SUte,  60  Ala.  26 :  Peo- 
ple V.  Olsen,  80  Cal.  122,  22  Pac.  125 ;  People 
i  V.  Bealoba,  17  Cal.  389 ;  State  v.  Jones,  2  Penn. 
(Del.)  573,  47  Atl.  1006;  Moynihan  v.  State, 
70  Ind.  126,  86  Am.  Rep,  178;  State  v.  Hop- 
kirk,  84  Mo.  278,  Rhea  v.  State,  68  Neb.  461,  88 
N.  W.  789 ;  State  v.  Greenleaf,  71  N.  H.  606.  54 
Atl.  38 ;  State  v.  Lopez,  16  Nev.  407 ;  State  v. 
Brown,  7  Or.  186;  State  v.  Morgan,  22  Utah, 
162,  61  Pac.  627 ;  Reg.  v.  Lee,  4  Post.  &  F.  63 : 
Queen  v.  Franz,  2  Fost.  &  F.  580,  1  Hawk.  P. 
C.  127,  2  Hawk.  P.  C.  442;  Barrett's  Case, 
Stephen's  Digest  of  Crim.  Law,  p.  164,  art. 
224. 

In  Moynihan  v.  State,  70  Ind.  126,  36  Am. 
Rep.  178,  supra,  Bechtelheimer  v.  State,  54  Ind. 
128,  was  distinguished  on  the  ground  that  the 
decision  in  that  case  was  put  more  upon  the 
nature  of  the  case  than  the  language  of  the 
statute,  that  being  a  case  ot  poisoning. 

And  in  State  v.  Hopkirk,  84  Mo.  278,  supra. 
State  V.  Earnest,  70  Mo.  520,  and  State  v. 
Hopper,  71  Mo.  425,  infra.  III.  d,  1,  were  said 
to  have  been  decided  by  a  divided  court,  and 
they  should  no  longer  be  followed. 

And  in  State  v.  Sexton,  147  Mo.  89,  4S 
S.  W.  452,  supra,  it  was  said  that  it  would 
seem  strange  that  so  plain  a  statute  should 
have  been  so  misconstrued  on  this  point,  as 
was  done  in  State  v.  Earnest,  70  Mo.  520,  and 
In  State  v.  Hopper,  71  Mo.  425,  infra.  III,  d. 
1,  but  that  red  lights  had  long  since  been 
hung  on  these  cases  ( State  v..  Hopkirk,  84  Mo. 
278,  State  v.  Meyers,  99  Mo.  107,  12  S.  W. 
516,  and  State  v.  Miller,  100  Mo.  606.  18  S. 
W.  832,  supra.  III.  b,  1),  and  the  legislature, 
by  subsequent  amendment  of  Mo.  Rev.  Stat. 
1879,  I  1232,  adopted  the  views  of  the  Hop- 
kirk Case,  and  placed  them  in  the  form  of 
a   statutory  amendment. 

And  in  Rhea  v.  State.  63  Neb.  461,  88  N.  W. 
789,  supra,  it  was  held  that  the  rule  of  con- 
struction (see  infra^  next  subdivision)  by  the 
Ohio  court  of  the  Ohio  statute  from  which  the 
Nebraska  statute  declaring  that  homicide  com- 
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4  N.  Y.  Crim.  Bep.  355;  People  y.  Kieman, 
3  N.  Y.  Crim.  Rep.  247. 

Premeditation  is  a  question  of  fact  for 
the  jury. 

People  V.  Sutherland,  154  N.  Y.  345,  48 
N.  E.  518;  People  v.  Conroy,  163  N.  Y.  174, 
47  N.  E.  258;  People  v.  Kennedy ,  159  N.  Y. 
346,  70  Am.  St.  Rep.  557,  54  N.  E.  51; 
People  V.  Walworth,  4  N.  Y.  Crim.  Rep.  355. 

l^e  homicide  was  committed  while  the 
defendant  was  engaged  in  the  commission 
of,  or  in  the  attempt  to  commit,  a  felony,  to 
wit,  burglary.  Therefore,  premeditation  or 
design  to  effect  death  was  not  necessary. 

PeopU  V.  Qreentoall,  115  N.  Y.  523,  22  N. 
E.  180:  People  v.  Johnswi,  110  N.  Y.  135, 
17  N.  E.  684;  People  Y.  Meyer,  162  N.  Y. 
357,  56  N.  E.  758;  People  y.  Deacons,  109 


N.  Y.  374,  16  N.  E.  676;  Oo»  Y.  People,  80 
N.  Y.  500;  Biiel  y.  People,  78  K.  Y.  492,  34 
Am.  Rep.  555;  4  Am.  &  Eng.  Enc.  Law,  p. 
59;  MoKay  y.  State,  44  Tex.  43;  People  y. 
Latcton,  56  Barb.  126. 

If  the  means  used  are  apparently  adapted 
to  the  end  sought  to  be  accomplished,  it 
constitutes  an  attempt  to  commit  a  crime. 

People  Y.  Lawton,  56  Barb.  126;  Com,  y. 
Jacobs,  9  Allen,  274;  Mullen  y.  State,  45 
Ala.  43,  6  Am.  Rep.  691;  United  States  y. 
Bott,  11  Blatchf.  346,  Fed.  Cas.  No.  14,626; 
Con^.  Y.  McDofiald,  5  Cush.  365;  McDer- 
mott  Y.  People,  5  Park.  Crim.  Rep.  104; 
Maokesey  v.  People,  6  Park.  Crim.  Rep.  114; 
4  Am.  &  £ng.  Enc.  Law,  p.  665;  People  y. 
Moran,  123  N.  Y.  254,  10  L.  R.  A.  109,  20 
Am.  St.  Rep.  732,  25  N.  E.  412. 


mltted  In  the  perpetration,  or  attempt  to  per- 
petrate, any  rape,  arson,  robbery,  or  burglary, 
Is  murder  in  the  first  degree,  appears  to  ha^e 
been  adopted, — is  not  of  such  binding  force  as 
to  require  the  Nebraska  court  to  follow  it  in 
construing  the  statute  to  mean  that.  If  any 
person  shall  purposely  commit  a  homicide  while 
in  the  perpetration,  or  attempt  to  perpetrate, 
such  named  felonies,  he  shall  be  deemed  guilty 
of  murder  In  the  first  degree;  since  the  stat- 
ute adopted  is  not  in  all  respects  the  same, 
and  has  been  amended  and  altered  in  respect 
to  a  matter  and  on  a  point  regarding  which 
the  prior  construction  largely  rested,— especial- 
ly as  such  construction  is  deemed  unsatisfac- 
tory in  reasoning,  and  opposed  to  the  weight 
of  authority. 

The  term  **murder,"  as  used  in  such  statutes, 
is  Intended  to  include  all  kinds  of  unlawful 
killing  which  were  murder  at  common  law, 
and  is  not  confined  to  such  murders  as  were 
committed  with  a  deliberate  and  premeditated 
design  to  kill.  State  y.  Pike,  49  N.  H.  399, 
6  Am.  Rep.   533. 

Where  a  person  is  killed  by  another  in  per- 
petrating, or  attempting  to  perpetrate,  a  fel- 
ony, premeditated  intent  to  perpetrate  one  kind 
of  felony  is,  by  implication  of  law,  trans- 
ferred from  that  ofTense  to  the  homicide  which 
was  actually  cpmmitted,  so  as  to  make  the  lat- 
ter offense  a  killing  with  malice  aforethought, 
constituting  murder  in  the  first  degree.  Peo- 
ple V.  Enoch,  13  Wend.  169.  27  Am.  Dec.  197 ; 
State  V.  King,  24  Utah,  482,  91  Am.  St  Rep. 
808,  G8  Pac.   418. 

And  it  is  unnecessary.  In  an  Indictment  for 
murder  in  the  first  degree  committed  in  the 
perpetration  of.  or  attempt  to  perpetrate,  a 
felony,  to  aver  an  intent  to  kill.  Cox  v.  PeopFe, 
80  N.  y.  500,  Afllrming  19  Hun,  430. 

In  such  cases  the  turpitude  of  the  act  sup- 
plies the  place  of  deliberate,  premeditated  mal- 
ice, and  is  its  legal  equivalent ;  and  the  pur- 
pose to  kill  is  conclusively  presumed  from  the 
lotention,  which  Is  the  essence  of  the  enum- 
erated felonies.  Rhea  v.  State.  63  Neb.  481, 
88  N.  W.  789 ;  Morgan  v.  State,  61  Neb.  672, 
71  N.  W.  788 ;  Kilgore  v.  State,  74  Ala.  1 ;  Mit- 
chell ▼.  State,  60  Ala.  26 ;  Pal  more  v.  State,  29 
Ark.  248;  State  v.  Bolce,  Houst.  Crim.  Rep. 
(Del.)  355;  State  v.  Jones,  2  Penn.  (Del.)  573, 
47  Atl.  1006;  State  v.  Meyers,  99  Mo.  107, 
12  8.  W.  516;  SUte  v.  King,  24  Utah,  482, 
91  Am.  Sl  Rep.  808,  68  Pac.  418. 
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Where  a  homicide  Is  committed  in  the  per- 
petration of,  or  attempt  to  perpetrate  any  of  the 
felonies  enumerated  In  the  statute,  the  mur- 
der carries  with  it  conclusive  evidence  of  pre- 
meditation; the  question  whether  the  killing 
was  wilful,  deliberate,  and  premeditated  is  an- 
swered by  the  statute  In  the  affirmative,  and. 
If  the  prisoner  is  guilty  of  the  offense,  it  is 
murder  In  the  first  degree.  State  v.  Lindsey, 
19  Nev.  47,  3  Am.  St.  Rep.  776,  5  Pac.  822; 
People  V.  Sanchez,  24  Cal.  17 ;  State  v.  Hymer, 
16   Nev.  49. 

And  the  jury  have  no  option,  but  to  find  the 
prisoner  guilty  of  murder  in  that  degree.  Peo- 
ple V.  Sanchez,  24  Cal.  17.  But  see  infra, 
XV.  a. 

Thus,  one  who  wilfully,  maliciously,  and  fel- 
oniously sets  fire  to  and  burns  np  a  building 
occupied  by  a  woman  as  a  residence,  she  losing 
her  life  by  reason  of  such  burning,  is  guilty 
of  murder,  although  he  may  hot  have  Intended 
or  calculated  her  death  as  a  result  of  such 
burning.  Reddick  v.  Com.  17  Ky.  L.  Rep.  1020, 
33  S.  W.  416. 

So,  if  a  homicide  was  perpetrated  in  an  at- 
tempt to  commit  a  rape.  It  would  be  murder 
in  the  first  degree,  without  regard  to  whether 
the  killing  was  by  design  or  accident.  Kelly 
V.  Com.  1  Grant  Cas.  484 ;  Com.  v.  Hanlon,  3 
Brewst.   (Pa.)  461,  8  Phila.  401. 

And  where  a  killing  occurs  In  the  perpetra- 
tion of  a  robbery  the  statute  fixes  the  degree 
of  the  crime,  and  whether  the  intent  of  the  ac- 
cused was  to  kill  the  victim  he  had  robbed 
or  not  is  wholly  Immaterial.  Com.  v.  Epps, 
193  Pa.  512,  44  Atl.  570. 

And  in  such  case  it  is  not  necessary,  in  or- 
der to  establish  murder  in  the  first  degree,  to 
offer  proof  chat  the  homicide  was  intended. 
Robertson  v.  Cora.  (Va.)  20  S.  E.  362;  Terri- 
tory V.  McAndrews,  3  Mont,   158. 

And  an  instruction  in  a  prosecution  for  mur- 
der that,  if  the  defendant  shot  and  killed  the 
deceased  for  the  purpose  of  robbing  him  of  his 
property,  then  such  shooting  and  killing  were 
done  wilfully,  deMberately,  premeditatedly,  and 
with  malice  aforethought,  and  are  murder  in 
the  first  degree,  is  not  subject  to  the  objection 
that  it  assumes  there  was  evidence  that  the 
deceased  was  shot  and  killed  for  the  purpose 
of  robbing  him.  State  v.  Avery,  113  Mo.  475, 
21  S.  W.  193. 

So,  two  convicts  In  a  penitentiary,  who.  to 
effect  an    escape,    administered    to    a    guard 
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The  defendant  here  was  actually  engaged 
in  the  commiasimi  of  a  crime  when  Wilson 
ordered  him  to  stop. 

Not  only  does  the  Criminal  Code  give  a 
peace  officer  the  right  to  arrest  a  person 
without  a  warrant,  if  such  person  has  com- 
mitted a  felony,  or  there  is  reasonable 
ground  to  suspect  that  such  person  has  com- 
mitted a  felony,  but  this  court,  as  well,  has 
long  held  this  to  be  the  law. 

Burns  v.  Erhen,  40  N.  Y.  463;  People  v. 
Ryan,  28  N.  Y.  S.  R.  490,  8  N.  Y.  Supp.  369; 
Tupper  V.  MoHn,  25  Abb.  N.  C.  401,  12  N. 
Y.  Supp.  310. 

These  men  could  have  avoided  killing  this 
officer.  They  could  have  stopped  when  re- 
quested so  to  do.  Instead  of  doing  either, 
tliey  continued  in  their  crime,  and,  in  seek- 


ing to  overcome  the  oflicer,  killed  him.  For 
this  act  there  is  no  justification.  They 
certainly  cannot  claim  self-defense,  for  their 
right  to  kill  the  officer  did  not  arise  until 
they  had  done  everything  in  their  power  to 
avoid  its  necessity. 

People  V.  Sullivan,  7  N.  Y.  396 ;  People  v. 
Johwton,  139  N.  Y.  368,  34  N.  E.  920; 
Shorter  v.  People,  2  N.  Y.  193,  51  Am.  Dec 
286;  People  v.  KoMiedy,  159  N.  Y.  346,  70 
Am.  St.  Rep.  557,  54  N.  £.  51;  People  v. 
Carlton,  115  N.  Y.  618,  22  N.  E.  257. 

Wilson  finally  attempted  to  escape.  He 
had  gone  around  the  comer  of  the  building 
on  Main  street,  and  was  up  close  to  it,  evi- 
dently to  avoid  fire,  and  had  gone  down 
upon  the  steps.  The  men  further  pro- 
gressed their  murderous  designs  by  follow- 


chloroform  In  quantities  saffleient  ordinarily 
to  produce  death,  from  the  poisonous  effects  of 
which  the  guard  died,  are  guilty  of  murder, 
without  reference  to  an  intention  on  their  part 
to  liill  him ;  since  the  giving  of  the  poison  con- 
stitutes the  required  deliberation  and  premed- 
itation to  evince  an  Intent  to  kill.  State  v. 
\A'ell8,  61  Iowa.  629,  47  Am.  Rep.  822,  17  N.  W. 
90. 

And  a  person  who  kills  another  while  engaged 
in  committing  a  felony  cannot  escape  convic- 
tion of  murder  fai  the  first  degree  by  showing 
that  his  intent  was  not  to  kill,  but  to  defend 
his  own  life  or  person,  or  to  escape  arrest  or 
avoid  pursuit  or  death ;  since  the  law  makes  the 
killing  of  another  while  engaged  in  committing 
a  felony  murder  in  the  first  degree  Independent- 
ly of  all  question  of  motive.  Cox  v.  People,  19 
Hun,  430.  Affirmed  in  80  N.  Y.  500;  SUrks 
V.  State,  137  Ala.  9,  34  So.  687. 

And  an  instruction  in  a  prosecution  for 
murder  that,  if  the  defendants  did,  by  threats 
of  violence  to  the  person  of  the  deceased,  by 
intimidation,  or  by  displaying  deadly  weapons 
in  a  threatening  manner,  cause  him  to  leap  or 
jump  from  a  car  while  in  motion,  and  he  was 
thereby  killed,  they  should  find  the  defendant 
guilty.  Is  not  subject  to  the  objection  that  it 
Is  defective  in  not  having  the  qualification  that 
the  defendants  forced  deceased  to  Jump  from 
the  car  with  intent  to  kill  him,  or  that  the 
killing  was  the  probable  and  reasonable  re- 
sult of  such  Jump ;  since  intent  to  kill  does 
not  enter  into  the  definition  of  murder ;  it  is 
enough  if  the  unlawful  killing  be  with  malice 
aforethought,  either  express  or  implied.  Adams 
V.  People,  109  111.  444,  50  Am.  Rep.  617. 

Hut  while  it  is  not  always  necessary  that 
one  causing  the  death  of  another  in  the  per- 
formance of  an  unlawful  act  must  have  intend- 
ed a  personal  injury  to  such  person,  it  is  nec- 
essary that  the  Intent  with  which  he  acted 
should  be  equivalent,  in  legal  character,  to  a 
criminal  purpose  aimed  against  life  generally, 
— the  intent  must  have  been  to  commit,  either 
a  specific  felony,  or  at  least  an  act  involving 
all  the  wickedness  of  a  felony.  Wellar  v.  Peo- 
ple.  30   Mich.   16. 

See  also  SUte  v.  Meyers,  99  Mo.  107,  12  8. 
W.  516 ;  State  v.  Foster,  136  Mo.  653,  38  S.  W. 
721 :  Singleton  v.  State,  1  Tex.  App.  501 ;  State 
V.  Weems,  96  Iowa,  426,  65  N.  W.  387;  Roach 
V.  State,  8  Tex.  App.  479,— infra,  XII.  b. 
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8.  EmoeptiwM, 

There  are  several  exceptions  to  the  above 
general  rules,  though,  in  view  of  the  holding 
that  the  commission  of  the  felony  is  sufficient 
proof  of  malice,  they  would  seem  to  be  more 
apparent  than  real. 

Thu^  the  doctrine  prevails  in  Ohio  that  an 
Involuntary  or  unintentional  homicide  cannot 
in  any  instance  constitute  murder  in  the  first 
degree  under  the  Ohio  statute.  Robbins  v. 
State,  8  Ohio  St  138. 

And  that  murder  at  common  law  has  been 
superceded  by  the  statutory  provisions  In  that 
state ;  and,  although  in  homicide  committed  In 
administering  poison  or  in  the  perpetration  or 
attempt  to  perpetrate,  either  of  the  felonies 
mentioned  in  the  statute,  the  turpitude  of  the 
felonious  act  is  made  to  supply  the  place  of  de- 
liberate and  premeditated  malice  requisite  in 
the  first  class  of  murder  defined,  yet  the  pur- 
pose to  kill,  Expressed  in  the  statute,  applies 
to  each  of  the  several  classes  of  murder  in  the 
first  degree.     Robbins  v.  State.  8  Ohio  St.  138. 

Even  in  that  state,  however,  the  purpose 
to  kill  may  be  Justly  presumed  from  acts  which 
would  necessarily  or  naturally  destroy  life. 
State  V.  Brooks,  1  Ohio  Dec.  Reprint,  407. 

Such  as  the  derailing  of,  or  attempt  to  de- 
rail,  a   railway  passenger   train.     Ihid. 

And  the  Intentional  killing  by  means  of  ad- 
ministering poison  includes  and  imports  mal- 
ice.'  Robbins  v.  State,  8  Ohio  St.  138. 

And  in  Stephens  v.  State,  42  Ohio  St  150. 
and  Lindsay  v.  State,  24  Ohio  C.  C.  1,  it  was 
held  that  premeditation  is  not  essential,  In  an 
unintentional  killing  of  a  person  sought  to  be 
robbed  in  the  perpetration  of  the  robliery,  to 
a  conviction  of  niurder  In  the  first  degree. 

So,  it  is  held  under  Tenn.  act  1829.  chap.  23, 
fi  3,  declaring  that  all  murder  which  Aall  be 
perpetrated  by  means  of  poison;  lying  in  wait, 
or  any  other  kind  of^  wilful,  deliberate  malice, 
and  premeditated  killing,  or  which  shall  be 
committed  in  the  perpetration  of,  or  attempt  to 
perpetrate,  any  rape,  arson,  burglary,  or  lar- 
ceny, shall  be  deemed  murder  in  the  flrst  de- 
gree, that  to  constitute  murder  in  the  first 
degree  there  must  exist  In  the  mind  of  the 
person  who  kills  another  a  specific  intent  to 
take  the  life  of  the  person  slain ;  and  if  a  per- 
son, without  premeditated  intent  to  kill,  slays 
one  person  believing  him  to  be  another.  It  Is 
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ing  Wilson,  and  shooting  him  in  the  back 
after  he  was  down. 

People  ▼.  Kelly,  113  N.  Y.  047,  21  N.  E. 
122. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court; 

I  have  been  constrained  to  reach  a  dif- 
ferent conclusion  from  that  held  by  Judge 
O'Brien.  I  agree  with  him  tliat,  as  the 
^ilt  of  the  defendant  was  submitted  to  the 
jury  on  both  claims  of  the  People;  First, 
that  the  deceased  was  killed  with  a  de- 
liberate and  premeditated  design  to  effect 
Ms  death,  and,  second,  that  he  was  killed 
by  the  defendant  while  the  latter  was  en- 
jjaged  in  the  perpetration  of  a  felony  or  an 
attempt  to  commit  one,  if  as  to  either  claim 


the  evidence  was  insufficient  to  justify  tho 
submission  of  the  question  to  the  jury  the 
conviction  must  be  reversed,  since  it  can- 
not be  knon^ni  on  which  ground  the  jury 
based  its  verdict.  But  I  take  issue  with 
my  associate  on  the  proposition  that  there 
was  any  such  inconsistency  between  the  two 
claims  as  rendered  it  improper  to  submit 
both  to  the  jury  for  determination.  There 
was  but  a  single  crime  charged  in  the  in- 
dictment against,  the  defendant, — that  of 
murder  in  the  first* degree;  and  the  only 
issue  to  be  determined  by  the  jury  was 
whether  the  defendant  had  been  guilty  of 
that  crime.  Under  our  statute  (Penal 
Code,  f  183),  so  far  as  applicable  to  the 
case  before  n«,  proof,  either  that  the  de- 
fendant killed  the  deceased  with  a  deliberate 


not  murder  in  the  first  degree.  Bratton  v. 
State.  10  Humpb.  103. 

And  the  Indiana  statute  .was  similarly  con- 
strued in  Bechtelheimer  v.  State,  54  Ind.  128, 
Following  Bobbins  v.  State,  8  Ohio  St  131, 
ffvpra. 

Likewise,  the  rule  has  been  laid  down  In  Tex- 
as that  malice  is  an  iudlepensable  requisite  in 
all  murder,  and  that  it  Is  not  homicide  com- 
mitted in  the  perpetration,  or  attempt  at  per- 
petration, of  robbery,  etc.,  which  is  made  mur- 
der In  the  first  degree  by  the  Code ;  that  it  is 
all  murder  committed  in  this  manner  that  con- 
stitutes the  crime ;  and  that  if  a  homicide  was 
committed  in  the  perpetration,  or  in  an  attempt 
at  perpetration,  of  robbery,  etc.,  having  the 
necessary  ingi-edient  of  malice,  whether  express 
or  implied,  it  would  be  murder  in  the  first 
degree,  but  it  would  not  be  so  in  the  absence 
of  such  malice.  Pharr  v.  State,  7  Tex.  App. 
472. 

And  an  Instruction  in  a  prosecution  for  hom- 
icide, that  if  the  killing  was  unlawful,  and 
was  committed  In  the  perpetration,  or  in  the 
attempt  at  perpetration,  of  robbery,  then  the 
accused  should  be  found  guilty  of  murder  in  the 
first  degree,  was  held  to  be  Improper  in  not 
placing  and  keeping  before  the  minds  of  the 
jury  the  distincticm  between  murder  done  on 
express  malice,  and  murder  committed  in  the 
perpetration,  or  attempted  perpetration,  of  rob- 
bery, so  AS  to  prevent  them  from  confounding 
the  two  views  of  the  case  in  determining  the 
qnestlon  of  the  guilt  or  innocence  of  the  ac- 
cused under  proof.     Ihld, 

In  Washington  v.  Stete,  25  Tex.  App.  387, 
8  8.  W.  642,  however,  it  was  held  that  though, 
to  constitute  murder  in  the  first  degree,  there 
must  be  express  malice  aforethought,  when  this 
malice  aforethought  is  evidenced  by  the  fact 
that  th^  crime  was  committed  In  the  perpetra- 
tion of  rape,  there  can  be  no  question  of  the 
degree  of  any  such  murder,  it  being  made  ipso 
facto  mnrdef  in  the  first  degree  by  the  stat- 
ute; and  a  murder  committed  in  the  perpetra- 
tion of  rape,  or  any  other  of  the  enumerated 
felonies,  is  none  the  less  murder  upon  malice 
aforethought  where  one  of  the  modes  is  named 
in  the  indictment;  while  it  may  be  essential 
to  prove  it  as  charged,  proof  when  made  is  but 
evidence  of  malice  aforethought,  and  the  omis- 
sion or  failure  to  Instruct  the  Jury  upon  the 
law  of  murder  when  committed  in  the  perpe- 
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tration  of  rape  in  such  case  Is  not  reversible 
error. 

And  it  has  been  squarely  held  in  that  state, 
in  accordance  with  the  general  rule  that  all 
murder  under  the  Texas  statute,  committed  in 
the  perpetration,  or  the  attempted  perpetra- 
tion, of  arson,  rape,  robbery,  or  burglary  is 
murder  in  the  first  degree,  the  malice  being 
shown  by. the  murderer  in  the  act  of  killing  for 
such  purpose.  Singleton  v.  State,  1  Tex.  App. 
501 ;  Gonzales  v.  State,  19  Tex.  App.  304  ;  Men- 
dez  V.  State,  29  Tex.  App.  »0§,  16  S.  W.  766 ; 
Williams  V.  State,  30  Tex.  App.  3.54,  17  S.  W. 
408 ;  Garza  v.  State,  39  Tex.  Crim.  Rep.  358,  73 
Am.  St.  Rep.  927,  46  S,  W.  243;  Giles  v. 
State,  23  Tex.  App.  281,  4  S.  W.  886 :  Hedrick 
V.  State.  40  Tex.  Crim.  Rep.  532,  51  S.  W.  252 ; 
Richards  v.  State,  35  Tex.  Crim.  Rep.  38,  30  S. 
W.  80C5. 

And  that  a  charge  on  express  malice,  fol- 
lowed by  another  charge  to  the  eflfect  that  all 
murder  committed  in  the  perpetration  of  bur- 
glary is  murder  In  the  first  degree.  Is  not  er- 
ror, where  the  evidence  does  not  disclose  any 
other  theory  for  the  homicide.  Hedr!ck  v. 
State.  40  Tex.  Crim.  Rep.  532,  51  S.  W.  252. 

And  evidence  that  the  accused,  either  alone 
or  as  a  principal  with  others,  stole,  or  was 
present  at  the  stealing  of,  property  from  the 
person  of  the  deceased,  and  poured  turpentine 
or  other  infiammable  liquid  upon  his  person, 
or  was  present  when  it  was  done  and  ignited 
the  fluid,  or  was  present  when  it  vfas  done,  and 
that  the  deceased  was  burned  to  death,  is  held 
not  to  establish  any  degree  of  murder  except 
murder  in  the  first  degree,  and  does  not  call 
for  an  instruction  as  to  murder  in  the  second 
degree  and  negligent  homicide.  Chapman  v. 
State,  43  Tex.  Crim.  Rep.  328,  96  Am.  SL  Rep. 
874,  65  S.  W.  1098. 

d.  The  act  of  killing, 

1.  With  reference  to  crimlnaUij/ 

We  have  seen  that  to  constitute  murder  at 
common  law  the  act,  in  the  perpetration  of,  or 
in  the  attempt  to  perpetrate  which.  It  was 
done,  mubt  have  been  a  felony,  and  must  have 
been  malicious ;  though  it  need  not  have  been 
done  with  an  intent  to  kill.  See  supra  III.  a, 
and  Daley's  Case  (Pa.)  cited  In  Wharton,  Hom- 
icide, 703,  Appx.,  supra.  III.  b,  2. 
And  under  the  various  statutes,  if  the  pro- 
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and  premeditated  design  to  effect  his  death, 
or  while  the  defendant  was  engaged  in  the 
commission  of  a  felony  or  an  attempt  to 
commit  a  felony,  though  without  any  design 
to  take  life,  established  his  guilt  of  the 
crime  charged.  "It  is  not  necessary  that 
a  jury,  in  order  to  find  a  verdict,  should 
concur  in  a  single  view  of  the  transaction 
disclosed  by  the  evidence.  If  the  con- 
clusion may  be  justified  upon  either  of  two 
interpretations  of  the  evidence,  the  verdict 
cannot  be  impeached  by  showing  that  a 
part  of  the  jury  proceeded  upon  one  in- 
terpretation, and  part  upon  the  other." 

Murray  v.  Tfeto  York  L.  Ins.  Co,  96  N.  Y. 
614,  48  Am.  Rep.  658.  So  in  this  case  it 
was  not  necessary  that  all  the  jurors  should 
agree  in  the  determination  that  there  was  a 


deliberate  and  premeditated  design  to  take 
the  life  of  the  deceased,  or  in  the  conclusion 
that  the  defendant  was  at  the  time  engaged 
in  the  commission  of  a  felony^  or  an  at- 
tempt to  ooDunit  one;  it  was  sufficient  that 
each  juror  was  convinced  beyond  a  reason- 
able doubt  that  the  defendant  had  com- 
mitted the  crime  of  murder  in  the  first  de- 
gree as  that  offense  is  defined  by  the  statute. 
Ever  since  the  enactment  of  the  Penal  Code, 
and  even  before  that  time  since  the  law  of 
1876,  by  which  homicide  in  the  commission 
of  a  felony  was  made  murder  in  the  first 
degree,  it  has  been  the  practice,  in  prose- 
cutions for  that  crime,  to  submit  the  case 
to  the  jury  in  both  aspects,  premeditated 
and  deliberate  design  to  take  life  and  kill- 
ing in  the  commission  of  a  felony.    Buel  v. 


vision  is  that  "any  murder  committed  in  the 
perpetration,"  etc.,  the  act  of  IcilUng  must 
have  been  murder  as  distin^ished  from  hom- 
icide,— that  is,  it  must  have  been  an  act  which 
would  have  been  murder  at  common  law. 

Thus,  the  Missouri  statute  does  not  declare 
that  every  killing  in  the  perpetration  or  attempt 
to  perpetrate  certain  designated  crimes  shall 
be  murder,  but  that  any  murder  which  shall 
be  committed  in  the  perpetration  or  attempt  to 
perpetrate  any  such  crime  shall  be  murder 
in  the  first  degree.  State  v.  Hopper,  71  Mo. 
425. 

And  an  instruction  that  a  homicide  com- 
mitted with  the  intent  on  the  part  of  the  slay- 
er to  perpetrate  a  robbery  is  murder  in  the 
first  degree  is  improper  under  that  act,  since 
the  statute  recognizes  as  possible  the  com- 
mission of  a  homicide,  in  the  attempt  to  per- 
petrate either  of  the  named  crimes  that  will 
be  a  less  crime  than  murder  in  the  first  degree. 
State  v.  Earnest,  70  Mo.  520. 

But  such  an  instruction,  though  erroneous, 
is  not  reversible  error,  where  the  parties  who 
did  the  Icilling  were  guilty  of  murder  without 
reference  to  any  design  to  perpetrate  a  rou- 
bery.     Ibid. 

And  it  is  not  homicide  committed  in  the  per- 
petration of,  or  attempt  to  perpetrate,  certain 
felonies,  which  is  made  murder  in  the  second 
degree  by  the  Texas  Code ;  it  is  "ail  murder" 
committed  in  that  manner  that  constitutes  the 
crime.     Pharr  v.  State,  7  Tex.  App.  472. 

If,  however,  the  provision  Is  that  "any  kill- 
ing in  the  perpetration,"  etc.,  in  words  or  in 
substance,  the  rule  is  different. 

Thus,  under  Neb.  Crim.  Code,  f  3,  whoever 
kills  another  while  engaged  in  the  perpetration, 
or  attempted  perpetration,  of  any  rape,  rob- 
bery, arson,  or  burglary  is  guilty  of  murder 
in  the  first  degree ;  and.  In  order  to  authorize 
a  verdict  for  murder  in  that  degree  where  the 
homicide  is  shown  to  have  been  so  committed,  it 
is  not  necessary  that  the  killing  be  unlawful 
in  the  sense  that  It  would,  in  the  absence  of  the 
statute,  warrant  a  conviction  for  murder  as  dis- 
tinguished from  manslaughter.  Henry  v.  State, 
51  Neb.  149,  66  Am.  St  Rep.  450,  70  N.  W.  924. 

2.   With  reference  to  methods  of  effecting. 

If  a  killing  was  the  direct  result  of  a  felon- 
ious act,  it  is  murder  both  under  the  rules  of 
common  law  and  under  the  various  statutory 
provisions,  without  reference  to  the  manner  or 
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method  in  which  it  was  effected,  or  whether 
it  was  caused  immediately  by  the  act  of  the 
accused,  or  merely  the  result  of  his  acts. 

Thus,  Lf  a  man  was  engaged  in  the  com- 
mission of  the  crime  of  rape,  and  death  ensued 
to  the  woman  by  reason  thereof,  no  matter 
whether  she  came  to  her  death  by  stran^nilation, 
or  by  means  of  any  other  force  or  violence 
employed  for  the  purpose  of  accomplishing  his 
object,  he  is  guilty  of  murder  within  snbdiv. 
3,  8  5.  chap.  333,  N.  Y.  act  187G.  Buei  v.  Peo- 
ple, 78  N.  T.  492,  34  Am.  Rep.  555,  AiBrmins 
18  Hun,  487. 

And  where  a  man  burglariously  entered  the 
house  of  a  woman,  and,  while  engaged  in  steal- 
ing Jewelry  and  other  property  in  her  bedroom, 
she  awoke  and  a  struggle  ensued,  and  the  next 
morning  she  was  found  lying  upon  the  bed  dead, 
her  limbs  and  arms  tied  and  bandages  about 
her  eyes  and  over  her  mouth,  and  a  dress  wound 
around  her  neck,  and  her  face  and  hands  were 
discolored,  it  is  not  necessary,  in  order  to  con- 
vict him  of  murder,  that  his  actual  and  person- 
al violence  was  the  sole  cause  of  her  death ;  if 
his  violence  so  excited  her  terror  that  she  died 
of  fright,  and  she  would  not  have  died  except 
for  the  assault,  then  his  act  is  in  law  the  cause 
of  her  death,  and  he  may  properly  be  con- 
victed under  an  indictment  charging  an  assault, 
and  that  in  some  way  and  manner  and  by  the 
use  of  some  means  and  instruments  to  the 
Jury  unknown,  he  deprived  her  of  life.  Cox 
V.  People,  80  N.  Y.  500,  Affirming  19  Hun,  430. 

And  in  such  a  case  the  possibility  of  death 
from  any  other  cause  than  the  act  of  the  pris- 
oner would  not  require  the  jury,  in  a  prosecu- 
tion against  him  for  the  homicide,  to  acquit, 
if  the  evidence  satisfied  them  beyond  a  rea- 
sonable doubt  that  his  act  caused  her  death. 
Ibid. 

So,  if  a  person  who  is  enfeebled  by  disease 
is  unlawfully  assaulted,  and  an  injury  is  in- 
flicted upon  him,  which  would  not  have  been 
mortal  to  a  man  in  ordinarily  good  health,  but 
which  was  mortal  to  him  in  his  then  physical 
condition,  the  assailant  Is  to  be  deemed  in  law 
guilty  of  unjustifiable  homicide, — either  mur- 
der or  manslaughter,  as  the  case  may  be:  and 
It  is  immaterial,  in  respect  to  criminal  respon- 
sibility, that  the  injuries  merely  hastened  his 
death;  and  the  fact  that  the  assailant  did 
not  know  his  enfeebled  condition  is  of  no  ef- 
fect. Cunningham  v.  People,  195  IlL  550,  63 
N.  E.  517. 


im. 


Peopue  y.  SuuiVAN. 


168 


People,  78  N.  Y.  492,  34  Am.  Rep.  556; 
People  T.  Wxllett,  102  N.  Y.  261,  6  N.  E. 
301;  People  v.  Johnson,  110  N.  Y.  134,  17 
N.  E.  684;  People  v.  Afcyer,  162  N.  Y.  367, 
50  N.  E.  758.  This  is  no  new  doctrine  in 
the  administration  of  the  criminal  law;  on 
the  contrary,  the  principle  involved  is  very 
old.  For  far  more  than  a  century  past  it 
has  been  the  practice,  approved  by  all  courts 
and  text  writers,  to  charge,  by  the  use  of 
several  counts,  tlie  same  offense  as  com- 
mitted in  different  manners  or  by  different 
means.  "There  is  no  objection  to  stating 
the  same  offense  in  different  ways  in  as 
many  different  counts  of  the  indictment  as 
you  think  necessary."  Archbold,  Crim.  Pr. 
ft  PI.  03.  "Every  cautious  pleader  will  as- 
sert as  many  counts  as  will  be  necessary  to 


provide  for  every  possible  contingency  in  the 
evidence,  and  this  the  law  permits."  Whar- 
ton, Crim.  Law,  §  424.  In  this  state  the 
practice  is  directly  authorized  by  statute. 
Code  Crim.  Proc.  §  279.  Where  the  several 
ooimts  charge  the  same  offense,  the  prose- 
cution will  not  be  compelled  to  elect  on 
which  count  it  will  proceed.  "It  is  every 
day's  practice  to  charge  a  felony  in  dif- 
ferent ways  in  several  counts  for  the 
purpose  of  meeting  the  evidence  as  it  may 
come  out  upon  the  trial ;  each  of  the  counts 
on  the  face  of  the  indictment  purports  to  be 
for  a  distinct  and  separate  offense,  and  the 
jury  very  frequently  And  a  general  verdict 
on  all  the  counts,  although  only  one  offense 
is  proved ;  but  no  one  ever  supposed  that  that 
formed  a  ground  for  arresting  the  judgment. 


And  if  a  person  receives  a  blow  with  the  fist, 
and  the  injury  directly  produced  by  the  blow 
extinguishes  hi^  life,  no  matter  how  feeble  he 
may  be,  the  blow  should  be  regarded  as  the 
cause  of  his  death,  and  the  person  who  struck 
It  is  responsible  therefor;  but  if  the  injuries 
which  caused  his  death  resulted  from  a  fall 
upon  the  pavement,  and  his  inability  to  stand 
arose,  not  from  the  blow,  but  from  his  physi- 
cal inflrmities  or  Intoxication,  his  death  should 
be  attributed  to  natural  causes.     Ihid. 

And  to  kill  a  man  purposely  and  with  pre- 
meditated malice,  or  to  kill  a  man  In  the  com- 
mission or  attempt  to  commit  a  crime,  such  as 
robbery  or  arson,  Is  murder  in  the  first  degree, 
under  2  Ind.  Rev.  Stat.  1852,  i  2,  p.  388 ;  and, 
where  a  person  set  fire  to  a  building,  and  a 
person  therein  was  killed,  the  person  setting 
the  fire  la  guilty  of  murder,  whether  the  other 
was  killed  before  the  fire  reached  him,  or  was 
burned  to  death.    Stocking  v.  Stat*,  7  Ind.  326. 

And  where  it  appears  In  a  proeecution  for 
murder  that  the  deceased  was  in  the  last 
stages  of  Bright's  disease,  and  that  an  injury 
received  at  the  hands  of  the  defendant  ren- 
dered a  surgical  operation  necessary,  for  which 
chloroform  bad  to  be  used,  which  paralyzed  his 
kidneys  and  caused  death  by  uric  acid  being 
thrown  back  hito  the  system ;  and  an  instruc- 
tion was  given  in  accordance  with  Tex.  Penal 
Code  1805,  art.  C52,  providing  that  a  homicide 
must  have  been  complete  by  the  act  of  the 
defendant ;  but,  though  the  injury  causing  death 
might  not  have  proved  fatal  under  other  cir- 
cumstances, yet  If  said  injury  were  the  cause 
of  death.  It  appearing  that  there  was  gross  ne- 
glect or  improper  treatment  of  the  Injured  per- 
son, it  is  homicide, — ^a  further  instruction  that, 
if  the  injury  infiicted  by  defendant  was  not 
necessarily  fatal,  and  deceased  died  from  a 
disease  not  connected  with  or  caused  by  the  In- 
jury, he  should  be  acquitted,  Is  properly  re- 
fused. Gardner  v.  State  (Tex.  Crim.  App.) 
73  8.  W.   13. 

The  facts  that  a  person  was  afflicted  with 
a  disease  not  caused  by  a  wound  or  beating  by 
another,  however,  and  that  the  person  beaten 
died  nithln  a  year  and  a  day  of  the  time  of 
the  beating,  do  not  render  the  person  who  in- 
flicted the  beating  or  the  wound  guilty  of 
murder,  where  it  does  not^  appear  that  the 
fatal  progress  of  the  disease  was  quickened  i 
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by  the  beating  or  wound.     Livingston  v.  Com. 
14  Oratt  392. 

See  also  Com.  v.  Pox,  7  Gray,  585,  Infra,  IIL 
&  8. 

e.  The  felony;  nature  of. 

1.  At  common  law  and  under  general  statutee. 

The  term  "felony,"  as  used  at  common  law 
and  in  statutes  with  reference  to  the  killing 
of  a  human  being  without  any  design  to  effect 
death,  by  a  person  engaged  in  the  commission 
of  any  felony,  means  an  offense  punishable  by 
imprisonment  in  the  state  prison.  Terrill  v. 
State,  74  Wla  278,  42  N.  W.  243;  State  v. 
Hammond,  35  Wis.  315;  Hoffman  v.  State,  88 
Wis.  166,  TO  N.  W.  588 ;  State  v.  Smith,  32  Me. 
369.  54  Am.  Dec.  578. 

And  the  term  "felony,**  as  used  In  the  Mis- 
souri statute,  means  any  offense  for  which  the 
offender  Is  liable  by  law  to  be  punished  with 
death  or  imprisonment,  and  no  other ;  and  the 
term  ''misdemeanor,"  includes  every  other  of- 
fense punishable  by  fine  or  Imprisonment  in 
county  Jail,  or  both ;  and  a  warrant  charging 
an  assault  with  Intent  to  kill,  which  is  pun- 
ishable by  imprisonment  In  the  penitentiary  not 
exceeding  five  years  or  by  fine  not  less  than 
$500,  or  by  fine  not  less  than  |100  and  Impris- 
onment In  the  county  Jail  not  less  than  three 
months,  charges  a  felony  within  the  meaning 
of  the  statute,  providing  that  every  murder 
which  shall  be  committed  in  the  perpetration 
of  a  felony  shall  be  deemed  murder  In  the  first 
degree.     State  v.   Green,   66  Mo.   631. 

And  an  offense.  In  regard  to  which  there  Is 
a  discretion  vested  In  the  court  to  punish  It 
either  by  Imprisonment  In  the  state  prison  or 
by  a  fine,  or  by  Imprisonment  In  the  county  Jail, 
Is  a  felony  within  the  meaning  of  2  N.  Y.  Rev. 
Stat.  702,  defining  a  felony  to  be  an  offense  for 
which  the  offender,  on  conviction,  shall  be  lia- 
ble by  law  to  be  punished  by  death  or  imprison- 
ment In  the  state  prison  ;  so  that  a  homicide 
committed  while  perpetrating,  or  attempting  to 
perpetrate,  such  an  offense  would  be  murder. 
People  V.  Van  Steenburgb,  1  Park.  Crim.  Rep. 
39. 

Where  the  legislature  creates  new  felonies, 
or  raises  offenses  which  were  only  misdemean- 
ors at  common  law  to  the  grade  of  felonies,  the 
rule  that  where  a  homicide  is  committed  in  the 
commission  of,  or  attempt  to  commit,  a  felony. 
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II  the  different  counts  axe  inserted  in  good 
faith  for  the  purpose  of  meeting  a  single 
charge,  the  court  will  not  even  compel  the 
prosecutor  to  elect."  Opinion  of  chancellor, 
Kane  v.  People,  8  Wend.  203.  In  People  v. 
Rugg,  98  N.  Y.  537,  the  defendant  was  in- 
dicted for  murder  in  the  first  degree  as 
charged  in  separate  counts,  some  alleging 
premeditation  and  deliberation,  others  kill- 
ing in  the  commission  of  a  felony.  The  de- 
fendant on  the  trial  moved  that  the  prose- 
cution be  required  to  elect  on  which  count 
of  the  indictment  it  would  proceed.  The 
motion  waR  denied,  and  the  jury  rendered  a 
general  verdict  of  guilty.  The  judgment 
was  affirmed  by  this  court.  It  was  held 
by  the  Supreme  Court  of  the  United  States 
that  a  general  verdict  of  guilty   was   good. 


though  one  count  of  an  indictment  charged 
the  offense  to  have  been  committed  in 
a  haven  or  bay,  and  another  its  commission 
upon  the  high  seas.  United  States  v. 
Pirates,  5  Wheat.  201,  6  L.  ed.  64.  The 
reasons  for  this  practice  are  very  clearly 
stated  by  Chief  Justice  Shaw  in  Com.  v. 
Webster  [5  Cush.  321,  62  Am.  Dec.  711]: 
''To  a  person  imskilled  and  unpractised  in 
legal  proceedings  it  may  seem  strange  that 
several  modes  of  death,  inconsistent  with 
each  other,  should  be  stated  in  the  same 
document ;  but  it  is  often  necessary,  and  the 
reason  for  it  when  explained  will  be  obvious. 
The  indictment  is  but  the  charge  or  accusa- 
tion made  by  the  grand  jury,  with  as  much 
certainty  and  precision  as  the  evidence  be- 
fore them  will  warrant.    They  may  be  well 


the  premeditated  Intent  to  commit  one  kind 
of  felony  is  by  implication  of  law  transferred 
from  that  offense  to  the  homicide  actually  com- 
mitted, 80  as  to  make  the  latter  offense  a  kill- 
ing with  malice  aforethought,  applies,  and  a 
new  class  of  murders  is  created,  in  the  case 
of  the  killing  of  a  human  being  by  a  person  who 
is  engaged  in  the  perpetration  of  one  of  such 
newly  created  felonies ;  and,  on  the  other  hand, 
when  the  legislature  abolishes  an  offense  which 
at  common  law  was  a  felony,  or  reduces  it  to 
the  grade  of  a  misdemeanor,  the  case  of  an 
unlawful  killing  by  a  person  engaged  in  the 
act  which  was  before  a  felony  will  not  long- 
er be  considered  to  be  murder,  but  manslaugh- 
ter merely.  People  v.  Enoch,  13  Wend.  159, 
27  Am.  Rep.  107. 

And  though  the  common-law  rule,  that  where 
death  occurs,  by  the  act  'of  one  in  pursuit  of 
an  unlawful  design  without  any  intention  to 
kill,  it  will  be  either  murder  or  manslaughter, 
according  as  the  intended  offense  is  a  felony 
or  only  a  misdemeanor,  is  in  force  in  a  state, 
it  is  adopted  without  any  view  to  perpetuate 
the  ancient  classification  of  offenses,  but  with 
reference  to  such  graduation  of  crimes  as  might 
from  time  to  time  obtain  therein;  and  the 
character  of  the  crime  in  that  respect  does  not 
depend  upon  the  sentence  which  the  court  may 
pronounce.  State  v.  Smith,  32  Me.  369,  54  Am. 
Dec.  578.  And  see  Com.  v.  Pemberton,  118 
Mass.  86,  supra.  III.  b,   1. 

Thus,  an  indictment  alleging  a  murder  per- 
petrated while  engaged  In  the  commission  of  a 
felony,  the  felony  being  the  crime  of  grand 
larceny,  specifically  describing  the  property 
stolen  and  its  ownership,  and  stathig  its  value 
at  a  greater  sum  than  |25,  and  averring  that 
it  was  feloniously  stolen,  taken,  and  carried 
away,  sufilciently  alleges  the  commission  of  the 
crime  of  grand  larceny,  and  is  not  subject  to 
the  objection  that  it  fails  to  charge  the  partic- 
ular intent  essential  to  the  crime,  and  to  de- 
scribe It  as  grand  larceny,  so  as  to  make  it  a 
felony.  People  v.  Willett,  102  N.  Y.  251,  6  N. 
E.  801. 

And  where  a  man  commits  a  rape  upon  a 
child,  and  she  dies  from  the  effects,  the  act  is 
a  felony  In  point  of  law ;  and  such  malice  is 
implied  as  will  justify  a  finding  of  murder  in 
a  prosecution  therefor.  Reg.  v.  Greenwood,  7 
Cox  C.  C.  404. 

And  the  words  "holding  up,"  used  in  an  in- 
struction In  a  prosecution  for  killing  an  ofll- 
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cer  in  resistance  of  an  arrest  that  the  holding 
up  of  a  train  is  a  felony,  are  not  am- 
biguous, but  mean,  when  used  in  relation  to  an 
attack  upon  a  train,  the  forcible  detention  or 
the  train  with  intent  to  commit  a  robbery  or 
some  other  felony;  and  such  an  instruction  Is 
not  subject  to  the  objection  that  it  might  mean 
mere  assault  upon  a  railroad  train  without  In- 
I  tent  to  commit  murder,  robbery,  or  any  other 
I  felony,  and  therefore  not  be  a  felony.  Terri- 
I  tory  V.  McGinnls  (N.  M.)  61  Pac.  208. 
I  So,  an  indictment  charging  a  homicide  to 
i  have  been  committed  while  the  defendant  was 
engaged  In  the  commission  of,  or  attempt  to 
commit,  a  felony, — to  wit,  to  escape  from  jail 
where  he  was  confined  on  a  charge  of  felony, 
— if  sustained  by  proof,  would  establish  the  crime 
of  murder  in  the  first  degree,  without  regard  to 
the  degree  of  deliberation  or  premeditation  exer- 
cised in  its  commission,  under  N.  Y.  Penal  Code, 
f  85,  providing  that  a  prisoner  who,  being  con- 
fined In  a  prison,  or  being  in  lawful  custody^ 
by  force  or  fraud,  escapes  from  such  prison  or 
custody.  Is  guilty  of  a  felony.  If  such  custody 
or  confinement  Is  upon  a  charge,  arrest,  com- 
mitment, or  conviction  for  a  felony.  People 
V.  Johnson.  110  N.  Y.  184,  17  N.  E.  684.  Afllrm- 
ing  46  Hun,  667. 

And  if  a  person  confined  in  a  common  jail 
under  a  lawful  commitment,  or  on  a  charge  of 
felony  before  indictment,  escapes  therefrom,  be 
commits  a  felony,  and  if,  in  attempting  to  es- 
cape, whether  he  succeeds  or  not,  he  kills  a  per- 
son, the  act  is  murder  under  the  New  York 
statute ;  a  common  jail  being  a  prison  within 
the  meaning  of  the  New  York  Penal  Code,  8  92. 
People  V.  Johnson,  46  Hun,  667. 

And  Mo.  Rev.  Stat  f  3702,  makes  It  a  fel- 
ony for  anyone  confined  In  any  county  jail, 
upon  conviction  for  any  criminal  offense,  to 
break  such  prison  and  escap »  therefrom  ;  and 
the  act  of  a  prisoner  confined  in  jail  in  attempt- 
ing by  force  and  arms  to  escape  therefrom  is  a 
felony ;  and  where  he  presents  to  the  sheriff, 
who  is  his  lawful  custodian,  a  loaded  pistol, 
cocked  and  ready  for  fatal  use  if  his  escape  is 
resisted,  the  sheriff  has  the  right  to  oppose 
force  to  force  to  the  extremity  of  killing  the 
prisoner ;  and  where  the  prisoner  kills  him 
while  he  is  resisting  such  attempted  escape,  it 
Is  murder  in  the  first  degree.  State  v.  Turling- 
ton,  102   Mo.   642,   15   S.   W.   141. 

So,  setting  a  house  on  fire  in  order  to  cheat 
the  insurance  coflipany  is  an  attempt  to  com- 
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satisfied  that  the  homicide  was  committed, 
and  yet  the  evidence  before  them  may  leave 
it  somewhat  doubtful  as  to  the  mode  of 
death;  take    the    instance    of    a 

murder  at  sea;  the  man  is  struck  down, 
lies  sometime  on  the  deck  insensible,  and 
in  that  condition  is  thrown  overboard.  The 
evidence  proves  the  certainty  of  a  homicide, 
by  the  blow  or  by  the  drowning,  but  leaves 
it  uncertain  by  which.  That  would  be  a 
fit  case  for  several  counts,  charging  a  death 
by  a  blow  and  a  death  by  drowning,  and 
perhaps  a  third,  alleging  a  death  by  the 
joint  result  of  both  causes  combined."  In 
the  case  suggested  by  the  learned  judge  it 
A'ould  certaiftly  be  unreasonable  that  the  de- 
fendant should  escape  conviction  because  of 
difference   oX  opinion  among  the  jurors  as 


to  whether  his  victim  was  killed  by  the 
blow  or  by  drowning  when  all  were  con- 
vinced that  the  killing  was  effected  by  the 
felonious  act  of  the  defendant. 

Nor  is  there  the  theoretical  inconsistency 
between  the  two  claims  of  the  prosecution 
that  has  been  assumed.  It  is  not  correct 
to  say  that,  if  the  x)ffense  was  committed  in 
one  way,  it  could  have  been  committed  in 
the  other.'  It  is  true  that  in  the  definition 
of  the  second  manner  in  which  the  crime 
may'  be  committed  the  statute  reads: 
"Without  a  design  to  effect  death."  But 
this  does  not  render  absence  of  intent  an  es- 
sential ingredient  of  the  offetise,  such  as  the 
killing  or  the  commission  of  the  felony, — 
elements  which  the  prosecution  is  bound  to 
prove  beyond  a  reasonable  doubt.     "With- 


mit  a  felony;  and*  If  a  boy  is  killed  thereby, 
the  persons  setting  it  on  fire  are  guilty  of  wil- 
ful murder.     Reg.  v.  Seme,  16  Cox  C.  C.  811. 

And  where  a  person  who  was  a  tramp,  with- 
in the  meaning  of  N.  Y.  act  1885.  chap.  490,  de- 
scribing and  defining  who  shall  be  deemed 
tramps,  and  providing  by  f  4  thereof  that  any 
tramp  who  shall  enter  any  building  against  the 
'Will  of  any  owner  or  occupant  thereof  under 
each  circumstances  as  shall  not  amount  to 
burglary,  or  shall  threaten  to  do  any  injury  to 
any  person,  or  to  the  real  or  personal  property 
of  another,  when  such  an  offense  is  not  now 
punishable  by  imprisonment  in  the  state  prison, 
shall  be  deemed  guilty  of  a  felony,  entered  the 
house  of  another  without  permission  or  Invita- 
tion, and  was  ordered  out  as  soon  as  discovered, 
but  persisted  in  his  intrusion  after  being  no- 
tlfled  to  depart,  and  barred  the  way  to  prevent 
her  from  going  for  help,  and  seised  hold  of  her 
arm  and  shoulder,  and  afterwards  killed  her, 
claiming  to  have  done  so  under  a  passionate  im- 
pulse because  she  used  harsh  words  and  struck 
him, — It  is  proper  to  submit  to  the  Jury  the 
consideration  of  the  question  whether  or  not 
the  murder  was  effected  while  the  accused  was 
engaged  In  the  commission  of  a  felony  under 
that  act.  l*eople  v.  Deacons,  109  N.  T.  874, 
16  N.   B.   676. 

And  threatening  words  are  not  necessary  to 
constitute  a  threat  of  personal  injury  within 
the  meaning  of  that  act,  so  as  to  make  it  nec- 
essary to  prove  threatening  words  in  a  prose- 
cation  against  the  tramp,  in  order  to  constitute 
the  kililng  murder  in  the  first  degree ;  conduct 
or  actions  may  constitute  a  threat  as  well  as 
words,  and  the  test  is  not  what  the  person 
threatened  in  fact  believed,  but  what  from  the 
Intruder's  acts  and  conduct  she  had  reason- 
able ground  to  believe.    Ihid. 

And  evidence  In  a  prosecution  for  murder 
that  the  accused,  a  tramp,  went  into  the  house 
of  deceased  without  permission,  and  refused  to 
go  when  ordered  out,  and  barred  the  way  out 
of  the  house,  and  prevented  deceased  from  go- 
ing for  help,  and  laid  his  hands  upon  her 
shoulder,  or  seised  her  by  an  arm,  is  sufficient 
to  warrant  the  jury  in  finding  a  threat  of  per- 
sonal injury  within  the  meaning  of  that  act. 
Hid. 

8o,  suicide  is  an  unlawful  act  In  the  eye 
of  the  law,  and  If  a  man  with  a  deadly  weapon 
undertakes  to  take  his  own  life  he  is  doing  an 
milawful  act,  and  If,  in  the  commission,  or 
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attempted  commission,  of  that  act,  he  takes 
the  life  of  an  innocent  party  standing  by.  It  Is 
murder.  State  v.  Level le.  34  8.  C.  120,  27  Am. 
St.  Rep.  790,  13  S.  E.  319. 

In  the  above  case  Com.  v.  Mink,  123  Mass. 
422,  25  Am.  Rep.  109,  inft-a,  IV.  c,  3,  <c),  was 
distinguished  upon  the  ground  that  In  Massa- 
chusetts there  Is  a  statute  providing  that  any 
crime  punishable  by  death  or  Imprisonment  m 
the  state  prison  Is  a  felony,  and  no  other 
crime  should  be  so  considered ;  and  that  under 
that  statute  suicide  Is  not  a  felony,  since  from 
the  very  nature  of  the  case  it  cannot  be  pun- 
ished with  death  or  imprisonment  in  the  state 
prison. 

The  offense  of  being  armed  and  disguised 
while  engaged  In  a  riot,  or  in  resisting  the 
execution  of  legal  process  as  defined  in 
N.  Y.  act  January  28,  1845,  f  7,  however,  is 
not  a  felony,  which  brings  the  offender  within 
the  definition  of  murder  as  given  under  N.  V. 
Rev.  Stat,  title  1,  chap.  1,  part  4,  8  5,  in  the 
killing  of  a  human  being,  so  perpetrated,  though 
without  the  design  to  effect  death,  by  a  person 
engaged  In  the  commission  of  such  an  offense. 
People'  V.  Van  Stcenburgh,  1  Park.  Crlm.  Rep. 
39. 

2.  Under  ttatutea  naming  particular  felonies. 

Where  the  statute  provides  that  killing,  or 
a  murder  in  the  perpretatlon  of,  or  attempt  to 
perpetrate,  particular  named  felonies.  Is  mur- 
der In  the  first  degree,  the  general  rule  is  that 
all  felonies,  other  than  those  named,  are  ex- 
cluded, and  that  killing,  or  a  murder  in  the 
perpetration,  or  attempt  to  perpetrate,  any 
other  felony  could  be,  at  most,  murder  in  the 
second  degi-ee. 

Thus,  the  fact  that  a  homicide  was  committed 
by  a  felon  In  an  attempt  to  escape  from  a  peni- 
tentiary does  not  obviate  the  necessity  of  prov- 
ing beyond  a  reasonable  doubt  premeditation 
and  deliberation  In  order  to  make  the  crime 
murder  In  the  first  degree;  no  mention  of  es- 
capiug,  or  attempting  to  escape,  from  a  penal 
Institution  having  b<>en  made  by  the  legislature 
in  Ohio  Rev.  Stat,  f  6808,  making  a  killing  In 
attempting  to  perpetrate  rape,  arson,  robbery, 
or  burglary,  murder  in  the  first  degree.  State 
V.  Atkinson,  6  Ohio  N.  P.  232. 

So,  t^e  killing  of  a  human  being  with  malice. 
In  the  perpetration  of,  or  attempt  to  perpetrate, 
an  abortion,  is  murder  in  the  second  degree  im- 
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out  a  design  to  effect  death"  is  to  be  inter- 
preted as  meaning  regardless  of  whether 
there  was  a  design  to  effect  death  or  not. 
This  rule  applies  in  a  certain  measure  to 
the  definitions  of  the  various  grades  of  hom- 
icide so  far  as  those  definitions  prescribe  the 
absence  of  an  element  which,  if  present, 
would  constitute  a  higher  degree  of  crime. 
By  §  184  of  the  Penal  Code  murder  in  the 
second  degree  is  defined  to  be  the  killing  of 
a  human  being  with  the  design  to  effect  the 
death  of  the  person  killed  or  another,  but 
"without  deliberation  and  premeditation." 
By  §§  189  and  193  the  offense  is  man- 
slaughter when  committed  "without  a  de- 
sign to  effect  death."  It  is  not  necessary, 
however,  that  the  prosecution  should  prove 
beyond  a  reasonable  doubt  in  the  first  case 


that  there  wias  no  deliberation,  or  in  the  sec- 
ond that  there  was  no  design  to  effect  death. 
On  the  contrary,  the  rule  is  that  where 
there  is  reasonable  doubt  iu  which  of  sev- 
eral degrees  of  a  crime  the  defendant  is 
guilty,  he  must  be  convicted  of  the  lowest 
degree.  Code  Crim.  Proc.  §  390.  So  an  ac^ 
quittal  on  the  merits  on  an  indictment  for 
manslaughter  or  for  murder  in  the  second 
degree  will  bar  a  subsequent  prosecution 
for  murder  in  the  first  degree  (WhartoDy 
Homicide,  §  898;  Penal  Code,  §36),  which 
would  not  be  the  law  if  a  conviction  under 
either  of  such  indictments  could  not  be  sus- 
tained by  proof  establishing  the  higher  of- 
fense. 

The  direct  evidence,  including  that  of  the 
witness  Harris,  who,  as  has  been  said  by  my 


der  a  similar  statute.  State  v.  Leeper,  70 
Iowa,  748,  30  N.  W.  501. 

And  under  Pa.  act  Marcb  31,  1860,  which  Is 
a  transcript  of  the  proyiBlons  on  the  same  sub- 
ject of  the  act  of  April  22.  1794,  all  murder  per- 
petrated by  means  of  poison,  by  lying  In  wait, 
or  by  any  other  means  of  wilful,  deliberate,  pre- 
meditated killing,  or  which  is  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  robbery,  or  burglary,  is  deemed 
murder  in  the  first  degree,  and  all  other  kinds 
of  murder  are  deemed  murder  in  the  second  de- 
gree; and  the  jury  before  whom  any  person 
shall  be  tried,  shall,  if  they  find  such  person 
guilty  thereof,  ascertain  in  their  verdict 
whether  It  be  murder  in  the  first  or  second  de- 
gree. Com.  V.  Drum,  58  Pa.  9 ;  Lane  v.  Com. 
39  Pa.  871. 

And  where  an  Indictment  for  homicide  mere- 
ly charged  that  the  murder  was  committed  fe- 
loniously, wilfully,  and  with  malice  afore- 
thought, not  averring  that  it  was  done  wilfully, 
deliberately,  and  premeditatedly,  or  In  the  per- 
petration of,  or  attempt  to  perpetrate,  any  of  the 
felonies  enumerated  In  the  statute,  and  the 
prisoner  was  found  guilty  In  the  manner  and 
form  as  he  stands  Indicted,  the  Judgment  and 
sentence  must  be  for  murder  in  the  second  de- 
gree, and  not  in  the  first.  Johnson  v.  Com. 
24  Pa.  386. 

renter  In  g  a  house  for  the  purpose  of  killing  a 
person  therein,  however,  is  burglary,  under 
Cal.  Penal  Code,  §  459,  providing  that  every 
person  who  enters  any  house  with  intent  to 
commit  grand  or  petit  larceny,  or  any  felony. 
Is  guilty  of  burglary ;  so  that  the  killing  of  a 
person  therein  would  be  murder  in  the  first  de- 
gree under  Cal.  Penal  Code,  %  189,  making  a 
homicide  committed  in  the  perpetration,  or  at- 
tempt to  perpetrate,  burglary,  etc.,  murder  in 
the  first  degree.  People  v.  Miller,  121  Cal.  343, 
53  Pac.  816. 

And  one  who  administers  morphine  and 
chloral,  or  both,  not  intending  to  kill  upon 
malice,  but  merely  to  stupefy,  so  that  he  may 
steal  from  his  victim,  commits  a  felony,  and 
would  have  been  guilty  of  murder  at  common 
law  If  death  ensued,  and  is  so  under  the  Texas 
statute,  which  makes  the  intent  to  injure  by 
poison,  supply  the  malicious  purpose  to  kill. 
Rupe  V.  State,  42  Tex.  Crim.  Rep.  477,  61  S.  W. 
029. 

And  where  laudanum  is  administered  to  a 
person  from  time  to  time,  though  not  for  the 
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purpose  of  killing  him,  but  for  the  purpose  of 
stupefying  his  faculties  and  weakening  his  in> 
tellect  so  as  to  obtain  possession  of  property 
held  by  him,  and  death  ensues,  it  is  murder  in 
the   first   degree   under   the   Missouri    statute. 
State  V.  Wagner,  78  Mo.  644,  47  Am.  Rep.  131. 
And  no  charge  need  be  given  as  to  murder  In 
the  second  degree,   where   it  appears  to  have 
been  done  for  the  purpose  of  robbery.     Parker 
V.  State,  40  Tex.  Crim.  Rep.  119,  49  S.  W.  80. 
I      But   taking  money   from   the   person   of  an- 
;  other   is   not   necessarily   robbery,   and    an   in- 
;  Htruction  in  a  prosecution    for  murder  under  Nev. 
I  Comp.  Laws,  f  2327,  making  a  homicide  in  the 
I  commission  of  a  burglary  murder  in   the  first 
degree,  that  killing  In  the  attempt  to  take  mon- 
ey is  murder  in  the  first  degree,  is  inaccurate 
and  improper.     State  v.  Lopez,  15  Nev.  407. 

And  killing  a  person  for  the  purpose  of  being 
able  to  assert  thereafter  an  established  title  to 
property  owned  by  the  person  killed  is  not  a 
killing  in  the  perpetration  of  a  robbery.     Gay  v. 
State,  40  Tex.  Crim.  Rep.  242,  49  S.  W.  612. 
i      But  the  fact  that  a  person  knew   that  an- 
!  other  was  going  to  attempt  to  rob  him  as  he 
I  went  toward  his  home  furnishes  no  element  of 
consent  to  the  robbery,  so  as  to  affect  the  de- 
gree of  the  murder  in  case  he  is  slain  in  the 
perpetration  of  such  robbery.     State  v.  McAfee. 
148  Mo.  370,  50  S.  W.  82. 

So,  the  act  of  several  soldiers  in  arming 
themselves  with  guns  belonging  to  the  Federal 
Army,  and  with  an  axe,  and  proceeding  to  a 
city  Jail  for  the  purpose  of  liberating  one  of 
their  comrades  who  was  confined  therein  on  a 
charge  of  drunkenness,  and  demanding  his  re- 
lease, whereupon  a  controversy  arose  in  which  a 
person  was  killed,  does  not  constitute  a  burglary 
in  the  perpetration  of  which  a  killing  would  be 
murder  in  the  first  degree,  since,  in  order  to 
constitute  a  burglary,  the  breaking  into  the 
house  must  be  by  force,  threat,  or  fraud  with 
intent  to  commit  a  felony  or  the  crime  of 
theft;  such  act  Is  merely  a  conspiracy  to  lib- 
erate their  comrade  from  confinement  under 
Texas  Penal  Code,  art.  227,  providing  that,  if 
any  person  shall  break  into  any  Jail  for  the 
purpose  of  effecting  the  rescue  or  escape  of  a 
prisoner  therein  confined,  or  for  the  purpose  of 
aiding  in  the  escape  of  any  prisoner  so  con- 
fined, he  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  a  term  of  not  less  than 
two,  nor  more  than  six,  years.  Kipper  v. 
State,  42  Tex.  Crim.  Rep.  613,  62  S.  W.  420. 
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sflsociate,  was  suliicientlj  corroborated, 
proved  circuinstances  which  clearly  estaV 
liBhed  that  the  deceased  was  shot  by  the  de- 
fendant and  his  associates,  without  relying 
on  their  subsequent  statements  to  that  ef- 
fect. At  about  half-past  one  in  the  morn- 
ing of  the  homicide  the  deceased  and  the 
witness  Warner  were  standing  at  the  comer 
of  Main  and  Grand  streets  in  the  village  of 
Cobleakill  when,  as  that  witness  testifies, 
th^  saw  a  party  of  four  or  six  men,  whom 
he  conld  not  identify,  pass  up  Grand  street. 
Re  then  1'^'*  the  deceased,  went  to  his  room 
and  was  ^..c paring  for  bed  when  he  heard 
the  sound  of  shooting, — several  shots.  He 
went  to  the  window  and  heard  the  barking 
of  a  dog.  The  noise  appeared  to  come  from 
the  store  of  one  Borst  on  Main  street,  a 


short  distance  from  the  place  where  he  had 
been  standing  with  the  deceased.  He  im- 
mediately went  to  this  store,  and  found  the 
body  of  the  deceased  there  and  several  of  the 
villagers  present.  Harris  testified  that  the 
defendant  and  his  associates  turned  off 
Main  street,  and  went  towards  the  spot 
where  the  body  of  the  deceased  was  found; 
that  a  few  moments  afterwards  they  re- 
turned, and  that  the  defendant  had  a  wound 
in  his  hand  from  which  a  bullet  was  proved 
to  have  been  subsequently  extracted,  and 
that  Hinch,  another  of  the  party,  had  a 
wound  in  his  shoulder,  from  which,  also,  a 
buUet  was  afterwards  taken.  A  hammer 
which  one  of  the  party  had  obtained  from 
the  tool  chest  which  they  had  broken  open 
was  found  at  Borst's  store  a  few  feet  from 


It  haa  been  held,  however,  that  where  a  kill- 
ing Is  the  result  of  a  commission,  or  the  at- 
tempt to  commit,  a  felony,  the  law  attaches  the 
felonlons  intent  accompanying  th»  crime  con- 
templated to  the  act  of  killing,  and  constitutes 
it  marder,  whether  It  be  one  of  the  crimes 
named  In  the  statute  as  felonies  or  not.  Peo- 
ple ▼.  Olsen,  80  Cal.  122,  22  Pac.  125 ;  State  v. 
Green,  66  Mo.  631. 

But  It  Is  to  be  observed  that  the  Missouri 
statute  does  not  stop  at  naming  certain  fel- 
onies; It  adds,  the  words,  "or  other  felonies.*' 
See  supra.  III.  b,  1. 

8.  Doctrine  that  rule  is  confined  to  independent 
felonies. 

The  rule  has  been  laid  down  that  a  killing, 
to  constitute  the  crime  of  murder  without  a 
■pedfic  Intent  to  take  life,  must  be  clearly 
ibown  by  the  prosecution  to  have  occurred  in 
the  performance  of  such  acts  as  constitute  an 
Independent  substantive  crime.  Kelly  v.  Com. 
1  Grant  Gas.  484. 

And  It  has  been  held  that  by  the  term  "fel- 
ony," used  in  the  New  York  statutory  provi- 
sion deflning  murder  In  the  second  degree  to 
be  a  killing  perpetrated  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  com- 
mission of  a  felony  other  than  that  of  arson  In 
the  first  degree.  Is  meant  some  other  criminal 
act  than  the  homicide  in  question.  People  v. 
Thomas,  8  Alb.  U  J.  210. 

And  that  the  words  "other  felony,**  used  In 
Mo.  Rev.  Stat.  S  If  providing  that  every  murder 
which  shall  be  committed  In  the  attempt  to  per- 
petrate a  burglary  or  other  felony  shall  be  deemed 
marder  In  the  first  degree,  refers  to  some  col- 
lateral felony,  and  not  to  those  acts  of  per- 
sonal violence  to  the  deceased  which  are  neces- 
sary and  constituent  elements  of  a  homicide, 
and  are,  therefore,  merged  in  It ;  and  which  do 
not,  when  consummated,  constitute  an  offense 
distinct  from  a  homicide.  State  v.  Shock,  68 
Mo.  552. 

In  the  above  case  State  v.  Jennings,  18  Mo. 
435,  infra.  III.  g,  3,  and  State  v.  Nuesllne,  25 
Mo.  Ill,  which  was  a  case  of  assault  causing 
death,  though  without  intent  to  kill,  were  over- 
ruled so  far  as  they  conflicted  with  the  opin- 
ion In  the  present  case ;  and  State  v.  Qreen,  66 
Mo.  631,  was  distinguished  upon  the  ground 
that  in  that  case  the  defendant  at  the  time  of 
the  homicide  was  resisting  an  ofllcer  under  cir- 
cumstances which  made  such  resistance  a  col- 
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lateral  felony  both  at  common  law  and  under 
the  statute. 

Within  this  rule,  where  a  man  commits  a  rape 
upon  a  woman,  and  In  so  doing  causes  her 
death,  the  rape  is  a  separate  and  distinct  offense 
from  the  killing,  which  Is  effected  in  the  com- 
mission of  a  felony  within  the  meaning  of  2  N. 
Y.  Rev.  Stat  S  6S6,  as  amended  by  N.  Y.  Laws 
1873,  chap.  644,  and  N.  Y.  Laws  1876,  chap. 
333,  providing  that  a  killing  shall  be  murder 
in  the  first  degree,  when  perpetrated  by  a  per- 
son in  the  commission  of  a  felony.  Buel  v. 
People,  78  N.  Y.  492,  34  Am.  Rep.  555,  Affirm- 
ing 18  Hun,  487. 

But  forcibly  seizing  and  binding  a  man  with- 
out legal  excuse  or  justification  is  an  assault, 
and,  if  done  for  the  purpose  of  carrying  into  ex- 
ecution a  preconceived  plan,  finally  accomplished, 
to  murder  the  person  so  seized  and  bound,  it  is 
an  initial  step  in  the  crime,  and  not  a  distinct 
criminal  act,  but  part  of  one  crime,  consum- 
mated in  the  murder.  Archer  v.  State,  106 
Ind.  426,  7  N.  B.  225. 

And  where  one  unintentionally  alms  a  blow 
at  the  head  of  another  with  a  dangerous  weap- 
on and  with  a  force  likely  to  fracture  his  skull, 
which  In  fact  does  crush  it.  It  cannot  be 
claimed  that  he  intended  to  break  the  skull  of 
such  person  without  producing  death,  upon  the 
theory  that  such  an  act  would  be  mayhem,  and 
that,  therefore,  he  caused  the  death  while  in  the 
commission  of  a  felony,  making  It  murder  in 
the  first  degree.  Foster  v.  People,  50  N.  Y. 
598. 

And  where  one  person  shot  another,  though 
both  were  previously  friendly,  and  there  ap- 
peared to  be  no  provocation,  if  there  is  nothing 
to  show  that  he  Intended  to  hit  him  in  any 
other  place  than  he  did,  and  if  he  intended 
to  hit  him  where  he  did  then  manifestly  he 
must  have  Intended  his  death,  he  should  be  con- 
victed of  niurder  in  the  first  degree,  and  a  con- 
viction of  murder  in  the  third  degree,  defined 
by  Wis.  Rev.  Stat.  §  4345,  to  be  the  killing  of  a 
human  being  without  any  design  to  effect  death, 
etc..  would  not  be  justified.  Terrill  v.  State, 
74  Wis.  278,  42  N.  W.  243. 

To  sustain  a  conviction  of  murder  in  the 
third  degree  under  Wis.  Rev.  Stat.  §  4345,  there 
must  be  evidence  in  the  record  that  at  the  time 
of  the  killing  the  accused  was  actually  engaged 
In  the  commission  of  some  other  offense  pun- 
ishable by  Imprisonment  in  the  state  prison, 
and  that,   while  so  engaged,   he  did   the  act 
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the  place  of  the  homicide  and  the  chisels  and 
other  tools  which  they  had  taken  were 
found  in  the  vicinity.  Quite  a  fusillade  had 
occmrrcd.  and  bullet4>  had  entered  the  win- 
dowR  of  neighboring  stores.  No  other  per- 
sons except  the  defendant  and  his  associates 
were  seen  in  the  vicinity  of  the  spot  where 
the  homicide  occurred.  After  the  shooting 
a  party  of  several  persons  was  observed  by 
the  witnesses  running  away  from  that  place. 
From  those  facts  the  inference  seems  irre- 
sistible that  the  encounter  in  which  the  life 
of  tlie  dece.ased  was  taken  occurred  between 
him  and  the  men  who  but  a  few  moments  be- 
fore had  gone  towards  the  scene  of  the  oc- 
currence, the  men  whose  tools  were  found  at 
the  ppot  or  in  its  vicinity,  and  two  of  whom 
bore  evidence  on  their  persons  in  the  shape 


of  bullet  woimds  that  they  had  taken  part 
in  a  recent  affray.  Indeed,  it  is  not  stren- 
uously contended  that  the  proof  did  not 
warrant  the  jur}'  in  finding  that  the  de- 
ceased was  shot  by  the  defendant  or  his  as- 
sociates. The  claim  is  that  the  evidence 
was  insufficient  to  establish  the  premedita- 
tion and  deliberation  necessary  to  constitute 
murder  in  the  first  degree.  It  seems  to  me 
that  the  real  question  in  this  branch  of  the 
case  is  rather  whether  the  jury  was  justi- 
fied in  finding  that  the  killing  of  the  de- 
ceased was  criminal,  than  the  degree  of  the 
crime.  Though  the  statement  of  the  defend- 
ant or  one  of  his  associates  to  the  witness 
Harris,  "that  they  imexpectedly  met  a  po- 
liceman, and  he  fired  at  them,  and  then  they 
fired  at  him,  and  didn't  know  whether  they 


which  resulted  in  the  death  of  the  deceased 
without  any  design  to  effect  the  death  of  any 
human  being.  Terrill  v.  State,  74  Wis.  278,  42 
N.  W.  243. 

In  Bael  v.  People,  78  N.  T.  492,  34  Am.  Rep. 
o55,  Affirming  18  Hun,  487,  however,  it  was 
held  that  N.  Y.  Laws  1876,  chap.  333,  makhig 
a  killing  murder  in  the  first  degree  when  per- 
petrated by  a  person  engaged  in  the  commission 
of  any  felony,  is  aimed  against  any  killing  while 
engaged  In  any  of  the  enumerated  felonies 
known  to  the  law. 

In  above  case  People  v.  Rector,  19  Wend. 
560.  and  People  v.  Butler,  3  Park.  Crim.  Rep. 
377,  infra,  IV.  c,  2,  were  criticised,  the  court 
saymg,  in  effect,  that  Bronson,  J.,  in  the  dis- 
senting opinion  in  People  v.  Rector,  in  explain- 
ing the  meaning  of  the  statute  as  to  man- 
slaughter, holds  that  2  N.  Y.  Rev.  Stat,  f  661, 
applies  to  that  class  of  cases  where  the  ac- 
cused, while  engaged  in  the  commission  of  some 
other  crime  or  misdemeanor,  kills  a  human  be- 
ing by  accident  or  misadventure,  or  without 
any  intent  to  do  him  bodily  injury,  and  has  no 
application  where  an  attack  With  or  without 
an  Intent  to  kill  is  made  upon  a  particular  In- 
dividual, and  the  same  doctrine  appears  to  have 
been  sanctioned  in  People  v.  Butler,  8  Park. 
Crim.  Rep.  377 ;  but  that  these  views  have  not 
been  sustained,  and  are  adverse  to  a  majority 
of  the  court  in  the  case  first  cited,  and  have 
been  repudiated,  and  are  contrary  to  the  opin- 
ions expressed  by  other  distinguished  Judges. 

And  N.  Y.  Penal  Code,.|  183,  subd.  2,  provid- 
ing that  the  kill*:ig  of  any  person  without  the 
design  to  effect  death,  by  a  person  engaged  in 
the  commission  of,  or  in  an  attempt  to  commit, 
a  felony,  either  upon  or  affecting  the  person 
killed  or  otherwise,  is  murder  in  the  first  de- 
gree,— is  held  to.  have  been  Intended  to  make  the 
killing  of  any  human  being  while  engaged  in  the 
commission  of  any  felony  murder  in  the  first 
degree,  whether  the  felony  was  committed  upon 
or  affected  any  person,  or  concerned  property 
only.  People  v.  Greenwall,  115  N.  Y.  520,  22 
N.  E.  180. 

So,  the  word  "otherwise"  In  N.  Y.  Penal 
Code,  1183,  providing  that  the  killing  of  an- 
other is  murder  in  the  first  degree  when  com- 
mitted by  a  person  engaged  in  the  commission 
of,  or  in  an  attempt  to  commit,  a  felony,  either 
upon  or  affecting  the  person  killed,  or  otherwise, 
relates,  not  only  to  felonies  against  property, 
but  also  to  felonies  upon  or  against  a  person 
63  L.  R.  A. 


other  than  the  one  killed ;  so  that,  if  one  shoots 
at  another  intending  to  wound  or  kill  him,  and 
by  false  aim  kills  a  third  person,  it  is  mnrder 
in  the  first  degree.  People  v.  Miles,  148  N.  Y. 
383,  88  N.  E.  456. 

In  the  above  case  People  v.  Greenwall,  115 
N.  Y.  520,  22  N.  E.  180,  9upra,  was  distin- 
guished upon  the  ground  that  that  case  decides 
a  different  proposition ;  that  in  saying  the  word 
"otherwise"  cannot  be  changed  into  "another" 
it  means  only  that  it  cannot  be  so  narrowed 
and  limited;  and  that  it  includes  a  felony 
against  property  as  well  as  against  another. 

f.  N6oe9$ary   relationahip    hetioeen   felon^f  and 
kOling. 

1.  What  9uffMe»t  generally. 

In  order  to  make  a  killing  without  desi^i  or 
intent  murder  within  the  meaning  of  the  stat- 
ute, the  felony  committed  or  attempted,  from 
which  the  implied  malice  necessary  to  murder 
must  be  derived,  must  at  least  have  intimate  re- 
lation and  close  connection  with  the  killing, 
and  must  not  be  separate,  distinct,  and  Inde- 
pendent from  it ;  and  when  the  act  constituting 
the  felony  is  in  itself  dangerous  to  life,  the 
killing  must  be  naturally  consequent  to  the 
felony.  Pliemling  v.  State,  46  Wis.  516,  1  N. 
W.  278. 

To  render  a  killing  without  malice  mnrder 
in  the  first  degree.  It  must  have  been  done  In 
pursuance  of  an  unlawful  act,  and  not  collat- 
erally to  it.  Rex  V.  Plummer,  Kelyng,  109,  12 
Mod.  627. 

It  is  not  enough  that  the  killing  occurred  soon, 
or  presently,  after  the  felony  was  attempted  or 
committed ;  there  must  be  such  a  legal  relation- 
ship between  the  two  that  it  can  be  aaid  that 
the  killing  occurred  by  reason  of  and  as  a  part 
of  the  felony,  or  that  It  occurred  before  the 
felony  was  at  an  end,  so  that  the  felony  had  a 
legal  relationship  to  the  killing,  and  was  con- 
current with  it  in  part  at  least,  and  a  part 
of  it  in  an  actual  and  material  sense.  Hoff- 
man V.  State,  88  Wis.  166,  59  N.  W.  588. 

But  when  a  homicide  is  committed  within  the 
re8  oestiB  of  a  felony,  tt  is  committed  in  the 
perpetration,  or  attempt  to  perpetrate,  a  felony, 
within  the  meaning  of  the  statute,  so  as  to  ren- 
der the  party  committing  it  guilty  of  mur- 
der in  the  first  degree.  Bissot  v.  State,  53  Ind. 
408. 

Thus,  where  a  person  wilfully  sets  fire  to  a 
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hit  bim  or  not,"  was,  as  I  have  said,  unnec- 
essary to  establish  the  connection  of  the  de- 
fendant with  the  homicide;  still,  as  it  was 
put  in  eridence  by  the  prosecution,  the  de- 
fendant was  entitled  to  have  it  considered 
by  the  jury.  The  jury,  however,  was  not 
required  to  believe  it.  The  jurors  could  ac- 
cept part  and  reject  part;  they  could  believe 
that  the  defendants  shot  at  the  policeman, 
and  disbelieve  the  statement  tliat  the  police- 
man fired  first.  People  v.  Van  ZiU,  143  N. 
Y.  368.  38  N.  E.  380.  Stated  in  the  baldest 
ATBv,  but  reciting  its  essential  features,  the 
case  is  this:  A  party  of  several  persons 
start  along  the  street  to  commit  burglary 
on  the  postoffice:  at  the  scene  of  their  in- 
tended crime  they  meet  the  deceased,  a  po- 
lice oflioer;  an  encounter  takes  place;  shots 


are  fired  on  both  sides,  an<l  the  police  officer 
is  killed.  There  is  no  eyewitness  to  the  oc- 
currence except  the  defendants  themselves, 
who  state  that  the  police  officer  fired  first. 
Now.  while  the  defendant  and  his  associates 
were  criminals,  or,  at  least,  contemplating 
crime,  he  is  entitled  to  a  fair  measure  of 
justice  and  the  law  is  not  to  be  strained 
against  him  however  bad  may  be  his  charac- 
ter. But  it  is  impossible  to  disregard  the 
errand  on  which  he  was  bound  in  determin- 
ing what  actually  occurred  at  the  time  of 
the  Jiomicide  and  the  inferences  the  jury 
might  properly  draw  from  the  occurrence. 
The  defendant  and  every  one  of  the  party  at 
the  time  they  left  Albany  were  armed.  If 
a  roan  going  out  at  night  on  a  lawful  errand 
should  arm  himself,  and  thereafter  an  en- 


stack  of  straw  in  an  Inclosnre  In  which  there 
is  also  an  ontbonse  or  bam,  but  not  adjoining 
any  dwelling  house,  and  a  person  is  burned  to 
death,  eltber  in  the  outhouse  or  by  the  side  of 
the  stack,  he  will  not  be  held  guilty  of  murder 
unless  the  person  burned  was  there  when  he  set 
fire  to  the  stack :  if  he  came  in  afterwards,  so 
that  his  own  act  has  intervened  between  death 
and  the  act  of  the  accused,  it  is  not  murder. 
Reg.  T.  Horsey,  S  Fost.  &  F.  287. 

But  where  a  burglar  breaks  into  a  building, 
and  while  there  is  discovered,  and  shoots  and 
kills  the  person  who  discovers  him,  in  an  effort 
to  escape,  he  cannot  escape  punishment  for 
murder  in  the  first  degree,  under  2  Ind.  Rev. 
Stat.  1876,  §1  2.  423,  providing  that,  if  any 
person  of  sound  mind  shall  purposely  and  with 
premeditated  malice,  or  in  perpetration  of,  or 
attempt  to  {>erpetrate,  any  robbery,  etc.,  kill 
any  human  being,  such  peffon  shall  be  deemed 
gnlity  of  murder  in  the  first  degree,  upon  the 
theory  that  the  burglary  consisted  in  the 
breaking  in,  and  was  consummated  thereby,  and 
that  the  killing  was  committed  after  the  entry, 
and  was  not,  therefore,  committed  in  the  per- 
petration of  a  burglary.  Bissot  T.  S(aite,  53 
Ind.  408. 

And  If  a  burglar  break  into  a  dwelling  house 
with  the  intent  to  steal,  the  offense  is  doubtless 
complete  before  he  leaves  the  building,  but  he 
may  be  said  to  be  engaged  in  the  commission  of 
the  crime  until  he  leaves  the  building  with  his 
plunder;  and  if,  while  there  engaged  in  secur- 
ing bis  plunder,  or  in  any  of  the  acts  immedi- 
ately connected  with  his  crime,  be  kills  anyone 
resisting  blm,  he  is  guilty  of  murder  in  the 
first  degree  under  the  statute.  Dolan  v.  Peo- 
ple, 64  N.  Y.  485,  Affli*ming  6  Hun,  493. 

And  where  two  persons  were  engaged  in 
burglarizing  a  store,  and  one  was  Inside  and 
the  other  outside,  keeping  watch,  and  the  one 
outside  saw  a  person  approaching,  who  stopped 
and  looked  about,  and  whom  he  shot  and  killed, 
the  one  Inside  is  not  entitled  to  an  acquittal 
on  a  charge  of  murder  in  the  first  degree, 
though  it  is  not  made  to  appear  that  he  had 
formed  a  conspiracy  with  the  other  to  kill  the 
,  deceased.  Starks  v.  State,  187  Ala.  9,  34  So. 
687. 

So,  when  a  burglar,  when  discovered,  was 
inside  a  smokehouse,  which  he  was  burglariz- 
ing, and  endeavoring  to  escape,  and  had  pre- 
v^lonsly  taken  some  of  the  meat  out  of  the 
house,  and  tome  of  it  was  still  Inside  of  his 
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sack,  when  be  killed  the  party  discovering  him, 
the  burglary  was  not  complete,  bat  was  still 
being  committed  at  the  time  of  the  shooting, 
so  as  to  render  him  guilty  of  murder  In  the 
commission  of  a  burglary ;  and  it  is  not  error 
for  the  court  to  submit  to  the  Jury  the  question 
as  to  whether  the  burglary  was  being  com- 
mitted at  the  time.  Hedrlck  v.  State,  40  Tex. 
Crim.  Rep.  532,  51  S.  W.  252. 

And  an  instruction,  in  a  prosecution  for 
homicide,  that,  If  the  defendant,  while  carry- 
ing out  a  burglary,  and,  for  the  purpose  of  es- 
caping when  a  night  watchman  came  up  to  the 
door  by  which  he  had  entered,  and  not  for  the 
purpose  of  further  prosecuting  the  burglary, 
fired  upon  the  watchman  and  killed  him,  the 
jury  should  not  find  the  defendant  guilty  of 
murder  in  the  first  'degree  for  killing  In  the 
perpetration  of  a  burglary, — Is  favorable  to  the 
prisoner,  and  not  subject  to  objection  on  his 
part.     Bissot  t.  State,  63  Ind.  408. 

And  an  instruction  that  murder  committed 
after  the  perpetration  of,  or  attempt  to  perpe- 
trate, a  burglary,  and  when  the  party  is  In 
flight,  is  not  done  in  such  perpetration  or  at- 
tempt to  perpetrate  within  the  meaning  of  the 
statute.  Is  not  applicable  to  the  evidence,  where 
It  shows  that.  If  the  accused  did  the  killing.  It 
was  done  in  immediate  connection  with  the 
burglary,  and  before  flight.  People  v.  Wardrip 
(Cal.)  74  Pac.  744. 

So,  a  robbery  within  the  meaning  of  the  rule 
that  a  homicide  committed  In  the  perpetration 
of  a  robbery  Is  murder  in  the  first  degree  is  not 
necessarily  concluded  by  the  removal  of  goods 
out  of  the  presence  of  the  owner,  and  to  con- 
stitute a  killing  during  the  robbery  it  is  not 
necessary  that  it  should  be  committed  at  the 
precise  place  and  time  of  the  act  of  robbery ; 
and  where  three  persons  enter  a  store,  and 
strike  the  proprietor,  rendering  him  Insensible, 
and  take  the  contents  of  his  safe,  and  carry 
them  along  the  street  several  blocks,  and  then 
turn  and  shoot  at  a  person  endeavoring  to  pre- 
vent their  escape,  and  kill  a  boy  by  such  shoot- 
ing, the  killing  is  done  during  the  robbery, 
within  the  meaning  of  such  rule.  State  v. 
Brown,  7  Or.  186. 

And  the  fact  that  a  person  was  present  at 
the  time  when  morphine  was  administered  to 
another  for  the  purpose  of  robbing  him,  but 
was  absent  at  the  time  when  chloral  was  given 
him,  does  not  warrant  an  instruction,  in  a 
prosecution  for  the  killing  of  the  person  to 
24 
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counter  take  piece  in  which  he  takes  the  life 
of  another  person,  a  jury  might  well  infer, 
in  the  abeenco  of  proof  of  malice  or  of  the 
details  of  the  occurrence,  that  he  had  either 
taken  the  life  in  self  protection  or  in  the 
heat  of  passion  arising  in  some  altercation. 
Hnt  these  defendants  did  not  arm  themselves 
to  protect  their  ^^rsons  or  their  property. 
There  is  no  reasonable  explanation  of  their 
going  armed,  other  than  that  they  intended 
to  shoot  any  person  who  should  obstruct  the 
accomplishment  of  their  crime,  or  at  least 
anyone  who  might  seek  to  apprehend  them 
or  prevent  their  esca{.e.  Starting  out  on 
such  a  mission  and  wiih  such  intent,  they 
meet  the  police  officer,  sb«its  are  exchanged, 
and  the  latter  is  killed.  Which  is  the  more 
reasonable   inference    from   the   occurrence, 


that  the  olTicer  of  the  law  seeing  these  per- 
sons who  were  strangers  to  him,  while  they 
were  peacefully  walking  the  street,  having 
as  yet  given  no  evidence  of  any  intent  to 
commit  an  offense,  sought  without  excuse  or 
justification  to  shoot  them,  or  that  the  de- 
fendant and  his  associates,  fearing  appre- 
hension by  the  officer  or  being  interrupted 
by  him  when  they  were  in  the  attempt  to 
commit  a  burglary,  took  his  life  in  order 
that  they  might  escape  arrest?  I  think  the 
jury  was  justified  in  adopting  the  latter 
view.  If  so,  the  deliberation  and  premedi- 
tation necessary  to  make  out  the  crime  of 
murder  in  the  first  degree  could  well  be 
foimd  to  have  commenced  at  Albany  when 
the  defendants  started  out  on  their  preda- 
tory excursion ;  they  had  carried  out  the  de- 


whom  it  was  given,  resulting  therefrom,  that  he 
could  only  be  held  responsible  In  case  death  oc- 
curred from  the  administration  of  the  mor- 
phine, and  would  not  be  responsible  if  It  oc- 
curred on  account  of  the  administration  of  the 
chloral  alone,  or  of  the  chloral  and  morphine 
combined.  Rupe  v.  State,  42  Tex.  Crlm.  Rep. 
477,  6]   S.  W.  929. 

And  where  a  man  goes  Into  a  saloon  and  aims 
a  pistol  at  the  crowd,  commanding  them  "to 
throw  up  their  hands,"  and  directs  the  proprie- 
tor to  open  the  safe,  and  takes  the  money  and 
watches  of  the  persons  therein,  and  they  shoot 
at  each  other,  and  the  proprietor  Is  Icilled,  the 
robber  is  guilty  of  murder  in  the  first  degree, 
perpetrated  in  the  commission  of  a  robbery,  with- 
in the  meaning  of  Tex.  Penal  Code,  art.  606, 
without  reference  to  which  of  the  two  fired  the 
first  shot.  Smith  v.  State,  81  Tex.  Crlm.  Rep. 
14,  19  S.  W.  232. 

So,  one  who,  for  the  purpose  of  obtaining  a 
few  hundred  dollars  and  a  small  amotmt  of 
personal  property,  decoys  three  victims,  one  at 
a  time,  from  their  house  to  their  stable  a  few 
yards  distant,  under  the  pretense  that  one  of 
their  horses  is  sick,  and  there  in  daylight,  with 
a  piece  of  gaspipe  with  which  he  had  prepared 
himself  for  the  occasion,  assaults  and  murders 
them,  is  clearly  guilty  of  murder,  the  object  of 
which  is  robbery.  State  v.  Perry,  136  Mo.  126, 
37  S.  W.  804. 

And  one  who,  after  commission  of  the  crime 
of  rape,  for  the  purpose  of  concealing  the  crime 
and  escaping  punishment  inflicts  numerous  se- 
vere blows  upon  the  head  and  face  of  his  vic- 
tim, and  then  throws  her  body  into  a  river, 
whereby  her  death  is  caused,  is  guilty  of  mur- 
der committed  with  extreme  atrocity  and  cruel- 
ty, within  the  meaning  of  Mass.  Stat.  1858, 
chap.  154,  making  it  murder  In  the  first  de- 
gree.    Cora.  V.  Desmarteau,  16  Gray,  1. 

And  an  instruction  in  a  prosecution  for  mur- 
der in  the  first  degree,  to  the  effect  that,  if  the 
person  killed  was  robbed  at  the  time  he  re- 
ceived the  Injuries  from  which  he  died,  an  in- 
ference arises  that  the  assault  was  made  for 
the  purpose  of  robbery,  is  not  subject  to  the 
objection  that  it  authorizes  the  Jury  to  infer 
that  the  Injuries  were  Inflicted  for  the  purpose 
of  robbery  though  it  should  not  be  found  that 
the  assault  and  the  robbery  were  committed  by 
the  same  person.  State  v.  Johnson,  72  Iowa, 
393,  34  N.  W.  177. 

The  act  of  the  accused  in  a  prosecution  for 
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homicide,  however,  alleged  to  have  been  com- 
mitted in  the  perpetration  of  a  robbery,  in  Join- 
ing with  others  in  pouring  turpentine  upon  the 
person  of  the  deceased,  and  the  fact  that  he 
was  present  when  someone  else  set  fire  to  de- 
ceased, do  not  render  him  guilty  of  the  murder, 
where  he  did  not  adopt  the  intent  and  agree  to 
the  unlawful  act,  either  by  words  or  actions; 
there  must  have  been  some  consent  or  co-op- 
eration on  his  part.  Chapman  v.  State,  43  Tex. 
Crlm.  Rep.  328,  96.  Am.  St.  Rep.  874,  65  8.  W. 
109S. 

And  where,  in  a  prosecution  for  homicide,  the 
state  produced  evidence  that  accused  and  an- 
other induced  deceased  to  engage  in  a  gambling 
transaction  with  them,  and  proceeded  npon  the 
theory  that  there  was  a  conspiracy  between 
them  to  secure  his  money,  and  that,  in  pursu- 
ance of  such  conspiracy,  his  death  occurred; 
and  the  defense  produced  evidence  that  deceased 
became  insulting,  and  that  accused  beat  and 
choked  him,  and  that  they  subsequently  left 
him  asleep  on  the  floor, — if,  after  the  beating 
and  choking,  and  at  the  time  of  their  leaving^ 
deceased  was  alive,  they  would  not  l>e  guilty  of 
the  homicide  under  the  theory  of  the  state; 
since,  if  he  subsequently  died,  the  death  could 
not  be  itue  to  the  robbery  or  theft,  and  the  law 
in  regard  to  that  state  of  the  case  should  be 
given.  Moore  v.  State  (Tex.  Crlm.  App.)  68  S. 
W.  279. 

So,  where  four  persons,  a  mother  and  three 
children,  are  found  dead  in  their  burning  house, 
the  bodies  partially  consumed.  It  is  not  to  be 
Inferred  that  the  deed  was  done  by  one  en- 
gaged in  the  commission  of  rape  or  adultery 
with  the  mother ;  the  rape  or  adultery  has  no 
such  relation  to  the  killing  as  a  consequence 
from  it  or  in  close  connection  with  it.  so  as 
to  make  It  possible  to  impute  the  felonious  in- 
tent of  the  act  constituting  the  rape  to  the 
killing  necessary  to  make  it  murder  in  th« 
third  degree ;  in  such  case  the  rape  or  adultery 
is  so  distinct  and  disconnected  and  independ- 
ent that  the  degree  of  the  homicide  cannot  be 
mitigated  or  lessened  thereby,  but  would  rather 
be  enhanced  by  the  commission  of  the  double 
crime.  Pllemling  v.  State,  46  Wis.  516,  1  N. 
W.  278. 

And  to  make  a  party  guilty  of  murder  under 
the  act  of  Congress  of  February  24.  1864  (13 
Stat,  at  L.  8,  chap.  13,  S  12),  providing  for  a 
punishment  by  fine  and  imprisonment  of  any 
person  who  shall  forcibly  resist  or  oppose  any 
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sign  then  formed,  ta  shoot  anyone  who  stood 
in  their  way. 

I  think  the  evidence  was  also  sufficient  to 
justify  the  jurj'  in  finding  that  the  defend- 
ant and  his  associates  were  engaged  in  an 
attempt  to  commit  a  felony,  to  wit,  a  bur- 
glary, when  they  took  the  life  of  the  de- 
ceased. *'An  act  done  with  an  intent  to 
commit  a  crime,  and  tending,  but  failing,  to 
effect  ita  commission,  is  an  attempt  to  com- 
mit that  crime."  As  observed  by  Mr.  Whar- 
ton ( Crim.  J^aw,  {  2690 ) ,  mere  intent  is  not 
the  subject  of  penal  action,  and  an  overt  act 
is  essential  to  impart  to  the  intent  criminal 
responsibility.  The  question  of  what  overt 
act  is  sufficient  to  constitute  an  attempt 
to  commit  a  crime  has  been  the  subject 
of    much    discussion    by    both    text    writ- 


ers and  courts,  and  of  some  conflict  in  the 
decisions.  In  the  early  English  cases  the 
view  seems  to  have  been  adopted  that  ,to 
constitute  an  attempt  the  overt  act  must  be 
the  final  one  towards  the  completion  of  the 
offense,  and  of  such  a  character  that,  unless 
it  had  been  interrupted,  the  offense  itself 
would  have  been  committed.  The  decisions 
in  some  of  these  cases  seem  to  have  been 
based  on  the  phrnseology  of  the  particular 
statutes  under  which  the  indictments  were 
framed.  This  extreme  doctrine  lias  not 
been  accepted  in  this  country;  certainly  not 
in  this  state.'  Thus  it  has  been  held  that 
where  a  prisoner  put  his  hand  into  the  pock- 
et of  another  intending  to  take  its  contents 
it  was  an  attempt  to  commit  larceny,  al- 
though there  may  have  been  nothing  in  the 


enrolment,  or  shall  excite  or  shall  coonsel 
others  to  resist  or  oppose  such  enrolment,  or 
shall  aid  or  assist  any  such  resistance,  or  who 
shall  asaaalt,  obstruct,  hinder,  Impede,  or 
threaten  any  officer  or  other  person  employed 
In  making,  or  aiding  to  make,  such  enrolment; 
and  that  when  such  assaulting,  obstructing,  or 
Impeding  shall  produce  the  death  of  an  officer 
or  other  person,  the  offender  shall  be  guilty  of 
murder  and  punished  with  death, — the  as- 
sault and  resistance  from  which  the  death  re- 
sults must  be  the  assault  or  resistance  of  a 
person  engaged  in  the  service  of  the  enrolment, 
and  not  a  person  engaged  in  the  service  in  re- 
Ution  to  the  draft.  United  States  v.  Scott,  3 
Wall.  642,  18  L.  ed.  218. 

2.  Distinction  between  preparation  and  attempt. 

An  attempt  in  general  is  an  overt  act  done 
in  pursnance  of  an  intent  to  do  a  specific  thing, 
tending  to  the  end,  but  falling  short  of  com- 
plete accomplishment  of  it,  the  overt  act  being 
sufficiently  approximated  to  the  intended  crime 
to  form  one  of  the  natural  series  of  acts  which 
the  Intent  requires  for  its  full  execution ;  and 
where  one's  acts  are  confined  to  preparation 
only,  and  can  be  abandoned  before  any  trans- 
gression of  the  law  or  of  others'  rights,  they 
are  within  the  sphere  of  Intent,  and  do  not 
amount  to  attempts,  within  the  meaning  of  the 
laws  defining  homicide  in  the  attempt  to  com- 
mit some  other  crime.  Com.  v.  Eagan,  190 
Pa.  10,  42  Atl.  374. 

This  is  the  doctrine  declared  in  People  v. 
Sullivan. 

And  the  acts  of  one  person  in  going  to  the 
place  of  another  and  watching  his  house  and 
preparing  a  rope  to  tie  him,  done  in  pursu- 
ance of  an  intent  to  rob  or  otherwise,  do  not 
amount  to  an  attempt  to  rob,  so  that  a  killing 
in  the  attempt  would  be  murder ;  they  are 
mere  preparations,  since,  had  the  Intent  been 
abandoned  at  that  point,  an  attempt  to  commit 
robbery  or  burglary  could  not  be  sustained. 
Com.  V.  Eagan,  100  Pa.  10,  42  Atl.  374. 

So,  an  attempt  to  commit  a  rape,  in  which 
killing  occurs,  must  necessarily  be  an  overt  act 
Indicating  the  intent  and  purpose  of  the  as- 
sault, of  which  clear  proof,  sufficient  to  place 
the  fact  beyond  a  reasonable  doubt,  should  be 
given ;  a  mere  intention  to  commit  the  offense 
is  nothing  unless  accompanied  by  acts  directed 
toward  its  accomplishment  Kelly  v.  Com.  1 
Grant  Gas.  48i. 
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And  while  an  entry  into  a  house,  which  is 
burglarous,  made  with  the  design  to  commit  a 
rape,  the  breaking  and  entry  having  been  made 
pursuant  to  such  design,  might  be  considered 
evidence  of  an  attempt  to  commit  a  rape,  which 
would  render  a  killing  therein  murder  In  the 
first  degree,  to  constitute  it  such  a  specific  in- 
tent to  commit  the  crime  must  have  existed  at 
the  moment  of  the  breaking  and  entering,  and 
not  have  been  formed  afterwards ;  for,  if  it  had 
been  formed  afterwards,  the  breaking  could  not 
have  been  construed  as  an  attempt.     Ihid. 

And  where  several  young  men  entered  a 
house,  and,  when  discovered,  were  in  a  room  In 
which  a  father  and  daughter  were  sleeping, 
wlien  the  father  Jumped  out  of  bed  and  asked 
what  th'ey  wanted,  in  answer  to  which  they  in- 
quired if  the  girl  was  in  the  house,  and  were 
told  that  they  should  call  and  see  her  at  an- 
other time,  when  they  took  hold  of  the  father, 
and  the  girl  attacked  them  and  they  retired.  It 
cannot  be  held  that  there  was  an  attempt  to 
commit  a  rape  which  would  render  a  subsequent 
killing  of  the  father  murder  in  the  first  degi*ee. 
Ihid. 

And  where,  in  such  case,  they  afterwards  re- 
turned, and  a  scuffle  again  ensued,  during  which 
the  girl  attempted  to  leave  the  house  to  call 
assistance,  and  one  of  the  party  caught  her  by 
her  limb,  and  she  defended  herself  and  he  let 
her  go,  and  when  she  returned  her  father  was 
found  with  his  skull  fractured  and  the  In- 
truders were  gone, — the  Jury,  in  a  prosecution 
therefor,  should  be  charged  to  inquire  if  the 
death  was  produced  in  an  actual  attempt  to 
commit  a  rape,  and  should  be  told  that  acts  are 
necessary  to  constitute  an  attempt;  and  that 
an  attempt  is  an  ineffectual  effort  by  force  to 
accomplish  the  object.     Ibid. 

Where  one  person  goes  to  the  house  of  an- 
other, and  watches  it,  prepared  with  a  rope  to 
tie  him,  however,  and  when  he  comes  out  at- 
tacks, beats,  gags,  and  binds  him  for^  the  pur- 
pose of  disabling  him  from  resisting  an  entry 
into  the  house,  thereby  causing  his  death,  and 
only  abandons  the  attempt  when  frightened  by 
the  approach  of  others,  the  transaction  has 
gone  beyond  intent  and  preparation,  and  passed 
into  an  attempt  to  commit  a  crime,  which 
might  be  either  burglary  or  robbery,  that  ques- 
tion being  one  for  the  Jury.  Com.  v.  Eagan, 
190  Pa.  10,  42  Atl.  374. 

So,  evidence  in  a  prosecution  for  murder  that 
A  the  accused  entered  a  house  by  a  window,  went 
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pooket  to  steal.  People  ▼.  Moran,  123  N. 
Y.  264,  10  L.  H.  A.  109,  20  Am.  St.  lUp.  732, 
2d  N.  £.  412;  Com,  y.  McDonald,  6  Gush. 
36&.  The  queBtion  in  this  case,  however,  is 
not  as  to  the  subject  of  the  intended  bui'- 
glary,  but  whether  the  defendant  and  his 
comrades  had  proceeded  far  enough  in  the 
execution  of  their  design  for  a  jury  to  find 
that  they  were  engaged  in  an  attempt  to 
commit  the  crime,  there  having  been  discov- 
ered on  the  building  no  marks  of  force  or 
violence.  Mr.  Wharton  asserts  the  doctrine 
that  mere  preliminary  preparations  in  char- 
acter indifferent  (here  they  Were  not  indif- 
ferent in  character)  cannot  be  deemed  suffi- 
cient to  constitute  an  attempt  to  commit 
the  crime  (S  181).  This  view  does  not 
seem  to  be  fully  accepted  by  Mr.  Bishop, 


and  appears  in  conflict  with  the  decioion  in 
People  T.  Bush,  4  Hill,  133,  where  the  de- 
fendant, having  solicited  one  K.  to  bum  a 
bam,  and  having  given  him  a  match  for 
that  purpose,  was  held  properly  convicted 
of  an  attempt  to  commit  arson,  although  K. 
never  intended  to  bum  the  bam.  But  as- 
suming that  mere  preparation  is  not  in  all 
cases  an  attempt  to  commit  the  crime,  it  is 
well  settled  in  this  country  that  it  is  not 
necessary  to  constitute  an  attempt  that  the 
act  done  should  be  the  last  proximate  one 
for  the  completion  of  the  offense.  ''How- 
ever attempt  is  viewed  in  England,  the  act 
need  not,  according  to  the  American  idea,  be 
the  next  preceding  the  one  which  would  ren- 
der such  substantive  crime  complete.'*  I 
Bishop,  New  Crim.  Law,  §  762.    "The  ques- 


upstairs  and  put  out  a  light  which  was  burn- 
ing there,  when  he  was  grappled  by  the  owner 
and  shot  him,  is  sufficient  to  show  an  attempt 
to  commit  a  robbery  or  burglary,  as  distin- 
guished from  a  mere  intent,  so  as  to  make  the 
killing  of  the  owner  in  such  attempt  murder. 
Ck>m.  V.  Manfredl.  162  Pa,  144,  29  Atl.  404. 

And  where  it  appeared  that  one  person  killed 
another,  and  his  testimony  was  such  as  to  in- 
dicate no  previous  purpose  to  kill  or  rob,  so 
that  the  offense  could  not  be  greater  than  man- 
slaughter, a  verdict  of  murder  in  the  first  de- 
gree as  having  been  committed  while  the  de- 
fendant was  attempting  to  perpetrate  a  rob- 
bery is,  nevertheless,  sufficiently  sustained, 
where  the  evidence  of  the  accused  was  contrk- 
dicted  in  some  particulars  by  a  reputable  wit- 
ness, and,  after  strenuously  denying  it,  he  ad- 
mitted that  he  did  take  the  property  of  the  de- 
ceased after  killing  him,  and  appropriated  it  to 
his  own  use ;  such  act  raising  a  strong  pre- 
sumption that  he  Intended  to  do  what  he  after- 
wards voluntarily  did.  Biythe  v.  State,  4  Ohio 
C.  C.  435,  Affirmed  in  47  Ohio  St  234,  24  N. 
B.  268. 

And  evidence  that  four  men  had  ridden  from 
80  to  100  miles  armed  and  prepared  for  travel- 
ing, and  that  they  surrounded  the  depot  for  the 
purpose  of  robbing  the  agent  of  money  shipped 
there  that  day,  and  that,  when  the  agent  asked 
one  of  them  to  stop,  he  was  fired  upon  from  dif- 
ferent directions,  by  them,  and  killed,  is  suffi- 
cient to  show  a  murder  in  the  commission  of  a 
robbery,  within  the  meaning  of  the  Texas  stat- 
ute, and  is  not  subject  to  the  objection  that 
there  was  simply  a  preparation  to  rob.  and  no 
more.  Isaacs  v.  State,  36  Tex.  Crim.  Rep.  505, 
38  S.  W.  40.. 

But  the  fact  that  a  man  went  to  the  house 
of  his  slster-iu-Iaw,  whom  he  had  seduced,  with 
the  purpose  of  carrying  her  away  In  order  to 
further  degrade  her,  does  not  deprive  him  of 
the  right  to  urge  that  he  acted  in  self-defense 
in  shooting  her  brother,  where  It  does  not  ap- 
pear that  there  was  any  attempt  on  his  part 
to  carry  out  his  unlawful  purpose  in  going 
there.  Beavers  v.  State,  54  Ark.  336,  15  S.  W. 
1024. 

g.  Killing  in  the  perpetration  of  acta  naturally 
tending  to  destroy  life. 

1.  Scope;  general  rules. 
This  subdivision  of  this  note  is  confined  to 
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cases  of  criminal  acts;  cases  with  relation  to 
acts  not  criminal  are  omitted,  though  such  acts 
might  naturally  tend  to  destroy  life. 

In  case  of  homicide,  the  settled  doctrine  of 
the  common  law  is,  that  malice  may  be  implied 
from  unlawful  acts  dangerous  to  life,  committed 
without  lawful  justification.  State  v.  Moore,  25 
Iowa,  128,  96  Am.  Dec.  776. 

And  the  statutes  of  many  of  the  states  have 
provided,  in  substance  at  least,  that  the  kill- 
ing of  a  human  being  without  authority  of 
law,  when  perpetrated  by  an  act  Immediately 
dangerous  to  others,  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without  pre- 
meditated design  to  effect  the  death  of  any  par- 
ticular individual,  Is  murder. 

Within  these  rules  and  regulations,  where  a 
killing  was  Involuntary,  but  happened  in  the 
commission  of  an  unlawful  act,  which  in  Its 
consequences  naturally  tended  to  destroy  life, 
it  Is  murder.  People  v.  Doyell,  48  CaL  85: 
People  V.  Holmes,  118  Cal.  444.  50  Pac  675; 
Mitchell  V.  State,  60  Ala.  26;  Smith  v.  State. 
68  Ala.  424 ;  State  v.  Johnson,  102  Ind.  247,  1 
N.  B.  277 ;  Goldlng  v.  State,  26  Fla.  530.  8  So. 
311;  Gordon  v.  State  (Mlsa)  29  So.  629;  SUte 
V.  Brown,  Houst  Crim.  Repp.  (Del.)  539; 
Brown  v.  State,  28  Ga.  199;  Wellar  v.  People, 
30  Mich.  16. 

And  that  It  was  not  Intended  to  kill,  and 
that  the  killing  was  an  accident,  are  no  defense. 
Gordon  v.  State  (Miss.)  29  So.  529. 

If  a  person  does  an  unlawful  act,  and  death 
results,  the  law  charges  hini  with  knowledge  of 
the  proper  consequences  of  such  act,  and  re- 
sponsibility therefor.  Washington  v.  State,  60 
Ala.  10,  31  Am.  Rep.  28. 

While  malice  is  an  essential  element  in  the 
crime  of  murder,  either  at  common  law  or  un- 
der the  statutes,  it  Is  not  necessarily  confined 
to  an  Intention  to  take  the  life  of  the  person 
killed,  but  includes  an  Intent  to  do  any  unlawful 
act  which  may  probably  deprive  a  person  of 
life.     Warren  v.  State,  4  Coldw.  130. 

It  Is  not  necessary,  in  order  to  Imply  malice 
in  a  prosecution  for  homicide,  that  there  should 
have  been  an  intention  to  kill ;  if  the  act  Is  un- 
lawful, with  Intention  of  hurting  the  deceased 
or  any  other  *  person,  or  if  It  has  a  natural 
tendency  to  bloodshed,  or  if  killing  be  a  prob- 
able or  apparent  consequence,  malice  is  Implied ; 
and  if  a  man  does  an  act  which  apparently 
must  do  harm,  and  with  an  Intent  to  do  harm. 
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tioQ  whether  an  attempt  to  commit  a  crime 
has  been  made  is  determinable  solely  bj 
the  condition  of  the  actor's  mind,  and  his 
conduct  in  the  attempted  consummation  of 
his  design.  ...  So  far  as  the  thief  is 
concerned,  the  felonious  design  and  action 
are  then  just  as  complete  as  though  the 
crime  could  have  been,  or,  in  fact,  had  been, 
committed,  and  the  punishment  of  such  of- 
fender is  just  as  essential  to  the  protection 
of  the  public,  as  one  whose  designs  have 
been  succeraful."  People  v.  Moran,  123  N. 
Y.  254,  10  Ia  R.  A.  109,  20  Am.  St.  Rep.  732, 
25  N.  E.  412.  In  People  v.  Latoion,  56 
Barb.  126  a  conviction  for  an  attempt  to 
commit  burglary  was  affirmed.  The  evi- 
dence showed  that  the  defendant  and  an  ac- 
complice agreed  to  commit  the  burglary  on 


a  certain  night;  that,  in  pursuance  of  such 
agreement,  they  went  to  the  store  intended 
to  be  entered,  carrying  burglars'  tools. 
When  they  arrived  there  they  thought  that 
the  tools  were  not  sufficient  to  effect  an  en- 
'trance,  and  thereupon  they  started  to  go  to 
a  blacksmith  shop  to  get  a  crowbar.  Be- 
fore entering  into  the  blacksmith  shop  alarm 
was  given,  and  they  were  arrested.  The 
case  is  cited  with  approval  by  Judge  Rugcr 
in  People  v.  Moran,  123  N.  Y.  254,  10  L.  R. 
A.  109,  20  Am.  St.  Rep.  732,  25  N.  £.  412. 
I  do  not  see  how  it  is  possible  to  distinguish 
that  case  from  the  one  before  us.  I  do  not 
assort  that  in  the  present  case  merely  pro- 
curing the  tools  with  which  to  commit  the 
burglary  constituted  an  attempt  to  con^mit 
it,  ind  it  may  be  that  merely  starting  on 


and  death  ensues,  it  Is  murder.     Pennsylvania 
T.  Lewis,  1  Addison  (Pa.)  279. 

This   is    spoken    of   as   universal   malice    in 
Mitchell   V.    State.   60   Ala.   26,   and   in   other 


And  a  usual  illustration  of  this  is  that,  if 
one,  from  a  house  top,  recklessly  throws  down 
a  billet  of  wood  on  the  sidewalk,  where  per- 
sons are  constantly  passing,  and  it  falls  upon 
a  person  passing  by  and  kills  him,  this  would 
be  murder  at  common  law.  Moore  v.  State,  18 
Ala.  532,  dictum. 

And  an  example  Is  also  furnished  by  the  fir- 
ing of  a  gun  or  a  missile  into  a  crowd.  Mitchell 
T.  State,  60  Ala.  26 ;  and  see  infra.  III.  g,  2. 

And  by  the  derailing  of  a  railway  train. 
Golding  V.  State,  26  Fla.  530,  8  So.  311 ;  and 
see  infra.  III.  g,  5. 

It  has  been  held,  however,  that  an  unlawful 
act,  conpled  with  malice  and  resulting  in  death, 
will  not,  of  itself,  constitute  murder  in  the  first 
degree;  to  constitute  that  offense,  the  killing 
must  have  been  intentional  after  deliberation 
and  premeditation.  Green  v.  State,  51  Ark. 
189.  10  8.  W.  206. 

And  an  intention  to  do  bodily  harm  is  an 
essential  element  of-  the  crime  of  murder,  un- 
der the  New  York  statute  providing  that  the 
killing  of  a  human  being  without  authority  of 
law,  when  perpetrated  by  an  act  imminently 
dangerous  to  others,  evincing  a  depraved  mind 
regardless  of  human  life,  although  without  pre- 
meditated design  to  effect  the  death  of  any  par- 
ticular individual,  is  murder.  People  ev  rel. 
McMahon  v.  Sheriff  of  Westchester  County,  1 
Park.  Crlm.  Rep.   659. 

And  thai  act  embraces  only  such  acts  as  re- 
salt  in  death  and  imperil  indiscriminately  the 
llTes  of  many  persons,  but  which  are  not  aimed 
at  any  particular  person,  and  does  not  include 
a  killing  without  premeditated  design  to  effect 
death,  though  perpetrate^  by  an  act  imminently 
dangerous  to  the  person  killed,  and  evincing  a 
depraved  mind  regardless  of  the  life  of  that 
particular  person.  Darry  v.  People,  10  N.  Y. 
120. 

And  while,  to  sustain  a  charge  of  murder  In 
the  third  degree  under  Minn.  Penal  Code,  § 
B440,  providing  that  killing  of  a  human  being 
vhen  perpetrated  by  an  act  imminently  danger- 
ous to  others  and  evincing  a  depraved  mind 
regardless  of  human  life,  although  without  a 
premeditated  design  to  effect  the  death  of  any 
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individual,  is  murder  in  the  third  degree.  It  is 
not  necessary  that  more  than  one  person  was, 
or  might  have  been,  put  in  Jeopardy  by  the 
reckless  acts  of  the  accused ;  it  is  necessary 
that  the  act  should  have  been  committed  with- 
out special  design  upon  the  particular  person 
or  persons  whose  death  is  caused.  State  v. 
Lowe,  66  Minn.  206,  68  N.  W.  1004. 

2.  Oro9%ly  improper,  me  of  firearms. 

The  grossly  negligent  use  or  handling  of  fire- 
arms is  an  act  having  a  strong  tendency  to  de- 
stroy life,  and  because  of  such  tendency  malice 
Is  usually  implied  from  such  use,  and  a  killing 
therefrom  is  regarded  as  murder. 

Thus,  if  one  fires  a  gim  recklessly  or  heed- 
lessly, though  the  weapon  Is  pointed  in  the 
range  of  the  person  killed  by  accident,  with  nr» 
thought  or  intention  to  wound  or  kill,  and  the 
act  is  attended  with  mortally  dangerous  con- 
sequence to  the  deceased,  or  to  persons  gen- 
erally, and  death  ensues,  the  crime  is  murder 
or  manslaughter,  depending  upon  the  degree  of 
negligence  and  deliberation.  State  v.  Vancf>, 
17  Iowa,  188. 

And  where  one  voluntarily  fires  a  loaded  gun 
or  pistol  at  another,  without  excuse  and  not 
under  circumstances  of  justification,  and  kills 
the  party  at  whom  he  shoots,  the  law  holds  him 
responsible  for  the  consequences  of  his  act, 
conclusively  presuming  malice.  Stovall  v. 
State,  106  Oa.  443,  82  S.  E.  586;  Austin  v. 
State,  110  Ga.  748,  78  Am.  St.  Rep.  134,  36 
S.  E.  52 :  Doherty  v.  State,  84  Wis.  152,  53  N. 
W.  1120. 

And  the  grade  of  the  homicide  so  committefl 
will  not  be  reduced  to  voluntary  manslaughter, 
though  the  Intent  of  the  slayer  was  merely  to 
wound,  and  not  to  kill.  Stovall  v.  State,  106 
Ga.  443,  32  S.  E.  586. 

And  such  a  case  does  not  call  for  a  charge 
on  involuntary  manslaughter.     IJyid. 

Nor  does  it,  where  the  evidence  for  the  state, 
if  credible,  shows  such  wanton  and  intentional 
shooting  into  a  crowd,  and  the  evidence  for  the 
accused  shows  that  he  did  not  shoot  at  all. 
Clark  V.  State  (Oa.)  43  S.  E.  858. 

It  would  be  inferred  in  such  case,  on  the 
principle  that  a  man  is  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his  acts, 
that  he  fired  the  shot  with  Intent  to  kill,  and 
a  conviction  for  manslaughter  in  the  fourth  de* 
gree  under  Wis.  Rev.  Stat.  S  4362,  could  not 
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the  road  towards  the  building  was  also  in- 
sufficient to  constitute  an  attempt.  But 
when  the  defendants  reached  the  building  a 
different  qrestion  is  presented.  The  going 
to  the  building  with  the  purpose  of  breaking 
into  it,  having  procured,  in  furtherance  of 
that  design,  the  necessary  implements, 
seems  to  me  to  be  a  sufficient  overt  act.  It 
may  be  asked  at  what  point  of  their  proceed- 
ings did  the  act  of  the  defendants  constitute 
an  attempt.  It  is  difficult,  if  not  impossi- 
ble, to  lay  down  any  general  rule  by  which 
it  can  be  determined  whether  acts  are  too 
remote  to  constitute  an  attempt  to  commit 
the  offense.  VVliile  the  defendants  were  at 
a  distance  from  the  building  they  might 
have  changed  their  minds  and  abandoned  the 
design.     But  if  the  jury  believe  that  the  de- 


fendant and  his  associates  were  at  the  post- 
office  reconnoitering  or  inspecting  it  with 
the  intent  to  break  it  open,  and  that  they 
would  have  done  so  had  their  design  not 
been  frustrated  by  the  presence  or  interfer- 
ence of  the  deceased,  the  police  officer,  then  I 
think  it  could  properly  find  that  they  were 
engaged  in  an  attempt  to  commit  burglary. 
If  one  with  intent  to  shoot  another  should 
procure  a  pistol  for  that  purpose,  that  alone 
might  not  amount  to  an  attempt  to  shoot 
him.  It  may  be  that  if,  after  procuring  the 
pistol,  he  took  a  conveyance  to  the  residence 
of  his  intended  victim,  still  that  would  not 
constitute  an  attempt.  But  if  after  this, 
with  his  design  unchanged,  he  approaches 
the  person  he  intends  to  shoot,  but  is  seized 
before  he  can  draw  the  pistol,  I  think  he  is 


be  sustained,  since  manslaughter  in  that  degree 
must  have  been  Involuntary.  Doherty  v. 
State,  84  Wis.  152,  53  N.  W.  1120. 

And  one  who  took  deliberate  aim  at  another 
with  a  rifle  and  killed  him  cannot  escape  re- 
sponsibility therefor,  so  as  to  reduce  the  crime 
to  involuntary  manslaughter,  upon  the  plea  that 
the  distance  was  so  great  that  he  did  not  sup- 
pose the  ball  would  reach  its  object,  and  that 
therefore  it  could  not.  be  said  he  intended  the 
killing;  It  Is  enough  that  the  act  itself  was 
unlawful,  and  the  killing  was  the  possible  con- 
sequence of  the  act.  Studstill  v.  State,  7  Ga. 
14. 

And  one  who  shoots  a  pistol  not  intending 
to  kill  or  wound,  but  merely  for  the  purpose  of 
terrifying  another,  is  guilty  of  a  wanton,  un- 
lawful, and  dangerous  act;  and  where  the  act 
is  committed  without  care  or  precaution,  and 
death  results,  the  circumstances  of  the  case  af- 
ford evidence  of  express  malice  rendering  the 
offender  guilty  of  murder.  State  v.  Sisson,  3 
Brev,  58. 

And  one  who  shot  at  another,  though  merely 
for  the  purpose  of  frightening  his  horse  and 
making  him  throw  the  rider,  thinking  be  had 
elevated  his  pistol  to  avoid  hitting  him,  but 
who  hit  and  killed  him,  is  guilty  of  murder, 
and  not  merely  of  manslaughter.  State  v. 
Smith,  2  Strobh.  L.  77,  47  Am.  Dec.  589. 

So,  presenting  a  gun  at  another  without  law- 
ful authority  to  arrest  liim,  or  without  other 
right,  is  an  unlawful  act,  the  doing  of  which  is 
perilous  to  human  life ;  and  such  a  high  degree 
of  conscious  and  wilful  recklessness  is  implied 
from  such  an  act  as  to  amount  to  that  maligni- 
ty of  the  human  heart  which  constitutes  malice, 
and  makes  the  killing  of  a  person  by  the  accl- 
deutal  discharge  of  the  gim  murder  at  common 
law.  Travers  v.  State.  90  Tenn.  485,  16  S.  W. 
1041. 

And  one  who  uses  a  loaded  pistol  incautious- 
ly and  in  a  reckless  and  unlawful  manner, 
pointing  it  at  another,  upon  which  it  goes  off 
and  kills  him,  is  guilty  of  murder,  though  he 
does  not  Intend  to  kill  him.  State  v.  Vines,  93 
N.  C.  493,  53  Am.  Rep.  466 ;  Pool  v.  SUte,  87 
Ga.  526,  13  S.  B.  656. 

And  it  is  not  error  on  the  trial  in  such  a  case 
to  decline  a  request  to  charge  the  Jury  in  the 
language  of  the  Georgia  Code,  f  4302,  on  the 
subject  of  homicide  by  misadventure.  Pool  v. 
State,  87  Ga.  526,  13  S.  E.  556. 

So,  one  who  shoots  another  witli  a  pistol  ae- 
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cldentally,  but  while  exhibiting  It  in  a  rude, 
angry,  and  threatening  manner,  and  not  in  nec- 
essary self-defense,  and  in  such  a  way  that  the 
consequences  of  the  act  naturally  tend  to  de- 
stroy the  life  of  a  human  being,  may  be  found 
guilty  of  murder.     State  v.  Kelly,  1  Nev.  224. 

And  evidence  in  a  prosecution  for  homicide, 
tending  to  prove  that  the  accused  handled  the 
pistol  with  which  the  killing  was  done  very 
recklessly,  pointhig  and  Snapping  it  at  several 
persons,  and  then  deliberately  pointed  it  at  the 
deceased  and  fired  with  no  provocation  what- 
ever, warrants  a  conviction  for  murder  and  a 
sentence  of  death,  as  against  a  claim  that  the 
shooting  was  accidental.  Holt  v.  State,  89  Ga. 
310,  15  S.  B.  316. 

But  where,  on  a  prosecution  for  murder, 
there  is  evidence  that  the  shooting  which  pro- 
duced the  homicide  may  have  been  accidental, 
and  that  the  fatal  result  may  have  been  due  to 
handling  the  pistol,  not  recklessly,  but  without 
the  observance  of  proper  caution  and  circum- 
spection, the  offense  committed,  if  any,  is  not 
necessarily  murder,  but  may  be  involuntary 
manslaughter  in  the  commission  of  an  unlawful 
act;  and  an  instruction  that  the  Jury  can  ren- 
der no  verdict  but  one  of  guilty  or  not  guilty  is 
error.  Burton  v.  State,  92  Ga.  449,  17  S.  E. 
99. 

And  the  mere  fact  that  a  person  handles  a 
gun  in  a  careless  and  reckless  manner,  and 
death  results  to  another  therefrom,  does  not 
necessarily  make  the  person  handling  the  gun 
guilty  of  murder ;  in  order  to  make  such  person 
guilty  of  murder  it  must  appear  that  there  is 
an  intention  on  the  part  of  the  slayer  to  dis- 
charge the  gun,  and  that  the  circumstances  are 
Buch  that  an  act  of  that  character  naturally 
tends  to  destroy  human  life.  Austin  v.  State, 
110  Ga.  748,  78  Am.  St.  Rep.  134,  36  S.  E.  52. 

And  a  charge  to  the  Jury  on  a  trial  of  one 
accused  of  murder  who  set  up  in  defense  that 
the  gun  with  which  the  fatal  shot  was  fired 
was  accidentally  discharged,  that,  if  they  be- 
lieve from  the  evidence  that  the  killing  of  the 
deceased  was  the  result  of  criminal  negligence 
in  handling  the  rlfie  while  It  was  pointed  in  the 
direction  of  the  body  of  the  deceased,  it  would 
constitute  the  offense  of  murder,  is  error. 
Roberts  v.  State,  112  Ga.  542,  37  S.  E.  879. 

But  if  a  person  makes  an  attack  upon  the 
person  or  premises  of  another  with  intent  to 
kill  him,  and  in  the  struggle  the  gun  of  assail- 
ant is  discharged  and  the  other  is  killed.  It  Is 
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properly  punished  as  having  attempted  to 
commit  the  crime.  Whenever  the  acts  of  a 
person  have  gone  to  the  extent  of  placing  it 
in  his  power  to  commit  the  offense  unless  in- 
terrupted, and  nothing  but  such  interrup- 
tion prevents  his  present  commission  of  the 
offense,  at  least  then  he  is  guilty  of  an  at- 
tempt to  commit  the  offense,  whatever  may 
be  the  rule  as  to  his  conduct  before  it 
reached  that  stage.  This  is  clearly  illus- 
trated by  Judge  Daniels  in  People  v.  O'Con- 
nell,  GO  Hun,  109,  14  N.  Y.  Supp.  485,  where 
the  defendant  was  convicted  of  an  attempt 
to  commit  an  assault  in  the  first  de- 
gree. There  it  was  said:  "Whether  the 
assault  charged  be  made  by  means  of  a  fire- 
arm or  any  other  deadly  weapon,  it  is  neces- 
sary for  the  creation  of  the  crime  that  the 


person  intended  to  be  assailed  shall  not  be 
so  far  from  the  intended  assailant  as  to  be 
beyond  alJ  possibility  of  injury  from  him. 
But  that  is  not  an  essential  circumstance  in 
the  case  of  an  attempt.  For  the  assailant 
may  load  a  firearm,  and  then  start  towards 
the  person  to  be  assailed  in  order  to  attain 
reaching  distance  of  him;  or,  when  the  as- 
sault is  intended  to  be  made  with  an  axe, 
which  is  the  weapon  mentioned  in  the  in- 
dictment, the  accused  may  obtain  and  raise 
it,  intending  Co  strike  with  it,  when  too  far 
away  from  the  person  intended  to  be  struck, 
and  then  approach  towards  that  person  and 
be  intercepted  before  he  can  reach  a  position 
of  danger  to  him,  which  would  be  at  attempt 
to  commit  the  crime  charged.  .  .  .  For 
a  person  who  provides  himself  with  an  axe 


murder,  though  the  discharge  of  the  gun  is  ac- 
cidental.    Epps  V.  State,  19  Ga.  102. 

So,  an  instruction  In  a  prosecution  for  mur- 
der against  one  who  pointed  a  gun  at  another, 
when  the  gun  was  discharged  killing  the  latter, 
that,  if  the  jury  have  a  reasonable  doubt  as  to 
whether  the  shooting  was  accidental  or  not  the 
defendant  is  entitled  to  an  acquittal,  is  im- 
proper and  should  not  be  given,  since  the  jury 
might  find  that  the  shooting  was  accidental, 
and  yet  also  believe  that  the  fatal  shot  was 
iired  by  the  defendant  in  the  course  of  the  un- 
lawful act  of  presenting  a  gun  at  the  person  of 
the  deceased.  Sanders  v.  State,  105  Ala.  4, 
16  So.  935. 

Bnt  where  two  persons  enter  into  a  conflict, 
and  afterwards  discontinue  it,  and  after  the 
conflict  is  ended  a  pistol  In  the  hands  of  one 
of  the  defendants  is  accidentally  fired  killing  a 
person,  resulting  from  his  recklessly  careless 
use  of  it.  he  is  guilty  of  manslaughter,  and  not 
of  murder.     Minton  v.  Com.  79  Ky.  461. 

So,  where  a  person  without  lawful  excuse  in- 
tentionally fires  a  gun  or  pistol  bito  a  crowd  of 
people,  though  not  with  the  design  of  killing 
anyone,  but  for  his  own  diversion  merely,  kill- 
ing one  of  the  crowd,  he  is  guilty  of  murder, 
since  such  conduct  establishes  general  malignity 
and  recklessness  of  human  life.  Brown  v. 
Com.  13  Ky.  L.  Rep.  372,  17  S.  W.  220 ;  Golli- 
her  V.  Com.  2  Duv.  163,  87  Am.  Dec.  493; 
Mitchell  v.  State.  60  Ala.  26;  Washington  v. 
State.  GO  Ala.  10,  31  Am.  Rep.  28;  Bailey  v. 
State,  133  Ala.  155,  32  So.  57;  Golding  v. 
State,  26  Fla.  530,  8  So.  311;  State  v.  Ed- 
wards. 71  Mo.  312 ;  State  v.  Young,  50  W.  Va. 
96,  88  Am.  St  Rep.  846,  40  S.  E.  334. 

It  being  murder  in  the  first  degree  under  the 
Alabama  statute.  Mitchell  v.  State,  60  Ala. 
26;  Washington  v.  State,  60  Ala.  10,  31  Am. 
Rep.  28 ;  Bailey  v.  State,  133  Ala.  155,  32  So. 
57. 

And  murder  in  the  second  degree  under  the 
Missonri  statute.  State  v.  Edwards,  71  Mo. 
312. 

And  one  who  Intentionally  and  recklessly 
fires  a  pistol  into  a  private  residence  and  kills 
a  person  is  guilty  of  murder  In  the  second  de- 
gree, and  not  merely  of  negligent  homicide. 
Russell  V.  SUte,  38  Tex.  Crim.  Rep.  590,  44  S. 
W.  159. 

And  an  instruction  In  a  prosecution  for  homi- 
cide that  a  rufiian,  who  fires  into  a  crowd  out 
of  mere  wantonnesSp  upon  a  sudden  motion,  is 
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as  guilty  as  If  he  had  lain  in  wait  for  his  vic- 
tim is  not  subject  to  objection  as  prejudicial  to 
the  accused,  where  it  was  used  by  the  court  in 
stating  hypothetical  cases  in  defining  the  crime 
of  which  he  was  charged,  and  not  as  a  direction 
to  determine  whether  the  facts  of  the  case  con- 
stituted such  crime.    State  v.  Kelly,  1  Nev.  224. 

But  one  who  shoots  off  a  revolver  aiming  it 
at  a  stove,  when  the  ball  accidentally  glances 
therefrom  and  hits  and  kills  a  person  in  the 
same  room,  cannot  be  held  guilty  of  murder  In 
the  third  degree  under  Wis.  Rev.  Stat.  §  4345, 
since  in  such  case  it  cannot  be  said  that  he  in- 
tended to  do  deceased  great  bodily  harm.  Ter- 
rill  V.  State,  74  Wis.  278,  42  N.  W.  243. 

And  the  act  of  a  person  having  a  pistol  at 
a  church  in  violation  of  the  statute  prohibiting 
the  bearing  of  arms  at  such  a  place,  and  of 
handling  the  pistol  negligently  and  discharging 
It  unintentionally,  thereby  accidentally  com- 
mitting a  homicide.  Is  not  necessarily  murder; 
it  may  be  involuntary  manslaughter  in  the  com- 
mission of  an  unlawful  act ;  the  question  would 
depend  upon  whether  it  was  a  reckless,  or  only 
a  negligent,  shooting.  Pool  v.  State,  87  Ga. 
526,  13  S.  E.  556. 

An  Instruction  in  a  prosecution  for  murder, 
however,  that,  if  the  appellant.  In  the  commis- 
sion of  an  act  imminently  dangerous  to  others, 
evinces  a  depraved  heart  regardless  of  human 
life,  and  without  a  premeditated  design  to  kill, 
shoots  and  kills  another,  he  is  guilty  of  murder, 
is  not  Inconsistent  with  another  instruction, 
with  reference  to  murder  deliberately  and  wil- 
fully committed  with  malice  aforethought. 
Gordon  v.  State  (Miss.)  29  So.  529. 

And  where  one  of  the  questions  in  grading 
a  homicide  is  as  to  whether  the  pistol  with 
which  the  killing  was  done  was  recklessly  fired 
with  criminal  indifference  to  the  consequences. 
It  is  not  necessary,  in  order  to  constitute  che 
offense  of  murder,  that  the  accused  should  liave 
been  engaged  in  un  unlawful  act  at  th^  time  of 
firing  it  Pool  v.  State,  87  Ga.  526,  13  S.  E. 
556. 

As  to  Improper  use  of  firearms  of  a  less 
grossly  negligent  character,  a  killing  from 
which  would  be  manslaughter  only,  see  infra, 
IV.  d,  2 

8.  Assaults, 

Cases  of  felonious  assault  tending  naturally 
to  destroy  life  are  here  collected  only  so  far  aa 
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with  which  he  intends  to  kill  another,  and 
afterwards  approaches  towards  him  to  make 
that  use  of  it,  hut  is  prevented  from  doing 
so  hy  the  flight  of  the  other,  or  by  being 
himself  disarmed,  or  otherwise  prevented 
from  reaching  his  intended  victim,  commits 
acts  tending  to  effect  the  commission  of  the 
crime  within  the  lang^uage  of  this  section  of 
the  Code." 

The  objection  to  the  sufficiency  of  the  in- 
dictment is  disposed  of  in  the  opinion  of 
Judge  O'Brien.  There  are  no  other  ques- 
tions raised  on  this  appeal  that  require  dis- 
cussion. The  case  was  submitted  to  the 
jury  by  the  learned  trial  judge  in  a  charge 
eminently  fair,  in  which  attention  was 
called  to  every  rule  of  law  which  safeguards 
the  rights  of  a  person  on  trial  for  his  life 


or  liberty.    The  jury  has  found  the  defend- 
ant guil^.    I  believe  that  verdict  to  be  juH- 
tified  by  the  evidence,  and  that  this  court  is 
not  called  upon  to  interfere  with  it. 
The  judgment  should  he  affirmed. 

Gray,  Mftrtiiiy  Vau  and  Werner^  JJ., 

concur. 

O'Brieiiy  J.,  dissenting: 

The  defendant  has  been  convicted  of  mur- 
der in  the  first  degree  upon  an  indictment 
charging  him  with  having,  on  the  27th  day 
of  November,  1900,  shot  and  killed  Mat* 
thew  Wilson,  a  policeman,  with  the  deliber- 
ate and  premeditated  design  to  effect  his 
death. 

About  2  o'clock  on  the  morning  of  the  day 


they  are  of  the  class  in  which  the  unlawful 
act,  consisting  of  the  assault,  is  not  an  element 
or  Ingredient  of  the  act  of  killing,  but  consti- 
tates  an  independent  crime  not  merged  in  it; 
and  so  far  as  they  turn  upon,  or  determine, 
qaestlons  with  reference  to  the  effect  of  the 
aniawfal  act  upon  the  crime  involved  in  the 
killing. 

Thus,  a  felonious  attack  by  a  husband  upon 
his  wife  with  brickbats  and  rocks,  by  reason 
of  which  she  was  knocked  into  a  ditch  and  her 
neck  was  broken  by  the  fall,  producing  death, 
constitutes  murder,  if  the  attack  is  the 
primary  cause  of  the  death,  although  it  may 
.  have  directly  resulted  from  the  fall ;  and  con- 
tains no  element  of  involuntary  manslaughter. 
Thornton  v.  State,  107  Ga.  683,  83  S.  B.  673. 

And  such  an  attack  with  apparent  malice  war- 
rants an  inference  that  there  was  an  intention 
on  the  part  of  the  husband  to  kill ;  and,  though 
the  theory  of  involuntary  manslaughter  might 
be  predicated  upon  his  statement,  it  is  not 
error  to  omit  to  charge  the  jury  as  to  the  form 
of  their  verdict,  in  the  event  of  their  finding 
the  defendant  guilty  of  involuntary  manslaugh- 
ter, no  request  to  charge  on  that  subject  hav- 
ing been  made.    tbid. 

And  where  a  woman  seeking  to  escape  from 
a  murderous  attack  by  a  man,  believing  that 
he  intended  to  kill  her,  falls  into  a  canal  and 
is  drowned,  It  is  not  necessary  for  the  prosecu- 
tion to  establish  the  actual  existence  of  a  ma- 
licious intent.  Norman  v.  United  States,  20 
App.  D.  C.  405. 

And  a  man  who  threw  a  beer  glass  at  his 
wife,  and  thereby  broke  a  lamp  which  she  was 
carrying,  having  oil  and  a  wick,  and  which 
was  lighted  and  burning,  and  by  means  of  such 
breaking  the  oil  was  spilled  and  poufed  upon 
her,  by  reason  of  which  it  became  ignited  and 
her  clothing  and  person  were  bi^rned  so  that 
she  died,  is  guilty  of  murder,  whether  he  in- 
tended the  glass  should  strike  her,  his  mother- 
in-law,  or  his  child,  or  whether  he  had  any 
specific  Intent,  or  acted  solely  from  general 
malicious  recklessness,  disregarding  any  and 
all  consequences.  Mayes  v.  People,  106  111. 
306,  46  Am.  Rep.  698. 

So,  where  a  man  and  his  wife  were  fighting 
in  the  house  of  another,  and  the  latter,  seeing 
them  fighting,  came  in  and  endeavored  to  part 
them,  whereupon  the  husband  thrust  him  away 
ftnd  threw  him  down  upon  the  iron  bar  in  a 
chimney,  by  which  one  of  his  ribs  was  broken^ 
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and  his  death  was  afterwards  caused,  it  is  mur- 
der.   Tomson's  Case,  Kelyng,  66. 

And  where  a  man  pursued  his  housekeeper 
along  the  street,  shooting  at  her.  and  followed 
her  into  the  house  of  a  stranger,  and  there 
shot  the  stranger,  who  interfered,  the  purpose 
he  had  in  pursuing  the  woman  will  be  deemed 
to  have  entered  into  the  purpose  with  which 
he  shot  deceased;  and  a  complaint,  warrant  of 
arrest,  and  minutes  of  the  police  court  in  the 
matter  of  the  charge  brought  against  him  bj 
his  housekeeper,  for  disturbing  the  peace,  are 
admissible  in  evidence  in  a  prosecution  for  the 
murder.  People  v.  Miller,  1^  Cal.  348,  &3 
Pac.  816. 

And  where  three  persons,  pursuant  to  a  con- 
spiracy to  beat  another  into  insensibility  and 
then  rob  him,  continued  their  beating  until  he 
was  dead,  and  then  set  fire  to  him,  a  charge  on 
manslaughter  in  a  prosecution  for  the  killing 
is  not  called  for  on  the  theory  that  their  ob- 
^t  was  to  rob  and  not  to  murder,  and  that  It 
was  not  shown  that  they  used  an  Instrument 
likely  to  produce  death.  Hatcher  v.  State,  43 
Tex.  Crim.  Rep.  237,  65  S.  W.  97. 

So,  one  who  commits  an  assault  and  battery 
on  another,  knowing,  or  having  reasonable 
cause  to  believe,  that  the  other  is  sick  and 
suflCering  from  disease  and  in  such  a  weak  and 
feeble  condition  that  his  attack  will  endanger 
her  life,  or  inflict  on  her  great  bodily  harm,  or 
hasten  her  death,  which  ensues,  may  be  found 
guilty  of  murder,  since  this  would  Justify  the 
Jury  in  finding  implied  malice,  though  it  would 
not  if  he  was  aware  of  her  sickness,  and  had  no 
reason  to  suppose  that  his  acts  would  do  her 
any  harm  beyond  that  which  would  be  occa- 
sioned' by  similar  acts  to  persons  in  health. 
Com.  v.  Fox,  7  Gray,  685. 

Likewise,  where  a  public  highway  is  ob- 
structed by  a  heavy  fall  of  snow,  so  as  to 
become  impassable,  travelers  have  the  right  to 
enter  upon  and  travel  across  adjohiing  lands; 
and  where,  in  such  case,  the  owner  of  such 
lands  prepares  himself  beforehand  with  arms, 
and  goes  to  a  place  where  a  traveler  would 
enter  upon  his  lands,  for  the  purpose,  if  neces- 
sary, of  using  such  arms  to  prevent  the  traveler 
from  so  entering,  he  is  a  wrongdoer :  and  if  be 
kills  the  traveler  in  the  encounter,  the  killing 
is  murder.  State  v.  Tailey,  9  Houst.  (Del.t 
417,  33  Atl.  181. 

And  where,  in  a  prosecution  for  homicide.  It 
appears  that  the  man  was  whipped  to  death ; 
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aboYft  named,  Wilson  was  found  dead  upon 
the  stone  steps  of  a  store  in  the  village  of 
Cobleskill,  the  body  resting  upon  a  plat- 
form or  st-oop  in  front  of  the  store  which 
WHS  reached  by  two  stone  steps.  He  was 
evidently  standing  upon  the  platform  when 
killed,  BB  the  body  was  found  there  with  the 
feet  resting  lower  down  upon  the  steps. 

It  appeared  upon  the  post  mortem  exam- 
ination that  there  were  four  wounds  upon 
the  body  inflicted  by  bullets  fired  from  a 
pistol  or  revolver.  One  of  the  bullets 
passed  through  the  left  wrist,  another  was 
found  in  the  left  arm  about  2  inches  below 
the  shoulder.  This  was  a  mere  flesh 
wound,  and  the  bullet  was  readily  extracted. 
The  third  wound  was  in  the  shoulder  direct- 
ly hack  of  the  scapular,  and  had  penetrated 


deep  in  the  muscles  of  the  right  shoulder 
from  behind.  None  of  these  wounds  was 
serious,  or  of  a  character  to  produce  death. 
The  bullet  that  produced  death  entered  the 
right  side  at  the  seventh  rib  from  behind, 
obliquely  passing  through  the  rib  and  the 
middle  lobe  of  the  right  lung,  thence 
through  the  pericardium  of  the  heart  to  the 
right  auricle,  and  lodged  in  the  muscles  un- 
der the  left  nipple,  obliquely  from  back- 
wards, forwards,  and  upwards,  as  described 
by  the  medical  testimony.  The  bullet  when 
located  was  1  or  5  inches  higher  up  in  the 
body  than  the  point  where  it  first  entered. 
This,  upon  all  the  testimony,  was  the  fatal 
wound,  sufficient  to.  produce  instant  death ; 
and  4;he  indictment  is  framed  and  the  prose- 
cution based  upon  the  theory  that  the  de- 


and  that  the  accused  and  others,  went  from 
one  store  to  another  In  order  to  purchase  a 
cowhide,  he  hiding  it  by  thrusting  it  in  his 
bosom,  and  walking  along  with  his  victim 
through  the  streets  of  the  town;  and  that. he 
attracted  the  attention  of  persons  by  previous 
threats  against  him,  and  by  borrowing  a  pair 
of  manacles,-  and  by  going  several  times  for  a 
frech  supply  of  whisky  and  water  while  perpe- 
trating the  deed;  and  that  they  hid  the  body 
ondcr  brush  to  conceal  it ;  and  that  nearly  half 
a  day  was  taken  In  the  transaction, — an  in- 
stmction  that,  if  the  Jury  believe  from  the 
eridence  that  It  was  not  the  intention  of  those 
concerned  in  lynching  deceased  to  kill  him,  but 
that  they  did  Intend  to  do  him  great  bodily 
barm,  and  that  in  so  doing  death  ensued,  such 
killing  is  murder  in  the  first  degree,  is  correct 
under  Mo.  crimes  and  punishments  act  1846, 
I  38,  making  the  person  by  whose  act  or  pro- 
corement  great  bodily  harm  has  been  received 
by  another  guilty  of  a  felony,  and  f  1  thereof, 
making  homicide  committed  in  the  attempt  to 
perpetrate  said  felony  murder  in  the  first  de- 
gree.   State  V.  Jennings,  18  Mo.  435. 

Where,  however,  a  man  repeatedly  demanded 
of  the  proprietress  of  a  saloon  that  she  give  him 
liquor,  and  upon  her  refusal  struck  her  with 
his  clenched  fist  a  severe  blow  which  caused 
premature  labor  and  convulsions,  followed  by 
death  about  fourteen  hours  afterwards,  the  act 
was  one  which  would  not  constitute  murder  at 
common  law.    People  v.  McKeon,  31  Hun,  449. 

And  while,  if  two  persons  met  casually  in  the 
night,  having  had  no  previous  acquaintance, 
and  one  of  them  took  offense  at  some  trifling 
remark  made  by  the  other,  not  understoeod  by 
others  to  have  referred  to  him,  and  stabbed 
the  person  making  the  remark  and-  killed  him, 
the  killing,  though  groundless  and  probably 
without  Intent  to  take  life.  Is  by  an  act  im- 
minently dangerous  to  others  and  evincing  a 
depraved  mind  regardless  of  human  life,  and 
would^  Justify  a  verdict  of  murder  In  the  first 
degree;  It  is  not  within  the  definition  of  mur- 
der in  the  second  degree  a»  given  in  N.  T. 
Uws  1862,  chap.  197,  |  6,  to  be  the  killing  of 
a  hnman  being  by  a  person  engaged  in  the 
commission  of  any  felony  where  it  is  not  mur- 
der in  the  first  degree,  or  one  of  the  different 
degrees  of  manslaughter,  or  Justifiable  or  ez- 
ensable  homicide.  People  v.  Skeehan,  49  Barb. 
217. 

And  one  who,  haying  had  his  pockets  picked, 
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seizes  the  offender,  and,  being  encouraged  by  a 
concourse  of  people,  throws  him  Into  an  ad- 
Joining  pond  by  way  of  avenging  the 
wrong  by  ducking  him,  but  without  any  appar- 
ent intention  on  his  part  of  taking  the  thiers 
life.  Is  guilty  of  manslaughter  only,  when  the 
thief  Is  drowned.  Rex  v.  Fray,  1  East  P.  C. 
236. 

And  refusal  to  charge  the  Jury,  in  a  prosecu- 
tion for  homicide  in  which  it  appears  that  the 
deceased  sought  to  gain  admittance  into  a  house 
of  ill  fame  by  violence  and  against  the  will  of 
the  keeper,  who  made  an  attack  upon  him, 
and  death  ensued,  that,  if  the  mortal  wound 
was  given  in  an  attempt  to  commit  an  offense 
less  than  felony,  the  accused  should  not  be 
convicted  of  murder,  is  erroneous,  as  withdraw- 
ing from  the  Jury  the  question  of  degree  in  the 
homicide;  since  a  homicide  occasioned  by  a 
misdemeanor,  or  an  attempt  to  commit  one, 
though  murder  at  common  law,  is  but  man- 
slaughter in  the  first  degree  under  2  N.  Y.  Rev. 
Stat  661,  S  6.    People  v.  Rector,  19  Wend.  569. 

4.  Dvelinff. 

Independently  of  statutory  enactment,  one 
who  kills  another  in  a  duel,  whether  formal  or 
suddenly  Improvised,  and  however  fairly  con- 
ducted, is  legally  a  murderer.  Thomas  v.  State, 
61  Miss.  GO;  People  v.  Bush,  65  Cal.  129,  3 
Pac.  590;  People  ea  rcl.  Terry  v.  Bartlett,  14 
Cal.  651 ;  State  v.  Underwood,  57  Mo.  40 ;  Reg. 
V.  Young,  8  Carr.  &  P.  644. 

And  the  seconds  are  also  equally  guilty,  and 
so  are  others  present,  if  they  give  their  aid, 
assistance,  and  encouragement  to  the  contest. 
Reg.  V.  Young,  8  Car.  &  P.  644. 

And  the  fact,  that  such  an  encounter  comes 
within  a  statute  against  dueling  does  not 
render  erroneous  an  instruction  and  convic- 
tion under  the  general  rule.  People  v.  Bush, 
65  Cal.   129,  3  Pac.  590. 

And  where  a  person  arranges  with  his  ad- 
versary, hours  before  the  fight,  that  it  shall 
take  place,  or  authorizes  his  friends  to  make 
such  arrangement  for  him,  it  is  not  "sudden 
combat"  within  the  meaning  of  a  statute  de- 
claring a  homicide  to  be  excusable  when  com- 
mitted upon  sudden  combat,  without  any  undue 
advantage  being  taken  and  without  any  dan- 
gerous weapons  being  used,  and  not  done  in  a 
cruel  or  unusual  manner ;  and  in  such  a  case 
It  is  for  the  Jury  to  say  whether  the  evidence 
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fendatit  eitlier  feloniously  fired  the  shot 
himself,  or  is  legally  responsible  for  the  act 
if  committed  by  someone  else. 

The  People  attempted  to  connect  the  de- 
fendant with  the  homicide  by  circumstantial 
evidence  and  by  the  testimony  of  an  accom- 
plice. There  is  very  little  information  in 
the  record  with  respect  to  the  defendant's 
antecedent  history,  until  we  come  to  the 
26th  of  November,  1900,  the  day  prior  to 
the  homicide,  when  he  and  five  other  per- 
sons were  at  the  house  of  a  Mrs.  Peters  in 
Albany.  One  of  the  other  persons  was  a 
man  named  Ilarris,  who  was  the  accomplice 
that  testified  at  the  trial  imder  an  arrange- 
ment with  the  district  attorney  made  while 
he  was  in  prison  charged  with  this  or  ^ome 
other  ofl'ense.     The  defendant  was  identified 


as  one  of  the  six  persons  present  at  the 
house  referred  to  by  the  woman  who  kept  it, 
and  by  her  two  daughters.  The  fact  of  his 
presence  there  is  sufficiently  established 
witliont  the  testimony  of  Harris;  but  what 
these  persons  were  doing,  or  why  they  were 
together  on  that  occasion,  is  not  made  very 
clear  by  the  inmates  of  the  house.  It  seems 
that  three  or  more  of  the  party  took  meals 
at  the  house,  and  the  woman  who  testified, 
or  at  least  one  of  them,  said  that  she  heard 
some  conversation  among  them  about  a 
bank,  the  inference  sought  to  be  drawn  from 
this  testimony  being  that  they  were  con- 
sulting upon  the  subject  of  robbing  some 
bank.  The  jury,  we  think,  could  have 
foimd  that  some  or  all  of  the  party  were 
criminals,  or,  at  least,  that  they  were  aboiit 


showed  that  the  prisoner  made  the  previous  ar- 
rangementB  for  the  flght,  or  whether  they  were 
made  by  his  friends  In  his  behalf  without  his 
knowledge.  People  v.  Tannan,  4  Park.  Crim. 
Rep.  514. 

But  proof  that  the  deceased  and  the  defend- 
ant had  an  altercation  ;  and  that  the  deceased  in- 
sisted that  they  step  aside  and  fight;  and  that 
later  in  the  day  the  accused  suggested  to  de- 
ceased that  they  retire  to  the  suburbs  of  the 
town  and  settle  the  matter;  and  that  they 
went,  the  accused  protesting  that  he  did  not 
want  to  fight;  and  that  deceased  was  killed  In 
the  fight, — does  not  show  that  prearrangement 
to  fight  with  deadly  weapons  which  would  con- 
stitute a  duel  within  the  meaning  of  Texas 
Penal  Code,  art.  716,  declaring  that,  if  either 
of  the  combatants  tn  a  duel  be  killed,  the  sur- 
vivor shall  be  'deemed  guilty  of  murder  in  the 
first  degree,  and  be  punished  accordingly. 
Guerrero  v.  State,  39  Tex.  Crim.  Rep.  662,  47 
S.  W.  655. 

So,  one  who  enters  into  a  contest  dangerously 
armed,  and  fights  under  an  unfair  advantage, 
though  mutual  blows  pass,  killing  his  opponent, 
is  guilty  of  murder,  and  not  of  manslaughter. 
State  V.  Hildreth,  31  N.  C.  (9  Ired.  L.)  429,  51 
Am.  Dec.  364. 

And  the  rule  is  the  same  when  at  the  be- 
ginning of  the  confiict  one  of  the  parties  pre- 
pares a  deadly  weapon  so  as  to  have  power  to 
use  it,  and  afterwards  kills  the  other  party 
with  it,  the  killing  being  murder.  State  v. 
Christian,  66  Mo.  138;  State  v.  Vance,  29 
Wash.  435,  70  Pac.  34. 

And  where  two  men  fight  as  the  result  of  a 
sudden  quarrel,  with  deadly  weapons,  and  one 
strikes  the  other  a  mortal  blow  before  the  per- 
son so  struck  is  prepared  to  use  his  weapon, 
the  killing  is  murder.  State  v.  f}llick,  60  N.  C. 
(2  Winst.  L.)    66,  86  Am.  Dec.  442. 

But  mere  presence  at  the  time  and  place  of 
fighting  a  duel  is  not  sufficient  to  render  a  per- 
son guilty  of  murder  with  one  of  the  principals 
in  the  duel,  if  the  person  thus  present  does 
not  sustain  the  principal  either  by  advice  or  as- 
sistance, and  did  not  go  to  the  place  for  the 
purpose  of  encouraging  and  forwarding  the  un- 
lawful conflict    Reg.  v.  Young,  8  Car.  &  P.  644. 

And  dueling  is  a  special  offense  under  a  stat- 
ute providing  that,  if  any  person  shall,  by  pre- 
vious appointment  or  agreement,  fight  a  duel, 
and  in  so  doing  shall  kill  his  antagonist  or 
any  person  or  persons,  or  shall  Infiict  such 
63  L.  R.  A. 


wound  that  the  party  injured  shall  die  thereof 
within  one  year,  every  such  offender  shall  be 
punished  by  imprisonment  not  exceeding  five 
years  nor  less  than  one  year;  and  a  person  so 
fighting  a  duel  and  killing  his  antagonist  is 
not  subject  to  indictment  for  murder.  People 
ea  rel.  Terry  v.  Bartlett,  14  Cal.  661. 

6.  Dtrailino  railway  train. 

No  act  could  be  more  naturally  designed  to 
destroy  life  than  the  derailing  of  a  railway 
train,  and  nothing  could  evince  a  more  de- 
praved mind  regardless  of  human  life. 

And  If  a  railway  train  is  thrown  from 
the  track  by  an  obstruction  wrongfully  placed 
upon  it,  and  a  human  behig  is  killed,  the  per- 
son committing  the  act  is  gollty  of  murder 
in  the  first  degree.  Presley  v.  State,  59  Ala. 
08 ;  Mitchell  v.  State,  60  Ala.  26. 

A  person  who  displaced  fixtures  of  a  railway 
track  so  as  to  derail  a  train,  whereby  a  passen- 
ger was  killed,  is  an  enemy  to  the  human  race, 
and  his  liberty  is  a  menace  to  society,  and  a 
verdict  of  murder  in  the  first  degree  In  a 
prosecution  for  such  killing  is  properly  sus- 
tained, though  he  Intended  afterwards  to  signal 
the  train  and  stop  it,  and  advise  the  persons 
on  the  train  that  tlie  fixtures  of  the  track  had 
been  displaced,  In  the  hope  that  for  his  con- 
duct the  railway  company  would  give  him  em- 
ployment, or  that  the  passengers  on  the  train 
would  give  him  money,  not  intending  to  cause 
the  derailment  of  the  train,  or  the  death  of 
the  person  killed.  Davis  v.  State,  51  Neb.  301. 
70  N.  W.  984. 

In  State  v.  Brown,  Houst  Crim.  Rep.  (Del.) 
539,  however,  it  was  held  that  one  who  deliber- 
ately places  an  obstruction  upon  a  railroad 
track,  from  which  great  bodily  harm  to  some 
of  those  on  an  approaching  train  is  liable  to 
ensue,  doing  it  for  the  purpose  of  informing  the 
conductor  of  an  approaching  train  of  the  ob- 
struction, with  a  view  of  thus  obtaining  employ- 
ment from  the  railroad,  bnt  who  fails  to  give 
notice  in  time,  so  that  a  train  runs  against  the 
obstruction  and  several  are  killed,  there  being 
no  premeditated  wickedness  in  his  act,  may  be 
found  guilty  of  manslaughter  only. 

Where  a  railway  train  is  wrecked  and  death 
ensues  it  is  not  essential  that  the  persons  ac- 
cused of  the  crime  should  have  been  convicted 
of  the  crime  of  wrecking  the  train  before  in- 
dictment for  the  murder  of  a  party  who  met 
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to  commit  some  crime,  the  precise  nature  of 
which  is  not  clearly  disclosed  by  the  evi- 
dence. But  their  subsequent  movements, 
culminating  in  the  death  of  Wilson,  so  far 
as  there  in  any  direct  testimony  upon  the 
subject,  must  rest  almost  wholly  upon  the 
testimony  of  Harris,  the  accomplice. 

He  tells  us  that  he  was  present  at  the 
meeting  in  Albany;  that  he  and  two  other 
pei'soDs  boarded  or  took  meals  at  the  house 
where  they  were,  but  did  not  disclo.se  the 
plan  of  action  agreed  upon,  if  any;  that  at 
about  7  o'clock  in  the  evening  of  the  26th  of 
November  the  whole  party  boarded  a  freight 
train  that  ran  from  Albany  to  Cobleskill, 
about  45  miles  distant.  It  appears  that 
they  rode  on  the  top  of  the  cars  as  tramps, 
and  were  seen  by  the  conductor,  who  did  not 


interfere  with  them,  so  far  as  appears. 
They  had  bottles  of  whisky,  which  they  im- 
bibed quite  freely  on  the  journey,  and  the 
proof  shows,  or  tends  to  show,  that  some  or 
all  of  them,  including  the  defendant,  were 
drunk.  The  train  stopped  some  time  at  the 
first  station  after  leaving  Albany,  and  the 
party  all  got  off,  but  boarded  the  train  again 
when  it  was  about  to  start,  and  it  arrived 
at  Cobleskill  about  11  o'clock.  Harris  re- 
lates the  movements  of  the  party  from  that 
time  substantially  as  follows:  After  land- 
ing they  walked  on  the  railroad  to  a  small 
shanty,  broke  the  door,  went  in  and  re- 
mained there  until  about  1  o'clock  in  the 
morning  smoking  and  drinking.  Then  they 
went  to  a  coal  Jiouse  on  the  railroad  in  pro- 
cess of  construction.    There  they  broke  open 


his  death  by  the  unlawful  interference  with  the 
railroad;  and  it  is  competent  to  prove  the 
wrecking  of  the  train  upon  the  indictment  for 
the  murder,  as  the  means  by  which  the  accused 
produced  death.  State  v.  Thibodeaux,  48  La. 
Ami.  600.  19  So.  680. 

And  testimony  showing  hostile  feelings  of 
the  defendant,  and  continued  acts  of  hostility 
by  him  toward  a  railway,  are  to  be  considered 
in  a  prosecution  against  him  for  homicide.  In 
placing  an  obstruction  upon  the  track  and 
throwing  a  train  of  cars  therefrom  causing 
death, — as  well  to  show  that  he  is  the  person 
who  placed  the  obstruction  on  the  track,  as  the 
malice  which  prompted  the  act;  though  the 
commission  of  the  offense  must  be  clearly 
shown  by  other  testimony.  State  v.  Brooks, 
1  Ohio  Dec.  Reprint,  407. 

So,  since  Ga.  Penal  Code,  f  513.  provides 
that,  If  death  ensues  from  the  wrecking  of  a 
railway  train  by  certain  designated  acts  the 
offender  shall  be  guilty  of  murder,  it  Is  not 
error,  on  the  trial  of  an  indictment  for  a 
homicide  resulting  from  such  wrecking,  for  the 
trial  Judge  to  charge  the  Jury  as  to  the  of- 
fense of  murder  as  defined  generally  in  f  60  of 
the  Penal  Code,  and  such  an  Instruction  Is  not 
subject  to  the  objection  that  Its  only  effect 
would  be  to  inflame  the  minds  of  the  Jury 
against  the  accused  and  prevent  them  from 
glTing  proper  consideration  to  the  real  ques- 
tions made  in  the  case.  Shaw  v.  State,  102 
€a.  660,  29  S.  E.  477. 

And  the  use  of  the  word  "Inculpating,"  in 
an  Instruction  in  a  prosecution  for  homicide 
caused  by  the  wrecking  of  a  railroad  train  that. 
If  the  Jury  believe  from  the  evidence,  and  find, 
that  there  was  evidence  that  the  defendant, 
without  any  information  from  anyone  else, 
pointed  oat  the  place  where  the  tools  were 
found,  and  they  were  the  tools  that  were  used 
In  wrecking  the  train,  that  would  be  an  In- 
culpating circumstance  that  they  might  con- 
sider with  reference  to  the  guilt  of  the  ac- 
cosed  In  connection  with  other  evidence, — is  not 
objectionable  as  amounting  to  an  expression, 
or  intimation,  or  confession  by  the  court  with 
respect  to  the  guilt  or  innocence  of  the  ac- 
cused.   Ibid, 

The  Ohio  statute  providing  for  the  punish- 
ment, by  Imprisonment,  etc.,  of  any  person  ob- 
structing a  railway  train ;  provided,  however, 
that,  if  any  person  shalU  by  the  commission 
of  the  aforesaid  offense,  cause  the  death  of  any 
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p^son  or  persons,  the  person  so  offending  shall 
be  deemed  guilty  of  murder  In  the  first  or 
second  degree,  or  manslaughter  according  to 
the  nature  of  the  offense,  and,  on  conviction 
thereof,  shall  be  punished  as  in  other  cases, — 
creates  a  new  offense  only  In  its  first  pro- 
visions ;  so  far  as  the  crimes  of  murder  and 
manslaughter  are  concerned,  they  are  left  to 
be  governed  by  the  same  rules  that  pertain  In 
other  cases.  State  v.  Brooks,  1  Ohio  Dec.  Re- 
print, 407. 

See  also  Williams  v.  SUte,  30  Tex.  App.  354, 
17  8.  W.  408,  infra,  XII.  b. 

IV.  Homicide  in   the  commission   of  unlawful 

acts  fiot  felonies. 

a.  General  and  common-law  rules. 

An  unlawful  killing  done  without  any  design. 
Intention,  or  purpose  of  killing,  but  in  the  com- 
mission of  some  unlawful  act  not  amounting 
to  a  felony,  is  Involuntary  manslaughter. 
Adams  v.  State,  65  Ind.  565 ;  Bias  v.  United 
States   (Ind.  Terr.)   53  S.  W.  471. 

If  nn  act  is  unlawful,  but  not  a  felony, 
though  dangerous,  but  not  directly  so,  yet  suf- 
ficiently so  to  come  under  the  condemnation 
of  the  law,  and  death,  unintended,  results 
from  It,  the  homicide  is  manslaughter.     People 

V.  Holmes,  118  Cal.  444,  50  Pac.  675;  Johnson 
V.  State,  94  Ala.  35.  10  So.  667;  Boykin  v. 
People,  22  Colo.  496,  45  Pac.  419. 

And  involuntary  manslaughter  at  common 
law  Is  where  death  resulted  unintentionally,  so 
far  as  the  defendant  was  concerned,  from  an 
unlawful  act  on  his  part,  not  amounting  to  a 
felony,  or  from  a  lawful  act  negligently  per- 
formed. United  States  v.  Meagher,  87  Fed. 
875. 

It  Is  the  intentional  application  of  unlawful 
force  whereby  death  ensued,  though  without 
specific  Intent  to  kill,  and  though  the  instru- 
ment used  was  not  calculated  to  produce  death. 
McManus  v.  State,  36  Ala.  285. 

It  is  the  killing  of  a  person  against  or  be- 
side the  will  of  the  person  who  kills  him. 
York  V.  Com.  82  Ky.  360. 

And  it  includes  all  those  homicides  which 
were  below  the  grade  of  murder,  and  were 
neither  Justifiable  nor  excusable,  and  which 
were  the  accidental  result  of  some  unlawful 
act,  less  than  a  felony,  not  aimed  or  directed 
against  the  person  slain.  McManus  v.  State,  36 
Ala.  285. 
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a  tool  chest,  from  which  they  took  some 
chisels  and  tools.  Then,  following  the  rail- 
road, they  went  to  a  section  shanty,  and, 
finding  it  locked,  broke  it  open  and  took 
from  it  an  iron  crowbar.  Harris  says  that 
he  carried  the  crowbar,  the  defendant  a 
hatchet,  and  some  of  the  others  the  chisels, 
and  they  proceeded  to  the  main  street  of 
the  village.  According  to  Harris,  when  they 
all  got  o£f  the  train  at  the  station,  they 
spoke  of  robbing  the  postoffice,  which  was 
on  the  main  street,  opposite  the  store  where 
the  shooting  occurred.  Before  reaching  this 
point  on  the  street  Harris  says  he  and  an- 
other of  the  party  separated  from  the  rest, 
and  he  threw  away  the  iron  bar  upon  a 
grass  plat,  leaving  the  others  with  only  a 
hatchet  and  chisels.     From  this  point  Har- 


ris says  that  he  has  no  personal  knowledge 
of  what  occurred  until  the  party  was  again 
united  after  tlie  shooting;  but  he  testified 
that  he  heard  the  firing,  and  when  he  and 
his  companion  were  joined  by  the  rest  they, 
including  the  defendant,  told  him  that  they 
had  suddenly  and  unexpectedly  met  the  po- 
liceman, who  ordered  them  to  stop,  which 
order  the}'  disobeyed,  whereupon  he  com- 
menced to  fire  at  them,  and  they  returned 
the  fire.  He  did  not,  as  he  says,  see  the 
shooting,  and,  of  course,  was  unable  to  iden- 
tify the  person  who  fired  the  fatal  shot. 

The  testimony  of  Harris,  the  acoomplicey 
so  far  as  it  relates  to  the  journey  of  the 
party  on  the  freight  train,  the  arrival  at 
Cobleskill,  the  breaking  into  the  coal  house 
and  shanties,  the  procurement  of  the  tools 


Where  death  unintentionally  ensues  fr^m 
acts  or  means  which,  under  the  circumstances, 
could  not  have  been  supposed  to  injure  human 
life  or  inflict  great  bodily  injury,  the  law  will 
not  imply  malice,  aud  the  degree  of  the  crime 
will  be  reduced  from  murder  to  manslaughter. 
State  V.  Johnson,  102  Ind.  247,  1  N.  E.  277. 

But  when  one  does  an  act  in  such  a  recklessly 
careless  manner  that  it  is  calculated  to  eh- 
danger  human  life,  and  death  ensues,  he  is 
guilty  of  manslaughter,  although  the  death  of 
the  person  may  not  have  been  intended.  York 
V.  Com.  82  Ky.  860. 

Neither  malice  nor  an  intent  to  kill  necessar- 
ily enters  into  the  crime  of  manslaughter, 
where  the  death  results  from  an  unlawful  act 
designed  to  effect  another  result.  State  v. 
Pate,  4  Ohio  Legal  News,  403. 

And  the  apprehension  of  personal  danger  in 
case  of  refusal  does  not  furnish  any  excuse  for 
assisting  in  doing  an  act  which  is  illegal,  so 
as  to  prevent  a  killing  done  in  the  execution 
of  such  act  from  being  manslaughter.  Reg.  v. 
Tyler,  8  Car.  &  P.  616. 

Voluntary  and  involuntary  manslaughter  dif- 
fer from  each  other  in  that  in  the  first  the  un- 
lawful killing  is  voluntory ;— that  is,  the  kill- 
ing is  done  by  design,  or  intention,  or  pur- 
posely ;  and  in  the  second  the  unlawful  killing 
is  involuntary ; — that  is  without  any  design, 
intention,  or  purpose  of  killing,  but  in  the  com- 
mission of  some  unlawful  act.  Adams  v.  State, 
65  Ind.  665. 

And  involuntai*y  manslaughter  differs  from 
homicide  excusable  by  misadventure,  in  that 
misadventure  always  happens  in  consequence 
of  a  lawful  act,  while  involuntary  manslaughter 
happens  in  consequence  of  an  unlawful  one. 
Bias  V.  United  States  (Ind.  Terr.)  58  S.  W. 
471. 

b.  Statutory  proviaions  as  to. 

Under  the  statutes  of  the  various  states  in- 
voluntary manslaughter  is  variously  defined, 
owing  to  the  varying  language  of  the  different 
statutes,  though  the  meaning  of  the  different 
definitions  would  seem  to  be  substantially  the 
same  as  that  of  the  common-law  definition. 

Thus,  in  several  of  the  states  the  rule  is 
stated  to  be  that  an  unintentional  killing  in 
the  commission  of  an  unlawful  act  constitutes 
involuntary  manslaughter.  Siberry  ▼.  State, 
149  Ind.  684,  89  N.  E.  986,  47  N.  B.  458; 
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Brown  v.  State,  110  Ind.  486,  11  N.  E.  447; 
Willey  V.  State,  46  Ind.  863 1  Com.  ▼.  Mink. 
123  Mass.  422,  25  Am.  Rep.  109;  Goodwin's 
Case,  6  N.  Y.  City  Hall  Rec.  9;  Johnson  ▼. 
SUte,  66  Ohio  St.  59,  61  L.  R.  A.  277.  90  Am. 
St  Rep.  564.  68  N.  B.  607;  Weller  ▼.  SUte. 
19  Ohio  C.  C.  166 ;  State  v.  Pate,  4  Ohio  Legal 
News,  403;  Bobbins  v.  State.  8  Ohio  St.  138; 
Jewell  V.  Territory,  4  Okla.  53.  43  Pac.  1075. 

Or,  as  it  is  sometimes  more  particularly 
stated,  manslaughter  is  an  unintentional  de- 
struction of  life  while  the  slayer  is  in  the  com- 
mission of  some  unlawful  act,  other  than  arson, 
rape,  robbery,  or  burglary;  the  dlstinctibn  be- 
tween it  and  murder  being  an  absence  of  an  In- 
tent to  kill.  State  v.  Brooks,  1  Ohio  Dec. 
Reprint,  407. 

So,  involuntary  manslaughter  has  been  de- 
fined to  consist  of  the  killing  of  a  human  being 
without  any  intention  to  do  so,  but  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act. 
which  probably  would  produce  such  a  conse- 
quence, in  an  unlawful  manner.  StudstiU  ▼. 
State,  7  Ga.  14;  Bias  v.  United  States  (Ind. 
Terr.)  53  S.  W.  471;  State  v.  Lockwood,  119 
Mo.  463,  24  N.  W.  1015 ;  Com.  v.  Bilderback,  2 
Pars.  Sel.  Eq.  Cas.  447;  Com.  v.  Herold,  5 
Pa.  Dlst.  R.  623 ;  Com.  v.  Kuhn,  1  Pittsb.  IS. 

And  it  has  also  been  said  to  be  involuntary 
manslaughter  where  a  person  doing  an  unlawful 
act,  not  amounting  to  a  felony,  by  accident  kills 
another ;  or  where  one  kills  another  without 
malice,  either  express  or  implied,  unintention- 
ally, while  the  slayer  is  in  the  unlawful  com- 
mission of  some  act  not  amounting  to  a  felony. 
State  V.  Abarr,  39  Iowa,  185 ;  State  v.  Trusty, 

1  Penn.  (Del.)  319,  40  Atl.  766;  State  v.  Jones. 

2  Penn.  (Del.)  673,  47  Atl.  1006;  State  v. 
Spendlove,  47  Kan.  160,  28  Pac.  994 ;  State  v. 
McNab,  20  N.  H.  160 ;  People  v.  Butler.  3  Park. 
Crim.  Rep.  377;  State  v.  Brooks,  1  Ohio  Dec. 
Reprint.  407 ;  Rowan  y.  State,  30  Wis.  129,  11 
Am.   Rep.  559. 

And  also  where  it  plainly  appears  that  neither 
death  nor  bodily  barm  was  intended,  but  death 
was  accidentally  caused  by  some  unlawful  act : 
or  by  some  act  which,  though  perhaps  not  strictly 
unlawful  in  itself,  was  done  in  an  unlawful 
manner  without  due  caution.  Lee  v.  State.  1 
Coldw.  02 :  Overby  v.  State,  115  Ga.  240,  41  S. 
E.  009 ;  State  v.  Lockwood,  119  Mo.  463,  24  S. 
W.  1015;  Com.  v.  Bilderback,  2  Pars.  Sel.  Bq. 
Cas.  447 ;  Williams  v.  State,  88  Ala.  16,  8  So. 
616. 
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and  crowhar,  and  the  flight  of  the  whole 
party  across  the  country,  their  concealment 
in  barns  during  the  night,  and  other  inei- 
dcDU  which  he  related,  was  corroborated  by 
abundant  proof;  but  his  separation  from  his 
associates  at  the  critical  time,  and  his  ab- 
sence from  the  immediate  scene  of  the  homi- 
cide, and  the  alleged  statements  or  admis- 
sions made  by  his  associates  after  the  shoot- 
ing as  to  the  circumstances  imder  which  it 
took  place,  all  rests  upon  his  own  state- 
ments. It  was  shown  that  the  defendant 
was  shot  in  the  hand  by  a  bullet  which  was 
subsequently  extracted,  and  another  of  the 
party  in  the  shoulder.  The  dead  police- 
man's revolver  was  found  near  his  body  with 
five  of  the  six  chambers  bearing  evidence  of 
having  been  recently  discharged,  and  it  is 


conceded  that  he  could  not  have  used  it 
after  he  had  received  the  fatal  wound. 

These  are  the  material  facts  upon  which 
the  conviction  must  stand  or  fall.  The  case 
was  submitted  to  the  jury  in  two  aspects. 
The  jury  was  permitted  to  find  that  the  de- 
fendant fired  the  fatal  shot  with  a  deliber- 
ate and  premeditated  design  to  effect  death 
of  the  person  killed,  or  procured,  aided, 
coimseled,  or  advised  the  act  which  resulted 
in  his  death.  The  case  was  also  submitted 
to  the  jury  upon  the  theory  that  they  might 
find  from  the  evidence  that  the  defendant, 
without  deliberation  or  premeditation, 
killed  the  deceased,  or  aided  or  abetted  in 
the  commission  of  the  homicide  while  at- 
tempting to  commit  a  felony  under  the  last 
dause  of  the  statute.     We  cannot  know  up- 


And  under  N.  Y.  Penal  Code,  |  189,  a  homi- 
cide is  manslaughter  in  the  first  degree  when 
committed  without  a  design  to  effect  death, 
either  hy  a  person  committing,  or  attempting  to 
commit  a  misdemeanor,  affecting  the  person  or 
property  either  of  the  person  killed,  or  of  an- 
other. People  V.  Cole,  2  N.  Y.  Crim.  Rep.  108 ; 
People  V.  FItzsimmons,  69  N.  Y.  S.  B.  191,  34 
N.  Y.  Supp.  1102. 

And  under  Wis.  Rev.  Stat  chap.  164,  i  8, 
the  killing  of  a  human  being  without  a  design 
to  effect  death,  by  the  act,  procurement,  or 
culpable  negligence  of  another,  while  such  other 
Is  engaged  in  the  perpetration  of  any  crime, 
or  misdemeanor,  not  amounting  to  a  felony,  is 
manslaughter  In  the  first  degree.  But  it  Is  so 
only  when  such  killing  would  have  been  murder 
at  common  law.  Rowan  v.  State,  30  Wis.  129, 
11  Am.  Rep.  559. 

And  In  charging  with  reference  to  the  Be- 
rlsed  Statutes,  the  part  referring  to  any  at- 
tempt to  perpetrate  any  such  crime  or  misde- 
meanor, in  cases  in  which  such  killing  would 
be  murder  at  common  law,  should  not  be 
omitted,  upon  the  theory  that  that  portion  be- 
longs to  and  exclusively  qualifies  the  last  clause 
of  the  section,  and  has  no  relation  whatever 
to  the  antecedent  clause ;  such  construction  be- 
ing incorrect  and  Inadmissible.     Jhid. 

So,  to  constitute  the  offense  of  manslaughter 
Doder  the  Iowa  statute,  the  killing  need  not 
have  been  the  result  of  an  Intentionally  unlaw- 
ful purpose  or  act  against  the  person  killed,  or 
some  other  person.  State  v.  Vance,  17  Iowa, 
138. 

And  the  intentional  application  of  unlawful 
force,  whereby  death  ensues,  though  there  may 
have  been  no  specific  Intention  to  kill,  and 
though  the  weapon  used  was  not  one  ordinarily 
calculated  to  produce  death,  is  manslaughter 
In  the  first  degree  under  Ala.  Code,  if  3084, 
3085.    McManus  v.  State,  36  Ala.  285. 

Involuntary  manslaughter  in  the  commission 
of  a  lawful  act,  however.  Is  not  punishable  in 
Georgia,  unless  such  act  is  done  without  due 
caution  and  circumspection ;  and  where  one  Is 
indicted  for  Involuntary  manslaughter  In  the 
commission  of  an  unlawful  act,  and  the  jury 
find  the  defendant  guilty  of  involuntary  man- 
slaughter in  the  commission  of  a  lawful  act, 
the  judgment  thereon  should  be  arrested,  since 
the  Ingredient  of  the  absence  of  due  caution 
and  circumspection  ia  wholly  lacking  In  the 
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finding.     Overby  v.  State,  115  Ga.  240,  41  S. 
B.   609. 

c.  The  preliminary  unlawful  act. 

1.  lU  nature;  what  ie  unlawful  generally. 

While  a  person  in  the  pursuit  of  an  unlawful 
act  may  sometimes  be  punished  for  another  act 
done  without  design  and  by  mistake.  If  the  act 
done  was  one  for  which  he  could  have  been 
punished  if  done  wilfully,  the  act,  to  be  un- 
lawful in  this  sense,  must  be  an  act  bad  in  It- 
self and  done  with  an  evil  Intent;  there  betaig 
a  distinction  between  acts  merely  malum  pro- 
hibitum and  acts  malum  in  se.  Com.  v.  Adams, 
114  Mass.  323,  19  Am.  Rep.  362. 

Acts  malum  in  Be,  In  the  pursuit  of  which 
one  may  be  punished  for  another  act  done  with- 
out design  and  by  mistake,  include,  in  addi- 
tion to  felonies,  all  breaches  of  public  order, 
injury  to  person  or  property,  outrages  upon 
public  decency  or  good  morals,  and  breaches  of 
ofllclal  duty  when  done  wilfully  or  corruptly : 
and  acts  malum  prohibitum,  in  the  pursuit  of 
which  one  may  not  be  punished  for  another  act 
done  without  design  or  by  mistake.  Include  any 
matter  forbidden  or  commanded  by  statute,  but 
not  otherwise  wrong.     Ibid. 

And  where  an  ordinance  declares  a  certain 
thing  to  be  illegal,  It  is  illegal  to  do  it  with- 
out reference  to  a  wrong  motive,  and  it  may 
be  violated  where  there  is  an,  entire  want  of 
design,  and  such  violation,  therefore,  does  not 
in  itself  supply  the  intent  to  do  another  act 
which  requires  a  criminal  intent  to  be  proved, 
so  as  to  render  one  punishable  for  the  latter 
act.    Ibid. 

But  the  fact  that  an  act  which  caused  the 
death  of  another  was  not  a  misdemeanor  at 
common  law  does  not  prevent  death  resulting 
therefrom  from  being  manslaughter,  where  the 
act  is  made  a  misdemeanor  by  statute.  People 
V.  Abbott,  116  Mich.  263,  74  N.  W.  529. 

Though  to  convict  one  of  manslaughter  for 
killing  another  unintentionally  while  the  slayer 
is  in  the  commission  of  some  unlawful  act 
within  the  meaning  of  the  Ohio  statute,  the 
latter  act  must  be  shown  to  be  one  of  violation 
of  some  statute  law  of  the  state.  Weller  v. 
State,  19  Ohio  C.  C.  166 ;  Johnson  v.  State,  66 
Ohio  St.  59.  61  L.  R.  A.  277,  90  Am.  St  Rep. 
564,   63   N.   B.  607. 

It  Is  not  Bufllclent  that  the  act  Is  a  crime 
at  common  law,  or  that  it  ia  grossly  negligent 
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on  which  of  these  tlieories  the  jury  based 
the  Terdict,  and,  therefore,  the  prosecution 
must  show  that  the  proof  justified  the  court 
in  submitting  the  case  in  both  aspects,  and 
that  there  was  evidence  upon  which  the 
jury  could  find  that  the  homicide  was  com- 
mitted while  the  defendant  was  engaged  in 
an  attempt  to  commit  a  felony,  and  that  the 
act  was  the  result  of  deliberation  and  pre- 
meditation. The  learned  counsel  for  the  de- 
fendant contends  that  these  two  theories  of 
the  case  could  not  have  been  submitted  to 
the  jury  upon  a  common-law  indictment,  but 
that  the  facts  should  have  been  alleged  in 
order  to  bring  the  case  within  that  clause  of 
the  statute  which  declares  it  to  be  murder 
in  the  first  degree  to  commit  the  homicide 
when  the  accused  is  engaged  in  the  commis- 


sion of,  or  in  the  attempt  to  commit,  a  fel- 
ony. The  authorities  do  not  support  this 
contention.  The  law  is  now  settled  that 
under  an  indictment  in  the  common-law 
form  the  prosecution  may  prove  facts  to 
bring  the  case  within  any  of  the  provisions 
of  the  statute  defining  murder  in  the  first 
degree.  People  v.  Oihliriy  115  N.  Y.  196,  4 
L.  R.  A.  757,  21  N.  E.  1062;  People  v.  Os- 
mond. 138  N.  Y.  80,  33  N.  E.  739;  People  v. 
Constantino,  153  N.  Y.  24,  47  N.  E.  37;  Coof 
V.  People,  80  N.  Y.  500;  People  v.  Meyer y 
162  N.  Y.  357,  56  N.  E.  758;  People  v.  Wil- 
lett,  102  N.  Y.  254,  6  N.  E.  301;  People  v. 
Conroy,  97  N.  Y.  62;  Keefe  v.  People,  40  N. 
Y.  348:  Kennedy  v.  People,  39  N.  Y.  245; 
Fitzgerrold  v.  People,  37  N.  Y.  413;  People 
v.  White,  22  Wend.  176. 


Jobnson  v.  Stat%  66  Ohio  St.  59,  61  L.  It.  A. 
277,  90  Am.  St.  Rep.  564.  63  N.  E.  607. 

And  where  one  person  kills  another  while 
engaged  in  an  assault  in  the  third  degree  upon 
him,  to  constitute  the  act  manslaughter  it  is  not 
necessary  that  he  should  have  intended  to  vio- 
late the  law ;  since  the  law  presumes  that 
every  person  knows  its  provisions,  and  he  should 
have  anticipated  the  consequences  of  his  own 
act.  People  v.  Fitzsimmons,  69  N.  Y.  S.  R. 
191,  34  N.  Y.  Supp.  1102. 

But  while  involuntary  homicide,  perpetrated 
in  the  commission  of  some  unlawful  act,  is 
manslaughter,  though  the  death  of  the  person 
killed  is  not  wilful  or  intended,  yet  the  unlaw- 
ful act  must  be  wilful,  and  not  a  mere  misad- 
venture.    Rohbins  v.  State,  8  Ohio  St   138. 

2.  Rule  that  it  munt  not  he  an  ingredient  of 
the  ktiling. 

The  rule  has  been  laid  down  that  to  convict 
a  person  for  homicide  in  killing  a  human  being 
without  the  design  to  effect  death,  while  en- 
gaged in  the  perpetration  of,  or  attempt  to  per- 
petrate, a  crime  or  misdemeanor  not  amounting 
to  a  felony ;  or  in  cases  where  such  killing 
would  be  murder  at  common  law,  under  stat- 
utes providing  therefor,  the  accused  must  have 
been  guilty  of  some  offense  other  than  violence 
to  the  person  killed ;  the  crime  or  misdemeanor 
which  he  was.  perpetrating,  or  attempting  to 
perpetrate,  must  have  been  one  which  was  not 
a  part  or  an  ingredient  of  the  offense  charged. 
State  V.  Downs,  91  Mo.  19,  3  S.  W.  219 ;  State 
V.  Sloan,  47  Mo.  604 ;  People  v.  Rector,  19 
Wend.  569;  People  v.  Butler,  3  Park.  Crim. 
Rep.  877 ;  People  v.  Skeehan,  49  Barb.  217 ; 
McManus  v.  State,  36  Ala.  285. 

And  the  rule  that,  in  order  to  bring  a  case 
within  the  definition  of  manslaughter  in  the 
first  degree  under  the  New  York  statutes,  it 
is  necessary  to  show  that  the  acc'ised  was  com- 
mitting, or  attempting  to  commit,  some  other 
offense  than  that  of  intentional  violence  upon 
the  person  killed,  applies  to  a  case  in  which 
the  accused  struck  the  deceased  a  blow  which 
would  not  have  produced  death,  but  which 
caused  temporary  insensibility,  so  that  when 
deceased  fell,  or  was  knocked  into  the  canal, 
by  its  force,  he  was  unable  to  help  himself, 
and  was  drowned.  Wilson  v.  People,  4  Park. 
Crim.  Rep.   619. 

And  where  a  husband  kills  his  wife  by  vio- 
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lent  means,  though  in  the  doing  of  it  he  Is  en- 
gaged in  an  assault  and  battery  upon  her,  which 
is  a  misdemeanor,  he  is  not  guilty  of  man- 
slaughter in  the  first  degree  as  defined  by  2  N. 
Y.  Rev.  Stat.  |  661,  since  that  provision  con- 
templates some  other  misdemeanor  than  that 
which  is  an  ingredient  of  the  Imputed  offense; 
and  a  charge  to  the  jury  in  a  prosecution  there- 
for that,  if  the  deceased  came  to  her  death  by 
reason  of  blows  or  injuries  Inflicted  upon  her, 
not  in  self-defense,  nor  excusable  or  justifiable, 
the  defendant  should  be  found  guilty  of  man- 
slaughter in  the  first  degree,  is  erroneona. 
People  V.  Butler,  3  Park.  Crim.  Rep.  377. 

In  State  v.  Spendlove,  47  Kan.  160,  28  Pac 
994,  however,  it  was  held  that  to  bring  a  case 
within  manslaughter  in  the  first  degree,  under 
Kan.  Geu.  Stat.  1881,  p.  2133.  providing  that 
the  killing  of  a  human  being  without  a  de- 
sign to  effect  death,  by  the  act.  procurement, 
or  culpable  negligence  of  another,  while  such 
other  is  engaged  in  the  perpetration,  or  attempt 
to  perpetrate,  any  crime  or  misdemeanor,  not 
amounting  to  a  felony,  in  a  case  in  which  such 
killing  would  be  murder  at  common  law,  shall 
be  deemed  manslaughter  in  the  first  degree, — 
it  is  not  necessary  to  show  that  the  accused 
was  committing,  or  attempting  to  commit,  some 
misdemeanor  other  than  intentional  violence 
upon  the  person  killed ;  the  statute  being  ex- 
pressly applicable  to  all  crimes  or  misdemean- 
ors not  amounting  to  a  felony,  of  which  an  as- 
sault and  battery  is  one,  intentional  violence 
upon  the  person  killed  not  being  excluded. 

In  the  above  case  State  v.  Sloan,  47  Mo. 
604 ;  People  v.  Butler,  3  Park.  Crim.  Rep.  377  ; 
People  V.  Skeehan,  49  Barb.  217 :  and  People 
V.  Rector,  19  Wend.  605,  supra, — were  disap- 
proved, the  court  saying  of  the  New  York  cases 
that  they  were  decisions  of  an  inferior  court, 
excepting  People  v.  Rector,  and  in  that  case 
Cowen,  J.,  expressed  one  opinion  and  Bronson, 
J.,  delivered  a  different  opinion,  and  the  chief 
justice  finally  decided  the  case  proper,  agree- 
ing with  Bronson,  J.,  but  saying  little,  if  any- 
thing concerning  the  construction  of  the  stat- 
ute relating  to  manslaughter  in  the  first  de 
gree ;  and  the  court  expressly  refused  to  fol- 
low the  construction  put  on  the  Missouri  stat- 
ute, from  which  the  Kansas  statute  was  taken 
in  exact  terms,  on  the  ground  that  at  the  time 
of  its  adoption  the  Missouri  courts  had  not  yet 
construed  it. 

And  in  Darry  v.  People,  10  N.  Y.  120,  it  was 
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In  one  of  the  bams  where  defendant  and 
his  confederates  were  concealed  during 
their  flight  from  the  scene  of  the  homicide 
a  bottle  of  nitroglycerine  was  found,  which 
was  evidently  left  there  by  the  party,  and 
the  possession  of  this  substance,  with  the 
tools  and  implements  already  described, 
proved,  as  is  contended,  that  the  party  had 
planned  and  were  about  to  commit  a  bur- 
glary when  they  came  upon  the  deceased. 
This  conclusion  is,  doubtless,  supported  by 
the  evidence,  and  the  jury  could  have  found 
that  the  design  of  the  party  was  to  break 
into  the  postoffice,  but,  when  the  firing  com- 
menced Harris,  the  accomplice,  according  to 
his  statement,  had  separated  from  the  rest, 
and  had  thrown  away  the  crowbar,  their 
most  formidable  instrument  for  use  in  the 


commission  of  this  intended  burglary. 
While  the  parties  still  had  the  chisel  and 
the  hatchet,  and  so  far  were  prepared  to 
make  the  attempt  to  break  into  the  build- . 
ing,  it  is  certain  that  no  overt  act  was  com- 
mitted to  that  end,  and  the  question  is 
whether  the  purpose  and  intent  of  the  par- 
tics  had  yet  reached  such  a  stage  of  action 
fis  to  constitute  an  attempt  to  commit  bur- 
glar}' within  the  meaning  of  the  statute  de- 
fining murder  in  the  first  degree.  Of  course, 
if  they  had  entered  the  building,  and  while 
there,  or  in  attempting  to  escape,  had  killed 
the  watchman,  although  in  self-defense,  or 
in  order  to  save  their  own  lives,  plainly  the 
act  would  be  murder  in  the  first  degree; 
and,  if  there  is  no  substantial  distinction  be- 
tween that  case  and  the  one  at  bar,  then  it 


said  that  the  New  York  statute  similar  In  terms 
is  made  expressly  applicable  to  ail  crimes  and 
misdemeanors  not  amounting  to  a  felony,  and 
that  an  assault  and  battery  is  one,  and  that 
the  statute  nowhere  confines  the  rule  to  of- 
fenses other  than  Intentional  violence. 

And  in  People  v.  McKeon,  31  Hun,  449,  It 
was  held  that  an  indictment  for  manslaughter 
in  the  first  degree  against  a  man  who  had  re- 
peatedly demanded  that  the  proprietress  of  a 
saloon  give  him  liquor,  and  on  refusal  struck 
her  a  severe  blow  which  caused  her  death,  is 
not  subject  to  the  objection  that,  in  order  to 
constitute  manslaughter  in  the  first  degree,  it 
is  necessary  to  show  that  the  accused  was  com- 
mitting, or  attempting  to  commit,  some  offense 
other  than  that  of  intentional  violence  upon 
the  person  killed. 

In  the  above  case  People  v.  Butler,  3  Park. 
Crlm.  Rep.  377,  supra,  was  criticised,  the  court 
saying  that  Judge  Strong,  who  had  expressed 
the  views  of  the  majority,  cited  no  authority 
except  the  opinion  of  Bronson,  J.,  In  People  v. 
Rector,  19  Wend.  605,  aupra,  and  that  that  was 
a  dissenting  opinion  and  in  conflict  with  the 
opinion  of  Cowen,  J.,  in  the  same  case,  and  of 
Parker,  J.,  in  Darry  v.  People,  10  N.  Y.  161, 
aupra,  and  that  Buel  v.  People,  78  N.  Y.  492. 
34  Am.  Rep.  555,  supra.  III.  e,  3,  in  which  the 
court  of  appeals  affirmed  the  decision  of  the 
general  term  reported  in  18  Hun,  492,  over- 
ruled the  Butler  Case. 

Likewise,  in  Rowan  v.  State,  30  Wis.  129, 
11  Am.  Rep.  559,  It  was  held  that  the  language 
of  tbe  Wisconsin  statute,  which  is  similar  to 
that  above  cited  is  applicable  to  a  case  in  which 
the  party  causing  death  was  engaged  hi  com- 
mitting an  assault  and  battery  on  the  person 
kiiled,  refusing  to  follow  People  v.  Rector,  19 
\>end.  569;  People  v.  Butler,  3  Park.  Crim. 
Rep.  377,  and  People  v.  Skeehan,  49  Barb.  217, 
supra, 

3.  In  particular  cases, 

(a).  Oames,  sports,  and  athletic  performances. 

If  a  man  is  playing  a  friendly  game  according 
to  the  rules  and  practice  of  the  game,  and  not 
going  beyond  it,  and  his  act  causes  the  death 
of  another,  it  may  be  inferred  that  he  is  not 
actuated  by  any  malicious  motive  or  intention, 
and  that  he  is  not  acting  In  a  manner  which  he 
knows  will  be  likely  to  be  productive  of  death 
or  injury :  hot,  independently  of  such  rules,  if 
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he  intends  to  cause  sevlous  hurt,  or  if  he  in- 
tends, in  acting  as  he  does,  to  produce  serious 
Injury,  or  is  Indifferent  and  reckless  as  to 
whether  he  will  produce  serious  injury  or  not, 
he  will  be  criminally  responsible.  Reg.  v. 
Bradshaw,  14  Cox  C.  C.  83. 

And  where  one  engaged  in  an  unlawful  and 
dangerous  sport  kills  snother,  it  is  man- 
slaughter, though  the  killing  is  by  accident. 
State  V.  Vines,  93  N.  C.  493,  53  Am.  Rep.  466. 

This  applies  to  horse  racing  on  a  public 
road,  though  the  running  is  not  reckless,  or 
furious,  or  grossly  negligent  Thompson  v. 
State,  131  Ala.  18,  31  So.  725. 

And,  one  of  several  players  engaged  in  a 
friendly  game,  who  commits  an  unlawful  act 
by  which  death  is  caused  to  another,  Is  guilty 
of  manslaughter.  Reg.  v.  Bradshaw,  14  Cox 
C.  C.  83. 

And  no  rules  of  practice  of  any  game  what- 
ever can  make  that  lawful  which  is  unlawful 
by  the  law  of  the  land,  so  as  to  relieve  the 
person  performing  the  unlawful  act  from  crim- 
inal liability  for  the  death  of  a  person  caused 
thereby.     Ibid. 

And  where,  in  a  game  of  football,  a  party 
on  one  side  was  dribbling  the  ball  hi  the  di- 
rection of  the  goal,  when  he  was  met  by  a 
party  on  the  other  side,  who  was  running  to- 
ward him  to  get  the  ball,  or  to  prevent  its 
further  progress,  and  such  party,  by  way  of 
charging  the  one  having  the  ball,  jumped  in 
the  air  and  struck  him  with  his  knee  in  the 
stomach,  whereby  his  death  was  caused,  his 
act  was  unlawful,  and  he  is  guilty  of  man- 
slaughter.    Ibid. 

So,  the  latitude  given  to  athletic  exercises 
when  conducted  merely  as  a  diversion  among 
friends  must  not  be  extended  to  legalize  prize 
fights,  public  boxing  matches,  and  the  like,  in 
which  the  exhibition  for  the  purpose  of  profit 
is  calculated  to  draw  together  numbers  of  idle, 
disorderly  people ;  and  where  one  is  challenged 
to  fight  with  an  adversary  for  a  public  trial  of 
skill  in  boxing,  and  is  also  urged  on  by  taunts, 
although  the  occasion  is  sudden,  yet  if  he 
kills  his  opponent,  he  is  guilty  of  manslaughter. 
Ward's  Case,  1  Bast  P.  C.  270. 

And  a  homicide  traceable  directly  and  fairly 
to  the  act  of  one  party  to  a  ring  or  prize  fight 
or  sparring  exhibition,  while  engaged  In  the 
commission  of  an  assault  in  the  third  degree 
upon    the   other,   is   manslaughter.     People   v. 
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must  follow  that  it  was  properly  submitted 
to  the  jury.  Whether  tlie  defendant  and  his 
associates  were  at  the  time  of  the  homicide 
actively  enj^ged  in  an  attempt  to  commit  a 
felon}*,  within  the  meaning  of  the  statute 
defining  murder,  is  a  question  that  seems  to 
me  not  entirely  free  from  doubt.  None  of 
the  canes  cited  on  this  point  by  the  learned 
counsel  for  the  people  are  quite  like  this. 
Some  of  them,  it  is  true,  bear  a  close  resem- 
blance to  it,  while  others  differ  widely.  In 
none  of  them  was  the  question  involved  with 
respect  to  what  acts  constitute  an  "attempt 
to  commit  a  felony*'  within  the  meaning  of 
the  statute  defining  murder.  People  v. 
Lawton,  56  Barb.  126;  McDermott  v.  Peo- 
ple, 5  Park.  Crim.  Rep.  104 ;  People  v.  Mo- 
ran,  123  N.  Y.  254,  10  L.  R.  A.  109,  20  Am. 


St.  Rep.  732,  25  N.  E.  412;  Maekesey  v.  Peo- 
ple, 6  Park.  Crim.  Rep.  114;  Com.  v.  Jacobs, 
9  Allen,  274;  Com,  v.  McDonald,  6  Cuah. 
365.  The  proof  in  this  case  would  justify 
tlie  finding  that  the  defendant  and  his  asso- 
ciates intended  to  commit  some  burglary, 
and  that  they  provided  themselves  with 
tools,  for  committing  it;  but  whether  there 
was  any  overt  act  to  carry  out  the  design  is 
not  clear.  But,  assuming  that  there  was 
evidence  to  submit  to  the  jury  in  support  of 
the  theory  that  the  defendant  killed  the  de- 
ceased while  engaged  in  the  attempt  to  com- 
mit a  felony,  we  must  also  hold,  in  order  to 
uphold  the  conviction,  that  there  was  evi- 
dence to  support  the  charge  that  there  was 
a  deliberate  and  premeditated  design  on  the 
part  of  the  defendant  to  effect  the  death  of 


FitzBlmmons,  69  N.  Y.  S.  R.  191.  34  N.  Y.  Supp. 
1102. 

And  persona  present  at  and  consenting  to  a 
prize  fight,  in  which  one  of  the  combatants  Is 
killed,  are  guilty  of  manslaughter  in  the  sec- 
ond degree  as  principals,  hut  they  are  not  such 
accomplices  as  require  their  evidence  to  be  con- 
firmed when  called  upon,  as  witnesses  against 
the  other  parties  charged  with  manslaughter. 
Rex  V.  Hargrave,  5  Car.  &  P.  170. 

Sparring  with  gloves,  however,  is  not  danger- 
ous, and  is  not  liable  to  kill ;  and  a  death 
caused  by  such  sparring  is  not  manslaughter, 
unless  continued  to  such  an  extent  that  the 
parties  are  exhausted,  and  so  weak  that  a  dan- 
gerous fall,  causing  death.  Is  likely  to  result 
from  Its  continuance.  Reg.  v.  Young,  10  Cox 
C.  C.   371. 

And  the  question  whether  or  not  a  conten- 
tion or  fight  without  weapons,  between  two  per- 
sons, is  merely  a  sparring  exhibition  or  a  prize 
fight,  within  the  meaning  of  statutes  condemn- 
ing a  prize  fight  as  a  misdemeanor,  is  one  of 
fact  for  the  Jury,  In  a  prosecution  against  one 
of  the  fighters  for  giving  the  other  a  blow 
which  results  in  his  death.  People  v.  Fitz- 
slmmons,  60  N.  Y.  S.  R.  191,  34  N.  Y.  Supp. 
1102. 

So,  in  Chichester's  Case,  Aleyn,  12,  Kellw. 
108,  it  was  held  that  the  act  of  a  gentleman  in 
playing  at  foils  with  his  man  is  not  warranted 
by  law.  and  that  parties  who  use  them  ought 
at  their  own  peril  to  prevent  mischief  that  may 
ensue ;  and  where  the  scabbard  falls  from  the 
gentleman's  foil  unknown  to  him,  and  the  man 
is  killed  by  the  foil,  though  there  is  no  inten- 
tion of  doing  mischief,  yet  the  thrust  Is  an  as- 
sault in  law,  and,  death  ensuing,  the  offense  is 
manslaughter. 

And  the  act  of  one  of  two  persons  engaged  in 
playing  a  chance  game,  in  attempting  to  snatch 
the  hat  from  the  head  of  another  in  a  rude  or 
angry  manner  because  the  other  has  picked  up 
his  nickel  bet  by  him  on  the  game,  constitutes 
an  assault,  and  is  a  misdemeanor;  and  where 
he  has  a  knife  in  his  hand,  and  the  other  is 
cut  with  it,  from  the  effects  of  which  he  dies, 
he  is  guilty  of  manslaughter  in  the  second  de- 
gree, though  the  cutting  is  by  misadventure. 
Jenkins  v.  State,  82  Ala.  25,  2  So.  150. 

(b).  Mutual  combat. 

All  struggles  in  anger,  whether  by  fighting 
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or  wrestling  or  any  other  mode,  and  all  con- 
tests in  anger,  are  unlawful ;  and,  If  the  death 
of  one  of  the  contestants  is  occasioned  by  an 
act  of  the  other  in  a  struggle  of  that  kind,  it 
is  at  least  manslaughter  though  It  is  different 
where  the  contest  is  an  amicable  one  to  see 
who  is  the  best  man.  Reg.  v.  Cannlff,  9  Car. 
&  P.  3&9. 

Where  two  parties  propose  to  enter 
into  a  combat,  without  previous  malice,  and  one 
of  them  kills  the  other  with  a  deadly  weapon, 
he  is  at  least  guilty  of  manslaughter.  Atkins 
V.  SUte,  16  Ark.  568 ;  United  States  v.  Mingo. 
2  Curt.  C.  C.  1,  Fed.  Cas.  No.  15,781;  Cren- 
shaw V.  State,  70  Ark.  613,  Appx.  66  S.  W.  196. 

And  in  the  case  of  death  from  blows  re- 
ceived in  fighting,  however  fair  the  fight  may 
have  been  upon  the  part  of  all  present,  they 
are  all  equally  guilty  of  manslaughter;  It  Is 
enough,  on  a  charge  for  manslaughter,  that 
there  was  a  common  design  to  do  an  unlawful 
act,  from  which  death  resulted.  Reg.  v.  Tur- 
ner, 4  Fost.  &  F.  339. 

And  where,  in  a  personal  encounter  between 
two  persons,  a  dagger  falls  from  the  hand  of 
one  of  them,  and  the  other  falls  upon  it  and  re- 
ceives a  mortal  woand,  which  fall  Is  caused 
by  a  blow  or  violence  by  the  former,  the 
former,  not  being  In  the  act  of  defending  him- 
self against  loss  of  life,  or  great  personal  harm, 
or  just  apprehension  thereof,  may  be  held 
guilty  of  manslaughter.  Goodwin's  Case,  6  N. 
Y.  City  Hall  Rec.  9,  1  Wheeler  C.  C.  253. 

So,  where  an  unlawful  assembly  is  unlawfully 
assailed  and  dispersed,  and  the  persons  com- 
posing It  arm  themselves  and  reassemble  and 
attack  their  assailants,  and  the  original  assail- 
ants, in  the  renewed  combat,  without  malice, 
kill  one  of  the  party  so  returning  to  the  af- 
fray,— they  are  guilty  of  manslaughter,  since 
they  are  the  first  aggressors,  and  occupy  the 
position  of  parties  engaged  in  a  mutual  unlaw- 
ful combat.  Daley's  Case  (Pa.)  cited  in  Whar- 
ton, Homicide,  703,  Appx. 

And  where  one  person  points  a  gun  at  an- 
other, and  utters  abusive  words  to  him.  It 
amounts  to  a  challenge  to  fight,  and  the  re- 
turn of  the  other  is  an  acceptance  of  such  chal- 
lenge and  an  agreement  to  fight,  so  that  if 
death  ensues  to  one  of  them  during  the  affray, 
though  not  intended,  the  other  is  guilty  of  man- 
slaughter. Qoodwin's  Case,  6  N.  Y.  City  Hall 
Rec.  9. 

But  where  no  unfair  advantage  is  taken,  oi 
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the  person  killed.  Since  both  theories  were 
submitted  to  the  jury,  they  must  tlnd  sup- 
port in  the  proofs;  and,  as  there  was  no 
proof  to  show  that  the  defendant  fired  the 
fatal  shot,  it  was  necessary  to  show  that  the 
whole  party  was  acting  in  concert  under  an 
agreement  or  conspiracy,  not  only  to  commit 
a  felony,  but  to  take  human  life  if  thought 
necessary.  All  we  know  about  the  circum- 
stanoes  immediately  preceding  the  homicide 
is  based  upon  the  statement  or  admissions  of 
some  one  of  the  party,  testified  to  by  Har- 
ris, the  accomplice,  that  they  came  suddenly 
upon  the  ]ioliceman,  who  coibmanded  them 
to  stop,  and  upon  the  refuial  to  do  so  he 
commenced  to  fire,  and  the  defendant's  par- 
ty returned  the  fire,  which  resulted  in  the 
death.     The   question   arises   here   whether 


the  proof  was  sufficient  to  warrant  the  jury 
in  finding  that  the  defendant  killed  the  de- 
ceased from  a  deliberate  and  premeditated 
design  to  effect  his  death.  If  it  was  not, 
then  the  case  should  not  have  been  submit- 
ted to  the  jury  imder  the  Ist  clause  of  the 
statute  defining  murder. 

The  proof  in  the  case  does  not  show  that 
the  party  had  any  well-defined  plan  in  mind 
when  they  left  Albany*  It  does  show,  or 
tend  to  show,  that  some  or  all  of  them  were 
more  or  less  intoxicated,  and,  while  that 
does  not  excuse  the  act,  it  bears  upon  the 
question  of  intent,  deliberation,  and  premed- 
itation. It  is  evident  enough  that  they 
were  not  professional,  or  at  least  skilled, 
burglars,  since  if  they  were  they  would  not 
be  likely  to  trust  to  the  chance  of  procuring 


deadly  weax>on  used,  in  such  case,  the  slayer 
can  be  guilty  of  nothing  more  than  manslaugh- 
ter. State  T.  Cochran.  147  Mo.  504,  49  S.  W. 
TwS ;  Beal's  Case,  6  N.  Y.  City  Hall  Rec.  59. 

And  where  two  men  fight  upon  a  sudden 
quarrel,  and  one  kills  the  other,  the  chances 
being  equal  and  no  undue  advantage  having  been 
taken,  it  Is  manslaughter,  and  not  murder. 
State  V.  Massage,  65  N.  C.  480 ;  State  v.  Floyd, 
51  N.  C.   (6  Jones  L.)  S92. 

And  this  without  reference  to  the  question, 
Who  made  the  first  assault?  State  v.  Floyd, 
51  N.  C.   (6  Jones  L.)  392. 

And  if  one  person  challenges  another  to  fight 
with  fists,  or  engage  in  a  personal  encounter, 
without  Intent  to  kill,  and  the  other  accepts, 
and  death  results  to  one  of  them  in  the  fight, 
Che  offense  cannot  be  greater  than  manslaugh- 
ter, though,  if  the  combat  is  entered  Into  for 
the  purpose  of  killing,  it  might  be  murder; 
and  the  Jury  In  a  prosecution  for  such  killing 
should  be  informed  as  to  this  phase  of  the  law. 
Stringfellow  v.  State,  42  Tex.  Crim.  Rep.  588, 
61  S.  W.  710. 

So.  one.  who.  after  a  difficulty  with  another, 
arms  himi»elf  and  returns  for  the  purpose  of 
killing  him.  is  engaged  in  an  unlawful  act; 
and  wherp  a  third  party  interferes  to  arrest 
this  unlawful  act,  and  in  the  scuffle  incident  to 
the  interference  he  is  accidentally  shot  by  the 
defepdant  and  killed,  though  the  killing  is  a 
misadventure,  it  cannot  be  claimed  that  the 
heat  of  passion  produced  by  the  Interferemce 
mitigates  the  homicide  to  manslaughter. 
ifolmefi  V.  State,  88  Ala.  26,  16  Am.  St.  Rep.  17, 
7  So.  103. 

And  one  who  seeks  another  with  a  view  to 
provoke  a  quarrel,  or  bring  on  a.  difficulty  with 
him,  is  not  acting  lawfully  in  doing  so;  and 
In  such  case  he  cannot  avail  himself  of  the 
plea  of  self-defense  In  killing  the  other,  if  he 
kills  him  in  the  difficulty  so  sought,  though 
sncb  killing  may  be  necessary  to  preserve  his 
life  or  his  person  from  imminent  and  great 
danger.  State  v.  Murdy,  81  Iowa,  603,  47  N. 
W.  867  :  State  v.  Benham,  23  Iowa,  154  ;  State 
T.  Neeley,  20  Iowa,  108. 

Failure  to  charge  as  to  mutual  combat  in  a 
murder  case  is  not  subject  to  objection  by  the 
accused,  though  there  is  evidence  warranting 
It :  since  such  a  charge  would  be  against  him. 
Clark  T.  State  (Tex.  Crim.  App.)  76  S.  W.  573. 
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(c).  Other   miscellaneous    matters. 

The  foregoing  general  rules  would  seem  to 
be  usually,  if  not  universally,  applicable  to  all 
the  other  varying  facts  of  the  different  cac.es 
in  which  the  question  of  legality  or  illegality 
with  reference  to  involuntary  manslaughter  is 
involved. 

Thus,  a  person  in  not  chargeable  with  a  death 
which  ensued  by  reason  of  the  single  fact  of 
his  having  attempted  to  pass  through  a  toll- 
gate  without  paying  his  toll,  on  the  theory  that 
the  act  was  unlawful ;  such  act  done  in  the  ex- 
ercise of  due  care  is,  at  worst,  merely  malum 
prohibitum,  in  itself  devoid  of  dangerous 
tendency,  and,  therefore,  not  criminal.  The 
mere  unlawfulness  of  the  act  does  not,  in  that 
class  of  cases,  per  se  render  the  doer  of  it  liable 
criminally  for  undesigned  and  improbable  con- 
sequences; it  must  also  appear,  to  render  him 
liable,  that  he  did  the  unlawful  act  in  question 
under  conditions  that  were  dangerous  to  the 
tollgate  keeper,  such  as  that  he  drove  through 
the  gate  at  a  rapid  pace,  or  urged  his  team 
on  after  it  had  been  seized  by  the  deceased, 
or  that  from  their  known  fractlousness  it  was 
hazardous  to  stop  them  ;  the  criminality  con- 
sisting of  the  two  elements  of  the  unlawfulness 
of  the  act  and  the  unlawfulness  and  danger  in 
the  mode  of  its  execution.  Bstell  v.  State,  51 
N.  J.  L.  182,  17  Atl.  118. 

Nor  is  the  simple  act  of  persons  getting  to- 
gether to  drink,  and  one  pressing  another  to 
do  so,  an  unlawful  act;  or,  if  death  ensues, 
an  offense  that  can  be  construed  Into  man- 
slaughter.    Reg.  V.  Packard,  Car.  &  M.  236. 

But  an  intent  to  hold  possession  of  property 
by  a  show  of  arms,  though  for  intimidation 
only,  is  unlawful,  and  draws  to  Itself  the  con- 
sequehces  of  acts  done  in  carrying  it  into  exe- 
cution, so  as  to  render  the  person  doing  It 
criminally  liable  for  the  killing  of  a  person  re- 
sulting therefrom.  Weston  v.  Com.  Ill  Pa. 
251,  2  Atl.  191. 

And  where  two  persons,  with  the  Intention 
of  using  such  force  as  might  be  required  to 
expel  another  from  premises  of  which  he  was 
in  possession,  and  upon  which  he  was  erecting 
a  house,  and  to  demolish  the  house,  killed  him 
in  so  doing,  they  are  guilty  of  manslaughter : 
since  their  coming  to  the  house  for  the  purpose 
of  forcibly  pulling  it  down  and  putting  him  out 
was  an  unlawful  act.  People  t.  Honshell,  10 
Cal.  83. 
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the  necessary  tools  for  their  purpose  at  the 
place  where  their  operations  were  to  be  car- 
ried on,  or  to  throw  away  the  crowbar  be- 
fore they  had  reached  the  building  that  they 
had  designs  upon.  They  were  criminals,  no 
doubt,  of  some  grade  or  capacity,  but  the 
whole  transaction  from  beginning  to  end 
tends  to  show  that  they  were  of  an  inferior 
order,  without  much  skill,  experience,  or 
ability.  They  were  really  a  band  of  tramps, 
probably  intoxicated,  bent  upon  some  mis- 
chief, but  precisely  ^hat  it  was  it  is  very 
difficult  to  gather  from  the  proofs.  Aside 
from  the  testimony  of  the  accomplice  as  to 
the  talk  among  themselves,  there  is  as  much 
reason  to  believe  that  they  had  designs  upon 
the  bank  or  any  other  building  in  the  vicin- 
ity 9S  upon  the  postoffice.     Since  there  is  no 


proof  in  the  case  to  identify  the  person  who 
Hred  the  fatal  shot  the  defendant's  legal  re- 
sponsibility for  the  homicide  must  rest  up- 
on the  fact  that  he  was  one  of  a  party  that 
had  entered  into  a  joint  agreement,  conspir- 
acy, or  confederacy  to  take  human  life  if 
necessary  in  aid  of  some  common  criminal 
design.  In  order  to  hold  the  defendant  re- 
sponsible for  the  acts  or  statements  of  the 
rest  of  the  party  or  any  of  them,  the  proof 
must  come  up  to  this  standard.  Passing 
for  the  present  the  question  wheth- 
er the  case  was  properly  submitted  to  the 
jury  on  the  theory  tliat  the  hq^iicide  was 
•committed  whi^e  the  defendant  and  others 
were  engaged  in  an  attempt  to  commit  a 
felony  under  such  circumstances  as  to  ren- 
der any  one  of  the  party  responsible  for  the 


And  a  kick  is  not  a  Justifiable  means  of  eject- 
ing a  trespasser  from  one's  house;  and,  if  a 
person  becomes  cxcitedt  and  gives  another  a 
kick  for  tlie  purpose  of  ejecting  tiim,  it  is  an 
unjustifiable  act;  and,  If  such  person  dies  from 
injuries  received,  the  one  kicking  him  is  guilty 
of  manslaugtiter.  Wild's  Case,  2  Lewin  C.  C. 
214. 

And  where  a  person,  with  about  thirty  oth- 
ers, entered  with  force  into  another  person's 
house  and  ejected  him,  and  on  the  night  of  the 
third  day  afterwards  the  son  of  the  person  eject- 
ed, with  about  twenty  others,  returned  with 
weapons  with  the  intent  to  re-enter,  and  one  of 
them  cast  fire  into  a  thatched  house  adjoining 
the  mansion,  whereupon  one  of  the  trespassing 
party  fired  a  gun  and  killed  one  of  the  owner's 
party,  the  rest  of  whom  retired  leaving  the 
trespasser  in  possession, — the  act  Is  manslaugh- 
ter in  all  of  the  trespassing  company,  because 
their  entry  and  force  were  illegal.  Basset's 
Case,  1  Bast  P.  C.  259,  1  Hale  P.  0.  440,  1 
Hawk.  P.  C.  728. 

So,  an  attempt  by  one  person,  though 
having  the  right  to  the  possession  of  a  gun 
held  by  another,  to  take  it  by  force,  is  un- 
lawful ;  and  where  the  discharge  of  the  gun 
occurs  in  such  attempt,  which  causes  the  death 
of  the  person  holding  it,  as  a  result  of  the  un- 
lawful act,  the  person  doing  the  act  is  guilty 
of  manslaughter.  Reg.  v.  Archer,  1  Fost.  &  F. 
351. 

And  where  a  woman  engaged  to  be  married, 
upon  the  man  to  whom  she  Is  engaged  express- 
ing his  intention  to  break  off  the  engagement 
and  abandon  her,  attempts  to  shoot  herself,  with 
the  intention  of  taking  her  own  life,  and  the 
man  attempts  to  prevent  her  from  doing  so, 
and  in  the  fltruggle  between  them  the  pistol 
is  accidentally  discharged  and  the  man  is  killed, 
her  attempt  to  commit  suicide  is  an  unlawful 
act,  and  she  is  guilty  of  the  crime  of  man- 
slaughter. Com.  V.  Mink,  123  Mass.  422,  25 
Am.  Rep.  109. 

And  the  mere  repeal  of  a  law  prescribing  a 
penalty  for  suicide,  or  attempt  to  commit  sui- 
cide does  not  prevent  suicide  from  being  un- 
lawful and  criminal,  so  as  to  prevent  the  kill- 
ing of  another  in  an  attempt  to  commit  suicide 
from  being  a  homicide  in  the  commission  of  an 
unlawful  act.    Tbid, 

Where,  however,  a  person,  hearhig  a  noise 
outside  his  house  in  the  night,  went  out  and, 
seeing  an  object,  shot  at  it,  and  it  proved  to 
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be  a  man,  who  was  killed,  if  the  deceased  was 
killed  without  any  intention  on  the  part  of 
the  accused  to  shoot  a  human  being,  and  under 
circumstances  which  induced  him  to  believe 
that  the  object  at  which  be  fired  was  an  animal 
trespassing  upon  his  premises  at  night,  be 
WQUld  not  be  guilty  of  any  greater  offense  than 
involuntary  manslaughter.  Parks  v.  State,  105 
Ga.  242,  31  S.  B.  580. 

And  adultery  under  the  Texas  statute  la  only 
a  misdemeanor,  and  if  a  man  Is  taken  by  an- 
other In  the  act  of  adultery  with  the  latter's 
wife,  and,  to  avenge  the  wrong,  he  makes  a 
dangerous  or  murderous  assault  upon  the  other, 
in  resisting  which  the  other  takes  his  life,  the 
act  would  be  manslaughter,  because  he  was  com- 
mitting a  misdemeanor,  which  was  the  cause 
of  and  brought  about  the  necessity  for  the 
homicide.  Reed  v.  State,  11  Tex.  App.  509,  40 
Am.  Rep.  795. 

And  a  charge  of  involuntary  manslaaghter, 
defined  by  Cal.  Penal  Code,  S  192,  to  be  the 
unlawful  killing  of  a  human  being  without 
malice,  in  the  commission  of  an  unlawful  act 
not  amounting  to  a  felony,  or  in  the  commis- 
sion of  a  lawful  act  which  might  produce 
death  in  an  unlawful  manner,  or  without  due 
caution  and  circumspection,  against  one  who, 
while  intoxicated,  drove!  his  team  of  horses 
through  the  principal  street  of  a  town  in  a 
reckless  manner  and  at  a  great  and  unusual  rate 
of  speed,  running  over  and  killing  a  woman 
who  attempted  to  cross  the  street,  should  rest 
on  the  commission  of  an  act  done  without  due 
caution  and  circumspection,  and  not  upon  the 
commission  of  an  unlawful  act  in  driving  at  a 
greater  rate  of  speed  than  that  allowed  by  the 
ordinance  of  the  county ;  and  such  ordinance 
should  not  be  admitted  in  evidence  on  the 
trial.  People  v.  Pearne,  118  Cal.  154,  50  Pac 
376. 

For  further  instances  of  particular  unlawful 
acts  within  the  law  as  to  involuntary  man- 
slaughter, see  infra,  IV.  d. 

d.  What  constitutes   killing  in  commission  of 
unlawful  act, 

1.  Generally. 

From  the  cases  upon  particular  subjects  with 
relation  to  what  constitutes  a  killing  in  the 
commission  of  an  unlawful  act,  set  forth  in  the 
following  subdivisions  of  this  note,  it  would 
appear   that   the   rule,   that   the   killing  must 


im. 


Pboplx  y.  Stjujvah. 


887 


act?  or  statementa  of  the  others,  I  do  not 
think  that  the  evidence  was  sufficient  to 
warrant  a  finding  that  the  killing  of  the  de- 
ceased was  the  result  of  a  deliberate  and 
premeditated  design  on  the  part  of  the  de- 
fendant to  effect  his  death.  That  intent  and 
design  cannot,  upon  the  evidence,  be  imputed 
either  to  the  defendant  personally,  or  to  any 
confederacy  of  which  he  was  a  member. 

The  evidence  certainly  warranted  the  jury 
in  finding  that  the  defendant  was  present 
and  acting  with  his  associates,  and  that 
they  were  engaged  in  some  criminal  scheme 
that  failed  of  execution,  but  resulted  in  the 
homicide.  This  policeman,  engaged  in  the 
performance  of  his  duty,  met  his  death  by 
the  act  of  one  or  more  of  a  combination  of 
criminals,  and  courts  ought  not  to  be  astute 


to  relieve  any  of  them  from  the  punishment 
which  the  law  prescribes  for  such  a  wicked 
act.  At  the  same  time  the  defendant  is  en- 
titled to  a  fair  trial,  and  to  the  benefit  of 
the  rules  of  law  applicable  to  criminal  pro- 
cedure. The  difficulty  with  the  case  is  that 
we  cannot  affirm  the  judgment  without  hold- 
ing that  the  proof  sustains  two  propositions 
of  fact  that  apparently  are  somewhat  in  con- 
flict with  each  other.  The  one  is  that  the 
defendant  killed  the  deceased  with  a  delib- 
erate and  premeditated  design  to  effect  his 
death,  or  counseled,  aided,  or  abetted  the 
killing  with  a  like  design.  The  other  is 
that,  without  any  design  to  effect  death,  he 
killed  deceased,  or  coimseled,  aided,  or  abet- 
ted the  killing  while  engaged  in  the  com- 
mission of  a  felony.    The  criminal  act  re- 


hare  occurred  as  a  jMirt  of,  and  by  reason  of, 
the  aniawfui  act,  in  order  to  render  the  unlaw- 
fal  act  effectual  to  characterize  the  crime,  ap- 
plicable to  killing  in  the  commission  of  a  felony, 
ia  also  applicable  to  homicide  In  the  commis- 
sion of  an  unlawful  act  not  amounting  to  a 
felony,  constituting  involuntary  manslaughter, 
lilnstratlons  and  examples  of  this  will  be  found 
In  the  following  subdivisions  under  this  head. 

2.  Improper  U9e  of  dangerou$  weapont, 

(a).  Draioing  eontrarjf  to  law. 

At  common  law  one  who  levels  a  gun  or 
piBtol  at  another  unnecessarily  under  the  cir- 
cumstances, though  without  any  Intention  of 
discharging  it,  when  it  goes  off  accidentally 
and  kills  the  other,  is  guilty  of  manslaughter. 
Beg.  T.  Weston,  14  Cox  C.  C.  346. 

And  where  a  statute  makes  It  a  misdemeanor 
for  any  person  to  present  at  another  any  gun , 
pistol,  or  other  firearm,  whether  loaded  or  un- 
loaded, and  one  Intentionally  points  a  gun  or 
pistol  at  another,  though  without  any  Intention 
whatever  to  take  life,  and  by  accident  it  is  dis- 
charged, producing  death,  he  Is  guilty  of  man- 
slaughter committed  in  the  performance  of  an 
unlawful  act.  Barnes  v.  State,  134  Ala.  36,  32 
So.  670;  Henderson  v.  State,  98  Ala.  35,  13 
So.  146;  State  v.  Goodley,  9  Houst  (Del.)  484, 
33  Atl.  226 ;  State  v.  Grote,  109  Mo.  345,  19 
8.  W.  93 ;  Surber  v.  State,  99  Ind.  71 ;  State 
T.  TIppett,  94  Iowa,  ©46,  63  N.  W.  445 ;  State 
T.  Morrison,  104  Mo.  638,  16  8.  W.  492 ;  Ford 
V.  State  (Neb.)   98  N.  W.  807. 

And  an  indictment  charging  the  defendant 
with  killing  another  by  shooting  without  malice, 
he  being  then  and  there  in  the  commission  of 
an  unlawful  act,  the  drawing  of  a  deadly 
weapon,  to  wit,  a  revolver,  upon  the  deceased, 
and  not  in  defense  of  his  person  or  property,  or 
of  those  entitled  by  law  to  his  protection,  suffi- 
ciently charges  involuntary  manslaughter  while 
committing  an  unlawful  act  Surber  v.  State, 
M  Ind.  71. 

And  an  instruction  in  a  prosecution  for  man- 
ilaughter  to  acquit  If  the  Jury  believe  the 
evidence.  Is  properly  refused,  where  the  testi- 
mony affords  an  inference  that  the  killing  was 
mallcions  and  unlawful,  or,  if  not  malicious, 
that  it  was  intentional,  or,  if  not  intentional, 
that  it  was  the  result  of  the  unlawful  pointing 
of  a  loaded  pisto^  by  the  defendant  at  the  de- 
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ceased.  Barnes  v.  State,  134  Ala.  S6,  32  So. 
670. 

Thus,  where  a  husband  and  father,  while 
oiling  his  pistol,  snapped  it  several  times  at  his 
child  and  then  at  his  wife,  when  It  went  off  and 
shot  the  latter,  the  killing  is  not  a  misadven- 
ture, but  is  at  least  involuntary  manslaughter. 
Johnson  v.  State,  94  Ala.  35,  10  So.  667. 

And  a  charge  which  instructs  the  Jury  to 
acquit  under  such  circumstances  is  erroneous. 
Henderson  v.  State,  98  Ala.  35,  13  So.  146. 

So,  one  who  intentionally  points  a  loaded 
pistol  at  another,  or  points  a  pistol  at  him  not 
knowing  whether  it  Is  loaded,  or  believing  it 
to  be  unloaded,  not  intending  to  kill  him,  and 
cocks  it  and  pulls  the  trigger,  and  It  goes  off 
and  kills  him.  Is  guilty  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act:  and  an  instruction  to  that  effect  in  a 
prosecution  therefor  is  not  subject  to  objection 
as  being  argumentative,  or  an  Intimation  that 
Che  defendant  is  guilty  of  Involuntary  man- 
slaughter. Cook  V.  State,  93  Ga.  200,  18  S.  E. 
823. 

And  if  one  points  a  loaded  gun  at  another 
under  circumstances  which  would  not  have 
justified  him  in  shooting,  and  the  other  seizes 
the  gun  and  struggles  for  It  to  save  himself 
from  the  menaced  Injury,  and  in  the  struggle  It 
goes  off  accidentally  and  kills  the  person  at 
whom  it  is  pointed,  the  one  killing  him  cannot 
claim  that  the  homicide  is  excusable;  it  would 
be  manslaughter.  State  v.  Benham,  28  Iowa, 
154,  92  Am.  Dec.  417. 

And  the  fact  that  a  person  charged  with 
killing  another  took  a  pistol  from  a  drawer 
with  the  avowed  purpose  of  frightening  the  per- 
son killed,  and  that  while  in  his  hands  it  was 
discharged  with  fatal  effect,  together  with  his 
admission  that  he  did  the  act,  fully  warrants  the 
Jury  in  finding  that  he  improperly  pointed  the 
pistol  and  discharged  it  at  the  deceased,  so  as 
to  uphold  a  conviction  for  manslaughter.  State 
V.  Hardle,  47  Iowa,  647,  29  Am.  Rep.  496. 

And  one  who  chases  a  boy  on  the  highway, 
intending  to  overtake  him  and  inflict  some 
personal  chastisement  on  him,  and  while  so 
chasing  him  designedly  discharges  a  pistol,  not 
intending  to  inflict  any  injury  on  him,  but  only 
to  frighten  him,  and,  as  a  result  of  the  shot, 
a  wound  is  inflicted  on  the  boy  from  the  effects 
of  which  he  dies,  is  guilty  of  manslaughter. 
People  V.   StubenvoH,  e2  Mich.  329,  28  N.  W. 
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suiting  in  dcnth  is  difTerent  in  nature  and 
character  under  the  two  provisions  of  the 
statute,  and,  wl)ile  the  People  had  the  right 
to  give  proof  under  the  indictment  of  all  the 
facts,  yet  when  the  proof  was  all  in  it 
could  not  estahlish  both  propositions.  If 
the  proof  tended  to  show  that  the  deceased 
was  killed  without  any  design  to  effect 
death,  but  while  the  parties  were  engaged  in 
an  attempt  to  commit  a  felony,  it  necessa- 
rily excluded  the  theory  that  he  was  killed 
from  a  doHberate  and  premeditated  design. 
It  would  seem  to  follow  that  the  case 
should  have  been  submitted  to  the  jury  on 
one  theoiy  or  the  other,  and  not  upon  both. 
But,  wliile  conceding  that  both  theories 
should  have  been  established  by  proof,  it 
is  contended  that  both  were  properly  sub- 


mitted to  the  jury,  since  half  the  jury  might 
have  accepted  one  theory  and  the  other  half 
the  other  theory.  I  am  unable  to  appre- 
ciate the  force  of  the  reasoning  in  support 
ot  this  proposition.  II  it  be  correct  it  must 
follow  that  the  chances  of  a  conviction  fire 
very  much  improved  by  the  introduction  of 
various  theories  in  support  of  a  single 
charge.  If,  for  instance,  it  were  possible 
for  the  prosecutor  to  try  the  case  upon  a 
dozen  theories,  and  a  single  juror  oould  be 
induced  to  assent  to  each  theory,  the  whole 
boily  could  unit«  in  a  verdict  of  guilty,  al- 
though no  one  theory  could  command  the  as- 
'sent  of  more  than  a  single  juror.  This 
method  of  procedure,  with  all  respect, 
strikes  me  as  very  much  like  what  has 
long  been  known  in  legislative  parlance  as 


And  one  who,  though  he  had  good  reason  to 
believe,  and  did  believe,  that  a  pistol  was  not 
in  any  manner  dangerous,  and  who  pointed  it 
at  another,  who  was  killed  by  the  discharge 
thereof,  the  pointing  having  been  done  with  the 
pretense  that  it  was  loaded,  in  an  attempt  to 
frighten  her,  is  Justly  censurable  for  a  most 
reckless  and  imprudent  act;  and  an  instruc- 
tion directing  the  Jury  to  acquit  if  he  did  noth- 
ing more  than  a  man  of  ordinary  prudence  and 
caution  might  have  done  under  like  circum- 
stances, Is  properly  refused.  State  v.  Hardle, 
47  Iowa.  647,  29  Am.  Kep.  496. 

And  if  a  person  points  a  gun  at  another 
without  examining  whether  it  is  loaded  or  not, 
and  it  happens  to  be  loaded,  and  death  results, 
he  is  guilty  of  criminal  negligence,  and  of 
manslaughter.    Keg.  v.  Jones,  12  Cox  C.  C.  628. 

So,  evidence  in  a  prosecution  for  homicide, 
that  the  accused  drew  a  loaded  pistol 
and  pointed  it  at  the  toes  of  a  boy, 
and  told  him  he  would  shoot  if  he 
did  not  preach,  and  continued  pointing  it 
at  him  until  the  boy  ran  under  a  log  for  pro- 
tection ;  and  that  he  afterwards  started  away 
and  persuaded  the  boy  to  accompany  him,  and, 
when  he  had  gotten  out  of  sight  a  pistol  shot 
was  heard,  and  the  boy  was  found  to  be 
killed, — is  sufficient  to  warrant  the  court  in 
charging  that,  though  the  shot  was  accidental, 
if  it  r(?sulted  from  the  recklessly  careless  use 
of  a  loaded  pistol  by  the  accused,  he  was  guilty 
of  voluntary  manslaughter.  Murphy  v.  Com. 
15  Ky.  L.  Rep.  215,  22  S.  W.  649 

And  evidence  in  such  a  prosecution  that  the 
accused  pointed  his  pistol  at  deceased,  then 
turned  it  toward  the  ground,  and  afterwards 
raised  his  arm  up  with  the  pistol  in  hand, 
when  it  went  off  killing  the  other  accidentally, 
requires  an  instruction  as  to  involuntary  man- 
slaughter. Embry  v.  Com.  11  Ky.  L.  Rep.  516, 
12  S.  W.  383. 

Nor  does  the  fact  that  one  was  voluntarily 
drunk  when  pointing  a  pistol  at  another,  which 
went  off,  killing  him,  relieve  him  from  responsi- 
bility for  involuntary  manslaughter.  Surber 
V.  State,  99  Ind.  71. 

And  one  who,  while  intoxicated,  was  unlaw- 
fully carrying  a  deadly  weapon,  knowing  that 
he  was  in  the  habit  of  getting  Intoxicated,  and 
drew  it  and  pointed  it  toward  two  others, 
thereby  committed  an  unlawful  act,  though  he 
had  no  intention  to  shoot  or  injure  either  of 
them  ;  and  where  the  pistol  went  off  and  killed 
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one  of  them  he  is  guilty  of  manslaughter, 
though  he  unknowingly  committed  the  act  in 
a  state  of  intoxication.  People  v.  Slack,  90 
Mich.  448,  51  N.  W.  533. 

But  it  must  appear  that  the  pointing  of 
the  firearm  at  the  person  was  intentional.  State 
V.  Goodley,  9  Houst.  (Del.)  484,  33  Atl.  226; 
Siberry  v.  State.  149  Ind.  684,  47  N.  E.  458. 

And  where  one  person  shoots  another,  and  the 
homicide  springs  out  of  the  mere  act  of  unlaw- 
fully carrying  a  pistol,  it  Is  not  negligent  hom- 
icide of  the  second  degree  predicated  upon  the 
doing  of  an  unlawful  act  negligently.  Brittain 
V.  State,  36  Tex.  Crlm.  Rep.  406,  37  S,  W.  758. 

To  draw  a  weapon  upon  another,  In  the  mean- 
ing of  Burns's  Rev.  Stat.  (Ind.)  1894.  |  2068, 
providing  that  whoever  draws  or  threatens  to 
use  any  pistol,  dirk,  knife,  sllng-shot,  or  any 
other  deadly  or  dangerous  weapon  already 
drawn  upon  another  person  shall  be  deemed 
guilty  of  a  misdemeanor,  means  so  to  draw  it 
that  it  may  be  used  to  his  injury,  as  to  point 
the  muzzle  of  a  g^un  or  revolver  at  him ;  and  it 
is  not  necessary  that  he  intended  to  discharge 
or  fire  it  off,  or  shoot  the  person,  in  order  to 
constitute  the  violation  of  the  statute.  Siber- 
ry V.  State,  149  Ind.  684,  39  N.  B.  936.  47  N. 
E.   458. 

And  it  is  the  drawing,  or  threatening  to  draw, 
a  dangerous  or  deadly  weapon  which  is  made 
criminal  by  Ind.  Rev.  Stat.  1881,  |  1984.  and 
not  brandishing  or  flourishing  of  such  weap- 
on, so  as  to  Justify  an  arrest  and  render  the 
killing  of  the  oflElcer,  making  it  a  killing  In  the 
performance  of  an  unlawful  act.  Plummer 
V.  State,  135  Ind.  308.  34  N.  E.  968. 

So,  the  negligent  use  of  a  loaded  pistol  by 
a  person  who  believes  it  to  be  empty,  without 
any  Intention  to  do  harm,  from  which  death 
results  is  not  sufficient  to  transform  an  acci- 
dental killing  into  a  voluntary  manslaughter ; 
though  it  would  be  if  it  were  done  under  such 
circumstances  as  to  render  it  an  assault  Rob- 
ertson V.  State,  2  Lea,  239,  31  Am.  Rep.  602. 

And  a  conviction  cannot  be  sustained  where 
the  facts  set  out  in  the  bill  of  exceptions  on 
appeal  leave  it  doubtfnl  whether  the  act  from 
which  death  resulted  was  accidental  or  d(»- 
signed.     Ibid. 

And  where  a  man  loads  a  pistol  without  put* 
ting  in  a  leaden  ball,  and  tells  a  woman  that. 
If  she  does  not  kiss  him.  he  will  shoot  her, 
and  then  puts  his  arm  around  her,  and  the  pis- 
tol goes  off,  and  she  is  killed,  all  of  the  par- 
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loGr-ro11i]ig,  the  art  of  which  consists  in 
framing  %  bill  with  numerous  separate  or 
independent  provisions,  none  of  which  would 
pass  upon  its  o'wn  merits,  but  each  of  which 
is  made  attractive  enough  to  command  a 
certain  number  of  votes  which  being  united 
are  sufficient  to  pass  the  bill.  The  Consti- 
tution contains  some  provisions  intended  to 
suppreRs  this  vice  in  legislation,  but  it  was 
never  supposed  that  it  could  be  introduced 
into  the  jury  room  and  applied  in  a  capital 
case.  The  argument  in  favor  of  it  ought 
not  to  be  accepted  imless  the  reasons  and 
authority  in  favor  of  it  are  clear  and  con- 
clusive, and  I  am  boimd  to  say  that  in  my 
opinion  they  are  not. 

The  case  was  submitted  to  the  jury  upon 
the  theory  that  there  was  evidence  to  sup- 


port two  conflicting  propositions  of  fact, 
namely,  that  the  homicide  was  committed 
from  a  deliberate  and  premeditated  design 
to  effect  the  death  of  the  person  killed,  and 
that  it  was  committed  without  any  such  de- 
sign or  any  intent  to  effect  death,  but  when 
the  accused  was  engaged  in  an  attempt  to 
commit  a  felony.  When  a  capital  case  is 
submitted  to  a  jury  upon  two  different  the- 
ories concerning  the  facts,  the  evidence  must 
be  of  such  a  character  as  to  sustain  both. 
If  either  theory  is  not  supported  by  evidence 
0  verdict  based  upon  the  whole  case  cannot 
be  permitted  to  stand.  Of  course  a  homi- 
cide may  be  committed  by  one  engaged  in  an 
attempt  to  commit  a  felony,  with  the  intent 
to  kill  and  with  deliberation  and  premedi- 
tation, and  then  all  the  elements  constitut- 


tles  being  friendly,  the  killing  does  not  consti- 
tute voluntary  manslatighter.  Nelson  v.  State, 
6  Baxt.  418. 

So,  an  tnstraction  as  to  accidental  shooting 
should  be  given  In  a  prosecntion  for  murder  in 
which  there  was  evidence,  on  the  one  hand, 
that  the  defendant  shot  deceased  either  inten- 
tionally and  maliciously  or  while  performing  the 
imlawful  act  of  pointing  a  pistol  at  him,  and, 
on  the  other  hand,  that  he  did  not  intend  to 
shoot  him,  and  did  not  point  the  pistol  at  him, 
but,  while  handing  it  over  a  counter  in  com- 
pliance with  a  request  of  the  deceased,  and 
not  having  his  hand  on  the  trigger,  it  was  acci- 
dentally discharged.  Fitzgerald  v.  State,  112 
Ala.    34,   20   So.   966. 

A  person  who  causes  the  death  of  another  by 
a  shot  from  a  pistol  unintentionally  pointed  or 
discharged  at  him,  but  without  any  malice  on 
his  part,  is  properly  convicted  of  manslaughter 
under  the  Ohio  statute  as  to  manslaughter,  and 
not  of  the  crime  specified  by  Ohio  Rev.  Star. 
I  6822,  providing  that  whoever  unintentional- 
ly and  without  malice  points  or  aims  any  fire- 
arm at  or  toward  any  person,  or  discharges  any 
firearm  so  pointed  or  aimed,  or  maims  or  in- 
jures any  person  by  the  discharge  of  any  fire- 
arm so  pointed  or  aimed,  shall  be  fined,  etc. ; 
since  that  statute  was  intended  to  cover  a  case 
of  maiming  or  injury  which  does  not  produce 
death.     Williamson  v.  State,  2  Ohio  C.  C.  292. 

(b).  Negligently   and   carelessly   Tumdllng. 

One  who  uses  a  dangerous  and  deadly  weapon 
in  a  careless  and  reckless  manner,  thereby  kill- 
ing another,  is  guilty  of  manslaughter,  al- 
though no  harm  is  In  fact  Intended.  State  v. 
Hardle,  47  Iowa,  647,  29  Am.  Rep.  496 ;  Com. 
V.  Ifatthews,  89  Ky.  287,  12  S.  W.  333 ;  Sparks 
V.  Com.  3  Bush,  111,  96  Am.  Dec.  196 ;  Chrys- 
tal  V.  Com.  9  Bush,  669;  York  v.  Com.  82  Ky. 
360;  Murphy  v.  Com.  15  Ky.  L.  Rep.  215,  22 
8.  W.  649 ;  State  v.  Emery.  78  Mo.  77,  47  Am. 
Rep.  92 ;  State  v.  Grote,  109  Mo.  345,  19  S.  W. 
93;  State  v.  Gilliam,  66  S.  C.  419,  45  S.  E.  6. 

And  one  who  shoots  another  with  a  pistol 
discharged  accidentally,  but  while  he  is  exhib- 
iting it  in  a  rude,  angry,  and  threatening  man- 
ner, and  not  in  necessary  self-defense,  may  be 
found  guilty  of  manslaughter.  State  v.  Kelly, 
1  Nev.  224. 

And  a  charge  on  involuntary  manslaughter 
should  be  given  where  there  was  an  uninten- 
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tional  and  accidental  killing  by  shooting  with 
a  pistol  without  careless  or  reckless  handling. 
Messer  v.  Com.  (Ky.)  76  S.  W.  331. 

And  if  a  person  drew  his  pistol  and  waved  It 
about,  rudely  displaying  it,  near  a  private  resi- 
dence at  a  time  when  there  was  a  gathering 
of  people  at  such  residence  for  the  purpose  of 
innocent  amusement,  in  a  manner  calculated  to 
disturb  the  people*  there  assembled,  and  the  pis- 
tol was  carelessly  and  negligently  discharged, 
killing  a  man,  though  without  intent  to  kill,  the 
person  so  flourishing  and  discharging  it  would 
be  guilty  of  negligent  homicide  in  the  second 
degree.  Brlttain  v.  State,  36  Tex.  Crim.  Rep. 
406,  37  S.  W.  7«8. 

And  one  who  struck  another  intentionally 
with  a  pistol  when  it  accidentally  went  off  and 
killed  the  other,  is  not  entitled  to  an  acquittal 
in  a  prosecLitlon  for  murder,  since  he  might 
be  found  guilty  of  manslaughter.  Stewart  v. 
State,  187  Ala.  33,  34  So.  818. 

And  where,  in  a  prosecution  for  homicide, 
there  is  evidence  tending  to  show  that,  when 
deceased  was  shot,  he  was  approaching  defend- 
ant, and  was  very  near  to  him,  when  the  latter 
struck  him  with  a  pistol,  which  was  acciden- 
tally discharged  and  killed  him,  it  Is  proper  to 
produce  evidence  as  to  whether  there  were  any 
powder  burns  on  the  clothes  of  deceased,  as 
against  an  objection  that  It  was  not  in  rebut- 
tal,    /bid. 

So,  if  a  man,  contrary  to  law  and  good  order 
and  public  security,  fires  off  a  pistol  In  the 
streets  of  a  town,  and  death  Is  thereby  pro- 
duced, he  must  answer  criminally  for  It,  wheth- 
er it  be  malum  in  se  or  merely  malum  pro- 
Mhitum;  and  especially  so  when  he  knows  that 
he  is  violating  the  law.  Sparks  v.  Com.  3  Bush, 
111,  96  Am.  Dec.  196. 

And  where  one  discharges  his  gun  loaded 
with  a  ball  in  a  public  highway  at  9  o'clock  in 
the  evening  when  it  is  quite  dark,  the  act  is  one 
of  gross  carelessness  calculated  to  endanger 
the  lives  of  persons  passing  along  the  street; 
and,  if  a  human  being  is  killed  thereby,  it  will 
constitute  the  crime  of  manslaughter.  People 
V.  Fuller,  2  Park.  Crim.  Rep.  16. 

So,  though  a  peace  officer  has  authority  to 
carry  a  pistol,  it  is  nevertheless  an  offense  for 
him  rudely  to  display  and  fire  It  off  at  or  near 
a  private  residence  in  a  manner  calculated  to 
disturb  the  occupants ;  and  if  he  does  so,  and  a 
death  results,  he  is  re8i>onsible  therefor.     Rub- 
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ing  murder  in  the  first  degree  are  estab- 
lished; but  in  this  case  all  we  know,  and 
all  the  jury  could  know,  concerning  the  cir- 
cumstances of  the  shooting  is  what  Harris, 
the  accomplice,  says  that  some  one  of  the 
party  admitted  to  him  after  it  took  place, 
and  that  wa^  that  the  party,  when  walking 
in  the  street,  came  upon  the  policeman  sud- 
denly and  unexpectedly,  and  he  commenced 
to  fire  at  them,  and  then  they  fired  at  him, 
and  tlie  fusillade  resulted  in  the  death  of  the 
deceased.  The  responsibility  of  the  whole 
party  of  six  men  for  the  death  of  the  person 
killed  is,  upon  the  facts,  the  same  as  to 
each  one  of  them.  If  this  defendant  is  guil- 
ty of  murder  in  the  first  degree,  so  are  all 
the  others.  No  intent,  deliberation,  or  pre- 
meditation can  be  imputed  to  the  defendant 


that  is  not  to  be  imputed  to  the  whole  body. 
The  proof  must  show  that  at  some  appre- 
ciable space  of  time  prior  to  the  firing  of 
the  fatal  shot  the  defendant  and  his  associ- 
ates, confederating  together,  and,  acting  in 
concert,  formed  a  deliberate  and  premeditat- 
ed design  to  effect  the  death  of  the  person 
killed,  or  some  human  beings  People  ▼. 
Wilson,  145  N.  Y.  628,  40  N.  E.  392.  Con- 
sidering all  the  circumstances  of  this  case 
from  the  interview  between  the  parties  in 
Albany,  the  journey  on  the  freight  train, 
the  arrival  at  Cobleskill,  the  condition  that 
the  party  were  in,  the  alleged  separation  of 
two  of  them  from  the  rest  when  the  crow- 
bar was  left  behind,  the  firing  when  the  de- 
ceased was  standing  on  a  platform  in  front 
of  a  store  upon  which  it  is  not  claimed  they 


sell  V.  State,  38  Tex.  Crlm.  Rep.  590,  44  S.  W. 
159. 

And  where  an  officer  saw  a  person  running  at 
night  pursued  by  another,  crying,  "Stop,  thief," 
and  he  shot  the  person  pursued,  claiming  to 
have  intended  to  shoot  over  his  head,  to  deter- 
mine whether  his  act  was  excusable  or  not  it 
Is  necessary  for  the  jury  to  consider,  first, 
whether  the  defendant  was  justified  in  attempt- 
ing to  arrest  such  person  at  all,  and  if  so, 
second,  whether  the  act  of  shooting  merely  for 
the  purpose  of  intimidating  him,  thus  causing 
him  to  stop,  and  without  any  intention  of  kill- 
ing or  wounding  him,  was  or  was  not  criminal 
negligence.  Sanders  v.  State,  105  Ala.  4,  16 
So.  935. 

So,  where  one  shot  another  in  the  act  of  il- 
lustrating to  him  the  use  of  a  pistol,  when 
shooting  from  the  pocket  through  his  coat,  and 
while  so  Illustrating  that  manner  of  using 
the  pistol.  It  was  pointed  toward  the  deceased 
and  discharged,  killing  him,  a  verdict  of  guil- 
ty of  manslaughter  is  proper.  Weller  v.  State, 
19  Ohio  C.  C.  166. 

And  where  the  shooting  was  an  accident,  evi- 
dence of  ownership  of  other  revolvers,  and  in- 
stances connected  with  them,  and  with  such 
ownership,  Is  competent  and  pertinent  In  a 
prosecution  for  the  homicide,  as  touching  his 
familiarity  with  weapons  of  that  kind  and 
their  use,  and  the  dangers  If  not  carefully  han- 
dled.    Ihid. 

And  It  may  be  shown  on  cross-examination 
that  he  was  entirely  familiar  with  firearms  of 
this  class,  and  how  they  might  be  pointed  or 
aimed  at  another  while  secreted  In  the  coat 
pocket,   Ihid. 

So,  where  a  man  found  a  pistol  in  the  street 
which  he  had  reason  to  believe  was  not  loaded, 
and,  after  having  tried  it  with  the  rammer, 
which  had  gone  down  into  the  muzzle  of  the  pis- 
tol, the  rammer  In  fact  being  too  short,  he  car- 
ried the  pistol  home  and  snapped  it  at  his  wife, 
on  which  the  pistol  went  off  killing  her,  the  act 
Is  manslaughter ;  since  he  had  not  used  ordi- 
nary precaution  to  learn  If  the  pistol  was  un- 
loaded.    Hampton's  Case,  1  East  P.  C.  267. 

But  when  death  resulted  to  one  from  the  dis- 
charge of  a  gun  In  the  hands  of  another  who 
had  no  Intention  to  kill  and  no  Intention  to 
discharge  the  gun,  the  discharge  being  caused 
by  the  reckless  manner  In  which  the  gun  was 
handled,  the  slayer  is  guilty  of  Involuntary 
manslaughter  only ;  and  the  particular  grade 
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of  that  crime  would  be  dependent  upon  whether 
at  the  time  and  place  of  the  killing  it  waa  law- 
ful for  the  slayer  to  be  In  possession  of  a  dead- 
ly weapon.  Austin  v.  State,  110  6a.  748,  78 
Am.  St.  Rep.  134,  36  S.  E.  52. 

One  who  draws  a  pistol  and  places  It  In  the 
palm  of  his  hand,  and  collectedly  waits  to  s«e 
whether  another  about  to  attack  him  intends  to 
force  upon  him  the  necessity  of  using  It  to  pro- 
tect himself,  can  only  be  guilty  of  Involuntary 
manslaughter  in  the  commission  or  performance 
of  a  lawful  act,  In  which  necessary  discretion 
or  caution  has  not  been  observed, 'where,  after 
the  emergency  has  apparently  passed  away,  the 
pistol  goes  off,  seemingly  by  accident,  while 
still  resting  in  the  palm  of  his  left  hand.  kUI- 
ing  a  man.    Aaron  v.  State,  31  Ga.  167. 

And  one  who,  with  others,  seizes  an  intox- 
icated and  violent  person  for  the  purpose  of 
taking  a  pistol  from  him,  and  after  securing  It 
the  pistol  goes  off,  killing  the  person  from 
whom  it  is  taken,  is  only  guilty,  If  at  all,  of 
Involuntary  manslaughter.  Adams  v.  State,  65 
Ind.  565. 

And  evidence  in  a  prosecution  against  a  hus- 
band for  killing  his  wife,  that  he  waved  his 
pistol  and  cursed  and  endeavored  to  intimidate 
two  of  his  neighbors,  and  that  while  doing  so 
his  wife  came  out  and  grabbed  the  pistol,  and 
that  it  went  off  killing  her,  calls  for  a  charge 
on  negligent  homicide  of  the  second  degree, 
where  it  appears  that,  if  he  had  Intended  kill- 
ing his  neighbors,  he  could  have  shot  at  either 
of  them  before  the  interference  of  his  wife, 
and  that,  while  he  had  had  previous  difficulties 
with  her,  they  apeared  to  be  on  good  terms  at 
the  time.  Howard  v.  State,  25  Tex.  App.  686, 
8  S.  W.  929. 

And  where  a  husband  takes  a  gun  away  from 
his  wife,  and  she  is  killed  in  the  scuffle  for  pos- 
session thereof,  he  is  not  guilty  of  negligent 
homicide  where  he  apprehends  danger  either 
to  himself  or  her  from  her  use  thereof,  although 
the  muzzle  Is  held  by  her  and  turned  toward  her 
at  the  time;  and  a  refusal  to  charge  with  ref- 
erence to  negligent  homicide  in  a  prosecution  for 
such  killing  Is  not  error.  Blalock  v.  State,  40 
Tex.  Crlm.  Rep.  154,  49  S.  W.  100. 

So,  if  a  killing  is  wholly  accidental,  the  per- 
son doing  It  should  be  acquitted.  Com.  v.  Mat- 
thews, 89  Ky.  287,   12  S.  W.  333. 

And  the  highest  degree  of  care  and  prudence 
In  handling  a  dangerous  and  deadly  weapon  is 
not  required  to  relieve  the  person  thus  handling 
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had  any  design,  or  intended  to  enter,  it  can- 
not, T  think,  be  said  that  there  was  such 
proof  of  all  these  elements  of  murder  in  the 
first  degree  as  to  sustain  the  verdict.  The 
identity  of  the  person  who  fired  the  first 
»hot  is  an  important  element  in  the  deter- 
mination of  the  question.  Tlie  only  direct 
proof  on  that  point  is  to  be  found  in  the 
testimony  of  the  accomplice  as  to  the  state- 
ment of  the  party  that  the  policeman  fired 
first,  when  they  refused  to  stop,  and  then 
they  returned  the  fire.  It  is  suggested  that 
the  jury  could  have  rejected  these  state- 
ments as  untrue,  and,  assuming  that  tliey 
oould,  the  question  arises.  What  could  they 
have  substituted  in  its  place?  Nothing  ex- 
cept the  theory  which  seems  to  me  to  be 
without  any  support  in  the  proof  at  all,  and 


that  is  that  the  defendant,  or  some  one  of 
the  party  of  which  he  was  one,  fired  the 
first  shot.  That  proposition  must  be  made 
out,  if  at  all,  by  pure  conjecture  and  specu- 
lation. Certainly  no  one  can  say  that  it  is 
established  beyond  a  reasonable  doubt. 
What  the  accomplice  testified  to  on  this  point 
is  quite  as  reasonable  and  probable  as  any- 
thing else  that  he  said,  and  to  reject  it  with- 
out anything  but  inference  or  presumption  to 
substitute  in  its  place  is  rather  an  extreme 
principle  to  apply  in  a  capital  case.  If  the 
conviction  must  rest  upon  the  fact  that  the 
party  of  which  the  defendant  was  one  were 
engaged  in  an  attempt  to  commit  a  felony, 
namely,  the  burglary  of  the  postoflBce,  that 
proposition  is  not  free  from  doubt.  In  or- 
der to  establish  it  within  the  meaning  of 


it  from  responsibility  for  manslaughter  In  ac- 
cidentally kiJling  another  with  It,  bnt  only  sucb 
care  as  a  reasonably  prudent  man  should  or 
ought  to  use  under  like  circumstances.  State 
T.  Hardle,  47  Iowa,  647,  29  Am.   Rep.  496. 

And  it  does  not  necessarily  follow  that,  where 
one  of  two  persons  remote  from  other  i>eople 
killed  the  other  during  the  process  of  volunta- 
rilT  exchanging  loaded  weapons,  or  by  an  acci- 
dental discharge  of  bis  own  weapon  while  they 
were  both  engaged  in  shooting  at  a  mark  or  in 
the  clouds,  that  such  act  was  of  such  a  reck- 
less and  wanton  nature  as  to  be  felonious  or 
criminal ;  and  whether  the  party  killing  the  otn- 
er  was  guilty,  or  not,  of  manslaughter  must 
depend  upon  the  time,  place,  and  actual  cir- 
cumstances under  which  it  occurred.  Smith 
T.  Com.  93  Ky.  318,  20  S.  W.  229. 

And  where,  in  such  a  case,  the  (me  killed 
was  a  prisoner  and  the  other  was  his  guard,  thn 
question  of  the  guard*s  criminality  should  be 
determined  without  reference  to  the  relation 
of  guard  and  prisoner;  and  an  instruction  in 
a  prosecution  therefor,  that  it  was  the  duty  of 
the  guard,  not  only  to  prevent  an  escape,  but 
also,  so  far  as  he  reasonably  could,  to  protect 
the  prisoner  from  Tiolence,  is  erroneous  and 
calculated  to  mislead  the  Jury.     Ibid. 

And  where,  on  a  prosecution  for  homicide, 
the  erideuce  tended  to  show  that  a  bartender 
asked  the  defendant  to  pay  for  drinks  that  he 
had  ordered,  and  that.  In  response  thereto,  the 
defendant  took  a  revolver  from  his  pocket, 
which  was  immediately  discharged  and  a  fatal 
wound  Inflicted,  evidence  that  the  defendant 
carried  his  revolver  and  money  in  the  same 
pocket,  and  when  about  to  use  money  that  same 
day,  at  other  places,  he  had  taken  the  revolver 
out  of  his  pocket,  and  testimony  as  to  whether 
be  pointed  the  revolver  at  the  time  the  shot 
was  fired, — are  admissible  as  bearing  upon  the 
theory  of  accident.  State  v.  Wright,  112  Iowa, 
436,  84  N.  W.  541. 

3.  Assaults, 

Here,  as  under  the  head  of  assaults  with  re- 
lation to  homicide  in  the  commission  of  a  fel- 
ony, the  cases  are  collected  only  so  far  as  they 
are  of  the  class  In  which  the  assault  is  not  an- 
element  or  ingredient  of  the  act  of  killing,  but 
constitutes  an  Independent  criminal  act  not 
merged  in  it  and  so  far  as  they  determine 
qnettions  with  reference  to  the  effect  of  the 
<3L.  R.  A. 


assault  upon  the  crime  involved  in  the  killing. 
-  When  one  strikes  or  assaults  another,  causing 
death,  but  not  intending  thereby  to  kill,  he  is 
guilty  of  manslaughter,  and  not  murder ;  death 
resulting  from  an  unlawful  act  not  amounting 
to  a  felony.  People  v.  Munn,  65  Cal.  211,  3 
Pac.  650;  l^ence  v.  Com.  21  Ky.  L.  Rep.  500. 
51  S.  W.  801. 

And  the  court,  in  a  prosecution  for  homi- 
cide in  which  the  accused  struck  the  deceased 
with  a  stake  on  his  head  and  killed  him,  not 
Intending  to  kill  him,  but  Just  to  knock  him 
down,  should  instruct  the  jury  as  to  what  con- 
stitutes involuntary  manslaughter,  consisting 
of  the  killing  of  a  person  in  the  performance 
of  an  unlawful  act  Bruner  v.  State,  58  Ind. 
159. 

So,  an  unlawful  assault  and  battery  upon 
the  person  of  another  without  any  intention  or 
purpose  to  kill  him,  by  reason  of  which  a 
mortal  wound  is  inflicted,  constitutes  invol- 
untary manslaughter  within  the  meaning  of 
Ind.  Rev.  Stat  1881,  i  1908.  State  v.  Johnson, 
102  Ind.  247,  1  N.  E.  297. 

And  a  person  committing  an  avsault  and 
battery  upon  another,  from  which  death  re- 
sults, may  be  convicted  of  manslaughter  in 
the  first  degree,  under  Wis.  Rev.  Stat.  chap. 
164,  f  8,  provided  that  kind  of  malice  afore- 
thought existed  which  would  make  the  killing 
murder  at  common  law.  Rowan  v.  State,  30 
Wis.  129,  11  Am.  Rep.  559;  State  v.  Ham- 
mond, 35  Wis.  315. 

But  a  refusal  to  charge  on  manslaughter  in 
the  fourth  degree  consisting,  under  the  Wis- 
consin statute,  of  an  involuntary  killing,  is  not 
error,  where  the  prosecution  contended  that  the 
defendant  either  struck  deceased  with  a  lamp 
intentionally,  or  intentionally  struck  a  lamp 
carried  by  her,  thus  causing  the  fire  which  oc- 
casioned her  death,  and  the  defendant  claimed 
to  have  struck  the  lamp  accidentally  while 
throwing  up  his  hands  under  the  belief  that 
she  was  about  to  throw  it  at  him.  Bliss  v. 
State,  117  Wis.  596.  94  N.  W.  325. 

So,  one  who,  without  previous  acquaintance, 
takes  an  insulting  remark  made  to  another  as 
addressed  to  himself,  and  strikes  him  several 
heavy  blows,  causing  rupture  of  the  heart  and 
the  death  of  the  person  struck,  though  he  has 
no  Intention  of  killing  him,  is  guilty  of  man- 
slaughter, the  killing  being  the  result  of  an  un- 
lawful act  without  due  caution  and  circumspec- 
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the  statute  there  muRt  be  proof  of  some- 
thin  jo^  more  than  the  intent  or  the  posses- 
sion of  some  of  the  tools,  such  as  the  chisel 
and  hatchet;  but  there  must  be  some 
overt  act,  such  as  an  actual  phys- 
ical interference  with  the  person  where 
robbery  and  larceny  from  the  person  is  in- 
tended, or  some  physical  interference  with 
the  house  or  building  when  burglary  is  the 
subject.  People  v.  Moran,  123  N.  Y.  256, 
10  L.  R.  A.  109,  20  Am.  St.  Rep.  732,  25  N. 
E.  412;  Mulligan  v.  People,  5  Park.  Crim. 
Rep.  105:  Cox  v.  People,  80  N.  Y.  511,  517; 
People  V.  sates,  75  Cal.  570,  17  Pac.  693; 
People  V.  Phelps,  61  Uun,  115,  15  N.  Y. 
Supp.  440. 


In  this  case  there  is  proof  of  the  inten- 
tion, and  proof  that  the  party  had  in  their 
possepsion  some  of  the  instrumentalities  for 
the  commission  of  burglary,  even  after  the 
crowbar  had  been  dropped  out;  but  they  had 
not  yet  arrived  at  the  building,  and  had 
made  no  physical  attack  upon  it,  cr  com- 
mitted any  overt  act  towards  entering  it. 
Aside  from  the  fact  that  they  were  near  to 
the  building,  they  were  practically  in  the 
same  position  that  they  were  when  they 
started  from  the  coal  house,  or  the  shanty 
near  the  railroad  track.  On  the  whole,  it 
seems  to  me  that  the  case  is  too  close  and 
doubtful  to  warrant  us  in  affirming  the 
conviction  upon  the  record  now  before  us. 


tion.  within  the  meaning  of  Cal.  Penal  Code, 
I  192.     People  v.  Dcnomme   (Cal.)  56  Pac.  98. 

And  where  a  man  repeatedly  demanded  from 
the  proprietress  of  a  saloon  that  she  let  him 
have  liquor,  and,  upon  being  refused,  struck 
her  with  his  clenched  list  a  severe  blow,  which 
produced  premature  labor  and  convulsions,  fol- 
lowed by  death  about  fourteen  hours  after- 
wards, the  case  Is  within  the  statutory  defini- 
tion of  manslaughter  in  the  first  degree.  In 
.  causing  the  death  of  a  human  being  without  de- 
sign to  effect  death,  by  culpable  negligence.  In 
the  perpetration  of  a  crime  or  misdemeanor  not 
amounting  to  a  felony.  People  v.  McKeon,  31 
Uun,  449. 

And  the  crime  of  manslaughter  under  the 
Florida  statute.  In  the  wilful  killing  of  an  un- 
born child  by  injury  to  the  mother,  is  suffi- 
ciently made  out  where  It  appears  that  the  In- 
jury to  the  mother  that  resulted  In  the  death 
of  the  child  was  inflicted  upon  her  by  the  un- 
provoked use  of  a  club  of  such  dangerous  di- 
mensions as  to  render  such  death  a  probable  re- 
sult, under  such  circumstances  as  would  have 
made  it  murder  had  the  injury  resulted  in  the 
death  of  the  mother.  Williams  v.  State,  34  Fla. 
217,  15  So.  760. 

So,  one  who  unlawfully  assaulted  a  woman 
having  an  infant  in  her  arms,  and  so  frightened 
the  infant  that  it  had  convulsions,  from  the  ef- 
fects of  which  it  died  about  six  weeks  after- 
wards, though  it  was  previously  healthy,  is 
guilty  of  manslaughter  if  the  assault  was  the 
direct  cause  of  the  death.  Reg.  v.  Towers,  12 
Cox   C.   C.  530. 

But  where  two  young  men  fight,  and  one 
gets  the  other  by  the  throat  and  chokes  him, 
and  a  young  brother  of  the  one  being  choked 
slashes  at  the  head  of  the  other,  not  with  in- 
tent to  kill,  but  for  the  purpose  of  making 
him  break  his  hold  on  his  brother's  throat,  and 
death  results,  therefrom,  the  young  brother  is 
guilty  of  voluntary,  and  not  involuntary,  man- 
slaughter, since  his  act  is  one  likely  to  endan- 
ger life.  Ross  V.  Com.  21  Ky.  L.  Rep.  1344, 
55  S.  W,  4. 

It  is  for  the  jury,  and  not  for  the.  court, 
in  a  prosecution  for  homicide,  to  determine 
whether  or  not  the  question  of  involuntary 
manslaughter  enters  into  the  case.  Bruner  y. 
State,  58  Ind.  159. 

v.  Abandonment  of  unlawful  design. 

One  who,  though  Intending  to  commit  an  un- 
lawful act,  abandons  his  intent  to  do  so,  and 
afterwardR.  by  accident,  kills  a  man,  is  not 
63  L.  R.  A. 


guilty  of  murder,  or  even  of  Involuntary  man- 
slaughter, in  the  commission  of  an  unlawful 
act     McPherson  v.  State,  22  Ga.  478. 

If  an  attempt  to  commit  a  felony  be  vol- 
untarily and  freely  abandoned  before  the  art 
is  put  in  process  of  final  execution,  there  be- 
ing no  outside  cause  prompting  such  an  aban- 
donment, this  would  go  In  the  mitigation  of  the 
homicide  afterward  committed ;  but  it  would 
be  otherwise  when  the  process  of  execution  had 
attained  to  such  a  condition  that  It  would  pro- 
ceed along  its  natural  course  without  the  at- 
tempter's  agency,  until  it  either  succeeded  or 
miscarried,  or  where  the  abandonment  was 
caused  by  fear  of  detection.  State  v.  Gray, 
19  Nev.  212,  8  Pac.  456. 

And  an  instruction  upon  the  theory  of  an 
abandonment  by  the  defendant  of  his  felonious 
attempt  is  properly  refused  where  the  evidence 
shows,  that  the  accused  entered  a  store  with 
the  intention  of  committing  robbery  by  intim- 
idation, and  ordered  the  person  killed  to  keep 
still,  but  immediately  abandoned  his  Intention 
of  committing  the  robbery  upon  seeing  the 
movements  of  another,  and  was  endeavoring  in 
good  faith  to  leave  the  premises,  when  the  cov- 
ering over  his  face  was  disarranged  so  that 
he  could  not  see,  and  he  stumbled  and  his 
gun  was  pulled  from  him  and  accidentally  dis- 
charged,  doing  the  killing.     Ibid. 

VI.  Homicide  in  reainting   arrest. 

This  will  be  made  the  subject  of  another  note 
in  this  series. 

VII.  Homicide  in   carrying  out   unlawful   con- 
spiracy. 

This  will  be  made  the  subject  of  another  note 
in  this  series. 

VIII.  Homicide  by  act  aimed  at  another. 

This  will  be  made  the  subject  of  another  note 
in  this  series. 

IX.  Negligent  homicide. 

See  note  on  that  subject,  to  Johnson  v.  State, 
61  L.  R.  A.  277. 

X.  Homicide  in  attempting  or  committing  abor- 
tion. 

This  will  be  made  the  subject  of  another  rnot^ 
in  this  series. 
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11  we  are  to  believe  the  aocompUoe, 
he  And  another  of  the  party  threw  away 
the  crowbar,  the  most  formidable  in- 
stiiimcnt  that  the  party  had  to  break 
into  a  building,  and  separated  from  the  rest. 
There  is  no  proof  of  any  act  on  the  part  of 
the  defendant  or  the  others  constituting  an 
attempt  to  break  into  the  postofhce.  What- 
ever may  have  been  ^id  among  themselves 
by  any  of  the  party  as  to  their  purpose  or 
intentions,  there  is  no  proof  that  the  de- 
ceased heard  or  knew  anything  about  it. 
The  elements  that  constitute  murder  in  the 
first  degree  have  to  be  supplied  by  inferences 
and  presumptions  that  are  scarcely  permissi- 
ble in  a  capital  case.    Aside  from  the  testi- 


mony of  the  accomplice  as  to  the  admission 
by  someone  that  the  deceased  commenced  to 
fire  first,  and  that  the  party,  or  some  of 
them,  fired  in  return,  there  is  no  proof  of 
the  facts  and  circumstances  under  whicli  the 
crime  was  committed.  Whether  it  was  pre- 
ceded by  the  intent  to  kill,  and  by  delibera- 
tion and  premeditation,  those  essential  ele- 
ments in  the  crime  of  murder  in  the  first  de- 
gree, is  a  matter  of  mere  inference,  which 
in  this  case  is  little  better  than  speculation. 
These  elements  of  the  crime  were  not  estab- 
lished beyond  a  reasonable  doubt  in  my  opin- 
ion, and  hence  there  should  be  a  new  trial. 

Parker,  Ch.  J.,  absent. 


XI.  Homicide  "by  esce$sive  or  improper  ohaatise- 
ment. 

See  Mote  on  that  subject,  to  State  v.  Shaw, 
60  Lu  R.  A.  801. 

XII.  The  indictment, 

a.  Application  of  general  ruUe, 

Tbe  indictment  in  a  prosecution  for  homicide 
committed  In  the  perpetration  of,  or  attempt 
to  perpetrate,  an  unlawful  act  Is  governed  by 
the  same  rules  as  those  governing  indictments 
for  homicide  In  ordinary  cases,  varied  In  a 
Blight  degree,  perhaps,  In  particular  cases,  be- 
cause of  their  particular  facts  and  circum- 
stances. 

b.  In  oaae  of  kQUng  in  the  commission  of  a  fel- 
ony. 

A  felony  and  a  homicide  committed  in  per- 
petrating, or  attempting  to  perpetrate,  it,  to- 
gether, constitute  the  one  crime  of  murder,  and 
may  be  charged  as  such  In  the  same  manner  as 
ordinary  murders  are  charged. 

Thus,  at  common  law  it  was  not  necessary  to 
charge.  In  an  Indictment  for  murder,  that  the 
murder  was  committed  In  the  perpetration  of 
another  crime,  in  order  to  Introduce  proof  show- 
ing that  a  felony  was  attempted  In  committing 
it;  It  was  sufficient  to  charge  murder  In  the 
common  form,  and  then  upon  proof  that  it  was 
committed  In  the  perpetration  of  a  felony,  mal- 
ice, deliberation,  and  premeditation  were  im- 
plied. State  V.  King,  24  Utah,  482,  91  Am. 
St.  Rep.  808,  68  Pac.  438;  State  v.  Meyers, 
99  Mo.  107,  12  8.  W.  516. 

And  it  Is  not  necessary,  in  consequence  of 
a  statute  defining  different  grades  of  murder, 
and  subjecting  them  to  different  punishments, 
to  alter  the  form  of  an  indictment  for  the 
crime,  or  to  supply  such  facts  as  would  show 
the  offense  to  be  murder  in  the  first  degree. 
Thompson  v.  Com.  20  Qratt.  724;  Cos  v.  Peo- 
ple. 80  N.  Y.  500.  Affirming  19  Hun,  430 ;  Com. 
T.  Flanagan,  7  Watts  &  S.  415. 

Nor  is  it  necessary  to  state  in  an  indict- 
ment for  murder  the  grade  of  the  offense, 
where  it  was  committed  in  the  perpetration  of 
or  attempt  to  perpetrate,  an  offense  enumerated 
in  the  statute,  since  no  new  offense  was  cre- 
atedt  the  common-law  offenses  having  been  di- 
vided only ;  and  the  degree  of  the  offense  may 
be  established  under  a  general  indictment,  by 
proving  that  the  crime  was  committed  in  the 
perpetration  of  a  felony.  Com.  v.  Flanagan,  7 
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Watts  &  S.  415  ;  SUte  v.  Covington,  117  N.  C. 
834,   23   S.   E.   337. 

And  an  Indictment  in  the  common-law  form 
is  sufficient  under  statutes  dividing  the  crime 
of  murder  into  degrees,  and  providing  that  all 
murder  perpetrated  in  the  commission  of,  or 
attempt  to  commit  arson,  rape,  robbery,  or  bur- 
glary is  murder  in  the  first  degree.  White  v. 
State,  16  Tex.  206;  Gebrke  v.  State,  13  Tex. 
568;  State  v.  Foster,  136  Mo.  653,  38  S.  W. 
721 ;  State  v.  Meyers,  99  Mo.  107,  12  S.  W.  516 ; 
Robertson  v.  Com.   (Va.)  20  S.  E.  362. 

The  perpetration  of,  or  attempt  to  perpetrate, 
any  of  the  felonies  mentioned  In  the  statutPi^ 
during  which  attempt  a  homicide  is  committed, 
in  such  case  stands  for  and  is  the  legal  equiva- 
lent of,  the  premeditation,  deliberation,  etc.. 
which  otherwise  are  necessary  attributes  of 
murder  in  the  first  degree.  State  v.  Meyers, 
99  Mo.  107,  12  S.  W.  516 ;  Singleton  v.  State. 
1  Tex.  App.  501.     An^  see  supra.  III.  c.  1. 

And  an  indictment  charging  the  accused  with 
feloniously,  wilfully,  deliberately,  premedltated- 
ly,  and  with  malice  aforethought  killing  the  de- 
ceased, it  appearing  that  a  robbery  was  aiso 
committed,  is  not  subject  to  the  objection  that 
it  should  have  read  that  the  murder  was  com- 
mittea  in  the  perpetration  of,  or  attempt  to 
perpetrate,  robbery,  where  it  is  obvious  from 
the  proof  that  the  murder  was  the  Initiatory 
step;  that  the  accused  murdered  him  first  in 
order  to  rob  him  with  more  safety.  State  v. 
Worrell.  25  Mo.  205. 

And  in  charging  for  murder  In  the  perpetra- 
tion of  a  felony,  it  is  not  nece.ssary  to  set  out 
the  elements  of  the  felony  in  the  Indictment. 
Nite  V.  State,  41  Tex.  Crlm.  Rep.  340.  54  S.  W 
763 ;  State  v.  Covington,  117  N.  C.  834,  23  S. 
E.  337. 

Within  these  rules,  under  an  indictment 
charging  a  killing  upon  expres.<i  malice  only, 
proof  is  admissible  to  show  that  the  killing  was 
committed  in  the  perpetration  of  robbery,  rape, 
arson,  or  burglary,  or  that  the  defendant's  mo- 
tive in  perpetrating  the  murder  was  to  commit 
either  of  such  crimes.  Mendez  v.  State.  29  Tex. 
App.  608,  16  S.  W.  766 ;  Gay  v.  State,  40  Tex. 
Crlm.  Rep.  242,  49  S.  W.  612 ;  Sbarpe  v.  State, 
17  Tex.  App.  487  ;  State  v.  King.  24  Utah,  482, 
91  Am.  St.  Rep.  808,  68  Tac.  418;  Titus  v. 
State,  49  N.  J.  L.  36,  7  Atl.  621:  State  v. 
Johnson,  72  Iowa,  393,  34  N.  W.  177. 

The  felony,  in  a  prosecution  for  a  homicide, 
committed  in  its  perpetration,  is  but  a  link 
in  the  chain  of  evidence  to  show  the  fact  of 
malice,    deliberation,     and     premeditation,    as 
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charged  in  an  Indictment  for  murder  In  the  first 
degree,  and  may  be  proved  under  such  indict- 
ment. State  v.  Weemst  96  Iowa,  426,  65  N.  W. 
385. 

And  when  a  murder  by  violence  upon  express 
malice  aforethought  is  charged,  the  prosecu- 
tion may  show,  as  part  of  the  res  geata,  that 
it  was  done  in  the  perpetration  .of,  or  in  the 
attempt  to  perpetrate,  either  arson,  rape,  rob- 
bery, or  burglary.  Reyes  v.  State,  10  Tex. 
App.  1 ;  Roach  v.  State,  8  Tex.  App. 
479;  State  v.  Weems,  96  Iowa,  426,  65 
N.  W.  387;  State  v.  Foster,  136  Mo.  653.  38 
S.  W.  721. 

In  Roach  v.  State,  8  Tex.  App.  479,  supra, 
Tooney  v.  State,  5  Tex.  App.  163,  infra,  XIV. 
b,  was  distinguished  upon  the  ground  that 
there  the  accused  was  charged  with  murder  by 
poison,  while  here  the  accused  Is  charged  with 
the  ordinary  form  of  murder  committed  with 
express  malice  aforethought,  the  former  being 
a  special,  and  the  latter  a  general,  charge ; 
the  distinction  between  the  two  being  the 
usual  one  In  pleading,  that.  If  a  specific  sub- 
stantive matter  be  alleged,  the  pleader  will 
be  confined  to  that  matter,  and  cannot  intro- 
duce, in  support  of  it,  other  grounds  of  which 
the  defendant  w^as  not  put  upon  notice. 

And  a  charge  as  to  murder  thus  perpetrated 
Is  proper  under  an  indictment  In  the  common- 
law  form.  Roach  v.  State,  8  Tex.  App.  479 ; 
Williams  v.  State  (Tex.  Crim.  App.)  64  S.  W. 
1042;  Nite  v.  State,  41  Tex.  Crim.  Rep.  340, 
54  S.  W.  7C3  ;  Sharpe  v.  State,  17  Tex.  App. 
487;  State  v.  King,  24  Utah,  482,  91  Am.  St 
Rep.  808,  68  Pac.  418;  State  v.  McGinnls,  158 
Mo.  105.  59  S.  W.  83. 

In  Rayburn  v.  State,  69  Ark.  177,  63  S.  W. 
356,  however,  it  was  held  that  an  indictment 
charging  the  accused  with  wilfully,  maliciously, 
and  of  his  malice  aforethought,  and  after 
premeditation  and  deliberation,  killing  and 
murdering  another,  will  not  support  an  in- 
struction with  reference  to  the  killing  of  de- 
ceased in  the  perpetration  of,  or  attempt  to  per- 
petrate, a  robl)ery  upon  him. 

So,  a  person  indicted  for  murder  in  the 
first  degree  under  a  charge  of  deliberation  and 
premeditation  may  be  convicted  of  lu)micide 
committed  while  in  the  perpetration  of  a  fel- 
ony, or  of  one  of  the  designated  felonies,  though 
Its  commission  while  in  the  perpetration  of 
felony  was  not  specially  pleaded.  People  v. 
Flanlgan,  174  N.  Y.  357,  66  N.  E.  988;  Cox  v. 
People,  19  Hun,  430,  AflJrmed  in  80  N.  Y.  500 ; 
People  V.  GIblln.  115  N.  Y.  196,  4  L.  R.  A. 
767,  31  N.  E.  1062;  Mitchell  v.  State,  1  Tex. 
App,  195  ;  Wall  v.  State,  18  Tex.  682,  70  Am. 
Dec.  302 ;  State  v.  Johnson,  72  Iowa,  39,  34  N. 
W.    177.     And  see   Pbopi.b  v.   Sullivan. 

An  indictment  charging  murder  committed 
with  malice  aforethought  warrants  a  convic- 
tion of  marder  in  the  first  degree  upon  proof 
of  murder  committed  In  perpetration  of  a  rob- 
bery, the  words  '*mallce  aforethought"  in  their 
legal  sense  properly  describing  the  motive  nec- 
essary to  be  proved  In  such  a  case,  which  does 
not  involve  the  Idea  of  a  deliberate,  premedi- 
tated, designed  killing.  State  v.  Pike,  49  N. 
H.  399,  6  Am.  Rep.  533. 

And  if  an  indictment  charges  murder  to  have 
been  committed  wilfully,  deliberately,  and  pre- 
meditatedly,  or  in  perpetrating,  or  attempting 
to  perpetrate,  any  arson,  rape,  robbery,  or  bur- 
glary under  the  provisions  of  Pa.  act  April  22, 
1794,  S  2,  defining  murder  In  the  first  degree, 
63  L.  R.  A. 


a  verdict  of  guilty  fufflclently  ascertains  the 
murder  to  be  in  the  first  degree  within  the 
provision  of  that  statute,  that  the  Jury  shall 
ascertain  In  their  verdict  whether  the  murder 
be  In  the  first  or  second  degree.  Johnson  v. 
Com.  24  Pa.  386. 

A  conviction  for  an  involuntary  manslaugh- 
ter, consisting  of  a  killing  caused  by  some 
unlawful  act,  or  lawful  act  done  in  an  unlaw- 
ful manner,  however,  cannot  be  found  under  an 
indictment  charging  a  felony  alone,  since  such 
manslaughter  is  a  misdemeanor  under  the  stat- 
ute. Com.  V.  Bilderback,  2  Pars.  Sel.  Eq. 
Cas.   447. 

And  an  indictment  containing  three  counts, 
the  first  charging  murder  to  have  been  com- 
mitted feloniously  by  pushing  and  throwing 
the  deceased  Into  a  building  on  fire,  which  had 
been  wilfully  and  feloniously  set  on  fire  by  the 
prisoner  and  his  associates ;  and  the  second  and 
third  counts  charging  arson,  and  then  charg- 
ing that  the  deceased  was  mortally  burned  and 
killed  by  the  prisoner  and  his  associate  while 
engaged  In  the  commission  of  such  felony 
does  not  warrant  a  conviction  for  man- 
slaughter, defined  by  the  revised  Statutes  to  be 
the  killing  of  a  human  being  without  design 
to  effect  death,  while  engaged  in  the  commis- 
sion of  .a  crime  or  misdemeanor  not  amount- 
ing to  a  felony.  Morrlsett  v.  People,  21  How. 
Pr.  203. 

So,  It  Is  expressly  provided  by  W.  Va.  Stat 
18^2,  chap.  118,  amending  chap.  144  of  the 
Code,  that  it  shall  not  be  necessary,  in  an  in- 
dictment for  murder,  to  set  forth  the  manner 
in  which,  or  the  means  by  which,  the  death  of 
the  deceased  was  caused ;  and  It  Is  sufficient  to 
charge  that  the  defendant  did  feloniously,  wil- 
fully, maliciously,  deliberately,  and  unlawfully 
kill  and  murder  the  deceased.  State  ▼.  Schnelle, 
24  W.  Va.  767. 

And  where  an  indictment  charges  murder 
in  two  counts,  the  first  of  which  charges  it  to 
have  been  committed  in  the  perpetration  of 
a  rape,  and  the  second  of  which  Is  in  the  com- 
mon form,  the  second  count  will  answer  for  all 
purposes  which  could  have  been  answered  by 
the  first  as  an  Indictment  for  murder,  though 
the  first  count  would  not  be  demurrable. 
Thompson  v.   Com.  20  Gratt.  724. 

So,  an  indictment  charging  the  defendant 
with  killing  a  woman  in  an  unlawful  attempt 
forcibly  and  feloniously  to  ravish  her  by  giv- 
ing her  a  deadly  poison  known  as  cantharides, 
mingled  with  wine,  intending  thereby  to  ex- 
cite her  passions  so  as  to  cause  her  to  yield 
herself  to  him,  charges  a  murder  by  the  admin- 
istration of  poison,  and  not  murder  in  an  at- 
tempt to  commit  a  rape,  and  sulflciently  charges 
a  purpose  to  kill ;  the  allegations  in  respect  to 
attempted  rape  being  regarded  as  surplusage. 
Bechtelhelmer  v.  State,  54  Ind.  128. 

In  Sharpe  v.  State,  17  Tex.  App.  487.  how- 
ever, it  was  said  by  Wlllson,  J.,  that  it  seemed 
to  him  that  where  a  pleader  unnecessarily  al- 
leges that  a  murder  is  one  committed  with  ex- 
press malice,  he  thereby  alleges  one  of  the  dis- 
tinct species  of  murder  in  the  first  degree, 
and  to  that  particular  kind  of  murder  the 
charge  of  the  cdurt  should  be  confined. 

And  Gay  v.  State,  40  Tex.  Crim.  Rep.  242, 
49  S.  W.  612,  holds  that  an  Instruction  in  a 
prosecution  for  homicide,  with  reference  to  mur- 
der in  the  perpetration  of  a  robbery,  is  erro- 
neous, in  the  absence  of  a  direct  or  immediate 
taking  of  property  from  the  person  or  posses- 
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«ton  of  the  deceased,  under  an  indictment 
charging  a   murder   upon   express  malice  only. 

And  in  Titas  y.  State.  49  N.  J.  L.  36.  7  Atl. 
621.  It  was  held  that  when  a  statute,  in  defln- 
ini;  the  crime  of  murder,  refers  to  another  well- 
known  crime,  and  makes  it  a  constituent  of 
Che  murder  defined,  it  is  not  sufficient,  in  an 
Indictment  for  murder  thereunder,  to  use  the 
mere  statutory  language;  the  particulars  con- 
stituting the  named  crime  must  be  shown. 

But  while  a  charge  that  murder  was  com- 
mitted in  an  attempt  to  perpetrate  a  robbery  Is 
not  usually  deemed  necessary  in  a  prosecution 
for  such  homicide.  It  will  not  vitiate  the  in- 
dictment, though  in  such  case  the  indictment 
may  be  drawn  for  murder  in  the  first  degree  in 
the  common  form.  .  State  v.  Foster.  136  Mo. 
653,  38  S.  W.  721. 

And  an  indictment  charging  that  a  murder 
was  committed  by  poison,  and  in  the  perpetra- 
tion, or  attempt  at  perpetration,  of  robbery. 
would  be  good.  Roach  y.  State,  8  Tex. 
App.  479.  dictum. 

And  an  Indictment  describing  a  burglary  in 
the  third  degree  in  form  so  as  to  show  that 
the  complete  offense  was  committed,  and  then 
cliarging  that  the  defendant,  while  engaged  in 
the  commission  of  the  burglary,  committed  the 
murder  charged,  charges  but  one  offense, — that 
of  killing  while  engaged  in  the  commission  of 
a  felony  ;  and  is  not  objectionable  because  the 
offense  of  burglary  was  described  more  minute- 
ly than  necessary.  Dolau  t.  People,  64  N.  Y. 
485,    Affirming  6    Hun,    493. 

Nor  is  it  defective  in  charging  that  the  kill- 
ing was  committed  after  the  complete  offense 
of  burglary  had  been  committed,  and  not  while 
the  accused  was  engaged  in  the  commission  of 
the' burglary.     Ihld. 

Nor  is  It  defective  because  it  was  not  alleged 
therein  that  the  killing  was  without  any  de- 
sign to  effect  death,  where  it  was  alleged  that 
the  killing  was  wilful  and  felonious;  as  it 
woald  be  absurd  to  so  construe  the  statute  as 
to  enable  a  person  charged  with  murder  un- 
der that  act  to  establish  a  defense  by  proving 
that  he  designed  the  murder.    Ibid. 

And  an  indictment  the  first  count  of  which 
charges  burglary,  and  that,  while  the  accused 
was  engaged  in  the  commission  of  that  of- 
fense, he  assaulted  and  killed  the  owner  of  the 
building  burglarised;  and  charging,  in  the  sec- 
ond count,  the  crime  of  robbery,  and  that, 
while  the  accused  was  engaged  In  that 
offense,  he  assaulted  and  killed  the  per- 
son he  w^as  robbing:  and  which  concludes 
by  charging  the  prisoner  upon  these  acts  with 
murder. — Is  not  bad  for  duplicity,  since  the 
charge  Is  not  one  of  the  commission  of  two  dis- 
tinct felonies,  and  is  not  one  of  burglary  or 
robbery,  but  one  of  murder.  Dolan  v.  People, 
6  Hun,  493. 

And  such  an  indictment  is  properly  framed, 
since,  if  the  burglary  in  one  case,  or  the  rob- 
bery in  the  other,  had  not  been  charged,  the 
homicide  would  be  reduced  below  the  grade  of 
murder  in  the  first  degree,  although  the  means 
and  act  of  killing  remain  the  same.    Ibid, 

And  a  verdict  of  guilty  of  murder  in  the  first 
degree  as  charged  In  the  Indictment  is  not  ob- 
jectionable as  inconsistent  in  such  case,  because 
one  count  of  the  indictment  charged  the  accused 
with  tsking  the  life  of  his  victim  while  com- 
mitting a  burglary,  and  another  while  commit- 
ting a  robbery,  and  a  third  with  deliberation 
.and  premeditation;  since  it  is  neither  impos- 
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slble,  nor  improbable,  that  the  prisoner  was 
committing  both  burglary  and  robbery  when  be 
inflicted  the  mortal  blow,  and  that  he  was  at 
that  time  actuated  by  a  deliberate  and  pre- 
meditated purpose  to  take  life.     Ihid. 

So,  an  indictment  charging  murder,  and  that 
it  was  committed  by  the  accused  in  the  perpe- 
tration of  a  railway  train  robbery  in  the  de- 
railing of  a  train  for  the  purpose  of  robbery, 
and  that  the  deceased  was  killed  thereby,  and 
that  the  accused,  after  the  train  was  derailed, 
robbed  the  express  messenger  on  the  train  of 
certain  property  and  money  In  his  possession 
which  was  being  transported  by  the  express 
company  for  certain  named  parties,  sufficiently 
charges  the  offense  of  murder  in  the  perpetra- 
tion of  robbery.  Williams  v.  State,  30  Tex. 
App.  354,  17  S.  W.  406. 

And  a  charge  of  murder  of  a  woman  in  an 
attempt  to  perpetrate  a  rape  apon  her  does  not 
involve  the  necessity  of  proving  the  corpus  de- 
lecti  of  each  of  the  two  different  crimes, — first 
the  murder,  and  second  the  attempt  at  rape ; 
since  the  crime  charged  is  murder,  and  the 
body  of  the  crime  does  not  include  the  man- 
ner or  details  of  its  commission,  nor  any  other 
crime  if  any  other  has  been  committed.  State 
V.  Leuth,  5  Ohio  C.  C.  94. 

And  an  indorsement  upon  an  indictment 
against  Willis  Thompson,  "murder  in  commis- 
sion of  rape,"  is  not  a  part  of  the  finding  of 
the  Jury,  which  consists  only  of  the  words, 
"true  bill."  indorsed  on  the  Indictment  and 
signed  by  the  foreman ;  the  words,  "in  the  com- 
mission of  rape."  included  in  the  description, 
being  mere  surplusage  and  of  no  effect.  Thomp- 
son V.   Com.   20   Gratt.   724. 

So,  an  indictment  for  a  killing  in  the  per- 
petration of  arson  under  Wash.  Code.  %  823, 
as  amended  by  Sess.  Laws  1885  and  1886,  pro- 
viding that  every  person  who  shall  wilfully  and 
maliciously  set  fire  to  a  dwelling  house,  tent, 
cabin,  or  any  structure  used  and  occupied  as 
a  place  of  abode,  when  the  death  of  any  person 
ensues  therefrom,  known  to  be  occupying  or 
present  on  said  premises  at  the  time  said  prem- 
ises are  wilfully  and  maliciously  set  fire  to,  is 
guilty  of  murder  in  the  first  degree,  need  not 
contain  an  allegation  of  occupancy  as  a  place 
of  abode,  the  words  "used  and  occupied  as 
a  place  of  abode  by  any  person"  not  being  in- 
tended to  qualify  the  words  "dwelling  house," 
and  is  not  subject  to  the  objection  that  it  no- 
where states  that  the  dwelling  house  burned 
was  used  and  occupied  as  a  place  of  abode, 
and  that  an  allegation  that  it  was  used  and  oc- 
cupied as  a  hotel  was  not  sufficient.  McClaine 
V.  Territory,  1  Wash.  345,  25  Pac.  453. 

And  an  allegation  in  such  indictment,  that, 
by  means  of  setting  fire  to  and  burning  the 
dwelling  house  in  question,  a  person  named, 
who  was  then  and  there  known  by  accused  to 
be  occupying  one  of  the  rooms  of  said  dwelling 
house,  and  known  by  said  accused  to  be  pres- 
ent in  said  room,  was  burned  to  death,  is  not 
subject  to  the  objection  that  it  does  not  charge, 
by  direct  statement,  that  the  accused  knew  that 
deceased  was  occupying  or  present  in  said 
premises  at  the  time  they  were  fired,  but  that 
it  only  appeared  by  way  of  recital.     IJ>id. 

And  it  is  proper,  in  a  prosecution  for  mur- 
der In  the  first  degree  for  killing  a  person 
while  perpetrating,  or  attempting  to  perpetrate, 
a  larceny,  to  charge  the  larceny  in  which  the 
accused  was  engaged,  as  of  the  property  of  the 
husband  in  some  of  the  counts,  and  of  the  wife 
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In  others,  where  It  Is  a  matter  of  legal  doubt 
as  to  which  of  them  some  portions  of  such  prop- 
erty belonged,  and  where  the  larceny  was  In  fact 
a  single  act  of  taking,  and  some  portion  of  the 
stolen  property  belonged  to  the  wife  by  gift. 
Cos.  T.  People,  18  Hun,  480,  Affirmed  in  80  N. 
Y.  500. 

An  indictment  for  a  homicide  committed  in 
an  attempt  to  perpetrate  a  robbery,  under  La. 
act  March  14,  1855,  {  7,  however,  providing 
that,  if  any  per  bod,  in  the  perpetration  of,  or 
attempt  to  perpetrate,  any  arson,  rape,  robbery, 
or  burglary,  shall  shoot,  stab,  or  thrust  any 
person  with  a  dangerous  weapon  or  with  the 
intent  to  commit  the  crime  of  murder,  he  shall, 
on  conviction  therefor,  be  punishable  with 
death,  ought  lo  charge  the  defendant  with  two 
specific  acts,  the  concurrence  Qf  which  In  point 
of  time  creates  the  offense  at  which  the  stat- 
ute is  aimed.  State  v.  Brown,  21  La.  Ann. 
847. 

And  it  should  state  all  the  material  facts 
and  circumstances  of  each  of  the  two  offenses, 
which  In  their  Combination  compose  the  charge 
against  which  the  accused  Is  called  upon  to  de- 
fend himself.     Ibid, 

And  where  an  indictment  for  murder  com- 
mitted by  stabbing  another  in  an  attempt  to 
perpetrate  a  robbery  sufficiently  describes  the 
stabbing  with  a  dangerous  weapon,  but  does 
not  describe  the  robbery  by  showing  who  was 
robbed  and  of  what  the  innocent  person  was 
robbed,  and  a  verdict  of  guilty  is  found,  its  ef- 
fect must  be  limited  to  the  offense  of  stabbing, 
which  was  sufficiently  set  forth  in  the  indict- 
ment, and  the  sentence  imposed  must  be  con- 
fined to  that  offense.    Ibid. 

See  also  Com.  v.  Manfredl,  162  Pa.  144,  29 
Atl.  404,  8upra,  III.  b,  2 ;  Cox  v.  People,  80  N. 
Y.  500,  Affirming  19  Hun,  430,  Bupra,  IIL  c,  2 ; 
People  V.  Willett,  102  N.  Y.  251,  6  N.  B.  301, 
Bupra,  III.  e,   1. 

c.  In  oase  of  killing  in  the  eotnmisaion  of  an 
unlaw ful  act,  not  a  felony. 

In  case  of  a  homicide  in  the  perpetration  of, 
or  the  attempt  to  perpetrate,  an  unlawful  act 
not  amounting  to  a  felony,  the  general  rule  re- 
quires that  the  unlawful  act  shall  be  alleged, 
and  that  it  shall  be  stated  that  the  killing  was 
done  in  Its  commission,  or  in  the  attempt  to 
commit  it;  but  describing  the  unlawful  act  In 
the  language  of  the  statute  is  usually  deemed 
sufficient. 

Thus,  to  make  an  indictment  for  involuntary 
manslaughter  good,  it  must  be  alleged  that  the 
defendant  was  in  the  commission  of  some  un- 
lawful act,  and  that  the  death  resulted  there- 
from, and  that  it  was  something  not  contem- 
plated by  the  party.  Willey  v.  State,  46  Ind. 
363. 

And  a  conviction  for  Involuntary  manslaugh- 
ter, committed  in  the  performance  of  an  unlaw- 
ful act,  cannot  be  had  under  an  indictment  for 
a  voluntary  manslaughter.  Bruner  v.  State, 
58  Ind.  159 ;  Adams  v.  State,  65  Ind.  565. 

So,  an  indictment  alleging  that  an  assault 
was  feloniously  made,  and  that  a  designated  In- 
strument was  feloniously  used,  but  not  charg- 
ing that  the  thrusting  with  such  instrument 
was  feloniously  done,  or  that  the  killing  was 
done  with  a  design  to  effect  death,  while  the 
doer  was  engaged  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  a  crime  or  misdemeanor 
not  amounting  to  a  felony,  is  insufficient  under 
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Mo.  Rev.  Stat,  i  1238,  providing  that  the  kill- 
ing of  a  human  being  without  a  design  to  effect 
death,  by  the  act,  procurement,  or  culpable  neg- 
ligence of  another,  while  such  other  is  engaged 
in  the  perpetration  of,  or  attempt  to  perpe- 
trate, any  crime  or  misdemeanor  not  amonnting 
to  a  felony,  in  cases  where  such  killing  would 
be  murder  at  common  law,  shall  be  deemed 
manslaughter  in  the  first  degree,  though  those 
things  might  be  Inferred  from  allegations  made. 
State,  V.  Emerlch,  87  Mo.  110,  Affirming  13 
Mo.  App.  492. 

An  indictment  describing  the  crime  of  man- 
slaughter at  common  law  In  the  common  form, 
however.  Is  good  in  a  prosecution  for  man- 
slaughter under  the  Ohio  statute.  Sutcllffe  v. 
State,  18  Ohio,  469,  51  Am.  Dec.  459. 

And  where  an  indictment  charges  a  person 
with  the  commission  of  a  statutory  offense 
which  is  definitely  described  in  the  words  of  the 
statiite,  and  that  death  resulted  from  such 
commission,  it  Is  not  necessary  that  it  should 
also  expressly  charge  the  accused  with  the  com- 
mission of  the  crime  of  manslaughter.  United 
States  V.  Holtzhauer,  40  Fed.  76. 

Nor,  where,  from  the  facts  charged  in  an  in- 
dictment for  killing,  the  inference  arises  that 
death  resulted  Involuntarily  while  the  accused 
was  engaged  in  the  commission  of  an  unlawful 
act,  is  it  necessary  to  state  in  terms  that  the 
killing  was  involuntary  and  unintentional,  in 
order  to  constitute  a  charge  of  involuntary 
manslaughter.  Brown  t.  State,  110  Ind.  486, 
.11  N.  B.  447. 

And  a  count  in  an  Indictment  charging  the 
prisoner  with  an  assault  upon  the  person  killed, 
and  unlawfully  discharging  and  shooting  off 
at  him  a  loaded  gun,  sufficiently  describes  the 
unlawful  act  designated  under  the  statute/ and 
is  a  sufficient  charge  of  the  crime  of  manslaugh- 
ter. Sutcllffe  T.  State,  18  Ohio,  469,  51  Am. 
Dec.  459. 

So,  an  indictment  In  a  prosecution  against  a 
husband  for  the  murder  of  his  wife  by  kicking 
her,  after  which  a  surgeon  administered  brandy 
as  a  restorative,  some  of  which  entered  her 
lungs  and  may  have  caused  her  death,  alleg- 
ing the  blow  or  blows  which  rendered  the  ap- 
plication of  the  brandy  necessary,  sufficiently 
states  the  cause  of  death.  Beg.  v.  Mclntyre,  2 
Cox  C.  C.  379. 

And  an  indictment  charging  the  accused  with 
the  murder  of  his  wife  by  an  assault  and  bat- 
tery committed  on  her  with  his  hands  and  feet, 
by  means  whereof,  and  in  consequence  of  her 
sickness,  her  death  was  hastened,  sufficiently 
sets  forth  the  means  or  mode  in  which  the  hom- 
icide was  committed,  without  averring  the 
state  or  condition  of  her  body  at  the  time,  or  of 
her  health,  which  tended  to  make  the  acts  of 
the  accused  more  dangerous  and  fatal.  Com. 
V.  fox,  7  Gray,  585. 

And  an  information  charging  a  man  with 
culpable  negligence  in  wilfully  and  forcibly 
seizing  a  boy  against  his  will  and  protest  and 
carrying  him  out  into  a  river,  where  the  water 
was  deep  and  dangerous  to  human  life,  where- 
by he  was  drowned,  is  sufficient  to  support  a 
conviction  of  mapslaughter  In  the  iourth  degree, 
and  is  not  subject  to  the  objection  that  it  does 
not  set  forth  the  means  by  which  the  death  of 
the  boy  was  caused,  or  directly  connect  the 
defendant  with  it.  State  v.  Badford,  56  Kan. 
591,  44  Pac.  19. 

So,  an  indictment  for  manslaughter,  charging 
that   one   person   gave  another   divers   mortal 
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blows  at  a  d^^slgnated  place,  and  that  the  per- 
son receiving  such  blows  languished  and  died 
at  another  designated  place,  and  that  the  pris- 
oner was  then  and  there  aiding  In  the  felony, 
is  good,  the  word  "there"  referring  to  the 
place  where  the  mortal  blowa  were  given,  and 
not  to  the  place  where  the  death  occurred.  Bez 
T.  Hargrave,  5  Carr.  &  P.  170. 

And  an  Indictment  charging  the  accused  with 
the  unintentional  killing  of  his  wife  while  en- 
gaged in  the  commission  of  the  unlawful  act  of 
dnwing  a  revolver  upon  her,  which  was  unin- 
tentionally discharged,  whereby  she  was  killed, 
does  not  charge  an  intent  to  kill  her,  but 
charges  involuntary  manslaughter ;  if  he  had 
intended  to  kill  her  that  fact  would  have  made 
it  murder,  and  not  involuntary  manslaughter. 
Siberry  v.  State,  149  Ind.  684,  38  N.  B.  9S6,  47 
N.  E.  458. 

^Hiere  death  was  plainly  caused  by  some  un- 
liwful  act,  or  by  an  act  not  unlawful  In  it- 
self, but  done  in  an  unlawful  manner  without 
due  caution  and  circumspection,  however,  it  is 
made  a  misdemeanor;  and  both  voluntary  and 
involuntary  manslaughter  may  be  charged  In 
the  same  indictment.  Com.  v.  Bilderback,  2 
Pars.  Sel.  £q.  Cas.  447. 

See  also  Surl>er  v.  State,  98  Ind.  71,  aupra, 
IV.  d,  2,  (a). 

XIII.  Evidence. 

a.  Application  of  general  rulee. 

The  same  rules  of  evidence,  both  as  to  admis- 
sibility and  as  to  sufficiency,  govern  in  prose- 
cutions for  homicide  committed  In  the  perpe- 
tration of,  or  attempt  to  perpetrate,  an  unlaw- 
ful act,  as  control  in  ordinary  homicide  cases ; 
and  the  application  of  such  rules  to  the  facta 
of  the  case  in  haxid  Is  the  same  as  that  in  or- 
dinary cases,  except  as  controlled  or  varied 
by  the  particular  character  of  such  facta. 

b.  Admissibility  generally. 

The  broad  general  rule  that  the  office  of 
evidence  Is  to  establish  proof,  and  that  that  is 
admissible  which  tends  to  create  Judicial  convic- 
tion, seems  to  apply  to  proof  of  facta  claimed 
to  show  a  killing  in  the  commisison  of,  or  at- 
tempt to  commit,  an  unlawful  act. 

Thus,  a  conversation  between  the  accused, 
in  a  prosecution  for  homicide,  and  a  witness. 
In  which  the  accused  said  that  he  knew  where 
there  was  a  smokehouse  full  of  meat,  and  a 
trunk  with  some  money  In  it  that  could  be  got 
at  easily,  is  -  admissible  where  it  appears  that 
the  deceased  was  shot  at  night  by  a  burglar 
who  had  entered  a  smokehouse  owned  by  the 
father  of  decea.ied,  and  the  defendant  had  been 
Identified  by  his  own  confession  and  other  evi- 
dence, as  the  party  who  did  the  act;  such  tes- 
timony being  pertinent  as  tending  to  show  that 
the  accused  intended  to  burglarize  the  meat 
house.  Hedrlck  v.  State,  40  Tex.  Crlm.  Rep. 
532,     51  S.  W.  252. 

And  evidence  in  a  prosecution  under  an  in- 
dictment charging  the  prisoner  with  the  wilful 
tod  malicious  murder  of  a  woman  by  setting 
fire  to  and  burning  a  hotel,  wherein  her  life 
was  lost,  that  he  bore  Ulwiil  toward  her  son-m- 
law,  who  kept  the  hotel,  and  that  he  had  said 
he  wished  the  hotel  would  burn  up  with  him 
la  it,  and  that  he  would  get  even  with  him, 
and  had  made  other  expressions  of  a  slmllai 
character,  and  that  a  lot  of  tableware  and 
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silverware,  shown  to  be  In  the  house  on  the 
night  of  the  Are,  in  rooms  not  locked,  were  soon 
afterwards  found  in  the  house  of  the  accused, 
and  in  the  possession  of  other  persons  to  whom 
be  had  given  or  transferred  them ;  and  that  ac- 
cused waa  seen  at  a  late  and  unseasonable  hour 
of  the  night  when  the  fire  took  place  in  the 
hotel, — Is  competent,  and,  if  believed  to  be  true, 
tenda  to  ahow  guilt,  and  warrants  the  refusal 
of  a  peremptory  instruction  to  ^nd  for  the 
accused.  Ueddick  v.  Com.  17  Ky.  L.  Rep.  1020, 
83  8.  W.  416. 

So,  a  threat  to  rob  a  person  Is  admissible  in 
evidence  iu  a  prosecution  for  the  murder  of 
such  person,  committed  In  the  attempt  to  rob 
him,  to  show  knowledge  or  motive  on  the  part 
of  the  accused;  but  there  is  no  legal  presump- 
tion that  such  a  threat  would  be  executed, 
which  will  relieve  the  commonwealth  from  prov- 
ing the  participation  of  the  accused  in  the  rob- 
bery; and  It  is  not  admissible  as  tending  to 
prove  the  actual  presence  of  the  accused  at  the 
murder;  and,  when  admitted  for  that  purpose, 
an  instruction  to  the  Jury  not  to  give  it  undue 
Importance  Is  of  no  avail.  Com.  v.  Farrell,  187 
ra.  408,  41  Atl.  382. 

And  evidence.  In  a  prosecution  for  homicide, 
that  deceased  had  money  before  the  act  of  kill- 
ing, and  that  the  accused,  when  arrested  im- 
mediately afterwards,  was  found  to  have  money 
on  his  person.  Is  admissible  as  a  circumstance 
to  prove  that  the  deceased  had  been  robbed,  al- 
though the  money  in  the  possession  of  the  ac- 
cused had  not  been  identified  as  the  money  of 
the  deceased.  Chapman  v.  State,  43  Tex.  Crim. 
Rep.  828,  96  Am.  St.  Rep.  874,  66  S.  W.  1098. 
And  evidence  as  to  how  much  money  a  per- 
son killed  had  on  deposit  In  the  bank,  and 
as  to  what  evidence  he  held  of  such  deposit, 
is  admissible  in  a  prosecution  for  his  murder, 
alleged  to  have  been  done  in  an  attempt  to  rob 
him,  where  it  appears  that  the  accused  knew 
that  he  Intended  to  draw  the  money,  or  a  part 
of  it.  Just  previous  to  the  time  the  offense  was 
committed.  State  v.  Lucey,  24  Mont.  295,  61 
Pac.   994. 

Likewise,  where  two  parties  were  engaf?ed 
in  preparation  for  a  proposed  Journey  upon 
the  first  stage  of  which  one  killed  the  other, 
evidence.  In  a  prosecution  for  the  killing,  as 
to  a  conversation  between  them  while  engaged 
in  packing  a  valise,  as  to  how  the  deceased 
would  get  his  trunk  to  the  place  where  they 
were  going,  in  which  the  accused  suggested 
having  it  brought  by  his  wife,  is  admissible  as 
part  of  the  res  ge»t€e,  upon  the  theory  that 
the  accused  deliberately  enticed  the  other  to 
hia  death;  and  the  case  is  not  altered  by  the 
fact  that  the  accused  had  no  wife.    Ihid. 

And  evidence  in  a  prosecution  for  homicide 
alleged  to  have  been  committed  in  the  perpe- 
tration of  a  robbery,  as  to  the  finding  of  a 
small  bottle  In  the  saloon  where  the  homicide 
was  committed,  which  smelled  as  though  it  had 
had  chloroform  in  it,  is  admissible  as  showing 
the  Intent  of  the  accused,  and  as  a  circum- 
stance tending  to  ahow  that  deceased  had  been 
stupefied  by  some  character  of  drink.  Chap- 
man V.  State,  43  Tex.  Crim.  Rep.  828,  96  Am. 
St.  Rep.  874,  66  S.  W.  1098. 

Evidence  in  a  prosecution  for  homicide  al- 
leged to  have  been  committed  in  the  perpe- 
tration of  a  robbery,  however,  that  from  the  ex- 
perience of  the  witness  as  a  police  officer  when 
a  man  is  robbed  in  one  of  the  dives  of  the  local- 
ity in  question,  and  the  proprietor  la  indicted 
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for  robbing  him,  he  always  proves  the  man  had 
no  money,  is  hearsay,  and,  where  admitted,  the 
action  of  the  court  in  withdrawing  it  after  the 
closing  argument  is  reached  does  not  cure  the 
error.  Faulkner  v.  State,  43  Tex.  Crim.  Rep. 
311,  e5  S.  W.  1093. 

And  where  it  appears,  in  a  prosecution  for 
homicide,  that  accused  had  a  nickel  with  a  hole 
in  it,  testimony  of  witnesses  as  to  a  statement 
by  deceased,  made  several  hours  after  the  al- 
leged robbery  and  the  injuries  were  inflicted  on 
him  which  caused  his  death,  that  he  had  a 
nickel  with  a  hole  in  it,  made  In  answer  to 
questions  calculated  to  elicit  such  answer,  is 
not  admissible  as  part  of  the  res  gesta  for  the 
purpose  of  fastening  on  the  accused  the  crime 
of  the  robbery.  Faulkner  y.  State,  43  Tex. 
Crim.  Rep.  311,  d5  S.  W.  1093 ;  Chapman  ▼. 
State,  43  Tex.  Crim.  Rep.  328,  96  Am.  St.  Rep. 
874,  65  S.  W.  1098. 

And  a  test  tube  containing  pieces  of  cloth 
cut  from  the  pocket  of  overalls  worn  by  a  per- 
son who  was  killed,  at  the  time  of  his  death, 
examined  by  an  expert  who  testified  that  they 
contained  blood  stains,  but  was  unable  to  say 
whether  or  not  It  was  human  blood,  the  pieces 
having  been  taken  several  weeks  after  the  com- 
mission of  the  crime,  is  not  admissible  in  evi- 
dence in  a  prosecution  for  the  homicide,  for 
the  purpose  of  showing  that  the  person  who  did 
the  killing  had  rifled  his  pockets  with  bloody 
hands,  there  being  too  great  uncertainty  as  to 
what  caused  the  stains.  State  v.  Garrington, 
11  8.  D.  178,  76  N.  W.  326. 

See  also  Weller  v.  State,  19  Ohio  C.  C.  166, 
and  State  v.  Wright,  112  Iowa,  436,  84  N.  W. 
541,  supra,  IV.  d,  2,  (b). 

e.  Effect  of  rule  against  proof  of  other  crimes. 

Evidence,  on  a  trial  for  murder,  of  other 
crimes,  such  as  robbery  committed  by  the  de- 
fendants, having  no  necessary  connection  with 
the  murder,  and  not  elucidating  the  issue  in  the 
murder  trial,  la  inadmissible,  and  the  error  of 
admitting  such  evidence  is  not  cured  by  an  in- 
struction that  the  accused  was  not  to  be  con- 
victed because  of  the  commission  of  such  other 
crimes.  Boyd  v.  United  States,  142  U.  S.  450, 
35  L.  ed.  1,077,  12  Sup.  Ct.  Rep.  292. 

And  evidence,  in  a  prosecution  for  murder  al- 
leged to  have  been  committed  in  perpetrating, 
or  attempting  to  perpetrate,  a  rape,  that  the 
accused  had,  some  years  before,  committed  a 
rape  upon  another  person,  amounts  to  little 
more  than  an  attack  upon  the  character  of  the 
accused,  and  is  not  admissible,  unless  he  puts 
his  character  in  issue,  either  on  the  question 
of  intent,  or  on  any  other  question.  State  v. 
Lapage,  57  N.  H.  245,  24  Am.  Rep.  69. 

But  the  law,  in  fixing  the  grade  of  a  homi- 
cide at  murder  In  the  first  degree,  when  com- 
mitted in  the  perpetration  of,  or  attempt  to 
perpetrate,  robbery,  necessarily  contemplates 
the  admission  of  evidence  as  to  the  robbery. 
Com.  V.  Major,  198  Pa.  290,  82  Am.  St.  Rep. 
803,  47  Atl.  741;  Robertson  y.  Com.  (Va.)  20 
S.  E.  362. 

And  evidence  which  is  relevant  or  pertinent 
to  the  point  in  issue,  or  tends  to  prove  the 
crime  charged  in  a  prosecution  for  homicide, 
or  any  averment  of  it,  is  not  incompetent  be- 
cause it  may  show  the  commission  of  another 
crime  independent  of  or  disconnected  with  the 
crime  charged,  where  the  proof  of  a  collateral 
offense,  as  in  the  case  of  a  robbery,  tends  to 
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And  proof  that  the  accused  and  another  en- 
tered the  houses  of  two  of  the  neighbors  of  the 
deceased  committing  a  theft  in  each  only  a  few 
minutes  before  entering  his.  Is  admissible  in  a 
prosecution  for  murdering  deceased  while  in  his 
house,  for  the  purpose  of  showing  that  their 
mission  on  that  night,  and  in  entering  the 
house  of  deceased,  was  theft  and  robbery. 
O'Brien  y.  Com.  24  Ky.  L.  Rep.  2511,  74  &  W. 
666. 

And  such  proof,  and  proof  that  they  stole 
pistols  in  the  neighbors'  houses,  is  admissible 
for  the  purpose  of  Identifying  them :  the  identi- 
fication being  made  through  the  pistols  stolen 
from  the  neighbors'  houses.     Ibid. 

And  it  is  also  competent  for  the  purpose  of 
corroborating  the  confession  of  one  of  the  per- 
sons accused  of  the  crime,  to  the  effect  that 
they  had  entered  the  neighbors'  houses  and 
stolen  pistols  therein,  under  Ky.  Crim.  Code, 
S  241,  requiring  the  corroboration  of  testimony 
of  an  accomplice,  and  also  for  the  purpose  of 
corroborating  the  neighbors  in  their  identifica- 
tion of  the  pistols.     Ibid. 

So,  proof  of  burglaries  committed  by  accused 
Just  previous  to  the  homicide  in  question  is 
competent  and  admissible  in  a  prosecution 
against  one  of  two  persons  who  entered  the 
dwelling  house  of  another  upon  a  mission  of 
theft  and  robbery  and  killed  him  while  therein, 
as  showing  the  motive  for  which  they  entered 
the  house,  and  for  the  purpose  of  identifying 
the  parties  who  committed  the  previous 
burglary,  as  the  murderer;  but  such  eyldenoe 
can  be  considered  only  for  the  purpose  of  show- 
ing the  motive  with  which  they  entered  such 
residence,  and  not  for  any  other  purpose. 
Whitney  v.  Com.  24  Ky.  L.  Rep.  2524,  74  8. 
W.   257. 

And  where  two  persons  burglarize  a  railway 
station,  and  then  go  to  a  house  and  with  re- 
volvers in  band  compel  the  inmates  to  sur- 
render money  and  Jewelry  and  other  valuables, 
and  are  ^ere  found  by  officers  who  have  fol- 
lowed them  from  the  scene  of  the  burglary,  up- 
on which  one  of  the  officers  Is  shot  and  killed, 
evidence  as  to  the  burglary  at  the  railway  sta- 
tion is  admissible  in  a  prosecution  for  murder 
In  the  flrrft  degree,  in  connection  with  threats 
made  by  one  of  the  robbers  as  to  what  he 
would  do  to  the  chief  of  police  if  he  followed 
him  to  the  house  where  the  robbery  was  com- 
mitted, not  for  the  purpose  of  fixing  the  grade 
of  the  crime  for  which  the  trial  was  had,  nor 
to  show  that  the  person  making  the  threat  was 
likely  to  commit  the  offense  charged,  but  be- 
cause the  burglary  was  connected  with  the 
threat  made,  and  the  testimony  tended  to  show 
that  the  action  was  intentional,  wilful,  and  pre- 
meditated; and  it  is  also  relevant  for  the  pur- 
pose of  explaining  the  presence  and  action  of 
the  officers  at  the  house  where  the  robbery  was 
committed,  at  that  time.  *  Com.  v.  Major,  198 
Pa.  290,  82  Am.  St.  Rep.  803,  47  Atl.  741. 

d.  Suffldenoy, 

The  mle  that  there  must  be  evidence  of  all 
the  facts  constituting  the  crime,  and  that  the 
Jury  must  be  satisfied  of  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt,  controls  with 
reference  to  the  question  of  the  sufficiency  of 
evidence  to  establish  a  homicide  in  the  commis- 
sion of.  or  attempt  to  commit,  an  unlawful  act ; 


IMS. 


People  ▼.  Suluvait. 


890 


the  JQ17  being  the  Judge  as  to  its  weight  when 
such  evidence  exists. 

Thus,  an  Indictment  charging  ft  man  with  the 
murder  of  a  woman,  committed  with  express 
malice  aforethought  in  the  perpetration  of  the 
crime  of  rape,  is  sufficiently  sustained  by  eyi- 
dence,  consisting  of  two  separate  confessions 
made  after  having  been  warned,  admitting  the 
crime  in  all  its  details;  and  of  the  fact  that 
his  pants  and  the  sleeves  of  his  undershirt 
were  found  to  be  bloody,  and  that  he  fled  upon 
the  approach  of  the  officers.  Washington  y. 
State,  25  Tex.  App.  387,  8  S.  W.  642. 

And  where  the  body  of  a  girl  eleven  years  of 
age,  who  was  last  seen  alive  about  7  o'clock 
p.  X.,  was,  about  1  o'clock  the  next  morning, 
found  in  an  uninhabited  building,  bearing  un- 
mistakable evidence  of  a  criminal  violation  of 
her  person,  and  having  well-defined  finger 
marks  upon  her  throat,  and  her  face  was 
swollen  and  discolored  and  the  eyes  and  tongue 
were  swollen  and  protruding,  and  contusions 
were  apparent  upon  the  head  and  lower  limbs, 
it  is  sufficient  to  warrant  the  conclusion  that 
she  was  killed  hi  the  perpetration  of  a  rape 
upon  her  person.  Morgan  y.  State,  51  Neb. 
672.  71  N.  W.  788. 

And  evidence  that  an  aged  woman,  living  by 
herself,  was  found  in  her  home  dead,  with  ex- 
ternal marks  and  bruises  about  her  face  and 
throat,  pointing  to  strangulation,  which  was 
confirmed  by  the  autopsy,  and  that  the  condi- 
tion of  her  clothing  and  person  gave  indication 
that  she  met  her  death  in  resisting  rape,  and 
circumstantial  evidence  showing  the  presence 
of  the  defendant  at  her  home  at  that  time,  and 
direct  testimony  that  he  had  been  drinking,  and 
stated  that  he  had  proposed  to  stay  with  her, 
or  choke  her  to  death,  warrant  a  conviction  of 
murder,  and  the  infliction  of  the  death  penalty. 
People  V.  Wheelock  (Cal.)  68  Pac.  579. 

And  a  conviction  of  murder  in  the  first  de- 
gree will  not  be  overturned  on  appeal  because 
the  evidence  was  circumstantial,  conflicting, 
and  unsatisfactory,  and,  unaided  by  the  appear- 
ance of  the  witnesses  and  other  legitimate  ad- 
vantages of  presence  at  the  trial  court  and 
scene  of  the  alleged  killing,  not  such  as  to  re- 
move doubt  from  the  judicial  mind,  where  it 
was  sufficient  to  warrant  its  submission  to  the 
Jury  upon  the  material  questions,  whether  the 
accused  killed  the  deceased,  whether  he  did  it 
with  malice,  deliberation,  and  premeditation,  or 
whether  he  did  it  in  attempting  to  commit  a 
rape.  State  y.  Greenleaf,  71  N.  H.  606,  54  AU. 
38. 

But  evidence  that  a  house  was  burned  and 
tn  the  smouldering  ruins  were  found  the  partly 
burned  remains  of  a  woman  living  there  with 
her  son  and  two  daughters,  in  their  usual 
sleeping  places,  relatively  lying  as  when  asleep, 
and  that  the  skull  of  each  had  been  crushed  by 
the  use  of  some  blunt  instrument  producing 
death  before  the  burning,  a  hammer  by  which 
nid  wound  might  have  been  made  having  been 
found  nearby,  and  that  there  was  no  appearance 
of  struggle  or  resistance ;  together  with  some 
vague  evidence  of  former  improper  relations  be- 
tween the  defendant  and  the  mother,— does  not 
establish  rape  or  adultery,  so  as  to  make  the 
crime  murder  in  the  third  degree  within  the 
meaning  of  Wis.  Rev.  Stat  {  4346,  providing 
that  murder  In  the  third  degree  is  the  killing 
of  a  human  being  without  design  to  effect 
death,  by  a  person  engaged  In  the  commission 
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of  a  felony.  Pliemlhig  v.  State,  46  Wis.  616, 
1  N.  W.  278. 

So,  evidence  in  a  prosecution  for  murder 
that  the  deceased  was  found  tied  hand  and 
foot,  with  something  forced  into  her  throat  ap- 
parently to  prevent  any  outcry,  but  which  had 
caused  her  suffocation,  and  that  the  premises 
showed  a  burglary  to  have  been  committed,  and 
a  chain  of  circumstances  tending  to  identify 
the  accused  as  one  of  two  persons  employed  in 
It,  Is  sufficient  to  warrant  the  Jury  In  finding 
him  guilty  of  murder  in  the  first  degree. 
Queen  v.  Franz,  2  Fost.  &  F.  580,  1  Hawk.  P. 
C.  127,  2  Hawk.  P.  C.  442. 

And  where,  in  a  prosecution  for  murder,  the 
accused  had  been  at  the  house  of  the  mur- 
dered man  In  the  evening,  and  stayed  late  and 
until  told  that  he  must  go,  when  he  left  un- 
willingly, if  not  in  anger,  and  went  to  his  home 
and  there  got  a  revolver,  and  returned  about  2 
o'clock  in  the  morning  and  entered  by  a  win- 
dow and  put  out  a  light  that  was  burning 
there,  and  was  grappled  by  deceased,  who  was 
unarmed,  and  after  a  short  scuffle  shot  him, 
the  question  of  intent  is  one  for  the  Jury  to 
determine;  and  the  evidence  Justifies  a  finding 
of  murder  in  the  first  degree  on  the  theory, 
either  that  the  killing  was  in  revenge  for  a 
fancied  slight  earlier  in  the  evening,  or  that 
it  was  done  in  the  attempt  to  perpetrate  a  rob- 
bery or  burglary.  Com.  v.  Manfredl,  162  Pa. 
144,  29  Atl.  404. 

Likewise,  proof  that  the  accused,  in  a  prose- 
cution for  homicide,  and  three  others,  went  to 
the  house  of  the  deceased,  and,  while  one  of 
the  parties  entered  the  house,  the  remaining 
two  were  stationed  at  points  Just  outside ; 
and  that  the  two  who  entered  beat  to  death  a 
sleeping  man  and  woman,  and  then  set  fire  to 
and  burned  the  house,  after  robbing  the  de- 
ceased of  money  known  to  have  been  carried 
there  that  night  by  him, — is  sufficient  to  sup- 
port a  conviction  of  murder  in  the  first  degree, 
perpetrated  in  the  commission  of  a  robbery. 
Fields  v.  SUte,  31  Tex.  Crim.  Rep.  42,  19  S.  W. 
604. 

And  evidence  that  a  person's  house  was 
broken  into  by  neighbors  because  of  a  supposi- 
tion that  all  was  not  well  within,  and  tfiat  they 
found  the  doors  nailed  up,  and,  after  removing 
the  nails,  and  entering,  discovered  the  dead 
body  of  the  proprietor  on  the  floor,  who,  ap- 
parently, had  been  killed  while  sitting  at  his 
supper  table ;  and  that  his  pockets,  as  well  as 
the  premises,  had  been  ransacked,  and  the 
doors  nailed  up,  and  clothes  hung  over  the  win- 
dows so  that  no  one  could  see  in  ;  and  that  he 
lived  alone, — is  sufficient  to  establish  l)eyond  a 
reasonable  doubt  that  he  was  killed  in  the  per- 
petration of  a  robbery.  Wilkins  v.  State,  36 
Tex.  Crim.  Rep.  525,  84  S.  W.  627. 

And  evidence  that  a  husband,  on  his  return 
to  his  home  at  night,  found  his  wife  uncon- 
scious on  the  floor,  she  having  received  several 
wounds  in  the  head  from  some  sharp  instru- 
ment; that  her  pocketbook  and  bag  in  which 
she  had  been  in  habit  of  keeping  her  Jewelry 
were  lying  empty  on  the  washstand ;  that  she 
had  possession  of  the  property  previous  to  the 
killing ;  that  the  wounds  were  not  self-inflicted ; 
that  the  accused  knew  of  her  possession  of  such 
Jewelry ;  and  that  he  had  been  seen  in  posses- 
sion of  some  of  it  since  the  killing,  and  had 
pawned  or  sold  several  pieces,  some  of  which 
were  identified  by  the  manufacturer ;  and  that 
a  person  wearing  a  suit  of  dark  clothes  had  in- 
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(luired  for  her  p^aco  of  residence  on  the  day  of 
the  killing :  that  the  accused  owned  a  suit  of 
dark  clothes,  and  chemical  analysis  showed  sev- 
eral hlood  stains  upon  them ;  and  that  he  made 
contradictory  statements  with  reference  to  how 
he  came  to  be  in  possession  of  the  Jewelry, — 
is  sufficient  to  warrant  a  verdict  of  murder  in 
the  first  degree  against  him,  on  the  theory  that 
the  killing  was  perpetrated  in  the  commission 
of  the  act  ol  robbery.  People  v.  Neufeld,  165  N. 
y.  43,  58  N.  E.  786. 

So,  a  confession  of  a  crime,  by  the  accused, 
after  his  arrest,  and  evidence  by  his  mistress 
and  her  sister  that,  on  the  night  of  the  murder 
in  question,  he  brought  certain  property  to  their 
house  which  he  admitted  he  had  taken  from  the 
dwelling  t>f  the  deceased,  and  that  he  said  he 
did  not  know  he  had  killed  her  until  he  saw  it 
In  the  newspaper ;  and  that  of  other  witnesses 
that  he  was  seen  in  the  neighborhood  of  de- 
ceased the  night  before  the  murder,  and  that 
soon  after  it  was  known  he  fled, — are  sufficient 
to  show  that  he  had  murdered  her  in  the  per- 
petration of  a  robbery.  Com.  v.  Epps,  103  Pa. 
512,  44  Atl.  570. 

And  evidence,  in  a  prosecution  for  homicide, 
that  the  deceased  was  found  lying  dead,  upon 
the  floor  of  a  house  in  which  he  was  keeping  a 
store  for  another ;  and  that  his  hands  were 
tied  behind  his  back  and  there  was  a  bullet  hole 
through  his  head;  and  that  the  storehouse  had 
been  robbed  of  a  number  of  articles ;  and  that 
the  accused  was  found  some  distance  away  with 
some  of  the  stolen  articles  In  his  iK>ssession, 
riding  a  stolen  horse  which  was  completely 
broken  down  from  hard  riding, — Is  sufficient  to 
show  that  it  was  a  murder  committed  In  the 
perpetration  of  robbery.  Gonzales  v.  State,  19 
Tex.  App.  394. 

And  evidence,  In  a  prosecution  for  homicide, 
that  one  of  the  persons  in  charge  of  a  horse 
ranch  and  storehouse  was  found  dead  In  the 
storehouse  in  which  their  business  was  carried 
on,  shot  in  the  head  several  times  while  seated 
at  a  table  eating,  and  that  the  other  was  found 
dead,  shot  in  the  head  and  other  parts  of  the 
body  while  making  entries  In  an  account  book 
against  the  defendant  and  two  others,  which 
entries  were  never  completed.  Indicating  that 
he  was  shot  while  making  them ;  and  that  the 
defendant  and  the  others  were  all  employed 
upon  the  ranch ;  and  that  they  immediately 
afterwards,  on  the  day  of  the  killing,  dis- 
appeared and  took  five  horses  with  them 
into  another  country, — is  sufficient  to  show 
murder  In  the  first  degree,  committed  for  the 
purpose  of  robbery.  Mendez  v.  State,  29  Tex. 
App.  608,  16  S.  W.  766. 

So,  evidence  showing  that  the  accused  killed 
the  deceased  pursuant  to  a  deliberate  design, 
for  the  purpose  of  obtaining  a  few  hundred  dol- 
lars In  property ;  and  that  he  stripped  his  body 
entirely  of  clothing,  tied  a  rock  with  a  wire 
around  the  same,  hitched  a  horse  to  the  body, 
and  dragged  it  to  a  tank,  and  there  permitted 
It  to  sink  with  the  rock  attached;  and  that  he 
was  afterwards  seen  to  take  possession  of  and 
sell  articles  of  property  belonghig  to  deceased, 
and  persisted  In  stating  that  he  had  gone  to 
Germany, — shows  a  murder  In  the  first  degree^ 
and  does  not  require  a  charge  as  to  murder  in 
the  second  degree.  Pearl  v.  State,  43  Tex. 
Grim.  Rep.  189,  63  8.  W.  1013. 

And  an  instruction  In  a  prosecution  for  homi- 
cide on  the  theory  that  It  was  committed,  in  the 
perpetration  of,  or  attempt  to  perpetrate,  a  rob- 
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bery,  Is  Justified,  where  It  appears  that  the  per- 
son killed  was  found  lying  beside  a  railway  with 
one  of  his  pants  pockets  turned  wrong  side  out, 
and  that  he  had  no  money  or  other  property 
upon  his  person ;  and  that  he  had  a  small  sum 
the  day  before,  of  which  the  accused  had 
knowledge;  and  that  a  tin  bucket  from  which 
they  had  been  drinking  beer  was  found  near 
deceased ;  and  subsequently  a  pocketbook  be- 
longing to  him  was  found  two  blocks  away ; 
and  there  was  no  evidence  of  any  quarrel  or 
disagreement  between  them  previous  to  the  as- 
sault. State  ▼.  Donnelly,  130  Mo.  642,  32  8. 
W.  1124. 

And  evidence  that  three  persons  were  riding 
In  a  box  car  as  tramps ;  and  that  a  fourth  per- 
son inside  the  car  had  money  to  the  knowledge 
of  the  tramps;  and  that  two  of  such  persons 
drove  the  third  away,  and  shot  the  person  hav- 
ing the  money  and  killed  him ;  and  that  de- 
ceased bad  $20  In  his  pocketbook;  and  that 
neither  the  accused,  nor  his  codefendant,  had 
any  money  previous  to  the  killing;  and  that 
afterwards  one  had  two  $5  bills  and  the  other 
a  110  bill;  and  that  the  pocket  book  of  de- 
ceased was  subsequently  found  near  the  rail- 
road, and  his  pocket  was  torn  off, —  is  sufficient 
to  show  that  It  was  murder  In  the  first  degree, 
committed  for  the  purpose  of  robbery.  Wilson 
V.  State  (Tex.  Crim.  App.)  55  &  W.  489. 

Likewise,  evidence  that  a  man  armed  with  a 
large  pistol  went  into  the  woods  in  company 
with  a  woman  near  evening,  on  her  way  to  a 
residence  a  little  over  a  mile  off  by  a  woods 
path,  and  she  never  reached  her  destination, 
and  he  hurried  away  by  night,  avoiding  ob- 
servation, and  a  fire  was  discovered  In  the 
woods,  and  the  neighbors  gathered  together  to 
prevent  its  spread,  and  found  the  body  of  the 
yonng  woman  partly  consumed  by  fire,  with  a 
bullet  hole  in  the  head  which  was  of  proper 
size  to  have  been  made  by  the  pistol  carried  by 
the  man ;  she  having  had  a  purse  with  some 
money  in  It  to  the  knowledge  of  the  man, 
which  had  disappeared, — ^points  to  murder  for 
the  purpose  of  robbery,  which  would  be  murder 
in  the  first  degree,  and  is  sufficient  to  sustain 
a  verdict  therefor.  Til  ley  v.  ConL  89  Va.  136, 
15  S.  E.  526. 

And  murder  in  the  perpetration  of  robbery, 
which  Is  per  ae  murder  in  the  first  degree,  is 
sufficiently  established  by  evidence  that  the  ac- 
cused and  the  deceased  were  working  together 
in  the  woods  splitting  rails,  and  lived  together 
in  the  same  house,  and  that  accused  said  he 
was  going  to  deceased  to  get  the  house  key  so 
as  to  get  in  and  get  some  breakfast;  and  that 
afterwards  deceased  was  found  dead  in  the 
woods  where  he  had  been  at  work,  with  his 
skull  crushed,  evidently  with  a  blunt  instru- 
ment, probably  the  poll  of  an  axe,  with  the 
IK>ckets  of  his  pants  turned  wrong  side  out; 
and  defendant's  axe  was  found  concealed,  hav- 
ing blood  on  the  poll  and  the  handle;  and  he 
was  found  to  be  in  possession  of  money  which 
belonged  to  deceased,  and  to  be  in  possession  of 
the  key  to  the  house;  and  search  of  his  room 
revealed  a  pair  of  pants  with  blood  stains  on 
them,  which  pants  he  had  on  when  he  left  the 
morning  before  the  murder  was.  committed. 
Giles  V.  State,  23  Tex.  App.  281,  4  8.  W.  886. 

And  evidence  that  three  men  met  upon  the 
street  in  the  night,  and  a  thud  was  heard,  and 
one  fell  to  the  walk,  and  that  one  of  the  others 
stooped  over  the  prostrate  body  and  put  his 
hands  down  both  sides  of  it  and  then  ran  away ; 
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and  that,  after  being  caught,  he  said  there  was 
a  flight,  and  admitted  that  he  struck  someone, 
bat  no  sound  of  a  scuffle  was  heard  by  witnesses 
nearby;  and  that  the  person  knocked  down 
was  killed,  and  that  he  was  found  with  his 
coats  unbuttoned  and  his  trousers  pockets  and 
one  of  the  pockets  of  his  vest  turned  inside 
out, — is  sufBcient  to  support  the  theory  of  the 
people,  hi  a  prosectulon  for  the  homicide,  that 
the  defendant  and  his  companion  intended  rob- 
bery, and  that  one  of  them  struck  him  with  a 
stone  or  some  other  weapon,  which  blow  subse- 
quently caused  his  death,  and  the  other  ex- 
tracted from  his  pockets  whatever  they  con- 
tained of  ralue ;  so  as  to  warrant  a  conyiction 
of  murder  In  the  first  degree  under  the  provl- 
sioa  of  N.  T.  Penal  Code,  dellning  the  crime  as 
A  killing  without  design  to  eflTect  death,  by  a 
person  engaged  in  the  commission  of,  or  any 
attempt  to  commit,  a  felony,  either  upon,  or  af- 
fecting, the  person  killed,  or  otherwise.  People 
T.  Wlae,  163  N.  Y.  440,  67  N.  B.  740. 

But  while  the  possession  of  property  stolen 
from  a  person  killed,  or  some  portion  of  it  by 
the  accused,  at  a  time  subsequent  to  the  al- 
leged murder  at  a  recent  date,  aflTords  some  evi- 
dence of  gailt  on  the  part  of  the  possessor,  the 
presumption  is  not  conclusive,  but  disputable, 
and  to  be  dealt  with  by  the  jury  as  a  mere  in- 
ference of  fact,  iu  value  being  small,  and  de- 
pending upon  whether  it  stands  alone,  or  is  con- 
nected with  other  circumstances,  such  as  a  pre- 
vious denial  of  the  possession  by  the  party 
charged,  or  his  refusal  to  give  any  explanation 
of  the  f^ct,  or  giving  false  and  incredible  ac- 
counts of  the  manner  of  acquisition,  etc.,  and 
an  Instruction  in  a  prosecution  for  the  homi- 
cide, as  to  the  eflTect  of  such  possession  in  evi- 
dence, is  properly  refused,  when  asked  without 
the  necessary  and  proper  qualifications.  State 
V.  Millain,  8  Nev.  409. 

See  also  Com.  v.  Farrell,  187  Pa.  408,  41 
Atl.  3S2 ;  Beddick  v.  Com.  17  Ky.  L.  Rep.  1020, 
33  S.  W.  416, —  auvra,  .XIII.  b;  People  v. 
Deacons,  109  N.  Y.  S74,  16  N.  B.  676,  supra, 

III.  e.  1;  Com.  v.  Manfredi,  162  Pa.  144,  29 
Atl.  404;  Blythe  v.  State,  4  Ohio  C.  C.  435, 
Aifinned  In  47  Ohio  St.  234,  24  N.  B.  268; 
Isaacs  V.  State,  86  Tex.  Crim.  Rep.  605,  88  S. 
W.  40,— sapra.  III.  f,  2 ;  State  v.  Hardie,  47 
Iowa,  647,  20  Am.  Rep.  496,  and  Murphy  v. 
Com.  15  Ky.  L.  Rep.  215,  22  S.  W:  649,  aupra, 

IV.  d,  2,  (a). 

XIY.  InttructionB. 
a.  Application  of  general  rules. 

As  In  criminal  cases  generally,  the  instruc- 
tions in  a  prosecution  for  homicide  in  the  com- 
mission of,  or  attempt  to  commit,  an  unlawful 
act  should  be  confined  to  the  case  made  by  the 
evidence;  but  in  such  cases  they  must  cover 
every  possible  phase  of  such  case,  and  be  clear 
tnd  explicit,  and  not  calculated  to  influence  the 
tury  in  its  decision  as  to  the  facts. 

h.  As  to  ktUUiff  in  the  commission  of  a  felony. 

The  rules  above  given,  of  course,  apply  to  a 
killing  in  the  perpetration  of,  or  the  attempt  to 
perpetrate,  a  felony,  and  the  charge  must  meet 
and  be  limited  by  the  case  made  by  the  indict- 
ment   Tboney  v.  State,  6  Tex.  App.  163. 

Thns,  in  the  absence  of  evidence  in  a  prose- 
cation  for  homicide  showing  that  the  accused 
at  the  time  of  the  homicide  was  engaged  in  the 
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commission  of  a  felony,  there  can  ba  no  of- 
fense of  murder  in  the  second  degree  under  the 
New  York  statute,  making  a  homicide  while 
thus  engaged  murder  in  that  degree;  and  a 
charge  as  to  murder  in  that  degree  is  properly 
refused.    People  v.  Hand,  4  Alb.  L.  J.  91. 

And  Mo.  Rev.  Stat  1889,  i  3469,  makes  it 
murder  in  the  first  degree  where  a  homicide  is 
conmiltted  in  the  perpetration  of,  or  attempt 
to  x>erpetrate,  any  robbery;  and  where  it  ap- 
pears that  the  homicide  was  thus  committed 
the  accused  must  be  either  guilty  of  m\irder  in 
the  first  degree  or  innocent  of  any  crime  what- 
ever; so  that  an  Instruction  as  to  murder  in 
the  second  degree  would  be  improper.  State  v. 
Sexton,  147  Mo.  89,  48  S.  W.  462. 

But  failure  of  the  court,  in  a  prosecution  for 
homicide,  to  tell  the  Jury  that,  if  the  unlawful 
act  being  .committed  by  the  defendant  at  the 
time  of  the  unintentional  killing  was  a  felony 
the  crime  would  be  murder,  though  a  correct 
statement  of  the  rule  of  law,  furnishes  the  ac- 
cused with  no  grounds  for  objection,  where  the 
act  was  not  claimed  to  have  been  a  felony. 
Bias  V.  United  States  (Ind.  Terr.)  63  S.  W.  471. 

And  a  defendant  cannot  complain  of  an  in- 
struction as  to  murder  in  the  second  degree  on 
implied  malice,  when  the  evidence  tends  to 
show  murder  in  the  perpetration  of  a  robbery. 
Johnson  v.  State  (Tex.  Crim.  App.)  71  S.  W. 
26. 

So,  where  an  indictment  for  murder  by  poison 
does  not  allege  an  attempt  to  rob,  it  is  error 
to  instruct  the  Jury  to  consider  whether  such 
was  the  intent,  since  this  would  submit  to  them 
an  issue  not  presented  by  the  indictment. 
Tooney  v.  State,  6  Tex.  App.  163. 

And  a  refusal  to  give  a  special  instruction  in 
a  prosecution  for  a  killing  or  homicide  to  pre- 
vent a  robbery  Is  not  error,  where  it  appears 
that  in  a  previous  scuffle  between  the  parties 
deceased  took  defendant's  knife  from  him  and 
put  it  in  his  pocket,  saying  he  would  show  him 
how  to  cut  with  a  knife,  and  got  into  his  wagon 
and  rode  oflF,  when  the  accused  followed  him, 
grabbed  the  whip  from  the  wagon,  and  struck 
at  him,  and  deceased  Jumped  from  the  wagon 
with  his  hand  in  his  pocket,  and  the  accused 
then  shot  him.  McKlnney  v.  State,  40  Tex. 
Crim.  Rep.  872.  50  S.  W.  708. 

Nor  has  the  rule  that,  where  a  homicide  was 
committed,  and  no  one  saw  it,  the  court  ought 
to  instruct  the  Jury  on  all  the  degrees  of  the 
oflTense,  as  well  as  on  the  law  of  self-defense, 
any  application  to  a  case  where  it  is  evident 
that  the  Louse  in  which  the  deceased  was,  was 
broken  into,  and  the  Inmates  robbed  and  mur- 
dered in  the  nighttime ;  the  only  question  In 
such  a  case  is  whether  the  accused  did  the 
deed.  Aiken  v.  Com.  24  Ky.  L.  Kep.  523,  68  S. 
W.  849. 

And  where  an  information  for  murder  con- 
tains two  counts,  by  the  first  of  which  the  ac- 
cused was  charged  with  the  killing  of  the  de- 
ceased purposely,  and  of  his  deliberate  and  pre- 
medltaied  malice ;  and  by  the  second  the  kill- 
ing Is  alleged  to  have  been  done  in  the  perpe- 
tration of  a  rape  upon  the  person  of  the  de- 
ceased,— it  is  proper  to  instruct  the  Jury  that 
murder  in  the  second  degree  and  manslaughter 
are  not  included  in  the  second  count ;  and  that, 
in  case  the  accused  is  found  guilty  as  therein 
charged,  the  verdict  should  be  murder  in  the 
first  degree.  Morgan  v.  State,  61  Neb.  672,  71 
N.  W.  788. 

In  State  r.  Howard  (Wash.)  74  Fac  382, 
20 
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bowever,  It  was  held  that,  when  the  evidence 
tends  to  show  that  the  killing  was  done  In  the 
actual  commission  of  a  rape,  it  is  not  erroneous 
for  the  court  to  instruct  that  the  charge  in- 
cludes both  murder  in  the  second  degree  and 
manslaughter  as  thereafter  defined  in  the  stat- 
ute, and  that  a  conviction  may  he  had  for 
either,  as  well  as  for  murder  in  the  first  de- 
gree. 

So,  evidence  in  a  prosecution  for  homicide 
consisting  of  an  alleged  confession  by  the  ac- 
cused that  he  entered  the  store  of  the  deceased 
to  commit  larceny,  and  that  the  deceased  got 
between  him  and  the  door,  and  he  watched  his 
chance  and  wrenched  the  pistol  of  the  deceased 
from  him,  when  deceased  shouted  "Murder"  and 
the  accused  shot  him  twice,  warrants  an  in- 
struction that  in  no  view  of  the  evidence  can 
the  accused  be  guilty  of  murder  in  the  second 
degree,  or  manslaughter,  and  that  the  Jury 
should  either  acquit  him  or  find  him  guilty  of 
murder  in  the  first  degree.  State  v.  Covington, 
117  N.  C.  834,  23  S.  B.  337. 

But  an  histruction  in  a  proaecntion  for  mur- 
der in  the  first  degree,  that  if  the  jury  believe 
from  the  evidence,  beyond  a  reasonable  donbt, 
that  the  killing  was  perpetrated  while  the  de- 
fendant, either  by  himself  or  any  other  person, 
Nvaa  attempting  to  commit  a  robbery,  they 
should  find  him  guilty  of  murder  in  the  first  de- 
srree,  Is  not  improper  under  Idaho  act  Janu- 
ary. 14,  1876,  S  17,  providing  that  murder 
which  shall  be  committed  in  the  perpetration 
of,  or  attempt  to  perpetrate,  robbery  shall  be 
deemed  murder  in  the  first  degree.  People  ▼. 
Mooney,  2  Idaho,  24,  2  Pac.  876. 

And  where  an  information  in  a  prosecution 
for  murder  in  the  first  degree  contains  different 
counts,  charging  the  homicide  to  have  been 
committed  with  deliberation  and  premeditation, 
and  also  in  the  perpetration  of,  or  attempted 
perpetration  of,  a  robbery,  it  is  not  error,  or 
prejudicial  to  the  rlghu  of  the  accused,  to 
submit  to  the  Jury,  for  their  finding,  a  blank 
form  of  general  verdict  of  guilty  or  not  guilty 
of  the  crime  charged,  though  a  form  of  finding 
of  not  guilty  aa  to  one  only  of  the  different 
counts  of  the  information  is  omitted.  Rhea  v. 
State,  63  Neb.  461,  88  N.  W.  789. 

And  an  instruction  in  a  prosecution  for  hom- 
icide, alleged  to  have  been  committed  in  the 
perpetration  of  a  robbery,  that  the  Jury  have 
the  power  to  find  the  defendant  guilty  of  mur- 
der in  the  first  degree,  murder  hi  the  second 
degree,  or  manslaughter,  or  not  guilty ; .  but 
that  the  law  makes  all  murder  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  rob- 
bery murder  in  the  first  degree, — is  not  sub- 
ject to  the  objection  that  it  amounted  to  an  in- 
struction that  the  killing  was  a  murder  com- 
mitted in  the  perpetration  of,  or  attempt  to 
perpetrate,  a  robbery,  and  was,  for  that  reason, 
murder  in  the  first  degree.  People  v.  Pool,  27 
Cal.  573. 

Nor  is  an  instruction  In  a  prosecution  for 
the  homicide,  that,  unless  the  offense  was  com- 
mitted in  the  perpetration,  or  attempted  perpe- 
tration, of  the  robbery,  and  that  it  was  not 
claimed  that  the  murder  was  committed  in  the 
attempted  perpetration  of  a  robbery,  to  consti- 
tute murder  In  the  first  degree  the  net  must 
have  been  done  voluntarily, — objectional  as  sub- 
mitting to  the  Jury  the  question  whether  the 
murder  had  been  committed  in  the  perpetra- 
tion of  a  robbery,  because  the  court  did  not  af- 
Prmatlvely  tell  them  that  there  was  no  evi- 
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dence  of  the  commission  of  that  offense :  where 
the  charge  given  is  followed  by  language  clear- 
ly indicating  what  was  necessary  to  constitute 
murder  in  the  first  degree  without  regard  to  the 
perpetration,  or  attempted  perpetration,  of  any 
of  the  felonies  enumerated  in  the  statute  defin- 
ing the  two  degrees  of  murder.  Com.  t.  Waah 
ington,  202  Pa.  148,  61  Atl.  759. 

So,  an  instruction  with  reference  to  a  night- 
time burglary  Is  not  erroneous  in  a  prosecution 
for  a  murder  in  the  perpetration  of  the  burg- 
lary, where  it  appears  that  the  burglary  was 
committed  in  the  night  Uedrlck  ▼.  State,  40 
Tex.  Crim.  Rep.  582,  61  8.  W.  252. 

And  an  instruction  in  a  prosecution  for  homi- 
cide, that,  if  the  Jury  believe  that  the  defend- 
ant, either  alone  or  aa  principal  with  others, 
stole,  or  was  present  at  the  steal hig  of.  money, 
or  shoes,  or  other  property,  from  the  deceased, 
and  poured  turpentine,  or  other  Inflammable 
liquid,  upon  his  person,  or  was  present  when  it 
was  done  and  ignited  the  fluid,  or  was  present 
when  it  was  done ;  whereby  deceased  was 
burned  to  death,  he  would  be  guilty,  as  a  prin- 
cipal, of  murder,  by  torture.  In. the  flrat  degree. 
— is  correct,  and  not  subject  to  the  objection 
that  it  assumes  that,  if  death  resulted,  the  kill- 
ing would  be  murder  by  torture ;  where'  the 
court  had  told  the  Jury  what  was  murder  by 
torture,  and  the  evidence  raised  the  issoe  of 
such  murder.  Chapman  v.  State,  43  Tex.  Crlm. 
Rep.  828,  96  Am.  St  Rep.  874,  65  B.  W.  1098. 

But  an  instruction  in  a  prosecution  for  mur- 
der committed  in  the  perpetration  of  arson, 
that.  If  the  deceased  waa  in  the  house  at  the 
time  of  the  firing,  and  the  accused  knew  he  waa 
there,  and  that  the  deceased  came  to  his  death 
by  reason  of  the  burning  of  the  house,  the  ac- 
cused would  be  guilty,  la  improper  and  defective 
in  not  charging  that  the  Jury  must  find  that 
the  defendant  knew  that  the  deceased  was  in 
the  house  at  the  time  he  set  fire  to  it,  and  aa 
embracing  the  whole  period  of  time  from  the 
setting  of  the  fire  tp  the  entire  destruction  of 
the  house.  McClaine  ▼.  Territory,  1  Wash. 
345,  26  Pac.  453. 

And  a  charge  in  a  prosecution  for  murder, 
with  reference  to  murder  committed  in  the  per- 
petration, or  attempted  perpetration,  of  robbery, 
is  erroneous,  under  an  indictment  charging  mur- 
der by  poison,  as  submitting  to  the  Jury  an  Is- 
sue not  made  by  the  indictment  Tooney  v. 
State,  5  Tex.  App.  163. 

See  also  Kelly  v.  Com.  1  Grant  Caa.  484, 
supra.  III.  f,  2. 

c.  Am  to  involuntary  manslaughter. 

The  general  rules  above  given  apply,  also,  to 
instructions  as  to  Involuntary  manslaughter,  or 
manslaughter  committed  in  the  perpetration  of, 
or  the  attempt  to  perpetrate,  an  unlawful  act 
not  amounting  to  a  felony,  whether  cl^en  la  a 
prosecution  for  manslaughter  or  one  for  mur- 
der. 

Thus,  on  the  trial  of  an  indictment  for  mur- 
der, where  neither  evidence  nor  statement  of 
the  accused  warrants  a  conviction  of  involun- 
tary manslaughter,  consisting  of  a  killing  in  the 
commission  of  an  unlawful  act,  it  is  error  to 
charge  the  law  relating  thereto,  and  to  charge 
the  Jury  that.  If  they  see  proper,  they  may  find 
the  accused  guilty  of  that  offense.  Jordan  v. 
State  (Ga.)  43  S.  B.  747;  Flynn  v.  State,  43 
Tex.  Crim.  Rep.  407,  66  S.  W.  551. 

And  where  a   msband  refused  aid  to  his  help- 
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less  wife,  and  permitted  her  to  remain  out  of 
doors  on  a  cold  night,  when  he  had  the  power 
to  protect  her,  whereby  she  was  frozen  to 
death,  an  Instruction  hi  a  prosecution  therefor, 
defining  involuntary  manslaughter  as  relating 
to  a  killing  In  the  performance  of  an  imlawful 
act  not  felonious,  and  the  performance  of  a 
lawful  act  without  due  care  and  caution,  Is  in- 
applicable, and  must  be  rejected  as  surplusage. 
Territory  v.  Manton,  8  Mont.  95,  19  Pac.  387. 

But  the  submission  of  an  instruction  on  a 
prosecution  for  murder  on  the  subject  of  invol- 
untary manslaughter,  consisting  of  an  uninten- 
tional killing  while  engaged  in  the  commission 
of  an  unlawful  act,  is  not  prejudicial  to  the  ac- 
cnaed,  where  there  is  some  evidence  tending  to 
show  that  he  may  have  fired  the  shot  causing 
the  death  in  question  reddessly  and  without  in- 
tention of  inflicting  death  or  barm  upon  any 
person.  Henderson  v.  Com.  24  Ky.  L.  Rep. 
1985,  72  S.  W.  781. 

And  where,  in  a  prosecution  for  homicide, 
there  are  no  facts  in  the  case  from  which  the 
jury  would  be  Justified  in  finding  that  the  kill- 
ing was  unintentional,  the  neglect  of  the  court 
to  give  to  the  Jury  the  law  of  Involuntary  man- 
slaughter, does  not  authorize  a  reversal.  Trim- 
ble V.  Com.  78  Ky.  176 ;  Bush  v.  Com.  78  Ky. 
269. 

But  where.  In  a  prosecution  for  homicide,  it 
appears  from  the  evidence  that  the  deceased 
was  killed  by  a  blow  Infilcted  by  a  thick  beer 
bottle  hastily  seized  and  thrown  by  the  ac- 
cused, such  bottle  not  being  shown  by  the  evi- 
dence to  be  a  weapon  likely  to  produce  death, 
or  one  which  would  authorize  a  presumption  of 
an  Intention  to  kill  from  its  use,  the  exclusion 
from  the  consideration  of  the  Jury  of  the  law  of 
any  lower  grade  of  homicide  than  murder,  and 
a  failure  to  charge  the  law  relating  to  invol- 
untary manslaughter  In  the  commission  of  an 
unlawful  act,  are  error.  Farmer  ▼.  State,  112 
Ga.  80,  37  S.  B.  120. 

And  an  instruction  in  a  prosecution  for  mur- 
der, that  murder  in  the  second  degree  includes 
those  cases  of  constructive  murder  which  are 
not  accompanied  with  the  intent  to  take  life, 
but  are  committed  by  gross  carelessness,  or  In 
the  commission  of,  or  attempt  to  commit, 
some  crime  other  than  arson,  rape,  robbery,  or 
burglary;  and  that  the  Jury  cannot  convict  of 
murd<;r  In  the  second  degi'ee  if  they  believe  the 
killing  was  malicious,  or  was  not  committed  in 
the  commission  of,  or  attempt  to  commit,  some 
other  crime  than  those  above  specified, — Is 
properly  refused  as  calculated  to  mislead  the 
jury  into  the  supposition  that  no  other  homi- 
cides than  those  specifically  enumerated  were 
murder  in  the  second  degree.  Fields  v.  State, 
52  Ala.  348. 

Uut  the  only  inference  that  can  be  drawn 
from  a  statement  following  an  instruction  in  a 
prosecution  for  homicide  defining  involuntary 
manslaughter,  that  the  drawing  of  a  deadly 
weapon  in  a  rude,  angry,  and  threatening  man- 
ner, and  not  in  necessary  self-defense,  is  an 
nnlawtu)  act  within  the  meaning  of  the  stat- 
ute, is  that  the  court  thought  that  such  an  act 
would  be  unlawful ;  and  it  is  not  subject  to  the 
objection  that  it  constitutes  an  intimation  that 
it  would  be,  not  only  unlawful,  but  of  a  char- 
acter to  endanger  human  life.  People  v. 
Gleason,  1  Nev.  173. 

An  instruction  in  a  prosecution  for  homicide, 
however,  ignoring  the  Idea  that  there  could  be 
a  manslaughter  without  an  intent  to  kill,  is  er- 
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roneons;  but  the  omission  of  the  court  to  In- 
struct as  to  Involuntary  manslaughter  cannot 
be  complained  of  where  no  complaint  was  made 
by  the  accused  as  to  the  instruction  given  in 
the  trial  court.     Adams  v.  State,  65  Ind.  565. 

And  on  an  Indictment  for  murder  or  man- 
slaughter, where  the  facts  Justify  it,  an  in- 
struction as  to  tb*  law  of  involuntary  man- 
slaughter, consisting  of  a  killing  in  the  prose- 
cution of  an  unlawful  act.  Is  proper,  and  even 
necessary;  but  an  instruction  as  to  the  stat- 
utory offense  defined  by  Ky.  Gen.  Stat.  art.  4, 
chap.  29,  f  2,  is  not  proper  under  such  an  in- 
dictment. Trimble  v.  Com.  78  Ky.  176;  Bush 
V.  Com.  78  Ky.  269. 

But  it  would  be  error  to  instruct  the  Jury 
that,  if  the  accused  is  guilty  of  the  statutory 
offense,  he  should  be  acquitted.  He  may  be 
guilty  of  involuntary  manslaughter  without  be- 
ing guilty  of  the  statutory  offense;  but,  if 
gui'ty  of  the  statutory  offense,  he  is  also  guilty 
of  involuntary  manslaughter,  for  the  former  in- 
cludes every  element  of  the  latter ;  and,  as  he 
may  be  convicted  of  that  offense  under  an  in- 
dictment for  murder  or  for  voluntary  man- 
slaughter, the  court,  when  the  facts  Justify  it, 
should,  under  an  indictment  for  murder  or 
voluntary  manslaughter,  instruct  the  Jury  as  to 
the  law  of  involuntary  manslaughter.  Buck- 
ner  v.  Com,  14  Bush,  601. 

So,  the  accused  in  a  prosecution  for  homicide, 
who  seeks  an  acquittal  upon  the  ground  of  self- 
defense,  and  whose  testimony  Is  all  for  the  pur- 
pose of  establishing  that  defense,  is  not  enti- 
tled to  an  instruction  as  to  involuntary  man- 
slaughter. Owens  V.  Com.  22  Ky.  L.  Rep.  514, 
58  S.  W..422. 

And  where  the  evidence  in  a  prosecution  for 
homicide  shows  that  the  accused  either  did  not 
kill  the  deceased  at  all,  or  killed  him  while  de- 
fending himself  against  another,  or  killed  him 
while  attempting  to  kill  another ;  and  there  is 
no  evidence  of  a  shooting  without  an  intent  to 
kill, — an  instruction  as  to  involuntary  man- 
slaughter ui^OiD  the  theory  that  there  Is  no  dis- 
tinction in  prhiciple  between  the  unintentional 
discharge  of  a  pistol  and  the  bullet  from  a  pis- 
tol glancing  to  a  place  where  it  could  not  rea- 
sonably be  expected  to  strike,  is  properly  re- 
fused. Warren  v.  Com.  99  Ky.  370,  35  8.  W. 
1028. 

So,  an  instruction  in  a  prosecution  for  hom- 
icide charged  to  have  been  committed  when  the 
accused  was  about  to  do  an  unlawful  act,  when 
a  third  person  interfered  to  prevent  it  and  was 
killed,  is  erroneous,  where  it  is  broad  enough 
to  Include  accidental  homicide.  State  v.  Shir- 
ley, 64  N.  C.  610. 

And  an  instruction  in  a  prosecution  for  homi- 
cide in  killing  another  while  illustrating  to 
him  the  use  of  a  pistol,  when  shooting  from 
the  pocket  through  his  coat,  which  assumes 
the  fact  that  the  pistol  was  pointed  toward  de- 
ceased, is  erroneous,  where  the  evidence  on 
that  question  was  not  undisputed.  Weller  v. 
State,  19  Ohio  C.  C.  166. 

But  an  instruction  as  to  involuntary  man- 
slaughter is  properly  given  in  a  prosecution 
against  one  who  killed  another  by  striking  him 
on  the  head  with  a  stick  and  stunning  him, 
after  which  he  cut  his  throat,  where  there  was 
evidence  from  which  it  might  be  inferred  that 
the  deceased  might  have  come  to  his  death  by 
the  blow  from  the  club,  and  not  from  the  cut- 
ting immediately  following  It.  Bias  v.  United 
States  (Ind.  Terr.)  53  S.  W.  471. 
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And  an  instruction  In  nich  a  proBecutlon  In 
which  the  first  count  charged  voluntary  man- 
slaughter, and  the  second  charged  involuntary 
manslaughter,  that,  under  the  law  and  the  evi- 
dence, there  could  be  no  conviction  of  the  de- 
fendant for  voluntary  manslaughter  under  the 
first  count;  and  that,  If  he  waa  guilty  at  all, 
he  was  guilty  under  the  second  count, — ^is  prop- 
er, where  it  appears  that  the  deceased,  a  small 
man,  in  delicate  health,  patted  or  slapped  the 
defendant  on  the  cheek  in  an  apparently  play- 
ful manner,  without  intending,  so  far  as  ap- 
pears, to  provoke  or  affront  him,  and  that  the 
latter  struck  deceased  or  pushed  him  violently, 
causing  him  to  struggle  and  fall  backwards  out 
of  an  elevated  doorway,  striking  on  hia  head 
on  a  stone  or  brick  pavement,  causing  a  frac- 
ture of  the  skull  from  which  he  died;  since 
there  is  no  evidence  to  justify  the  conclusion 
that  he  intended  to  kill  deceased.  Brown  ▼. 
Btate,  110  Ind.  486,  11  N.  B.  447.     . 

See  also  Barnes  v.  State,  184  Ala.  36,  82  So. 
670,  and  Henderson  v.  State,  08  Ala.  86,  13  So. 
146,  8upra,  IV.  d,  2,  (a).  ' 

XV.  The  conviction  or  acquittal. 

a.  Poiccr  to  convict  of  a  lower  degree. 

Involuntary  manplaughter  consisting  of  a 
killing  in  the  commission  of  an  unlawful  act  not 
amounting  to  a  felony,  or  in  the  commission  of 
a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  done  without  due  caution 
and  circumspection,  is  always  included  in  an  in- 
dictment for  murder,  and  may  be  found  In  a 
prosecution  therefor.  People  v.  Peame-,  118  Cal. 
154,  50  Pac.  376;  Conner  v.  Com.  13  Bush. 
714 ;  Lane  v.  Com.  50  Pa.  371 ;  Reg.  v.  Green- 
wood, 7  Cox  C.  C.  404. 

And  upon  an  Indictment  for  murder  in  the 
first  degree  a  Judj^ment  convicting  the  defend- 
ant of  manslaughter  in  the  third  degree  is 
proper,  where  it  appears  that  the  person  killed 
and  the  means  of  effecting  the  death,  of  which 
tae  defendant  was  convicted,  were  identical 
with  the  charge  in  the  indictment ;  but  that  the 
killing  was  done  in  the  commission  of  a  misde- 
meanor without  a  design  to  effect  death,  and, 
therefore,  was  not  murder  in  the  first  degree. 
Keefe  v.  People,  40  N.  Y.  348;  People  v. 
Thompson,  41  N.  Y.  1. 

And  it  is  competent  and  proper  for  the  jury, 
in  a  prosecution  for  murder,  to  negative  the 
proposition  that  the  defendant  Intended  to  kill 
the  deceased ;  and  a  verdict  that  he  did  not  de- 
sign or  intend  the  death  of  the  deceased,  but 
that  he  unlawfully  killed  him  while  engaged  in 
the  commission  of  some  felony,  is  proper,  and 
constitutes  a  verdict  of  murder  in  the  third  de- 
gree, under  Wis.  Rev.  Stat.  chap.  164.  {{  1,  2. 
State  V.  Hammond,  85  Wis.  815. 

And  a  conviction  for  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act  may  be 
had  under  an  indictment  charging  a  slave  with 
voluntary  manslaughter  consisting  of  the  kill- 
ing of  a  white  person.  Isham  v.  Stete,  88  Ala. 
218. 

So,  a  person  indicted  for  murder  in  the  form 
prescribed  by  Miss.  Code  1892,  S  1359,  may  be 
convicted  of  the  crime  of  pointing  a  pistol  In- 
tentionally at  the  deceased,  the  same  being  then 
and  there  discharged,  and  killing  deceased,  as 
provided  for  by  f  0695  thereof.  Thomas  T. 
State,  78  Miss.  46,  10  So.  196. 

And  a  tniaty  gnardlng  other  convicts  la 
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neither  authorised  to  kill  purposely,  nor  to  kill 
by  intentionally  pointing  a  gun,  which  is  ac- 
cidentally discharged;  and  where  he  killed  a 
fellow  convict,  and  might  well  be  convicted  of 
murder,  a  conviction  of  Intentionally  pointing 
a  gun  at  deceased,  which  was  accidentally  dis- 
charged killing  him,  under  the  statute  providing 
therefor.   Is  proper.     Meyers  v.   State    (MIssl) 

23  So.  428. 

An  Instruction  in  the  prosecution  of  homicide 
that,  when  a  party  is  indicted  for  murder,  he 
may  be  convicted  of  manslaughter.  If  the  jury 
believe  from  the  evidence  that  he  was  guilty  of 
that  crime,  however,  is  erroneous.  In  not  de- 
fining what  constitutes  manslaughter  in  the 
first  degree.     State  v.  Sloan,  47  Ma  604. 

And  it  has  been  held  that,  in  a  prosecution 
for  a  murder  committed  in  the  perpetration  ot 
or  attempt  to  perpetrate,  a  felony,  the  jury 
has  no  option  but  to  find  the  accused  guilty  of 
murder  hi  the  first  degree.     People  v.  Sanchez, 

24  Cal.  17. 

And  Pa.  act  April  22,  1794,  i  8,  providing 
that  whensoever  any  person  shall  be  charged 
with  Involuntary  manslaughter,  happening  in 
consequ^ice  of  an  unlawful  act,  it  shall  and 
may  be  lawful  for  the  attorney  general,  with 
the  leave  of  the  court,  to  waive  the  felony  and 
to  proceed  and  charge  such  person  with  a  mis- 
demeanor, and  to  give  in  evidence  any  act  or 
acts  of  manslaughter,  though  permlsaive  In 
form.  Is  imperative,  the  expression  "may 
waive  the  felony**  meaning  that  he  shall  waive 
it,  and  does  not  permit  prosecuting  for  invol- 
untary manslaughter  as  for  a  felony ;  and  there 
cannot  be  a  conviction  for  a  misdemeanor  on 
an  indictment  for  a  felony  thereunder,  and 
therefore,  when,  on  an  indictment  for  murder, 
the  jury  find  that  the  defendant  Is  guilty  of 
manslaughter.  It  must  be  understood  to  be  vol- 
untary, and  not  involuntary,  manslaughter. 
Com.  V.  Gable,  7  Serg.  &  R.  423. 

And  while  a  person  Indicted  for  murder  may 
be  convicted  of  involuntary  manslaughter,  an 
indictment  for  murder  gives  no  notice  that  the 
commonwealth  will  prove  that  the  deceased 
died  within  six  months  after  the  injury  waa 
Inflicted,  within  the  meaning  of  Ky.  Gen.  Stat, 
chap.  29,  art.  4,  S  2,  providing  that  any  per- 
son who  shall  wilfully  strike,  stab,  thrust,  or 
shoot  another,  not  designing  thereby  to  pro- 
duce or  cause  his  death,  and  which  is  not  done 
In  self-defense,  or  In  an  attempt  to  keen  and 
preserve  the  peace,  or  In  the  lawful  arrest  uf, 
or  attempt  to  arrest,  a  person  charged  with 
felony  or  misdemeanor,  or  in  doing  any  other 
legal  act,  so  that  the  person  struck,  stabbed, 
thrust,  or  shot  shall  die  thereof  within  six 
months  next  thereafter,  shall  be  confined  in  the 
penitentiary  not  less  than  one,  nor  more  than 
six  years;  and  a  verdict  of  guilty  under  that 
act  cannot  be  found  under  an  Indictment  for 
murder.  Conner  v.  Com.  13  Bush,  714 ;  Buck- 
ner  v.  Com.  14  Bush,  601. 

In  the  above  case  Terrell  v.  Com.  13  Bnsb, 
253,  was  overruled  so  far  as  It  conflicts  with 
the  former  case;  but  this,  though  involving  a 
question  .is  to  dying  declarations,  is  not  a 
case  of  killing  In  the  commission  of  an  unlaw- 
ful act. 

See  also  Overby  v.  State,  116  Ga.  240,  41  8. 
B.  609,  itupra,  IV.  b;  Com.  v.  Bllderback.  2 
Pars.  SeL  Bq.  Caa.  447 ;  Morrisett  r.  People,  21 
Uow.  Pr.  203, — eupra,  XII.  b ;  Bruner  v.  State, 
58  Ind.  159;  Adama  ▼.  State,  65  Ind.  M5,— 
Mupra,  XII.  c. 
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b.  Effeot  of,  (u  a  bar, 

A  peraon  cannot  be  convicted  and  punished 
for  two  distinct  felonies  growing  out  of  the 
same  Identical  act,  and  where  one  is  a  neces- 
sarj  Ingredient  of  the  other,  and  the  state  has 
selected  and  prosecuted  one  to  conviction,  It 
presents  a  proper  case  for  the  interposition  of 
the  principle  that  a  man  shall  not  be  twice  put 
In  jeopardy  for  the  same  cause;  so  that,  when 
1  periion  has  been  convicted  of  the  crime  of 
arson,  he  may  plead  that  conviction  in  bar  of 
an  indictment  for  murder  committed  in  the 
same  burn  big,  by  the  burning  to  death  of  a  per- 
son in  the  building  burned.  State  v.  Cooper,  13 
N.  J.  L.  3G1,  25  Am.  Dec.  400. 

The  proper '  practice  in  such  a  case  is  to  in- 
dict and  try  for  the  higher  crime,  and  if  the 
part  of  the  offense  which  Is  peculiar  to  that 
is  not  proved,  and  all  that  is  necessary  to  con- 
stitute the  inferior  one  Is,  the  verdict  should 
convict  of  the  Inferior  felony,  and  acquit  as  to 
the  residue  of  the  charge.     Ihid. 

But  a  prosecution  for  the  murder  of  one  per- 
son in  an  attempt  to  perpetrate  a  robbery  is 
not  barred  by  the  conviction  of  the  same  person 
for  an  assault  with  Intent  to  rob  upon  another 
person,  though  the  transaction  is  the  same. 
Keaton  v.  State,  41  Tex.  Crim.  Rep.  621,  67  & 
W.  1125. 

And  an  acquittal,  on  a  count  in  an  indict- 
ment, charging  the  defendant  with  killing  an- 
other purposely  and  with  premeditated  malice, 
does  not  work  an  acquittal  upon  another  count 
in  the  same  indictment,  charging  the  killing  to 
have  been  done  In  the  perpetration  of  a  burg- 
lary, so  as  to  overturn  a  conviction  upon  a  ver- 
dict of  gdlty  on  the  second  count  Bissot  v. 
State,  68  Ind.  40& 

XVI.  OoncluHon, 

Homicide  In  the  commission,  or  attempted 
commission,  of  an  unlawful  act  was  murder  or 
manslaughter  at  common  law  according  to  the 
nature  and  turpitude  of  the  unlawful  act, 
though  there  was  neither  malice  nor  intent  to 
kill;  it  was  murder  if  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate,  a  felony, 
or  in  the  perpetration  of  a  criminal  act  nat- 
urally tending  to  destroy  life ;  and  it  was  man- 
slaoghter  if  committed  in  the  perpetration  of, 
or  attempt  to  perpetrate,  a  misdemeanor,  or  a 
crime  not  amounting  to  a  felony,  and  not  nat- 
orally  tending  to  destroy  life. 

In  most  of  the  United  States  statutes  have 
been  enacted  on  the  subject,  some  of  which 
make  a  killing  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  a  felony,  murder  in  the 
first  degree,  and  some  of  which  make  a  killing 
hi  the  perpretatlon  of,  or  attempt  to  perpetrate, 
certain  named  felonies  such  as  arson,  rape,  rob- 
bery, and  burglary,  murder  In  the  first  degree. 
These  statutes  have  not  changed  the  rules  of 
the  common  law  as  to  what  constitutes  mur- 
der; they  merely  divide  the  crime  of  murder 
into  degrees,  and  provide  what  kinds  of  murder 
shall  be  murder  in  the  first  degree.  And  a  kill- 
ing—at least  where  the  statute  provides  for 
"marder"  in  the  perpetration  of  a  felony,  as 
distinguished  from  "killing"  In  the  perpetra- 
tion of  a  felony — cannot  fall  within  their  pro- 
Tlaions  and  be  murder  In  the  first  degree,  un- 
less it  would  have  been  murder  at  common  law. 

Any  criminal  act  is  a  felony  at  common  law, 
and  within  the  meaning  of  general  statutes 
makhig  a  killing  in  the  commission  of  a  felony 
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murder  in  the  first  degree,  which  is  punishable 
either  capitally  or  by  imprisonment  in  state 
prison,  and  the  statutes  apply  to  new  felonies 
created  by  statute  when  the  act  was  not  pre- 
viously felonious,  as  well  as  to  the  common- 
law  felonies ;  and  the  doctrine  is  well  supported 
that  the  rule  applies  to  all  the  enumerated  fel- 
onies known  to  the  law,  including  Intentional 
violence  toward  the  person  killed,  though  there 
is  a  strong  holding  that  the  felony  must  con- 
stitute an  independent,  substantive  crime,  and 
not  be  an  ingredient  of  the  killing.  Where  the 
particular  felonies  in  the  perpetration  of  which 
a  killing  would  be  murder  in  the  first  degree 
are  named  in  the  statute,  however,  the  general 
rule  is  that  they  alone  are  included,  and  a  kill- 
ing in  the  perpetration  of,  or  attempt  to  per- 
I>etrate,  any  other  felony  would  at  most  be  only 
murder  in  the  second  degree. 

It  is  likewise  necessary  that  there  should 
have  been  such  a  legal  relation  between  the  fel- 
ony and  the  killing  that  it  may  be  said  that 
the  killing  occurred  by  reason  of  and  as  a-  part 
of  the  felony.  It  is  not  enough  that  the  kill- 
ing occurred  soon  after  the  felony  was  at- 
tempted or  committed ;  it  must  have  been  done 
within  the  ret  gesta  of  the  felony,  and  an  at- 
tempt to  commit  a  felony  within  the  rule  must 
have  been  something  more  than  a  mere  intent 
to  commit  it,  or  than  a  mere  preparation. 
There  must  have  been  some  act  done  in  pursu- 
ance of  the  intent  to  do  the  specific  act  con- 
stituting the  felony,  and  forming  one  of  the 
natural  series  of  acts  necessary  to  its  full  com- 
pletion. 

Killing  perpetrated  by  a  criminal  act  imme- 
diately dangerous  to  others,  evincing  a  de- 
praved mind  regardless  of  human  life,  although 
without  premeditated  design  to  effect  the  death 
of  any  particular  person,  is  also  declared  to  be 
murder  by  the  statutes  of  many  of  the  states, 
and  malice  may  be  implied  from  criminal  acts 
dangerous  to  life  at  common  law.  This  is 
known  as  universal  malice.  As  a  general  rule, 
however,  such  murder  Is  murder  of  the  second 
degree,  and  not  of  the  first. 

If  an  act  is  unlawful,  but  not  a  felony,  and 
sufliciently  dangerous  to  fall  under  the  con- 
demnation of  the  law,  but  not  directly  so,  and 
death  unintended  results  from  It,  the  homicide 
is  involuntary  manslaughter, — which  includes 
all  homicides  below  the  grade  of  murder  which 
are  neither  Justifiable  nor  excusable,  and  which 
are  the  accidental  result  of  some  unlawful  act ; 
and,  though  the  statutory  provisions  existing 
in  nearly,  if  not  all,  the  states,  dilfer  in  form, 
a  definition  generally  applicable  under  such 
statutes  Is,  that  it  consists  of  the  killing  of  a 
human  being  without  any  intention  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  of  a  law- 
ful act  which  might  probably  produce  such  a 
consequence,  in  an  unlawful  manner. 

To  render  one  guilty  of  involuntary  man- 
slaughter for  a  killing  without  design  while  In 
the  commission  of  an  unlawful  act,  however, 
the  act  must  have  been  malum  in  ae  as  distin- 
guished from  acts  malum  prohihitum,  which  are 
merely  prohibited  by  law,  but  not  otherwise 
wrong;  since  such  acts  do  not  supply  the  crim- 
inal intent  necessary  to  render  one  punishable 
for  the  killing.  And  the  rule  that  the  prelim- 
inary criminal  act  must  have  been  one  other 
than  personal  violence  to  the  person  killed  is 
well  supported ;  though  the  theory  that  the 
statute  is  expressly  applicable  to  all  crimes  or 
misdemeanors,  not  amounting  to  a  felony,  in- 
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eluding  intentional  violence  to  the  person 
killed,  is  gaining  ground.  The  rule  that  the 
killing  must  have  occurred  as  a  part  of  and  by 
reason  of  the  unlawful  act  In  order  to  render 
the  unlawful  act  effectual  to  characterize  the 
crime  of  killing  applicable  to  killing  In  the 
commission  of  a  felony,  Is  also  applicable  to 
Involuntary  manslaughter  in  the  commission  of 
an  unlawful  act. 

An  abandonment  of  the  unlawful  act,  how- 
ever, where  a  subsequent  accidental  killing  oc- 
curf>,  relieves  from  criminal  responsibility 
either  for  murder  or  manslaughter ;  but  the 
abandonment  must  have  been  before  the  act 
was  put  In  process  of  final  execution,  and  there 
must  have  been  no  outside  cause  prompting  it. 

A  murder  in  the  commission  of  a  felony  may 
be  charged  In  an  Indictment  therefor  in  the 
same  manner  as  an  ordinary  murder  with  mal- 
ice aforethought,  since  the  felony  and  the  kill- 
ing together  constitute  the  crime;  but  It  Is  not 
Improper  to  set  forth  the  felony  in  terms,  and 
an  indictment  for  Involunftary  manslaughter  in 
the  commission  of  an  unlawful  act  should  al- 
lege the  unlawful  act,  though  it  is  usually 
deemed  sufficient  to  describe  it  in  the  language 
of  the  statute. 

The  evidence  and  Instructions  in  such  cases 
are  governed  by  general  rules  of  criminal  evi- 
dence and  procedure  applied  to  the  peculiar 
facts  In  hand,  though  the  general  rule  prohib- 
iting evidence  of  other  crimes  does  not  render 
inadmissible  evidence  of  the  felony,  or  unlawful 
act;  and  a  lower  degree  of  murder  or  Involun- 
tary manslaughter  may  be  found  in  a  prosecu- 
tion for  murder  for  a  homicide  In  the  commis- 
sion of  an  unlawful  act ;  and  Involuntary  man- 
slaughter may  be  found  In  a  prosecution  for 
voluntary  manslaughter.  But  a  conviction  for 
a  lower  grade  of  homicide  than  that  charged 
cannot  be  had  when  the  crime  Involved  in  the 
lower  grade  contains  elements  not  involved  In 
the  higher  grade,  so  that  the  indictment  for 
the  higher  '  crime  would  not  give  notice  that 
such  elements  would  be  proved.  A  conviction 
of  either  the  felony  or  the  homicide  is  a  bar 
to  a  subsequent  prosecution  for  the  other,  on 
the  theory  that  a  man  cannot  be  convicted  and 
punished  for  two  distinct  crimes  growing  out 
of  the  same  act;  but  the  determination  on  a 
charge  of  the  commission  of  an  unlawful  act 
against  one  "has  no  effect  upon  a  prosecution 
for  the  killing  of  another  in  the  commission  of 
the  same  unlawful  act;  and  an  acquittal  on  an 
ordinary  count  does  not  effect  an  acquittal  un- 
der another  count  In  the  same  Indictment  for 
homicide  in  the  commission  of  a  felony. 

P.  H.  B. 


PEOPLE  of  the  State  of  New  York,  Beapta,, 

V. 

Albert  J.  ADAMS,  Appt. 

(176  N.  Y.  851.) 

1.    That    papers    were   selaed   In   -vlola- 


tlom   of  tlie  eoaatitatlomal   provislom 

protecting  one  against  unreasonable  searches 
and  seizures  does  not  prevent  their  being 
psed  in  evidence  against  him  If  he  la  placed 
on  trial  upon  a  crimhial  charge. 

2.  The  use  of  private  property  Hie- 
irally  selaed  bx  the  police  olileera 
against  one  accused  of  crime  does  not  violate 
the  constitutional  provision  that  no  one  shall 
in  any  criminal  case  be  compelled  to  be  a 
witness  against  himself. 

3.  A  statute  malclnir  It  aa  oflease 
kaovrlnirly  to  have  la  poasesBlon  aay 
papers  used  in  playing  policy  does  not  de- 
prive one  of  his  property  without  due  pro- 
cess of  law. 

4.  The  lesrlslatare  may  Impose  apoa 
one  In  whose  possession  papers  used 
In  playlnff  policy  are  found  the  burden 
of  showing  that  such  possession  was  not  with 
knowledge  and  In  violation  of  a  statute  mak- 
ing It  a  penal  offense. 

5.  A  statute  exempting  police  olileers 
front  the  presumption  that  posses- 
sion of  papers  used  In  playlnsr  policy 
was  with  luiowledKc  and  in  violation 
of  law  is  not  unconstitutional  as  class  legis- 
lation upon  the  ground  that  officers  whose 
duty  did  not  require  possession  of  such  papers 
might  thereby  be  exempted  from  the  opera- 
tion of  the  statute,  since  the  statute  will  be 
construed  to  further  its  objects. 

6.  A  statute  permlttlnsr  the  Imposition 
of  a  sentence  of  In&prlaonntent  with 
a  minimum  and  n&axln&nn&  terai  is 
not  unconstitutional  when  read  In  connection 
with  the  law  relating  to  prisons  by  which 
the  authorities  may,  under  certain  circum- 
stances, parole  a  prisoner  itt  the  termination 
of  a  minimum  term,  subject  to  his  good 
behavior,  and  to  the  liability  to  be  rearrest- 
ed in  case  of  breach  of  the  parole. 

(November  10,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Departinent^  afllrming 
a  judgment  of  a  Trial  Temr  for  New  York 
County  convicting  hinr  of  violation  of  the 
statute  against  possession  of  papers  used 
in   playing  policy.     Affirmed. 

Statement  by  Bartlett,  J.: 

Albert  J.  Adams  was  convicted  of  the 
crime  of  knowingly  having  possession  of  a 
writing,  paper,  and  document  representing 
and  being  a  record  of  a  chance,  share,  and 
interest  in  numbers  sold  in  a  gambling  game 
commonly  called  "policy,"  and  of  knowingly 
having  possession  of  papers  and  devices  such 
as  are  commonly  used  *in  carrying  on  and 
playing  the  game  called  "policy,"  in  viola- 
tion of  §  344a  of  the  Penal  Code,  and  ap- 


NOTE. — As  to  admissibility  tn  evidence 
against  accused  of  documents  or  other  things 
taken  from  him,  including  elfect  of  Illegal  and 
Improper  searches  and  seizures,  see  note  to 
State  V.  Edwards,  59  L.  R.  A.  465. 

For  validity  of  statute  making  it  criminal  to 
have  possession  of  property  capable  of  crlm- 
03  L.  R.  A. 


Inal  use,  see  State  v.  Lewis,  20  L.  R.  A.  52. 
and  note;  Mon  Luck  v.  Sears,  32  L.  R.  A.  738; 
and  Ford  v.  State,  41  L.  R.  A.  561. 

As  to  validity  of  law  providing  for  Indeter- 
minate sentences,  see  Miller  v.  StatQ,  40  L.  R. 
A.  109,  and  Murphy  v.  Com.  43  L.  R.  A.  154. 
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peaJs  from  an  order  of  the  appellate  division 
affirming  the  judgment. 

The  sections  of  the  Penal  Code  under 
which  conviction  was  had,  read  as  follows: 

**Sec.  344a.  A  person  who  keeps,  occupitt, 
or  uses,  or  permits  to  be  kept,  occupied,  or 
used,  a  place,  building,  room,  table,  estab- 
lishment, or  apparatus  for  policy  playing  or 
for  the  sale  of  what  are  commonly  called 
'lottery  policies,'  or  who  delivers  or  receives 
money  or  other  valuable  consideration  in 
playing  policy,  or  in  aiding  in  the  playing 
thereof,  or  for  what  is  commonly  called  a 
•lottery  policy,'  or  for  any  writing,  paper, 
or  document  in  the  nature  of  a  bet,  wager, 
or  insurance  upon  the  drawing  or  drawn 
numbers  of  any  public  or  private  lottery; 
or  who  shall  have  in  his  possession,  know- 
ingly, any  writing,  paper,  or  document,  rep- 
resenting or  being  a  record  of  any  chance, 
share,  or  interest  in  numbers  sold,  drawn,  or 
to  be  drawn,  or  in  what  is  commonly  called 
'policy,'  or  in  the  nature  of  a  bet,  wager,  or 
insurance,  upon  the  drawing  or  drawn  num- 
bers of  any  public  or  private  lottery ;  or  any 
paper,  print,  writing,  numbers,  device,  pol- 
icy slip,  or  article  of  any  kind  such  as  is 
commonly  used  in  carrying  on,  promoting, 
or  playing  the  game  commonly  called  'pol* 
icy;'  or  who  is  the  owner,  agent,  superin- 
tendent, janitor,  or  caretaker  of  any  place, 
building,  or  room  where  policy  playing  or 
the  sale  of  what  are  commonly  called  'lot- 
tery policies'  is  carried  on  with  his  knowl- 
edge or  after  notification  that  the  premises 
are  so  used,  permits  such  use  to  be  con- 
tinued, or  who  aids,  assists,  or  abets  in 
any  manner,  in  any  of  the  offenses,  acts,  or 
matters  herein  named, — is  a  common  gam- 
bler; and  punishable  by  imprisonment  for 
not  more  than  two  years,  and,  in  tine  discre- 
tion of  the  court,  by  a  fine  not  exceeding 
$1,000,  or  both. 

*'§  3445.  The  possession,  by  any  person 
other  than  a  public  officer,  of  any  writing, 
paper,  or  document  representing  or  being 
a  record  of  any  chance,  share,  or  interest  in 
numbers  sold,  drawn,  or  to  be  drawn,  or  in 
what  is  commonly  called  'policy,'  or  in  the 
nature  of  a  bet,  wager,  or  insurance  upon  the 
drawing  or  drawn  numbers  of  any  public  or 
private  lottery,  or  any  paper,  print,  writ- 
ing, numbers,  or  device,  policy  slip,  or  ar- 
ticle of  any  kind,  such  as  is  commonly  used 
in  carrying  on,  promoting,  or  playing  the 
game  commonly  called  'policy,'  is  presump- 
tive evidence  of  possession  thereof  knowin^^ly 
and  in  violation  of  the  provisions  of  §  344a/' 

The  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

Messrs.  Ii.  Itailiii  Kelloss  and  Alfred 
C.  Pette,  for  appellant: 

By  the  reception  in  evidence  of  the  defend- 
ed L.  R.  A. 


ant's  private  papers  seized  in  the  raid  of 
December  12th,  1901,  which  had  no  rela- 
tion whatsoever  to  the  game  of  policy,  the 
defendant's  constitutional  right  to  be  secure 
in  his  person,  papers,  and  effects  against  un- 
reasonable searches  and  seizures  was  vio- 
lated. 

Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  8up.  Ct.  Rep.  524;  Oounselman 
V.  Hitchcock,  142  U.  S.  647,  35  L.  ed.  1110, 

3  Inters.  Com.  Rep.  816,  12  Sup.  Ct.  Rep. 
195;  Ex  parte  Jackson,  96  U.  S.  727,  24  L. 
ed.  877;  United  -States  v.  Wong  Quong 
Wong,  94  Fed.  832;  Hoover  v.  McChesfiey, 
81  Ffd;  472;  Be  Pacific  Railway  Commis- 
sion, 32  Fed.  241;  Lester  v.  People,  150  111. 
408,  41  Am.  St.  Rep.  375,  23  N.  E.  387,  37 
N.  E.  1004;  Newberry  v.  Carpenter,  107 
Mich.  567,  31  L.  R.  A.  ^163,  61  Am.  St.  Rep. 
346,  65  N.  W.  530;  State  v.  Davis, 
108  Mo.  666,  32  Am.  St.  Rep.  640, 
18  S.  W.  894;  State  v.  Simmons  Hard- 
u:are  Co.  109  Mo.  118,  15  L.  R.  A.  676,  18 
S.  W.  1126;   Cooper  v.  State,  86  Ala.  610, 

4  L.  R.  A.  766,  11  Am.  St.  Rep.  84,  6  So. 
110;  Cooley,  Const.  Lim.  6th  ed.  pp.  263- 
367. 

The  protection  of  the  constitutional  pro- 
vision is  directed,  not  only  against  the  un- 
lawful seizure,  but  against  the  unlawful 
use  after  seizure.  There  are  ample  ways  to 
prove  a  person  charged  with  crime  guilty 
of  the  offense  without  the  invasion  and 
ransacking  of  his  private  papers. 

People  Y..Restell,  3  Hill,- 289;  Re  Nielsen, 
131  U.  S.  176,  33  L.  ed.  118,  9  Sup.  Ct.  Rep. 
672. 

The  statutes,  §§  344a  and  3446,  under 
which  the  indictment  was  found  and  the 
conviction  was  had,  are  tmconstitutional 
and  V(Ad  in  that  thereby  the  defendant  has 
been  deprived  of  his  liberty  and  property 
** without  due  process  of  law"  in  violation 
of  both  the  Federal  and  the  state  Constitu- 
tions. The.  statute  is  wholly  arbitrary  be- 
cause it  makes  an  entirely  innocent  act, 
via.,  the  possession  of  harmless  bits  of  paper, 
a  higl)ly  penal  offense. 

Colon  V.  IMk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302. 

Tlie  statutes  are  unconstitutional  because 
they  deny  to  persons  accused  the  equal  pnj- 
tection  of  the  laws. 

Cooley,  Const.  Lim.  6th  ed.  pp.  481-483. 

The  statutes  also  deprive  persons  accused, 
except  public  officers,  of  their  liberty  and 
property  "without  due  process  of  law." 

People  V.  Lryonj  27  Hun,  180;  State  v. 
Kartz,  13  R.  I.  528. 

The  statute  under  which  the  defendant 
was  sentenced  to  imprisonment  for  a  term, 
the  minimum  of  which  shall  not  be  less  than 
one  year  and  the  maximum  of  which  shall 
not  be  more  than  one  year  and  nine  months 
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(§667a  of  the  Penal  Code),  is  unconstitu- 
tional and  yoid. 

People  ea  rel.  Clark  v.  Warden  of  Bing 
Sing  Prison,  39  Misc.  113,  78  N.  Y.  Supp. 
5)07 ;  People  ex  reL  Abrams  v.  Fox,  77  App. 
Div.  245,  79  N.  Y.  Supp.  66. 

Mr.  Howard  S.  Gana,  with  Mr.  Will- 
iam Tr avers  Jerome,  for  respondents: 

Even  if  it  be  assumed  that  some  of  the 
papers  introduced  in  eyidence  were  illegally 
taken  from  the  possession  of  the  defend- 
ant, the  introduction  of  those  papers  in  evi- 
dence would  constitute  no. ground  of  error. 

People  V.  Gardner,  144  N.  Y.  119,  28  L. 
R.  A.  099,  43  Am.  St.  Rep.  741,  38  N.  E. 
1003;  People  v.  Van  Wormer,  176  Jo".  Y. 
188,  67  N.  E.  299 ;.l  Greenl.  Ev.  8  254a; 
Gindrat  v.  People,  138  111.  103,  27  N.  E. 
1085;  Com.  v.  Tihheits,  157  Mass.  519,  32 
N.  E.  910;  State  v.  Van  Tassel,  103  Iowa,  6, 
72  N.  W.  497;  Chastang  v.  State,  83  Ala. 
29,  3  So.  304;  Starohman  v.  State,  62  Ark. 
538,  36  S.  W.  940;  State  ▼.  Flynn,  36  N.  H. 
64;  Shields  v.  State,  104  Ala.  35,  53  Am. 
St.  Rep.  17,  16  So.  85;  State  t.  Atkinson, 
40  S.  C.  363,  42  Am.  St.  Rep.  877,  18  S.  E. 
1021;  WilUams  v.  State,  100  Ga.  511,  39  L. 
R.  A.  269,  28  S.  E.  624;  State  v.  Kaub,  15 
Mo.  App.  433;  Buloff  v.  People,  46  N.  Y. 
813. 

The  provision  of  law  under  which  the  de- 
fendant has  been  convicted  is  constitutional. 

Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  People  v.  Buffalo  Fish  Co.  164  N.  Y. 
03,  52  L.  R.  A.  -803,  79  Am.  St.  Rep.  622, 
58  N.  E.  34. 

The  provision  that  proof  of  possesseion 
constitutes  prima  facie  evidence  that  the 
[)08session  was  conscious  is  constitutional. 

People  V.  Cannon,  139  N.  Y.  32,  36  Am. 
St.  Rep.  668,  34  N.  E.  759;  Cooley,  Const. 
Lim.  pp.  367-369;  State  v.  Cunningham,  25 
Conn.  195;  Wooten  v.  State,  24  Fla.  335,  I 
L.  R.  A.  819,  6  So.  39 ;  Com.  v.  Williams,  6 
'^rray,  1 ;  Stat3  v.  Hurley,  54  Me.  562 ;  State 
V.  Biggins,  13  R.  I.  330;  State  v.  Mellor,  13 
U.  I.  666;  Com.  v.  Kelly,  10  Cush.  69; 
Meadoiccroft  v.  People,  163  111.  56,  35  L.  R. 
A.  176,  54  Am.  St.  Rep.  447,  45  N.  E*.  303; 
State  V.  Buck,  120  Mo.  479,  25  S.  W.  573; 
State  V.  Beach,  147  Ind.  74,  36  L.  R.  A. 
179,  46  N.  E.  145;  Morgan  v.  State,  117  Ind. 
569,  19  N.  E.  154. 

Section  344  b  doer  not  provide  for  class 
legislation. 

People  V.  Cannon,  139  N.  Y.  32,  36  Am. 
St.  Rep.  668,  34  N.  E.  750;  People  v.  Stede- 
ker,  175  N.  Y.  67,  67  N.  E.  132;  People  v. 
Noelke,  29  Hun,  461,  94  N.  Y.  137,  46  Am. 
Rep.  128. 

The  indeterminate  sentence  law  is  con- 
stitutional. 

People  ex  rel.  Ahrams  v.  Fox,  77  App. 
Div.  245.  79  N.  Y.  Supp.  56;  State  ex  rel. 
63  L.  R.  A. 


Atty.  Gen.  v.  Peters,  43  Ohio  St.  629,  4  N. 
E.  81;  People  ex  rel.  Bradley  v.  lUinotM 
State  Reformatory,  148  111.  413,  23  L.  R.  A. 
139,  36  N.  E.  76;  George  v.  People,  167  111. 
447,  47  N.  E.  741;  Miller  v.  State,  149  Ind. 
607,  40  L.  R.  A.  109,  49  N.  E-  894;  Com. 
V.  Brown,  167  Mass.  144,  45  N.  E.  1 ; 
Oliver  v.  Oliver,  169  Mass.  692,  48  N.  E. 
843;  Murphy  v.  Com.  172  Mass.  264,  43  L. 
R.  A.  164,  70  Am.  St  Rep.  266,  52  N.  E. 
506;  Dreyer  v.  Illinois,  187  U.  S.  71,  47  L. 
ed.  79,  23  Sup.  Ct.  Rep.  28. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

As  this  is  a  unanimous  decision  of  the  ap- 
pellate division  of  the  supreme  court  that 
there  is  evidence  supporting  or  tending  to 
sustain  the  verdict  of  the  jury,  it  is  only 
necessary  to  consider  the  facts  sufficiently 
to  determine  the  questions  of  law  presoited 
by  this  appeal. 

It  appears  that  the  defendant  occupied  aa 
office  in  the  city  of  New  York,  wherein  were 
his  desk,  trunk,  tin  boxes,  and  other  arti- 
cles of  personal  property.  On  a  certain  oc- 
casion when  the  defendant  was  in  his  office, 
the  officers  ol  the  law  appeared  and  stated 
that  they  had  a  search  warrant.  The  de- 
fendant replied,  in  substance,  before  they 
proceeded  to  execute  the  same,  that  it  was 
not  his  office,  and  that  they  would  proceed 
at  their  peril.  The  officers  thereupon  placed 
the  defendant  under  arrest  and  searched  the 
premises.  A  large  amount  of  papers  was 
seized,  which  may  be  divided  into  two 
classes:  (1)  The  papers  referred  to  in  the 
section  of  the  Penal  Code  under  which  this 
indictment  was  found;  (2)  and  papers  re- 
lating to  the  private  affairs  of  defendant. 
The  evidence  discloses  in  detail  the  manner 
of  conducting  the  gambling  game  known 
as  "policy,'*  from  which  it  appears  that  cer- 
tain papers  are  sent  to  a  central  point  from 
different  offices  or  places  in  the  city  where 
the  game  is  conducted,  known  as  "manifold 
sheets."  Among  the  papers  seized  in  de- 
fendant's office  were  3,500  of  these  manifold 
sheets,  upon  some  of  which  were  indorse- 
ments and  entries  in  his  handwriting.  At 
the  trial  these  manifold  sheets  were  intro- 
duced in  evidence  as  papers  described  in  § 
344a  of  the  Penal  Code.  The  private  papers 
of  the  defendant  were  introduced  in  evidence 
for  the  double  purpose  of  furnishing  stand- 
ards of  his  handwriting,  and  also  tending  to 
prove  that  the  office  in  which  the  papers  re- 
lating to  the  game  of  policy  were  found  was 
occupied  by  him.  There  were  also  other 
books  and  papers  put  in  evidence,  in  the 
handwriting  of  the  defendant,  relating  to 
the  entries  on  the  manifold  sheets,  that  need 
not  be  more  particularly  described. 

The  first  point  made  by  the  learned  coun- 
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sel  for  the  appellant  is  that  by  reason  of  the 
seizure  of  defendant's  papers,  as  in  the  man- 
ner described,  the  defendant's  constitutional 
right  to  be  secure  in  his  person,  papers,  and 
effects  against  .unreasonable  searches  and 
seizures  was  violated,  and  he  was  also  there- 
by compelled  to  be  a  witness  against  him- 
self in  contravention  of  the  4th,  5th,  and 
14th  articles  of  the  Amendments  to  the 
Constitution  of  the  United  States,  and  arti- 
cle 1,  §  6,  of  the  Constitution  of  the  state  of 
New  York,  and  §  11  of  the  Bill  of  Rights  of 
this  state. 

Articles  4  and  5  of  the  Amendments  to 
the  Constitution  of  the  United  States  do 
not  apply  to  actions  in  the  state  courts. 

Tliis  first  point,  as  stated,  involves  two 
distinct  propositions,  that  must  be  separated 
in  considering  them.  The  first  is  an  al- 
leged violation  of  the  Bill  of  Rights,  which 
protects  a  citizen  against  unreasonable 
searches  and  seizures,  and  the  other  is  an 
allied  violation  of  the  Constitution  by 
compelling  a  person  in  a  criminal  case  to  be 
a  witness  against  himself. 

There  were  two  classes  of  papers  seized 
at  the  time  the  search  warrant  was  exe- 
cuted. The  legality  of  the  seizure  of  the 
papers  described  in  the  section  of  the  Penal 
Code  under  which  the  indictment  was  found 
cannot  be  successfully  challenged.  It  there- 
fore remains  to  consider  the  effect  of  seizing 
the  private  papers  of  the  defendant.  In 
1  Greenleaf  on  Evidence,  §  254a,  the  learned 
author  says:  ''It  may  be  mentioned  in  this 
plaee  that,  though  papers  and  other  subjects 
of  evidence  may  have  been  illegally  taken 
from  the  possession  of  the  party  against 
whom  they  are  offered,  or  otherwise  un 
lawfully  obtained,  this  is  no  valid  objection 
to  their  admissibility,  if  they  are  pertinent 
to  the  issue.  Ttie  court  will  not  take  notice 
how  they  were  obtained,  whether  lawfully 
or  unlawfully,  nor  will  it  form  an  issue  to 
determine  that  question."  In  Com,  v.  Tib- 
hetU,  157  Mass.  519,  32  N.  E.  910,  it  was 
held  as  follows:  "Evidence  which  is  perti- 
nent to  the  issue  is  admissible,  although  it 
may  have  been  procured  in  an  irregular  or 
even  an  illegal  manner.  A  trespasser  may 
testify  to  pertinent  facts  observed  by  him, 
or  may  put  in  evidence  pertinent  articles 
or  papers  found  by  him  while  trespassing. 
For  the  trespass  he  may  be  held  re- 
sponsible civilly,  and  perhaps  criminal- 
ly, but  his  testimony  is  not  thereby 
rendered  incompetent.  Com,  v.  Dana,  2 
Met.  329,  337;  Com,  ex  rel.  Parker  v. 
Certain  Lottery  Ttckets,  5  Cush.  369,  374; 
Com.  V.  Certain  Intoxioating  Liquors,  4 
Allen,  593,  600;  Com,  v.  Welsh,  110  Mass. 
369;  Com,  v.  Taylor,  132  Mass.  261;  Com, 
V.  Keenan,  148  Mass.  470,  20  N.  E.  101.  See 
also  Com.  v.  Ryan,  157  Mass.  403,  32  N.  E. 
e3L.R.  A. 


349;  1  Greenl.  Ev.  §§  229,  264a;  1  Taylor, 
Ev.  §  922;  1  Bishop,  Crim.  Proc.  3d  ed.  8 
246."  In  this  state  the  same  principle  has 
been  recognized  in  Ruloff  v.  People,  45  N. 
Y.  213,  and  a  kindred  principle  in  People 
V.  Van  Wormer,  176  N.  Y.  188,  195,  67  N.  E. 
299.  The  underlying  principle  obviously  is 
that  the  court,  when  engaged  in  trying  a 
criminal  cause,  will  not  take  notice  of  the 
manner  in  which  witnesses  have  possessed 
themselves  of  papers  or  other  articles  of 
personal  property  which  are  material  and 
properly  offered  in  evidence.  In  the  case 
before  us,  if  there  has  been  any  illegal  in- 
vasion of  the  rights  of  this  defendant  by 
reason  of  alleged  unlawful  searches  and 
seizures  of  private  papers,  his  remedy  is  in 
an  independent  proceeding,  not  necessary  to 
be  considered  at  this  time.  We  do  not  wish 
to  be  understood  as  expressing  an  opinion 
in  regard  to  the  seizure  of  defendant's  pri- 
vate papers.  When  the  officers  entered  the 
defendant's  office,  he  assured  them  he  did 
not  occupy  it,  and  that  they  would  proceed 
at  their  peril.  It  is  beyond  dispute  that 
the  question  as  to  who  occupied  the  office 
was  most  material  in  connecting  the  defend- 
ant with  the  manifold  sheets  and  other 
papers  seized,  relating  to  the  game  of  policy^ 
and  that  the  private  papers  were  important 
in  this  connection.  The  same  may  be  said 
as  to  the  standards  of  defendant's  hand- 
writing. 

The  next  question  is  whether  this  defend- 
ant was  compelled  to  be  a  witness  against 
himself,  in  violation  of  the  Constitution  of 
this  state   (art.  1,  8  6).     The  appellant's 
counsel  places  great  reliance  upon  the  case 
of  Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  holding  that 
an  act  of  Congress  which  authorizes  a  court 
of  the  United  States,  in  revenue  cases,  on 
motion  of  the  government  attorney,  to  re- 
quire the  defendant  or  claimant  to  produce 
in  court  his  private  books,  invoices,  and  pa- 
pers, or  else  the  allegations  of  the  attorney 
be  taken  as  confessed,  was  unconstitutional, 
being  repugnant  to  the  4th  and  5th  articles 
of  the  Amendments  to  the  Constitution  of 
the   United   States.     Article   4   deals   with 
searches  and  seizures,  and  article  5  contains 
language  identical  with  our  state  Constitu- 
tion, already  quoted,  to  the  effect  that  no 
person /'shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself."     In 
the  case  at  bar  the  defendant  was  not  sworn 
as  a  witness,  nor  was  he  required  to  produce 
any  books  or  papers.    So  far  as  this  case  is 
concerned,  as  already  pointed  out,  the  man- 
ner in  which  the  witnesses  for  the  people 
became  possessed   of  the  documentary  evi« 
dence  is  a  matter  of  no  importance.    We  are 
of  the  opinion,  therefore,  that  the  defendant 
was  not,  in  any  legal  sense,  called  upon  to 
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be  a  witness  against  himself  in  this  crim- 
inal proceeding. 

The  next  point  argued  by  the  appellant's 
counsel  is  that  §§  S44a  and  3446  of  the 
Penal  Code,  under  which  the  indictment  was 
found  and  the  conviction  had,  are  unconsti- 
tutional and  void,  for  the  reason  that  the' 
defendant  has  been  deprived  of  his  liberty 
and  property  without  due  process  of  law,  in 
violation  of  both  the  Federal  and  state 
Constitutions.  We  have  here  presoited  two 
distinct  questions.  We  are  unable  to  agree 
with  the.  contention  of  appellant's  counsel 
that  these  sections  are  to  be  read  together. 
Section  344a  creates  the  crime  of  which  the 
defendant  stands  convicted.  It  is  complete 
in  itself,  and  is  in  no  way  dependent  upon 
the  provisions  of  §  344 &.  The  latter  sec- 
tion establishes  a  rule  of  evidence  only. 

As  to  the  alleged  unconstitutionality  of 
§  344a  of  the  Penal  Code:  By  article  1,  8 
9,  of  the  Constitution  of  this  state,  it  is 
provided  as  follows:  "Nor  shall  any  lottery 
or  the  sale  of  lottery  tickets,  poolselling, 
bookmaking,  or  any  other  kind  of  gambling, 
hereafter  be  authorized  or  allowed  within 
this  state."  Section  336  of  the  Penal  Code 
provides:  "It  is  unlawful  to  keep  or  use 
any  table,  cards,  dice,  or  any  other  article 
or  apparatus  whatever,  commonly  used  or 
intended  to  be  used  in  playing  any  game  of 
cards  or  faro,  or  other  game  of  chance,  upon 
which  money  is  usually  wagered,  at  any  of 
the  following  places,"  etc  Section  344a  im- 
mediately follows  a  section  of  the  Penal 
Code  dealing  with  keeping  betting  and 
gambling  establishments,  and  is  an  ampli- 
fication of  the  law  looking  to  the  suppres- 
sion of  gambling;  it  being  aimed  at  the 
game  of  policy,  so  called,  which  offered  an 
opportunity  to  the  poorer  classes  of  mak- 
ing trifling  bets,  and  who  could  ill  afford  to 
lose  their  small  earnings.  The  papers  re- 
ferred to  in  in  section  344a  are  to  be  re- 
garded the  same  as  the  tools  of  a  burglar 
or  the  general  gambling  apparatus  which 
are  dealt  with  in  the  Penal  Code.  The  legis- 
lature, in  addition  to  its  ample  gen- 
eral poAvers  in  dealing  with  the  crime 
of  gambling,  has  the  sanction  of  the 
constitution  of  the  state.  The  legis- 
lature, in  order  to  protect  game,  has  raadi 
it  an  offense  for  a  person  to  have  in  his 
possession  game  birds  of  the  kind  specified 
after  a  certain  date.  Phelps  v.  Racey,  60 
N.  Y.  10,  14,  19  Am.  Rep.  140.  This  court 
said  in  the  case  last  cited :  "The  legislature 
may  pass  many  laAvs,  the  effect  of  which 
may  be  to  impair,  or  even  destroy,  the  right 
of  property.  Private  interests  must  yield 
to  the  public  advantage.  All  legislative 
powers  not  restrained  by  express  or  implied 
provisions  of  the  Constitution  may  be  ex- 
ercised. .  •  .  The  measures  best  adapted 
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to  this  end  are  for  the  legislature  to  de- 
termine, and  courts  cannot  review  its  dis- 
cretion. If  the  regulations  operate  in  any 
respect  unjustly  or  oppressively,  the  proper 
remedy  must  be  applied  by  that  body."  See 
also  People  y.  Buffalo  Fish  Co,  164  N.  Y. 
93,  52  L.  R.  A.  803,  79  Am.  St.  Rep.  622,  58 
N.  E.  34.  We  have  in  the  game  laws  a 
more  extreme  exercise  of  the  legislative 
power  to  interfere  with  the  ownership  of 
property  for  the  public  good  than  is  dis- 
closed in  the  section  under  eonsideration. 
We  are  of  the  opinion  that  this  section  is 
constitutional. 

Section  3446  provides  that  the  possession 
by  any  person,  other  than  a  public  officer,  of 
certain  papers  used  in  carrying  on,  promot- 
ing, or  playing  the  game  commonly  called 
"policy,"  is  presumptive  evidence  of  posses- 
sion thereof  knowingly  and  in  violation  of 
the  provisions  of  8  344a.  The  learned  trial 
judge,  in  charging  the  jury,  called  their 
attention  to  this  statute,  and  explained  its 
application  and  limitations.  To  this  charge 
no  exco|jlion  was  taken,  and  the  question  of 
the  constitutionality  of  this  section,  there- 
fore, is  not  presented.  In  People  v.  Spiegcf, 
143  N.  Y.  107,  113,  38  N.  E.  284,  it  was 
held  that  a  party  may  waive  the  benefit  of 
even  a  constitutional  provision.  As  this  is 
a  question  of  public  importance,  we  will  dis- 
regard the  alleged  waiver  and  consider  the 
merits.  As  already  stated,  this  section  cre- 
ates no  offense,  but  prescribes  a  rule  of  evi- 
dence, subject  to  certain  limitations.  In 
People  V.  Cannon,  139  N.  Y.  32,  42,  43,  36 
Am.  St.  Rep.  668,  34  N.  E.  759,  762,  this 
court  said:  "It  is  said  the  legislature  can 
create  and  define  a  crime,  but  it  cannot  de- 
clare what  shall  be  prima  facie  evidence  of 
its  commission.  Whether  the  crime  as  de- 
fined by  the  legislature  has  been  committed 
by  an  accused  is  a  question  for  the  court 
and  jury,  and  it  is  claimed  that  no  direction 
to  the  court  or  jury  as  to  what  shall  be 
considered  prima  facie  proof  can  be  given 
by  the  legislature.  .  .  .  The  l^slature 
of  this  state  possesses  the  whole  legislative 
power  of  the  people,  except  so  far  as  such 
power  may  be  limited  by  our  Constitution. 
Bank  of  Chenango  v.  Broum,  26  N.  Y.  467. 
The  power  to  enact  such  a  provision  as  that 
under  discussion  is  founded  upon  the  juris- 
diction of  the  legislature  over  rules  of  evi- 
dence both  in  civil  and  criminal  cases.  This 
court  has  lately  had  the  question  before  it. 
Excise  Comrs.  v.  Merchant,  103  N.  Y.  143, 
57  Am.  Rep.  705,  8  N.  E.  484.  ...  It 
cannot  be  disputed  that  the  courts  of  this 
and  other  states  are  committed  to  the  gen- 
eral principle  that  even  in  criminal  prosecu- 
tions the  legislature  may,  with  some  limita- 
tions, enact  that  when  certain  facts  have 
been  proved  they  shall  be  prima  facie  evi- 
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dence  of  the  existence  of  the  main  fact  in 
question."  This  principle  has  been  approved 
in  a  number  of  states.  The  legislature,  in 
the  section  under  consideration,  has  gone  a 
step  further,  and  provided  that  the  posses- 
sion by  any  person,  other  than  a  public 
officer,  of  the  various  papers  and  writings 
used  in  carrying  on,  promoting,  or  playing 
the  game  commonly  called  "policy,"  is  pre- 
sumptive evidence  of  possession  thereof 
knowingly  and  in  violation  of  the  provisions 
of  §  344a.  In  other  words,  the  legislature 
has  cast  the  burden  of  proof  upon  the  person 
who  has  iu  his  possession  these  incriminat- 
ing papers.  The  fullest  opportunity  is  af- 
forded him  to  rebut  this  statutory  presump- 
tion. The  exercise  of  this  power  is  clearly 
within  constitutional  limitations,  and  calcu- 
lated to  aid  the  people  in  prosecuting  per- 
sons engaged  in  this  form  of  gambling. 

The  appellant,  in  discussing  this  section, 
raises  the  additional  point  that  it  is  class 
I^slatiou,  for  the  reason  that  it  excepts 
from  its  provisions  public  officers.  It  is  ar- 
gued that  a  notary  public  is  a  public  officer, 
and  that  he  might  be  knowingly  in  posses- 
sion of  these  papers  used  in  the  game  of 
policy  with  impunity.  It  is  true,  if  we  give 
a  literal  construction  to  the  language  of 
this  section,  that  the  statement  is'  war- 
ranted; but  the  rule  is  that  all  statutes 
must  be  reasonably  construed,  and  in  this 
case  it  is  obvious  that  the  legislature  in- 
tended to  except  those  public  officers  who  in 
the  discharge  of  their  official  duties  were 
necessarily  at  times  the  custodians  of  these 
papers.  The  section  under  consideration  is 
dearly  constitutional. 

The  appellant  makes  the  further  point 
th&t  the  statute  under  which  the  defendant 
was  sentenced  to  imprisonment  for  a  term, 
the  minimum  of  which  shall  be  not  less 
than  one  year,  and  the  maximum  shall  be 
not  more  than  one  year  and  nine  months,  is 
unconstitutional.  Section  087 a  of  the  Penal 
Code  was  enacted  in  1901  (Laws  1901,  p. 
1115),  presumably  in  the  interest  of  the 
defendants  who  had  never  before  been  con- 
victed of  a  felony.     The  fixing  of  a  maxi- 


mum and  minimum  sentence  is  to  be  con- 
sidered in  connection  with  the  law  relating 
to  prisons.  Sections  74-83,  2  Birdseye's 
Rev.  Stat.  3d  ed.  pp.  2737-273*9.  In  brief, 
it  is  provided  (§77)  that  the  superintend- 
ent of  state  prisons  shall  cause  to  be  kept 
a  record  of  each  prisoner  therein  confined 
upon  an  indeterminate  sentence;  and,  if  it 
shall  appear  (§  78)  to  the  board  of  com- 
missioners of  paroled  prisoners  that  there  is 
a  reasonable  probability  that  such  prisoner 
will  live  and  remain  at  liberty  without 
violating  the  law,  the  board  is  permitted  to 
release  him  on  parole  after  service  of  the 
minimum  sentence,  but  until  the  expiration 
of  the  maximum  term  he  is  not  absolutely 
discharged,  and  is  liable  to  rearrest  if  he 
violates  his  parole.  This  is  a  merciful  ex- 
ercise of  legislative  power,  which  has  been 
repeatedly  approved  by  the  supreme  court. 
This  form  of  legislation  has  been  sustained 
by  the  courts  of  many  other  states.  The 
provisions  to  which  attention  has  already 
been  called,  relating  to  the  release  of 
paroled  prisoners,  remove  some  of  the  ob- 
jections urged  by  the  appellant.  The  legisla- 
tioi\  complained  of  is  constitutional,  and  in 
the  interest  of  the  defendant,  who  stands  be- 
fore the  court  charged  with  a  first  offense. 

The  appellant,  in  his  final  point,  argues 
that  the  court  erred  to  the  prejudice  of  the 
defendant  in  refusing  to  allow  evidence  as 
to  the  nonexistence  of  a  search  warrant  at 
the  time  the  papers  were  removed  from  the 
office  of  defendant.  We  have  already  pointed 
out  that  the  court  will  not  take  notice  of 
the  allegation  that  the  possession  of  the 
papers  offered  in  evidence  on  a  criminal  trial 
has  been  unlawfully  acquired.  It  follows 
that  the  questions  asked  of  the  witness  Cuff 
were  immaterial.  The  fact  that  an  officer 
engaged  in  the  search  of  defendant's  office 
for  papers  testified  that  there  was  a  search 
\»arrant  does  not  vary  the  situation. 

The  judgment  of  conviction  and  the  order 
appealed  from  should  he  a/firmed, 

Parker,  Ch.  J.,  and  Gray,  O'Brien, 
Haight,  Martin,  and  Vann,  JJ.,  concur. 
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TIST, in  Philadelphia. 


APPEAL  OF  Charles  J.  MOORE  et  al 

(205  Pa.  543.) 

A  eliarter  may*  In  the  exercise  of  the 


NoTK. — ^As  to  right  of  Christian  Scientist  to 
practise   healing,   see.   in   this   series,    State   v. 
Baswell,  24  L.  B.  A.  68,  and  State  v.  Mylod,  41 
L.  R.  A.  428. 
63L.R.  A. 


•onnd  discretion  of  the  conrt,  be  re- 
fused to  a  relifffons  aodetr  which  is 
organized  to  promulgate  not  only  religions 
views,  but  a  method  of  treating  disease  by 
prayer,  based  upon  the  theory  that  It  bas  no 
actual  existence,  which  theory  is  opposed  to 
Che  general  po1ic>  of  the  state  as  shown  by 
the  quarantine  laws  and  those  prescribing  the 
qualification  of  persons  who  shall  be  licensed 
to  practise  medicine. 

(May  4,  1903.) 
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APPEAL  by  petitioners  from  a  decree  of 
the  Court  of  Common  Pleas  No.  4  for 
Philadelphia  County,  dismissing  exceptions 
to  a  master's  report  which  recommended 
the  refusal  of  a  corporate  charter  to  a  re- 
ligious organization.    Affirmed, 

The  facts  are  stated  in  the  master's  re- 
port, which  was  as  follows: 

The  applicants  are  members  of  a  congre- 
gation composed  of  about  180  persons  who 
liavc  been  worshiping  in  the  church  edifice 
on  Chestnut  street,  above  Eighteenth  street. 
They  have  been  a  congregation  for  about 
ten  years,  and  desire  to  be  incorporated  ais 
a  church  under  the  laws  of  the  state  of 
Pennsylvania.  The  purposes  for  which  they 
desire  to  be  incorporated  are  stated  in  clause 
I  of  their  application,  as  follows:  'To  estab- 
lish and  maintain  a  place  for  the  support  of 
public  worship  and  to  preach  the  gospel  ac- 
cording to  the  doctrines  of  Christ  Jesus  as 
found  in  the  Bible  and  the  Christian  Science 
text-book,  'Science  and  Health,  with  Key 
to  the  Scriptures,'  by  Mary  Baker  G.  Eddy." 
The  witnesses  uniformly  agree  that  the 
Christian  Science  Churoh  "differs  from  other 
Christian  beliefs  in  endeavoring  to  practise 
the  entire  command  of  the  Master,  who 
founded  the  Christian  religion,  in  which  he 
said :  'Preach  the  gospel  and  heal  the  sick.' 
The  ordinary  church  attempts  merely  to 
preach  the  gospel.  The  Christian  Science 
Church  preaches  the  gospel  and  heals  the 
sick."  It  appears  that  the  method  of  heal- 
ing the  sick  is  simply  and  solely  by  inaudi- 
ble prayer.  The  book  of  Mrs.  Eddy,  enti- 
tled, "Science  and  Health,  with  Key  to  the 
Scriptures,*'  shows  that  the  church  is  not 
only  an  organization  to  inculcate  a  creed  or 
to  establish  a  form  of  worship,  but  also  to 
accomplish  the  cure  of  disease.  Not  only 
does  the  church  preach  the  gospel  as  found 
in  Lhe  Bible  and  in  the  book  of  Mrs.  Eddy, 
but  it  also,  through  its  healers,  attempts 
the  cure  of  disease.  In  fact,  tiie  longest 
chapter  in  the  book  is  entitled  "Christian 
Science  Practice,"  and  contains  instructions 
in  detail  as  to  the  mode  of  treatment.  The 
fundamental  principle  of  the  teaching  is 
that  what  is  termed  "disease"  has  no  real 
existence.  The  doctrine  is  set  forth  on  page 
188  as  follows:  "What  is  termed  'disease' 
does  not  exist;"  and  on  page  184  as  follows: 
"The  so-called  laws  of  health  are  simply 
laws  of  mental  belief.  The  premises  being 
erroneous,  the  conclusions  are  v/rong.  Truth 
makes  no  laws  to  regulate  sickness,  sin,  or 
death;  for  th^se  are  unknown  to  the  truth, 
and  should  not  be  recognized  by  man  ad 
reality."  Again,  on  pages  393,  394,  the  doc- 
trine is  taught  that  man  is  never  sick,  that 
his  belief  that  he  is,  is  the  disease  and  the 
cause  of  it,  and  that  the  universal  and  per- 
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feet  remedy  is  to  understand  that  his  sick- 
ness is  not  real;  and  again,  on  page  395: 
"When  divine  science  overcomes  faith  in  ma- 
teria medica,  and  faith  in  God  destroys  faith 
in  drugs  and  all  material  methods  of  heal- 
ing, sin,  sickness,  and  death  will  disappear;" 
and  again,  on  page  400:  "When  disease  is 
once  destroyed  in  mind,  the  fear  of  it  is 
gone,  and  therefore  it  is  thoroughly  cured;" 
and  again,  on  page  176:  "Christian  Science 
heals  organic  disease,  as  well  as  functional. 
It  finds  that  decided  types  of  acute  disease 
are  quite  as  ready  to  yidd  to  truth  as  the 
less  distinct  types  and  chronic  forms  of  dis- 
eaae.  It  handles  the  most  malignant  oon- 
tagi<»i  with  perfect  assurance."  The  chap- 
ter on  "Christian  Science  Practice"  contains 
instructions  for  the  treatment  and  cure  of 
disease  upon  the  idea  that  disease  is  simply 
an  idea  of  the  mind,  as  set  forth  in  the  above 
extracts  from  the  book.  The  healers  who 
engage  in  the  cure  of  the  disease  are  consti- 
tuted by  the  readers  at  the  differoit 
churches,  and  in  fact^  according  to  the  book, 
any  of  its  students  can  acquire  the  power 
to  heal  and  cure  disease  in  the  mode  therein 
prescribed.  It  is  the  common,  but  not  uni- 
versal, practice  for  these  healers  to  receive 
a  compensation  for  their  services.  As  I 
have  already  said,  their  services  chiefly  con- 
sist in  inaudible  prayer,  and  either  in  the 
presence  or  far  away  from  the  patient.  The 
facts  are  substantially  the  same  as  those 
passed  upon  by  Judge  Pennypacker  in  court 
of  common  pleas  No.  2,  in  a  similar  acUon, 
although  they  have  been  not  testified  to  in 
such  great  detail  as  appeared  in  the  report 
of  that  case,  from  which  it  can  be  said,  as 
he  said  there:  "It  is  quite  clear,  therefore, 
that  what  is  proposed  is  much  more  than  a 
church,  since  there  is,  besides,  to  be  estab- 
lished a  system  for  the  treatment  of  disease, 
to  be  carried  into  effect  by  persons  trained 
for  the  purpose,  who  may  receive  compensa- 
tion for  their  services."  It  seems  clear  to 
the  master  that  the  evidence  and  the  teach- 
ing of  Mrs.  Eddy's  book  show  that  there  is 
to  be  established  not  only  a  place  for  wor- 
ship, but  also  for  the  establishment  of  a  sys- 
tem for  the  practice  of  the  art  of  healing. 
Medicine  has  been  defined  to  be  "the  art  of 
preventing,  curing,  or  alleviating  diseases, 
and  remedying,  as  far  as  possible,  the  re- 
sults of  violence  and  accident."  The  sys- 
tem taught  by  Mrs.  Eddy's  book  certainly 
would  come  under  this  definition  of  the  word 
''medicine,"  and  it  would  seem  that  she  her- 
self conceded  it;  for,  on  page  463  of  her 
book,  she  states  the  result  of  her  work  as 
follows:  "In  founding  an  ethical  and  medi- 
cal system,  I  have  labored  to  expound  divine 
principle,  not  to  exalt  pers<mality."  The 
witnesses  who  testified  before  the  neater  in 
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this  case  are  very  dear  that  <»ie  of  the  prime 
parposee  of  their  church,  and  the  one  that 
distinguishes  it  from  the  orthodox  church, 
is  that  it  attempts  to  heal  the  sick.  It  is 
impossible  to  conceive  of  the  Christian  Sci- 
ence Church,  except  as  associated  with  the 
idea  of  healing  or  curing  the  sick. 

Section  3  of  the  act  of  April  29,  1874 
(P.  L.  73),  requires  the  court  to  examine 
the  application  for  the  charter,  and  approve 
of  it  if  it  shall  appear  in  proper  form,  and 
"not  injurious  to  the  community."  There 
is  no  enumeration  in  the  said  section  of 
those  things  that  shall  be  considered  injuri- 
ous to  the  community,  and  it  would,  there- 
fore, seem  that  the  judicial  discretion  must* 
be  exercised  with  a  view  to  the  general  pol- 
icy of  the  law  as  it  prevails  at  the  time  the 
application  is  made.  The  question  then 
arises  whether  the  practice  of  the  art  of 
healing  or  curing  disease  in  the  manner  set 
forth  in  Mrs.  Eddy's  book  is  injurious  to 
the  oommimity.  This  question  will  be  de- 
termined by  the  court's  view  of  the  general 
policy  of  the  law  in  the  treatment  of  dis- 
ease. Ample  l^^lation  exists  to  indicate 
what  that  policy  is.  The  fundamental  prin- 
ciple upon  which  that  legislation  is  based 
is  that  disease  has  a  real  existence,  and  in 
many  cases  is  infectious  or  contagious.  All 
the  laws  of  the  state  of  Pennsylvania  in 
reference  to  the  inspection  of  food,  to  pre- 
vent the  spread  of  disease,  all  quarantine 
laws,  and  all  other  laws  relating  to  the  pub- 
lic health,  are  based  upon  the  idea  that  there 
is  such  a  thing  as  disease,  and  that  it  exists 
without  reference  to  the  condition  of  mind 
of  the  individual  afflicted  with  it.  This 
idea,  according  to  Mrs.  Eddy's  book,  is  radi- 
cal error,  and  it  is  possible  it  is,  but  it  must 
nerertheless  be  accepted  by  the  courts  as 
true.  The  inspection  and  quarantine  laws 
are  based  upon  the  police  power  of  the  state, 
and  enacted  because  the  good  of  the  com- 
munity requires  them.  Such  laws  are  a 
legislative  declaration  of  what  the  public 
good  requires,  and,  it  would  seem,  ought  to 
control  the  judicial  discretion  to  be  exer- 
cised in  determining  whether  the  incorpora- 
tion of  a  certain  number  of  citizens  who  are 
united  for  the  purpose  of  treating  disease 
upon  the  principles  set  forth  in  Mrs.  Eddy's 
book,  and  outlined  in  the  report  of  the  find- 
ing of  facts,  would  be  iujurious  to  the  com- 
munity. This  conclusion  would  seem  to 
flow  without  regard  to  the  professed  willing- 
ness of  the  proposed  incorporators  to  obey 
the  quarantine  and  inspection  laws  and  all 
other  laws  in  reference  to  the  prevention  of 
the  spread  of  contagious  diseases.  The  ap- 
plicants, who  are  citizens  of  the  highest  in- 
tegrity and  of  character  unquestioned,  read- 
ily agree  that  they  would  continue  to  obey 
Bodi  laws.  This,  of  course,  is  no  more  than 
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would  be  expected  of  them;  bat  the  fact  re- 
mains whether  it  would  not  be  injurious  to 
the  community  to  incorporate  a  body  of  ap- 
plicaats,  one  of  whose  prime  purposes  was 
to  propagate  the  belief  that  all  disease  is 
merely  imaginary,  and  to  practise  the  art  of 
ouring  what  is  oalled  disease  in  the  manner 
proposed  by  Mrs.  Eddy's  bo<^. 

It  is  true  that  in  this  state  there  is  no 
lawful  right  to  attempt  to  control  the  re- 
ligious belief  or  creed  of  any  of  its  citizens. 
The  constitutional  provision  prevents  it; 
but  it  does  not  follow,  in  the  opinion  of  the 
master,  that  the  courts  are  obliged  to  in- 
corporate a  body  of  citizens  whose  purposes 
as  to  the  treatment  of  disease  are  such  as 
all  consistent  members  of  the  proposed 
church  must  have.  All  sorts  of  religious 
creeds  are  allowed  to  be  expounded  without 
interference,  but  it  does  not  necessarily  fol- 
low that  those  who  expound  such  creeds  are 
entitled  under  the  law  to  be  incorporated 
as  a  body.  Public  speeches  may  be  allowed 
to  be  nuide,  and  books  may  be  circulated, 
which  are  arguments  in  favor  of  the  doc- 
trines of  anarchy,  which  is  understood  to  be 
a  negation  of  the  justice  of  any  law;  but  it 
is  quite  a  different  question  whether  an- 
arcliists  have  the  legal  right,  under  the  law 
as  it  exists  to-day,  to  be  incorporated.  In 
the  opinion  of  the  master  it  would  be  in- 
jurious  to  the  community  to  incorporate  a 
group  of  citizens  who  would  teach  the  doe- 
trine  that  there  is  no  such  thing  as  a  con- 
tagious disease,  or  any  disease,  and  prac- 
tise the  art  of  curing  what  are  called  con- 
tagious diseases,  in  the  manner  above  pre- 
scribed. Laws  in  reference  to  the  public 
health  must  be  presumed  to  be  required  by 
the  public  good,  and  it  would  seem  to  the 
master  to  be  an  encouragement  to  a  body  of 
men  to  act  contrary  to  what  the  public  good 
requires,  to  incorporate  them  for  the  pur- 
pose of  practising  the  art  of  curing  disease 
in  a  manner  that  ignores  entirely  the  opin- 
ion that  disease  has  a  real  existence.  * 

The  opinion  of  Judge  Pennypacker,  in  6 
Pa.  Dist.  R.  745,  refers  to  the  act  of  March 
24th,  1877  (P.  L.  42),  prescribing  the  quali- 
fications required  by  practitioners  of  medi- 
cine, surgery,  or  obstetrics.  It  is  there 
pointed  out  that  the  manifest  purpose  of  the 
act  is  to  provide  that  persons  engaged  in 
the  treatment  of  disease  "must  have  had 
the  benefit  of  the  learning  and  experience 
of  the  past  so  far  as  it  can  be  by  teaching 
in  the  medical  schools.  It  establishes  a 
policy  for  the  commonwealth  which  the 
courts  must  be  careful  not  to  thwart."  The 
master  approves  of  the  opinion  of  the  judge 
in  that  case,  because  that  legislation  out- 
lines a  policy  which  the  courts  are  not  likely 
to  thwart.  To  grant  the  applicants  the 
charter  in  this  case  would  be,  as  was  said 
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in  that  case,  "to  sanction  a  system  of  deal- 
ing with  disease  totally  at  variance  with 
any  contemplated  by  the  act  of  1877,  and 
different  from  any  taught  in  a  chartered 
medical  school."  In  the  opinion  of  the  mas- 
ter this  condusion  is  in  no  way  affected  by 
the  question  whether  or  not  healers  prac- 
tising under  the  system  of  Mrs.  Eddy  can 
be  convicted,  under  the  act  of  1877,  of  prac- 
tising medicine  illegally.  The  courts  of  the 
country  have  divided  on  that  question,  and 
candor  compels  me  to  say  that  the  larger 
nimiber  of  them  is  in  favor  of  the  state- 
ment that  healers  practising  in  that  way 
could  not  be  convicted  under  such  an  act. 
This  might  be  true,  but  the  fact  would  never- 
theless remain  that  the  act  itself  indicates 
qualifications  which  persons  must  have  who 
presume  to  treat  and  cure  disease.  The 
right  of  the  legislature  to  prescribe  such 
qualifications,  as  I  have  already  said,  is 
found  in  the  police  power  of  the  state,  and 
the  exercise  of  the  police  power  is  justified 
in  the  requirement  of  the  public  good. 
What  the  good  of  the  community  requires 
under  the  law  as  it  exists  otight  not  to  be 
imperiled  by  the  incorporation  of  a  group 
of  citizens  whose  fundamental  doctrine  is 
that  the  public  good  requires  no  such  thing. 
The  applicants  and  the  members  of  the  con- 
gregation associated  with  them  are  doubt- 
less worthy  and  upright  citizens,  and  are 
entitled  to  the  fullest  freedom  in  worship. 
The  law  grants  them  that  freedom,  and  the 
conclusion  reached  by  the  master  is  not  in- 
tended to  restrict  it  in  any  respect.  He  is 
forced  to  the  result  which  he  has  reached 
because  he  is  satisfied  that  the  policy  of  the 
law,  as  maintained  at  present,  requires  the 
court  to  refuse  to  incorporate  any  body  of 
citizens  whose  purposes  in  the  treatment  of 
disease  are  such  as  the  testimony  in  this 
case,  and  as  the  standard  book  on  which 
they  rely,  show  them  to  be. 

The  master  would  therefore  recommend 
that  the  application  be  refused. 

Mr,  Jaines  W.  Laws,  for  appellants: 

Tlie  law  cannot  afford  to  approach  the 
consideration  of  the  subject  of  Christian 
Science  healing  in  a  narrow  or  intolerant 
spirit;  and  the  positive  worth  of  the  results 
achieved  by  Christian  Science  should  not  be 
overlooked,  or  ignored  contemptuously,  or 
dogmatically  set  aside. 

The  refusal  to  grant  this  charter  rests 
entirely  upon  the  original  opinion,  which 
decides  that,  as  a  matter  of  law  the  court 
is  without  authority  to  grant  the  charter. 
From  such  an  opinion  upon  the  question  of 
law  an  appeal  clearly  lies. 

Vauafa  Appeal,  109  Pa.  497;  Re  Orand 
Lodge,  A.  O.  U,  W,  110  Pa.  613,  1  Atl.  582; 
Re  Roofing  d  8,  U,  Contractors'  A««o.  200 
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P&.  Ill,  49  Atl.  894;  Be  DeuUchrAmeri- 
kaniseher  Volkfeat-Verein,  200  Fa.  143,  49 
Atl.  949. 

No  Christian  Scientist  contends  for  a  mo- 
ment that  the  outward  physical  symptoms 
of  disease  do  not  exist,  or  that  the  pain  and 
suffering  of  the  patient  is  not  real  to  him 
while  they  last,  or  that  the  consequences  of 
disease  are  reduced  vitality,  deformity,  and 
even  death,  or  that  disease  of  certain  kinds 
is  not  contagious  and  infectious. 

Christian  Science  uses  the  word  "real"  in 
the  same  sense  that  the  Apostle  Paul  uses 
the  word  "eternal,"  and  "unreal"  in  the 
sense  that  he  uses  the  word  "temporal." 

Prayer  for  those  suffering  from  disease, 
or  words  of  encouragement^  or  the  teaching 
that  disease  will  disappear  and  physical  per- 
fection be  attained  as  a  result  of  prayer,  or 
that  humanity  will  be  brought  into  har- 
mony with  God  by  right  thinking  and  a 
fixed  determinati<m  to  look  on  the  bright 
side  of  life,  does  not  constitute  the  practice 
of  medicine  in  the  popular  soise. 

State  V.  Mylod,  20  R.  I.  632,  41  L.  R.  A. 
428,  40  Ati.  753. 

Christian  Scientists  not  only  do  not  prac- 
tise medicine,  surgery,  and  obstetrics,  but 
the  one  thing  that  they  do  not  believe  in 
and  do  not  practise  is  medicine,  as  the  term 
is  commonly  understood. 

Wheeler  v.  Sawyer  (Me.)  15  Atl.  67; 
State  ▼.  Anthony,  20  K.  I.  644,  40  Atl.  1135; 
Evane  v.  State,  6  Ohio  N.  P.  129. 

Christian  Science  churches  are  incorpo- 
rated in  the  state  of  Illinois,  where  the  de- 
cisicms  were  rendered  against  treatmoit  by 
osteopathists. 

Eastman  v.  People,  71  111.  App.  236: 
Jones  Y.  People,  84  111.  App.  453 ;  People  use 
of  State  Bd.  of  Health  v.  Jones,  92  111.  App. 
445;  People  v.  Gordon,  194  lU.  560,  88  Am. 
St.  Rep.  165,  62  N.  E.  858. 

Mr,  John  Weaver  for  appellee. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  in  this  case  are  members 
of  an  imincorporated  society,  and  desire  to 
be  incorporated  as  a  church  under  the  laws 
of  the  state  of  Pennsylvania.  Their  appli- 
cation, as  presented  to  the  court  below,  sets 
forth  that  the  purposes  for  which  the  said 
corporation  is  to  be  formed  are  to  "establish 
and  maintain  a  place  for  the  support  of  pub- 
lic worship  and  to  preach  the  gospel  accord- 
ing to  the  doctrines  of  Christ  Jesus  as  foimd 
in  the  Bible  and  the  Christian  Science  text- 
book, 'Science  and  Health,  with  Key  to  the 
Scriptures,'  by  Mary  Baker  G.  Eddy."  The 
application  was  referred  to  Hon.  Dimner 
Beeber  as  master,  who  reported  that  an  ex- 
amination of  Mrs.  Eddy's  book  showed  that 
the  church  which  it  was  proposed  to  organ- 
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ize  was  not  merely  to  inculcate  a  creed  or  to 
istabiisn  a  form  of  worship,  but  was  also  in- 
tended for  the  treatment  and  cure  of  dis- 
ease, through  the  healers  which  it  is  to 
train  and  constitute;  that  the  method  to  be 
pursued  by  these  healers  in  curing  the  sick 
is  simply  and  solely  by  inaudible  prayer, 
whether  in  the  presence  of  the  sick  or  at  a 
distance  being  immaterial;  that  to  qualify 
for  the  practice  of  healing  disease  according 
to  this  method  nothing  was  necessary  except 
the  study  of  the  system  taught  in  Mrs.  Ed- 
djr'a  book,  no  knowledge  of  anatomy,  physi- 
olo<jy,  pathology,  or  hygiene  being  required, 
and  the  fundamental  principle  of  the  teach- 
ing of  Mrs.  Eddy  being  that  what  is  termed 
"disease"  has  no  real  existence;  that  "sick- 
ness, sin,  and  death  are  unknown  to  truth, 
and  should  not  be  recognized  by  man  as 
reality."  According  to  the  testimony  she 
teaches  that  inflammation,  tuberculosis, 
hemorrhage,  and  decomposition  are  beliefs, 
and  not  real  facta.  The  master  points  out 
that  this  theory  is  directly  opposed  to  the 
general  spirit  and  purpose  of  the  laws  of 
Pennsylyania  with  regard  to  the  public 
health  -and  the  treatment  of  disease,  and 
that  the  quarantine  and  inspection  laws,  and 
the  enactments  designed  to  prevent  conta- 
gion and  infection,  are  all  based  upon  the 
theory  that  diseaae  is  a  reality  and  that  it 
exists  without  reference  to  the  condition  of 
mind  of  ita  subject.  The  master  reaches  the 
conclusion  that  "it  would  be  injurious  to  the 
community  to  incorporate  a  group  of  citi- 
zens who  would  teach  the  doctrine  that 
there  is  no  such  thing  as  a  contagious  dis- 
ease, or  any  disease,  and  practise  the  art  of 
curing  what  are  called  'contagious  diseases' 
in  the  manner  above  described."  He  further 
refers  to  the  established  policy  of  the  oom- 
monwedHh,  which,  in  the  interest  of  the 
public  good,  requires  certain  qualifications 
in  persons  who  presume  to  treat  and  cure 
disease,  and  he  tersely  adds:  "What  the 
good  of  the  community  requires  under  the 
law  as  it  exists  ought  not  to  be  imperiled  by 
the  incorporation  of  a  group  of  citizens 
whose  fundamental  doctrine  is  that  the  pub- 
lic good  requires  no  such  thing."  He  there- 
fore recommended  that  the  application  for 
the  charter  be  refused.  The  court  bdow  did 
refuse  to  approve  the  charter,  and  filed  a 
short  opinion,  basing  the  refusal  upon  the 
ground  that  the  proposed  incorporation  was, 
in  part,  at  leasts  for  profit.  Afterwards,  in 
a  supplemental  opinion,  he  summarized  and 
adop^^ed  the  findings  of  the  master,  and  re- 
fused his  sanction  to  the  charter  upon  the 
^ound  that  the  purpose  disclosed  was  im- 
proper and  in  violation  of  the  law,  which 
was  intended  to  prevent  the  practice  of  med- 
icine by  nonqualified  persiMis. 
(S3L.R.A. 


We  are  inclined  to  think  that  the  evidence 
was  not  sufficient  to  support  a  finding  that 
the  corporation  itselif  was  to  be  one  for  prof- 
it. There  was  proof  that  the  individual 
healers,  who  are  constituted  and  sent  out  by 
the  society,  do  receive  compensation  for 
their  services;  but  this  seems  to  be  a  per- 
sonal recompense,  with  which  the  society  has 
nothing  to  do.  But  the  court  below,  in  its 
supplemental  opinion,  went  beyond  this 
question,  and  adopted  in  substance  the  con- 
clusion of  the  master  that  the  practice  of 
the  art  of  healing  or  curing  disease  in  the 
manner  set  forth  in  Mrs.  Eddy's  book  is 
injurious  to  the  community',  because  it  is 
opposed  to  the  general  policy  of  the  law  of 
Pennsylvania  relative  to  the  existence  and 
treatment  of  disease.  It  was  the  duty  of 
the  court  below  to  refuse  the  charter,  if,  in 
the  exercise  of  sound  legal  discretion,  he 
found  its  purpose,  in  whole  or  part,  included 
anything  injurious  to  the  community.  Can 
it  be  said  that  there  was  an  abuse  of  dis- 
cretion in  the  finding  of  this  case?  We  are 
not  to  consider  the  matter  from  either  a 
theological  or  metaphysical  standpoint,  but 
only  in  its  practical  aspects.  It  is  not  a 
question  as  to  how  far  prayer  for  the  recov- 
ery of  the  sick  may  be  efficacious.  The  com- 
mon faith  of  mankind  relies  not  only  upon 
prayer,  but  upon  the  use  of  means  which 
knowledge  and  experience  have  shown  to  be 
efficient ;  and  when  the  results  of  this  knowl- 
edge and  experience  have  been  crystalized 
into  legislative  enactments  declarative  of 
what  the  good  of  the  community  requires  in 
the  treatment  of  disease,  and  of  the  qualifi- 
cations of  those  who  publicly  deal  with  dis- 
ease, anything  in  opposition  thereto  may 
fairly  be  taken  as  injurious  to  the  commimi- 
ty.  Our  laws  recognize  disease  as  a  grim 
reality,  to  be  met  and  grappled  with  as  such. 
To  secure  the  safety  and  protect  the  health 
of  the  public  from  the  acts  of  incompetent 
persons,  the  law  prescribes  the  qualifications 
of  those  who  shall  be  allowed  to  attempt  the 
Qure  or  healing  of  disease.  It  is  not  for  the 
purpose  of  compelling  the  use  of  any  partic- 
ular remedies,  or  of  any  remedies  at  all. 
It  is  only  designed  to  secure  competent 
service  for  those  who  desire  to  obtain  medi- 
cal attendance.  In  certain  diseases  the  in- 
dividual affected  may  be  the  only  one  to  suf- 
fer for  lade  of  proper  attention;  but  in 
other  types,  of  a  contagioius  or  infectious  na- 
ture, they  may  be  such  as  to  endanger  the 
whole  community.  And  here  it  is  the  pol- 
icy of  the  law  to  assume,  control,  and  re- 
quire the  use  of  the  most  effective  known 
means  to  overcome  and  stamp  out  disease, 
which  otherwise  would  become  epidemic.  In 
such  cases*,  failure  to  treat,  or  an  attempt 
to  treat  by  those  not  possessing  the  lawful 
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qualifications,  is  equally  violative  of  the  pol- 
icy of  the  law.  It  may  be  said  that  the  wis- 
dom or  the  folly  of  depending  upon  the  pow- 
er of  inaudible  prayer  alone,  in  the  cure  of 
disease,  is  for  the  parties  who  invoke  such 
a  remedy.  But  this  is  not  wholly  true; 
*'for  none  of  ua  liveth  to  himself,  and  no 
man  dieth  to  himself,"  and  the  consequence 
of  leaving  disease  to,  run  unchecked  in  the 
community  is  so  serious  that  sound  public 
policy  forbids  it.  Neither  the  law  nor  rea- 
son has  any  objection  to  the  offering  of 
prayer  for  the  recovery  of  the  sick.  -But  in 
many  cases  both  law  and  common  sen^e  re- 
quire the  use  of  other  means  which  have 
been  given  to  us  for  the  healing  of  sickness 
and  the  cure  of  disease.     There  is  ample  room 


for  the  office  of  prayer,  in  seddng  for  the 
blessing  of  restored  health,  even  when  we 
have  faithfully  and  oonscienttouBly  used  all 
the  means  known  to  the  sdenoe  and  art  of 
medicine. 

The  findings  of  fact  by  the  learned  master, 
and  his  conclusions  of  law  therefrom,  and 
the  opinion  c4  the  court  below,  in  which  they 
are  summarixed  and  approved,  vindicate  the 
action  taken.  Under  the  well-defined  pol- 
icy of  the  law  of  Pennsylvania,  as  at  present 
existing,  we  are  satisfied  that  there  was  no 
abuse  of  sound  legal  diseretian  in  refusing 
the  application  for  a  charter. 

The  appeal  is  quashed,  and  the  order  re- 
fusing to  approve  the  charier  is  affirtned. 
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Viola  COLE,  Plff,  in' Err., 

V, 

GEMiAN  SAVINGS  &  LOAN  SOCIETY. 
(69  C.  C.  A.  508,  124  Fed.  118.) 

^1.  An  Injary  that  la  the  natural  and 
probable    conaeqinence    of    an    act    of 

negligence  is  actionable,  and  such  an  act  Is 
the  proximate  cause  of  the  injury. 

a.  But  an  Injnrx  I'rblcli  could  not  have 
been  foreseen  or  reasonably  anticipated 
as  the  probable  result  of  an  act  of  negligence 
Is  not  actionable,  and  such  an  act  Is  either 
the  remote  cause,  or  no  cause  whatever,  of 
the  Injury. 

8.  An  injury  tbat  reaalta  from  an  act 
of  negrllvence,  but  that  could  not  have 
been  foreseen  or  reasonably  anticipated  as 
Its  probable  consequence,  and  that  probably 
would  not  have  resulted  from  It  had  not  the 
interposition  of  some  new  and  Independent 
cause  interrupted  .the  natural  sequence  of 
events,  turned  aside  their  course,  and  pro- 
duced it,  is  not  actionable;  and  such  an  act 
of  negligence  is  the  remote  cause,  and  the 
independent  infervening  cause  is  the  proxi- 
mate cause,  of  the  injury. 

4.  It  la  no  defence  to  an  action  for 
damavea  for  an  injury  of  which  the  act 
or  omission  of  the  defendant  was  the  proxi- 
mate cause  that  the  negligent  or  wrongful 
act  of  another  concurred  with  the  reckless- 
ness of  the  defendant  to  produce  the  un- 
toward result 

6.  Bat  the  conenrrlnv  nevllvence  of 
another    cannot    transform     the     ro- 

*Headnote8  by  Sanbobk,  Circuit  Judge. 


Note. — ^As  to  effect  of  intervening  cause  on 
liability  for  negligence,  see  cases  in  notes  to 
Smith  V.  Kanawha  County  Court,  8  L.  B.  A. 
82,  and  Smlthwick  v.  Hall  &  U.  Co.  12  L.  B.  A. 
279;  also  Pennsylvania  R.  Co.  v.  Hammill,  24 
L.  K.  A.  531 ;  Goodlander  Mill  Co.  v.  Standard 
Oil  Co.  27  L.  B.  A.  583 ;  Stone  v.  Boston  &  A. 
B.  Co.  41  L.  B.  A.  794 ;  and  Southern  B.  Co.  T. 
Webb,  59  L.  B.  A.  109. 
63  L.  R.  A. 


mote  Into  the  proxlatate  cavae  of  an 

injury,  or  create  or  Increase  the  liability  of 
the  defendant.  It  cannot  make  an  injury 
which  was  not  the  natural  and  probable  re- 
sult of  the  negligent  acts  or  omissions  of  the 
defendant  their  natural  and  probable  conse- 
quence. No  act  contributes  to  an  injury,  in 
the  legal  acceptation  of  that  term,  unless  It 
is  a  proximate  cause  of  that  Injury,  and  no 
one  Is  liable  for  an  injury  unless  it  was  the 
natural  and  probable  result  of  his  act. 
6.  The  plaintiff  entered  and  pa««ed 
alonv  a  hall  In  the  jbnlldlnv  of  the 
defendant  to  take  the  ele-rator,  the 
well  or  shaft  of  which  opened  into  the  hall. 
A  boy,  who  was  a  stranger  to  her  and  to  the 
defendant,  hurried  past  her  in  the  hall, 
pushed  the  sliding  door  of  the  well  of  the 
elevator,  which  was  open  from  1  to  10  inches, 
back  as  far  as  It  would  go.  and  stepped  back. 
The  plaintiff  supposed  this  boy  was  the  <H>er- 
ator  of  the  elevator,  and  stepped  In.  The 
elevator  was  at  an  upper  floor  in  Ibarge  of 
its  regular  operator,  and  plaintiff  fell  to  the 
bottom  of  the  well  and  was  injured.  The 
hall  was  so  dark  that  it  was  difficult,  but  not 
impossible,  to  see  the  elevator  when  It  was 
at  the  lower  floor,  and  when  it  was  not 
there  nothing  bat  darkness  was  visible  la  the 
well.  The  strange  boy  had  been  seen  by  wit- 
nesses riding  and  visiting  on  the  elevator  a 
dozen  times  and  endeavoring  to  operate  it 
once.  The  door  of  the  shaft  or  well  could 
be  opened  from  the  outside,  when  it  was 
latched,  by  lifting  and  sliding  it.  It  would 
bound  open  from  1  to  10  inches  when  the 
operatoi'  jammed  it,  and  it  was  often  left 
open  to  that  extent.  Beld,  the  negligent  acts 
and  omissions  of  the  defendant  were  not,  and 
those  of  the  strange  boy  were,  the  proximate 
cause  of  the  injury.  The  latter  constituted 
an  Independent  intervening  cause,  which  In- 
terrupted the  natural  sequence  of  events  be- 
tween the  negligence  of  the  defendant  and 
the  Injury  of  the  plaintiff,  insulated  the  de- 
fendant's negligence  from  the  plaintiff's  hurt, 
broke  the  casual  connection  between  them, 
and  produced  her  Injury* 
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T.  Tlte  act  of  the  atranve  boy-  could  not 
b«  forenecn  or  rcaaonablr  anticipated 

as  the  probable  result  of  the  Degligent  acts 
or  omissions  of  the  defendant.  A  violation 
of  law  or  duty  by  a  third  party,  when  not 
intended  by  a  defendant.  Is  not  regarded  by 
the  law  as  the  natural  consequence  of  his  acts 
of  negllgencei  and  cannot  be  reasonably  an- 
ticipated as  their  probable  result. 

8.  There  In  al^vays  a  preliminary  ques- 
tion for  tlie  Jadve  at  the  close  of  the  evi- 
dence In  every  trial  to  a  Jury,  and  that  is,  not 
whether  or  not  there  Is  any  evidence,  but 
whether  or  not  there  Is  any  substantial  evi- 
dence, upon  which  a  Jury  can  properly  render 
a  verdict  for  tbe  party  who  relies  upon  it. 

O.  Tbe  «nestlon,  "What  la  tbe  proximate 
canae  of  an  Injury?  Is  ordinarily  a  ques- 
tion for  the  Jury.  But  the  burden  is  always 
on  the  plaintiff,  in  an  action  for  personal  in- 
jury, to  show  that  the  negligence  charged 
was  the  proximate  cause  of  the  injury;  and 
where,  at  the  close  of  the  triad,  there  is  no 
substantial  evidence  upon  which  the  Jury  can 
properly  find  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury,  it  is 
the  duty  of  the  court,  as  It  is  In  a  like  con- 
dition of  tbe  evidence  in  the  trial  of  other 
iasues  of  fact,  to  peremptorily  instruct  the 
jury  to  return  a  verdict' for  the  defendant. 

(July  23,  1903.) 

ERKOK  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Utah  to  re- 
view a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Affirmed, 

Statement  by  Sanborn,  Circuit  Judge: 
The  plaintiff,  Viola  Cole,  sued  the  Grerman 
Savings  &  Loan  Society  for  damages  which 
she  alleged  were  the  result  of  its  negligence 
in  the  care  and  operation  of  its  elevator, 
and  at  the  close  of  the  trial  these  facts  were 
established:  About  4  o'clock  in  the  after- 
noon of  a  bright  sunshiny  day  in  May,  the 
plaintiff,  a  lady  thirty-two  years  of  age,  en- 
tered the  hall  of  a  building  of  the  German 
ISavings  &  Loan  Society  for  the  purpose,  of 
riding  on  an  elevator  to  an  upper  story. 
The  well  of  this  elevator  was  about  40  feet 
distant  from  the  entrance  to  the  hall,  into 
which  it  opened.  It  was  separated  from  the 
hall  by  a  door,  which  at  the  time  was  stand- 
ing open  not  more  than  10  inches.  As  the 
plaintiff  passed  through  this  hall,  a  boy  who 
was  a  stranger  to  her,  and  who  was  not  em- 
ployed by  or  authorized  to  act  for  the  de- 
fendant, but  who  had  been  seen  by  one  of 
the  witnesses  prior  to  that  time  endeavoring 
to  operate  the  elevator  once,  and  riding  upon 
it  and  visiting  the  boy  in  charge  of  it  a 
dozen  times,  hurriedly  passed  the  plaintiff, 
seized  the  sliding  door  to  the  elevator  shaft, 
pnshed  it  back  as  far  as  it  would  go,  and 
stepped  back.  The  elevator  was  at  an  upper 
storv  in  charge  of  its  regular  operator.  The 
4S3  L.  R.  A. 


plaintiff  supposed  that  the  strange  boy  was 
the  operator  of  the  elevator,  stepped  into 
the  shaft,  and  fell  lOy,  feet  to  its  bottom, 
and  was  seriously  injured.  The  hall  was 
dark  and  gloomy.  It  was  difficult  to  see  the 
elevator  at  the  lower  floor,  but  it  was  not 
impossible  to  see  it.  When  it  was  not  at 
that  floor,  nothing  but  darkness  was  visible 
in  the  well  below  it.  There  was  no  arti- 
ficial light  in  the  hall  at  the  time  of  the  ac- 
cident, although  there  were  the  means  to 
make  an  electric  light,  which  was  often 
lighted,  just  in  front  of  the  door  of  the 
shaft.  This  door  was  furnished  with  a 
hook,  which,  when  the  door  was  closed,  en- 
tered a  slot  and  grasped  a  bar.  But  the 
door  could  be  opened  from  the  outside,  even 
when  it  was  latched,  by  lifting  it  and  push- 
ing it  back.  When  the  employee  in  charge 
of  the  elevator  jammed  the  door,  it 
would  bound  back  and  slide  open  from  1 
to  10  inches.  The  court  instructed  the  jury, 
upon  this  state  of  facts,  to  return  a  verdict 
for  the  defendant,  and  this  charge,  together 
with  certain  rulings  rejecting  proffered  tes- 
timony, is  assigned  as  error. 

Argued  before  Sanborn,  Thayer,  and  Van 
Devanier,  Circuit  Judges. 

Messrs,  Hiram  H.  Henderson  and 
Herbert  B,  MaoMiUan,  for  plaintiff  in 
error : 

What  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury. 

Milwaukee  d  8t,  P.  R.  Co,  v.  Kellogg,  94 
U.  S.  409,  474,  476,  24  L.  ed.  256.  258,  259; 
Missouri  P.  R.  Co.  v.  Moseley,  6  C  C.  A. 
641,  12  U.  S.  App.  601,  57  Fed.  925. 

The  proximate  cause  of  this  accident  could 
only  be  determined  after  the  introduction 
of  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant  in  the  manner  in 
which  it  conducted  its  building,  hallway, 
light,  elevator,  door,  and  shaft,  and  per- 
mitted its  elevator  boy  and  third  parties 
to  operate  the  same. 

Colorado  Mortg.  of  Invest.  Co.  v.  Rees,  21 
Colo.  435,  42  Pac.  44;  Delphi  v.  Lowery,  74 
Ind.  520,  39  Am.  Rep.  98;  Ft.  Wayne  v. 
Coombs,  107  Ind.  75,  57  Am.  Rep.  82,  7  N.  E. 
743;  Wooley  v.  Grand  Street  d  N.  R.  Co.  83 
N.  Y.  121;  Higley  v.  Gilmer,  3  Mont.  90, 
35  Am.  Rep.  450;  Phelps  v.  Winona  d  8t. 
P.  R.  Co.  37  Minn.  485,  5  Am.  St.  Rep.  867, 
35  N.  W.  273;  Augusta  v.  Hafers,  61  Ga. 
48,  34  Am.  Rep.  95 ;  Kent  v.  Lincoln,  32  Vt. 
591;  Crocker  v.  McGregor,  76  Me.  282,  49 
Am.  Rep.  611;  Darling  v.  Westmoreland,  52 
N.  H.  401,  13  Am.  Rep.  55;  Chicago  v. 
Powers,  42  111.  169,  89  Am.  Dec.  418; 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 
454,  23  L.  ed.  356;  Morse  v.  Minneapolis  d 
St.  L.  R.  Co.  30  Minn.  465,  16  N.  W.  358. 

By  maintaining  a  light  in  its  hall,  or  by 
27 
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maintaining  a  proper  and  secure  door,  or  by 
prohibiting  this  boy  and  other  third  parties 
from  riding  in  the  elevator  and  operating 
the  same  together  with  the  door,  and  fre- 
quenting said  building,  as  they  had  done 
for  a  long  period  of  time,  or  by  prohibiting 
these  third  parties  from  customarily  per- 
forming acts  which  would  lead  a  patron  to 
believe  they  were  employees  on  the  elevator, 
defendant  could  have  prevented  this  acci- 
dent; and  it  was  a  question  for  the  jury  to 
determine  whether  its  negligence  in  failing 
to  do  any  or  all  of  these  acts  was  the  proxi- 
mate cause  of  this  accident,  or  whether  the 
act  of  the  third  party  or  boy  who  opened 
the  door  was  the  proximate  cause,  or  wheth- 
er the  accident  was  the  result  of  concurring 
causes. 

Colorado  Mortg,  d  Invest,  Co.  v.  ReeSy  21 
Colo.  435,  42  Pac.  42;  Burrell  Twp.  v.  Un- 
capher,  117  Pa.  353,  2  Am.  St.  Rep.  6C4,  2 
Atl.  619;  Heister  v.  Fawn  Ticp.  189  Pa. 
253,  42  Atl.  121;  Hubhcll  v.  Yonkera,  104 
N.  Y.  434,  58  Am.  Rep.  522,  10  N.  E.  858; 
Webster  v.  Hudson  River  R.  Co.  38  N.  Y. 
260;  Campbell  v.  Stillwater,  32  Minn.  308, 
50  Am.  Rep.  669,  20  N.  W.  320;  Richer  v. 
Freeman,  50  N.  H.  420,  9  Am.  Rep.  267; 
Simmons  v.  Xew  Bedford,  V.  d  N.  S.  B.  Co. 
97  Mass.  361,  93  Am.  Dec.  99;  Lake  v.  Milli- 
kcn,  62  Me.  240,  16  Am.  Rep.  456;  Clark 
V.  Chamba-s,  L.  R.  3  Q.  B.  Div.  327 ;  Pierce 
V.  Conner 8,  20  Colo.  178,  46  Am.  St.  Rep. 
279,  37  Pac.  721;  Knouff  v.  Logansport,  26 
Ind.  App.  202,  84  Am.  St.  Rep.  292,  59  N. 
E.  347;   Tousey  v.  Roberts,  114  N.  Y.  312, 

11  Am.  St.  Rep.  655,  21  N.  E.  400. 

The  proximate  cause  is  not  always,  or 
^euerally,  the  act  or  omission  nearest  in 
time  or  place  to  the  effect  it  produces. 

Union  P.  R.  Co.  v.  Callaghan,  6  C.  C.  A. 
205,  12  U.  S.  App.  541,  56  Fed.  991;  Trav- 
elers* Ins.  Co.  V.  Melick,  27  L.  R.  A.  629, 

12  C.  C.  A.  544,  27  U.  S.  App.  547,  65  Fed. 
180;  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A. 
497,  109  Fed.  438;  St.  Louis,  I.  M.  d  S.  R. 
Co.  V.  Seedham,  16  C.  C.  A.  457,  32  U.  S. 
App.  635,  69  Fed.  825;  Marine  Ins.  Co.  v. 
St.  Louis,  I.  M.  d  S.  R.  Co.  41  Fed.  651; 
Western  U.  Teleg.  Co.  v.  Morris,  28  C.  C.  A. 
56,  65  U.  S.  App.  211,  83  Fed.  992. 

If  the  defendant's  negligence  concurred 
with  some  other  event  (other  than  the 
plaintiff's  fault)  to  produce  the  plaintiff's 
injury,  so  that  it  clearly  appears  that  but 
for  such  negligence  the  injury  would  not 
have  happened,  and  both  circumstances  are 
closely  connected  with  the  injury  in  the 
order  of  events,  the  defendant  is  responsible, 
even  though  his  negligent  act  was  not  th'e 
nearest  cause  in  the  order  of  time. 

The  Joseph  B.  Thomas,  81  Fed.  578;  2 
Thomp.  Neg.  p.  1085;  Shearm.  &.  Redf.  Nejr. 
6th  ed.  §  719a;  Datcson  v.  Sloane,  100  N.  Y. 
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620,  Affirming  17  Jones  &  S.  334;  Tousey  v. 
Roberts,  114  N.  Y.  312,  11  Am.  St.  Rep. 
056,  21  N.  E.  399;  Peoples'  Bank  v.  Morgo- 
lofski,  76  Md.  432,  32  Am.  St.  Rep.  403,  23 
Atl.  1027;  Colorado  Mortg.  d  Invest.  Co.  v. 
Rces,  21  Colo.  435,  42  Pac.  42. 

The  question  in  all  such  cases  is  whether 
the  facts  shown  constitute  a  continuous  suc- 
cession of  events,  so  linked  together  as  to 
make  a  natural  whole,  or  whether  a  new  and 
independent  cause  intervened  between  the 
wrong  and  the  injury. 

The  intervening  cause  must  be  one  not 
produced  by  the  alleged  wrongful  act  or 
omission,  but  indepaident  of  it,  and  ade- 
quate to  produce  the  result  in  question. 

Ray,  Negligence  of  Imposed  Duties,  609; 
Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  ed.  256;  Purcell  v.  St.  Paul 
City  R.  Co.  48  Minn.  134,  16  L.  R.  A.  203. 
60  N.  W.  1034;  Mahogany  v.  Ward,  16  R.  1. 
479,  27  Am.  St.  Rep.  753,  17  Atl.  8G0;  St. 
Joseph  d  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  448, 
62  N.  W.  889. 

No  wrongdoer  ought  to  be  allowed  to  ap- 
portion or  qualify  his  own  wrong;  and,  as 
a  loss  has  actually  happened  while  his  own 
wrongful  act  was  in  force  and  operation,  he 
ought  not  to  be  permitted  to  set  up  as  a  de- 
fense that  there  was  a  more  immediate 
cause  of  the  loss,  if  that  cause  was  put  in 
operation  by  his  own  wrongful  act. 

Davis  V.  iiarrett,  6  Bing.  716;  Beauchamp 
V.  Saginaw  Min.  Co.  60  Mich.  163,  45  Am. 
Rep.  30,  16  N.  W.  60. 

The  defendant  was,  as  are  all  landlords 
transporting  persons  by  elevators  from  one 
level  to  another,  a  common  carrier,  and 
there  can  be  no  distinction  in  principle  be- 
tween the  degree  of  care  required  of  such  a 
common  carrier  and  of  one  who  carries  by 
means  of  a  railroad. 

Mitchell  v.  Marker,  25  L.  R.  A.  33.  10  C. 
C.  A.  306,  22  U.  S.  App.  325,  62  Fed.  139, 
54  Fed.  638;  Treddicell  v.  Whittier.  80  Cal. 
574,  6  L.  R.  A.  498,  13  Am.  St.  Rep,  175, 
22  Pac.  271;  Shearm.  &  Redf.  Neg.  5th  ed. 
719a,  and  note  6;  Grimes  v.  Pennsylvania 
Co.  36  Fed.  72. 

Messrs.  Frederick  V.  Brown,  W.  A. 
Kerr,  and  Edward  F.  Waite,  for  de- 
fendant in  error: 

There  was  nothing  in  the  surrounding  cir- 
cumstances or  the  experience  of  mankind  to 
lead  the  most  prudent  and  careful  person 
to  expect  that  some  person  was  going  de- 
liberately to  invite  another  to  enter  that 
shaft  at  a  time  when  the  closed  door  gave 
the  most  emphatic  notice  that  it  was  not 
proper  to  enter.  The  defendant  had  a  right 
to  rely  upon  the  closed  door  as  a  sufficient 
warning  to  everyone  not  to  enter  the  shaft, 
and  was  not  bound  to  anticipate  the  commis- 
sion of  80  notoriously  reckless  and  wrongful 
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an  act  at  waa  eommitted  by  this  boy  in  in- 
Tiling  the  plaintiff  to  enter  under  such  cir- 
cumstances. 

Henderson  ▼.  Dade  Coal  Co,  100  Ga.  568, 
40  L.  R  A.  95,  28  S.  E.  251;  O'Herron  v. 
Gray,  168  3iass.  673,  40  L.  R.  A.  498,  60  Am. 
St.  Rep.  411,  47  N.  £.  429. 

The  accident  was  not  a  probable  conse- 
quence of  any  cause  for  which  the  defendant 
is  responsible;  and  in  this  case  the  ques- 
tion was  for  the  court. 

Milwaukee  d  8t,  P.  R,  Co.  y.  Kellogg,  94 
U.  S.  469-476,  24  L.  ed.  266-269;  1  Thomp. 
Neg.  §  67;  Btone  v.  Boston  d  A.  R.  Co.  171 
3iass.  636,  41  L.  R.  A.  794,  51  N.  £.  1; 
Missouri  P.  R.  Co.  y.  Moseley,  6  C.  C.  A. 
641,  12  U.  S.  App.  601,  67  Fed.  921;  Good- 
lander  Mill  Co.  Y.  Standard  Oil  Co.  27  L. 
R,  A.  583,  11  C.  C.  A.  253,  24  U.  S.  App.  7, 
63  Fed.  400;  Delaware,  L.  d  W.  R.  Co.  v. 
Converse,  139  U.  S.  469,  472,  36  L.  ed  213- 
215,  11  Sup.  Ct.  Rep.  569;  Union  P.  R.  Co. 
T.  McDonald,  152  U.  S.  262,  38  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619;  Motey  v.  Pickle  Mar- 
ble d  Granite  Co.  20  C.  C.  A.  366,  36  U.  S. 
App.  682,  74  Fed.  155;  West  Mahanoy  Twp. 
V.  Watson,  112  Pa.  574,  56  Am.  Rep.  336, 
3  Atl.  866,  116  Pa.  344,  2  Am.  St  Rep.  604, 
9  Atl.  430;  Bunting  y.  Hogsett,  139  Pa.  363, 
12  L.  R.  A.  268,  23  Afn.  St.  Rep.  192,  21 
Atl.  31,  33,  34;  SouthMde  Pass.  R.  Co.  v. 
Trieh,  117  Pa.  390,  2  Am.  St.  Rep.  672,  11 
Atl.  627 ;  Bekling  y.  Southwest  Pennsylvania 
Pipe  Lines,  160  Pa.  359,  40  Am.  St.  Rep. 
724,  28  Atl.  777;  Schwartz  y.  Shull,  46  W. 
Va.  405,  31  S.  E.  914. 

The  sole  proximate  cause  of  the  accident 
was  an  independent,  efficient,  and  responsible 
event  intervening  between  any  possible  cause 
set  in  motion  by  the  defendant  and  the  acci- 
dent. 

Malloy  Y.  New  York  Real  Estate  Asso. 
156  N.  Y.  205,  41  L.  R.  A.  487,  50  N.  E. 
853;  Doherty  v.  Waltham,  4  Gray,  596; 
Parker  v.  Cohoes,  10  Hun,  531 ;  Missouri  P. 
R.  Co.  v.  Columbia,  66  Kan.  390,  58  L.  R.  A. 
399,  69  Pac.  338;  Stone  v.  Boston  d  A.  R. 
Co.  171  Mass.  536,  41  L.  R.  A.  794,  51  N.  E. 
1;  Tuiein  v.  Hurley,  98  Mass.  211,  93  Am. 
Dec.  154;  Andrews  v.  Kinsel,  114  Ga.  390, 
88  Am.  St.  Rep.  25,  40  S.  E.  30;  Ira  Londe 
v.  Peake,  82  Minn.  124,  84  N.  W.  726; 
Wharton,  Neg.  2d  ed.  §  134;  Cooley,  Torts, 
2d  ed.  p.  76;  Shearm.  &  Redf.  Neg.  §  32; 
Southern  P.  R.  Co.  v,  Teargin,  48  0.  C.  A. 
497,  109  Fed.  444. 

Saalioni,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  crucial  question  in  this  case  is  wheth- 
er or  not  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  of  the 
plaintiff,  so  that,  in  the  legal  acceptation  of 
that  term,  it  contributed  to  her  hurtw 
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Causa  prowima,  non  remota,  spectatur,  and 
those  damages  which  are  the  result  of  re- 
mote causes  form  a  part  of  that  large  mass 
of  resulting  losses  styled  damnum  absque 
injuria,  for  which  the  law  permits  no  re- 
covery. A  dear  conception  of  the  test  which 
distinguishes  the  proximate  from  the  re- 
mote cause  is,  therefore,  the  first  and  the  in- 
dispensable prerequisite  to  a  true  answer 
to  the  question  which  this  case  presents; 
for  by  that  test  alone  must  the  issue  here,  in 
all  the  varying  garbs  in  which  the  ingenuity 
of  coiusel  has  clothed  it,  be  tried  and  be  ul- 
timately determined.  This  test  is  most 
clearly  seen  from  the  standpoint  of  the  in- 
jury inflicted,  and  is  well  disclosed  by  these 
indisputable  principles  of  the  law: 

An  injury  that  is  the  natural  and  prob- 
able consequence  of  an  act  of  negligence  is 
actionable,  and  such  an  act  is  the  proximate 
cause  of  the  injury.  But  an  injury  which 
could  not  have  been  foreseen  nor  reasonably 
anticipated  as  the  probable  result  of  an  ace 
of  negligence  is  not  actionable,  and  such 
an  act  is  either  the  remote  cause,  or  no  cause 
whatever,  of  the  injury.  An  injury  that  re- 
sults from  an  act  of  negligence,  but  that 
could  not  have  been  foreseen  or  reasonably 
anticipated  as  its  probable  consequence,  and 
that  would  not  have  resulted  from  it,  had 
not  the  interposition  of  some  new  and  in- 
dependent cause  interrupted  the  natural 
sequence  of  events,  turned  aside  their 
course,  and  produced  it,  is  not  actionable. 
Such  an  act  of  negligence  is  the  remote,  and 
the  independent  intervening  cause  is  the 
proximate,  cause  of  the  injury.  A  natural 
consequence  of  an  act  is  the  consequence 
which  ordinarily  follows  it, — the  result 
which  may  be  reasonably  anticipated  from 
it.  A  probable  consequence  is  one  that  is 
more  likely  to  follow  its  supposed  cause 
than  it  is  to  fail  to  follow  it.  Chicago,  St. 
P.  M.  d  0.  R.  Co.  v.  Elliott,  20  L.  R.  A. 
582,  6  C.  C.  A.  347,  350,  12  U.  S.  App.  381, 
55  Fed.  949,  952;  Milwaukee  d  St.  P.  R.  Co. 
V.  Kellogg,  94  U.  S.  469,  476,  24  L.  ed.  266, 
259 ;  Hoag  v.  Lake  Shore  d  M.  S.  R.  Co.  85 
Pa.  293,  298,  299,  27  Am.  Rep.  653. 

Let  us  try  the  issue  in  hand  by  these  fa- 
miliar rules.  It  goes  without  saying  that 
the  injury  of  the  plaintiff  was  the  natural 
and  probable  consequence  of  the  act  of  the 
trespasser  who  preceded  the  plaintiff  to  the 
elevator,  opened  the  door  of  the  well,  and 
stepped  back,  thus  inviting  her  to  pass  into 
the  shaft.  No  one  can  contemplate  this  act 
for  a  moment  without  a  clear  conviction  that 
the  fall  and  the  injury  were  its  natural  and 
probable  result.  This  act  was,  therefore,  a 
proximate  cause  of  the  injury, — an  act  of 
negligence  which  formed  the  basis  for  an  ac- 
tion for  damages  against  the  strange  boy 
who  committed  it.    It  was  not  only  the  near- 
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est  cause  of  the  disaster  in  point  of  time, 
but  it  was  the  moving  and  efficient  cause, — 
the  cause  without  which,  so  far  as  finite 
yiaion  can  see,  the  accident  would  never 
have  occurred. 

Counsel  for  the  plaintiff  do  not  deny  this 
obvious  conclusion,  but  they  insist  that  the 
negligence  of  the  strange  boy  merely  con- 
curred with  the  acts  of  omission  and  com- 
mission of  the  defendant;  and  they  invoke 
the  conceded  rule  that  it  is  no  defense  to 
the  damages  resulting  from  an  act  of  negli- 
gence that  the  carelessness  of  another  con- 
curred with  the  negligence  bi  the  defendant 
to  produce  the  injury.  Among  other  author- 
ities they  cite  the  case  of  Union  P.  R.  Co, 
V.  Callaghan,  6  0.  C.  A.  206,  210,  12  U.  S. 
App.  541,  56  Fed.  988,  993,  994,  in  support 
of  this  position.  In  that  case  the  negligence 
of  a  conductor  of  a  train  of  cars  who  reck- 
lessly directed  his  engineer  to  disregard  a 
signal  to  stop,  which  was  given  at  a  sta- 
tion they  were  passing,  concurred  with  the 
succeeding  failure  of  the  engineer  to  ob- 
serve and  heed  other  signals  of  danger,  and 
led  him  to  drive  the  train  upon  a  defective 
bridge,  and  this  court  held  that  the  con- 
curring negligence  of  the  engineer  was  de- 
pendent upon  the  prior  reckless  order  of 
the  conductor;  that  the  engineer's  negli- 
gence was  a  dependent,  and  not  an  inde- 
pendent, cause  of  the  disaster,  that  it  did 
not  break  and  turn  aside  the  natural  se- 
quence of  events  between  the  recklessness 
of  the  conductor  and  the  accident,  but  sim- 
ply permitted  that  act  to  work  out  its  nat- 
ural and  probable  result;  and  that  for  this 
reason  it  constituted  no  defense  to  the  ac- 
tion for  damages  for  the  negligence  of  the 
conductor.  In  the  opinion  this  court  said: 
"The  independent  intervening  cause  that 
will  prevent  a  recovery  on  account  of  the 
act  or  omission  of  a  wrongdoer  must  be  a 
cause  which  interrupts  the  natural  sequence 
of  events,  turns  aside  their  course,  prevents 
the  natural  and  probable  result  of  the  or- 
iginal act  or  omission,  and  produces  a  dif- 
ferent result,  that  could  not  have  been  rea- 
sonably anticipated."  6  C.  C.  A.  210,  12  U. 
S.  App.  550,  56  Fed.  993,  994.  But  it  also 
said:  "No  act  contributes  to  ah  injury,  in 
the  legal  acceptation  of  that  term,  unless  it 
is  a  proximate  cause  of  that  injury, — ^un- 
less it  is  near  to  it  in  the  order  of  causation. 
Jacohua  v.  81,  Paul  d  C.  R,  Co,  20  Minn. 
125,  134,  18  Am.  Rep.  360,  Gil.  110."  6 
C.  C.  A.  207,  12  U.  S.  App.  545,  56  Fed. 
»90. 

The  test  of  the  liability,  therefore,  in 
cases  of  concurring  negligence  is  the  same 
that  it  is  in  all  other  actions  for  negligence. 
It  is  the  true  answer  to  the  questions :  Was 
the  injury  the  natural  and  probable  conse- 
quence of  the  act  on  which  the  action  is 
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bafled?  Was  it  reasonably  to  be  anticipated 
from  that  act?  If  it  was,  the  action  may  be 
maintained,  although  the  negligence  of  an- 
other concurred  to  produce  the  untoward  re- 
sult. If  it  was  not^  the  act  of  negligenee 
will  not  sustain  an  action,  whether  the  act 
of  another  concurred  or  failed  to  concur  to 
produce  it.  A  negligent  act  from  which  an 
injury  could  not  have  been  foreseen  or  rea- 
sonably anticipated  is  too  remote  in  the  line 
of  causation  to  sustain  an  action  for  an  in- 
jury in  every  case,  and  the  concurring  neg- 
ligence of  another  cannot  make  it  leas  re- 
mote, nor  charge  him  who  committed  it  with 
responsibility  for  it  to  which  he  would  not 
have  beoi  liable  to  answer  in  the  absence  of 
the  negligence  of  the  third  party. 

It  is  not  here  asserted  that  there  may  not 
be  many  cases  in  which  (me  who  has  com- 
mitted a  negligent  act  may  be  liable  for  an 
injury  which  is  the  result  of  his  wrongful 
act  and  of  the  concurring  n^ligence  of  an- 
other, but  which  would  not  have  followed  in 
the  absence  of  the  recklessness  of  the  third 
party.  The  succeeding  or  concurrinig  negli- 
gence of  another  and  its  evil  consequences  may 
be  the  natural  and  probable  result  of  a  de- 
fendant's act  of  negligence,  so  that  the  latter 
may  be  actionable.  But,  unless  the  ulti- 
mate injury  is  the  natural  and  probable  con- 
sequence of  the  defendant's  act  of  negli- 
gence, that  act  is  not  the  proximate  cause 
of  the  injury,  and  no  action  can  be  main- 
tained upon  it,  whether  the  succeeding  in- 
jury results  from  that  act  alone  or  from 
that  act  and  the  concurring  or  succeeding 
negligence  of  a  stranger.  In  other  woras, 
the  concurring  negligence  of  another  can- 
not transform  an  act  of  negligence  which  is 
so  remote  a  cause  of  an  injury  that  it  is 
not  actionable  into  a  cause  so  proximate 
that  an  action  can  be  maintained  upon  it. 
It  cannot  create  a  liability  against  one  who 
does  not  legally  cause  it,  or  make  an  injury 
the  natural  and  probable  result  of  a  prior 
act  of  negligence  which  was  not,  or  would 
not  have  been,  such  a  result  in  its  absence. 
No  act  contributes  to  an  injury,  in  the  le- 
gal acceptation  of  that  term,  unless  it  is  a 
proximate  cause  of  that  injury — unless  that 
injury  could  and  ought  to  have  been  fore- 
seen or  reasonably  anticipated  as  its  prob- 
able consequence.  The  conclusion  inevitably 
follows  that  the  concurring  negligence  of  the 
trespasser  in  this  case  does  not  answer  the 
primary  question  which  the  action  presents. 
It  leaves  it  entirely  undetermined,  and  that 
question  still  recurs.  Was  the  injury  of  the 
plaintiff  the  natural  and  probable  result  of 
the  acts  or  omissions  of  the  defendant?  Let 
us  see. 

That  negligence  consisted  of  permitting 
such  a  degree  of  darkness  in  the  hall  oppo- 
site the  door  which  opened  into  the  well  of 
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the  elevator  that  it  was  difficult  to  see 
whether  or  not  the  elevator  was  there;  of 
allowing  boys  to  visit  in,  ride  upon,  and 
sometimes  to  operate  the  elevator;  of  allow- 
ing the  boj  who  opened  the  door  to  the  well 
to  ride  and  visit  in  the  elevator  about  a  doz- 
en times,  and  to  endeavor  to  operate  it  at 
least  once;  of  neglecting  to  provide  a  lock 
for  the  door  which  would  prevent  anyone 
from  opening  it  from  the  outside;  and  of 
permitting  the  door  to  stand  open  from  1 
to  10  inches.  The  burden  of  proof  was  upon 
the  plaintiff  to  establish  a  state  of  facts 
which  would  naturally  lead  to  the  conclu- 
sion that  her  entrance  and  fall  in  the  well 
were  the  natural  and  probable  consequences 
of  these  acts  of  n^ligence  committed  by  the 
defendant.  If  she  failed  to  successfully  bear 
this  burden,  she  was  entitled  to  no  dam- 
ages from  the  Savings  &,  Loan  Society. 
Chicago,  8t,  P.  if.  d  0.  R,  Co,  v.  Elliott,  20 
L.  R.  A.  682,  5  C.  C.  A.  347,  12  U.  S.  App. 
381,  55  Fed.  M9;  Union  P,  R.  Co.  v.  Calto- 
ghan,  6  C.  C.  A.  205,  210,  12  U.  S.  App.  541, 
56  Fed.  988,  993.  Where  is  the  evidence  to 
sustain  such  a  conclusion?  The  best  evi- 
dence upon  such  an  issue  is  the  testimony 
of  experience,  because  what  has  been  is  our 
best  guide  to  wliat  will  be.  The  challenged 
acts  and  (Mnissions  of  the  defendant  had  been 
in  operation  for  many  months.  If  they  had 
produced  such  a  consequence  as  the  fall  and 
injury  of  the  plaintiff  in  the  past,  that  face 
would  have  raised  a  strong  presumption  that 
this  was  their  natural  tendency.  If  they  had 
produced  no  such  result,  the  counter  pre- 
sumption was  not  less  strong.  It  is  for  this 
reason  that  courts  frequently  speak  of  the 
fact  that  no  such  injuries  as  those  upon 
which  the  actions  under  their  consideration 
are  based  have  occurred  before  as  persua- 
sive evidence  that  the  disasters  could  not 
have  been  foreseen  or  reasonably  antici- 
pated as  the  probable  result  of  the  acts  upon 
which  the  suits  are  based.  Cleveland  v.  yew 
Jersey  8.  B.  Co,  88  N.  Y.  306,  312.  There  is 
no  evidence  in  this  case  that  any  such  acci- 
dent or  injury  as  that  from  which  the  plain- 
tiff suffers  ever  followed  the  defendant's 
acts  of  n^ligence  before  the  plaintiff  fell 
into  the  well.  Not  only  this,  but  there  is 
no  evidence  that  the  accident  and  injury  to 
the  plaintiff  resulted  from  these  acts  or 
omissions,  but  positive  and  convincing  tes- 
timony that  they  were  produced  by  the 
wrongful  act  of  another. 

Another  class  of  evidence  sometimes  pre- 
sented in  cases  of  this  nature  consists  of 
the  testimony  of  witnesses  that  the  negli- 
gence of  the  defendant  which  forms  the 
basis  of  the  action  has  at  times  placed  them 
in  imminent  danger  of  like  accidents,  from 
which  they  have  hardly  escaped  without 
injury.  But  this  record  is  barren  of  evi- 
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dence  of  this  character.  Experts  sometimes 
come  to  say  that  a  piece  of  machinery  was 
so  defective,  or  the  method  of  its  operation 
of  so  dangerous  a  character,  that  in  their 
opinion,  the  condition  or  the  method  of  oper- 
ation naturally  tended  to  an  accident  or  in- 
jury of  the  nature  of  that  upon  which  the 
action  on  trial  is  based.  But  no  expert  gave 
such  testimony  in  the  case  at  bar.  The  rec- 
ord is  barren  of  all  testimony  upon  the  sub- 
ject, except  proof  of  the  acts  and  omissions 
of  the  defendant  which  have  been  recited, 
and  of  the  fact  that  a  proximate  cause  of 
the  accident  was  the  act  of  the  trespasser 
who  opened  the  door  and  extended  to  the 
plaintiff  the  invitation  to  step  into  the  dark- 
ness and  to  fall,  which  she  accepted.  There 
is  nothing  in  the  evidence  to  the  effect  that 
the  defendant's  acts  or  omissions  ever  had 
produced,  or  ever  would  in  the  natural  se- 
quence of  events  have  produced,  any  sudi 
injury  as  that  from  which  the  plaintiff  is 
suffering,  while  the  proof  is  plenary  that 
it  was  the  act  of  the  stranger  which  actual- 
ly caused  it. 

But  counsel  seek  to  escape  from  the  nat- 
ural effect  of  this  evidence  by  the  conten- 
tion that  the  voluntary  act  of  the  strange 
boy  in  opening  the  door  of  the  well  when 
the  elevator  wsm  at  an  upper  floor  could  and 
should  have  been  foreseen  and  anticipated 
as  the  probable  result  of  the  unlocked  door, 
of  the  visits  of  the  boy  upon  the  elevator, 
and  of  hitf  previous  attempt  to  operate  it. 
This  argument  loses  sight  of  the  fact  that 
the  wrongful  act  of  this  trespasser  was  not 
committed  in  operating,  or  in  attempting  to 
operate,  the  elevator,  in  riding  or  visiting 
upon  it,  or  in  the  doing  of  any  act  which  he 
had  ever  done  before.  He  had  never  opened 
the  door  into  the  empty  well  and  invited 
a  patron  of  the  elevator  to  step  into  it  be- 
fore this  accident  occurred.  How  could 
anyone  reasonably  anticipate  that  he  would 
be  guilty  of  such  an  act  ?  The  facts  that  he 
had  visited  upon  the  elevator  and  had  at^ 
tempted  to  operate  it  with  the  permission 
of  the  employee  in  charge  of  it  gave  no 
warning  of  any  such  purpose  on  his  part  or 
of  the  probability  of  any  such  act.  Mr.  Jus- 
tice Holmes  in  delivering  the  opinion  of  the 
supreme  court  of  Massachusetts  in  Burt  v. 
Advertiser  Newspaper  Co,  154  Mass.  238, 
247,  13  L.  R.  A.  97,  102,  28  N.  E.  1,  6,  said: 
"Wrongful  acts  of  independent  third  per- 
sons, not  actually  intended  by  the  defend- 
ant, are  not  regarded  by  the  law  as  natural 
consequences  of  his  wrong,  and  he  is  not 
bound  to  anticipate  the  general  probability 
of  such  acts,  any  more  than  a  particular 
act  by  this  or  that  individual." 

llie  act  of  the  strange  boy  was  a  violation 
of  the  law.  It  was  a  trespass  upon  the  prop- 
erty and  upon  the  rights  of  the  defendant. 
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The  defendant  could  not  foresee  or  reason- 
ably anticipate,  and  it  was  not  required  to 
anticipate  or  to  provide  for,  violations  of 
the  law  and  trespasses  upon  its  property  by 
its  fellow  citizens.  The  legal  presumption 
was  that  this  boy  and  all  boys  and  men 
would  obey  the  law,  would  refrain  from  com- 
mitting trespasses  upon  the  defendant's 
rights  or  property,  and  would  discharge 
their  moral  and  social  duties.  The  defend- 
ant had  the  right  to  indulge  in  this  pre- 
sumption, and  to  calculate  the  natural  and 
probable  result  of  its  acts  and  omissions 
upon  this  supposition.  Indeed,  it  could  reck- 
on upon  no  other;  for  it  is  alike  impractica- 
ble and  impossible  to  predicate  and  admin- 
ister the  rights  and  remedies  of  men  upon 
the  theory  that  their  associates  and  fellows 
^\ill  either  violate  the  laws  or  disregard  their 
duties.  Little  Rock  d  M.  R.  Co.  v.  Barry, 
43  L.  R.  A.  349,  28  C.  C.  A.  644,  650,  66 
U.  fc>.  App.  37,  84  Fed.  044,  950.  The  mis- 
cliievoua  act  of  the  strange  boy  which  caused 
the  plaintilf's  hurt-  could  not  have  been  fore- 
seen nor  reasonably  anticipated  as  the  prob- 
able result  of  the  defendant's  acts  of  negli- 
gence, because  it  was  a  violation  of  law  and 
of  duty,  and  because  there  was  nothing  in 
previous  experience,  observation,  or  infor- 
mation to  lead  to  such  an  anticipation.  This 
concludes  the  discussion  of  the  facts  relative 
to  the  relations  and  situation  of  the  parties 
as  disclosed  by  the  record,  in  view  of  the  ar- 
guments of  the  counsel  for  the  plaintiff. 

It  is  now  no  longer  difficult  to  determine 
whether  or  not  the  acts  of  the  defendant 
were  the  proximate  cause  of  the  injury  to 
the  plaintiff.  Wharton  says:  "Supposing 
that,  if  it  had  not  been  for  the  intervention 
of  a  responsible  third  party,  the  defend- 
ant's negligence  would  have  produced  no 
damage  to  the  plaintiff,  is  the  defendant  lia- 
ble to  the  plaintiff?  This  question  must  be 
answered  in  the  negative,  for  the  general 
reason  that  causal  connection  between  neg- 
ligence and  damage  is  broken  by  the  inter- 
position of  independent  responsible  human 
action.  I  am  negligent  on  a  particular  sub- 
ject-matter [as  to  which  I  am  not  contrac- 
tually bound].  Another  person,  moving  in- 
dependently, comes  in,  and  either  negligently 
or  maliciously  so  acts  as  to  make  my  negli- 
gence injurious  to  a  third  person.  If  so,  the 
person  so  intervening  acts  as  a  nonconduct- 
or, and  insulates  my  negligence,  so  that  I 
cannot  be  sued  for  the  mischief  which  the 
person  so  intervening  directly  produces.  He 
is  the  one  who  is  liable  to  the  person  in- 
jured."    Wharton,  Neg.  S   134. 

Bishop  on  Non-Contract  Law,  §  42,  says: 
"If,  after  the  cause  in  question  has  been  in 
operation,  some  independent  force  comes  in 
and  produces  an  injury,  not  its  natural  or 
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probable  effect,  tho  author  of  the  cause  is 
not  responsible." 

Judge  Couley  and  the  supreme  court  of 
North  Carolina  say  in  his  words:  "If  the 
original  wrong  only  becomes  injuriouB  in 
consequence  of  the  intervention  of  some  dis- 
tinct wrongful  act  or  omission  by  another, 
the  injury  shall  be  imputed  to  the  last 
wrong  as  the  proximate  cause,  and  not  to 
that  which  was  more  remote."  Clark  v. 
Wilmington  d  W.  R.  Co.  109  N.  C.  430,  449, 
14  L.  R.  A.  749,  753,  14  S.  E.  43,  47. 

The  Supreme  Court  declares:  "The  ques- 
tion always  is.  Was  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the 
injury, — ^a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  tlie 
wrong  and  the  injury?"  Milwaukee  d  8t. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  475,  24 
L.  ed.  256,  259.  And  again:  "The  proxi- 
mate cause  is  the  efficient  c&use, — ^the  one 
that  necessarily  sets  the  other  causes  in 
operation.  The  causes  that  are  merely  inci- 
dental, or  instruments  of  a  superior  or  con- 
trolling agency,  are  not  the  proximate  causes 
and  the  responsible  ones."  /Etna  F.  Ins.  Co, 
V.  Boon,  95  U.  S.  117,  130,  24  L.  ed.  395,  399. 

The  circuit  court  of  appeals  for  the  sev- 
enth circuit  holds  that  "the  remote  cause 
is  that  cause  which  some  independent  force 
merely  took  advantage  of  to  accomplish 
something  not  the  probable  or  natural  effect 
thereof.  .  .  .  The  causal  connection  be- 
tween the  negligence  and  the  hurt  is  inter- 
rupted by  the  interposition  of  an  independ- 
ent human  agency;  and,  as  Mr.  W^harton  ex- 
presses the  thought,  'the  intervener  acta  as 
a  nonconductor,  and  insulates  the  negli- 
gence.' The  test  is:  Was  the  intervening 
efficient  cause  a  new  and  independent  force, 
acting  in  and  of  itself  in  causing  the  injury 
and  superseding  the  original  wrong  com- 
plained of,  so  as  to  make  it  remote  in  the 
chain  of  causation,  although  it  may  have  re- 
motely contributed  to  the  injury  as  an  oc- 
casion or  condition?"  Ooodlander  Mill  Co. 
v.  Standard  Oil  Co.  27  L.  R.  A.  583,  587, 
11  C.  C.  A.  253,  258,  259,  24  U.  S.  App.  7, 
18,  63  Fed.  400,  406. 

And  this  court  has  said :  ''An  injury  that 
could  not  have  been  foreseen  or  reasonably 
anticipated  as  the  probable  result  of  the 
negligence  is  not  actionable,  nor  is  an  in- 
jury that  is  not  the  natural  consequence  of 
the  negligence  complained  of,  and  would  not 
have  resulted  from  it  but  for  the  interposi- 
tion of  some  new  independent  cause  that 
could  not  have  been  anticipated."  Chioago, 
8t.  P.  M.  d  0.  R.  Co.  V.  Elliott,  20  L.  R,  A. 
582,  685,  6  C.  C.  A.  347,  349,  12  U.  S,  App. 
381,  386,  55  Fed.  949,  951,  952. 


Ifi03. 


Ck>i£  V.  German  Say.  k  L.  Soc. 


423 


Try  this  case  by  any  of  these  tests,  and 
the  result  is  the  same.  The  independent 
voluntary  act  of  the  strange  boy  who  opened 
the  door  of  the  elevator  and  invited  the 
plaintiff  to  enter  the  well  was  incapable 
of  anticipation.  No  one  could  have  foreseen 
it  as  the  probable  consequence  of  the  acts 
or  omissions  of  the  defendant.  It  broke  the 
chain  of  causation  between  the  prior  negli- 
gence of  the  defendant  and  the  injury  of 
the  plaintiff,  insulated  the  defendant's  acts 
and  omissions  from  the  plaintiff's  hurt,  and 
imposed  upon  the  boy  who  willed  and  com- 
mitted the  act  which  produced  the  injury  the 
aole  liability  for  the  damages  which  resulted 
from  it.  The  acts  and  omissions  of  the  de- 
fendant were  too  remote  to  legally  contrib- 
ute to  the  injury,  or  to  impose  liability  for 
it.  They  were  not  a  proximate  cause  of  the 
accident,  and  the  mischievous  and  wrongful 
act  of  the  strange  boy  was  the  sole  moving 
efficient  proximate  cause  that  produced  it. 
Little  Rock  d  M.  R,  Co.  v.  Barry,  43  L.  R, 
A.  349.  28  C.  C.  A.  644,  66  U.  S.  App.  37, 
84  Fed.  944,  950;  Ckioaffo,  Bt.  P.  M.  d  0. 
R,  Co.  V.  Elliott,  20  L.  R.  A.  582,  5  C.  C. 
A.  347,  3.30,  12  U.  S.  App.  381,  55  Fed.  949, 
952;  Finalyson  v.  Vtica  Min.  d  Mill.  Co.  14 
C.  C.  A.  492,  496,  32  U.  S.  App.  143,  67 
Fed.  507,  512;  St.  Louis  d  S.  F.  R.  Co.  v. 
Bennett,  16  C.  C.  A.  300,  32  U.  S.  App.  621, 
69  Fed.  525;  Union  P.  R.  Co.  v.  Callaghan, 
6  C.  C.  A.  205,  210,  12  U.  8.  App.  541,  56 
Fed.  988.  993;  Missouri  P.  R.  Co.  v.  Mose- 
ley,  6  C.  C.  A.  641,  646,  12  U.  S.  App.  601, 
57  Fed.  921,  926;  Traveler^  Ins.  Co.  v.  Me- 
lick,  27  L.  R.  A.  629,  12  C.  C.  A.  544,  550, 
27  U.  S.  App.  547,  66  Fed.  178,  184;  Oood- 
lander  Mill  Co.  v.  Standard  Oil  Co.  27  L. 
R.  A.  583,  11  C.  C.  A.  253,  24  U.  S.  App. 
7,  63  Fed.  400;  Laidlaw  v.  Sage,  158  N.  Y. 
73,  98-102,  44  L.  R,  A.  216,  52  N.  E.  679; 
Tretcatha  v.  Buchanan  Gold  Min.  d  Mill. 
Co.  90  Cal.  494,  500,  28  Pac.  571,  31  Pac. 
561;  Ayers  v.  Rochester  R.  Co.  156  N.  Y. 
104,  108,  50  N.  E.  960;  Doherty  v.  Waltham, 
4  Gray,  596;  Parker  v.  Cohoes,  10  Hun,  531. 

Our  conclusion  has  not  been  reached  with- 
out a  careful  perusal  of  the  opinions  of  the 
courts  in  the  cases  cited  by  counsel  for  the 
plaintiff  in  error,  especially  those  in  Colo- 
rado Mortg.  d  Invest.  Co.  v.  Rees,  21  CJolo. 
435,  42  Pac.  42;  Tousey  v.  Roberts,  114  N. 
Y.  312,  11  Am.  St.  Rep.  655,  21  N.  E.  399; 
and  Lane  v.  Atlantic  Works,  111  Mass. 
136.  These  opinions  have  been  read  with 
the  deference  and  consideration  to  which  the 
judgments  of  learned  and  conscientious  ju- 
rists are  always  entitled,  but  they  are  not 
controlling  authority  in  a  Federal  court; 
And  the  views  which  haye  already  been  ex- 
pressed in  this  opinion,  the  reasons  which 
have  been  given  for  them,  and  the  authori- 
ties which  have  been  cited  in  support  of 
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them  commend  themselves  more  forcibly  and 
persuasively  to  our  minds  than  the  opinions 
and  reasoning  in  the  cases  upon  which  the 
counsel  for  the  plaintiff  rely.  Jurisdiction 
over  controversies  between  citizens  of  dif- 
ferent states  was  conferred  upon  the  nation- 
al courts  for  the  avowed  purpose  of  secur- 
ing to  the  litigants  in  such  cases  the  bene- 
fit of  the  independent  opinions  of  the  judges 
of  those  courts.  It  is  the  right  of  these 
litigants  to  the  independent  and  conscien- 
tious judgment  of  the  judges  of  the  national 
courts  to  whom  they  present  their  controver- 
sies upon  the  merits  of  the  issues  they  raise, 
and  a  complete  and  careful  discharge  of  the 
duties  imposed  upon  them  requires  of  the 
members  of  the  Federal  judiciary  that  they 
shall  carefully  form  and  express  their  inde- 
pendent judgments  upon  the  questions  pre- 
sented by  such  controversies.  In  the  case 
at  bar  this  duty  has  been  discharged,  not 
without  some  study,  deliberation,  and  care, 
and  the  conclusion  of  this  court  is  that  the 
record  before  it  conclusively  shows  that  the 
act  of  the  strange  boy  who  opened  the  door 
of  the  well  of  the  elevator  was  the  sole  prox- 
imate cause  of  the  plaintiff's  injury. 

Coxmscl  earnestly  invoke  the  rule  an- 
noimced  in  Milicaukee  d  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  474,  476,  24  L.  ed. 
256,  259,  which  was  followed  by  this  court 
in  Union  P.  R.  Co.  v.  Callaghan,  6  C.  C.  A. 
205,  208,  12  U.  S.  App.  541,  56  Fed.  988, 
991,  and  Travelers*  Ins.  Co.  v.  Melick,  27  L. 
R.  A.  629,  12  C.  C.  A.  544,  546,  27  U.  S.  App. 
547,  65  Fed.  178,  180,  that  the  question, 
What  is  the  proximate  cause  of  an  injury? 
is  ordinarily  a  question  for  the  jury,  and 
they  strenuously  maintain  that  the  circuit 
court  erred  because  it  refused  to  submit  the 
question  which  has  been  considered  to  the 
jury  upon  the  trial  below.  There  is,  how- 
ever, always  a  preliminary  question  for  the 
judge  at  the  close  of  the  evidence  before  a 
case  can  be  submitted  to  the  jury,  and  that 
question  is,  not  whether  or  not  there  is  any 
evidence,  but  whether  or  not  there  is  any 
substantial  evidence  upon  which  a  jury  can 
properly  render  a  verdict  in  favor  of  the 
party  who  produced  it.  Brady  v.  Chicago  d 
G.  W.  R.  Co.  57  L.  R.  A.  712,  52  C.  C.  A.  48, 
52,  53,  114  Fed.  100,  105;  Chicago,  St.  P.  M. 
d  0.  R.  Co.  V.  Belliwith,  28  C.  C.  A.  358, 
362,  55  U.  S.  App.  113,  83  Fed.  437,  441; 
Railic<i^  Officials  d  Employees'  Acd.  Asso. 
V.  Wilson,  40  C.  C.  A.  411,  413,  100  Fed. 
308,  370;  Marion  County  v.  Clark,  94  U.  S. 
278,  284,  24  L.  ed.  59,  62;  North  Pennsylva- 
nia R.  Co.  V.  Commercial  Nat.  Bank,  123 
U.  S.  727,  733,  31  L.  ed.  287,  289,  8  Sup.  Ct. 
Rep.  266;  Delaware,  L.  d  W.  R.  Co.  v.  Conr 
verse,  139  U.  S.  469,  35  L.  ed.  213,  11  Sup. 
Ct.  Rep.  569;  Laclede  Fire  Brick  Mfg.  Co. 
y.  Hartford  Steam-Boiler  Inspection  d  Ins. 
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Co.  9  C.  C.  A.  1,  4,  19  U.  S.  App.  510,  60 
Fed.  351,  354;  Gotcen  v.  Barley,  6  C.  C.  A. 
190,  12  U.  8.  App.  574,  56  Fed.  973;  Motey 
V.  Pickle  Jiarble  rf  Granite  Co.  20  C.  0.  A. 
3<$6,  368,  36  U.  6.  App.  682,  74  Fed.  155, 
157. 

The  burden  of  proof  is  upon  the  plaintiff 
in  an  action  for  personal  injury  to  estab- 
lish the  fact  that  the  acts  of  negligence  of 
which  he  complains  were  the  proximate 
cause  of  the  injury  suffered,  and  if,  at  the 
close  of  the  testimony  in  a  trial  for  personal 
injury,  there  is  no  substantial  evidence  up- 
on which  a  jury  can  properly  find  that  the 
negligence  charged  was  the  proximate  cause 
of  the  hurt  sustained,  it  is  the  duty  of  the 
court,  as  it  is  in  a  like  condition  of  the 
evidence  in  the  trial  of  every  other  issue  of 
fact,  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant.  Chicago,  SL  P,  M, 
d  O.  R.  Co,  v.  Elliott,  20  L.  R.  A.  582,  5  C. 
C.  A.  347,  352,  12  U.  S.  App.  381,  55  Fed. 
949,  954;  Memphis  d  C.  R.  Co.  v.  Reeves, 
10  Wall.  176,  19  L.  ed.  909;  Scheffer  v. 
Washington  City,  V.  M.  &  G.  8.  R.  Co.  105 
U.  S.  249,  252,  26  L.  ed.  1070,  1071;  Jenks 
V.  Wilhraham,  11  Gray,  142;  Durham  v. 
Musselman,  2  Blackf.  96,  18  Am.  Dec.  695; 
Morrison  v.  Davis,  20  Pa.  171,  57  Am.  Dec. 
696;  Denny  v.  New  York  (7.  R.  Co.  13  Gray, 
481,  74  Am.  Dec.  645;  Dubuque  Wood  d 
Coal  Asso.  V.  Dubuque,  30  Iowa,  176;  Hoa^ 
V.  Lake  Shore  d  M.  8.  R.  Co.  85  Pa.  293, 
298,  299,  27  Am.  Rep.  653;  West  Mahanoy 
Twp.  V.  Watson,  112  Pa.  574,  56  Am.  Rep. 
336,  3  Atl.  866;  Read  v.  Nichols,  118  N.  Y. 
224,  7  L.  R.  A.  130,  23  N.  E.  468;  Western 
R.  Co.  v.  Mutch,  97  Ala.  194,  21  L.  R.  A. 
316,  38  Am.  St.  Rep.  179,  11  So.  894.  This 
opinion  has  lamentably  failed  to  accomplish 
its  chief  end  if  it  has  not  clearly  shown  that 
this  was  the  condition  of  the  evidence  in 
the  case  in  hand  at  the  close  of  the  trial. 
The  circuit  court,  therefore,  committed  no 
error  when  it  refused  to  submit  to  the  jury 
a  question  which,  imder  the  evidence  before 
it,  could  not  be  lawfully  answered  in  favor 
of  the  plaintiff. 

We  turn  to  the  rulings  upon  the  admission 
and  rejection  of  evidence  which  are  specified 
as  error.  A  witness  had  testified  that  he 
frequently  used  the  elevator,  and  that  the 
name  of  the  boy  who  was  operating  it  for 
the  defendant  at  the  time  of  the  accident 
was  Jackson.  He  was  then  asked  this  ques- 
tion: "Now,  can  you  tell  the  jury  what 
his  habits  were  in  running  the  elevator? 
Confine  yourself  to  this  door  and  elevator 
at  the  ground  floor." 

The  defendant  objected  to  this  question 
"as  immaterial  and  not  connected  with  this 
transaction,"  and  counsel  for  the  plaintiff 
stated  that  they  proposed  to  connect  it  with 
the  transaction  by  showing  that  the  habit 
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of  the  boy  was  to  leave  the  elevator  standin;^ 
at  the  ground  fioor  upon  a  block  of  wood,  tc 
go  to  the  front  of  the  building,  to  stand 
there,  to  follow  or  precede  patrons  into  the 
elevator,  to  take  them  up  therein  and  to 
leave  the  door  of  the  shaft  unlatched  and 
open,  so  that  anyone  could  by  touching  it 
open  it  wide.  The  court  sustained  the  ob- 
jection, and  complaint  is  made  of  this  rul- 
ing. But  the  boy  who  operated  the  eleva- 
tor did  not  open  the  door  or  invite  the  plain- 
tiff to  her  injury.  He  did  not  leave  the 
elevator  supported  by  a  block,  go  to  the 
front  of  the  building,  leave  the  door  open 
while  he  was  there,  precede  the  plaintiff  into 
the  elevator,  or  do  any  other  act  at  the  time 
she  was  injured  to  lead  her  into  her  trouble. 
If  he  had  been  in  the  habit  of  performing 
the  acts  which  counsel  for  plaintiff  offered 
to  prove,  her  injury  was  not  caused  by  any 
of  them.  Those  acts  were  committed  and 
those  habits  operated  at  other  times,  and 
not  at  the  time  of  the  accident.  They  had 
no  perceptible  connection  or  relation  to  the 
mischievous  act  of  the  strange  boy,  who  pro- 
duced the  disaster,  and  there  was  no  error 
in  excluding  the  proof  of  them  from  l^e  evi- 
dence in  this  case. 

For  the  same  reason  the  court  properly 
refused  to  permit  the  same  witness  to  an- 
swer this  question:  '^ave  you  gone  into 
the  elevator  from  the  ground  floor  and  from 
this  hall  when  the  light  in  the  elevator  was 
not  burning?"  It  was  not  material,  so  far 
as  this  record  discloses,  whether  this  wit- 
ness went  into  or  stayed  out  of  the  eleva- 
tor when  the  light  was  not  burning.  Neith- 
er he,  nor  the  elevator,  nor  the  light,  nor 
the  darkness,  in  the  elevator  had  any  per- 
ceptible relation,  causally  or  otherwise,  to 
the  accident  and  the  injury  in  suit,  and  no 
sound  reason  occurs  to  us  for  the  introduc- 
tion in  evidence  of  the  answer  to  this  ques- 
tion. 

Another  witness  was  asked  whether  or 
not  he  could  state  to  the  jury  whether  the 
door  was  kept  open  or  closed  about  the  time 
of  the  accident.  He  answered,  "No."  An 
objection  was  then  made  to  this  question, 
which  was  sustained,  and  this  ruling  is  chal- 
lenged. But,  if  the  ruling  was  erroneous,  it 
did  not  constitute  reversible  error,  because 
it  conclusively  appears  that  it  did  not  pre- 
judice, and  could  not  have  prejudiced,  the 
cause  of  the  plaintiff,  and  error  without  pre- 
judice is  no  ground  for  reversal.  The  wit^ 
ness  answered  that  he  could  not  tell  whether 
the  door  was  kept  open  or  closed.  The  rul- 
ing which  sustained  the  subsequent  objec- 
tion to  this  question  merely  withdrew  this 
answer  from  the  jury.  The  record  shows 
what  the  answer  would  have  been.  Ths 
plaintiff  did  not  offer  to  prove  that  the  wit- 
ness could  or  would  tell  whether  the  door 
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was  open  or  closed,  and  the  presumption  is 
ocmdusive  that,  if  the  objection  had  been 
overruled,  his  only  testimony  would  have 
been  that  he  did  not  know  and  could  not 
state  whether  the  door  was  closed  or  open. 
It  is  obvious  that  this  evidenoe  could  have 


been  of  no  advantage  to  the  plaintiff,  and 
hence  its  rejection  was  not  fatal  to  the 
judgment.  There  was  no  reversible  error 
in  the  trial  of  this  case  and  the  judgment 
below  must  he  affirmed. 
It  is  so  ordered. 


WASHINGTON  SUPKEME  COURT. 


Eaie  HORSFALL,   Reapt^ 

V. 

PACIFIC    MUTUAL    LIFE    INSURANCE 
COMPANY,  Appt. 

(82  Wash.  182.) 

1.  A  dilation  of  tlte  Iteart  accompanied 
by  deathly  paleness,  coldness  of  extrem- 
ities, and  cold  perspiration  on  face  and  hands, 
which  results  in  death  in  a  few  weeks,  and  is 
caused  by  a  heary  lift,  is  within  the  terms  of 
a  policy  insuring  against  the  effect  of  bodily 
Injury  "caused  solely  by  external,  yiolent, 
and  accidental  means.'* 

&  Deathly  paleness,  cold  extremities, 
nnd  cold  perspiration  on  hands  and 
faee,  and  the  permanent  change  of  color  on 
the  following  day  from  a  ruddy  hue  to  a 
bluish  gray,  as  the  result  of  a  dilation  of  the 
heart  due  to  a  heavy  lift,  constitute  a  visible 
external  mark,  within  the  meaning  of  a  policy 
Insuring  against  injuries,  but  which  provides 
that  it  does  not  cover  injuries  where  there 
are  no  visible,  external  marks  upon  the  body 
produced  at  the  time  of  and  by  the  accident. 

8.  Delay  of  twelve  days  after  death 
reanltlnflr  frous  aceldent  before  noti- 
fying the  Insurer  is  not  unreasonable,  so 
as  to  defeat  recovery  upon  the  policy,  al- 
though it  requires  immediate  notice  to  be 
given  of  the  accident,  and  the  accident  oc- 
curred several  weeks  before  death  ensued. 

(June  27,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon 
an  accident  insurance  policy.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  R.  Baker,  for  appellant: 

The  testimony  does  not  show  that  any  ac- 
cident happened  to  the  deceased,  and  the 
court  ought  not  to  have  left  it  to  the  jury 
to  presume  that  an  accident  happened. 

Feder  v.  Iowa  State  Traveling  Men*8  Aa- 
BO,  107  Iowa,  538,  43  L.  R.  A.  693,  70  Am. 
St.  Rep.  212,  78  N.  W.  262. 

It  requires  a  strained  and  unnatural  ap- 


plication of  the  word  "accident"  to  use  it 
in  connection  with  the  facts  as  shown  by  the 
testimony. 

Cohh  V.  Preferred  Mut,  Aoci.  Asso.  96  Ga. 
818,  22  S.  E.  976;  Travelers'  Ins.  Co.  v. 
Selden,  24  C.  0.  A.  92,  42  U.  S.  App.  253, 

78  Fed.  285. 

The  testimony  shows  that  pre-existing  in- 
firmity, wealcness,  or  disease  may  have  been 
present,  and  not  been  known. 

Where  death  results  from  disease  aggra- 
vated by  accident,  or  accident  which  aggra- 
vated the  disease,  neither  of  which  of  itself 
would  have  caused  death,  there  can  be  no  re- 
covery. 

National  Masonic  Acci.  Asso.  ▼.  Shryock, 
20  C.  C.  A.  3,  36  U.  S.  App.  658,  73  Fed.  774; 
Commercial  Travelers*  Mut.  Acoi.  Asso.  v. 
Fulton,  24  C.  C.  A.  664,  45  U.  S.  App.  578, 

79  Fed.  423;  Hubbard  v.  Travelers'  Ins.  Co. 
98  Fed.  932;  Freeman  v.  Mercantile  Mut. 
Acci.  Asso.  156  Mass.  361,  17  L.  R.  A.  753, 
30  N.  E.  1013;  Modern  Woodman  Acd.  As- 
so. V.  Shryock,  54  Neb.  250,  39  L.  R,  A. 
826,  74  N.  W.  607. 

In  Fostei'  v.  Fidelity  d  C.  Co.  99  Wis.  447, 
40  L.  R.  A.  833,  75  N.  W.  60,  it  is  decided 
that  a  notice  given  twenty-nine  days  after 
the  knowledge  of  the  facts  cannot  l>e  held 
to  be  immediate  notice. 

In  the  case  at  bar  plaintiff  was  in  full 
possession  of  all  the  facts  forty-two  days  be- 
fore notice  was  given  to  the  defendant  com- 
pany. Notice  given  after  such  length  of 
time  is  not  immediate. 

Mellen  v.  Hamilton  F.  Ins.  Co.  17  N.  Y. 
609;  Trask  v.  State  F.  d  M.  Ins.  Co.  29  Pa. 
198,  72  Am.  Dec.  622;  Railway  Pass.  Assur. 
Co.  V.  Burwell,  44  Ind.  460;  Whitehurst  v. 
North  Carolina  Mut.  Ins.  Co.  52  N.  C.  (7 
Jones  L.)  435,  78  Am.  Dec.  246;  Edwards  v. 
Lycoming  County  Mut.  Ins.  Co.  75  Pa.  378; 
Travelers'  Ins.  Co.  v.  Selden,  24  0.  C.  A.  92, 
42  U.  S.  App.  253,  78  Fed.  285;  Louisville 
rf  N.  R.  Co.  V.  Woodson,  134  U.  S.  622,  33 
L.   ed.    1035,    10  Sup.   Ct.   Rep.   630. 


NoTB. — As  to  what  constitutes  an  accident 
within  the  meaning  of  an  accident  Insurance 
policy,  see,  in  this  series,  note  to  Fidelity  &  C. 
Co.  V.  Johnson,  80  L.  B.  A.  206 ;  Modern  Wood- 
men AccL  Asso.  V.  ShryoclE,  39  L.  R.  A.  826; 
Hasten  v.  Interstate  Casualty  Co.  40  L.  B.  A. 
e3L.R.  A. 


651 ;  Western  Commercial  Travelers*  Asso.  v. 
Smith.  40  L.  R.  A.  653;  Feder  v.  Iowa  State 
Traveling  Men's  Asso.  43  L.  R.  A.  693 ;  Smith 
V.  i£tna  L.  Ins.  Co.  56  L.  R.  A.  271 ;  Preferred 
Acci.  Ins.  Co.  V.  Robinson,  61  L.  R.  A.  145  ;  and 
Fetter  v.  Fidelity  &  C.  Co.  61  L.  B.  A  459. 
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Washington  Supbemb  Ck>uBT. 


Jujxm, 


Messrs.  F.  S.  Blattner  and  Stiles  ft 
Doolittle,  for  respondent: 

The  question  of  what  is  the  proximate 
cause  of  death  in  an  action  like  that  now 
under  consideration  is  one  of  fact,  to  be  de- 
termined by  the  jury  from  a  consideration 
of  the  evidence. 

Freeman  v.  Mercantile  Mut.  Acoi.  Asso. 
lo6  Mass.  351,  17  L.  R.  A.  753,  30  N.  E. 
1013;  Modern  Woodman  Acci.  Asso,  y. 
Hhryock,  54  Neb.  250,  39  L.  R.  A.  826,  74 
N.  W.  607;  United  States  Mut.  Acci.  Asso, 
V.  Barry,  131  U.  S.  100,  33  L.  ed.  60,  9  Sup. 
Ot.  Rep.  755;  North  American  Life  A  Acd. 
Ins.  Co.  V.  Burroughs,  69  Pa.  51,  8  Atl.  212; 
Martin  v.  Traveller^  Ins.  Co.  1  Fost.  &  F. 
505;  2  ^fay,  Ins.  §S  514,  615a. 

While  tne  insurer  is  entitled  to  notice  of 
the  happening  of  the  event  which  fixes  its 
liability,  it  is  only  entitled  to  reasonable  no- 
tice. 

2  May,  Ins.  §  461 ;  Provident  L.  Ins.  d  In^ 
vest.  Co.  V.  Baum,  29  Ind.  236;  Travellers* 
Ins.  Co.  V.  Mosleyj  8  Wall.  409,  19  L.  ed. 
441;  Remington  v.  Fidelity  d  Deposit  Co. 
27  Wash.  429,  67  Pac.  989;  Perpetual  Bldg. 
&  L.  Asso.  V.  United  fitates  Fidelity  d  Q. 
Co,  118  Iowa,  729,  92  N.  W.  686. 

Monnt,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  upon  an  accident  insur- 
ance policy  issued  by  appellant  to  John 
Horsfall  during  his  lifetime.  The  respond- 
ent, Kate  Horsfall,  is  the  beneficiary  under 
the  policy  in  case  of  the  death  of  the  insured 
as  the  result  of  an  accident  covered  by  the 
policy.  Plaintiff  had  judgment  below,  and 
defendant  appeals. 

The  policy  of  insurance  is  in  the  usual 
form  of  accident  insurance,  and  provides, 
among  other  things,  for  a  weekly  indemnity 
in  case  of  injury  from  accident,  and  for  a 
principal  sum  of  $1,200  to  be  paid  to  the 
wife  of  the  insured  in  case  of  the  death 
of  the  insured  within  ninety  days  from  the 
happening  of  such  accident.  It  also  pro- 
vides that,  unless  the  claimant  gives  to 
the  company  immediate  written  notice  of 
any  accident,  with  full  particulars  and  af- 
firmative proof  of  death,  within  ninety  days 
from  the  time  of  the  death,  all  such  claims 
shall  be  forfeited.  It  provides,  further: 
"This  insurance  does  not  cover  ...  in- 
juries, or  death  resulting  therefrom,  of 
which  injuries  there  are  no  visible  external 
marks  upon  the  body  (the  body  itself  not 
being  considered  such  mark),  produced  at 
the  time  of  and  by  the  accident.  .  .  ." 
The  insured  was  a  man  fifty-eight  years  old 
at  the  time  of  his  death,  a  blacksmith  by 
occupation,  weighed  about  175  or  180 
pounds,  and  was  a  strong,  healthy,  robust 
man,  capable  of  a  lift  of  from  200  to  250 
03  L.  R.  A. 


pounds  without  difficulty.  On  March  24, 
1902,  while  at  work  in  the  shop  of  the  Puget 
Sound  Iron  Works  at  Taooma,  he  was  called 
upon  to  assist  in  carrying  a  bar  of  iron 
1%  by  4  inches  thick,  and  about  22  feet 
long,  weighing  from  350  to  400  pounds.  This 
bar  of  iron  was  lying  on  a  pile  of  round, 
flat,  and  square  iron,  close  to  the  wall  of  ttie 
building,  so  that  Mr.  Horsfall  was  oompelled 
to  stand  on  top  of  the  pile  and  reach  below 
his  feet  in  order  to  pick  up  the  end  of  the 
bar.  Another  man  had  picked  up  one  end 
of  the  bar,  and  Horsfall,  by  reason  of  his 
position,  was  at  some  disadvantage  in  pick- 
ing up  his  end  of  the  bar.  He,  however, 
picked  up  the  end  of  the  bar,  and  carried 
it  to  the  anvil,  where  he  laid  it  down,  and 
immediately  complained  of  being  sick.  He 
turned  pale,  trembled,  grew  cold,  perspired 
profusely,  and  had  to  quit  work.  He  went 
home  and  called  a  physician,  who  pro- 
nounced the  trouble  a  violent  dilation  of  the 
heart,  causing  hypertrophy,  from  which  Mr. 
Horsfall  died  on  April  18,  1902.  Doctors, 
both  for  the  plaintifif  and  for  the  defendant^ 
testified  that,  under  the  circumstances  of 
the  lift,  the  lift  itself,  in  their  opinion, 
would  cause  the  dilation  of  the  heart. 

The  appellant  argues  but  one  assignment 
of  error,  viz.,  "in  denying  appellant's  motion 
for  judgment  of  nonsuit  and  dismissal  at 
the  close  of  plaintiff's  case."  It  is  urged 
in  support  of  this  assignment  (1)  that  the 
evidence  fails  to  show  that  the  deceased  met 
with  an  accident  of  any  kind;  (2)  if  he  did 
meet  with  an  accident,  it  was  not  such  an 
accident  as  was  covered  by  the  policy;  and 
(3)  thero  was  no  immediate  notice  given  as 
required  by  the  policy  of  insurance. 

1.  The  policy  insured  the  deceased  against 
the  effect  of  bodily  injuries  "caused  solely 
by  external,  violent,  and  accidental  means." 
Death  by  accident  is  defined  to  be  "  'death 
from  any  unexpected  event,  which  happens 
as  by  chance,  or  w^hich  does  not  take  place 
according  to  the  usual  course  of  things.'  So 
a  sprain  of  the  muscles  of  the  back,  caused 
by  lifting  heavy  weights  in  the  course  of 
business,  is  injury  by  accident  or  violence 
'occasioned  by  external  or  material  causes 
operating  on  the  person  of  the  insured.'  " 
2  May,  Ins.  4th  ed.  §  514;  United  State* 
Mut.  Acci.  Asso.  v.  Barry,  131  U.  S.  100,  33 
L.  ed.  60,  9  Sup.  Ct.  Rep.  755;  North  Ameri- 
can Life  d  AoiA.  Ins.  Co.  v.  Burroughs,  69 
Pa.  51,  8  Am.  Rep.  212;  1  Cyc.  Law  & 
Proc.  p.  248,  and  cases  cited.  The  evidence 
shows  conclusively  that  the  deceased  was  a 
strong  and  apparently  healthy  man  of  fifty- 
eight  years,  who  had  never  been  sick,  and 
who  was  accustomed  to  lift  from  200  to  250 
pounds  without  difficulty;  that  immediately 
after  he  had  made  the  lift  of  one  end  of  the 
bar,  weighing  from  350  to  400  pounds,  he  be- 
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«aine  sick  and  "deathly  pale."  Hia  extrem- 
ities became  cold,  and  cold  perspiration 
stood  out  on  bis  face  and  hands.  The  exer- 
tion had  caused  a  violent  dilation  of  the 
heart.  The  result  certainly  was  unexpected. 
It  did  not  take  place  according  to  the  usual 
<»urse  of  things.  If,  instead  of  a  sprain  of 
the  muscles  of  the  heart,  the  deceased  had 
sprained  the  muscles  of  his  back,  or  arm, 
or  ankle,  it  certainly  could  not  have  been 
reasonably  claimed  that  the  result  was  not 
due  to  accident.  The  fact  that  the  heart 
was  dilat-ed  or  ruptured  was  none  the  less 
an  accident,  according  to  the  usual  accepta- 
tion of  the  term,  and  according  to  the  defini- 
tion above  given..  We  think  the  evidence 
shows  an  accident  within  the  meaning  of 
the  policy. 

2.  It  is  also  urged  that  the  injuries  caus- 
ing death  left  no  visible  external  mark,  pro- 
duced at  the  time  of  and  by  the  accident, 
upon  the  body  of  deceased,  and  therefore 
the  injury  was  one  excepted  from  the  pol- 
icy. The  evidence  as  stated  above  shows 
that  immediately  after  the  accident  the  de- 
ceased became  deathly  pale  and  sick,  his 
hands  and  feet  became  cold,  and  the  perspi- 
ration stood  out  on  his  face  and  hands.  The 
next  day  after  the  accident  his  skin,  which 
previously  had  been  ruddy,  became  a  bluish 
gray  color,  and  remained  so  until  his  death. 
These,  we  think,  were  visible  external  marks, 
and  sufficient  to  bring  the  case  within  the 
terms  of  the  policy.  The  rule  is  stated  in  1 
Cyc.  Law  &  Proc.  p.  252,  as  follows:  "The 
external  and  visible  sign  or  mark  required 
by  the  proviso  that  the  policy  will  i^ot  cover 
*any  injury,  fatal  or  otherwise,  of  which 
there  is  no  visible  mark  upon  the  body,'  need 
not  neees6aril3*  be  a  bruise,  contusion,  lac- 
eration, or  broken  limb.  It  may  be  any  vis- 
ible evidence  of  an  internal  strain.  Nor  is 
it  necessary  that  such  evidence  be  present 
immediately  after  the  happening  of  the  ac- 
cident."    United  Btatea  Mut,  Acci.  Aaao.  v. 


Barry,  131  U.  S.  100,  33  L.  ed.  60,  9  Sup. 
Ct.  Rep.  755  J  Thayer  v.  Standard  Life  it 
Acci.  ln$.  Co,  68  N.  H,  577,  41  Atl.  182; 
Gale  V.  Mutual  Aid  d  Acoi.  Aeso,  66  Hun, 
600,  21  N.  Y.  Supp.  893;  Menneiley  y. 
Employer$*  Liahiliiy  Asaur,  Corp.  148  N. 
Y.  596,  31  L.  R.  A.  686,  61  Am.  St.  Rep. 
716,  43  N.  E.  54;  Pennington  v.  Pacific  Mut. 
L,  Ins.  Co.  85  Iowa,  468,  39  Am.  St.  Rep. 
306,  52  N.  W.  482;  Whitehouae  v.  Trav- 
elers' Ina.  Co.  Fed.  Cas.  No.  17,566;  Union 
Casualty  d  Surety  Co.  y.  Mondy  (Colo. 
App.)   71  Pac.  677. 

3.  It  is  next  claimed  that  the  motion 
should  have  been  granted,  because  immedi- 
ate notice  of  the  accident  was  not  given  to 
the  appellant  as  required  by  the  policy.  Im- 
mediate notice  ordinarily  means  within  a 
reasonable  time  and  with  due  diligence  un- 
der the  circumstances  of  the  particular  case, 
of  which  the  jury  are  ordinarily  the  judges. 
2  May,  Ins.  4th  ed.  §  462;  Remington  y.  Fi- 
delity d  Deposit  Co.  27  Wash.  429,  67  Pac. 
989;  Weaicrn  Commercial  Travelera'  Aaao. 
V.  Smith,  40  L.  R.  A.  653,  29  C.  C.  A.  223, 
56  U.  S.  App.  393,  85  Fed.  401. 

No  claim  is  made  in  this  action  for  weekly 
indemnity  under  the  policy.  The  evidence 
shows  that  the  respondent  caused  notice  to 
be  sent  to  the  appellant  on  the  twelfth  day 
after  the  death  of  her  husband.  Until  the 
death  of  her  husband  she  was  not  a  claimant 
under  the  terms  of  the  policy.  This  was  not 
an  unreasonable  delay,  and  therefore  it  was 
the  duty  of  the  court  to  submit  the  ques- 
tion of  reasonable  time  to  the  jury,  which 
was  properly  done. 

Finding  no  error  in  the  record,  the  judg- 
ment ia  affirmed. 

Fnllerton,  Ch.  J.,  and  Hadlej,  Ail- 
ders,   and  Dnnbar,   JJ.,   concur. 

Petition  for  rehearing  denied. 


MARYLAND  COURT  OP  APPEALS. 


George  T.  GAMBRILL,  Appt., 
■*        V. 
John  W.  SCnOOLEY. 

(95  Md.  260.) 


!•    A  defendant  pleading  nonrealdence 

to  defeat  the  jurisdiction  of  the  court  over 


blm  has  the  burden  of  proof  to  support  his 
plea. 

2.  Errors  In  rnllnffa  at  a  trial  upon 
a  plea  to  the  JuriBdlctlon  in  which  a  Judgment 
of  respondeat  ouster  Is  reached  are  open  upon 
appeal  from  a  final  Judgment  against  defend- 
ant, without  the  necessity  of  a  separate  ap- 
peal therefrom. 

8.    The    nonresident    O'vrner    of   a    dls* 


Note. — Competency  of  handufrltinga  as  stand- 
ards for  comparison, 

I.  Beope  of  note,  428. 
IL  Sufficiency  of  the  proof  of  genuineness. 

a.  OencraUy,  428. 

b.  Opinion  of  genuineness,  429. 
63  L.  R.  A. 


II. — continued. 

c  Statement  of  one  of  the  parties  that 
he  wrote  the  specimen  offered,  431. 

d.  Admission  of  gtnuinencss,  432. 

e.  Correspondence,  432. 

f.  Questions  of  identity,  433. 

g.  Circumstantial  proof,  433. 
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tUleri  located  in  a  certain  coonty  cannot  be 
anld,  as  matter  of  larw,  to  be  carrying  on  busi- 
ness tbere  so  as  to  bring  him  within  the  Juris- 
diction of  its  courts,  where  he  has  contracted 
the  exclusive  sale  of  his  product  for  five 
years  to  one  concern,  which  cannot  be  re- 
quired to  take  more  than  600  barrels  per  an- 
num, and  there  is  nothing  to  show  that  this 
cannot  be  supplied  from  stock  on  hand,  while 
the  distillery  has  been  closed  for  three 
months,  and  is  not  to  be  opened  again  until 
orders  require  it, 

4.  Upon  tbe  ^neatlon  of  tbe  buatneas 
residence,  for  jurisdictional  purposes,  of  a 
nonresident  who  owns,  but  has  discontinued 
the  operation  of,  a  distillery  within  the  coun- 
ty, his  testimony  as  to  his  intent  with  re- 
spect to  resumption  of  such  operation  may 
be  considered. 

6.  B-rldenee  of  defendmnt's  e-Flctlon  of 
plmlntm  from  premises  furnished  him  under 


contract,  and  of  the  transactions  connected 
therewith,  are  not  admissible  for  the  purpose 
of  showing  malice  in  an  action  for  slander 
which  had  no  relation  to  the  eviction. 

6.  Tbe  rale  ndmlttlnv  otber  ntter- 
mncea  by  defendant  to  show  malice  in  an 
action  for  slander  cannot  be  extended  to  in- 
clude actionable  words  constituting  the  basis 
of  a  pending  action. 

7.  PlalntllTa  banlcrnptcy  thirty  years 
pre-rlona  is  too  remote  in  time  to  render 
evidence  of  its  details  admlaslble  in  an  action 
for  slander. 

8.  The  facta  concluded  by  a  Jndvnaemt 
must  be  proved  by  the  record. 

9.  Slanderona  -words  almllar  to  those 
charged  In  the  declaration  in  an  ac- 
tion for  slander,  spoken  to  third  persons 
within  a  year  after  the  commencement  of 
the  action,  are  admissible  in  evidence  as  tend- 
ing to  show  malice. 


II. — continued. 

h.  Records,  435. 
1.  Incompetent  proof,  436. 
j.  Matters  of  procedure,  436. 
k.  Finality  of  the  decision  of  the  trial 
court,  437. 
III.  What    genuine    documents    are    competent 
standards. 

a.  Copies. 

1.  Letter-press,  438. 

2.  Photoffrapliic,  438. 

3.  Manufactured,  439. 

b.  Specimens  made  post  litem  motam,AAO. 

1.  Oenerally,  440. 

2.  Specimens  made  for  the  occasion, 
e.  Specimens     likely     to    prejudice     the 

jury;  GamhriU  v.  Schooley,  441. 
d.  Age,  imperfection,  and  number  of  the 
standards,  443. 
lY.  Summary,  443. 

I.  Scope  of  note. 

The  question,  what  handwritings  have  been 
considered  to  be  proper  standards  for  compari- 
son with  disputed  handwritings,  within  the 
meaning  of  the  diiferent  general  rules  adopted 
In  the  various  Jurisdictions  where  comparison 
is  allowed  with  writings  other  than  merely  such 
as  are  already  In  the  case,  or  already  in  evidence 
in  the  case,  is  discussed  in  this  note.  Thus,  It 
Includes  the  question  of  what  is  sufficient  proof 
of  the  genuineness  of  the  offered  specimen  ;  what 
is  competent  as  a  standard  over  the  objection  of 
lack  of  accuracy  or  perfection  In  Its  production ; 
or  over  the  objection  that  the  time  when,  or 
circumstances  under  which,  it  was  made  do  not 
show  good  faith  in  its  production  ;  and  the  ques- 
tion of  what  is  competent  as  a  standard,  in  con- 
nection with  an  objection  of  the  impropriety  as 
evidence  (aside  from  the  question  of  the  gen- 
uineness of  the  handwriting)  of  the  matter  or 
contents  of  the  writing  offered,  as  affecting  the 
judgment,  or  biasing  the  minds,  of  the  jury ;  as 
in  Gambrill  v.  Schoolby. 

On  the  other  hand,  the  note  excludes  the 
question  as  to  the  general  rule  allowing  or  re- 
jecting comparison  as  a  means  of  determining 
the  genuineness  of  disputed  handwriting;  this 
is  discussed  In  a  note  to  University  of  Illinois 
V.  Spalding,  62  L.  R.  A.  817.  The  note  is,  more- 
over, not  concerned  with  the  question  as  to 
what  classes  of  standards  of  handwriting  may 
be  used  upon  the  cross-examination  of  witnesses 
63  L.  R.  A. 


to  handwriting,  different  from  those  proper  to 
be  used  upon  the  direct  examination;  this  Is 
covered  by  a  note  to  Hoag  v.  Wright,  ante, 
163. 

II.  Sufficiency  of  the  proof  of  genuineness. 

a.  Oenerally. 

It  is  evident  that  the  question  of  the  sufB- 
ciency  of  proof  of  a  standard  is  a  subject  inter- 
esting only  in  the  Jurisdictions  in  which  speci- 
mens of  handwriting  may  be  made  competent 
for  comparison  by  proof  to  the  satisfaction  of 
the  court,  or  of  the  Judge  trying  the  cause,  that 
they  are  genuine  productions  of  the  person 
whose  handwriting  Is  in  question.  These 
jurisdictions,  as  will  be  seen  upon  reference  to 
the  note  to  University  of  Illinois  v.  Spalding,  62 
L.  R.  A.  817,  are :  Ireland,  Arizona,  California. 
Colorado,  Connecticut,  Florida,  Georgia  (In  the 
case  of  jury  comparison),  Iowa,  Kansas,  Ken- 
tucky, Louisiana  (in  the  case  of  witness  com- 
parison)* Maine,  Maryland,  Massachusetts,  Mis- 
sissippi, Missouri,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York,  Ohio,  Okla- 
homa, Pennsylvania,  Rhode  Island,  South  Car- 
olina, Tennessee,  Texas  (in  criminal  cases),  Ver- 
mont, Virginia,  Washington,  Wisconsin,  and 
Canada  (generally).  In  ten  of  these — Ireland, 
Arizona,  Colorado,  Florida,  Maryland,  Missouri, 
New  Jersey,  New  York,  Rhode  Island,  and  Can- 
ada— this  result  has  been  reached  by  the  enact- 
ment of  statutes  which  are  in  effect  merely  re- 
productions of  the  English  common-law  pro- 
cedure act  of  1854,  chap.  125,  {  27  (providing 
that  such  specimens  shall  be  "proved  to  the  sat- 
isfaction of  the  judge  to  be  genuine).**  Of  the 
rest,  similar  statutes  having  the  same  general 
effect  have  been  enacted  in  California.  Georgia, 
Iowa,  Kentucky,  Louisiana,  Montana,  Nebraska, 
Pennsylvania,  Tennessee,  Texas,  and  Wisconsin. 
The  remaining  states  allowing  comparison  with 
standards  proved  to  be  genuine  have  develoi>ed 
that  rule  as  part  6f  their  common  law. 

The  Massachusetts  rule  requires  that  the 
handwriting  used  as  a  standard  of  comparison 
should  be  first  established  by  direct  proof  of 
the  signature,  or  other  equivalent  evidence.  In 
order  to  avoid  collateral  issues  tending  to  dis- 
tract the  minds  of  the  Jurors  from  the  precise 
question  before  them.  Bacon  v.  Williams 
(1859)  18  Gray,  625. 

In  Vermont  the  genuineness  of  the  document 
which  goes  to  the  jury  must  be  either  admitted 
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ltt»   It  in   not   error  to  mdmlt  e-ridenco 

for  the  Identificatioii  of  a  letter  as  prelim- 
Inarj  to  showlDg  its  admisalbillty  in  evidence. 

11.  KTldence  thmt  plalntm  lost  hla  po- 
sition at  defendant's  saggestlon  is  not  ad- 
missible in  an  action  for  slander,  where  no 
sach  loss  or  injury  was  alleged  In  the  decla- 
ration-as  special  damage. 

12.  Evidence  of  tbe  writing  of  similar 
words  in  private  letters  from  defendant  to 
plaintiff  is  admissible  in  an  action  for  slan- 
der to  show  malice. 

18.  llThen  other  'vrrltlnss  are  a-rallable 
for  comparliion  with  a  disputed  writing 
in  a  slander  case,  a  letter  should  not  be  ad- 
mitted In  evidence  confined  to  the  political 
Issues  of  a  pending  presidential  campaign, 
the  effect  of  which  'Would  tend  to  prejudice 
defendant  with  such  members  of  the  Jury  as 
did  not  share  the  views  expressed. 

14.    Ebcperlments  as  to  wrlietlier  or  not 


'words  spoken  nnder  similar  condi- 
tions where  defendant  stood  could  have 
been  heard  where  plaintlfT  stood  are  admissi- 
ble in  an  action  for  slander,  the  defense  being 
that  the  words  were  not  spoken. 

15.  An  orlsln*!  deed  cannot  be  nsed  In 
e-rldence  in  place  of  a  certified  copy  with- 
out proving  the  signature  of  the  grantor  and 
the  due  execution  of  the  deed. 

IG.  Slanderous  >^ords  not  published^ 
spoken  by  plaintiff  concerning  defendant  in  a 
slander  suit  of  which  defendant  was  ignorant 
when  he  spoke  the  words  which  form  the 
basis  of  the  action,  cannot  be  considered  by 
the  Jury  for  the  mitigation  of  even  punitive 
damages. 

17.  Tbe  award  of  pnnltlve  damaares  in 
a  slander  case  must  be  limited  as  the  circum- 
stances in  the  Judgment  of  the  Jury  require. 

18.  Ifo  recovery  can  be  bad  for  Injnrr 
to  plalntllTs  credit  as  a  merchant,  in  an 


or  established  by  clear,  direct,  and  positive  tes- 
timony.    Adams  v.  Field  (1849)  21  VL  256. 

And  where  the  testimony  as  to  the  genuine- 
ness of  papers  offered  as  standards  is  clear,  di- 
rect, and  positive.  Is  conflued  to  the  matter  In  is- 
sue, and  no  testimony  is  introduced  on  the  other 
side  in  respect  to  their  genuineness,  they  are  suf- 
ficiently proved.  State  v.  Ward  (1867)  39  Vt. 
225. 

There  Is  no  different  rule  to  guide  the  court  in 
determining  the  genuineness  of  a  standard  from 
that  nhich  obtains  in  the  disposition  of  any 
other  question  which  the  court  or  Jurors  are 
called  to  pass  upon,  either  In  the  admission,  or 
in  the  amount  of  testimony  required.  The  court 
should  be  satisfied  by  a  fair  balance  of  testi- 
mony— the  usual  rule  in  civil  causes — that  the 
signature  is  genuine,  before  it  permits  it  to  be 
used  as  a  standard.  Rowell  v.  Fuller  (1887) 
59  Vt.  688.  10  Ati.  853. 

In  Pennsylvania,  before  the  statute  of  1895, 
it  has  been  held,  following  Baker  v.  Haines,  6 
Whart  285.  36  Am.  Dec.  224 ;  Travis  v.  Brown, 
43  Pa.  15,  82  Am.  Dec.  540 ;  Aumick  v.  Mitchell, 
82  Pa.  211 ;  Cohen  v.  Teller,  93  Pa.  123 ;  Huston 
V.  Ticknor,  99  Pa.  281 ;  and  Hockey's  Estate, 
155  Pa.  456,  26  Atl.  656,--that  nothing  short 
of  evidence  of  the  person  who  saw  the  paper 
written,  or  an  admission  of  its  being  genuine,  or 
-evidence  of  equal  certainty,  should  be  received 
for  the  purpose  of  proving  a  writing  as  a  stand- 
ard. York  Trust,  Real  Estate,  ft  Deposit  Co.  v. 
Klndlg   (1894)   7  York  I.egal  Record,   149. 

And  in  Ohio  the  standard  writing  offered  for 
comparison  must  be  proved  by  positive  and  di- 
rect testimony,  and  this  means  that  It  must  be 
proved  by  someone  who  saw  it  written.  Sperry 
V.  Tebbs   (1888)   20  Ohio  L.  J.  181. 

Where  papers  are  offered  as  standards  of  com- 
parison, and  a  witness  testifies,  as  to  each,  that 
he  was,  at  the  time  they  were  drawn,  acting  as 
the  attorney  of  the  person  by  whom  they  pur- 
port to  have  been  executed,  that  the  body  of  the 
papers  is  in  his  handwriting,  and  that  he  wit- 
nessed the  signatures  upon  them  and  knew  that 
he  either  saw  that  person  write  his  name  on 
them,  or  that  that  person  acknowledged  his  sig- 
nature before  he  attested  them,  although  he  did 
not  remember  seeing  such  person  sign  them, — 
they  are  properly  admitted.  Costello  v.  Crowell 
(1883)  139  Mass.  588,  2  N.  E.  698. 

But  it  has  been  held  that,  where  a  disputed 
writing  is  merely  evidence  of  a  collateral  fact, 
and  Is  offered  only  for  the  purpose  of  proving 
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fraud  on  the  part  of  persons  not  parties  to  the 
action,  the  signatures  used  as  a  basis  for  com- 
parison should  be  such  as  are  confessedly  gen- 
uine; for  the  Jury  would  be  taken  away  from 
the  main  issue,  and  have  their  attention  directed 
to  a  collateral  matter.  Oilmore  y.  Swisher 
(1898)  59  Kan.  172,  52  Pac.  426. 

As  to  a  different  rule  for  the  proof  of  stand- 
ards in  criminal  cases.  It  was  held  in  State  v. 
Ward  (1867)  89  Vt.  225.  that  the  court  should 
instruct  the  Jury  that,  if  they  did  not  find  that 
the  papers  offered  as  standards  were,  beyond  a 
reasonable  doubt,  genuine,  they  should  not  be 
used  as  evidence  against  the  prisoner.  This  de- 
cision, in  so  far  as  it  holds  that  the  determina- 
tion of  genuineness  must  be  made  by  the  Jury,  Is 
overruled  In  Rowell  v.  Fuller  (  1887)  59  Vt.  688, 
10  Atl.  853 ;  but  it  is  not  clear  that  it  is  over- 
ruled as  to  the  degree  of  proof  necessary  in  a 
criminal  case. 

And  in  New  York,  in  the  absence  of  a  stat- 
utory rule  as  to  the  degree  of  proof  to  be  made 
of  standards  offered  for  comparison,  the  gen- 
eral rule  of  the  common  law  as  to  the  sufllciency 
of  evidence  must  prevail ;  in  civil  cases  the  gen- 
uineness of  such  a  pAper  must  be  established  by 
a  fair  preponderance  of  the  evidence,  and  in 
criminal  cases  beyond  a  reasonable  doubt.  Thus, 
the  genuineness  of  a  writing  may  be  established 
(1)  by  the  concession  or  by  the  testimony,  at  or 
for  the  purpose  of  the  trial,  of  the  person  sought 
to  be  charged  with  the  disputed  writing;  (2) 
by  witnesses  who  saw  the  standards  written,  or 
to  whom  the  persons  charged  acknowledged  the 
writing;  (3)  by  witnesses  whose  familiarity 
with  the  handwriting  of  the  person  charged  en- 
ables them  to  testify  as  to  their  belief  as  to  its 
genuineness ;  (4 )  or  by  evidence  showing  that 
the  reputed  writer  has  acquiesced  In  it  or  recog- 
nized it,  or  that  it  has  been  adopted  and  acted 
upon  by  him  in  bis  business  transactions  or 
other  concerns.  People  v.  Molineux  (1901)  168 
N.  Y.  264,  62  L.  R.  A.  193,  61  N.  E.  286. 

b.  Opinion  of  genuinenest. 

The  Kentucky  Code  of  Practice,  9  604,  subd. 
1,  provides  that  the  genuineness  of  such  writ- 
ings shall  be  proved  to  the  satisfaction  of  the 
Judge,  "by  other  than  opinion  evidence."  And 
this  may  be  said  to  be  the  more  usual  rule. 

In  Pennsylvania,  before  the  statute  of  1895, 
proof  of  a  witness's  belief  of  the  genuine- 
ness of  the  test  iMiper,  although  sufficient  proof 
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action  for  slander,  In  the  absence  of  evidence 
showing  that  such  Injury  had  been  sustained. 
10.  Proof  of  tlie  utterance  of  otber  ac- 
tionable lanfni«flr«  Is  not  precluded  In  a 
slander  case  by  the  fact  that  the  words 
counted  on  are  actionable  per  $e,  and  the  only 
defense  Is  denial  of  speaking  them,  so  that 
the  malice  is  admitted  If  the  words  are  found 
to  have  been  spoken. 

(June  19,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore  City 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  slander.     Reversed. 

The  statement  which  became  the  basis  of 
the  action  was:     "He  stole  my  coal." 

Further   necessary    facta    appear   in   the 
opinion. 


Messrs.  Jolm  PreatUs  Foe  and  Oeors» 
Wliitelock,  for  appellant: 

Defendants,  in  Maryland,  may  only  be 
sued  in  the  county  of  their  residence,  or  in 
which  they  carry  on  regular  business  or 
habitually  engage  in  some  avocation  or  em- 
ployment. 

Md.  Code,  art.  75,  §  132. 

The  court  had  no  authority  to  pass  upon 
the  weight  of  the  testimony,  or  to  instruct 
the  jury  that,  upon  the  uncontradicted 
testimony  of  the  defendant,  he  was  liable  to 
suit  in  Washington  county  as  a  person  car- 
rying on  a  regular  business  there,  or  habitu- 
ally engaged  in  an  avocation  or  employ- 
ment there. 

Thomas  v.  Warner,  83  Md.  20,  34  Atl.  830; 
Tyler  v.  Murray,  57  Md.  442. 


of  the  authenticity  of  the  paper  principally  In 
question,  without  proof  of  an  acknowledgment 
of  the  authorship  of  the  writings,  was  in- 
sufficient to  allow  It  to  be  used  as  a  test  paper. 
Baker  v.  Haines  (1840)  6  Whart.  284,  36  Am. 
Dec.  224. 

And  under  this  statute  proof  that  a  paper  of- 
fered as  a  standard  looked  like  the  signature  of 
the  person  whose  signature  was  In  question  was 
Insufficient  to  justify  its  admission  in  evidence 
for  any  purpose, — especially  for  use  as  a  test 
paper ;  although  it  was  apparently  proved  to  be 
genuine  "to  the  satisfaction  of  the  Judge.'*  Ful- 
1am  V.  Rose  (1897)  181  Pa.  138,  87  Atl.  197. 

In  an  action  on  a  promissory  note,  against  the 
maker,  the  defense  being  that  the  signature  up- 
on the  note  alleged  to  be  that  of  the  defendant, 
was  forged,  after  the  defendant  had  proved  sev- 
eral genuine  signatures  of  his  own,  and  offered 
evidence  of  experts  and  of  a  person  who  had 
seen  the  defendant  write,  to  prove  that  the  note 
was  forged  by  the  subscribing  witness  to  a 
mortgage  executed  by  the  defendant ;  and  then 
oflTered  to  submit  the  mortgage  with  the  signa- 
tures of  the  defendant  and  of  the  subscribing 
witness  without  proving  its  execution,  the  sub- 
scribing witness  being  out  of  the  state,  for  com- 
parison of  hands  by  experts  and  by  the 
Jury ;  and  offered  to  prove  the  handwrit- 
ing of  the  subscribing  witness  by  a  wit- 
ness who  had  seen  him  write  and  was 
well  acquainted  with  his  signature,  but  who 
did  not  see  him  write  this  signature, — the  court 
held  that  there  was  no  competent  proof  to  make 
the  comparison  competent.  "Looking  at  the  ob- 
ject of  the  proposed  introduction  of  this  mort- 
gage deed  as  a  standard  of  comparison,  namely, 
to  show  thereby  that  the  note  in  suit  had  been 
forged  by  the  subscribing  witness,  we  are  of 
opinion  that  the  genuineness  of  the  signatures 
to  the  deed,  and  more  especially  the  fact  in 
whose  handwriting  the  body  of  the  deed  and  the 
various  signatures  were,  vras  not  sufficiently 
shown  to  authorize  It  to  be  used  as  a  standard 
of  comparison  of  handwriting  by  which  to  Judge 
of  the  genuineness  of  the  note  in  suit.  Nor  do 
we  think  that  for  the  purpose  of  using 
the  mortgage  deed  as  an  instrument  ol 
comparison  of  hands,  it  was  competent 
to  prove  the  genuineness  of  the  deed  by 
showing  the  subscribing  witness  to  be  out 
of  the  state,  and  then  Introducing  proof  of 
his  handwriting.  Such  testimony,  although  It 
might  be  perfectly  competent  upon  the  general 
63  L.  R.  A. 


question  of  the  execution  of  the  deed  so  as  to 
authorize  it  to  be  read  to  the  Jury,  yet  fails  to 
be  sufficient  to  prove  conclusively  the  handwrit- 
ing of  anybody  so  as  to  make  it  competent  to 
be  used  as  a  comparison  of  hands."  Martin  v. 
Magulre  (1856)  7  Gray,  177. 

In  an  action  upon  a  lost  instrument  alleged  to 
have  been  executed  by  a  deceased  person,  the  dep- 
osit Ion  of  the  plaintiff  that  the  letter  which  he 
sought  to  establish  as  a  standard  for  comparison 
with  the  disputed  signature  was  in  the  hand- 
writing of  the  deceased  person,  when  It  does  not 
appear  that  he  saw  the  deceased  person  write 
the  letter,  is  not  sufficient  proof  to  allow  It  to  be 
used  for  comparison  by  an  expert  with  his  recol- 
lection of  the  Instrument  in  dispute.  Before  the 
comparison  can  be  made  by  the  expert  or  Jury 
the  genuineness  of  the  standard  writing  must  be 
established  and  no  longer  a  queation  of  fact  In 
the  case,  and  such  a  conclusive  condition  as  to 
genuineness  does  not  arise  from  opinions  based 
on  knowledge  of  handwriting.  Sankey  v.  Cook 
(1801)  82  Iowa,  125,  47  N.  W.  1077. 

And  in  an  action  on  a  bond,  which  the  defend- 
ant denied  haying  executed,  where  the  court  ad- 
.mltted  In  evidence,  for  comparison,  an  affidavit 
appearing  on  one  inside  page  of  the  double  sheet 
of  paper  on  which  the  bond  was  written,  and  ap- 
parently signed  by  the  defendant.  In  which  he 
made  oath  that  he  executed  the  within  bond, 
and  followed  by  the  Jurat,  signature,  and  seal  of 
the  notary ;  and  some  opinion  evidence  was  In- 
troduced to  prove  the  genuineness  of  the  signa- 
ture of  the  affidavit, — this  was  error,  although 
there  was  sufficient  evidence  to  make  at  least  a 
prima  facie  case  against  the  defendant,  and  the 
affidavit  was  competent  to  go  to  the  Jury  for  two 
other  purposes,  first,  as  constituting  a  written 
admission  against  the  defendant  that  he  had 
signed  the  bond,  and  second,  for  the  purpose  of 
proving  an  estoppel ;  but,  after  the  affidavit  wae 
allowed  in  evidence  for  either  of  these  purposes, 
it  still  had  not  been  sufficiently  proved  to  be  the 
basis  of  a  comparison,  for  "the  law  requires 
that  the  signature  used  as  a  basis  of 
comparison  by  experts  shall  be  either  an 
admitted  or  proved  signature,"  and  this 
means  that  It  should  be  proved  by  direct  or  pos- 
itive evidence.  Archer  v.  United  States  (1900) 
9  Okla.  509,  60  Pac.  268. 

And  In  Texas  papers  testified  to  by  competent 
witnesses  merely  as  being.  In  their  opinion,  gen- 
uhie  do  not  satisfy  the  rule  that  such  papers 
must  be  "found  to  be  genuine,"  or  "established 


1901. 


Gambbiu.  y.  Schoolet. 


481 


This  whole  subject  as  to  whether  he  had 
not  at  the  time  this  suit  was  brought 
ceased  to  carry  on  any  business  in  Washing- 
tea  county  was  a  question  which  should 
have  been  left  to  the  jury. 

Fentcick  v.  State,  63  Md.  239;  Spencer  y. 
State,  69  Md.  47,  13  Atl.  809;  Botelar  v. 
Bell,  1  Md.  179. 

Evidence  of  future  intention,  so  necessa- 
rily connected  with  this  subject  when  it  is 
borne  in  mind  that  the  distillery  was  actu- 
ally closed  at  the  time  at  whidi  the  suit 
was  instituted,  should  have  been  considered. 

Watson  V.  Cali>ert  Bldg,  d  L.  Asao.  91 
Md.  35,  45  Atl.  879;  Corhett  v.  Wolford,  84 
Md.  429,  36  Atl.  1088;  Tyler  v.  Murray,  67 
Md.  446. 

The  letter  written  by  the  defendant  to  the 


plaintiff  on  February  8,  1809,  should  have 
been  rejected  as  evidence. 

Odgers,  Libel  &  Slander,  3d  ed.  314,  316; 
2  Starkie,  Slander  &  Libel,  ••53-65. 

The  court  did  not  correctly  set  forth  the 
circumstances  under  which  exemplary  or 
punitive  damages  may  be  awardable. 

Isegley  v.  Farrotc,  60  Md.  177,  45  Am. 
Rep.  716;  Heyward  v.  Sanner,  86  Md.  19,  37 
Atl.  798. 

It  will  be  carrying  the  doctrine  of  vindic- 
tive, exemplary,  or  punitive  damages  too  far 
to  allow  a  plaintiff,  under  circumstances 
such  as  are  disclosed  in  this  record,  to  re- 
cover, in  addition  to  comi>en9ation,  dam- 
ages by  way  of  punishment  to  the  defendant, 
and  example  to  other  wrongdoers. 

Davia  v.  Griffith,  4  Gill  &  J.  343 ;  Fawsett 


by  the  most  satisfactory  evidence."  Bbom  v. 
Zimpelman  (1877)  47  Tex.  503,  26  Am.  Rep. 
315,  Followed  in  Chester  v.  State  (1887)  23 
Tex.  App.  577,  5  8.  W.  125. 

And  the  testimony  of  a  witness  who  had  not 
seen  written  a  letter  offered  In  evidence  as  a 
standard,  who  did  not  know  the  person  who 
wrote  it,  and  bad  never  seen  him  write,  but  tes- 
tified merely  from  handwriting  which  he  had 
seen  and  wbicb  purported  to  be  his,  was  insuf- 
ficient for  its  admission.  Jester  v.  Stelner 
(1894)  86  Tex.  415.  25  S.  W.  411,  Affirming 
(Tex.  Civ.  App.)  23  8.  W.  718. 

Bat  in  New  York,  where  the  trial  court  has 
wide  discretion  (see  infra,  II.  k)  under  the 
statute  of  1880,  where  signatures  offered  for 
comparison  with  the  disputed  signature  are 
proved  to  be  genuine  by  persons  who  have  seen 
the  writer  write  on  other  occasions,  and  who 
have  no  doubt  upon  inspection  that  the  signature 
presented  to  them  is  genuine,  the  proof  is  suffi- 
cient, the  only  condition  being  that  such  speci- 
mens must  be  proved  to  be  genuine  to  the  satis- 
faction of  the  court.  McKay  v.  Lasher  (1890) 
121  N.  Y.  477,  24  N.  E.  711. 

And  evidence  of  a  witness  that  he  never  saw 
the  deceased  write,  but  that  he  had  received 
receipts  and  other  papers  from  him  under  cer- 
tain circumstances  which  left  no  doubt  that 
they  were  written  by  such  person,  whose  hand- 
writing was  in  dispute,  was  sufficient  under  the 
statute  as  proof  of  the  genuineness  of  papers 
offered  for  comparison.  Sprague  v.  Sprague 
(1894)  80  Hun,  285,  30  N.  Y.  Bupp.  162. 

But  when  in  the  same  state  it  is  proposed  to 
prove  standards  by  another  kind  of  opinion, 
that  is,  from  comparison,  the  rule  is  the  oppo- 
site. 

In  a  criminal  action,  where  writings  are  in 
troduced  for  comparison  with  the  writing  prin- 
cipally in  question,  and  are  proved  by  an  eye- 
witness to  have  been  written  by  the  defendant, 
other  writings  not  purporting  to  have  been 
written  by  the  defendant,  but  by  third  persons, 
and  alleged  by  the  prosecution  to  have  been 
forged  by  the  defendant,  are  not  sufficiently 
proved — also  for  the  purpose  of  comparison  with 
the  writing  principally  in  dispute — to  be  genu 
Ine  writings  of  the  defendant,  merely  by  com 
parlflon  with  the  standards  already  received  in 
evidence,  since  the  second  series  of  writings 
were  themselves  disputed  writings,  and  could 
not  be  used  at  the  same  time  as  standards  and 
63  L.  R.  A. 


as  disputed  writings  under  the  statute.  The 
writing  principally  in  dispute  might  as  well  have 
been  used  for  a  standard  to  prove  the  second 
series  of  writings  as  the  latter  to  prove  the 
former.  People  v.  Molineux  (1899)  27  Misc. 
79,  58  N.  Y.  Supp.  155. 

The  court,  also,  cannot  decide  the  genuineness 
of  an  offered  standard,  by  itself  comparing  one 
paper  with  another,  or  without  the  aid  of  com- 
petent witnesses.  Leslie  v.  Heald  (1858)  3 
Phila.  55. 

In  order  to  establish  a  writing  as  a  standard 
for  comparison  with  a  signature  in  dispute,  the 
authorship  of  it  must  be  proved  by  direct  and 
positive  evidence,  and  proof  by  an  expert  wit- 
ness of  resemblance  between  the  writing  sought 
to  be  set  up  as  a  standard  and  the  admitted 
genuine  writing  of  the  supposed  author  of  the 
disputed  signature  is  insufficient  for  this  pur- 
pose. Winch  V.  Norman  (1884)  65  Iowa,  186, 
21  N.  W.  511.  This  followed  the  declaration 
in  Hyde  v.  Woolfoik  (1855)  1  Iowa,  162,  that 
proving  standards  for  comparison  by  mere 
opinion  of  witnesses  who  had  only  seen  the 
person  write  whose  writing  was  in  dispute, 
would  be  "supporting  a  probability  by  a  proba- 
bility.*' 

c  Statement   of    one   of    the   parties    that   he 
tcrote  the  specimen  offered. 

In  some  cases  it  has  been  declared  that  the 
mere  word  of  a  party,  although  his  own  crime, 
or  perjury,  is  in  question,  is  enough  to  estab- 
lish a  standard  for  comparison. 

In  State  v.  Stegman  (1901)  62  Kan.  476,  63 
Pac.  740,  a  prosecution  for  forgery,  a  signature 
of  the  prosecuting  witness  was  allowed  to  be 
used  as  a  standard  upon  proof  by  him  that  he 
made  it. 

And  in  an  action  on  a  note  the  defendant 
was  allowed  to  prove  a  standard  by  his  testi- 
mony that  he  wrote  it.  Gaunt  v.  Ilarkness 
(1804)  53  Kan.  405,  36  Fac.  739.  To  precisely 
the  same  effect  are  Renner  Bros.  v.  Thornburg 
(1900)  111  Iowa,  515,  82  N.  W.  950;  Shull  v. 
Croft,  1  Dei.  Co.  Hep.  387 ;  and  Mutual  L.  Ins. 
Co.  V.  Suiter  (1802)  131  N.  Y.  557,  29  N.  E. 
822,  Abbott's  Sel.  Cas.  on  Ev.  489. 

A  person  accused  of  passing  a  forged  check 
with  his  indorsement  was  entitled  to  Introduce 
a  letter  lu  evidence  for  comparison  with  his 
alleged  indorsement  upon  the  check,  upon  his 
testimony  that  it  had  been  written  and  mailed 
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Mabtland  Couxt  of  Afpbals. 
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V.  Clark,  48  Md.  495,  30  Am.  Rep.  481; 
Newell,  Defamation,  p.  902;  Watson,  Dam- 
ages, p.  880. 

Where  a  provocation  for  the  wrong  com- 
plained of  coexists  therewith,  e.  g.,  abusive 
language  or  annoying  conduct,  then  dam- 
ages recoverable  in  such  cases  must  be  con- 
fined to  compensatory  damages,  and  vin- 
dictive damages  ciannot  be  allowed. 

2  Greenl.  Ev.  {  2<J7;  Rohiaon  v.  Rupert, 

23  Pa.  523 ;  Grotton  v.  Qlidden,  84  Me.  589, 

24  Atl.  1008;  Adams  v.  Waggoner,  33  Ind. 
531,  5  Am.  Rep.  230;  Shay  v.  Thompaoti,  59 
Wis.  540,  48  Am.  Rep.  538,  18  N.  W.  473; 
Morely  v.  Dunbar,  24  Wis.  183;  Kiff  v.  You- 
mana,  86  N.  Y.  324,  40  Am.  Rep.  543;  Wil- 
son V.  Young,  31  Wis.  574;  Crosby  v.  Hum- 
phreys, 59  Minn.  93,  60  N.  W.  843;  Ward 


v.  Blacku^ood,  41  Ark.  295,  48  Am.  Rep.  41 ; 
Cushman  y.  WaddeU,  1  Baldw.  57,  Fed.  Caa. 
No.  3,  516;  Baltimore  d  O.  R,  Co,  v.  Bar  get, 
80  Md.  34,  26  L.  R.  A.  220,  30  Atl.  560; 
Palmer  v.  Andrews,  7  Wend.  142. 

Plaintiff  was  not  entitled  to  recover  for 
any  injury  to  his  credit  and  reputation  as 
a  merchant. 

Dicken  v.  Shepherd,  22  Md.  399;  1  Chltty, 
PI.  p.  401. 

Messrs.  H.  C.  Gaither  and  Alexmmdmr 
R.  Hasner,  for  appellee: 

Anything  the  defendant  has  ever  said  or 
done  with  refer^ice  to  the  plaintiff  may  be 
urged  as  evidence  of  malice. 

Odgers,  Libel  &  Slander,  Bigelow,  S  271. 

Any  other  words  written  or  spoken,  either 
before  or  after  those  sued  on,  or  even  after 


several  months  before  the  commisBlon  of  the  of- 
fense, and  that  it  bad  been  returned  to  him 
for  such  use  at  the  trial.  Mallory  v.  State 
(18961  37  Tex.  Crlm.  Rep.  482,  36  S.  W.  751. 
But  in  an  action  on  a  promissory  note,  against 
the  indorsers,  the  defense  being  forgery  of  the 
indorsements  by  the  maker,  it  was  held  to  be 
Improper  to  receive  in  evidence  as  a  standard 
for  comparison  with  the  disputed  slgna4:ures 
papers  also  alleged  by  the  defendants  to  be 
forged,  of  whose  genuineness  there  was  as  much 
doubt  as  of  that  of  the  disputed  indorsemenis, 
being  proved  simply  by  the  same  evidence  as 
the  indorsements, — the  testimony  of  the  malcer, 
the  person  charged  with  the  forgery;  and  that, 
unless  evidence  of  the  genuineness  of  the  stand- 
ard is  so  clear  that,  if  it  were  one  of  the  issues 
in  the  case  for  the  Jury  to  determine,  a  verdict 
should  be  directed  in  favor  of  its  genuineness 
by  the  court.  It  may  not  properly  be  allowed  in 
evidence.  Clark  v.  Douglass  (1896)  5  App.  Dlv. 
647,  40  N.  Y.  Supp.  769.  * 

d.  Admission  of  genuineness. 

In  the  courts  in  which  comparison  may  be 
made  with  writings  "proved*'  to  be  genuine  this 
proof  may  obviously  be  supplied  by  evidence 
that  the  person  in  whose  hand  the  writing  pur- 
ports to  be  has  admitted  that  he  wrote  it.  This 
kind  of  "admission,**  however,  is  to  be  dis- 
tinguished from  admission  of  genuineuess  in 
court,  which  simply  obviates  the  necessity  of 
proof:  and,  as  has  been  seen  in  the  note  to  the 
case  of  University  of  Illinois  v.  Spalding,  62  L. 
R.  A.  817,  where  it  is  necessary  that  a  specimen 
of  handwriting,  to  be  used  as  a  standard,  must 
be  "admitted  to  be  genuine,**  proof  merely  of 
an  admission  of  its  genuineness  before  the  trial 
does  not  amount  to  an  admission  under  the 
general  rule,  which  means  an  admission  in 
court. 

Where  a  plalntiif  producing  a  note  as  a  stand- 
ard for  comparison  with  a  disputed  note  offered 
to  show  a  state  of  facts  which  might  estop  the 
defendant  from  denying  that  the  signature  up- 
on it  was  his,  but  made  no  proof  directly  show- 
ing that  the  defendant  had  signed  the  note,  it 
was  held  that  It  was  the  duty  of  the  court  not 
to  permit  Its  Introduction  as  a  standard  of  com- 
parison until  it  was  proved  clearly  and  beyond 
a  reasonable  doubt  to  be,  as  plaintiff  claimed, 
the  proper  handwriting  of  the  defendant.  Such 
a  state  of  facts  might  estop  the  defendant,  as 
63  L.  R.  A. 


against  certain  parties,  from  denying  that  the 
signature  of  his  name  was  legally  his,  or  that 
he  was  bound  thereby ;  but  It  was  not  even  an 
admission  as  against  anyone  that  the  signature 
was  in  his  own  handwriting.  It  was  the  prov- 
ince of  the  court  to  determine  whether  the  pro- 
posed standard  of  comparison  had  been  fully 
shown  beyond  a  reasonable  doubt  to  be  the  hand- 
writing of  the  defendant,  and,  so  long  aa  this 
fact  remained  at  all  doubtful,  it  was  the  duly 
of  the  court  not  to  allow  the  paper  to  go  to  the 
jury,  or  to  be  exhibited  to  witnesses  as  a 
standard  of  comparison.  Bragg  v.  Colwell 
(1869)   19  Ohio  SL  407. 

But  on  a  criminal  trial  the  indorsement  of 
a  third  person  upon  a  bill  of  exchange,  appear- 
ing, immediately  before  the  name  of  the  prisoner 
as  indorser,  was  properly  used  as  a  standard 
for  comparison  with  a  signature  of  the  same 
third  person,  which  was  necessary  to  be  proved 
to  support  the  Indictment ;  the  prisoner,  in  pass- 
ing and  negotiating  the  bill  of  exchange,  ad- 
mitted the  genuineness  of  the  signature  preced- 
ing his  indorsement.  Queen  v.  Tower  (1880) 
20  N.  B.  Rep.  168. 

e.  Correspondence, 

On  an  issue  as  to  the  genuineness  of  a  will, 
letters  purporting  to  be  signed  by  the  testator 
and  addressed  to  a  witness,  which  he  testifies 
that  he  received  through  the  mall,  and  believes 
to  have  been  written  by  him,  some  of  which, 
specifying  them,  he  testifies  that  he  received 
in  answer  to  letters  which  he  had  written  to 
the  testator,  and  that  they  contained  answers 
to  inquiries  in  his  letters,  are  not  established 
by  such  clear  and  undoubted  proof  as  to  be  ad- 
missible as  standards  of  the  handwriting  of  the 
testator  for  comparison  with  the  will.  McKeone 
V.  Barnes  (1871)  108  Mass.  344. 

Proof  that  a  letter  offered  as  a  standard  had 
been  received  by  mail  in  reply  to  a  letter  sent 
by  mail  to  the  address  of  the  person  whose  sig- 
nature was  disputed,  and  that  it  was  signed  in 
the  name  of  such  person,  is  not  such  proof  as 
to  justify  its  use  as  a  standard.  State  v.  Horn 
(1870)   43  Vt.  20. 

Proof,  by  a  witness  who  had  no  knowledge  of 
the  handwriting  of  the  person  whose  handwrit- 
ing was  in  question,  that  he  had  forwarded  to 
that  person,  unsigned,  a  paper  which  was  of- 
fered as  a  standard  at  the  trial  and  purported 
to  be  signed  by  that  person,  and  that  It  was  re- 
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the  oonunencemenfc  of  the  action,  are  ad- 
missible to  show  the  animus  of  the  defend- 
ant. 

Odgers,  Libel  &  Slander,  8  271 ;  Garrett  v. 
Dickeraon,  19  Md.  450;  Botelar  t.  Bell,  1 
Md.  173. 

Evidence  that  the  plaintiff  was  discharged 
as  agent  at  Roxbury  at  the  suggestion  of  the 
defendant  was  admissible  to  inflame  malice. 

Odgers,  Libel  k  Slander,  {271. 

The  jury  has  a  right  to  find  plaintiff's 
reputation  injured  as  a  man,  and  certainly, 
because  he  was  a  merchant,  his  reputation, 
by  the  speaking  of  the  words,  would  have 
been  more  likely  to  have  been  injured  than 
if  he  were  not. 

You  cannot  segregate  the  man  from  the 
merchant  on  the  question  of  reputation. 


Washington  F.  Ins,  Co.  v.  Davison,  30 
Md.  92;  Roddy  v.  Finnegan,  43  Md.  490. 

Pearee,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  for  slander, 
brought  by  the  appellee  against  the  appel- 
lant in  the  circuit  court  for  Washington 
county.  Upon  the  filing  of  the  declaration 
in  that  court  the  defendant  filed  a  plea  to 
the  jurisdiction,  alleging  that  at  the  time 
of  the  institution  of  said  suit  he  was  a 
resident  of  Baltimore  city,  and  was  not,  at 
that  time,  a  resident  of  Washington  county, 
and  did  not  then  carry  on  any  regular  busi- 
ness or  habitually  engage  in  any  avocation 
or  employment  therein.  After  the  filing  of 
this  plea  the  case  was  removed,  on  the  sug- 


tumed  to  the  witness  signed,  in  a  letter  from 
a  third  person,  was  Insafflcient  to  warrant  Its 
admission  as  a  test  paper.  Brant  v.  Dennlson 
(1SS5;  Pa.)  1  Cent.  Rep.  400,  5  Atl.  869. 

In  order  to  establish  a  letter  as  a  standard 
for  comparison  with  a  disputed  signature,  proof 
by  a  witness  that  he  had  received  it  through  the 
mail,  and  that,  as  a  result  of  receiving  it,  he 
presumed  he  had  a  conversation  with  the  person 
purporting  to  have  written  it,  about  having  writ- 
ten It,  is  insufficient  Wilson  v.  Irish  (1883) 
62  Iowa,  260,  17  N.  W.  511. 

So  evidence  that  a  letter  came  through  the 
mall,  purporting  to  be  from  the  person  whose 
signature  was  in  dispute,  and  believed  to  be 
such,  was  not  sufficient  to  establish  it  as  a 
standard.  Phillips  v.  State  (1879)  6  Tex.  App. 
364. 

But  proof  that  a  letter  was  received  through 
the  mail  by  a  witness  from  the  person  whose 
handwriting  is  in  guestiooi,  and  that  the  wit- 
ness afterwards  saw  that  person  and  talked 
to  her  about  having  written  a  letter  to  him, 
establishes  it  as  a  standard  for  comparison  with 
the  disputed  writing.  Manning  v.  State  (1897) 
37  Tex.  Crim.  Rep.  180,  39  S.  W.  118. 

So  proof  that  a  letter,  offered  as  a  standard 
of  comparison  and  signed  in  the  name  of  the 
person  whose  writing  was  in  dispute,  was  the 
only  letter  received  by  the  witness  from  such 
person,  and  that  it  was  received  in  reply  to  a 
postal  card  written  by  the  witness  to  a  third 
person;  together  with  proof  by  a  second  wit- 
ness that  the  person  purporting  to  have  written 
it  stated  to  him  that  he  wrote  a  letter  to  the 
person  who  received  it  at  the  place  where  it 
was  received,  establishes  it  as  a  basis  for  com- 
parison. Walker  v.  State  (1883)  14  Tex.  App. 
609. 

f.  Questions  of  identity, 

A  bond  which  is  an  outstanding  lien  upon 
the  land  in  question,  offered  as  a  standard  for 
comparison  with  a  writing  alleged  to  have  been 
made  by  the  defendant's  testatrix,  whose  sig- 
nature is  disputed,  is  sufficiently  established  by 
evidence  of  an  attesting  witness  that  he  saw  It 
executed  by  a  person  of  the  name  of  the  testa- 
trix, and  by  proof  that  the  plaintiff  was  the 
sister,  and  that  defendant  was  the  daughter, 
of  the  testatrix,  and  that  the  tesUtrix  had  lived 
upon  the  land  in  question.  Mortimer  v.  Cham- 
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bers   (1892)  63  Hun,  836,  17  N.  Y.  Supp.  874, 
Affirming  27  Abb.  N.  C.  289,  17  N.  Y.  Supp.  552. 

Where  it  was  urged  that  there  was  no  proof 
of  identity  between  the  signer  of  a  deed 
offered  as  a  standard  of  comparisons  and  the 
party  against  whom  it  was  offered,  identity 
of  name,  coupled  with  the  fact  that  such  party 
made  no  offer  to  disprove  the  assertion  that  he 
was  the  signer  of  the  deed,  was  enough  to 
authorise  the  court  to  hold  the  signature  of 
the  deed  to  be  his.  Hall  v.  Van  Vrankln  (1882) 
64  How.  l>r.  407. 

But,  generally  speaking,  identity  of  name  is 
not  enough.  Sartor  v.  Bolinger  (1883)  59  Tex. 
411. 

Upon  a  prosecution  of  one  indicted  for  forgery 
under  the  na^ne  of  *'Anna  McCombs,"  and 
known  as  'Nanny  McComb,"  two  letters 
found  in  her  possession,  one  of  which  was 
unllnished  and  unsigned,  and  the  other  signed 
"Unhappy  Nan,*'  are  not,  by  evidence  of  these 
facts,  sufficiently  proved  to  have  been  written 
by  the  defendant  to  serve  as  standards  of  com- 
parison with  the  alleged  forgery.  McCombs  v. 
State  (1900)  109  Ga.  496,  34  S.  E.  1021. 

Evidence  of  a  witness  that  a  person  whose 
signature  was  in  dispute  had  given  him  a  re- 
ceipt, but  that  he  could  not  positively  say  that 
a  receipt  handed  to  him  was  the  identical  one 
which  had  been  so  given  to  him,  but  that  it 
looked  very  similar  to  it,  was  too  uncertain  to 
warrant  its  admission  as  a  standard  of  compari- 
son. Pavey  v.  Pavey  (1876)  30  Ohio  St.  600, 
Following  Bragg  v.  Colwell  (1869)  19  Ohio  St. 
407,  supra,  II.  d. 

In  an  action  on  9  note  the  plaintiff  offered 
to  prove  by  a  justice  of  the  peace  that  the 
defendant  was  a  constable,  and  brought  to  his 
office  returns  on  twenty  executions  and  sum- 
monses which  the  witness  thought  were  signed 
by  the  defendant ;  that  he  saw  him  sign  some  of 
the  returns,  but  could  not  say  which,  and  be- 
lieved they  were  all  signed  by  him  ;  and  that 
he  had  seen  him  write,  and  knew  his  signature. 
The  papers  were  properly  rejected  as  evidence 
by  comparison.  Depue  v.  Place  (1848)  7  Pa. 
428. 

g.  Oiroufnstantial  proof. 

Purely  circumstantial  proof  of  the  genuine- 
ness of  a  specimen  writing  must  generally  be 
strong,  in  order  to  make  it  competent  to  be  used 
as  a  test  paper. 
28 
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gestion  of  the  defendant,  to  Garrett  county, 
And  waa  again  removed,  on  suggention  of 
the  plaintiff,  to  Baltimore  city.  After  the 
record  reached  the  superior  court  of  Balti- 
more city,  replication  was  filed  to  that  plea, 
traversing  its  allegations,  and  issue  was 
joined  on  this  pleading.  A  jury  was  sworn 
to  try  this  issue,  and  the  trial  resulted  in 
a  verdict  for  the  plaintiff,  upon  which  there 
was  entered  a  judgment  of  respondeat 
ouster.  At  the  trial  of  that  issue  two  ex- 
ceptions were  taken  by  the  defendant  to  the 
rulings  of  the  court;  the  first  being  to  the 
ruling  that  the  burden  of  proof  was 
upcm  the  defendant  to  sustain  his  plea  to 
the  jurisdiction,  and  the  second  to  the 
granting  of  the  plaintiff's  two  prayers  and 
the  rejection  of  the  defendant's  six  prayers. 


After  the  entry  of  the  judgment  of  respond 
deat  ouster,  the  defendant  filed  the  general 
issue  plea,  and  the  trial  upon  the  merits 
proceeded  before  a  second  jury  at  a  later 
term  of  the  court.  During  the  trial  of  this 
issue  19  exceptions  were  taken  by  the  de- 
fendant to  rulings  upon  evidence,  and  1  to  the 
ruling  upon  the  prayers,  of  which  the  plain- 
tiff offered  2,  both  of  which  were  granted, 
and  the  defendant  offered  19,  of  which  12 
were  granted  and  7  were  rejected.  Under 
the  decision  in  Tyler  v.  Murray,  57  Md.  445, 
the  verdict  and  final  judgment  being  against 
the  defendant,  the  rulings  of  the  court  in 
either  trial  before  the  jury  are  open  for  re- 
view. 

We  shall  consider  first  the  exceptions  in 
the  trial  in  which  the  question  of  jurisdic- 


8o  where  there  was  no  proof  that  anyone 
saw  the  person  whose  signature  was  In  dis- 
pute write  the  address  used  as  a  standard  for 
comparison,  and  she  had  at  no  time  admitted 
that  she  wrote  it,  and  the  proof  tending  to 
sliuw  genuineness  was  purely  circumstantial, 
the  requirement  that  the  evidence  establishing 
such  a  writing  as  a  standard  must  be  either 
direct  or  equivalent  to  direct,  or  clear  and  un- 
doubted, was  not  satisfied.  Heacock  v.  State 
(1882)  13  Tex.  App.  97. 

But  in  a  prosecution  for  cheating  by  false 
pretenses  by  means  of  an  altered  certificate  of 
stock,  when.  In  order  to  prove  the  alteration  to 
be  In  the  handwriting  of  the  defendant,  the 
prosecution  oifers  for  comparison  the  body  of 
the  promissory  note  given  to  ttie  person  de- 
frauded at  the  time  and  so  admitted  by  the  de- 
fendant to  be  in  his  handwriting  as  to  the 
signature,  it  appearing  that  the  person  de- 
frauded, having  the  money  to  lend,  went  to 
the  defendant  and  offered  to  lend  it  to  him,  and 
that  the  defendant  then  gave  him  the  note,  so 
that  the  natural  inference  is  that  the  body  of 
the  note  was  written  at  that  time ;  and  the  de- 
fendant produces  no  evidence  to  the  effect  that 
the  body  of  the  note  is  not  in  his  handwriting, — 
the  whole  paper  is  competent  as  a  standard  for 
comparison  of  handwriting.  Com.  v.  Coe  (1874) 
115  Mass.  481. 

Under  the  rule  requiring  the  highest  evidence 
of  the  authenticity  of  the  standard  paper  for 
use  in  a  comparison  of  handwriting,  which 
must  be  of  some  person  who  has  seen  it  written, 
or  evidence  of  equal  authority,  it  was  held  that 
the  family  Bible,  which  was  the  family  record 
of  the  person  whose  handwriting  was  in  ques- 
tion, and  letters  In  the  possession  of  his  daugh- 
ter, written  by  that  person,  were  sufficient  as 
standards  to  establish  the  disputed  writing; 
since  the  family  record,  admitted  and  received 
by  all  such  person's  descendants  as  his  genuine 
handwriting,  was  of  as  high  authority  as  a 
standard  paper  which  the  witness  had  seen 
written.  Sweigart  v.  Richards  (1848)  8  Pa.  436. 

But  under  the  New  York  statute  authorizing 
the  comparison  of  disputed  handwriting  with 
any  writing  "proved  to  the  satisfaction 
of  the  court  to  be  genuine,"  a  decision 
of  the  trial  court  that  a  contract  proved 
to  have  been  among  the  papers  of  a 
deceased  person  after  his  death  Is  not  there- 
by sufficiently  established  as  a  standard  for  com- 
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parison  with  a  disputed  writing  alleged  to  be 
in  the  hand  of  such  decedent,  is  one  which  the 
appellate  court  Is  not  Justified  in  reversing. 
Farrell  v.  Manhattan  B.  Co.  (1903)  83  App. 
Div.  393,  82  N.  Y.  Supp.  334. 

A  deed  purporting  to  be  signed  by  the  per- 
son whose  signature  was  in  dispute,  appearing 
to  have  been  executed  more  than  thirty  years 
before  the  trial,  when  It  was  proved  that  the 
grantor  In  the  deed  surrendered  possession  to 
the  person  named  as  grantee,  and  that  the  latter 
remained  in  possession  claiming  under  it  nntil 
she  sold  to  another,  who  remained  in  possession 
at  the  time  of  the  trial,  and  from  whose  custody 
the  deed  was  produced, — was  sufllclently  proved 
to  be  the  deed  of  the  alleged  grantor  to  author- 
ise its  admission  In  evidence  as  a  standard  of 
comparison.  Goza  v.  Browning  (1S95)  96  Ga. 
421,  23  S.  B.  842. 

On  a  prosecution  for  forgery  it  was  error  in 
the  court  to  admit,  against  the  prisoner's  ob- 
jection, a  diary  taken  from  him,  merely  upon 
proof  that  he  had  admitted  to  some  witnesses 
that  the  book  belonged  to  him,  and  without  evi- 
dence to  show  that  the  writing  in  the  book  was 
done  by  him,  or  even  that  he  could  write  at  all, 
and  to  allow  the  writing  in  the  book  to  be  com- 
pared with  the  papers  charged  to  have  been 
forged.  Van  Sickle  v.  People  (1874)  29  Mich. 
61. 

Proof  that  a  paper  offered  as  a  standard  of 
comparison  in  a  criminal  prosecution  had  been 
found  by  a  witness  in  a  box  in  a  room  previous- 
ly occupied  by  the  prisoner,  but  without  proof 
as  to  whether  she  occupied  the  room  alone,  or 
whether  the  box  had  been  used  by  others,  was 
not  suflUclent  to  establish  It.  State  v.  Hastings 
(1873)  53  N.  H.  462. 

But  where  the  daughter  of  the  person  al- 
leged to  have  executed  a  disputed  deed  produced 
from  the  papers  of  her  father  two  instruments 
six  and  nineteen  years  old  at  the  time  when 
the  disputed  deed  purported  to  have  been  ex- 
ecuted, and  testified  that  the  papers  bore  the 
genuine  signature  of  her  father,  and  were  the 
only  ones  In  her  possession  bearing  his  signa- 
ture, they  were  sufficiently  proved  under  the 
circumstances.  Mardes  v.  Meyers  (1S94)  8  Tex. 
Civ.   App.  642,   28  S.  W.  693. 

And  in  Thompson  v.  Bennett  (1872)  22  U.  C 
C.  P.  393,  it  was  held  in  the  prevailing  opinion 
that  a  deed  might  be  proved  by  comparison, 
by  a  Judge  trying  the  case  without  a  Jury,  of  the 


1901. 


Gamdbill  y.  Schoolet. 


485 


tion  was  decided.  Upon  the  ruling  in  the 
first  exception  that  the  defendant  must  first 
offer  testimony  in  support  of  his  plea  to 
the  jurisdiction,  no  authority  was  produced 
on  either  side;  the  plaintiff's  counsel  con- 
tending that  the  plea  clearly  sets  up  affirma- 
tive matter,  and  that  the  replication  thereto 
is  mere  negation,  while  defendant's  counsel 
contends  that,  as  jurisdiction  to  hear  the 
plaintiff's  case  is  as  essential  to  recovery 
as  the  sufficiency  of  his  cause  of  action,  the 
plaintiff  ought  to  be  required  to  prove  the 
one  as  well  as  the  other.  Upon  first  view  it 
might  seem  that  the  position  of  the  defend- 
ant is  supported  by  sound  reason,  but  care- 
ful consideration  leads  us  to  a  different  con- 
elusion.  It  must  be  borne  in  mind  tliat 
where  one  has  been  duly  served  with  process 


from  a  court  of  general  jurisdiction,  if  he 
appears  generally  he  waives  any  personal 
privilege  he  may  have  to  object  to  the  juris- 
diction of  that  court;  and  that,  if  he  in- 
tends to  claim  such  privilege,  he  must  do  so 
either  by  motion  of  nan  proa,  or  by  plea, 
in  which  he  must  allege  such  facts  as,  undcT 
the  statute  governing  the  case,  are  necessary 
to  establish  his  privilege.  In  such  case  he 
comes  within  the  rule  laid  down  in  1  Jones, 
£v.  S  178,  that,  where  a  claim  or  defense 
rests  upon  a  negative  all^ation,  the  one 
asserting  such  claim  or  defense  is  not  re- 
lieved of  the  onus  prohandi  by  reason  of  the 
form  of  the  allegation  or  the  inconvenience 
of  proving  a  negative;  or,  as  stated  in 
Stephen's  Digest  of  Ev.  (art.  93) :  "Who- 
ever desires  any  court  to  give  judgment  as 


handwriting  of  the  signature  with  the  signature 
of  another  deed  which  was  produced  and  re- 
ceived as  an  ancient  document,  but  the  hand- 
writing of  which  was  not  otherwise  established. 
Promissory  notes  found  among  the  papers  of 
an  illiterate  deceased  person,  which  purport 
to  hare  been  signed  by  him  with  his  marlc,  and 
which  he  had  paid,  are,  on  the  trial  of  an  action 
against  his  administrator  upon  another  promis- 
sory note  also  purporting  to  have  been  signed 
by  the  Intestate  with  his  mark,  admissible  in 
evidence  for  the  purpose  of  comparing  the  marks 
on  these  notes  with  that  affixed  to  the  note  in 
suit,  the  defense  to  the  action  being  that  the 
note  was  a  forgery.  The  genuineness  of  the 
marks  upon  the  notes  offered  for  this  purpose 
might  be  inferred  from  the  facts  above  re- 
cited, and  it  was  not  absolutely  essential  to 
ehow  by  direct  proof  that  they  were  actually 
made  by  the  deceased.  In  other  words,  the 
execution  of  the  notes  by  making  marks  upon 
them  could  be  proved  by  circumstantial,  as  well 
as  direct,  evidence.  Little  v.  Rogers  (1895)  99 
Ga.  95,  24  S.  E.  856. 

h.  Records. 

The  proof  required  of  the  genuineness  of 
papers  taken  from  the  records  of  the  court  is, 
generally  speaking,  not  of  such  high  degree  as 
in  other  cases.  So  a  bond  filed  in  the  clerk's 
office  by  the  defendant  is  a  good  standard  for 
comparison,  having  become  a  matter  of  record, 
and  the  witness  to  it  need  not  be  brought  to 
prove  It,  since  it  could  not  be  disputed.  Sauve 
V.  Dawson  (1812)  2  Mart  (La.)  202. 

And  so  of  a  bail  bond  executed  by  the  de- 
fendant in  a  criminal  case;  the  presumption 
being  that  the  signature  upon  it  is  genuine. 
State  V.  Noe  (1896)  119  N.  C.  849,  25  S.  E.  812. 

But  evidence  that  what  purported  to  be  an 
oath  of  allegiance  to  the  United  States  govern- 
ment, taken  before  the  ordinary  of  the  county 
of  which  he  was  a  resident,  was  signed  by  the 
person  whose  signature  was  disputed,  merely 
from  the  testimony  of  a  witness  who  identified 
the  handwriting  of  the  ordinary  and  attested 
the  oath,  was  insufficient  for  this  purpose.  Mc- 
Vicker  v.  Conkle  (1895)  96  Oa.  584,  24  S.  E. 
23. 

And,  for  the  purpose  of  proving  the  signature 
to  a  note  of  a  decedent,  a  declaration  signed  In 
her  name  with  an  application  to  become  a  citi- 
zen of  the  United  States,  taken  from  the  records 
63  L.  B.  A. 


of  the  court,  is  not  sufficiently  proved  as  a 
standard  for  comparison  as  a  signature  of  tbe 
person  who  executed  the  note ;  the  signature  to 
the  application  could  not  be  said  to  be  a  stand- 
ard unless  shown  to  be  signed  by  the  decedent, 
and  the  proof  presented  by  the  record  was  not 
sufficient  Hobart  v.  Verrault  (1902)  74  App. 
Dlv.  444,  77  N.  Y.  Supp.  483. 

The  signature  of  one  accused  of  forgery,  ap- 
pearing upon  official  papers  and  records,  and 
sworn  to  in  the  presence  of  persons  who  were 
authorized  to  administer  oaths  and  to  make  a 
certification  thereof,  may  be  admitted  In  evi- 
dence for  comparison  with  the  alleged  forgery 
upon  no  other  evidence  of  genuineness  than  that 
appearing  to  the  Judge  upon  his  inspection  of 
them.  Froman  v.  Com.  (1897)  19  Ky.  L.  Rep. 
948,  42  S.  W.  728. 

Proof  that  signatures  offered  for  comparison 
with  grants  of  land  purporting  to  have  been 
made  many  years  before  were  upon  documents 
which  the  witness  produced  from  Spanish  and 
Mexican  archives  filed  in  the  office  of  the  sur- 
veyor general  of  New  Mexico,  the  proper  place 
for  them  ;  and  that  the  genuineness  of  the  papers 
to  which  they  were  attached  had  never  been 
challenged,  and  that  they  were  officially  treated 
as  authentic.  Justified  their  admission  as  stand- 
ards,— at  all  events  In  the  absence  of  any  sug- 
gestion of  proof  as  to  their  not  being  genuine. 
United  States  v.  Ortiz  (1900)  176  U.  S.  422,  44 
L.  ed.  529,  20  Sup.  Ct  Rep.  466. 

And  proof  by  the  custodian  of  records  in  the 
general  land  office  of  Texas  that  instruments  of- 
fered for  comparison  were  contained  In  the 
archives  of  that  office  was  sufficient.  Rogers 
V.  State  (1882)   11  Tex.  App.  608. 

Where,  in  order  to  prove  the  signature  to  a 
deed  of  a  person  who  had  been  a  Justice  of  the 
peace,  a  record  from  the  clerk's  office  was  of- 
fered as  a  standard,  and  shown  to  have  been 
his  docket  kept  by  him  as  such  Justice,  signa- 
tures In  which  were  proved  In  the  ordinary  way 
to  be  the  handwriting  of  the  grantor,  it  did  not 
need  to  be  formally  proved  as  a  public  record, 
since  the  evidence  was  not  offered  to  prove  the 
contents  of  the  record  or  to  establish  any  fact, 
and  it  could  make  no  difference  whether  the 
signatures  offered  appeared  in  a  public  record, 
a  private  writing,  or  on  a  blank  piece  of  paper. 
Marshall  y.  Hancock  (1889)  80  Cai.  82,  22  Pac. 
61. 
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to  any  legal  right  or  liability  dependent  on 
the  existence  or  nonexistence  of  facts  which 
he  asserts  or  denies  to  exist  must  prove 
that  those  facts  do  or  do  not  exist."  Mr. 
Reynolds,  in  his  excellent  work  on  Evidence 
( S  73 ) ,  says :  "The  best  tests  for  ascertain- 
ing on  whom  the  burden  of  proof  lies  are: 
First,  to  consider  who  would  succeed  if  no 
evidence  were  given  on  either  sidej  and,  sec- 
ondly, to  examine  what  would  be  the  effect 
of  striking  out  of  the  record  the  allegation 
to  be  proved,  bearing  in  mind  that  the  onus 
must  lie  on  whichever  party  would  fail  if 
either  of  these  steps  were  pursued."  The 
only  thing  in  issue  under  the  plea  in  ques- 
tion is  the  liability  of  the  defendant  to  an- 
swer in  that  court.  Upon  that  point  it 
may  be  said  there  is  a  quasi  presumption  of 


the  validity  of.  the  process  of  courts  of 
general  jurisdiction.  If,  in  this  case,  no  evi- 
dence had  been  given  upon  that  issue  on 
either  side,  the  maxim  Omnia  prcpsumuntur 
rite  esse  acta  would  have  applied  to  the 
process  by  which  the  defendant  was  brought 
into  court;  or,  if  the  allegations  of  the  plea 
necessary  to  be  proved  imder  Sf  82  to  132  of 
article  76  of  the  CJode  of  Public  General 
Laws  to  show  why  defendant  was  not  sub- 
ject to  the  jurisdiction  of  the  court  were 
stricken  out  ol  the  record,  the  plea  would  be 
a  mere  nullity,  and  that  issue  would  be 
eliminated  from  the  case.  The  plaintiff  was 
not  required  to  allege  jurisdiction,  but  de- 
fendant was  required  to  allege  want  of  ju- 
risdiction, and  the  burden  of  proof,  excq>t  in 
rare  instances,  goes  with  the  duty  of  aver- 


i.     Incompetent  proof. 

On  a  trial  for  possessing  counterfeiting  tools, 
the  admission  of  one  convicted  of  counterfeiting, 
and  in  the  penitentiary,  that  he  had  written  a 
letter  which  was  used  as  a  standard  for  compari- 
son with  a  writing  containing  directions  for 
coining,  which  was  found  in  the  possession  of 
the  accused,  was  not  competent  to  establish  the 
letter  as  a  stundard,  the  convict  being  Infamous 
and  incompetent  as  a  witness,  and  because  no 
fact  stated  by  or  derived  from  a  convict  can, 
so  long  as  the  disability  remains,  be  detailed  as 
testimony  by  another,  or  used  as  evidence 
against  a  third  party  for  any  purpose.  Long 
v.  State  (1881)  10  Tex.  App.  188. 

J.  Matters  of  procedure. 

It  has  been  held  that  a  writing  not  Itself  ad- 
mitted in  evidence  cannot  properly  be  used  as  a 
basis  for  comparison.  State  v.  Van  Tassel 
(1897)  103  Iowa,  6,  72  N.  W.  497.  (This  ap- 
plies only  upon  the  direct  examination  of  wit- 
nesses; as  for  the  use  of  unproved  specimens 
on  cross-examination,  see  the  note  to  the  case 
of  Hoag  V.  Wright,  63  L.  R.  A.  163.) 

On  a  trial  for  forgery  where  it  was  proposed 
to  prove  that  the  signature  alleged  to  have  been 
forged  did  not  resemble  the  signature  upon  a 
deed  executed  by  the  person  whose  name  was 
alleged  to  have  been  forged,  "the  court  excluded 
this  testimony  because  profert  of  the  deed  was 
not  made  for  comparison.  In  this  there  was  no 
error."  Whittle  v.  State  (1902)  43  Tex.  Crim. 
Rep.  468,  66  S.  W.  771. 

Where  it  appeared  from  a  case  upon  appeal 
that  a  paper  offered  for  comparison  "was  put  in 
evidence  over  the  defendant's  objection,  he  not 
denyiug  It,*'  and,  as  to  a  second  paper,  merely 
that  It  was  put  in  evidence  over  the  defendant's 
objection,  neither  was  shown  to  have  been  es- 
tablished by  any  affirmative  testimony  to  be  gen- 
uine so  as  to  be  the  means  of  a  comparison. 
State  V.  Ezekiel  (1890)  33  S.  C.  115,  11  S.  B. 
635. 

In  an  action  brought  by  one  who  claimed 
under  a  will  against  one  claiming  under  a  deed 
from  the  same  person.  It  was  proper  to  require 
the  defendant  upon  cross-examination  to  state 
whether  the  signature  to  the  will  was  genuine, 
and  then  to  allow  comparisons  by  experts  of 
the  signature  of  the  will  with  the  signature  of 
tlie  disputed  deed.  Kornegay  v.  Kornegay 
(1895)  117  N.  C.  242,  23  S.  E.  257. 
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The  production  of  writings  by  the  opposing; 
party  for  comparison  will  not  be  ordered  at  the 
hearing  of  a  summons  for  their  production,  since 
the  disputed  writing  may  be  compared,  under 
the  English  common  law  procedure  act,  only 
with  writings  proved  to  the  satisfaction  of  the 
Judge  to  be  genuine ;  and  this  proof  could  only 
be  furnished  at  the  trial.  Wilson  v.  Thornbury 
(1874)  43  L.  J.  Ch.  N.  S.  356,  L.  R.  17  Eq.  517. 

The  fact  that  writings  submitted  as  standards 
for  comparison  had  not,  at  the  time  they  were 
used  as  standards,  been  proved  by  direct  evi- 
dence to  be  genuine  signatures,  is  immaterial 
if  they  were  later  established  by  uncontradicted 
evidence,  since  the  order  In  which  the  proof  is 
placed  before  the  court  does  not  constitute  more 
than  technical  error,  even  if  It  amounts  to  that 
Re  Marchall   (1899)  126  Ol.  95,  58  Pac  449. 

Where  a  writing  which  was  wholly  Immaterial 
except  for  the  purpose  of  comparison  with  tbe 
disputed  writing  was  admitted  in  evidence  by 
the  court,  not  as  the  proved  genuine  handwrit- 
ing of  the  person  whose  signature  was  in  dis- 
pute, but  as  his  handwriting  alleged  to  be  genu- 
ine without  its  genuineness  being  established  to 
the  entire  satisfaction  of  the  court,  so  that 
the  jury  might  have  compared  it  with  the  dis- 
puted writing,  this  was  reversible  error.  People 
V.  Corey  (1896)  148  N.  Y.  476,  42  N.  E.  1066. 

Eagan  v.  Cowan  (1858)  30  L.  T.  223,  was 
an  action  for  a  libel  alleging  that  the 
plaintiff  had  written  an  anonymous  threat- 
ening letter  to  the  defendant,  who,  to 
support  bis  plea  of  Justification,  pro- 
duced witnesses  who  swore  that  the 
handwriting  of  the  letter  was  the  plaintitTs, 
and  one  of  them  proved  another  anonymous  let- 
ter to  be  in  the  plaintiff's  hand,  which  was 
handed  in  as  a  part  of  the  defendant's  evidence ; 
and  later  on,  during  the  cross-examination  of 
the  plaintiff's  brother,  he  admitted  that  he  be- 
lieved the  handwriting  of  the  second  letter  to 
be  the  plaintiff's,  being  shown  only  a  few  Ihies 
of  it;  no  further  reference  was  made  to  tbe 
letter  until  counsel  for  the  defendant,  in  sum- 
ming up,  relied  upon  It  for  the  purpose  of  com- 
parison under  the  common  law  procedure  act 
of  Ireland  (19  and  20  Vict.  chap.  102,  i  30). 
Upon  objection  by  the  plaintiff  to  such  use  of 
the  letter  as  not  being  sufflcientiy  proved  within 
the  meaning  of  the  act,  the  trial  court  permitted 
it  to  go  to  the  jury  for  the  purpose  of  compari- 
son, and  this  was  alleged  as  error.     In  grant- 
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ment.    For  these  reasons  we  think  this  rul- 
ing of  the  court  was  correct. 

The  reference  which  we  have  already  made 
to  the  case  of  Tyler  y.  Murray ^  57  Md.  445, 
is  sufficient  to  show  that  no  independent  ap- 
peal was  necessary  from  the  judgment  of 
respondeat  ouster,  and  that  all  errors  in  rul- 
ings in  either  trial  before  the  jury  are  open 
upon  the  appeal  from  the  final  judgment. 
AJfter  this  ruling  upon  the  burden  of  proof, 
the  defendant  himself  testified:  That  he 
had  resided  and  yoted  continuously  in  Balti- 
more dty  since  August^  1882,  being  engaged 
in  business  there  as  a  grain  dealer  since 
1884.  That  about  1883  he  bought  a  farm  in 
WaBhingtcm  county,  which  he  stocked  and 
carried  on  through  a  foreman,  who  liyed  on 
the  farm.    That  he  sold  the  farm  November 


1 15,  1898,  three  days  before  this  suit  was  in- 
stituted. That  he  owned  the  Rozbury  dis- 
tillery in  Washington  county,  and  carried 
on  that  business  there  until  January  27, 
1898,  when  )ie  entered  into  the  agreem^ 
with  Steinhardt  Broe.  &  Co.  offered  in  evi- 
dence, and  transcribed  in  full  as  follows: 
"Articles  of  agreement  made  and  entered 
into  this  27th  day  of  January,  in  the  year 
1898,  by  and  between  George  T.  Gambrill,  of 
the  city  of  Baltimore,  in  the  state  of  Mary- 
land, party  of  the  first  part,  and  Lewis 
Steinhardt,  Morris  Steinhardt,  Henry  Stein- 
hardt, David  J.  Steinhardt)  Edward  Strass- 
er,  William  W.  Strasser,  and  Joseph  A. 
Strasser,  all  of  the  city  of  New  York,  and 
composing  the  firm  or  partnership  of  Stein- 
hardt Brothers  &  Co.,  of  the  city,  county,  and 


tng  a  new  trial  the  court  of  exchequer  did  not 
base  ita  decision  on  the  ground  that  the  letter 
was  Inaufflciently  proved  to  be  genuine,  although 
it  waa  inclined  to  believe  that  the  decision  of 
the  trial  Judge  upon  that  point  was  subject  to 
review  by  It,  but  upon  the  ground  of  improper 
nae  of  the  evidence,  the  counsel  for  the  plaintiff 
being  taken  by  snrprise,  and  without  an  oppor- 
tunity to  call  witnesses  to  meet  the  evidence  of 
hia  adversary ;  and  under  the  circumstances  the 
Jadge  could  not  arrive  at  a  cool  and  accurate 
declalon.  Plgot,  C.  B.,  added :  "If  the  genulne- 
neaa  of  a  document  is  to  be  decided  by  a  Judge, 
It  oagbt  to  be  shown  where  It  came  from,  or  in 
whose  possession  it  had  been.  Custody  is  an 
important  element  in  comparison."  Pennefather, 
B.,  said :  "Full  notice  ought  to  have  been  given 
to  the  Judge  and  opposing  counsel,  to  render 
him  fully  prepared  with  his  evidence  to  dis- 
prove It." 

But  In  another  libel  action  when  two  ad- 
mitted letters  bad  been  used  for  comparison, 
and  In  order  to  prove  malice  seven  anonymous 
letters  were  also  put  in  evidence,  which  in  the 
opinion  of  the  witnesses  were  also  in  the  de- 
fendant's hand,  but  the  question  whether  they 
were  sufficiently  proved  to  serve  as  standards 
of  comparison  was  not  passed  upon  by  the  trial 
jQdge,  no  appeal  being  made  to  him  upon  that 
question,  it  was  held  that,  since  the  seven  let- 
ters were  not  given  in  evidence  as  standards  of 
compariaon,  the  permission  to  the  Jury  to  com- 
pare the  admitted  letters  and  also  the  anony- 
nioua  ones  waa  no  error ;  apparently  because  at 
common  law  and  t>efore  the  statute  they  would 
bare  been  competent  for  this  purpose  anyway. 
Hughes  V.  Dlnorben  (1850)  32  L.  T.  271. 

k.  FnuaUy  of  ihit  decUion  of  the  trial  court. 

In  several  states  decisions  have  been  made 
as  to  the  power  of  the  court  on  appeal  to  con- 
trol the  discretion  of  the  trial  court  to  whose 
satisfaction  the  offered  specimen  must  be  proved 
to  be  genuine. 

In  Iowa  the  determination  of  the  trial  court 
Qpon  this  question  is  entitled,  upon  appeal,  to 
the  same  consideration  as  the  verdict  of  a  Jury. 
Uy  V.  Wlssman   (1873)  30  Iowa,  805. 

In  Massachusetts,  "upon  the  question  whether 
4  given  writing  or  written  word  is  sufficiently 
proved  to  have  l3e€n  written  by  the  defendant 
to  allow  it  to  be  submitted  to  the  Jury  as  a 
standard  of  compai'ison,  the  Judge  at  the  trial 
63L.R.  A. 


must  pass  in  the  first  instance.  So  far  as  his 
decision  Is  of  a  question  of  fact  merely,  It  must 
be  final,  if  there  is  any  proper  evidence  to  sup- 
port it.  As  in  all  questions  of  that  nature,  ex- 
ceptions to  the  ruling  at  the  trial  will  be  sua- 
talned  only  when  they  show  clearly  that  there 
was  some  erroneous  application  of  the  principles 
of  law  to  the  facts  of  the  case,  or  that  the  evi- 
dence was  admitted  without  proper  proof  of  the 
qualifications  requisite  for  its  competency.'* 
Com.  V.  Coe  (1874)  115  Mass.  481.  Costello  v. 
Crowell  (1882)  188  Mass.  352,  Is  to  the  same 
effect. 

In  Maine  the  decision  of  the  trial  court  ad- 
mitting other  writings  as  the  handwriting  of 
the  person  alleged  to  be  the  author  of  the  dis- 
puted writing,  even  upon  proof  by  witnesses  who 
testified  from  opinion  merely  that  they  were 
genuine,  is  conclusive  unless  upon  a  report  of  all 
the  evidence  bearing  upon  the  question  It  is 
shown  to  be  wltliout  foundation,  or  Is  based  up- 
on some  erroneous  application  of  legal  prin- 
ciples. State  V.  Thompson  (1888)  80  Me.  194, 
13  Atl.  802. 

It  was  held  in  Hall  v.  VanVrankIn  (1882) 
64  How.  Pr.  407,  that,  luider  the  New  York 
statute,  by  which  the  proof  of  genuineness  is 
left  to  the  court,  the  general  rule  in  regard  to 
such  classes  of  evidence,  as  in  the  case  of  the 
qualification  of  an  expert,  that  error  cannot  be 
alleged  In  respect  thereto,  applies ;  the  suffi- 
ciency of  the  proof  must  be  left  to  the  trial 
Judge,  although  possibly  to  admit  a  paper  with- 
out any  evidence  of  its  genuineness  might  be 
error. 

This  declaration  was  followed  in  Mc- 
Kay V.  Lasher  (1888>  50  Hun,  383,  3 
N.  Y.  Supp.  352,  Affirmed  In  121  N.  Y.  477, 
24  N.  E.  711,  in  which  it  is  held  that  the  matter 
is  exclusively  In  the  discretion  of  the  trial  court, 
which  will  not  be  Interfered  with,  unless,  pos- 
sibly, In  a  case  where  there  was  an  entire  ab- 
sence of  evidence. 

But  in  a  later  decision  both  cases  were  over- 
ruled upon  this  point.  It  was  held  that  it  Is 
within  the  province  of  an  appellate  court  to  re- 
view the  evidence  upon  which  the  genuineness 
of  the  standard  is  claimed  to  be  established ; 
and  when,  In  its  judgment,  the  evidence  is 
plainly  insufficient,  and  It  appears  that  In- 
justice  has  been  done,  a  new  trial  should 
be  given  the  injured  party ;  and  the  sug- 
gestion in  Hall  V.  Van  Vranken,  28  Hun, 
403,  that,  as  the  question  of  the  sufficiency  of 
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«tate  of  New  York,  parties  of  the  second 
part.  Whereas,  the  party  of  the  first  part 
is  a  distiller  of  whisky,  owning  and  con- 
trolling a  certain  distillery  known  as  the 
*Roxbary  distillery/  together  with  the  build- 
ings, lands,  and  appurtenances,  situate  in 
the  township  of  Roxbury,  Washington  coun- 
ty, Maryland,  together  with  a  stock  of  cer- 
tain rye  whisky  known  on  the  market  as 
'Roxbury  rye  whisky,'  and  the  trademark 
and  good  will  of  said  business,  and  has  also 
on  hand  a  certain  quantity  of  the  said  Rox- 
bury rye  whisky;  and  whereas,  the  parties 
of  the  second  part  hereby  agree  to  and  with 
the  party  of  the  first  part  that  for  and  in 
consideration  of  the  premises,  and  of  the 
performance  of  the  mutual  covenants  and 
agreements     hereinafter     mentioned,     they, 


the  said  parties  of  the  second  part,  shall  be 
the  exclusive  handlers,  in  the  first  instance, 
of  said  Roxbury  rye  whisky,  and  under  cer- 
tain conditions  shall,  at  the  option  of  them, 
the  parties  of  the  second  part,  acquire  the 
said  lands,  distillery,  buildings,  and  appur- 
tenances, together  with  tiie  brands,  trade- 
mark, and  good  will  of  said  business  of  dis- 
tilling the  rye  whisky,  now  owned  and  con- 
trolled by  the  party  of  the  first  part  as 
aforesaid:  Now,  therefore,  for  and  in  con- 
sideration of  the  premises  and  of  the  mutual 
covenants  and  agreements  hereinafter  con- 
tained to  be  done,  kept,  and  performed  by 
the  respective  parties  hereto,  and  for  and  in 
further  consideration  of  the  sum  of  $1,  law- 
ful money  of  the  United  States  of  America, 
by  each  of  said  parties  hereto  to  the  other  in 


the  evidence  is  addressed  to  the  court,  "error 
cannot  be  alleged  In  respect  thereto,"  was  not 
necPBsary  to  the  decision.  Clark  v.  Douglass 
(1896)  5  App.  Dlv.  547,  40  N,  Y.  Supp.  769. 
And  the  court  said  in  this  case  that,  without  in- 
tending to  lay  down  any  Inflexible  rule,  they 
were  of  the  opinldn  that,  unless  the  evidence 
of  the  genuineness  of  the  standard  is  so  clear 
that,  if  it  were  one  of  the  issues  of  the  case 
for  the  jury  to  determine,  a  verdict  should  be 
directed  by  the  court  in  favor  of  its  genuineness. 
It  may  not  properly  be  allowed  in  'evidence. 

III.  What    genuine    docutnenta    are   oompetctit 
etandarda. 

a.  Copies. 

The  objection  to  copies  as  standards  Is  gen- 
erally directed  simply  to  their  lack  of  accuracy. 

1.  Lctter-preee, 

Impressions  of  writings  produced  by  means 
of  a  press,  or  duplicate  copies  made  by  a  ma- 
chine, are  not  admissible  for  this  purpose ; 
nothing  but  original  signatures  can  be  used  as 
standi)  rds  of  comparison.  Com.  v.  Eastman 
(1848)  1  Cush.  189,  48  Am.  Dec.  596. 

But  a  press  copy  of  a  letter,  although  In- 
competent as  a  means  of  comparison  hy  which 
to  Judge  the  characteristics  of  the  handwriting 
which  is  in  dispute,  may  retain  enough  of  its 
original  character  to  be  identified  by  a  witness 
as  to  the  handwriting  of  the  author  when  its 
own  genuineness  is  called  In  question.  Com.  v. 
Jeffrieg   (1863)   7  Allen,  548,  83  Am.  Dec.  712. 

So  it  is  said  in  Cohen  v.  Teller  (1880)  93  Pa. 
123,  that  letter-press  copies  of  letters  are  not 
competent  evidence  to  establish  a  standard  for 
comparison.  When  a  writing  is  introduced  as  a 
standard  to  enable  a  Jury  to  make  a  compari- 
son of  handwriting,  the  standard  Itself  must 
not  be  open  to  dispute.  The  spreading  of  the 
ink  In  such  copies  often  obliterates  the  fine  lines 
of  a  handwriting,  though  substantially  preserv- 
ing its  original  form,  and  manifestly  such  copies 
would  be  an  unsafe  standard. 

Conversely,  in  order  to  prove  the  authorship 
of  a  letter  of  which  only  a  press  copy  is  in 
evidence  the  testimony  of  experts  is  not  admis- 
sible :  it  is  essential  that  the  document  whose 
genuineness  is  sought  to  be  proved  should  itself 
be  produced,  and  it  would  be  adding  very  much 
to  the  danger  of  such  evidence  to  permit  evl- 
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dence  to  be  given  from  a  comparison  of  genuine 
writings  with  a  press  copy  of  the  writing  whose 
genuineness  is  disputed.  Spottiswood  v.  Weir 
(1885)  G6  Cal.  623,  6  Pac.  381. 

2.  Photographio, 

With  photographic  copies  as  standards  of 
comparison  there  is  more  conflict,  and  the  ten- 
dency is  to  admit  them. 

The  earliest  case  In  which  the  use  of  photo- 
graphic copies  was  allowed  is  that  of  Luco  v. 
United  States  (1859)  23  How.  515,  16  Lu  ed. 
545,  in  which  the  court  compared  the  disputed 
grant  with  photographic  copies  of  papers  in  the 
government  archives. 

In  comparison  of  a  disputed  signature  with 
a  proved  genuine  signature,  magnified  photo- 
graphic copies  of  both,  proved  to  be  accurate  in 
all  respects  excepting  as  to  size  and  color,  are 
admissible  in  evidence  to  be  submitted  to  the 
Inspection  of  the  Jury  under  proper  precautions 
in  relation  to  the  preliminary  proof  as  to  the 
exactness  and  accuracy  of  the  copies  produced 
by  the  art  of  the  photographer,  since  they  are 
capable  of  affording  some  aid  in  comparing  and 
examining  the  difTerent  specimens  of  handwrit- 
ing. Marry  v.  Barnes  (1860)  16  Gray,  161,  77 
Am.  Dec.  405 ;  Followed  in  United  States  v. 
Ortiz  (1900)  176  U.  S.  422,  44  L.  ed.  639,  20 
Sup.  Ct.  Rep.  466. 

And  in  Vermont  enlarged  copies  of  a  disputed 
signature  and  of  those  used  as  standards  may 
be  used  in  comparison,  since  characteristics  may 
be  brought  out  and  made  clear  by  the  aid  of 
a  photograph  or  magnifying  glass  which  would 
not  be  discernible  to  the  naked  eye.  Rowell  v. 
Fuller  (1887)  59  Vt.  688,  10  Atl.  853. 

So  In  Green  v.  Terwilliger  (1892*)  56  Fed. 
395,  it  is  held  that  enlarged  photographic  copies 
may  be  admitted  as  standards,  when  proved  to 
have  been  correctly  made.  In  accord  are  People 
V.  Bird  (1899)  124  Cal.  32,  56  Tac.  639 ;  Peo- 
ple V.  Mooney  (1901)  132  Cal.  13,  68  Pac 
1070 ;  and  Johnson  v.  Com;  (1904  ;  Va.)  46  S. 
B.  789. 

And  upon  proof  that  photographic  copies  of 
signatures  In  evidence  for  another  purpose  were 
of  the  exact,  or  nearly  the  exact,  size  of  the 
originals,  they  were  proper  evidence  for  com- 
parison. Howard  v.  Russell  (1889)  75  Tex. 
171,  12  S.  W.  525. 

But  a  photographic  copy  of  an  instrument  on 
record  in  a  government  office,  as  to  which  there 
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hand  paid,  the  receipt  whereof  is  hereby 
acknoniedged,  the  said  several  parties  here- 
to have  agreed  and  hereby  do  agree  to  and 
with  each  other  as  follows :  First.  The  par- 
ties of  the  second  part  hereby  agree  to  pur- 
chase from  the  party  of  the  first  part,  and 
the  latter  agrees  to  sell  and  deliver  to  the 
former,  during  a  period  of  five  years  from 
date  hereof,  at  the  rate  of  six  hundred  (600) 
barrels  of  said  whisky  per  annum,  and  mak- 
ing a  total  of  tliree  thousand  (3,000)  bar- 
rels of  the  said  Koxbury  rye  whisky,  upon 
the  terms  and  conditions  hereinafter  men- 
tioned. Second.  The  party  of  the  first  part 
hereby  agrees  and  binds  himself  that  he 
will,  at  the  option  of  the  parties  of  the  sec- 
ond part,  sell  and  deliver  to  them,  at  any 
time  within  five  years  from  the  date  of  this 


agreement,  the  entire  stock  of  Roxbury  rye 
whisky,  which  is  described  by  serial  num- 
bers, statement  of  age,  price,  and  other  par- 
ticulars in  the  schedule  thereof  hereto  an- 
nexed, and  which  schedule,  signed  by  the 
parties  hereto,  forms  part  and  parcel  of  this 
agreement;  and  the  parties  of  the  second 
part  shall  have  the  right  to  take  such  part 
or  parts  of  said  whiskies  set  forth  in  said 
schedule  hereto  annexed,  and  at  such  times 
within  the  said  period  of  five  years  as  they, 
the  parties  of  the*  second  part,  shall  deter- 
mine and  rec]uire;  and  the  party  of  the  first 
part,  for  himself  and  his  legal  representa- 
tives, hereby  binds  himself  not  to  sell  or  de- 
liver any  of  the  said  Roxbury  rye  whisky 
described  and  mentioned  in  the  said  annexed 
schedule  to  any  person,  firm,  or  corporation 


was  nothing  to  show  that  It  was  an  exact  re- 
production of  tbe  original  as  to  size,  etc.,  could 
not,  although  already  in  evidence,  be  used  as  a 
V-asia  for  the  introduction  of  expert  testimony 
by  comparison.  Houston  v.  BIythe  (1883)  60 
Tex.  506. 

And  in  an  action  on  a  contract  a  photographic 
copy  of  a  duplicate  of  the  contract  sued  upon, 
having  been  read  in  evidence  as  part  of  the 
depoaltion  of  tbe  defendant,  who  signed  tbe  con- 
tract, was  not  admissible  for  use  as  a  basis  of 
comparison  with  the  handwriting  of  the  disputed 
contract,  there  being  no  evidence  of  how  the 
copy  was  taken,  or  that  it  was  an  exact  re- 
production of  the  original,  or  that  any  effort  had 
been  made  to  secure  the  original.  Buzard  v. 
McAnulty  (1890)  77  Tex.  438,  14  S.  W.  138. 

Although  it  Is  supposed  that  the  use  of  pho- 
tographic copies  as  standards  is  very  general, 
and  far  more  so  than  the  reported  cases  indicate, 
tliere  are  several  decisions  in  which  their  use  Is 
denied  to  be  proper. 

8o  in  New  York.  In  Taylor  Will  Case  (1871) 
10  Abb.  Pr.  N.  S.  300,  they  were  rejected  as 
worthless,  and  involving  too  many  collateral  is- 
sues as  to  tbe  circumstances  of  production.  To 
tbe  same  effect  is  Hynes  v.  McDermott  (1880) 
92  N.  Y.  41,  37  Am.  Rep.  538  ;  and  in  Maclean 
T.  Scrlpps  (1883)  52  Mich.  214,  17  N.  W.  815, 
18  N.  W.  209,  Following  Re  Foster  (1876)  34 
Mich.  21,  photographs  were  rejected,  as  second- 
ary evidence,  and  because  it  was  not  a  recog- 
nized face  that  all  of  the  appearances  of  a  writ- 
ten document  are  capable  of  such  exact  repro- 
duction that  the  copy  will  fully  represent  the 
original. 

So  In  Tome  v.  Parkersburg  Branch  R.  Co. 
(1873)  39  Md.  36.  17  Am.  Rep.  540,  the  same 
result  was  reached,  the  court  saying:  "As  a 
general  rule  in  proportion  as  the  media  of  evi- 
dence are  multiplied  the  chances  of  error  or  mlsr 
take  are  increased.  Photographers  do  not  al- 
ways produce  exact  facsimiles." 

A  composite  photograph  of  several  genuine 
signatures  offered  in  evidence  for  comparison 
vlth  the  disputed  signature  is  not  admissible  for 
this  purpose,  under  the  rule  that  the  test  docu- 
ments to  be  compared  should  be  established  by 
tbe  most  satisfactory  evidence  before  being  sub- 
mitted to  the  Jury.  Vanderslice  v.  Snyder 
(1896)  4  Pa.  DlsL  R.  424. 

In  an  action  of  ejectment  pboto-llthograpblc 
copies  of  the  affidavits  executed  by  certain 
ti3  L.  R.  A. 


grantors  upon  application  for  government  lands, 
to  which  was  attached  a  certificate  of  the  com- 
missioner of  the  General  Land  OiBce  that  they 
were  true  and  literal  copies  of  the  originals, 
were  held  inadmissible  for  the  purpose  of  es- 
tablishing a  standard  for  comparison  with  the 
handwriting  of  the  grantors-  In  certain  deeds  on 
which  title  was  based ;  and  it  was  held,  without 
determining  whether  such  a  copy,  the  original 
of  which  would  be  admissible  as  a  standard,  but 
could  not  be  produced,  could  be  substituted,  that 
it  could  not  be  admitted  unless  preliminary 
proof  was  first  made  that  the  copy  was  exact 
and  accurate  in  all  respects.  And  there  was  no 
such  proof  as  preliminary  to  the  Introduction  of 
this  copy.  "The  slightest  defect  or  Imperfection 
in  the  photography  or  lithographing  would  de- 
stroy the  sufficiency  of  the  copy  as  a  standard 
for  the  comparison.  Opinions  are  often  formed 
on  the  slightest  strokes  of  the  pen  or  the  most 
delicate  shading  of  the  lettera"  Geer  v.  Mis- 
souri Lumber  ft  Min.  Co.  (1806)  184  Mo.  85,  34 
S.  W.  1009. 

Where  there  were  present  in  court  some  500 
concededly  genuine  signatures  of  the  person 
whose  handwriting  was  disputed,  it  was  not  er- 
ror in  the  court  to  exclude  photographs  of  the 
disputed  signature  and  of  certain  genuine  signa- 
tures made  so  that  they  were  all  close  together, 
when  convenience  of  comparison  was  the  only 
object  to  be  gained.  Crane  v.  Dexter  Horton  ft 
Co.  (1803)  5  Wash.  479,  32  Pac.  223. 

And  when  the  court  decided  that  certain  en- 
larged photographs  of  signatures  for  comparison 
had  not  been  made  with  the  requisite  care,  and 
rejected  them,  the  appellate  court  could  not  un- 
dertake to  reverse  this  ruling,  which  was  prob- 
ably based  somewhat  on  the  appearance  of  the 
photographs  themselves,  which  had  been  losL 
Ibid. 

8.  Manufactured, 

Traced  copies  made  by  placing  transparent  pa- 
per over  signatures  and  tracing  the  writing  on 
a  paper  with  a  pen  are  properly  excluded.  How- 
ard V.  Russell  (1889)  75  Tex.  171,  12  S.  W.  525. 

So  a  microscopic  enlargement  of  a  disputed 
signature,  nnade  by  hand  from  the  Image  in  a 
camera  lucida,  may  not  properly  be  submitted  to 
the  Jury,  when  the  original  is  in  court,  and  when 
It  is  not  proposed  to  compare  It  with  enlarged 
copies  of  signatures  admitted  to  be  genuine, 
since  to  admit  it  would  open  the  door  to  in- 
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other  than  the  parties  of  the  second  part 
during  said  period  of  five  years  as  afore- 
said  without  the  written  consent  of  the 
parties  of  the  second  part  thereto  first  ob- 
tained; it  being  understood  that  no  oral 
consent  of  the  parties  of  the  second  part 
shall  be  valid  or  binding  as  to  a  waiver  of 
the  said  option  herein  and  hereby  granted 
to  the  parties  of  the  second  part.*'  He  also 
testified  that  since  the  date  of  that  agree- 
ment he  had  not  sold  an  ounce  of  whisky 
to  anyone  but  Steinhardt  Bros.  &  Co.,  and 
that  the  agreement  to  sell  to  them  included 
all  he  was  to  make  for  five  years;  that  the 
distillery  was  closed  down  from  August  8, 
1898,  to  January  12,  1899,  at  the  instance  of 
Steinhardt  Bros,  k  Co.,  and  that  on  Novem- 
ber 5,  1898,  he  was  not  engaged  in  distilling, 


or  in  any  other  business,  in  Washington 
county;  that  his  agreement  with  Steinhardt 
Bros.  &  Co.  required  him  to  make  whatevei 
whisky  they  needed,  and  that  this  was  his 
whole  whisky  business  there.  He  was  ask- 
ed, without  objection,  what  was  his  inten- 
tion as  to  resumption,  and  he  answered, 
also  without  objection:  "My  intent  was  to 
leave  that  to  them.  If  they  said  start  the 
distillery,  which  they  had  a  right  to  do,  I 
would  have  done  it,  and  that  is  where  I 
stand  to-day."  He  also  testified  that  about 
November  22,  1898,  after  the  sale  of  the 
farm,  he  leased  the  farm  orchard  from  the 
purchaser  for  a  nephew,  though  the  lease 
was  made  in  his  own  name.  Mr.  Miller,  a 
revenue  officer  in  charge  of  that  district, 
also  testified  for  defendant  that  the  distill- 


numerable  collateral  questions.  White  Sewing 
Mach.  Co.  T.  Gordon  (1890)  124  Ind.  495,  24 
N.  E.  1053. 

And  a  magnified  drawing  of  a  part  only  of  a 
disputed  signature  was  held  to  be  clearly  inad- 
missible for  the  purpose  of  showing  that  it  dif- 
fered in  points  not  visible  to  the  naked  eye  from 
admitted  signatures.  It  was  not  like  a  photo- 
graph of  the  whole  signature.  Ulmer  v.  Oent- 
ner  (1882)  3  Pennyp.  453. 

In  a  prosecution  for  forgery,  a  copy  or  im- 
itation made  by  an  expert,  of  the  signature 
charged  to  be  forged,  could  not  properly  he  ex- 
hibited to  the  Jury  with  the  signature,  for  their 
inspection  and  comparison,  simply  in  order  to 
show  how  easily  the  name  could  be  counterfeited. 
The  evidence  was  wholly  Immaterial ;  and  the 
fact  that  it  was  perfectly  easy  for  the  expert  to 
counterfeit  that  signature  or  any  other  did  not 
tend  in  the  slightest  degree  to  prove,  either  that 
the  defendant  did  it,  or  even  that  he  was  able 
to  do  it.  Thomas  v.  State  (1885)  18  Tez.  App. 
213. 

b.  Bpeoimena  made  po$i  litem  motam, 

1.  Cfenerally, 

Generally  speaking,  the  fact  that  an  offered 
standard  has  been  made  since  the  controversy 
affecting  the  disputed  signature  arose,  does  not 
render  it  incompetent.  If  there  is  likelihood  that 
it  was  not  manufactured  for  the  occasion  of  the 
trial ;  and  it  is  obvious  that  this  objection  can 
apply  only  in  a  case  where  the  specimen  is  of- 
fered by  the  party  whose  handwriting  it  pur- 
ports to  be. 

The  New  Jersey  statute,  however,  provides 
that  the  specimens  "must,  if  sought  to  be  used 
before  the  court  or  jury  by  the  party  in  whose 
handwriting  they  are,  be  proved  to  have  been 
written  before  any  dispute  arose  as  to  the  gen- 
uineness of  the  signature  or  writing  in  con- 
troversy."    N.  J.  Gen.  Stat  1895,  p.  1400,  §  19. 

And  the  Kentucky  statute  provides  (C(vil 
Code,  S  604,  subd.  2)  :  "It  must  be  proved  to 
the  satisfaction  of  the  Judge,  that  they  were 
written  before  any  controversy  arose  as  to  the 
genuineness  of  the  writing  in  dispute,  and  that 
no  fraud  was  practised  in  their  selection." 

But,  under  the  Iowa  statute,  it  was  held,  on 
a  prosecution  for  forgery,  that  a  genuine  signa- 
ture, wherever  found,  If  made  about  the  time  of 
63  L.  R.  A. 


the  alleged  forgery,  may  be  used.  State  v.  Far- 
rington  (1894)  90  Iowa,  673,  57  N.  W.  606. 

Genuine  signatures  are  not  inadmissible  for 
comparison  with  disputed  ones  because  made 
subsequent  to  the  time  when  the  latter  purport 
to  have  been  made,  if  written  before  the  con- 
troversy actually  arose,  or  under  such  circum- 
stances as  to  negative  all  idea  that  they  were 
made  for  the  purpose  of  being  used  as  evidence 
in  favor  of  the  one  making  them.  University  of 
Illinois  V.  Spalding  (1901)  71  N.  H.  163,  62  L. 
R.  A.  817,  51  Atl.  781. 

And  on  a  trial  for  forgery  checks  drawn  by 
the  prosecuting  witness  since  the  time  of  the 
forgery  charged,  but  at  a  time  when  It  appeared 
he  bad  no  interest  in  establishing  the  fact  that 
his  signature  upon  the  draft  alleged  to  haTe 
been  forged  was  a  forgery,  were  admissible  on 
the  part  of  the  prosecution  as  samples  of  his 
handwriting.  State  v.  Hopkics  (1877)  60  Yt 
816. 

And  writings  made  post  Utem  motam,  al- 
though  Inadmissible  in  favor  of  the  party  mak- 
ing them,  are  good  against  him.  So  writings 
made  at  a  coroner's  inquest  by  a  person  sus- 
pected of  crime  are  admissible  against  him  as 
standards  for  comparison,  if  made  freely  and 
at  the  request  of  the  prosecuting  officer,  al- 
though the  person  suspected  could  not  well  have 
refused  the  request  to  write.  People  v.  Molinenx 
(1901)  168  N.  T.  264,  62  L.  B.  A.  193.  61  N.  E. 
286. 

2.  Bpecimene  made  for  the  occasion. 

The  rule  Is  that  a  signature  made  for  the  oc- 
casion and  post  litem  motam  may  not  be  used 
for  comparison.  King  v.  Donahue  (1872)  110 
Mass.  155,  14  Am.  Rep.  589;  Com.  v.  Allen 
(1879)  128  Mass.  46,  35  Am.  Rep.  356. 

So  where  a  specimen  was  offered  by  counsel 
for  a  party  against  whom  letters  had  been  of- 
fered as  his,  and  the  specimen  was  admitted  by 
the  counsel  to  have  been  made  by  his  client  under 
his  direction,  the  court  said :  **The  claimed  au- 
thor of  disputed  writings  canno^  make  testi- 
mony in  his  favor  by  bringing  in  for  comparison 
the  writing  manufactured  by  him  for  that  very 
purpose  after  the  controversy  has  arisen.  He  is 
confined  to  the  production  of  papers  written  by 
him  before  the  controversy  commenced,  or  those 
subsequently  made  by  him  in  the  usual  courie 
of  business  and  under  such  circumstances  as  to 
negative  all  idea  that  they  were  made  for  the 
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ery  was  closed  during  the  period  already 
stated,  but  that  he  did  not  know  why  it  was 
BO  closed.  The  testimony  offered  by  the 
plsintiff  on  the  plea  in  abatement  was 
TrhoUy  ynimportant.  At  the  close  of  the 
whole  testimony  en  this  branch  of  the  case, 
the  court  instructed  the  jury:  First,  that 
by  the  uncontradicted  testimony  of  the  de- 
fendant it  appeared  that  at  the  time  of  the 
institution  of  this  suit  the  defendant  was  a 
person  who  carried  on  a  regular  business  in 
Washington  county,  and  that  under  the  is- 
sues joined  their  verdict  must  be  for  the 
plaintiff;  and,  second,  in  similar  language, 
that  defendant  was  a  person  habitually  en- 
gaged in  an  avocation  or  employment  in 
Washington  county,  and  that  under  the  is- 


sues joined  their  verdict  must  be  for  the 
plaintiff. 

It  is  difficult  to  perceive  how  the  court 
could,  as  matter  of  law,  declare  that  from 
the  uncontradicted  testimony  of  defendant 
he  was  carrying  on  a  regular  business,  or 
was  habitually  engaged  in  an  avocation  or 
employment  in  Washington  county,  unless, 
in  determining  the  construction  of  tlie 
agreement  offered  in  evidence,  it  found  that 
the  terms  of  this  agreement  necessarily  im- 
posed upon  the  defendant  the  duty  of  con- 
ducting a  regular  business  as  a  distiller  for 
five  years  from  its  date,  and  unless  the 
court  also  disregarded  all  defendant's  testi- 
mony, admitted  without  objection,  to  the 
effect  that  he  was  not  so  engaged,  and  as 
to  his  intention  not  to  resume,   upon   the 


purpose  of  being  used  as  evidence  in  his  own  i 
faTor.  A  party  cannot  be  allowed  to  manufac- 
lore  this  class  of  testimony  more  than  any  i 
other  In  his  favor.  The  utmost  limit  to  which 
the  eases  and  practice  go  in  this  respect  is  to  al- 
low the  opposing  party,  when  the  upholding  par- 
ty takes  the  stand  as  a  witness  in  cross-exam- 
ination, to  call  upon  him  to  write  in  the  pres- 
ence of  the  Jury,  that  he  may  use  such  speci- 
mens of  his  writing  for  comparison  with  the  dis- 
puted writing  by  the  jury  and  experta"  San- 
derson V.  Osgood  (1880)  52  Vt.  809. 

Aa  for  specimens  made  in  court,  reference  to 
the  note  to  the  "case  of  University  of  Illinois  v. 
Spalding  62  L.  R.  A.  817,  dlv.  VI.,  will  show 
that  such  specimens  made  upon  the  direct  exam- 
ination are  never  admissible,  although  they  are 
competent  standards  when  written  at  the  in- 
stance of  the  other  party  upon  cross-examina- 
tion. 

In  order  to  prove  that  a  signature  in  dispute 
is  not  his,  a  party  cannot  be  allowed  to  intro- 
dnce  in  *evidence,  for  comparison  with  It,  his 
own  signature  to  a  plea  in  the  cause,  since  to 
admit  it  would  violate  one  of  the  fundamental 
rules  of  evidence,  that  no  one  shall  be  allowed 
to  manufacture  evidence  in  his  own  favor ;  and 
it  would  be  easy  for  a  party,  in  signing  a  plea. 
Intentionally  to  write  his  name  differently  from 
the  disputed  signature  and  then  invoke  it  as 
proof  that  the  signature  was  not  genuine.  Trav- 
ers  V.  Bnyder  (1890)  88  111.  App.  379.  And  to 
the  same  effect  are  Springer  v.  Hall  (1884)  88 
Mo.  692,  53  Am.  Rep.  598,  and  Doud  v.  Reid 
(1893)  53  Mo.  App.  553. 

But  under  the  Iowa  statute  (|  3655,  Code 
1873)  the  objection  to  this  use  by  the 
defendant  ot  the  signature  to  the  an- 
swer, upon  the  ground  that  the  evidence 
should  be  excluded  on  the  same  prln- 
dpfe  by  which.  If  the.  plaintUf  should  prove 
admissions  made  by  the  defendant,  the  defendant 
would  have  no  right  to  disprove  them  by  intro- 
ducing counter  statements  of  his  own,  made  at 
another  time,  was  overruled.  And  the  fact  that 
the  signature  was  made  by  the  defendant  post 
Utem  moiam  did  not  render  it  incompetent  un- 
der the  statute,  which  did  not  prescribe  the  time 
when  the  specimen  to  be  used  should  be  made ; 
and  the  signature  was  properly  allowed  to  go  to 
the  jury  for  what  it  was  worth.  Singer  Mfg.  Co. 
T.  HcFarland  (1880)  68  Iowa,  540,  6  N.  W. 
789. 
e3L.B.  A. 


And  the  objection  to  such  a  writing,  an  affi- 
davit in  the  cause,  on  the  ground  that  it  had 
been  made  since  the  disputed  signature  became 
matter  of  controversy,  does  not  raise  the  ques- 
tion whether  it  was  made  in  a  disguised  hand 
for  the  purpose  of  manufacturing  evidence ;  and 
hence  that  question  is  not  presented  upon  ap- 
peal. Tucker  v.  Hyatt  (1895)  144  Ind.  635,  41 
N.  E.  1047. 

c.  Speoitnena  likely  to  prejudice  the  jury;  0am- 
brill  V.  Schoolcy. 

In  Gambkill  v.  Schoolet  the  Maryland 
court  of  appeals,  in  excluding  from  the  jury, 
when  there  were  other  writings  in  evidence 
which  were  competent  as  standards,  a  writing 
proved  to  be  in  the  hand  of  a  person  whose  hand- 
writing was  disputed,  on  the  ground  that  its 
contents  were  such  as  to  bias  the  minds  of  the 
jury  and  so  to  prejudice  the  party  against  whom 
it  was  oCCered,  seems  to  contravene  the  express 
wording  of  the  Maryland  statute,  which  provides 
that  comparison  of  handwriting  may  be  al- 
lowed "with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  genuine."  But  any  other 
decision  would,  nevertheless,  be  a  perversion  of 
the  law ;  and,  by  analogy,  the  decision  will  find 
justification.  For  example,  the  court,  having 
discretionary  control  of  the  expediting  of  Its 
business,  and  in  order  that  justice  may  not  be 
impeded,  will  undoubtedly  have  power  to  limit 
the  number  of  specimens  to  be  used  for  the  pur- 
pose of  comparison,  in  spite  of  the  provision  for 
comparison  with  "any  writing;"  as  in  the  case 
of  Crane  v.  Dexter  Horton  &  Co.  (1893)  5  Wash. 
479,  32  Pac.  223,  eupra.  III.  b. 

If,  however,  the  specimen  offered  had  been 
the  only  standard  writing  obtainable,  the  court 
presumably  would  have  been  unable,  under  the 
statute,  properly  to  exclude  it ;  and  the  opinion 
says  that  under  those  circumstances  "we  might 
be  forced  to  accept  the  situation"  made  by  the 
wording  of  the  statute. 

This  decision  suggests  the  question  whether, 
in  a  jurisdiction  in  which  comparison  has  been 
allowed  without  the  intervention  of  a  statute 
permitting  comparison  with  "any  writing,  etc.," 
a  similar  ruling,  but  without  the  limitation  to 
the  case  where  other  standards  are  available, 
would  be  made  ;  but  no  decision  has  been  made 
upon  either  of  these  interesting  points. 

A  close  analogy,  however,  is  found  in  another 
branch  of  the  same  subject  of  comparison  of 
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principle  that,  if  the  legal  effect  of  the 
a^eemerit  was  to  make  him  a  regular  dis- 
tiller, his  testimony  that  he  was  not  so  en- 
gaged, and  as  to  his  future  intention,  could 
have  no  effect  as  against  this  agreement. 
We  must  presume  that  this  was  the  view 
of  the  court,  but  we  are  not  able  to  concur 
in  this  view.  The  only  obligation  actually 
imposed  upon  the  defendant  was  to  sell  and 
deliver  to  Steinhardt  Bros.  &  Co.  600  bar- 
rels of  whisky  per  year,  and  there  is  nothing 
to  show  that  he  could  not  comply  with  this 
obligation  from  time  to  time  by  sales  from 
the  stock  on  hand,  unless  Steinhardt  Bros, 
in  the  meantime  exercised  their  option  to 
purchase  the  entire  stock  in  bulk.  In  that 
event  his  obligation  would  have  been  to  re- 
sume distilling  in  order  to  comply  with  his 
contract.  But  that  was  a  future  contin- 
gency, not  a  present  existing  situation,  and 
during  the  suspension  of  business  thus 
brought  about  he  was  in  the  same  situation, 
for  the  purposes  of  this  exception,  as  if  he 
had  sold  or  leased  his  distillery.  Stein- 
hardt Bros.  &  Co.  had  the  exclusive  right  to 
handle  his  whisky  for  five  years,  and  it  is 
diflicult  to  conceive  why  he  should  continue 


to  manufacture  whisky  unless  necessary  to 
fulfil  his  contract  with  them,  since  he  could 
not  sell  a  barrel  to  anyone  but  them,  and 
could  only  require  them  to  take  600  bar- 
rels per  year.  We  are  therefore  of  opinion 
that  the  court  was  not  warranted  in  finding, 
as  matter  of  law,  that  defendant  was  carry- 
ing on  a  regular  business,  or  was  habitually 
engaged  in  an  avocation  in  Washington 
county,  and  to  direct  a  verdict  for  plaintiff 
on  those  issues.  The  plaintiff's  first  and 
second  prayers  were,  therefore,  improperly 
granted.  There  was  not  a  particle  of  evi- 
dence to  show  that  the  defendant  was  a  resi- 
dent of  Washington  county,  and  plaintiff 
asked  no  instruction  as  to  this.  There  be- 
ing no  such  evidence,  defendant's  second 
prayer,  which  was  confined  to  residence, 
should  have  been  granted.  The  testimony 
tending  to  show  that  he  carried  on  a  regu- 
lar business  or  was  habitually  engaged  in 
an  avocation  in  Washington  county  was  cer- 
tainly meager,  but  we  are  not  prepared  to 
say  it  is  so  inconclusive  as  to  preclude  its 
submission  to  the  jury.  Defendant's  first 
prayer  would  have  been  correct  if  it  had 
not   also    submitted   the   question    of    rebi- 


handwrltlng.  It  has  been  held  that  an  inspect- 
or in  the  postofBce  who  had  been  detailed  by  the 
Postofflce  Department  to  collect  the  facts  of  a 
case  of  criminal  use  of  the  malls,  had  obtained 
the  testimony,  and  had  busied  himself  in  the 
prosecution  of  the  case,  should  have  been  re- 
jected, without  regard  to  his  qualifications  oth- 
erwise, as  an  expert  to  prove  by  comparison  the 
handwriting  of  the  papers  in  question.  In  this 
case  the  court  said :  *'Where  a  person  called  to 
testify  as  an  expert  is  one  occupying  the  rela- 
tion to  the  case  which  this  witness  does, — sat- 
urated with  bias  against  the  defendant,  honestly 
convinced  of  his  guilt,  and  in  the  conscientious 
discharge  of  his  duty  seeking  to  bring  him  to 
punishment, — he  can  afford  the  jury  no  efficient 
aid  In  coming  to  a  fair  and  impartial  conclu- 
sion." United  States  v.  Mathias  (1888)  86 
Fed.  892. 

The  case  most  nearly  in  point  with  Gaubbill 
▼.  SCHOOLKT  is  Hatch  v.  State  (1879)  6  Tex. 
App.  884,  deciding  that,  where  a  letter  contain- 
ing important  testimony  vitally  affecting  the 
question  in  issue  •has  been  excluded  from  the 
jury  as  evidence  inadmissible  and  Improper  for 
any  purpose,  it  cannot  be  used  as  a  standard  of 
comparison  by  experts  In  proving  any  material 
fact.  And  this  was  under  the  statute  of  Texas 
(White's  Anno.  Code  Crlm.  Proc.  1900,  art  794) 
providing  that  in  criminal  trials  it  should  be 
competent  in  every  case  to  give  evidence  of 
handwriting  by  comparison  made  by  experts  or 
the  jury. 

But  it  has  been  held  that,  on  a  prosecution  for 
the  forgery  of  a  school  warrant,  other  orders  of 
the  same  general  character,  proved  to  be  in  the 
handwriting  of  the  defendant,  were  admissible 
for  comparison;  and  the  mere  fact  that  the 
other  warrants  may  have  demonstrated  the  de- 
fendant's abilities  in  the  way  of  creation  of 
spurious  papers  offered  no  legal  objection  to 
their  admissibility  as  evidence  of  his  handwrit- 
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ing.  People  v.  Bibby  (1891)  91  Cal.  470,  27 
Pac.  781. 

Evidence,  however,  of  circumstances  under 
which  a  writing  offered  as  a  standard  was  writ- 
ten, tending  to  show  that  the  defendant,  who  is 
on  trial  for  forgery,  has  made  a  previous  at- 
tempt to  commit  a  similar  offense,  is  Improper, 
and  to  admit  it  is  reversible  error.  People  v. 
Creegan  (1898)   121  Cal.  554,  63  Pac  1082. 

Writings  made  at  a  coroner's  inquest  by  one 
accused  of  crime  are  admissible  against  him 
upon  his  trial  for  the  same  crime  as  standards 
of  comparison  with  the  disputed  writing,  when 
made  freely  and  at  the  request  of  the  prosecut- 
ing officer,  although  the  person  suspected  could 
not  freely  have  refused  the  request  to  write. 
People  V.  Molineux  (1901)  168  N.  Y.  264.  62  L. 
R.  A.  193,  61  N.  B.  286. 

And  writings  offered  as  evidence  of  handwrit- 
ing, and  admitted  by  a  party  to  be  his,  but  al- 
leged by  him  to  have  been  written  under  duress 
and  fraud,  hi  that,  in  ignorance  of  his  rights,  he 
was  induced  or  compelled  to  write  them  by  the 
prosecuting  attorney  diuring  criminal  proceed- 
ings arising  out  of  the  same  transaction,  and 
so  deceived  into  attempting  to  copy  and  imitate 
the  disputed  writing,  may  be  properly  admitted ; 
and,  If  they  were  obtained  by  duress  or  fraud, 
the  proper  course  for  the  party  complaining  of 
their  admission  was  to  show  such  fact  for  the 
purpose  of  affecting  their  weight  as  evidence; 
and  where  this  was  done  it  was  for  the  jury  to 
settle  their  evidential  value.  Schmuck  v.  Hill 
(1901;  Neb.)  96  N.  W.  168. 

The  reception,  as  a  standard  for  comparison 
with  the  handwriting  of  incriminating  letters, 
of  an  attachment  signed  by  the  accused  while  In 
jail  and  nnder  arrest,  is  not  obnoxious  to  the 
rule  excluding  confessions  made  under  arrest; 
the  signature  not  being  an  admission  or  confes- 
sion of  the  accused  tending  to  show  guilt.  Hunt 
V.  State  (1894)  88  Tex.  Crim.  Rep.  262,  2G  8. 
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dence,  but,  as  it  embraced  that,  it  was  prop- 
erly refused.  His  third  prayer,  which  was 
eonfined  to  the  business  of  farming  and 
fruit  raising,  should  have  been  granted,  as 
there  was  not  a  particle  of  evidence  legally 
sufficient  to  sustain  that  finding.  His 
fourth  prayer  could  not  have  been  properly 
granted,  because,  as  we  have  said,  there 
was  no  evidence  legally  sufficient  to  show 
residence  in  Washington  county,  and  it  was, 
therefore,  immaterial  what  constituted  resi- 
dence. His  fifth  prayer  asserts  that  in  de- 
termining whether  he  was  then  engaged  in 
the  avocation  of  distilling  the  jury  should 
consider  his  testimony  in  reference  to  his 
intention  to  resume  distilling.  In  Fentcick'a 
Case,  63  Md.  239,  it  was  held  that  one  on 
trial  for  an  assault  with  an  intent  to  mur- 
der may  testify  for  what  purpose  he  pro- 
cured the  instrument  with  which  the  assault 
was  committed,  and  the  court  said:  ''It  is 
certain  that  no  other  person  could  swear 
positively  in  regard  to  the  particular  in- 
tent entertained  by  the  accused  on  the  oc- 
casion mentioned,  and  it  is  equally  as  cer- 
tain that  the  accused  could,  if  truthfully 
inclined,   swear   positively   to   that   intent; 


.  .  .  and,  as  he  knew  the  fact,  and  the 
fact  was  material  and  pertinent  to  the  is- 
sue, his  testimony  ought  not  to  be  excluded." 
So,  in  Roddy  ▼.  Finnegan,  43  Md.  501,  where 
the  question  was  as  to  the  intent  to  violate 
a  city  ordinance,  the  court  said:  "The  in- 
quiry into  the  intention  of  Finnegan  is  rele- 
vant to  a  proper  comprehension  of  the  na- 
ture and  import  of  the  order  [to  drive  on 
the  pavement].  If  he  is  reliable,  he  can 
give  better  testimony  than  inferential." 
This  is  clear  and  cogent  reasoning,  and  is 
directly  applicable  to  the  question  before  us, 
and  we  think  this  prayer  should  have  been 
granted.  Defendant's  sixth  prayer  is  de- 
fective in  failing  to  state  what  the  con- 
tingency is  which  is  referred  to  therein,  and 
without  which  it  is  not  intelligible,  it 
might  be  inferred,  if  inference  were  permis- 
sible to  supply  the  omission,  that  the  con- 
tingency meant  was  a  demand  by  Steinhardt 
Bros.  &  Co.  to  resume  distilling  in  order  to 
enable  defendant  to  comply  with  his  obliga- 
tion. Upon  that  hypothesis  the  proposi- 
tion thus  asserted  would  be  a  sound  one, 
but,  as  offered,  this  prayer  was  properly  re- 
jected.    It  results  from  what  we  have  said 


W.  20(5.  Following  Williams  v.  Stote  (1889)  27 
Tex.  App.  466,  11  S.  W.  481. 

d.  Age,  imperfection,  and  number  of  tJie  stand- 
ard9. 

On  an  issue  as  to  the  genuineness  of  the  sig- 
nature to  a  deed  of  the  defendant  who  alleged 
tbat  It  was  forged,  after  tbe  plaintiff  had  called 
an  expert  who  testified  that  he  believed  that  the 
«is:nature  was  in  the  same  hand  as  the  verifica- 
tion of  the  answer,  it  was  error  to  exclude  as 
standards  a  signature  objected  to  upon  the 
ground  that  it  was  in  pencil,  en  a  scrap  of  paper, 
which  the  defendant  said  she  had  writ- 
ten two  years  before,  and  two  other 
signatures  written  by  the  defendant,  one 
fourteen  and  the  other  twelve  or  thirteen 
years  before  the  trial ;  since,  when  there  was  in 
evidence  for  comparison  only  one  signature  of 
the  defendant's  name  with  which  the  experts 
could  compare  the  alleged  forged  signature,  the 
range  of  comparison  was  too  narrowly  limited, 
and  it  should  not  be  thus  arbitrarily  confined. 
Mutual  L.  Ins.  Co.  v.  Suiter  (1892)  181  N.  Y. 
657,  29  N.  E.  822. 

And  the  signatures  upon  two  Instruments,  ex-, 
ecuted  by  a  deceased  person,  whose  handwriting 
was  In  question,  which  were  six  and  nineteen 
jears  old  at  the  time  when  the  disputed  deed 
purported  to  have  been  executed,  were  sufficient 
standards  when  proved  by  his  daughter  to  be 
senuine,  who  swore  that  they  were  the  only 
signatures  of  her  father  In  her  possession. 
Mardes  v.  Meyers  (1894)  8  Tex.  Civ.  App.  542, 
28  &  W.  693. 

But  it  was  not  error  to  refuse  to  compel  a 
witness,  who  was  twenty-one  years  old,  and 
whose  signature,  made  when  she  was  ten  or 
thirteen  years  old,  was  in  question,  to  rewrite 
the  paper  in  the  presence  of  the  Jury, — especial- 
ly when  she  testified  that  her  handwriting  had 
changed  and  improved  very  much  since  she 
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wrote    the    paper    in    question.     Williams    v. 
Riches  (1890)  77  Wis.  560,  46  N.  W.  817. 

And  under  the  Louisiana  Code  (Civ.  Code, 
306,  art.  26)  requiring  a  disputed  signature  to 
be  tested  by  a  comparison  with  "papers"  ac- 
knowledged to  be  genuine,  the  court  is  not  au- 
thorized to  proceed  upon  a  single  writing  as  a 
standard.  Barfield  v.  Hewlett  (1827)  6  Mart 
N.  S.  78. 

IV.  Summary. 

The  usual  rule  as  to  the  sufficiency  of  proof 
of  standards  of  handwriting  is  that  evidence  of 
an  eye-witness,  or  evidence  of  equal  certainty,  is 
necessary  to  establish  them  as  such,  in  civil 
cases  at  all  events ;  and,  where  decisions  have 
been  made  as  to  any  different  rule  in  criminal 
cases,  it  has  been  held  that  writings  to  be  used 
In  this  way  against  the  accused  must  be  proved 
to  be  genuine  beyond  a  reasonable  doubt  (II. 
a). 

And  the  mere  opinion  of  one  acquainted  with 
the  handwriting  in  question  \fi  never  sufficient, 
unless  where,  under  statutes,  the  trial  court 
has  a  wide  discretion  in  the  matter  of  admis- 
sion of  the  standards ;  and  nowhere  is  proof 
merely  by  comparison  with  admitted  or  proved 
writings  enough  to  establish  a  standard  (II.  b). 

The  mere  statement  of  a  person  charged  with 
the  authorship  of  a  disputed  writing,  and  so  one 
whose  own  integrity  is  in  question,  has  been 
held,  by  an  apparent  anomaly,  to  be  sufficient  to 
establish  the  genuineness  of  standards  offered 
in  his  own  interest ;  but  it  has  also  been  declared 
that  it  is  obviously  improper  to  receive  as 
standards  writings  of  whose  genuineness  there 
is  as  much  doubt  as  of  the  disputed  writings,  be- 
ing proved  by  the  same  evidence  as  that  by 
which  the  others  are  proved  or  disproved  (II. 
c). 

An  admission  of  the  genuineness  of  a  hand- 
writing, by  the  person  against  whom  it  is  of- 
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that  thne  judgment  of  respondeat  ouster  muat 
be  reversed. 

The  third,  fourth,  fifth,  and  sixth  excep- 
tions may  be  considered  together.  After  of- 
fering in  evidence  a  written  agreement  by 
which  defendant  agreed  to  let  plaintiff  have 
a  dwelling  and  warehouse  at  Roxbury  rent 
free  for  two  years  from  Aug^t  1,  1892,  and 
to  pay  him  $30  per  month,  plaintiff  was  al- 
lowed to  testify,  over  defendant's  objection, 
that  in  April,  1899,  during  plaintiff's  ab- 
sence from  the  house,  defendant  put  plain- 
tiff's effects  out  of  the  house,  and  nailed  it 
up.  This  constitutes  the  third  exception. 
Plaintiff  was  further  in  like  manner  per- 
mitted to  testify  that  he  had  sued  defend- 
ant in  March,  1898,  for  salary  from  July, 
1895,  up  to  1898,  and  had  obtained  a  ver- 
dict on  November  19,  1898,  for  $443,  his 
claim  being  for  $1,800;  though  he  admitted 
that  previous  to  bringing  this  suit,  he  had 
made  no  demand  or  claim  for  any  salary 
after  the  two  years  provided  in  the  agree- 
ment. This  constitutes  the  fourth  excep- 
tion. He  testified  in  like  manner  that  in 
April,  1808,  defendant  issued  two  distraints 
against  him,  and  that  he  replevied  the  prop- 
erty destrained  on.  This  constitutes  the 
fifth  exception.  He  still  further  testified  iu 
like  manner  that  in  1898  and  1899  defend- 
ant sued  him  as  a  trespasser,  and  took  pro- 
ceedings to  evict  him,  and  this  constitutes 
the  sixth  exception.  The  plaintiff  claims 
that   all   this   evidence  was   admissible   to 


prove  malice  in  ftust^  and  asserts  that  any- 
thing the  defendant  has  ever  said  or  done 
with  reference  to  him  may  be  urged  as  evi- 
dence of  malice;  while  the  defendant  con- 
tends it  relates  to  oollateral  and  wholly  ir- 
relevant facts.  The  true  rule  to  be  applied 
to  the  determination  of  this  question  is  well 
and  concisely  stated  in  Garrett  v.  Dicker  son, 
19  Md.  450,  as  follows:  "Evidence  of  any 
other*  words  or  acts  having  reference  to  tUe 
subject-matter  of  the  actionable  words  may 
be  submitted  to  the  jury  for  the  same  par- 
pose,  whether  such  other  words  or  acts  were 
spoken  and  done  before  or  after  suit 
brought."  Here  all  the  acts  permitted  to 
be  shown  grew  out  of  the  contractual  re- 
lations of  tiie  parties,  and  there  is  nothing 
whatever  to  show  that  anyone  of  them  bore 
the  remotest  relation  to  the  subject-matter 
of  the  words  charged.  In  the  fourth  excep- 
tion the  act  offered  to  show  malice  was  the 
act  of  the  plaintiff  in  suing  defendant  for 
salary,  which  would  seem  to  be  an  inversion 
of  the  rule,  even  if  otherwise  applicable  in 
this  case.  We  think  these  rulings  were  all 
erroneous. 

The  seventh  exception  was  taken  to  the 
admission  in  evidence  of  a  letter  from  de- 
fendant to  plaintiff  dated  February  8,  1S99, 
in  which  he  speaks  of  acts  of  fraud  and  per- 
jury on  the  part  of  the  plaintiff,  and  by  in- 
nuendo characterizes  him  as  a  thief.  This 
letter  thus  may  be  regarded  as  having  refer- 
ence  to  the   charge   of   stealing   coal,   and 


fered  as  his,  apparently  need  not  be  express  (II. 
d). 

The  fact  that  a  witness  received  a  letter,  of- 
fered as  a  standard  writing,  through  the  mail 
and  apparently  from  the  person  whose  handwrit- 
ing is  questioned,  Is  not  enough  to  establish  it 
as  genuine,  unless  there  is  proof  of  statenrents 
by  that  person  Identifying  the  letter  and  ac- 
knowledging having  written  it  (II.  e). 

Exact  proof  as  to  the  identity  of  a  writer,  or 
of  the  writing  as  the  one  known,  is  necessary 
(II.  f).  But  no  general  rule  can  be  laid  down 
as  to  the  amount  of  circumstantial  proof  of  the 
genuineness  of  a  writing  which  Is  necessary  to 
establish  it;  proof  of  lower  degree,  however, 
seems  to  be  sufficient  to  establish  as  genuine  the 
writings  of  a  dead  person,  than  in  other  cases 
(II.  g).  And  writings  certified  to  by  the  keep- 
ers of  public  records  are  generally  sufficiently 
established  by  this  circumstance  (II.  h). 

There  is  no  reversible  error  if  standards  are 
not  established  as  genuine  until  after  their  use 
as  such ;  but  it  is  error  to  permit  the  use  as 
standards  of  papers  which  are  admitted  in  evi- 
dence upon  proof  as  ordinary  writings,  but  with- 
out the  degree  of  proof  of  genuineness  necessary 
for  the  establishment  of  standards  (II.  j). 

The  decision  of  the  trial  court  in  admitting 
or  rejecting  offered  standards  is  generally  not 
subject  to  review  upon  appeal,  unless  it  was 
based  upon  some  erroneous  application  of  the 
law,  or  is  shown  to  have  been  without  founda- 
tion In  proper  evidence  (II.  k). 

Copies  of  genuine  writings,  made  by  a  letter 
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press  or  any  such  mechanical  process,  are  In- 
competent as  standards  (HI.  a,  1).  But  pho- 
tographic copies  have  been  usually,  especially 
in  later  years,  considered  competent  for  this 
purpose,  but  only  upon  proper  proof  that  they 
are  accurate  representations  of  the  originals, 
except  as  to  color  (III.  a,  2).  Copies  manufac- 
tured, however,  by  such  a  process  as  drawing 
by  hand  from  the  enlarged  image  of  the  original 
in  a  camera  luclda,  are  not  admissible  as  stand- 
ards (HI.  a,  3). 

Strong  proof  in  regard  to  specimens  offered 
by  the  party  who  has  written  them  since  the 
controversy  arose  as  to  the  disputed  writing, 
such  as  to  negative  all  idea  that  they  were  made 
for  the  purpose  of  being  used  as  evidence,  is 
necessary  to  render  them  competent  (III.  b,  1). 

And  so  writings  made  In  contemplation  of 
the  action,  either  for  use  as  exhibits,  or  In  con- 
nection with  the  controversy  in  any  way,  can- 
not be  used  by  the  party  who  has  made  them 
(HI.  b.  2). 

According  to  Gambrtll  v.  Schoolbt  an  of- 
fered standard  may  be  excluded,  when  others  are 
available,  if  it  contains  matter  which  would 
prejudice  the  party  against  whom  it  is  offered, 
in  the  minds  of  the  jury.  And  this  incompe- 
tency extends  to  any  writings  whl^  contain 
evidence  improper  in  other  ways  for  the  Jury  to 
consider  (III.  c).  But,  In  the  absence  <ft  better 
specimens,  writings  made  In  pencil,  and  many 
years  before,  are  admissible  as  standards  for 
comparison  (III.  d).  L^.  B.  B. 
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tiMTefore  as  comixig  in  that  respect  within 
the  rale  above  recognized.  Many  courts 
hold,  and  it  was  held  in  Maryland  in  Wag- 
ner V.  Holbrunner,  7  Gill,  296,  and  in  Neg- 
ley  V.  Farrow,  60  Md.  181,  46  Am.  Rep.  716, 
that  for  the  purpose  of  proving  malice,  and 
to  aggravate  the  damages,  evidence  may  be 
given  of  other  slanderous  words  of  similar 
import,  spoken  subsequent  to  those  laid  in 
the  declaration;  and  in  some  jurisdictions 
this  is  allowed  though  such  words  may  be 
made  the  basis  of  recovery  in  a  separate 
action.  18  Am.  &  Eng.  Enc.  Law,  2d  ed.  1010. 
Mr.  Greenleaf  (vol.  2,  §  418,  Lewis's  ed.), 
while  stating  that  evidence  may  be  given 
of  any  language  of  defendant,  whether  oral 
or  written,  indicative  of  the  temper  and  dis- 
position with  which  he  made  the  publica- 
tion, and  this  whether  used  before  or  after 
the  publication  complained  of,  says:  "But 
if  such  collateral  evidence  consists  of  mat- 
ter actionable  in  itself,  the  jury  must  be 
cautioned  not  to  increase  the  damages  on 
that  account."  The  letter  now  in  question 
was  published  by  dictation  to  a  stenogra- 
pher, and  is  the  basis  of  a  pending  action 
in  which  damages  were  actually  recovered, 
but  on  appeal  to  this  court  the  judgment 
was  reversed  (03  Md.  48,  62  L.  R.  A.  87,  48 
Atl.  730)  and  the  cause  remanded  for  a 
new  trial.  The  point  now  under  considera- 
tion has  not  been  decided  in  this  state,  but 
we  cannot  regard  the  cautionary  rule  laid 
down  by  Mr.  Greenleaf  as  a  safe  rule  in 
practice,  since  there  is  no  means  of  en- 
forcing the  caution  other  than  by  the  ex- 
ercise of  the  power  always  possessed  by 
courts  over  verdicts  by  granting  a  new  trial 
for  excessive  damages.  Moreover,  the  rule 
does  not  appear  to  us  to  rest  upon  a  satisfac- 
tory reason,  since  there  is  undeniable  incon- 
sistency in  first  admitting  such  evidence, 
not  only  to  prove  malice  in  fact,  but  to  in- 
flame the  implied  malice,  and  in  then  in- 
structing the  jury  the  damages  must  not 
be  increased  on  that  account.  The  sounder 
rule  appears  to  us  to  be  to  limit  the  admis- 
sibility to  other  words  or  writings  not  in 
themselves  actionable,  as  held  in  Defriea  v. 
Davis,  7  Car.  &  P.  112,  and  in  Bodwell  v. 
Sican,  3  Pick.  376,  or  to  those  for  which 
damages  have  already  been  recovered  as 
held  in  iiSymmons  v.  Blake,  1  Moody  &  R. 
477,  and  by  Lord  Abinger  in  Pearce  v.  Oms- 
hy,  1  Moody  &  R.  465.  But  without  so  de- 
ciding, we  are  unwilling  to  extend  the  rule 
to  include  actionable  words  constituting  the 
basis  of  a  pending  action.  For  this  reason 
we  think  it  was  error  to  admit  the  letter 
in  question. 

The  eighth,  sixteenth,  and  eighteenth  ex- 
ceptions will  be  considered  together.  Plain- 
tiff, while  under  cross-examination,  and  not 
in  response  to  any  question  upon  the  sub- 
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ject,  stated  that  between  1864  and  1868  he 
had  gone  into  bankruptcy,  and  had  received 
a  discharge.  Defendant  then  sought  to  in- 
quire into  the  details  of  the  bankrupt  pro- 
ceedings, but  plaintiff  objected,  and  the  court 
sustained  the  objection  on  the  ground  that 
the  transaction  was  too  remote  in  time. 
This  constitutes  the  eighth  exception,  and, 
without  pausing  for  remark,  we  think  the 
ruling  and  its  reason  was  correct.  Upon 
cross-examinati(m  defendant  was  asked 
whether  certain  persons  named  had  not  re- 
covered judgments  against  him  between  1872 
and  1876,  and  he  objected  to  the  question; 
but  the  court  overruled  the  objection,  and 
he  answered  that  he  did  not  know,  and  add- 
ed that  about  that  time  he  was  drawn  into 
the  affairs  of  Gambrill  Bros.,  and  went  into 
bankruptcy,  but  within  twenty- four  months 
paid  off  in  full  every  individual  creditor, 
but  not  the  claims  against  Gambrill  Bros., 
for  which  he  was  sought  to  be  made  liable. 
This  constitutes  the  sixte^ith  exception. 
The  eighteenth  exception  was  taken  to  the 
ruling  of  the  court  in  allowing  the  plaintiff 
to  read  to  the  jury  short  copies  of  several 
judgments  rendered  against  defendant  in 
Washington  county  between  1872  and  1875. 
These  two  rulings  are  wholly  inconsistent 
with  the  ruling  in  the  eighth  exception, 
and,  if  that  was  correct,  these  cannot  be, 
and  we  have  already  said  the  ruling  in  the 
eighth  exception  was  correct.  Apart  from 
the  fact  that  the  matters  involved  in  these 
three  exceptions  are  purely  collateral,  and 
have  not  the  slightest  connection  with  the 
words  laid  in  the  declaration,  if  the  inquiry 
into  the  plaintiff's  bankruptcy  in  1868  was 
too  remote,  the  same  legal  principle  requires 
that  a  similar  inquiry  into  defendant's  lia- 
bilities in  1872  should  be  held  too  remote. 

The  ninth  exception  is  to  the  ruling  of  the 
court  in  allowing  the  plaintiff  to  testify  as 
to  the  dates  and  the  details  of  proceedings 
in  insolvency,  distress  for  rent,  and  suits 
for  malicious  prosecution  by  defendant 
against  plaintiff,  without  the  production  of 
the  record.  When  the  purpose  is  solely  to 
discredit  a  witness,  he  may  be  asked,  with- 
out production  of  the  record,  whether  he  has 
not  been  convicted  of  a  crime.  McLaughlin 
V.  Mencke,  80  Md.  85,  30  Atl.  603.  But 
where  the  object  is  broadly  to  get  in  evi- 
dence the  facts  concluded  by  the  judgment, 
the  record  must  be  produced. 

The  tenth,  eleventh,  and  twelfth  excep- 
tions present  substantially  the  same  ques- 
tion. In  each  of  these  evidence  was  ad- 
mitted of  slanderous  words  similar  to  those 
charged  in  the  first  count  of  the  declaration, 
spoken  of  plaintiff  by  defendant  during  the 
year  1899,  in  the  presence  of  the  witnesses 
Suman  and  the  two  Glines.  These,  we 
think,  oome  fairly  witiiin  the  rule  as  to  the 
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subject-matter,  and  are  not  too  remote  for 
admission. 

It  does  not  appear  from  the  thirteenth  ex- 
ception that  the  letter  of  December  17,  1898, 
from  John  E.  Spurrier  to  the  plaintiff, 
which  he  was  asked  to  identify,  was  ever 
offered  or  admitted  in  evidence.  The  let- 
ter referred  to  plaintiff's  position  as  agent 
at  Roxbury  station,  and  the  defendant  ob- 
jected to  the  question  being  asked  or  an- 
swered. We  cannot  perceive  upon  what 
ground  a  letter  from  a  third  person  to  a 
plaintiff  could  be  admissible  unless  some 
connection  of  the  defendant  with  its  con- 
tents were  shown;  but  we  cannot  say  there 
was  error  in  allowing  the  question  and  an- 
swer necessary  to  identify  the  letter,  and 
proper  as  preliminary  to  showing  such  con- 
nection as,  when  shown,  might  justify  its 
offer  in  evidence.  It  does,  however,  appear 
from  another  part  of  the  record,  that,  with- 
out showing  such  connection,  the  plaintiff 
read  in  evidence,  subject  to  exception,  vari- 
ous letters  between  defendant  and  certain  of- 
ficials of  the  Baltimore  &  Ohio  Railroad, 
and  that  together  with  these  there  was  read 
this  letter  from  Spurrier  to  the  plaintiff. 
Its  admission  was,  of  course,  erroneous,  and 
was  probably  tmobserved  by  the  court. 

The  fourteenth  exception  is  to  the  admis- 
sion of  Spurrier's  testimony  that  his  recol- 
lection was  that  plaintiff  was  discharged  as 
station  master  at  Roxbury  at  defendant's 
suggestion.  No  such  special  loss  or  injury 
was  alleged  in  the  declaration  as  special 
damage,  and  in  such  case  the  rule  is  that  no 
evidence  of  any  such  particular  loss  or  in- 
jury caused  by  the  defendant's  acta  or  words 
is  admissible.  Dicken  v.  Shepherd,  22  Md. 
415.  There  was  error,  therefore,  in  this 
ruling. 

In  the  fifteenth  exception  the  court  ruled 
that  four  letters  from  defendant  to  plain- 
tiff in  1898,  in  which  slanderous  language 
similar  to  that  charged  was  used,  but  wliich 
were  written  by  defendant's  own  hand,  and 
as  to  which  no  evidence  of  publication  was 
given,  were  admissible  to  prove  and  inflame 
the  malice.  We  have  been  referred  to  no 
decided  case  in  support  of  this  position,  and 
we  have  been  able  to  find  none;  but  in  18 
Am.  ^  Eng.  Enc.  Law,  2d  ed.  p.  1010,  the 
uttering  of  similar  words  is  declared  admis- 
sible. It  was  very  earnestly  contended  that 
as,  without  publication,  no  words,  however 
offensive,  are  slanderous  in  law,  it  would  be 
an  anomaly  in  law  to  hold  them  admissible 
to  show  malice,  or  for  any  other  purpose, 
when  they  could  not  be  made  the  foundation 
of  a  claim  for  damages.  But,  as  the  repeti- 
tion of  offensive  words,  although  unpublish- 
ed, is  certainly  indicative  of  the  temper  and 
feeling  as  well  as  of  the  deliberation  with 
which  they  are  uttered,  there  does  not  ap- 
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pear  to  be  any  substantial  reason  for  refus- 
ing to  admit  evidence  of  such  utterances  to 
prove  maiice,  under  the  general  rule  to  that 
effect,  which  appear^  to  have  made  no  dis- 
crimination between  published  and  unpub- 
lished words. 

In  tlie  seventeenth  exception  defendant 
was  shown  a  copy  of  a  circular  issued  by 
the  American  Protective  Lea^e,  referring, 
among  other  things,  to  the  plaintiff  in  un- 
complimentary terms,  and  was  asked  if  he 
had  distributed  copies  of  this  circular,  which 
he  denied.  His  attention  was  then  called  to 
the  words  "200  cop."  written  on  the  copy 
of  the  circular,  and  he  was  asked  if  Uiese 
words  were  not  in  his  handwriting,  which 
he  also  denied.  Thereupon  the  plaintiff  of- 
fered in  evidence,  and  the  court  admitted 
over  the  objection  of  defendant,  a  letter 
written  by  him  to  the  plaintiff,  dated  Oc- 
tober 21,  1896,  for  the  purpose  of  comparing 
the  handwriting  thereof  with  the  words 
"200  cop."  on  the  circular.  That  letter  was 
as  follows:  "Yours  21st  to  hand  and  noted. 
Dont  buy  any  more  coal  expecting  me  to 
buy  it.  And  if  your  Janus-faced  candidate 
is  elected  we  won't  need  whisky  except  in 
small  quantities,  and  it  won't  pay  to  heat 
the  warehouses.  We  will  have  four  more 
years  of  low  prices  and  misery  to  combat. 
Trust  corporations  and  political  combines 
will  have  such  sway  if  McKinley  is  elected 
that  you  and  I  will  be  but  little  better  than 
serfs.  Yours,  etc.,  Geo.  T.  Gambrill."  It 
is  true  that  §  6,  art.  35,  of  the  Code,  permits 
the  oiimparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of 
the  court  to  be  genuine;  but  it  cannot  be 
supposed  it  was  designed  thereby  to  deprive 
the  court  of  all  discretion  in  determining 
what  character  of  genuine  writing  should  be 
used  for  this  purpose,  or  to  permit  the  intro- 
duction before  the  jury  of  extraneous  mat- 
ter calculated,  if  not  intended,  to  prejudice 
the  party  against  whom  it  is  used.  In  the 
present  case  there  were  already  in  evidence 
several  letters  written  by  the  defendant, 
which  would  have  gratified  the  most  liberal 
requirement  of  the  law  as  to  comparison 
of  writings,  without  prejudice  to  the  defend- 
ant; and  the  selection  of  a  letter  confined 
to  the  subject  of  exciting  political  questicMis 
in  an  approaching  presidential  election  must 
have  been  made  with  no  other  purpose  than 
to  prejudice  the  defendant  with  such  mem- 
bers of  the  jury  as  might  not  share  the 
views  he  expressed,  and  constitutes  a  perver- 
sion of  the  machinery  of  justice  which  we 
cannot  sanction  under  the  circumstances  of 
this  case.  If  there  were  no  other  writing 
available  at  the  time  for  the  purposes  of 
comparison,  we  might  be  forced  to  accept 
the  situation,  but  it  was  error  to  admit  a 
letter  of  that  character  for  that  purpose 
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virhen  others  equally  available 'for  the  pur- 
pose were  at  the  plaintiff's  command,  and 
already  properly  in  evidence. 

The  nineteenth  and  twentieth  exceptions 
relate  to  the  exclusion  of  evidence  offered 
by  the  defendant  and  by  Sutton,  a  civil  engi- 
neer, who  had  surveyed  the  premises  where 
the  alleged  slanderous  words  were  spoken, 
that  there  was  no  change  in  the  topography 
(or  circumstances),  and  that  they  had  ex- 
perimented with  the  voice  to  ascertain  if  the 
voice  of  a  person  standing  where  the  de- 
fendant is  said  to  have  stood  when  the 
words  charged  were  uttered,  and  speaking 
in  a  loud  tone,  could  be  heard  by  one  stand- 
ing where  the  plaintiff  is  said  to  have  stood 
at  that  time,  and  also  where  Brown  and 
wife  are  said  to  have  stood  at  the  same 
time.-  This  question  was  considered  in 
Richardson  v.  State,  90  Md.  117,  44  Atl.  990, 
and  similar  experiments  as  to  the  range  and 
accuracy  of  vision  were  there  held  admis- 
sible, and  that  case  was  cited  and  relied  on 
in  the  recent  case  of  Keyaer  v.  State,  95  Md. 
96,  51  Atl.  1057  (not  yet  officially  reported). 
We  think  this  evidence  should  have  been  re- 
ceived, the  defense  being  that  the  words 
were  not  spoken. 

In  the  twenty-first  exception  the  defend- 
ant proposed  to  offer  in  evidence  for  certain 
purposes  of  rebuttal  the  original  deed  to 
himself  for  the  Roxbury  property,  and  to 
identify  the  signature  of  the  clerk  of  the 
drcoit  court  to  the  indorsement  on  the 
deed,  showing  that  it  had  been  recorded; 
but  the  court  refused  to  allow  it  to  be  read, 
because  ''the  same  was  not  properly  proved 
by  the  original  conveyance."  If  the  defend- 
ant had  accompanied  this  offer  with  the 
offer  to  prove  the  signature  of  the  grantor 
of  the  deed  and  if  the  officer  who  took  the 
admowledgment,  together  with  proper  proof 
of  the  oflScial  character  and  qualification  ot 
such  officer,  the  original  would  have  been 
admissible  for  all  purposes  for  which  a  cer- 
tified copy  would  have  been  admissible,  and 
we  do  not  doubt  the  trial  judge  would  have 
so  ruled;  but,  as  offered,  we  think  the  orig- 
inal was  properly  excluded. 

This  brings  us  to  the  rulings  on  the  pray- 
ers; that  exception  being  taken  to  the  grant- 
ing of  plaintiff's  first  and  second  prayers, 
and  the  rejection  of  defendant's  third,  fifth, 
cieventii,  fourteenth,  fifteenth;  sixteenth, 
and  eighteenth  prayers.  The  words  charged 
in  the  first  count  of  the  declaration  are 
actionable  per  ae,  and  there  was  proof  of 
publication.  There  was  no  such  proof,  how- 
ever, as  to  the  words  charged  in  the  second 
and  third  counts,  and  the  jury  were  instruct- 
ed not  to  regard  these.  The  law  presumes 
the  use  of  actionable  language  to  be  hurtful 
in  some  degree,  and  the  plaintiff's  first  pray- 
er was,  therefore,  properly  granted.  Blum- 
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Jia^'di  ▼.  Rohr,  70  Md.  337,  17  Atl.  266.  In- 
deed, we  understand  from  the  appellant's 
brief  that  this  is  conceded.  The  second 
prayer  of  the  plaintiff,  which  was  granted, 
and  the  fourteenth  prayer  of  the  defendant, 
which  was  rejected,  present  conflicting 
theories  as  to  the  allowance  in  this  case  of 
exemplary  or  punitive  damages.  That  of 
the  plaintiff  is  based  upon  principles  which 
were  adopted,  and  conforms  very  nearly  to 
the  language  which  was  approved,  in  Snyder 
V.  FuUon,  34  Md.  129,  6  Am.  Rep.  314,  and 
in  Negley  v.  Farrow,  GO  Md.  178,  45  Am. 
Rep.  715.  But  the  appellant's  counsel  have 
earnestly  and  ably  argued  that  the  doctrine 
upon  which  punitive  damages  are  allowed 
presupposes  that  the  plaintiff  is  free  from 
malice  towards  defendant,  and  that  he  comes 
into  court  blameless  in  the  matter;  that, 
therefore,  when  the  plaintiff's  own  testimony 
shows  him  to  have  used  towards  the  defend- 
ant actionable  language,  more  abusive  and 
offensive  than  that  imputed  to  the  defend- 
ant, he  cannot  be  made  the  recipient  of 
damages  given  only  by  way  of  example  for 
the  public  benefit,  and  that  the  damages 
must  be  limited  to  compensation  for  injury 
sustained.  In  support  of  this  position,  they 
have  cited  numerous  cases  of  assault  from 
other  states  to  show  that,  when  plaintiff 
has  provoked  the  assault  by  his  own  im- 
proper conduct,  the  damages  recoverable 
must  be  limited  to  compensation;  and  they 
refer  also  to  Davia  v.  Griffith,  4  Gill  &  J. 
343;  Fauosett  v.  Clark,  48  Md.  494,  30  Am. 
Rep.  481,  and  Baltimore  d  0.  R,  Co.  v.  Bar- 
ger,  80  Md.  23,  26  L.  R.  A.  220,  30  Atl.  o60. 
In  none  of  these  Maryland  cases  did  this 
question  arise,  and  an  examination  of  those 
cited  from  other  states  shows  that  in  all  of 
those  the  assault  itself  resulted  from  provo- 
cation by  the  plaintiff;  so  that,  in  order  to 
render  the  cases  analogous  in  fact,  and  to 
bring  the  present  case  within  the  reason  of 
those  relied  on,  it  should  appear  here  that 
the  language  imputed  to  the  defendant  was 
uttered  under  the  provocation  of  abusive 
and  slanderous  language  by  the  plaintiff. 
But  the  testimony  of  tlie  defendant  himself 
is  that  he  did  not  hear  any  such  language 
used,  and  did  not  know  it  had  been  used  at 
the  time  of  his  own  alleged  slanderous 
words,  and  his  counsel,  therefore,  could  not 
put  their  contention  on  the  ground  of  provo- 
cation, as  they  frankly  stated  they  did  not 
do,  but  avowed  their  position  to  be  that 
one  who  exhibited  himself  in  the  light  that 
Mr.  Schooley  did  is  not  in  a  situation  to 
ask  that  the  defendant  be  punished,  or  made 
an  example  of.  Perhaps  the  nearest  ap- 
proach in  any  Maryland  case  to  the  consid- 
eration of  the  principle  here  asserted  is 
found  in  the  opinion  of  Judge  LeGrand  in 
Botelar  ▼.  Bell,  1  Md.   179,   180,  where  it 
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was  held  that  the  defendant  in  an  action 
of  slander  may,  in  mitigation  of  damages, 
give  proof  that  the  plaintiff  had  been  vilify- 
ing him,  and  that  he  was  influicnced  to  use 
the  language  imputed  to  him  by  the  abuse 
of  the  plaintiff.  Referring  to  the  remark 
of  Lord  Denman  in  Watts  y.  Fraaer,  7  Car. 
&  P.  3C0,  that  the  defendant  might  give  in 
evidence  libels  by  the  plaintiff  published 
months  before,  to  show  a  provocation  of  his 
own  conduct,  but  tliat  he  would  caution  the 
jury  not  to  take  them  as  a  set-off  of  one 
libel  against  another.  Judge  LeGrand  ob- 
served :  "There  is  a  vast  deal  of  good  sense 
in  this  view,  and  it  is  clearly  promotive  of 
the  ends  of  justice,  which  should  be  the  aim 
and  purpose  of  all  courts  of  judicature. 
Surely  the  man  who  indulges  in  slanderous 
language  towards  another,  when  he  has  been 
provoked  to  it  by  a  long  series  of  abuse,  is 
less  culpable  in  the  eye  of  the  law  and  of 
morals  than  he  who,  from  a  fiendish  dis- 
like to  his  fellow  man,  or  from  a  spirit  of 
idle  gossip,  invents  slanders  against  his 
neighbor."  But  in  that  case  it  is  seen  that 
the  damages  thus  allowed  to  be  mitigated 
were  exemplary,  and  not  compensatory 
merely.  In  Baltimore  d  O.  R.  Co,  v.  Barger, 
80  Md.  20,  26  L.  R.  A.  220,  30  Atl.  560,  the 
cases  of  Robinson  v.  Rupert,  23  Pa.  523,  and 
Kiff  V.  Youmans,  86  N.  Y.  330,  40  Am.  Rep. 
543,  much  relied  on  here,  were  considered 
by  Judge  Boyd,  who  said  that  these  cases 
decided  that  recent  provocation  may  miti- 
gate compensatory  as  well  as  punitive  dam- 
ages -f  but  this  court  did  not  commit  itself  to 
that  doctrine,  and  did  not  go  further  than 
to  say  that  "sufficient  provocation  will  miti- 
gate exemplary  damages  in  an  action  of  as- 
sault.** To  hold  in  this  case  that,  if  the 
jury  find  the  plaintiff  used  the  abusive  and 
slanderous  language  testified  to  by  himself 
on  July  16  and  24,  1898  (but  not  heard  by 
or  known  to  defendant),  though  they  find 
defendant  uttered  the  words  charged  in  the 
first  count  of  the  declaration,  they  cannot 
award  exemplary  damages,  would  be  a  prac- 
tical setting  off  by  the  court  of  one  slander 
against  another,  which  Lord  Denman  said 
the  jury  could  not  do;  or,  to  speak  more  ac- 
curately, since  there  was  no  publication  of 
plaintiff's  language,  and  therefore  no 
slander  in  law,  it  would  be  a  weighing  by 
the  court  of  the  comparative  malice  of  plain- 
tiff and  defendant  and  a  denial  to  the  jury 
of  the  legal  right  to  award  damages  to  the 
plaintiff  by  reason  of  the  publication  of  de- 
fendant's malice,  when  there  was  no  legal 
wrong  done  to  defendant  by  plaintiff,  by 
reason  of  the  absence  of  any  publication  of 
his  malice.  For  these  reasons  we  must  hold 
that  the  fourteenth  prayer  of  defendant 
was  properly  refused,  and  that  the  theory 
of  plaintiff's  second  prayer  was  correct.  We 
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think  it  was  defective,  nevertheless,  in  fail- 
ing to  limit  the  broad  and  unqualified  dis- 
cretion given  by  it  to  award  punitive  dam- 
ages, and  in  not  restricting  that  discretion 
by  reference  to  all  the  circumstances  of  the 
casei,  as  was  said  in  Hegley  v.  Farrow,  60 
Md.  178,  45  Am.  Rep.  175,  to  be  the  proper 
form,  and  as  was  pointedly  shown  in  Bar- 
ger's  Case,  80  Md.  23,  26  L.  R.  A.  220,  30 
Atl.  5j60,  where  the  court,  in  approving  a 
similar  prayer,  italicised  the  words  "  as  the 
circumstances  in  their  judgment  required." 
Without  this  qualification,  the  jury  in  this 
case  were  given  a  free  hand  to  award  pimi- 
tive  damages  at  their  pleasure.  With  it, 
their  pleasure  would  have  been  restrained 
by  their  judgment  of  ail  the  circumstances 
of  the  case,  and  one  of  the  pregnant  circum- 
stances bearing  upon  punitive  damages  is 
the  temper  and  feeling  displayed  by  the 
plaintiff.  Without  this  qualification,  we 
cannot  approve  this  prayer.  The  defend- 
ant's third  prayer  presents  the  same  ques- 
tion raised  by  the  fifteenth  exception  on  the 
motion  to  strike  out  certain  letters  because 
there  was  no  proof  of  publication,  and  for 
the  reasons  there  stated  it  should  have  been 
granted.  The  defendant's  fifth  prayer  de- 
clares that  no  evidence  legally  sufficient 
had  been  offered  to  show  that  plaintiff  had 
sustained  any  injury  to  his  credit  as  a  mer- 
chant, and  that  there  could  be  no  recovery 
on  that  ground. 

When  it  is  sought  to  recover  special  dam- 
ages, they  must  be  pleaded  and  proved  by 
the  plaintiff.  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1086.  This  is  said  in  Dicken  v.  Shep- 
herd,  22  Md.  415,  to  be  the  settled  rule,  and 
that  the  proof  of  such  special  damage  must 
be  limited  to  the  evidence  of  persons  to 
whom  the  slanderous  words  were  spoken. 
Here  there  is  no  averment  in  the  declaration 
of  any  injury  to  plaintiff's  business  as  a 
merchant,  and  there  is  no  proof  on  that 
point  from  Alonzo  Brown  or  his  wife,  who 
are  the  only  persons  in  whose  presence  the 
words  are  alleged  to  have  been  spoken.  This 
prayer,  therefore,  should  have  been  granted. 
The  defendant's  eleventh  prayer  declares 
there  is  no  evidence  legally  sufficient  to 
show  that  at  any  time  subsequent  to  Ikfarch 
31,  1898,  defendant  owed  anything  for  sal- 
ary or  services  to  the  plaintiff.  We  cannot 
perceive  what  relevancy  the  matter  of  sal- 
ary has  to  any  issue  in  this  case.  The  testi- 
mony shows  that  this  matter  had  been  defi- 
nitely settled  in  November,  1898,  by  a  judg- 
ment in  favor  of  plaintiff,  and  was  no  longer 
an  open  question.  The  defendant's  fifteenth 
prayer  asks  that  the  jury  be  instructed  that 
there  is  no  legally  sufficient  evidence  that  de- 
fendant was  guilty  of  any  invasion  of  plain- 
tiff's legal  rights  in  any  of  the  alleged  pro- 
ceedings taken  to  recover  possession  of  bis 
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premises  at  Roxbuiy,  and  the  sixteenth 
prayer  asks  that  the  jury  be  instructed  that 
they  cannot  consider  any  legal  proceedings 
taken  by  defendant  for  collection  of  plain- 
tiff's overdue  notes^  or  of  rent  from  plain- 
tiff. There  was  no  evidence  that  any  of  the 
proceedings  referred  to  in  the  fifteenth 
prayer  were  in  themselves  either  unlawful  or 
unfounded,  or  that  they  were  conducted  in 
a  harsh  or  oppressive  manner.  The  testi- 
mony of  the  plaintiff  is  that  he  was  not 
present  when  his  effects  were  removed  from 
the  house,  and  there  was  no  evidence  from 
any  source  that  there  was  any  violence, 
recklessness,  or  negligence  in  their  removal. 
Defendant  had  a  right,  upon  being  put  in 
possession  of  his  premises,  to  remove  plain- 
tiff's effects  in  a  proper  manner,  and  to  fast- 
en up  the  house,  and  it  was  for  plaintiff  to 
care  for  his  effects  after  their  removal.  We 
think,  therefore,  these  prayers  should  have 
been  granted.  The  defendant's  eighteenth 
prayer  asks  that  all  the  letters  of  defendant 
offered  in  evidence  subject  to  exception,  or 
admitted  over  defendant's  objection,  in  order 
to  prove  malice,  be  excluded  as  inadmissi- 
ble under  the  pleadings.  The  theory  of  this 
prayer  is  that,  since  the  words  charged  are 
actionable  per  ae,  and  therefore  imply  mal- 
ice, and  since  the  only  defense  is  a  denial  of 
speaking  the  words,  and  malice  is  admitted 
thereby,  and  since  other  actionable  language 
is  only  admitted  to  prove  malice,  it  fol- 
lows that  proof  of  other  actionable  language 
was  not  only  unnecessary,  but  injurious.  In 
18  Am.  &  Kng.  Enc.  Law,  2d  ed.  1093,  it  is 
said  that  in  many  cases  an  award  of  puni- 
tive or  exemplary  damages  may  be  based 
merely  upon  the  malice  which  the  law  im- 
plies from  unauthorized  utterance  of  de- 
famatory words;  but  tliat  the  great  weight 
of  authority  is  otherwise,  and  supports  the 
view  that,  in  order  to  such  a  recovery,  there 
must  be  some  proof  of  actual  or  express 
malice.  Id.  1002.  l^Ialice  has  always  been 
divided  into  two  kinds, — implied  malice,  or 
malice  in  law ;  and  express  malice,  or  malice 
in  fact.  The  first  is  shown  by  mere  proof  of 
the  unauthorized  use  of  the  defamatory 
words  charged.  The  second  may  be  shown 
by  the  acts  or  conduct  of  the  defendant  im- 
mediately accompanying  the  utterance  of 
the  words,  or  by  the  utterance  at  other  times 
of  other  and  similar  defamatory  words  hav- 
ing reference  to  the  subject-matter  of  the 
words  charged.  The  difference  between  im- 
plied malice  and  express  malice  is  a  differ- 
ence in  kind,  rather  than  in  degree,  and  this 
distinction  should  be  borne  in  mind  in  con- 
sidering this  question.  In  Rigden  v.  Wol- 
cott,  G  Gill  &  J.  413,  where  the  speaking  of 
the  words  charged  was  denied.  Judge  Bu- 
chanan says:  "If  ...  every  case  for 
words  actionable  per  ae  was  made  to  de- 
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pend  upon  the  malice  which  the  law  implies, 
and  of  which  the  law  knows  no  degrees, 
juries  would  have  no  criterion  by  which  to 
measure  the  amount  of  their  verdicts,  and 
no  grounds  furnished  them  for  giving  ex- 
emplary damages,  either  as  a  compensation 
to  the  plaintiff  or  a  punishment  of  the  de- 
fendant. .  .  .  The  malice  which  the 
law  implies  is  of  itself  sufficient  to  support 
the  action,  but  the  damages,  to  be  commen- 
surate with  the  offense,  should  be  regulated 
by  the  quo  animo  with  which  the  words 
were  spoken."  Referring  to  this  case,  the 
court,  in  Wagner  v.  Holbrunner,  7  Gill,  300, 
said:  "In  all  actions  of  slander  the  plain- 
tiff is  permitted  to  prove  the  malicious  in- 
tent in  order  to  aggravate  the  damages;" 
and  in  Dai-sey  v.  Whifypa,  8  Gill,  464,  the 
court  said:  "A  departure  from  this  rule  is 
allowed  in  some  actions  of  tort,  and  evi- 
dence is  received  which  it  is  supposed 
will  assist  the  jury  in  ascertaining 
the  amount  of  injury  sustained  by 
the  plaintiff,  and  the  amount  of  dam- 
ages to  be  assessed  by  them."  All  of 
these  cases  were  like  that  before  us,  the 
words  charged  being  actionable  per  ae,  and 
the  plea  in  each  being  non  cut.,  and  their 
conclusions  appear  to  us  consonant  with 
sound  reason,  and  to  control  this  case.  The 
mere  utterance  of  defamatory  words,  not 
privileged,  may  afford  no  substantial  evi- 
dence of  malice  in  fact.  They  may  have 
been  spoken  in  thoughtless,  though  indis- 
creet, jest,  in  unguarded  repetition  of  idle 
rumor,  or  in  momentary  heat,  free  from  real 
malice;  but,  if  it  be  shown  that  similar 
words  referring  to  the  same  subject  have 
been  uttered  with  more  or  less  frequency, 
either  before  or  after  those  charged,  a  pre- 
sumption is  created,  varying  in  strength 
with  the  frequency  and  character  of  such 
utterances,  tliat  the  words  charged  were  not 
merely  malicious  in  law,  but  in  fact.  We  can- 
not feel  justified  in  withholding  from  the 
jury  the  evidence  which  this  prayer  seeks 
to  exclude  from  their  consideration,  but 
must  leave  it  to  be  dealt  with  by  them  to- 
gether with  the  language  and  conduct  of  the 
plaintiff  as  shown  in  the  evidence,  in  order 
that  their  verdict  may  be  based  upon  all 
the  evidence  in  the  case, — as  well  that  which 
makes  for,  as  against,  exemplary  damages. 

There  does  not  appear  to  have  been  any 
ruling  of  the  lower  court  upon  the  plaintiff's 
special  exceptions  to  the  granting  of  de- 
fendant's eighth  and  ninth  prayers,  and  they 
are,  therefore,  not  open  to  review  here. 
Ounthcr  v.  Dranhaucr,  86  Md.  11,  38  Atl. 
33 ;  Travelera'  Iria.  Co.  v.  Parker,  92  Md.  33, 
47  Atl.  1042. 

Nor  do  we  think  it  necessary  to  notice  the 
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plaintiff's  objections  to  the  signing  of  the 
bill  of  exceptions  on  the  ground  that  the 
record  is  unnecessarily  voluminous.  In 
cases  of  this  character  it  is  difficult  to  pre- 


sent the  questions  of  law  properly  without   and  below,  and  new  trial  awarded. 


going  somewhat  fully  into  the  details  of  the 
testimony. 

The  judgment  of  the  Superior  Court  is  re- 
versed, with  costs  to  the  appellant  above 
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*  Wliere  a  olalmant  ffl^es  a  levrlaff  ofll- 
e«r  a  fortlftcomlnff  bond,  and  retains 
jKMsession  of  the  property,  and  subsequently 
the  same  officer  seiies  and  sells  the  property 
under  a  lien  of  superior  dignity,  applying  the 
proceeds  to  such  superior  lien,  the  maker  of 
the  forthcoming  bond  is  not  liable  thereon 
for  a  failure  to  produce  the  property  at  the 
time  and  place  of  sale.  The  law  having 
taken  the  property  from  his  possession,  there 
is  no  breach  of  the  conditions  of  the  bond  for 
which  be  can  be  held  liable. 

(August  18,  1903.) 

ERROR  to  the  Superior  Court  for  Camp- 
bell County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  brought  to  en- 
force a  forthcoming  bond.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  F.  Golightly,  for  plaintiff  in  er- 
ror: 

Lewis  Cook  could  not  file  a  claim  to  the 
property  which  belonged  to  his  father,  give  a 
forthcoming  bond,  and  take  charge  of  part 
of  the  crop  raised  on  the  rented  premises, 
when  that  crop  contained  a  sufficient  amount 
to  pay  the  rent  and  also  the  claim  of  Floyd, 
and  allow  the  entire  crop  to  be  gathered  off 
the  place,  and  then  defeat  Floyd  by  proving 
that,  notwithstanding  the  crop  was  not  his, 
— that  he  had  no  right  to  file  the  claim, — 
the  property  had  been  taken  under  a  fi.  fa., 
which  was  a  superior  lien  to  that  of  Floyd. 

lAnder  v.  Sanders,  77  Ga.  57;  King  v. 
Caetlen,  91  Ga.  488,  18  S.  E.  313;  Young  v. 
yValdrip,  91  Ga.  765;  Barfield  v.  Covington, 
103  Ga.  190,  29  S.  E.  759;  Reese  v.  Wor- 
sham,  110  Ga.  449,  78  Am.  St.  Rep.  109,  35 
S.  E.  680. 

Messrs.  Ii.  S.  Roan,  K.  A.  Hisbet,  and 
C.  S.  Reid  for  defendants  in  error. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
A  farm  was  rented  by  S.  E.  Cook  from 

*  Headnote  by  Simmons,  Ch.  J. 


Note. — For  the  effect  of  Intervening  impossi- 
bilities  to  perform  as  a  relief   from   tbe  obH- 
gatlon  of  a  contract   in  general,   see  note  to 
Stewart  V.  Stone,  14  L.  B.  A.  215. 
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Mrs.  Smith.  He  sublet  a  portion  of  it  to 
his  son  Lewis  Cook.  Lewis  made  a  crop  on 
his  portion,  and  in  the  fall  of  the  year 
Floyd,  who  had  obtained  a  common-law 
judgment  against  S.  E.  Cook,  had  an  execu- 
tion issued  upon  the  judgment,  and  levied 
upon  the  crop  of  Lewis.  The  latter  filed  a 
claim  in  which  he  set  up  that  the  crop  lev- 
ied upon,  consisting  of  certain  cotton  and 
com,  belonged  to  him,  and  not  to  his  father, 
and  was  not  subject  to  the  lien  of  the  judg- 
ment. The  cotton  and  com  were  in  the 
field,  and  Lewis  gave  to  the  officer  a  forth- 
coming bond,  wherein  he  obligated  himself 
to  produce  the  property  at  the  time  and 
place  of  sale  if  it  was  found  subject  to  the 
fi.  fa.  Subsequently,  and  after  Lewis  had 
gathered  the  crop,  Mrs.  Smith,  the  landlord, 
sued  out  a  distress  warrant  against  S.  E. 
Cook,  the  person  to  whom  she  had  rented 
the  whole  premises.  This  distress  warrant 
was  levied  by  the  same  officer  upon  all  the 
crops  raised  on  the  rented  land.  The  officer 
took  the  cotton  and  com  out  of  the  posses- 
sion of  Lewis  Cook,  returning  to  the  latter 
the  forthcoming  bond  which  he  had  given, 
sold  the  crop,  and  applied  the  proceeds  of 
the  sale  to  the  lien  of  Mrs.  Smith.  Lewis 
Cook,  supposing  that  this  ended  his  claim 
case,  did  not  attend  the  trial  of  that  case, 
and  the  claim  was  dismissed  lor  want  of 
prosecution.  The  same  attorney  represent- 
ed both  Floyd  and  Mrs.  Smith.  By  direc^ 
tion  of  this  attorney,  the  levying  officer  ad- 
vertised for  sale  the  property  levied  upon 
under  Floyd's  common-law  judgment.  Le^is 
failed  to  produce  the  property  according  to 
the  terras  of  the  forthcoming  bond,  and 
Floyd  brought  his  action  for  a  breach  of  the 
bond,  alleging  the  making  of  the  bond  by 
Tjcwis  and  his  surety,  and  that  they  had 
failed  to  produce  the  property.  The  defend- 
ants filed  a  plea  setting  up  the  facts  above 
stated,  and  alleging  that  Lewis  waa  unable 
to  produce  the  property,  because  it  had  been 
taken  from  his  possession  by  virtue  of  a  su- 
perior lien  by  the  very  officer  Xo  whom  he 
had  given  the  forthcoming  bond,  and  had 
been  sold,  and  the  proceeds  applied  to  settle 
the  distress  warrant  against  his  father.  All 
the  above-recited  facts  appearing  on  the 
trial  of  the  case,  the  court,  on  motion, 
granted  a  nonsuit.    The  plaintiff  excepted. 
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There  was  no  error  in  the  ruling  made  by 
the  court.  There  had  been  no  voluntary 
breach  of  the  bond.  Mrs.  Smith's  distress 
warrant  was  a  lien  superior  to  that  of  the 
common-law  judgment  as  against  all  tlie 
crops  raised  upon  the  rented  premises, 
whether  raised  by  S.  E.  Cook  or  by  his  sub* 
tenants.  All  the  crops  raised  upon  the  rent- 
ed premises  were  equally  subject  to  the  lien 
for  rent.  It  was  impossible,  under  the  law, 
for  Tiewis  Cook  to  resist  this  lien  for  rent. 
He  could  file  no  claim,  nor  institute  any 
kind  of  proceeding,  which  would  relieve  his 
part  of  the  crop  from  this  lien.  The  law 
compelled  him  to  submit  to  the  seizure  of 
his  crop  under  this  lien.  The  levying  officer 
sold  the  crop,  and  applied  the  proceeds  to 
the  lien  of  Mrs.  Smith.  It  was  then  impos- 
sible for  Lewis  to  produce  the  property  at 
the  time  and  place  of  sale,  as  he  had  agreed 
to  do,  for  the  law  had  seized  it  and  disposed 
of  it.  Further  than  this,  the  law  had  seized 
it  through  the  same  oflBcer  to  whom  the 
forthcoming  bond  had  been  given.  Perform- 
ance was  rendered  impossible  by  the  act  of 
the  obligee  in  the  bond.  In  the  case  of 
Chalker  v.  Thompson,  72  6a.  478,  two  fi. 
fas.  were  levied  upon  Thompson's  property. 
He  gave  a  forthcoming  bond,  in  the  usual 
terms,  for  the  production  of  the  property  at 
the  time  and  place  of  sale.  Before  the  day 
of  sale  he  had  the  property  exempted  and 
set  apart  to  him  as  the  head  of  a  family. 
The  property  not  forthcoming  on  the  day  of 
sale,  suit  was  brought  against  Thompson 
and  his  sureties  for  a  breach  of  the  forthcom- 
ing bond.  This  court  held  that  the  plaintiff 
could  not  recover,  because  there  had  been 
no  breach  of  the  bond;  that,  the  exemption 
having  been  taken  before  the  day  of  sale, 
the  officer  could  not  make  sale  of  the  prop- 
erty, and  it  was  utterly  useless  for  Thomp- 
son to  produce  the  property  at  the  place  of 
sale;  that  the  right  of  exemption,  and  the 
exemption  itself,  to  Thompson,  as  the  head 
of  a  family,  deprived  the  plaintiff  in  fi.  fa. 
of  the  right  to  subject  the  property.  The 
law  controls  the  rights  and  remedies  of 
every  person,  and,  when  it  interferes  and 
prevents  an  obligor  from  complying  with  the 
conditions  of  a  bond,  the  obligor  should  not 
be  held  liable  because  of  his  noncompliance. 
The  interference  of  the  law  is  analogous  to 
an  act  of  God  operating  to  prevent  compli- 
ance. 'Savannah,  O.  d  N.  A,  R,  Co.  v.  Wil- 
oodf,  48  Ga.  437.  Counsel  for  the  plaintiff 
in  error  insisted  that  the  case  of  Barfield  v. 
Covington,  103  Ga.  100,  29  S.  £.  750,  holds 
to  the  contrary,  and  settles  the  law  in  his 
favor.  We  think  that,  when  he  reads  that 
case  carefully  and  analyzes  the  facts,  he 
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will  see  that  he  is  in  error.  In  that 
Bullock,  Bush,  &  Co.  had  a  common-law 
judgment  against  Barfield,  and  the  execu- 
tion thereon  was  levied  upon  certain  cotton 
and  com  made  by  Barfield  as  the  tenant  of 
Owens.  Barfield  replevied  the  property,  and 
gave  a  forthcoming  bond  for  its  production 
at  the  time  and  place  of  sale,  Owens  being 
the  surety  on  the  bond.  The  property  was 
advertised  for  sale,  and  was  not  forthcoming 
on  the  day  of  sale.  Barfield  and  Owens 
were  sued  upon  the  bond,  and  their  defense 
was  that  Barfield  was  a  tenant  of  Owens, 
and  owed  him  rent  out  of  the  property  lev- 
ied upon,  in  an  amount  equal  to  its  value, 
and  that  Owens  had  taken  the  property  and 
applied  it  to  the  payment  of  rent  prior  to 
the  day  of  sale,  after  which  appropriation 
Owens  had  sued  out  a  distress  warrant 
against  Barfield,  and  placed  it  in  the  hands 
of  the  sheriff.  This  court  held  that,  under 
these  facts,  Barfield  and  Owens  "could  not 
relieve  themselves  of  their  obligation  to  pro- 
duce the  property  by  subsequently  applying 
it  to  the  payment  of  rent  due  by  Barfield  to 
Owens.  While  Owens  had  a  landlord's  lien 
for  rent  upon  the  crops  grown  upon  the 
rented  premises  during  the  year  1804,  su- 
perior to  the  lien  of  the  common-law  judg- 
ment of  Bullock,  Bush,  &  Co.,  yet,  in  order 
for  him  to  have  realized  the  benefit  of  such 
superior  lien,  under  the  facts  of  this  case, 
it  was  necessary  for  him  to  have  sued  out  a 
distress  warrant  against  Barfield,  placed  it 
in  the  hands  of  the  sheriff,  and  demanded 
that  the  proceeds  of  the  sale  of  the  crop  be 
applied  to  the  satisfaction  of  the  lien  for 
rent,  in  preference  to  the  judgment  lien.  In 
such  an  administration  of  the  property  by 
the  court,  the  rights  of  all  parties  interested 
therein  could  have  been  determined  accord- 
ing to  the  facts  of  the  case.  The  suing  out 
of  the  distress  warrant  by  Owens,  and  plac- 
ing it  in  the  hands  of  the  sheriff,  after  the 
property  had  been  applied  to  the  payment  of 
the  rent,  did  not  affect  the  liability  of  B«ii- 
field  and  Owens  for  the  breach  of  the  bond.*' 
Thus  it  will  be  seen  that,  after  the  IcA-y  of 
the  common-law  judgment,  Barfield  and  Ow- 
ens administered  the  property  themselves. 
This  they  could  not  do,  so  as  to  devest  a 
judgment  lien,  as  was  decided  by  this  case 
and  by  the  cases  of  8 tailings  v.  Harroldy  60 
Ga.  478,  and  Duncan  v.  Clark,  06  Ga.  263, 
22  S.  E.  027,  and  the  cases  therein  cited. 
If  Lewis  Cook  and  his  father  had  turned 
over  their  crops  to  Mrs.  Smith  without  a 
foreclosure  of  her  lien,  these  cases  would 
have  been  applicable  and  controlling.  This 
was  not  done.  They  waited  until  Mrs. 
Smith  asserted  her  lien  by  proper  legal  pro- 
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eedure,  when  their  property  was  levied  upon 
by  the  oiBcer  to  whom  they  had  given  the 
forthcoming  bond,  and  was  sold  imder  the 
law.  When  Mrs.  Smith  had  her  distress 
warrant  levied,  she  asserted  her  lien  accord- 
ing to  law,  and  the  sale  under  the  distress 
warrant  was  an  administration  by  the  law. 


Til  is   made   the   case  quite   different   from 
those  just  cited. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Can'dler, 
'7.,  disqualified,  and  Tomer,  J.,  not  presid- 
ing. 


ILLINOIS  SUPREME  COURT. 


ROYAL  CIRCLE,  Appt., 

17. 

Elizabeth  ACHTERRATH. 
(204  111.  540.) 

1.  In  the  absence  of  anytliinff  to  sbo'w 
Insanity,  the  presumption  is  that  one  who 
commited  suicide  was  sane. 

2.  A  mntnal  benefit  society  is  estopped 
to  take  advantage  of  a  clanse  in  its 
certificate  rellevinar  it  from  liability 
for  death  by  snidde,  by  a  clause  that, 
after  the  lapse  of  a  certain  period,  the  only 
condltlous  binding  on  the  member  are  the 
agreements  as  to  fall  compliance  with  the 
laws  and  rules  of  the  association  and  full 
payment  of  the  dues. 

8.  A  mentber  of  a  mntnal  benefit  asso- 
ciation does  not  cease  to  be  in  ffood 
standing  by  the  fact  that  he  commits  sui- 
cide contrary  to  the  laws  of  the  order,  with- 
in the  meaning  of  a  clause  in  the  policy  mak- 
ing the  certificate  Incontestable  after  a  cer- 
tain period  in  case  the  member  continues  in 
good  standing,  except  for  nonpayment  of 
dues  and  failure  to  comply  with  the  rules 
of  the  association. 

4.  Unless  made  so  by  statnte,  snidde 
is  not  a  crime,  within  the  meaning  of  a 
mutual  benefit  certificate  exempting  the  as- 
sociation from  liability  in  case  the  holder 
dies  on  account  of  violation  of  the  criminal 
laws. 

6.  'Where,  by  reason  of  the  fact  that  a 
provision  against  snieide  is  fonnd  in 
the  constitntion  of  a  mntnal  benefit 
association,  and  a  separate  agreement  with 
regard  to  it  is  inserted  in  the  application, 
which  contains  a  general  agreement  as  to 
keeping  the  rules  and  regulations  of  the 
association,  it  is  doubtful  whether  a  clause 
making  the  certificate  incontestable  after  a 
certain  time,  except  for  breach  of  the  rules 
and  regulations,  was  intended  to  coyer  sui- 
cide,— the  doubt  will  be  resolved  in  favor  of 
the  beueficlary,  and  after  the  lapse  of  the 
stipulated  period  the  association  will  be  re- 
quired to  pay  the  amount  of  the  certificate, 
notwithstanding  its  holder  came  to  his  death 
by  suicide. 

(October  26.  1903.) 

Note. — ^As  to  effect  of  incontestable  clause 
In  insurance  policy,  including  cases  whore 
death  is  caused  by  suicide,  see  note  to  Clement 
V.  New  York  L.  Ins.  Co.  42  L.  R.  A.  247. 

For  a  case  in  this  series  holding  that  sui- 
cide Is  not  a  crime  within  the  meaning  of  a 
provision  in  a  policy  avoiding  it  if  death  oc- 
curs because  of  violation  of  criminal  laws,  see 
Darrow  v.  Family  Fund  Soc.  6  L.  R.  A.  493. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
afhrming  a  judgment  of  the  Circuit  Court 
for  Hancock  County  in  plaintiff's  favor  in 
.in  action  brought  to  compel  payment  of  the 
amount  alleged  to  be  due  on  a  mutual  bene- 
fit certificate.     Affirmed. 

Statement  by  "Mugiraderf  J.: 

This  is  an  action  of  assumpsit  brought  in 
.he  circuit  court  of  Hancock  county  by  the 
appellee,  Elizabeth  Achterrath,  against  the 
Royal  Circle,  a  fraternal  insurance  society, 
to  recover  on  a  certificate  issued  by  said 
society  to  one  William  Achterr&th,  husband 
of  plaintiff  below. 

The  certificate  sued  upon  was  dated  Jan- 
uary 19,  1899,  and  provides  as  follows: 
*'This  certificate  is  issued  to  William  Ach- 
terrnth,  a  member  of  Augusta  Circle  No. 
194,  The  Royal  Circle,  located  at  Augusta, 
Illinois,  upon  evidence  received  from  said 
circle  that  said  member  is  a  contributor 
to  the  benefit  fund  of  this  order,  upon  con- 
dition that  the  statements  and  representa- 
tions made  by  said  member  in  the  petition 
for  this  membership  in  said  circle,  and  the 
Ktatements  certified  to  by  him  to  the  wortliy 
medical  examiner,  both  of  which  are  filed 
in  the  supreme  secretary's  ofiice,  be  made  a 
part  of  this  contract,  and  upon  condition 
that  the  said  member  complies  in  the  future 
with  the  laws,  rules,  and  regulations  now 
governing  the  said  circle  and  fund,  or  that 
may  hercafteiP  be  enacted  by  the  supreme 
circle  to  govern  said  circle  and  fund.  These 
conditions  being  complied  with,  the  supreme 
circle  of  the  Royal  Circle  hereby  promises 
and  binds  itself  to  pay  out  of  its  benelit 
fund  to  Elizabeth  Achterrath,  wife,  not  to 
exceed  $2,000  in  accordance  with  and  under 
the  provisions  of  the  laws  governing  said 
fund,  upon  satisfactory  evidence  of  the 
death  of  said  member,  and  upon  the  sur- 
render of  this  certificate;  or  not  to  exceed 
$1,000,  in  accordance  with  and  under  the 
provisions  of  the  laws  governing  said  fund, 
upon  satisfactory  evidence  of  the  permanent 
total  disability  of  said  member  by  accident; 
or  not  to  exceed  $500  in  the  event  of  the 
loss  of  a  foot  or  a  hand  by  accident;  pro- 
vided always,  that  said  member  is  in  good 
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standing  in  this  order  at  the  time  of  said 
death  or  disability;  and  provided  also,  that 
this  certificate  shall  not  have  been  surren- 
dered bj  said  member,  and  another  certifi- 
cate issued  at  the  request  of  said  member, 
in  accordance  Ti-ith  the  laws  of  this  order." 
The  certificate  was  signed  by  the  supreme 
president  and  the  supreme  secretary,  and 
the  corporate  seal  was  attached;  and  writ- 
ten upon  the  same  were  the  following  words, 
to  wit :  "I  accept  this  certificate  on  the  con- 
ditions named  herein."  On  November  22, 
]8T)9,  the  sum  of  $500  was  paid  on  the  cer- 
tificate on  account  of  the  loss  of  one  hand  by 
the  insured,  as  appears  from  an  indorse- 
ment on  the  certificate,  leaving  $1,500  due 
thereon. 

May  8,  1901,  William  Achterrath,  the  in- 
sured, came  to  his  death  by  suicide,  he  hav- 
ing shot  himself  in  the  head  with  a  revolver 
at  his  home  in  Augusta  township. 

The  declaration  sets  out  the  certificate  in 
hctc  verba,  and  avers,  among  other  things, 
that  William  Achterrath  died  on  May  8, 
1901,  and  that  he  was  at  that  time  in  good 
standing,  and  had  complied  with  all  the 
law?,  rules,  and  regulations  of  the  society; 
and  that  his  widow  within  a  reasonable 
time  furnished  appellant  with  satisfactory 
evidence  of  his  death,  and  offered  to  deliver 
up  the  certificate  upon  payment  to  her  of 
the  amount  due  thereon,  etc. 

The  defendant  below  filed  a  plea  of  the 
general  issue,  and  two  special  pleas.  The 
second  plea  averred  that  it  was  provided  in 
the  contract  of  insurance  that,  if  the  in- 
sared  should  die  by  self-destruction,  the  cer- 
tifi<Ate  should  be  null  and  void,  and  that 
William  Achterrath  did  die  by  self-destruc- 
tion, and  therefore  the  certificate  and  con- 
tract were  of  no  binding  effect  on  the  de- 
fendant, and  that  defendant  was  thereby  re- 
leased from  said  contract.  The  third  plea 
alleged  that,  in  and  by  the  application  for 
membership  signed  by  William  Achterrath, 
which  was  a  part  of  the  contract  of  insur- 
ance, it  was  provided  that  if  he  should  die 
by  suicide,  whether  sane  or  insane,  the  de- 
fendant should  not  be  held  liable  imder  the 
contract;  and  avers  that  he  did  commit  sui- 
cide, whether  sane  or  insane,  and  therefore 
the  contract  and  certificate  were  w^holly  null 
and  void.  Issue  was  joined  upon  the  plea 
of  general  issue. 

Two  replications  were  -filed  to  the  second 
plea,  the  first  denying  that  it  was  provided 
in  the  contract  that  self-destruction  of  «Ach- 
terrath  should  render  the  contract  void,  and 
the  second  setting  up  that  Achterrath  did 
not  die  by  self-destruction.  The  defendant 
below  joined  issue  upon  these  replications. 
To  the  third  plea  a  replication  was  filed  to 
the  effect  that  Achterrath  did  not  make  ap- 
plication for  membership,  in  which  it  was 
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agreed  if  he  should  die  by  suicide,  whether 
sane  or  insane,  the  defendant  should  not  be 
held  liable;  and  the  further  replication  was 
filed  that  Achterrath  did  not  commit  sui- 
cide. Issue  was  joined  upon  these  replica- 
tions. 

The  appellee,  the  plaintiff  below,  filed  a 
replication,  spoken  of  as  replication  No.  6, 
to  the  second  and  third  pleas.  In  this  repli- 
cation, after  referring  to  the  organization 
of  the  society  or  order,  and  to  its  adoption 
of  a  constitution  and  by-laws,  and  after  re- 
ferring to  S  1  of  article  1  of  the  constitu- 
tion, providing  for  the  name  and  location  of 
the  association,  and  to  §  1  of  article  4, 
providing  that  the  supreme  circle  may  grant 
authority  to  organize  any  number  of  local 
circles,  etc.,  and  after  setting  forth  that  in 
article  2  of  the  constitution  the  object  of 
the  society  was  stated  to  be,  first,  for  social 
and  fraternal  benefits  to  all  acceptable 
whit^  persons  between  the  ages  of  eighteen 
and  fifty-nine  years;  second,  to  provide  for 
the  families  of  the  deceased  members^  and  to 
assist  the  disa])led  from  old  age  or  acci- 
dent by  equitable  assessments  upon  its  mem- 
bers; and,  third,  to  provide  death  benefits 
to  all  its  beneficiary  members,  etc. ;  and  after 
referring  to  §  1  of  article  3  of  the  constitu- 
tion, providing  that  white  persons  of  either 
sex  who  shall  pass  the  required  medical  ex- 
amination may  become  beneficial  members 
by  complying  with  all  the  laws  and  regular 
tions  of  the  order  as  set  forth  in  its  by- 
laws and  the  benefit  certificate,  it  is  then 
averred  that  by  §  1  of  article  16  of  the  con- 
stitution of  the  order  it  is  provided  that, 
"after  two  years  from  the  date  of  a  certifi- 
cate, the  member  continuing  in  good  stand- 
ing, the  only  conditions  binding  upon  the 
member  are  the  agreements  as  to  his  full 
compliance  with  the  laws  and  rules  of  the 
association,  and  that  all  dues  and  assess- 
ments shall  have  been  paid  as  required.  In 
all  other  respects  the  payment  of  any  sum 
due  under  any  certificate,  issued  to  a  mem- 
ber, shall  be  indisputable  and  incontest- 
able." The  sixth  replication  then  avers  that 
William. Achterrath  became  a  member  of  the 
order  under  the  provisions  of  the  constitu- 
tion and  by-laws  in  force  at  that  time,  and 
at  the  time  the  certificate  was  issued,  and 
so  remained  during  his  lifetime;  that  he 
was  in  good  standing  in  the  order  at  the 
time  of  his  death,  and  that,  under  said  § 
1  of  article  16,  the  amount  due  plaintiff  is 
incontestable  and  indisputable  by  defendant, 
and  that  defendant  is  estopped  from  refus- 
ing payment  on  account  of  Achterrath's 
death  by  self-destruction. 

The  plaintiff  below  filed  a  further  repli- 
cation, spoken  of  as  replication  No.  7,  to 
the  second  and  third  pleas,  averring  that, 
after  the  defendant  knew  of  Achterrath's 


454 


IlXlNOia  SUPBSME  €k>UBT. 


Oct., 


death  by  'Belf-destruction,  It  collected  and  ac- 
cepted from  the  plaintiff  85  cents,  the  full 
amount  of  one  assessment  levied  against 
Achterrath,  and  still  retains  the  money,  and 
thereby  waived  the  provision  against  sui- 
cide, and  cannot  claim  exemption  on  account 
thereof. 

The  defendant  below,  appellant  here,  filed 
a  rejoinder  to  the  sixth  replication,  averring 
that,  while  it  admitted  its  incorporation, 
and  that  the  constitution  and  by-laws  pro- 
vided the  things  set  forth  in  the  replication, 
yet  Achterrath  did  not  make  full  compli- 
ance with  the  laws,  rules,  and  regulations, 
in  that  he  committed  suicide  or  self-destruc- 
tion; that  he  died  by  his  own  hand,  wil- 
fully and  intentionally  shooting  himself 
with  a  pistol;  and  that,  therefore,  §  1  of  ar- 
ticle 16  is  not  binding  on  the  defendant,  but 
rendered  the  contract  null  and  void,  where- 
fore Achterrath  lost  his  good  standing,  and 
was  not  at  his  death  in  good  standing;  and 
that  the  defendant  was  di8cliarge4  from  lia- 
bility under  the  contract.  The  plaintiff  be- 
low demurred  to  this  rejoinder  to  the  sixth 
replication,  and  the  demurrer  was  sustained. 
The  defendant  below  then  filed  its  amended 
rejoinder  to  the  sixth  replication,  therein 
admitting  the  incorporation  of  the  plaintiff 
under  the  laws  of  Illinois,  and  that  its  con- 
stitution and  by-laws  provided  the  things  set 
forth  in  the  replication,  but  alleging  that 
William  Achterrath  was  not  in  good  stand- 
ing at  the  time  of  his  death.  To  this  re- 
joinder  plaintiff  added  the  similiter. 

Defendant  below  filed  a  rejoinder  to  plain- 
tiff's seventh  replication,  setting  up  that 
it  was  provided  by  §  1  of  article  12  of  the 
constitution  and  by-laws  of  defendant,  which 
were  a  part  of  his  contract,  that  all  as- 
sessments are  due  and  payable  to  the  local 
secretary  of  the  circle  to  which  the  member 
belongs  on  the  first  day  of  each  month,  and 
tliat  the  assessment  referred  to  in  the  sev- 
enth replication  was  due  and  payable  on 
May  1,  1001,  prior  to  the  death  of  Achter- 
rath; that  defendant  had  a  right  to  accept 
it;  that  defendant  had  no  knowledge  of  the 
manner  of  Achterrath's  death  until  after  the 
assessment  was  due  and  payable,  and,  by 
receiving  it,  did  not  waive  any  part  of  the 
contract  providing  that  self-destruction 
should  avoid  the  contract.  Plaintiff  joined 
issue  upon  this  rejoinder. 

The  cause  was  tried  before  the  court  and 
a  jury.  The  jury  found  a  verdict  for  the 
plaintiff  below,  and  assessed  her  damages  at 
$1,500.  Motion  for  new  trial  was  sustained, 
and  the  verdict  was  set  aside.  A  second 
trial  then  took  place  with  the  same  result, 
to  wit,  verdict  and  judgment  in  favor  of 
plaintiff  below  for  J>)  1,500  and  costs.  The 
motion  for  new  trial  after  the  rendition  of 
the  second  verdict  was  overruled.  Upon  ap- 
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pea!  to  the  appellate  court  for  the  thir  j  dis- 
trict the  judgment  of  the  circuit  court  in 
favor  of  plaintiff  for  $1,500  and  costs  has 
been  affirmed.  The  present  appeal  is  from 
such  judgment  of  atfirmance. 

Upon  the  trial,  the  plaintiff  below  not 
only  introduced  the  benefit  certificate  al- 
ready set  forth,  but  also  the  application  of 
William  Achterrath  for  membership  in  the 
circle,  and  the  constitution  and  by-laws 
of  the  circle  in  force  January  21,  1901.  She 
also  introduced  in  evidence  the  proofs  of 
loss,  signed  by  her  and  made  under  oath  to 
the  supreme  circle,  in  which  she  gave  sui- 
cide as  the  caase  of  the  death  of  her  hus- 
band, to  which  proofs  of  loss  was  attached 
the  sworn  statement  of  the  physician,  pro- 
cured by  her  to  make  medical  proof  of  the 
death,  which  statement  also  gave  suicide  as 
the  cause  of  the  death.  It  also  appeared  in 
evidence  that  the  original  verdict  of  the 
coroner's  jury  was  that  the  insured  ''came 
to  his  death  by  two  wounds  in  the  head  in- 
flicted by  his  own  hand,"  etc. 

The  eighth  clause  of  the  application  of 
the  deceased  for  membership  in  the  order 
was  as  follows:  "I  further  agree  that  this 
order  shall  not  be  responsible  under  this 
contract  if  my  health  shall  become  impaired 
by  the  use  of  narcotics,  or  alcoholic,  vinous, 
or  malt  liquors,  or  shall  die  in  consequence 
of  a  duel,  or  by  suicide,  whether  sane  or  in- 
sane, or  by  the  hands  of  a  beneficiary  here- 
under (except  by  accidisnt),  or  in  conse- 
quence of  the  violation  or  attempted  viola- 
tion of  the  laws  of  any  state  or  territory  of 
the  United  States."  The  ninth  clause  of  the 
application,  following  immediately  aftei«the 
eighth  clause  above  set  forth,  is  as  follows: 
"I  agree  to  make  punctual  payment  of  all 
dues  and  assessments  for  which  I  may  be- 
come liable,  and  to  conform  in  all  respects 
to  the  constitution,  laws,  rules^  and  usages 
of  this  order  now  in  force,  or  which  may 
hereafter  be  adopted  by  the  supreme  circle 
thereof." 

Section  5  of  article  10  of  the  constitution 
of  the  order  is  as  follows:  "If  a  member 
dies  in  consequence  of  a  duel,  or  by  the 
hands  of  justice,  or  by  the  practice  of  any 
pernicious  habit  that  obviously  tends  to 
shorten  life,  or  by  self-destruction,  or  by  the 
use  of  intoxicating  liquor,  or  by  or  on  ac- 
count of  the  violation  of  any  criminal  law 
of  any  state,  province,  or  municipality,  then, 
in  all  such  cases,  the  certificate  of  member- 
ship, shall  be  null  and  void,  but  the  board 
of  directors,  if  in  their  judgment  the  cir- 
cumstances attending  such  death  warrant  It, 
may,  at  their  option,  without  prejudice,  pay 
any  sum  not  exceeding  the  full  amount 
thereof." 

Section  1  of  article  14  of  the  constitution 
provides  as  follows:    "If  a  member  becomes 
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intoxicated,  or  oommits  an  offense  against  a 
member  or  the  good  name  of  tho  order,  or 
Yiolates  the  constitution  or  tlie  laws  of  tho 
order,  or  commits  any  dishonorable  act,  or 
18  known  to  have  had  dishonorable  or  un-. 
chaste  character  or  reputation  at  the  time 
of  his  or  her  admission  into  the  order,  the 
person  knowing  it  shall  communicate  the 
facts  in  writing,  and  the  names  of  all  the 
witnesses,  to  the  worthy  ruler  of  the  local 
circle  to  which  the  offending  member  be- 
]<mgs,  who  shall  at  once  appoint  a  commit- 
ter of  five  discreet  persons,  members  of  the 
local  circle,  who  shall  proceed  to  investi- 
gate the  matter,  and  report  in  writing  the 
testimony,  and  all  the  facts  bearing  upon 
the  case,  whereupon  the  worthy  ruler  shall 
instruct  the  secretary  to  notify  all  the  offi- 
cers of  the  local  circle  to  meet  as  a  commit- 
tee, and  hear  all  the  testimony  on  both  sides. 
The  accused  shall  be  notified  to  appear  to 
defend  himself  with  witnesses.  This  com- 
mittee of  officers  shall  report  their  recom- 
mendations to  the  next  meeting  of  the  local 
circle,  when  final  action  will  be  taken.  The 
connnittee'a  recommendation,  adopted  by  a 
majority  vote  of  the  local  circle,  shall  be 
final,  but  no  such  vote  shall  be  taken  unless 
notice  of  such  meeting  be  sent  to  each  mem- 
ber of  the  local  circle." 

Mevm.  l>o]ft  E.  Minory  Dunn  A  Ken- 
ney,  and  Rtsae  A  RImo  for  appellant. 

Messrs.  ApoUoa  W.  O'Harra  and  Ster- 
ling P.  Xremmoii,  for  appellee: 

Section  2,  art.  16,  of  appellant's  consti- 
tution, providing  that  after  two  years  the 
certificate  shall  be  indisputable  and  incon- 
testable, overrides  all  other  clauses  in  the 
constitution  and  by-laws  and  in  the  appli- 
cation inconsistent  therewith,  and  the  de- 
fense that  the  death  of  the  assured  was  by 
suicide  cannot  be  made  after  the  two  years 
have  elapsed. 

Mareck  v.  Mutual  Reserve  Fund  Life 
Asso.  62  Minn.  39,  54  Am.  St.  Rep.  613,  64 
N.  W.  68:  Goodwin  v.  Provident  8av.  Life 
Assur.  Asso.  97  Iowa,  226,  32  L.  R.  A.  473, 
59  Am.  St.  Rep.  411,  66  N.  W.  167;  Mutual 
Reserve  Fund  Life  Asso,  v.  Payne  (Tex.  Civ. 
App.)  32  S.  W.  1063;  Patterson  v.  Natural 
Premium  Mut.  L,  Ins.  Co.  100  Wis.  118,  42 
L.  R.  A.  2.53,  69  Am.  St,  Rep.  899,  75  N.  W. 
980;  Murray  v.  titate  Mut.  L.  Ins.  Co.  22  R. 
I.  524,  53  L.  R.  A.  742,  48  Atl.  800;  WHght 
V.  Mutual  Ben.  Life  Asso.  118  N.  Y.  237, 
«  L.  R.  A.  731,  16  Am.  St.  Rep.  749,  23  N. 
E.  186;  Kline  v.  National  Ben.  Asso.  Ill 
Ind.  462,  60  Am.  Rep.  703,  11  N.  E.  620; 
Bimpson  v.  Life  Ins.  Co.  115  N.  O.  393,  20 
8.  E.  517;  Brady  v.  Prudential  Ins  Co.  168 
Pa.  645,  32  Atl.  102;  19  AuL  A  Eng.  Enc. 
Law,  2d  ed.  p.  80;  2  Bacon,  Ben.  Soc.  § 
340;  3  Jovce,  Ins.  2581,  §  2644;  Bates  v. 
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United  Life  Ins.  Asso.  68  Hun,  144,  22  N. 
Y.  Supp.  626,  Afiirmed  without  opinion  in 
142  N.  Y.  677,  37  N.  E.  824;  Fitch  v.  Amer- 
ican Popular  L.  Ins.  Co.  59  N.  Y.  570,  17 
Am.  Rep.  372. 

Incontestable  clauses  have  been  uniformly 
upheld  by  the  courts. 

Simpson  v.  Life  Ins.  Co.  115  N.  C.  393, 
20  S.  E.  517;  Steele  v.  St.  Louis  Mut.  L. 
Ins.  Co.  3  Mo.  App.  207;  2  Bacon,  Ben. 
Soc.  694,  §  340a. 

Issuing  a  certificate  of  membership  by  a 
mutual  benefit  society  is  evidence  of  the 
holder's  good  standing  in  the  order  when  it 
was  issued,  and  such  good  standing  will  be 
presumed  to  continue,  unless  there. is  legit- 
imate proof  that  it  no  longer  exists. 

High  Court,  I.  0.  of  F.  v.  Zak,  136  ni. 
185,  29  Am.  St.  Rep.  318,  26  N.  E.  593; 
High  Court,  I.  O.  of  F.  v.  Edelstein,  70  111. 
App.  95;  Scheufler  v.  Grand  Lodge,  A.  0, 
U.  W.  45  Minn.  256,  47  N.  W.  799;  3  Am. 
&,  Eng.  Enc.  Law,  p.  1083;  Kumle  v.  Grand 
Lodge,  A.  O.  of  U.  W.  110  Cal.  204,  42  Pac. 
634;  Supreme  Lodge,  K.  of  H.  v.  Johnson, 
78  Ind.  110;  Mills  v.  Rehstock,  29  Minn.  380, 
13  N.  W.  162. 

A  member  of  a  mutual  benefit  society  is 
"in  good  standing"  when  he  complies  with 
the  laws,  rules,  usages,  and  regulations  of 
the  order. 

High  Court,  I.  0.  of  F.  v.  Zak,  136  111. 
185,  29  Am.  St.  Rep.  318,  26  N.  E.  593. 

The  loss  of  a  member's  good  standing  in 
the  order  must  be  shown  by  the  minutes, 
proceedings,  or  records  of  the  order. 

Ibid.;  High  Court,  I.  0.  of  F.  v.  Edel- 
stein,  70  111.  App.  95;  Northwestern  Trav- 
eling Men*s  Asso.  v.  SchoAiss,  148  111.  304, 
35  N.  E.  747;  District  Grand  Lodge  No.  ^, 
0.  K.  8.  B.  V.  Menken,  67  111.  App.  576; 
2  Bacon,  Ben.  Soc.  S  414. 

Masmder,  J.,  delivered  the  opinion  of 
the  court: 

In  the  case  at  bar,  the  proof  shows  that 
William  Achterrath,  to  whom  the  benefit 
certificate  sued  upon  was  issued,  died  by  his 
own  hand.  While  the  affirmative  proof  in 
the  case  does  not  show  whether  the  deceased 
was  sane  or  not  at  the  time  of  his  death, 
yet  there  is  no  proof  that  he  was  in  such 
a  state  of  mind  as  to  be  unconscious  of  the 
physical  nature  of  the  act  of  self-destruc- 
tion, and  therefore,  in  the  absence  of  aiiy 
proof  as  to  his  insanity,  all  the  presump- 
tions are  in  favor  of  his  sanity.  Chrand 
Lodge  I.  0.  of  M.  A.  v.  Wieting,  168  111.  408, 
61  Am.  St.  Rep.  123,  48  N.  E.  59;  Dicker  son 
V.  Northwestern  Mut.  L.  Ins.  Co.  200  111. 
270,  65  N.  E.  694.  It  follows  that,  under 
the  terms  and  provisions  of  the  benefit  cer- 
tificate, and  of  the  application  for  member- 
ship, and  of  the  constitution  and  by-laws 


456 


Iixufois  SupBEME  Court. 


Oct., 


of  the  appellant  association,  except  those 
contained  in  §  1  of  article  16  of  the  con- 
stitution of  the  order,  the  appellant  would 
not  be  liable  to  the  appellee  in  this  suit. 
Consequently,  the  real  and  substantial,  and 
only  material,  question  in  the  case,  is  wheth- 
er the  remaining  $1,500  due  upon  the  face 
of  the  benefit  certificate  is  indisputable  and 
incontestable  by  the  appellant  on  account  of 
the  provision  contained  in  §  1  of  article  16 
of  the  constitution,  that  section  being  indis- 
putably a  part  of  the  contract  between  the 
society  and  the  insured.  In  other  words, 
is  the  appellant  estopped  from  refusing  pay- 
ment on  account  of  Achterrath's  death  by 
suicide,  by  reason  of  the  ''incontestable 
clause"  quoted  in  the  statement  preceding 
this  opinion  as  §  1  of  article  16  of  appel- 
lant's constitution? 

Section  1  of  article  16  provides  that  "af- 
ter two  years  from  the  date  of  a  certificate, 
the  member  continuing  in  good  standing,  the 
only  conditions  binding  upon  the  member 
are  the  agreements  as  to  his  full  compliance 
with  the  laws  and  rules  of  the  association, 
and  that  all  dues  and  assessments  shall  be 
paid  as  required.  In  all  other  respects  the 
payment  of  any  sum,  due  under  any  certifi- 
cate issued  to  a  member,  shall  be  indisput- 
able and  incontestable." 

Before  proceeding  to  consider  the  proper 
meaning  and  interpretation  of  this  incontest- 
able clause,  it  may  be  well  to  refer  to  some 
of  the  authorities  which  have  considered  the 
force  and  effect  to  be  given  to  such  clauses. 
Courts  have  frequently  recognized  the  valid- 
ity of  clauses  making'  policies  of  life  insur- 
ance and  benefit  certificates  in  benevolent 
associations  incontestable  by  the  company 
or  association  imder  certain  conditions. 
Stipulations  to  the  effect  that  a  policy  or 
certificate  shall  become  incontestable  for 
fraud  in  procuring  the  same  after  the  lapse 
of  a  specified  period  from  the  date  of  its 
issue  have  been  held  valid  as  creating  a 
short  statute  of  limitations  in  favor  of  the 
insured,  and  as  giving  the  insurer  a  limited 
period  for  the  purpose  of  testing  the  validity 
of  the  policy.  In  such  cases  the  company  or 
association  cannot  set  up  fraud  as  a  defense 
if  the  period  so  fixed  is  sufficient  to  enable 
the  company  or  association,  by  the  exercise 
of  proper  diligence,  to  ascertain  whether 
fraud  has  been  practised  or  not.  Such 
clauses,  making  a  policy  or  certificate  incon- 
testable for  fraud,  have  fixed  such  period 
at  from  one  to  three  years  from  the  date  of 
the  issuance  of  the  policy  or  certificate. 
Massachusetts  Ben,  Life  Asso,  v,  Robinson, 
104  Ga.  256,  42  L.  R.  A.  261,  30  S.  E.  918; 
Patterson  v.  Natural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  118,  42  L.  R.  A.  253,  69  Am. 
St.  Rep.  899,  75  N.  W.  980;  WHgkt  v.  Mu- 
tual Ben,  lAfe  Asso,  118  N.  Y.  237,  6  L.  R, 
63  L.  R.  A. 


A.  731,  16  Am.  St.  Rep.  749,  23  N.  E.  186; 
Clement  v.  Neic  York  L.  Ins.  Co.  101  Tenn. 
22,  42  L.  R.  A.  247,  70  Am.  St.  Rep.  650,  46 
S.  W.  561.  "It  has  been  held  that  where  a 
policy  provides  that  it  shall  be  incontest- 
able after  a  certain  period,  except  for  cer- 
tain causes,  death  by  suicide  not  being  one 
of  the  excepted  causes,  such  clause  will  ap- 
ply in  case  of  the  death  of  the  insured  by 
suicide,  notwithstanding  the  policy  contains 
another  clause  providing  that  death  by  sui- 
cide is  not  a  risk  which  the  company  as- 
sumes." 19  Am.  &  Eng.  £nc.  Law,  2d  ed. 
p.  80 ;  Mareck  v.  Mutual  Reserve  Fund  Life 
Asso.  62  Minn.  39,  54  Am.  St.  Rep.  613,  61 
N.  W.  68;  Goodwin  v.  Provident  Sav.  Life 
Assur.  Asso.  97  Iowa,  220,  32  L.  R.  A.  473, 
59  Am.  St.  Rep.  411,  66  N.  W.  157;  Simp- 
son v.  Life  Ins.  Co.  115  N.  C.  393,  20  S.  E. 
517;  Mutual  Reserve  Fund  Life  Asso.  v. 
Payne  (Tex.  Civ.  App.)  32  S.  W.  1063; 
Murray  v.  State  Mut.  L.  Ins.  Co.  22  R.  L 
524,  63  L,  R,  A.  742,  48  Atl.  800;  Kline  v. 
National  Ben.  Asso.  Ill  Ind.  462,  60  Am. 
Rep.  703,  11  N.  E.  620.  In  interpreting  in- 
contestable clauses,  several  well-known  rules 
of  construction  are  adopted  as  being  pecu- 
liarly applicable  to  contracts  of  this  class. 
One  of  these  rules  of  construction  is  that 
such  contracts  are  to  be  liberally  construed 
in  favor  of  the  insured.  In  First  Nat.  Bank 
v.  Hartford  F.  Ins.  Co.  95  U.  S.  673,  24  L. 
ed.  563,  it  was  said  that,  "the  policy  having 
been  prepared  by  the  insurers,  it  should  be 
construed  most  strongly  against  them."  In 
Thompson  v.  Phenix  Ins.  Co.  130  U.  S.  297, 
34  L.  ed.  408,  10  Sup.  Ct.  Rep.  1019,  it  was 
said :  "If  a  policy  is  so  drawn  as  to  require 
interpretation,  and  to  be  fairly  susceptible 
of  two  different  constructions,  the  one  will 
be  adopted  that  is  most  favorable  to  the 
insured."  See  also,  Massachusetts  Ben.  Life 
Asso.  V.  Robinson,  104  Ga.  277,  42  L.  R.  A. 
261,  30  S.  E.  918.  In  the  Am.  &  Eng.  Enc 
of  Law,  vol.  19,  2d  ed.  p.  80,  it  is  said:  "In 
regard  to  matters  which  would  have  the  ef- 
fect of  defeating  or  destroying  the  contract, 
if  there  is  a  reasonable  doubt  as  to  the  ex- 
tent of  the  application  of  the  incontestable 
clause  it  must  be  solved  in  favor  of  the  bene- 
ficiary, and  stipulations  in  the  policy  to  the 
contrary  must  yield.  Thus  it  has  been  held 
that  a  clause  in  the  policy  providing  that 
'if  the  terms  of  this  contract  be  complied 
with  it  shall  be  incontestable  after  one  year 
from  its  date,'  though  the  meaning  is  some- 
what doubtful,  will  relieve  the  insured  from 
the  effect  of  a  false  warranty  after  the  ex- 
piration of  one  year.  ...  So  it  has  iK'en 
held  that  where  a  policy  omits  the  'suicide 
clause,'  but  contains  a  clause  making  it  ab- 
solutely incontestable  from  the  date  of  its 
delivery  and  acceptance,  except  for  nonpay- 
ment of  premiums  or  misstatement  of  age, 
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intentioTKil  euicide  while  sane,  although 
technically  a  crime,  cannot  be  set  up  as  a 
defense  under  another  clause  of  the  policy 
in  effect  providing  that  death  *in  conse- 
quence of  or  in  violation  of  law'  is  not  a 
risk  covered  by  the  policy." 

So,  in  Mareck  v.  Mutual  Reserve  Fund 
Life  Atiso.  G2  Minn.  41,  54  Am.  St.  Rep.  615, 
C4  N.  W.  69,  it  was  said:  "If  there  is  a 
reftsonable  doubt  as  to  the  extent  of  the  ap- 
plication of  the  'incontestable  clause,'  it 
must  be  solved  in  favor  of  the  beneficiary. 
This  clause  was  inserted  in  the  contract  by 
the  company  itself.  .  .  .  Another  rea- 
son why  the  insured  might  well  understand 
the  clause  as  meaning  this  [that  is,  that  the 
company  agreed  to  waive  the  condition  as 
to  suicide  after  five  years],  and  why  the 
company  itself  may  have  intended  it  to  have 
that  meaning,  is  the  fact  that  it  is  the  cus- 
tom of  many  life  insurance  companies  to 
limit  the  operation  of  conditions  as  to  sui- 
cide to  a  fixed  period,  and  to  make  their 
policies  thereafter  incontestable  on  that 
ground."  In  the  case  last  referred  to,  of 
Mareck  ▼.  Mutual  Reserve  Fund  Life  Asso. 
there  was  written  in  ink  across  the  face  of 
the  policy,  and  forming  a  part  of  it,  the  fol- 
lowing: "After  five  years  from  the  date  of 
this  certificate,  it  is  incontestable  for  any 
cause,  except  nonpayment  of  dues  or  mor- 
tiLiry  assessments  at  the  times  and  places, 
and  in  the  manner  herein  provided, — the  age 
of  the  member  being  correctly  stated  in  the 
application,  for  this  certificate."  The  age 
of  the  insured  was  correctly  stated  in  his 
application,  and  all  dues  and  mortuary  as- 
8es9mcnt«»  were  duly  paid  up  to  the  time  of 
his  death,  and  more  than  five  years  after 
the  date  of  the  certificate  the  insured  came 
to  his  death  by  his  own  hand;  and  it  was 
there  held  that  the  incontestable  clause  ap- 
plied, and  that  the  company  was  liable  for 
the  full  amount  named  in  the  life  insurance 
policy.  In  Goodwin  v.  Provident  8a v.  Life 
Aasur,  Asso.  97  Iowa,  234,  32  L.  R.  A,  473, 
59  Am.  St.  Rep.  411,  66  N.  W.  159,  it  ap- 
peared that  by  the  terms  of  the  policy  it 
waj»  incontestable  after  tw^o  years  from  its 
date,  except  for  fraud  in  procuring  it,  sub- 
ject, however,  to  stipulations  regarding  pay- 
ments of  premiums  and  extrahazardous  oc- 
cupations, and  it  was  there  said  by  the 
court:  "The  tenets  established  for  the 
guidance  of  courts  in  such  matters  are  well 
understood,  and  no  one  is  better  established 
than  that  in  all  cases  the  policy  must  be 
liberally  construed  in  favor  of  the  assured, 
BO  as  not  to  defeat  without  a  plain  necessity, 
his  claim  for  indemnity.  And  when  the 
words  usee*  may,  without  violence,  be  given 
two  interpretations,  that  which  will  sustain 
the  claim  and  cover  the  loss  should  be  adopt- 
^.  .  .  .  The  proper  construction  of  this 
63L.il  A- 


policy,  taken  in  connection  with  the  appli- 
cation, wc  think,  is  that  the  policy  does  not 
cover  death  by  suicide  occurring  within  two 
years  from  the  date  of  its  delivery,  but  that 
after  two  years  it  is  incontestable  except 
upon  the  grounds  stated  therein.  This  con- 
struction will  give  effect  to  all  the  provisions 
of  the  policy,  and,  as  such  a  result  is  al- 
ways sought  after  by  courts  in  interpreting 
all  classes  of  contracts,  we  are  quite  content 
with  it.  We  are  the  better  satisfied  with 
this  conclusion  because  it  seems  that,  in  life 
insurance,  certain  companies  limit  the  op- 
eration of  the  conditions  as  to  suicide  to  a 
fixed  period,  and  make  their  policies  in- 
contestable on  that  ground  thereafter." 

An  application  of  the  rules  thus  an- 
nounced in  relation  to  these  incontestable 
clauses  in  policies  of  insurance  and  benefit 
certificates  leads  to  the  conclusion  that  the 
appellant  is  estopped  from  denying  its  lia- 
bility to  the  appellee  upon  the  benefit  cer- 
tificate, here  sued  upon,  by  reason  of  the  pro- 
vision contained  in  §  1  of  article  16  of  the 
constitution.  It  is  claimed  by  the  appellant 
that  William  Achterrath  did  not  continue 
in  good  standing  by  reason  of  the  fact  that 
he  committed  suicide.  When  the  constitu- 
tion provides  that  "after  two  years  from 
the  date  of  a  certificate,  the  member  contin- 
uing in  good  standing,  the  only  conditions 
binding  upon  the  member  are  the  agree- 
ments," etc.,  it  is  not  meant  that  by  the 
act  of  taking  his  life  the  member  does  not 
continue  in  good  standing.  The  meaning  is 
that  he  must  continue  to  be  in  good  stand- 
ing during  the  period  of  two  years  after  the 
issuance  or  date  of  the  certificate,  and  up 
to  the  time  of  his  death.  The  loss  of  good 
standing*  as  here  contemplated,  is  not  such 
loss  as  that  occurring  by  the  act  of  death, 
but  the  reference  is  to  such  good  standing 
as  exists  up  to  the  time  of  the  death.  The 
life  of  the  ipsured  is  ended  the  moment  the 
act  of  suicide  is  performed,  and  there  is  no 
inter^'al  for  loss  of  good  standing  in  the  or- 
der. In  the  next  place,  9  1  of  article  14  of 
appellant's  constitution,  as  quoted  in  the 
statement  preceding  this  opinion,  provides 
for  affirmative  action  to  be  taken  by  the 
order  in  case  of  any  offense  against  the  or- 
der being  committed  by  the  member.  The 
accused  must  be  given  an  opportunity  to  be 
heard,  and  evidence  must  be  taken  by  a 
committee,  and  a  report  made  to  the  lodge, 
and  a  vote  had  upon  the  report  or  recom- 
mendations of  the  committee.  As  the' loss 
of  good  standing  of  the  member  must  be 
established  by  a  trial  and  conviction  of  the 
offense  charged  against  him,  it  cannot  be 
said  that  suicide  is  such  a  loss  of  good 
standing  as  is  contemplated  by  S  1  of  article 
16,  as  no  investigation  or  trial  could  occur 
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to  establish  the  loss  of  good  standing  after 
a  uieraber's  death. 

When  a  certificate  of  membership  is  is- 
sued to  a  member,  that  certificate  is  evi- 
dence of  his  good  standing  at  the  time  of 
its  issue,  and  such  good  standing  will  be 
presumed  to  continue  until  there  is  proof 
that  it  no  longer  exists.  A  member  is  said 
to  be  in  good  standing  when  htf  complies 
with  the  laws,  rules,  usages,  and  regula- 
tions of  the  order.  Such  compliance  neces- 
sarily includes  punctual  payment  of  all 
dues  and  assessments  for  which  the  member 
may  become  liable.  Good  standing  also 
means  good  conduct;  that  is,  freedom  from 
the  violation  of  those  requirements  which 
indicate  the  benevolent  purposes  of  the  so- 
ciety, or  express  its  intention  to  insist  up- 
on a  high  standard  of  character  among  its 
members.  High  Court,  I.  0.  of  F.  v.  Zak, 
13G  111.  185,  20  Am.  St.  Kep.  318,  26  N.  £. 
593;  Supreme  Council  R.  T,  of  T,  v.  Curd, 
111  111.  284.  The  words  of  the  certificate 
here  sued  upon  are  as  follows:  "Provided 
always  that  said  member  is  in  good  stand- 
ing in  this  order  at  the  time  of  said  death." 
In  relation  to  words  of  a  similar  kind  we 
said,  in  High  Court,  I,  0.  of  F.  v.  Zak,  136 
111.  180,  20  Am.  St.  Rep.  ^22,  26  N.  £.  594: 
"Under  such  a  constitution  as  that  of  ap- 
pellant, the  loss  of  good  standing  must  be 
shown  by  some  official  action  on  the  part  of 
the  organization.  .  .  .  The  order  is  a 
corporate  body.  The  attitude  of  a  corporate 
body  towards  one  of  its  members  can  only 
be  known  through  its  action  as  such  corpor- 
ate body.  The  only  proper  evidence  of  such 
action  will  be  the  records  or  proceedings 
of  the  organization  itself."  It  is  clear  that, 
inasmuch  as  loss  of  good  standing  on  the 
part  of  a  member  must  be  thus  established 
by  corporate  action,  such  loss  of  good  stand- 
ing does  not  include  the  act  of  the  member 
in  committing  suicide.  See  also  Niblack, 
Accident  Ins.  &.  Ben.  Soc  2d  ed.  99  155- 
157  inclusive;  also  §  323.  At  9  323  of  the 
second  edition  of  Niblack's  work  on  Accident 
Insurance  and  Benefit  Societies,  the  author 
says:  "Proof  that  the  society  recognized 
the  decedent  as  a  member  up  to  a  short  time 
before  his  death,  in  connection  with  the  pre- 
sumption that  all  persons  follow  such  laws, 
rules,  and  regulations  as  they  are  subject 
to,  is  sufficient  evidence  of  the  good  stand- 
ing of  decedent  to  maintain  the  action."  It 
is  not  denied  in  this  case  that  the  deceased, 
William  Achterrath,  paid  all  his  dues,  and 
conformed  in  every  respect  to  such  require- 
ments of  the  society  as  entitled  him  to  a 
good  standing  up  to  the  time  of  his  death, 
independently  and  outside  of  the  fact  that 
he  died  by  his  own  hand.  2  Bacon,  Ben.  Soc. 
2d  ed.  9  414. 

Again,  the  constitution  and  by-laws  of  the 
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appellant  society,  which  are  a  part  of  the 
contract  made  by  it  with  the  deceased,  rec- 
ognized a  distinction  between  loss  of  good 
standing  in  the  society,  and  self-destruction. 
A  member's  certificate  may  become  void  by 
his  loss  of  good  standing  in  the  order,  but 
such  loss  of  good  standing  is  determined, 
as  a  general  thing,  by  a  trial  and  conviction 
in  the  order.  When,  however,  a  member 
takes  his  own  life  no  trial  can  be  had,  and 
none  is  required  by  the  constitution  of  the 
order.  The  act  of  suicide  works  a  forfeiture 
of  the  certificate,  not  because  the  member  is 
thereby  deprived  of  his  good  standing  in 
the  order  at  the  time  of  his  death,  but  be- 
cause, aside  from  all  question  of  good  stand- 
ing, it  is  especially  provided  that  suicide 
in  and  of  itself  shall  defeat  a  recovery.  If 
the  intention  was  that  loss  of  good  stand- 
ing in  the  order  always  occurred  when  death 
was  from  self-destruction,  then  there  would 
be  no  occasion  for  providing  especially 
against  suicide.  In  such  case  it  would  only 
be  necessary  to  provide  generally  that  loss 
of  good  standing  should  work  a  forfeiture 
of  the  policy,  and,  if  the  commission  of  sui- 
cide is  indluded  in  the  loss  of  good  standing, 
the  special  provisions  against  suicide  would 
be  unnecessary. 

Counsel  for  appellant,  however,  claim  that 
suicide  is  a  crime,  and  that,  therefore,  the 
appellant  is  not  liable  under  the  provisions 
of  its  constitution,  which  make  the  certifi- 
cate null  and  void  if  a  member  dies  on  ac- 
count of  the  violation  of  any  criminal  law 
of  any  state,  province,  or  municipality.  But 
suicide  is  not  a  crime  under  the  statutes 
of  this  state.  In  New  York,  although  sui- 
cide is  not  a  crime,  an  attempt  to  commit 
suicide  is  a  crime,  but  it  has  beoi  held  in 
tlmt  state  that  the  fact  that  a  member 
killed  himself  is  not  a  defense  to  an  action 
under  a  provision  of  the  contract  that  it 
should  be  void  if  he  should  die  "in  viola- 
tion of,  or  attempt  to  violate,  any  criminal 
law."  Darrow  v.  Family  Fund  Soc,  116  N. 
Y.  537,  6  L.  R.  A.  495,  15  Am.  St.  Rep.  430. 
22  N.  E.  1093.  In  Kerr  ▼.  Minnesota  Mut. 
Ben.  A880.  39  Minn.  174^  12  Am.  St.  Rep. 
631,  39  N.  W.  312,  where  a  policy  of  in- 
surance provided  that  "if  the  assured  shall 
die  in,  or  in  consequence  of,  the  violation 
of  any  criminal  law  of  any  country,  state, 
or  territory  in  which  the  assured  may  be, 
this  certificate  shall  be  null  and  void,"  it 
was  held  that  death  by  suicide  is  not,  within 
the  proper  meaning  of  the  policy,  to  be  con- 
sidered as  the  violation  of  law  therein  re- 
ferred to;  and  in  that  ease  it  was  said  by 
the  supreme  court  of  Minnesota:  "And  un- 
der the  general  language  here  used,  which 
must  be  construed  favorably  to  the  assured 
and  strictly  as  against  the  company,  the  vio- 
lation of  law    referred    to    in    the  policy 
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ought  not,  we  think,  to  be  construed  to 
mean  or  include  suicide.  Suicide,  though 
strictly  a  crime,  is  not  reckoned  among  of- 
fenses or  violations  of  law,  such  as  the  lan- 
guage of  the  policy  would  be  commonly  un- 
derstood to  refer  to/' 

Counsel  for  appellant  also  say  that,  while 
suiddc  itself  may  not  be  a  crime,  yet  the 
attempt  to  commit  suicide  is  a  crime.  But 
"an  attempt  to  commit  crime  imports  a 
purpose  not  fully  accomplished  to  commit  it. 
It  is  the  attempt  to  commit  suicide  that  is 
the  crime  while  the  taking  of  one's  own  life 
is  no  Wolation  of  the  criminal  law.  .  .  • 
While  the  attempt  to  commit  suicide  is  a 
crime,  the  accomplishment  of  the  purpose 
to  do  so  is  not."  Darrow  v.  Family  .Fund 
Soc.  116  N.  Y.  537,  6  L.  R,  A.  475,  15  Am. 
SU  Rep.  430,  22  N.  £.  1093.  In  the  case  at 
har,  suicide  was  actually  accomplished,  and 
therefore,  it  cannot  be  said  that  the  deceased 
was  guilty  of  the  attempt  to  commit  sui- 
cide. "If  the  act  fails  to  accomplish  its  pur- 
pose, it  constitutes  an  attempt;  but  if  the 
result  of  it  is  the  consummation  of  the  pur- 
pose, the  act  is  not  commonly  designated 
as  an  attempt."  Darroto  v.  Family  Fund 
Soc.  116  N.  Y.  543,  6  L.  R.  A.  498,  15  Am. 
St.  Rep.  435,  22  N.  E.  1095. 

The  benefit  certificate  issued  to  the  de- 
ceased was  issued  January  19,  1899,  and 
his  death  took  place  May  8,  1901,  more  than 
two  years  after  the  issuance  of  the  certifi- 
cate. Inasmuch  as  he  continued  to  be  in 
good  standing  up  to  the  time  of  his  death, 
the  question  arises  as  to  the  meaning  of 
that  part  of  S  1  of  article  16  which  reads 
as  follows:  "The  only  conditions  binding 
upon  the  member  are  the  agreements  as  to 
his  full  compliance  with  the  laws  and  rules 
of  the  association,  and  that  all  dues  and 
assessments  shall  be  paid  as  required.  In 
all  other  respects  the  payment  of  any  sum 
due  under  any  certificate  issued  to  a  mem- 
ber, shall  be  indisputable  and  incontestable." 
After  the  expiration  of  the  two  years  from 
the  date  of  the  certificate,  the  only  condi- 
tions binding  upon  William  Achterrath  were 
the  agreements  as  to  his  full  compliance 
with  the  laws  and  rules  of  the  association, 
and  that  all  dues  and  assessments  should 
have  been  paid  as  required.  It  is  not  de- 
nied that  he  paid  all  dues  and  assessments 
as  retjuired;  and  the  only  question  remain- 
ing is  whether  the  agreements  as  to  his  full 
compliance  with  the  laws  and  rules  of  the 
association  include  or  exclude  the  provisions 
in  regard  to  suicide  and  self-destruction. 

The  certificate  in  this  case  provides  that 
the  statements  and  representations  made  by 
Achterrath  in  the  petition  or  application  for 
his  membership  in  the  circle  shall  be  made 
•  part  of  the  contract  embodied  in  the  cer- 
tif{oate.  When  wc  look  at  the  application 
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for  membership,  we  find  two  agreements  em- 
bodied in  the  eighth  and  ninth  clauses  of  the 
application,  and  following  the  one  upon  the 
other.  By  the  first  of  these  agreements,  Ach- 
terrath says:  'I  further  agree  that  the  order 
sliall  not  be  rcnponsible  under  this  contract, 
if  ...  I  shall  die  .  .  .  by  suicide, 
whether  sane  or  insane,"  etc.  By  the  terms 
of  the  second  agreement,  embodied  in  clause 
9,  he  says:  "I  agree  to  make  punctual  pay- 
ment of  all  dues  and  assessments  for  which 
I  may  become  liable,  and  to  conform  in  all 
respects  to  the  constitution,  laws,  rules,  and 
usages  of  this  order  now  in  force,  or  which 
may  hereafter  be  adopted  by  the  supreme 
circle  thereof."  By  agreeing  that  the  order 
shall  not  be  responsible  under  the  contract 
if  he  should  die  by  suicide,  whether  sane  or 
insane,  he  made  an  agreement  which  stood 
by  itself,  and  was  not  dependent  upon  any- 
thing in  the  constitution,  laws,  rules,  or 
usages  of  the  order.  It  is  not  to  be  pre- 
sumed that,  when  he  made  the  agreement 
embodied  in  the  ninth  clause  of  the  appli- 
cation, it  was  intended  to  repeat  what  was 
agreed  to  in  the  eighth  clause.  Tlierefore, 
when  by.  the  ninth  clause  he  agreed  to  con- 
form in  all  respects  to  the  constitution, 
laws,  rules,  and  usages  of  the  order,  tlie 
intention  evidently  was  to  refer  to  such 
parts  of  the  constitution,  laws,  rules,  and 
usages  of  the  order  as  were  not  embraced  in 
what  was  agreed  to  by  the  terms  of  clause  8. 
If  the  language  in  clause  9  was  broad 
enough  to  cover  the  agreement  that  the 
order  should  not  be  responsible  in  case  of 
his  death  by  suicide,  then  it  was  unneces- 
sary to  make  the  separate  agreement  in  re- 
gard to  dying  by  suicide  which  is  embodied 
in  clause  8.  In  construing  two  clauses  of 
a  contract  following  one  upon  the  other,  a 
construction  will  not  be  adopted  which 
makes  one  a  repetition  of  the  other.  It  is 
true  that,  by  |  5  of  article  10  of  the  consti- 
tution, it  is  provided  that  "if  a  member  dies 
.  by  self-destruction  .  .  .  the 
certificate  of  membership  shall  be  null  and 
void."  But  all  upon  this  subject  that  is 
embodied  in  |  5  of  article  10  of  the  consti- 
tution is  contained  in  the  agreement  made 
by  the  insured  in  clause  8  of  the  application. 
It  is  therefore  to  be  presumed  that  the 
agreement  in  clause  9  of  the  application  did 
not  refer  to  that  part  of  §  5  of  article  10  of 
the  constitution  which  refers  to  self-destruc- 
tion. 

When,  now,  we  come  to  |  1  of  article  16 
of  the  constitution  of  the  order,  we  find  sub- 
stantially the  same  language  which  is  em- 
bodied in  clause  9  of  the  application.  This 
application  is  made  out  upon  a  blank  fur- 
nished by  the  order  itself.  Sections  1  and 
3  of  article  6  of  the  constitution  refer  to  the 
subject  of  filling  out  the  blank  application 
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by  the  Applicant  and  the  signing  of  it  by 
him,  and  to  the  report  of  the  committee  up- 
on the  application,  and  to  the  indorsement  to 
be  made  upon  the  application,  and  to  the 
approval  of  the  application  by  the  supreme 
medical  director,  and  the  return  of  the  same 
to  the  office  of  the  supreme  secretary ;  and  it 
is  spocitlcally  stated  that  "each  application 
for  membership  and  indemnity  must  be  in 
writing  on  blanks  furnished  by  the  order." 
Tlie  agreements,  embodied  in  clauses  8  and  0 
of  the  application  in  the  present  case  are 
parts  of  a  printed  blank  furnished  by  the  or- 
der. Unquestionably,  the  language  of  this 
printed  blank  was  in  the  mind  of  the  order 
when  it  framed  §  1  of  article  16.  The  follow- 
ing words  in  that  section,  to  wit,  "the  agree- 
ments as  to  his  full  compliance  with  the 
laws  and  rules  of  the  association," — are  sub- 
stantially the  same  as  the  language  used  in 
clause  9  of  the  application.  It  is  to  be  pre- 
sumed, therefore,  that  the  reference  in  §  1 
of  article  16  of  the  constitution  is  to  the 
agreement  embodied  in  clause  9  of  the  ap- 
plication, and  not  to  the  agreement  em- 
bodied in  clause  8  of  the  application.  This 
conclusion  receives  indorsement  from  the 
fact  that  in  clause  9  the  agreement  is  "to 
conform  in  all  respects  to  the  constitution, 
laws,  rules,  and  usages  of  this  order,"  etc. 
Tlie  language  in  K  1  of  article  16  is  "the 
agreements  as  to  his  full  compliance  with 
the  laws  and  rules  of  the  association."  It 
will  be  observed  that  in  §  1  of  article  16 
the  word  "constitution"  is  left  out,  and  the 
words  "laws  and  rules"  are  used.  The  pro- 
vision that,  "if  a  member  dies  ...  by 
self-destruction,  .  .  .  the  certificate 
of  membership  shall  be  null  and  void,"  is  a 
part  of  the  constitution  of  the  order;  that 
is  to  say,  it  is  §  5  of  article  10  of  the  consti- 
tution. But  the  agreements  mentioned  in 
5  1  of  article  IG  do  not  refer  to  the  consti- 
tution, but  only  to  the  laws  and  rules  of  the 
association.  It  cannot  be  supposed,  there- 
fore, that  §  1  of  article  16  referred  to  that 
provision  of  the  constitution  embodied  in  § 
5  of  article  10.  It  is  true  that  the  word 
"rules'*  is  sometimes  used  in  a  sense  suf- 
ficiently broad  to  embrace  such  rules  as  are 
embodied  in  the  constitiition  as  well  as  in 
the  by-laws.     But  the  omission  of  the  word 


"constitution"  from  5  1  o^  article  16,  when 
the  same  was  used  in  clause  9  of  the  appli- 
cation, possesses  a  peculiar  significance  with 
reference  to  the  interpretation  of  the  lan- 
guage now  under  consideration. 

It  is  thus  apparent  that  if,  after  two 
years  from  the  date  of  the  certificate,  the 
member  continued  in  good  standing, — and 
such  was  the  fact  in  regard  to  William 
Achterrath, — the  only  conditions  after  that 
date  binding  upon  him  were  the  agreements 
as  to  his  full  compliance  with  the  laws  and 
rules  of  the  association,  and  not  such  other 
agreements  as  were  made  independently  and 
outside  of  the  laws  and  rules  of  the  associa- 
tion. It  follows  that  the  words  "in  all 
other 'respects  the  payment  of  any  sum  due 
under  any  certificate,  issued  to  a  member, 
shall  be  indisputable  and  incontestable," 
were  intended  to  mean  that  the  benefit 
certificate  should  be  incontestable  after  two 
years,  except  for  certain  conditions,  among 
which  suicide  was  not  embraced.  Our 
opinion  is  that  here  the  incontestable  clause 
applies  even  though  the  insured  came  to  his 
death  by  «(uicide.  The  only  conditions  bind- 
ing upon  the  member  remaining  in  good 
standing  after  the  lapse  of  the  two  years 
did  not  embrace  any  agreements  in  regard 
to  suicide  or  death  by  his  own  hand.  At 
any  rate,  the  language  of  §  1  of  article  16 
leaves  it  doubtful  whether  such  was  the 
case  or  not.  This  being  so,  the  rule  applies 
that,  where  there  is  a  reasonable  doubt  as 
to  the  extent  of  the  application  of  the  in- 
contestable clause,  it  must  be  solved  in 
favor  of  the  beneficiary. 

The  action  of  the  trial  court  in  ruling 
upon  the  evidence,  and  in  the  giving  and  re- 
fusal of  instructions,  was  in  accordance  sub- 
stantially with  the  views  here  announced. 
The  judgments  of  the  appellate  and  trial 
courts  were  based  upon  the  theory  that, 
imder  §  1  of  article  16,  the  appellant  was 
estopped  from  refusing  payment  on  ac- 
count of  Achterrath's  death  by  self-destruc- 
tion. We  think  that  they  adopted  the 
correct  theorj%  and  gave  the  correct  in- 
terpretation to  9  1  of  article  16. 

Accordingly,  the  judgment  of  the  Appel- 
late Court  is  affirmed. 


INDIANA  SUPREME  COURT. 

SOUTHERN   INDIANA   RAILWAY   COM- 

PANY,  Appt., 

v. 

Jackson  J.  HARRELL. 

( Ind ) 

1.    A  areneral  exception  to  the  ovemil- 


InST  of  separate  demurrers  to  aeveral 
paragraphs  of  complaint  presents  no  question 
for  the  court  on  appeal. 
2.  A  maMter  Is  not  liable  for  Injnrr  to 
an  employee  from  the  fact  that  a  derrick 
erected  for  the  purpose  of  constructing  a 
stone  pier  under  a  railroad  bridge,  Inclined 


NOTB. — For  vice  princlpalsblp,  as  determined  i  caused  the  injury,  see  also,  In  this  series, 
with  respect  to  the  character  of  the  act  that  I  Lafayette  Bridge  Co.  v.  Olsen,  54  L.  B.  A.  S3, 
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80  fts  to  •wing  the  stones  towards  the  track, 
where  the  injury  was  caused  by  the  negli- 
gent breach,  by  employees,  of  a  custom  never 
to  attempt  to  handle  stones  when  a  train 
was  passing,  in  consequence  of  which  a  sus- 
pended stone  struck  a  moving  train,  and  was 
forced  against  an  employee  to  his  injury. 

8.  A  statute  maklnv  the  master  liable 
for  Injuries  reeel-ved  br  an  employee 
while  obeying  the  order  or  direction  of  a 
vice  principal  does  not  apply  to  orders  which 
are  as  broad  as  the  whole  seryice,  so  that  at 
the  time  of  the  injury  the  person  injured' was 
goTerning  himself  according  to  his  own  Judg- 
ment as  to  what  was  proper. 

4.  A  serTant  assumes  tbe  rlslc  of  In- 
Jury  from  the  negligence  of  fellow  servants 
who  have  been  selected  with  due  care  on 
the  part  of  the  master. 

6.  A  foreman  of  a  brldgre  construction 
vanar  does  not  represent  tbe  master 
iu  directing,  at  a  time  when  a  train  is  pars- 
ing, the  raising,  by  a  derrJck  so  constructed 
as  to  swing  toward  the  track,  of  a  stone  to 
be  placed  in  a  pier  of  a  railroad  bridge,  the 
eifect  of  which  is  that  the  stone  swings 
against  the  train,  and  is  forced  against  an 
employee  to  his  injury. 

6.  A  master  la  not  bound  to  bave  pres- 
ent at  e-verr  moment  a  repreaenta- 
tlTe  at  the  place  where  work  is  being  per- 
formed, to  keep  safe  the  position  whlt;h  an 
employee  may  chance  to  occupy  as  against 
possible  negligence  of  coemployees. 

(October  0,  1903.) 

APPEAL  bj  defendant  from  a  judgment 
of  the  Appellate  Court,  Second  Di- 
vision, which  a^rmed  a  judgment  of  the 
Circuit  Court  for  Greene  County  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed, 

Hie  facts  are  stated  in  the  opinion. 

Mea9r8.  F.  M.  Trissal,  T.  J.  Brooks, 
W.  F.  Brooks,  and  E.  Skort,  for  appel- 
lant: 

The  employer's  liability  act  does  not  ap- 
ply to  railroads  in  process  of  construction. 

Burns's  Rev.  Stat.  1894,  §  7083;  Malone 
T.  Burlington,  C.  JL  d  N,  R,  Co,  61  Iowa, 
320,  47  Am,  Rep.  813,  16  N.  W.  203  j  Deppe 
V.  Chicago,  R,  /.  do  P.  R.  Co,  36  Iowa,  52 ; 
Hehroeder  v.  Chicago,  R.  I.  d  P.  R,  Co.  41 
Iowa,  344;  Smith  v.  Burlington,  C,  R.  d  N. 
R.  Co,  59  Iowa,  73,  12  N.  W.  763. 

The  employer's  liability  act  is  limited  in 
its  operation  and  effect  to  persons,  places, 
appliances,  and  negligent  acts  that  are  par- 
ticularly enumerated  therein. 

Baltimore  d  0,  8.  W.  R,  Co,  ▼.  Little,  149 
rnd.  167,  48  N.  E.  862;  Whitcomb  v.  Stand- 
ard Oil  Co,  153  Ind.  513,  55  N.  E.  440. 

It  must  appear  that    the    person    whose 


negligence  caused  the  injury  was  in  the 
service  of  the  defendant;  that  the  injured 
employee  was  bound  to  conform  to  the 
orders  or  direction  of  such  person  at  the 
time  of  the  injury,  was  himself  without 
fault,  and  was  conforming  to  such  orders  or 
directions  at  the  time  of  the  injury. 

Indianapolis  Gas  Co,  v.  Shumack,  23  Ind. 
App.  87,  54  N.  E.  414. 

It  is  error  to  instruct  the  jury  that  the 
sen'ant  assumes  only  the  risks  from  the 
dangers  of  which  he  has  knowledge,  without 
instructing  that  he  assumes  the  risks  which 
by  the  use  of  ordinary  care  and  diligence 
would  have  been  known  to  him. 

Pennsylvania  Co,  v.  Ebaugh,  152  Ind.  531, 
53  N.  E.  763;  Wabash  R,  Co,  v.  Ray,  152 
Ind.  392,  51  N.  E.  020;  Whitcomb  v.  Stand- 
ard Oil  Co.  153  Ind.  513,  55  N.  E.  440; 
Rattatcay  v.  Atlanta  Steel  d  Tin-Plate  Co. 
155  Ind.  507,  58  N.  E.  718;  Rietman  v. 
Stolte,  120  Ind.  314,  22  N.  E.  304;  Indiana, 
B.  d  W,  R,  Co.  V.  Dailey,  110  Ind.  75,  10  N. 
E.  031. 

A  servant  enpiged  in  constructing  a  rail- 
road, and  bridges  for  the  railroad  under 
eon:>-truction,  having  an  equal  opportunity 
to  know  of  the  dangers,  assumes  all  the 
risks  incident  to  the  employment. 

Baltimore  d  0,  8.  W,  R.  Co.  v.  Welsh,  17 
Ind.  App.  505,  47  N.  E.  182 ;  Evansville  d  R. 
R.  Co,  V.  Henderson,  142  Ind.  596,  42  N.  E. 
216;  Bedford  Belt  R,  Co,  v.  Brown,  142  Ind. 
659,  42  N.  B.  359. 

A  master  is  not  liable  to  a  servant  for  an 
injury  caused  by  the  negligence  of  a  fellow 
sei-vant. 

Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

A  foreman  is  a  fellow  servant  with  those 
working  with  him. 

ibid.;  American  Teleph.  d  Teleg.'  Co.  v. 
Botvcr,  20  Ind,  App.  32,  49  N.  E.  182; 
Perigo  v.  Indianapolis  Brewing  Co.  21  Ind. 
App.  338,  52  N.  E.  462;  Justice  v.  Pennsyl- 
vania Co.  130  Ind.  321,  30  N.  E.  303;  New 
Pittsburgh  Coal  d  C.  Co.  v.  Peterson,  14 
Ind.  App.  034,  43  N.  E.  270,  136  Ind.  398, 
43  Am.  St.  Rep.  327,  35  N.  E.  7;  Louis- 
ville, y.  A.  d  C.  R.  Co.  v.  Isom,  10  Ind. 
App.  691,  38  N.  E.  423. 

The  employee  assumes  all  the  ordinary 
and  usual  risks  incident  to  the  service,  and 
all  that  are  known  to  him,  or  by  the  exer- 
cise of  ordinary  care  and  diligence  could  be 
known  to  him. 

Mielke  v.  Chicago  d  N.  W.  R.  Co.  103 
Wis.  1,  74  Am.  St.  Rep.  834,  79  N.  W.  22; 
Louisville,  E.  d  St.  L.  Consol.  R.  Co.  v. 
Mantling,  131  Ind.  528,  31  Am.  St.  Rep.  443, 
31  N.  E.  187;   Wabash  Paper  Co.  v.  Webb, 


and  note;  Norton  Bros.  v.  Nadebok.  54  L.  R.  A. 
842;  Wellston  Coal  Co.  y.  Smith,  55  L.  R.  A. 
99:  Swift  ft  Co.  V.  Blelse,  67  L.  R.  A.  147; 
Kelly  T.  New  Haven  S.  B.  Co.  57  L.  R.  A.  494 ; 
63L.il  A. 


Southern  P.  Co.  v.  Schoer,  57  L.  R.  A.  707  ;  and 
Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  58 
L.   R.  A.  808. 
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146  Ind.  303,  46  N.  E.  474;  Ro8$  ▼.  Union 
Cement  d  Lime  Co,  25  Ind.  App.  463,  68  N. 
E.  600. 

A  servant  having  access  to  a  safe  place  in 
which  to  work,  and  choosing  a  dangerous 
place,  who  is  thereby  injured,  cannot  re- 
cover damages  of  his  employer  for  such 
injury. 

Consolidated  Stone  Co,  v.  Redmon,  23  Ind, 
App.  319,  55  N.  £.  454 

The  fellow-servant  doctrine,  and  the  rule 
of  assumed  risk,  are  still  honored  in  states 
in  which  employers'  liability  acts  have  been 
passed. 

Hawk  v.  MoLeod  Lumber  Co,  166  Mo.  121, 
Co  S.  W.  1022;  (yyeil  v.  O'Leary,  164  Mass. 
387,  41  N.  E.  062;  Cunningham  v.  Lynn  d 
B.  Street  R,  Co,  170  Mass.  298,  49  N.  E. 
440;  Brittain  v.  West  End  Street  R.  Co, 
168  Mass.  10,  46  N.  E.  Ill;  Cashman  v. 
Chase,  156  Mass.  342,  31  N.  £.  4;  Shaffers 
V.  General  Steam  2fav,  Co.  L.  R.  10  Q.  B. 
Div.  356;  Oshorne  v.  Jackson,  L.  R.  11  Q. 
B.  Div.  619;  Kellard  v.  Rooke,  L.  R.  19  Q. 
B.  Div.  585,  L.  R.  21  Q.  B.  Div.  367; 
Birmingham  R.  ds  Electric  Co.  v.  Allen,  99 
Ala.  359,  20  L.  R.  A.  457,  13  So.  8;  Postal 
Teleg.  Cahle  Co,  v.  Hulsey,  115  Ala.  193,  22 
So.  854 ;  Whitcomh  v.  Standard  Oil  Co.  153 
Ind.  513,  55  N.  E.  440;  Pittsburgh,  C,  C,  d 
St.  L,  R.  Co.  V.  Moore,  152  Ind.  345,  44  L. 
R.  A.  638,  53  N.  E.  290;  Baltimore  d  0,  S. 
W,  R,  Co,  V.  Little,  149  Ind.  167,  48  N.  E. 
b62. 

The  tests  in  determining  whether  the  act 
was  one  of  superintendence  or  of  carrying 
on  the  work  are,  whether  it  was  an  unusual 
signal  or  direction,  whether  it  was  such  as 
was  common  during  the  progress  of  the 
work,  vhether  it  related  to  the  work,  or  to 
some  innovation  in  it,  or  to  something  un- 
usual in  its  progress,  and  whether  the  acci- 
dent might  not  have  happened  on  any  other 
day  while  the  work  was  progressing. 

Chicago  d  A.  R.  Co.  v.  May,  108  111.  288; 
Gall  V.  Bccksiein,  173  111.  187,  50  N.  E.  711; 
Westville  Coal  Co,  v.  Schwartz,  177  111. 
273,  52  N.  E.  270;  Illinois  C.  R,  Co,  v. 
Bolton,  99  Tenn.  273,  41  S.  W.  442;  Hussey 
V.  Coger,  112  N.  Y.  614,  3  L.  R.  A.  659,  8 
Am.  St.  Rep.  787,  20  N.  E.  556. 

The  fact  that  Gratzer  may  have  given  the 
signal  too  soon  did  not  change  his  relation 
to  the  appellee. 

Libby,  Mo  N,  d  L.  v.  Scherman,  146  111. 
640,  37  Am.  St.  Rep.  191,  34  N.  E.  801; 
Norton  Bros.  v.  Nodcbok,  190  111.  595,  54  L. 
R.  A.  842,  60  N.  E.  843;  Taylor  v.  Evans- 
ville  d  T,  H.  R.  Co.  121  Ind.  124,  6  L,  R.  A. 
584,  IC  Am.  St.  Rep.  372,  22  N.  E.  876; 
'William  Graver  Tank  Works  v.  O'Donnell, 
191  111.  236,  60  N.  E.  831;  Illinois  C.  R.  Co. 
v.  Atwell,  198  Til.  200,  64  N.  E.  1095;  Slack 
▼.  Harris,  200  111.  00,  65  N.  E.  669;  Weeks 
63  L.  R.  A« 


▼.  Scharer,  49  C.  C.  A.  372,  111  Fed.  335; 
Elliotl^^,  Railroads,  S  1329 ;  Hodges  v.  Stand- 
ard Wheel  Co.  152  Ind.  680,  52  N.  E.  391, 
64  N.  E.  383;  Central  R,  Co,  t.  Keegan,  160 
U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269;  Kemer  v.  Baltimore  d  0,  8.  W.  R.  Co. 
149  Ind.  21,  48  N.  E.  364;  Southern  Indiana 
R,  Co,  V.  Martin,  160  Ind.  280,  66  N.  E.  886. 

Messrs,  John  R.  East,  Bnf  us  H.  East, 
and  MoHenrj    Owen,  for  appellee: 

Tfie  employers'  liability  act  applies  to  all 
railroads  operating  in  this  state. 

Burns's  Rev.  Stat.  1894,  S  7083;  Homer's 
Rev.  Stat.  1897,  fi  5206«;  LouisvilU,  N.  A. 
d  0,  R,  Co,  V.  Wagner,  153  Ind.  420,  53  N. 
E.  927;  Baltimore  d  0,  S,  W,  R,  Co.  v.  Lit- 
tle, 149  Ind.  167,  48  N.  £.  862. 

Appellant  is  liable  in  this  action  under 
the  2d  sulMli vision  of  §  1  of  the  employers' 
liability  act.  John  Gratzer  was  in  chaige 
of  appellant's  work,  authorized  to  order  and 
direct.  He  was  guilty  of  negligence  causing 
appellee's  injuries;  and  at  the  time  of  hu 
injuries  appellee  was  conforming  to  his 
(Gratzer's)  orders,  and  was  in  the  exercise 
of  due  care  and  diligence  for  his  own  safe- 
ty. 

Bums's  Rev.  Stat.  1894 ;  Louisville,  N,  A, 
d  C.  R,  Co,  v.  Wagner,  153  Ind.  420,  53  N. 
E.  927. 

Appellant  is  liable  in  this  action  at  com- 
mon law. 

Nail  V.  Louisville,  N,  A.  d  0,  R,  Co,  129 
Ind.  260,  28  N.  E.  183,  611;  Louisvaie,  E.  d 
St,  L.  Consol,  It,  Co.  v.  Banning,  131  Ind. 
528,  31  Am.  St.  Rep.  443,  31  N.  E.  187; 
Louisville,  E.  d  St.  L.  R,  Co,  v.  Berry,  2 
Ind.  App.  427,  28  N.  E.  714;  Bra^l  Block 
Coal  Co.  V.  Eoodlet,  129  Ind.  327,  27  N.  B. 
741. 

It  aflBrmatively  appears  from  the  record 
that  the  verdict  of  the  jury  was  right  upon 
the  evidence  in  this  case,  and  the  judgment 
will  not  be  reversed  on  account  of  all^;ed 
erroneous  instructions. 

Island  Coal  Co.  v.  Neal,  15  Ind.  App.  15, 
42  N.  E.  953,  43  N.  E.  463;  Shields  v.  State, 
149  Ind.  395,  49  N.  E.  351;  Mode  v.  Beasley, 
143  Ind.  306,  42  N.  E.  727 ;  Stanley  v.  Dunn, 
143  Ind.  495,  42  N.  E.  908 ;  Woods  ▼.  Tipton 
County,  128  Ind.  289,  27  N.  E.  611;  Swaim 
V.  Sxcaim,  134  Ind.  590,  33  N.  E.  792. 

John  Gratzer  was  appellant's  vice  princi- 
pal, both  under  the  statute  and  at  common 
law. 

Nail  V.  Louisville,  N.  A,  d  C,  R.  Co.  129 
Ind.  260,  28  N.  E.  183,  611;  Taylor  v.  Evant- 
ville  d  T.  H.  R.  Co.  121  Ind.  126,  6  L,  R.  A. 
584,  16  Am.  St.  Rep.  372,  22  N.  E.  876; 
Louisville,  N.  A.  d  C,  R.  Co,  v.  Graham,  124 
Ind.  90,  24  N.  E.  668 ;  LouisviUe,  y.  A,  d  C, 
R.  Co.  V.  Wagner,  153  Ind.  420,  53  N.  E. 
927;  Indianapolis  Gas  Co,  Y.  Shumaok,  23 
Ind.  App.  87,  54  X.  E.  414. 
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On  petition  for  rehearing. 

If  Gratzer  stood  in  tne  relation  of  vice 
principal  to  any  of  the  servants,  in  the  giv- 
ing of  the  negligent  order,  then  he  ought  to 
he  held  tc  occupy  the  same  relation  as  to  all 
persons  affected  by  the  order. 

fieno,  Employers'  Liability  Acts,  2d  ed.  p. 
1;  Tkacker  v.  Chicago,  I.  d  L,  B.  Co,  159 
Ind.  82,  59  L.  R.  A.  792,  64  N.  E.  605. 

The  statute  places  the  case  upon  a  princi- 
ple different  from  that  in  support  of  the  co- 
stn'ant's'  rule  and  the  assumption  of  the 
riBk.  Tlie  test  here  is  threefold:  (1)  Was 
the  offending  servant  clothed  by  the  employ- 
er with  authority  to  give  orders  to  the  in- 
jured servant  that  the  latter  was  bound  to 
obey?  (2)  Did  the  injury  result  to  the  lat- 
ter from  the  negligence  of  the  former  while 
conforming  to  an  order  of  the  former  that 
the  injured  sen'ant  was,  at  the  time,  bound 
to  obey?  (3)  Was  the  injured  party  at  the 
time  of  the  injury  in  the  exercise  of  due 
care  and  diligence?  If  these  three  things 
occiu*,  appellee  exliibits  a  good  cause  of  ac- 
tion. 

Louisville,  y.  A.  d  (7.  R.  Co.  v.  Wagner, 
153  Ind.  420,  53  N.  E.  927;  Thacker  v.  Chi- 
cago, I.  rf  L,  R.  Co,  159  Ind.  82,  59  L.  R.  A. 
792,  64  N.  E.  605;  Reno,  Employers'  Liabil- 
ity Acts,  2d  ed.  §  126;  Millvmrd  v.  Midland 
R.  Co.  L.  R.  14  Q.  B.  Div.  68;  Indianapolis 
Goi  Co.  V.  Bhumack,  23  Ind.  App.  87,  54  N. 
E.  114;  Terre  Haute  d  I.  R.  Co.  v.  Ritten- 
house,  28  Ind.  App.  033,  62  N.  E.  295. 

Railroad  companies  are  answerable  for 
the  negligence  of  their  servants  in  charge  of 
Bignals,  telegraph  offices,  switch  yards, 
shops,  roimdhouses,  locomotive  engines,  and 
trains  upon  their  railways,  to  their  em- 
ployees the  same  as  to  strangers. 

Baliimore  d  0,  8.  W,  R.  Co.  v.  Little, 
149  Ind.  167,  48  N.  E.  862;  Baltimore  d  0. 
8.  W.  R.  Co.  V.  Peterson,  156  Ind.  364,  59 
N.  E.  1044;  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co. 
T.  Montgomery,  152  Ind.  1,  71  Am.  St.  Rep. 
301,  49  N.  E.  582. 

It  was  sufficient  if  the  proof  showed  that 
Gratzer  had  charge  or  control  for  the  time 
being,  for  a  temporary  purpose. 

Reno,  Employers'  Liability  Acts,  2d  ed.  | 
110;  Shea  v.  AVu?  York,  N.  H.  d  E.  R.  Co. 
173  Mass.  177,  53  N.  E.  396;  Caron  v.  Bos- 
t<yn.  d  A.  R.  Co.  164  Mass.  523,  42  N.  E.  112; 
Bteffe  V.  Old  Colony  R.  Co.  156  Mass.  262, 
30  N.  E.  1137;  Island  Coal  Co.  v.  Swagger- 
iy,  159  Ind.  664,  62  N,  E.  1103,  65  N.  E. 
1026;  Taylor  v.  Evansville  d  T.  H.  R.  Co. 
121  Ind.  124,  6  L.  R.  A.  684,  16  Am.  St.  Rep. 
372,  22  N.  E.  876. 

Appellee  had  a  right  to  recover  at  com- 
mon law. 

Indiana,  I.  d  I.  R.  Co.  v.  Snyder,  140  Ind. 
•47,  30  N.  E.  912;  2  Bailey,  Personal  Inju- 
ries Relating  to  Master  &,  Servant,  |  1951;  ' 
63L.IL  A, 


Louisville,  N.  A.  d  C  R.  Co.  v.  Oraham,  124 
Ind.  90,  24  N.  E.  668;  Southern  Indiana  R. 
Co.  v.  Martin,  160  Ind,  280,  66  N.  E.  886; 
Columbus  d  I.  C.  R.  Co.  v.  Arnold,  31  Ind. 
174,  90  Am.  Dec  615. 

Gillett,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  for  an  injury  to  the 
person  of  appellee.  He  recovered  in  the 
court  below,  and  the  judgment  was  affirmed 
by  the  second  division  of  the  appellate 
court.  Appellant  appeals  to  this  court  un- 
der the  third  subdivision  of  S  1337/,  Burns's 
Rev.  Stat.  1901,  and  assigns  as  error  here 
that  said  division  erred  in  affirming  the 
judgment  of  the  trial  court.  We  proceed  to 
a  consideration  of  such  assignments  of  error 
in  the  appellate  court  as  were  not  subse- 
quently waived. 

There  were  seven  paragraphs  of  com- 
plaint, and  appellant  demurred  to  each  of 
them.  Its  deuiurrer  was  overruled,  and  it 
reserved  a  general  exception  to  the  ruling. 
Although  appellant  sought  on  appeal  to 
question  severally  said  ruling  as  to  each  of 
said  paragraphs,  yet,  as  the  exception  was 
in  gross,  we  are  compelled  to  hold  that  such 
assignments  of  error  present  no  question  for 
our  consideration.  Noonan  v.  Bell,  159  Ind. 
329,  64  N.  E.  009,  and  cases  there  cited. 

Appellant  further  assigned  as  error  that 
the  Greene  circuit  court  erred  in  overruling 
its  motion  for  a  new  trial.  Among  other 
grounds  for  a  new  trial,  appellant  assigned 
in  said  motion  that  the  verdict  was  contrary 
to  the  evidence,  and,  further,  that  the  ver- 
dict was  contrary  to  law. 

The  evidence  showed  the  following  state 
of  facts:  On  July  5,  1899,  appellant,  a  rail- 
road corporation,  was  engaged  in  the  con- 
struction of  a  railroad  bridge  over  White 
river,  in  the  county  of  Greene.  A  tempo- 
rary work  or  bridge  had  been  built  over  the 
river,  on  which  a  track  had  been  laid.  A 
stone  pier  was  being  built  under  the  struc- 
ture, and  a  number  of  men,  including  ap- 
pellee, were  engaged  in  its  construction, 
under  one  John  Gratzer.  The  necessary 
stone  were  unloaded  from  cars,  and  were 
placed  in  position  by  means  of  a  derrick, 
which  was  erected  upon  a  platform  a  few 
feet  north  of  the  track.  The  derrick's  mast 
was  so  stayed  as  to  give  the  top  a  slight  in- 
clination toward  the  south,  with  the  result 
that  in  handling  a  heavy  stone  it  had  a  ten- 
dency to  swing  toward  the  pier  and  track. 
There  was  evidence  that  the  derrick  was 
purposely  so  constructed,  with  a  view  to  its 
greater  utility;  but  whether  it  can  be  said 
to  have  been  defective  or  no,  by  reason  of 
being  so  constructed,  it  appears  that  appel- 
lee, whose  principal  business  was  to  arrange 
the  tackle  about  the  stone  and  lower  it  from 
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the  cars,  knew  of  such  tendency,  and  had 
helped  to  hold  a  rope  in  keeping  the  boom 
and  suspended  stone  from  swinging  over  the 
track.    There  had  never  been  an  attempt  to 
handle  a  stone  when  the  portion  of  the  track 
that  was  adjacent  was  occupied  by  a  moving 
locomotive  or  cars.     Near  the  close  of  work- 
ing hours  on  tlie  day  in  question  a  locomo- 
tive and  t^vo  or  three  flat  cars  stood  near  the 
east  end  of  said  temporary  bridge.     A  heavy 
stone,  which  had  just  been  unloaded  from 
one  of  said  flat  cars,  lay  upon  the  pier,  occu- 
pying its  intended  place  in  the  top  course. 
A  short  distance  to  the  west  there  were  sev- 
eral flat  cars,  and  still  further  on,  and  near 
the  west  end  of  the  bridge,  were  a  portable 
pile  driver  and  its  car.    Appellee,  who  tes- 
tified that  there  was  nothing  for  him  to  do 
at  that  time,  was  seated  upon  a  projecting 
bent.     He  had  not  received  a  command  as  to 
what  place  ho  should  occupy.    The  conduc- 
tor of  the  train  said  to  Gratzer,  "John,  are 
you   going   in    with    us?"    The    latter    an- 
swered that  he  and  his  men  were  going  to 
set  the  stone  and   return  on  a  hand  car. 
After  about  two  minutes,  occupied  by  the 
men  in  charge  of  the  train  in  coupling  the 
flat  c^rs  and  the  pile  driver  and  its  car  to- 
gether, the  train,  as  thus  made  up,  started 
east,  and,  before  the  pile  driver  reached  the 
pier,  the  train  was  moving  at  a  speed  of 
from  3  to  6  miles  an  hour.     In  the  mean- 
time Gratzer  ordered  one  of  the  men  to  sig- 
nal   the   stationary   engineer   to   raise   the 
stone  a  little,  it  being  necessary  to  make  a 
mortar  bed  imder  it.     The  signal  was  given, 
and  the  stono  was  raised  about  2  feet  before 
the    pile    driver    had    passed.    Three    men, 
Courtney,    Clemmons,    and    Polland,    were 
holding  the  stone  away  from  the  track,  by 
means  of  a  rope,  after  the  stone  was  raised 
above  the   course   in   which   it  had   rested, 
Clemmons  and  Polland  let  go  of  the  rope, 
Clemmons  going  to  get  his  trowel  and  Pol- 
land going  to  get  mortar.     Courtney  was 
thus  left  to  hold  the  stone  alone,  and,  as  it 
proved  too  hea\7  ^or  him,  he  abandoned  the 
rope,   and   sought  a   place   of   safety.    The 
boom    then   swung  around,   and  the   chain 
which  held  the  suspended  stone  caught  on 
the  running  board  of  the  pile  driver.    This 
caused  the  stone  to  swing  east,  and  as  it 
swung  back  it  struck  appellee,  crushing  one 
of    his    feet    and    injuring    the    other.     It 
seems  to  have  been  but  a  brief  interval  after 
the  stone  swung  clear  until  the  chain  caught 
on  the  running  board,  as  a  number  of  ap- 
pellee's witnesses  in  effect  testified.     Appel- 
lee's witness  Helms,  who  was  on  the  third 
or  fourth  car  east  of  the  pile  driver,  testi- 
fied that  the  stone  was  not  suspended  as  he 
passed  the  derrick,  and  that  he  was  looking 
to  see  that  all  fall  lines  were  clear.    Grat- 
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zer  had  exclusive  charge  of  the  stonework. 
He  directed  the  men  and  worked  himself. 

The  various  parographs  of  complaint  rest 
on  various  theories.  Negligence  is  charged 
against  appellant  in  the  construction  of  the 
derrick,  and  also  against  Gratzer  and  the 
conductor  and  the  engineer  severally.  There 
is  no  charge  that  appellant  did  not  exercise 
due  care  in  the  selection  of  said  employees. 
Appellee's  counsel  say  of  the  complaint: 
''Tlie  first  five  paragraphs  minutely  describe 
all  the  conditions  and  concurring  causes  of 
the  injury.  The  sixth  paragraph  is  intend- 
ed to  be  pleaded  under  the  2d  subdivision  of 
§  1  of  the  employers'  liability  act.  The 
seventh  paragraph  charges  negligence 
against  the  engineer  of  the  train  and  tlie 
conductor,  and  also  against  Gratzer,  charg- 
ing them  all  as  vice  principals  under  the  4th 
subdivision  of  the  act."  There  was  not  a 
scintilla  of  evidence  supporting  the  theory 
that  either  the  conductor  or  the  engineer 
was  negligent.  Neither  of  them  is  shown  to 
have  kno\\ni  that  the  stone  was  suspended  or 
to  have  had  any  reason  to  apprehend  that  it 
was.  Tlie  manner  in  which  the  derrick  wps 
constructed  does  not  appear  to  have  been  the 
proximate  cause  of  the  accident.  The  der- 
rick possessed  a  particular  utility  when  con- 
structed as  it  was,  and  it  was  ordinarily 
safe  so  long  as  it  was  used  in  accordance 
with  the  established  custom  that  the  evi- 
dence shows  had  before  obtained.  It  was  a 
master's  duty  to  have  the  derrick  properly 
constructed  and  maintained,  but  appellant 
was  not  hound  to  apprehend  that  its  servant 
might  put  the  same  to  a  negligent  use, — a 
use  wholly  contrary  to  the  custom  that  had 
obtained  before  the  accident.  See,  on  the 
subject  of  proximate  cause,  Enochs  v.  Pitts- 
burgh,  C.  C.  d  8i.  L,  R.  Co,  145  Ind.  635,  44 
N.  E.  65S;  1  Thomp.  Neg.  §§  43  et  seq. 

This  brings  us  to  the  question  as  to 
whether  appellant  was  responsible  for  the 
negligence  of  Gratzer,  assuming  that  he,  as 
well  as  Clemmons  and  Polland,  was  guilty 
of  negligence.  As  to  the  employers'  liabil- 
ity act  (Burns's  Rev.  Stat.  1901,'  §§  7083  et 
seq.),  it  is  evident  that  appellant  is  not  lia- 
ble under  the  2d  subdivision  of  the  1st  sec^ 
tiou.  That  subdivision  was  not  intended  to 
create  a  liability  based  on  an  order  or  direc- 
tion, where  such  order  or  direction  was  as 
broad  as  the  whole  service,  and  where  the 
injured  servant,  without  the  compulsion  of 
an  order  or  direction  from  one  whose  order 
or  direction  ho  was  required  to  obey,  was  at 
the  time  governing  himself  according  to  his 
own  judgment  as  to  what  was  proper.  In 
so  far  as  the  4th  subdivision  of  said  section 
is  concerned,  it  does  not  appear  that  Grat- 
zer belonged  to  any  of  the  classes  of  serv- 
ants particularly  mentioned  therein.  Tfie 
latter  part  of  said  subdivision  is  not  any 
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broader  than  the  oommon  law  upon  the  sub- 
ject; so  we  may  as  well  consider  the  remain- 
ing question  as  to  liability  from  that  stand- 
point. 

Assimiing  that  GraUer  was  negligent,  as 
we  have  before  done,  it  would  follow  that 
appellant  mi^t  have  been  liable  to  a  stran- 
ger^ undisr  the  rule  of  respondeat  superior, 
had  he  been  in  appellee's  place.  But  in  ap- 
pellee's case  negligence  could  not  be  predi- 
cated on  his  injury  if  it  was  a  result  of  one 
of  the  risks  of  the  service,  because  as  to 
those  risks  which  the  servant  assumes  there 
is  no  duty.  American  Rotting  MiU  Co,  v. 
HuUinger  (Ind.)  67  N.  E.  986;  Fitzgerald 
V.  Connecticut  River  Paper  Co,  155  Mass. 
165,  31  Am.  St.  Rep.  537,  29  N.  £.  4G4.  . 

When  the  contract  of  service  is  entered 
into  the  master  impliedly  contracts  that  he 
will  exercise  ordinary  core  in  the  selection 
and  retention  of  the  employee's  ooservants, 
and  such  employee  impliedly  contracts  that, 
this  requirement  complied  with,  he  will  as- 
sume, as  one  of  the  risks  of  the  service,  the 
perils  of  injury  from  the  negligence  of  such 
ooservants.  If  appellee  has  made  out  a 
case,  it  must  appear  that  in  giving  the  or- 
der to  raise  the  stone  Gratser  was  acting  as 
a  vice  principal,  and  not  as  a  mere  fellow 
servant.  The  controlling  consideration  in 
determining  whether  an  employee  is  a  vice 
principal  is,  not  his  comparative  rank,  not 
his  authority  to  command,  and  not  his  au- 
thority to  employ  and  discharge,  but  wheth- 
er he  is  the  representative  of  the  master 
in  respect  to  those  duties  which  the  master 
cannot  escape  by  a  delegation  of  thenu 
Indiana  Oar  Co,  v.  Parker,  100  Ind.  181; 
New  Pittnhurgh  Coal  d  C,  Co,  v.  Peterson, 
136  Ind.  308,  43  Am.  St.  Rep.  327,  35  N.  £. 
7;  Robertson  v.  Chicago  d  E,  R,  Co,  146 
Ind.  486,  45  N.  £.  655;  Southern  Indiana  R, 
Co.  y.  Martin,  160  Ind.  280,  66  N.  £.  886; 
and  see  further  monographic  note,  Lafayette 
Bridge  Co,  v.  Olsen,  54  L.  R.  A.  33.  One  of 
the  leading  duties  of  a  master,  except  in  in- 
stances when  it  can  be  said  that  the  com- 
plaining servant  has  assumed  the  particular 
risk,  is  to  use  ordinary  care  to  keep  the 
place  where  such  servant  is  employed  in  as 
safe  a  condition  as  the  nature  of  the  em- 
ployment fairly  admits  of.  To  make  the 
above  statement  certain  requires  a  consider- 
ation of  the  meaning  of  the  word  "place."^ 
If  by  this  it  is  meant  that  the  master,  by 
himself  or  representative,  must  be  always 
present  to  ward  off  every  transient  peril 
that  may  menace  the  servant  in  the  partic- 
ular spot  or  place  that  he  may  chance  to  oc- 
cupy while  engaged  in  the  performance  of 
his  work,  then  it  must  be  affirmed  that  the 
rule  of  law  devolves  upon  the  master  a  duty 
that  in  many  instances  it  would  be  wholly 
impracticable  to  discharge.  A  railroad 
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company  could  scarcely  employ  vice  princi- 
pals enough  to  make  it  sufficiently  argus- 
eyed  to  guard  its  servants  to  that  extent. 
l«^trthermore,  it  is  to  be  observed  that  in 
some  lines  of  business,  like  the  operation-  of 
a  railroad,  many  servants  are  employed 
whose  respective  duties  are  so  correlated 
that  in  the  very  forwarding  of  the  master's 
business  they  are  protecting  the  lives  and 
limbs  of  their  coservants;  and  if  some  limi- 
tation be  not  put  upon  the  word  "place,"  as 
respects  transient  dangers  in  the  conducting 
of  the  details  of  the  business,  then  every  one 
of  such  servants  becomes,  for  some  purposes, 
a  vice  principal,  and  the  integrity  of  the  co- 
servant  rule  is  destroyed. 

In  Fraser  v.  Red  River  Lumber  Co,  45 
Minn.  235,  47  N.  W.  785,  it  was  said: 
"While  we  have  no  disposition  to  impinge 
upon  the  just  and  salutary  rule  that  makes 
it  the  primary  duty  of  the  master  to  furnish 
to  his  servants  safe  instrumentalities  and 
places  for  work,  yet  we  are  satisfied  that  in 
many  cases  the  courts,  by  indulging  in  too 
much  refined  and  artificial  reasoning,  have 
carried  the  rule  altogether  too  far,  and  have 
otten  held  the  master  liable  in  eases  where 
the  untutored  minds  of  laymen,  in  the  exer- 
cise merely  of  common  sense,  would  unhesi- 
tatingly say  that  the  master  had  not  been 
derelict  in  the  performance  of  any  duty  to- 
wards his  servants.  When  it  is  considered 
that,  where  numerous  employees  are  all  en- 
gaged in  prosecuting  the  same  general  ob- 
ject, there  is  hardly  one  of  them  whose  du- 
ties do  not,  in  part  at  least,  in  some  way  re- 
late to  or  affect  the  safety  of  the  instrumen- 
talities with  which,  or  of  the  places  in 
which,  the  others  work,  it  is  easy  to  see. that 
the  rule  referred  to  may  be,  as  it  often  has 
been,  carried  so  far  as  to  practically  abro- 
gate the  whole  doctrine  of  'common  employ- 
ment.' We  shall  not  attempt  to  do  what  no 
court  has  yet  been  able  to  do,  v%»,,  to  form- 
ulate a  statement  of  the  rule  that  will  fur- 
nish a  test  by  which  to  determine  every 
case;  but  we  may  suggest  that,  in  our  opin- 
ion, an  important  consideration,  often  over- 
looked, is  whether  the  structure,  appliance, 
or  instrumentality  is  one  which  has  been 
furnished  for  the  work  in  which  the  serv- 
ants are  to  be  engaged,  or  whether  the  fur- 
nishing and  preparation  of  it  is  itself  part 
of  the  work  which  they  are  employed  to  per- 
form. If  it  be  the  latter,  then,  as  it  is  well 
settled  by  our  decisions,  the  master  is  not 
liable." 

In  Perry  v.  Rogers,  157  N.  Y.  251,  61  N. 
£.  1021,  Parker,  Gh.  J.,  observes  that,  "un- 
der the  guise  of  an  application  of  the  rule 
requiring  a  master  to  furnish  a  reasonably 
safe  place  for  his  servants  to  work  in,  other 
attempts,  before  this,  have  been  made  to  de- 
prive a  defendant  of  the  benefit  of  another 
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equolly  weti-scttled  and  just  rule  of  the  law 
of  negligence,  that  a  party  shall  not  be  held 
responsible  to  a  servant  for  an  injury  occa- 
sioned by  the  neglect  of  a  competent  coem- 
ployee.*'* 

As  was  said  in  the  decision  of  Butler  v. 
Tovm^endy  126  N.  Y.  105,  26  N.  E.  1017: 
''A  place,  in  its  broad  sense,  is  never  safe  in 
whlcli  an  accident  happens,  and  an  accident 
always  happens  in  some  place,  and  so  the 
master  might  almost  become  an  insurer.'' 

In  line  with  the  above  observations  are 
the  following  expressions  from  the  decision 
of  Hermann  v.  Port  Blakely  Mill  Co.  71 
Fed.  853:  "The  word  'place,'  in  my  judg- 
ment, means  the  premises  where  the  work  is 
being  done,  and  does  not  comprehend  the 
negligent  acts  of  fellow  servants,  by  reason 
of  w^hich  the  place  is  rendered  unsafe  or 
dangerous.  The  fact  that  the  negligent  act 
oi  a  fellow  servant  renders  a  place  of  work 
unsafe  is  no  sure  and  safe  test  of  the  mas- 
ter's duty  and  liability  in  this  respect,  for 
it  may  well  be  said  that  any  negligence 
which  results  in  damage  to  someone  makes 
a  particular  spot  or  place  dangerous  or  un- 
safe. To  so  hold  would  virtually  be  making 
the  master  responsible  for  any  negligence  of 
a  fellow  servant  which  renders  a  place  of 
work  unsafe  or  dangerous.  It  would  be  do- 
ing the  very  thing  which  it  is  the  policy 
and  object  of  the  general  rule  not  to  do. 
It  M'ould  create  a  liability  which  the  master 
oould  not  avoid  by  the  exercise  of  any  de- 
gree of  foresight  or  care."  To  the  same  ef- 
fect, see  Armour  v.  Hahn,  111  U.  S.  313,  28 
L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Baird  v. 
Reilly,  35  C.  C.  A.  78,  63  U.  S.  App.  157,  92 
Fed.  884 ;  Cleveland,  0.  C.  d  8t.  L.  R.  Co,  v. 
Brown,  20  C.  C.  A.  147,  34  U.  S.  App.  759, 
73  Fed.  970;  Minneapolis  v.  Lundin,  7  C.  C. 
A.  344,  19  U.  S.  App.  245,  58  Fed.  525. 

"The  test  of  liability,"  said  the  court  in 
Sofield  v.  Otiggenheim  Smelting  Co.  64  N.  J. 
L.  605,  50  L.  R.  A.  417,  46  Atl.  711,  "is 
not  the  safety  of  the  place  or  appliance  at 
the  instant  of  injury,  but  the  character  of 
the  duty  the  negligent  performance  of  which 
caused  the  injury."  In  the  case  of  The 
Queen,  40  Fed.  694,  we  find  the  following 
language:  "It  would  be  absurd  to  say  that 
the  owners  owed  a  duty  to  the  seamen  that 
too  long  a  hawser  should  never  be  used,  or 
that  signals  in  a  fog  should  be  properly 
given  by  their  own  vessel.  These  details  be- 
long to  the  ordinary  work  of  navigation, 
and  to  the  men  employed  to  conduct  it.  As 
to  this  work,  the  owners  owe  no  duty  to  the 
officers  or  seamen  to  see  it  properly  per- 
formed." 

In  the  endeavor  to  so  correlate  the  deep- 
rooted  doctrines  relative  to  the  master's 
duty  to  his  servant  and  the  servant's  as- 
sumption of  risk  with  respect  to  his  coero- 
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ployecs  as  to  maintain  such  doctrines  in  a 
proper  relation,  we  find  it  stated  by  the 
courts  that  the  master  is  not  liable  to  his 
servant  for  the  negligence  of  his  coser\-ants 
in  respect  to  the  details  of  the  work 
[Central  R.  Co.  v.  Keegan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct,  Rep.  269;  South- 
ern Indiana  R.  Co.  v.  Martin,  100  tnd.  2S0, 
66  N.  K.  886 ;  O'Brien  v.  American  Dredging 
Co.  53  N.  J.  L.  291,  21  Atl.  324;  Baird  v. 
Reilly,  35  C.  C.  A.  78,  63  U.  S.  App.  157,  92 
Fed.  884;  Uussey  v.  Coger,  112  N.  Y.  G14, 
3  L.  R.  A.  559,  8  Am.  St.  Rep.  787,  20  N.  E. 
556;  (ieoghegan  v.  Atlas  S.  8.  Co.  3  Misc. 
224,  22  N.  Y.  Supp.  749)  ;  that  he  is  not 
bound  to  protect  his  servant  against  the 
mere  transitory  perils  that  the  execution  ol 
the  work  occasions  {Whittaker  v.  Bent.  167 
Mass.  588»  46  N.  E.  121 ;  Meehan  v.  Upcirg 
Mfg.  Co.  172  Mass.  375,  52  N.  E.  518} ;  and 
that  he  is  not  liable  merely  because  a  co- 
servant  negligently  handles  appliances  in 
such  a  way  as  to  occasion  injury  to  an  em- 
nloyee  ( Hoicard  v.  Denver  d  R.  O.  R.  Co.  26 
Fed.  837;  St.  Louis,  I.  M.  t£-  S.  R.  Co.  v. 
Needham,  25  L.  R.  A.  833,  11  C.  C.  A.  56,  27 
U.  S.  App.  227,  63  Fed.  107;  Snow  v.  Uousa- 
tonic  R.  Co.  8  Allen,  441,  85  Am.  Dec  720; 
Jones  v.  Granite  Mills,  126  Mass.  84,  30  Am. 
Rep.  661;  Baron  v.  Detroit  d  C.  Steam  2iav. 
Co.  91  Mich.  685,  62  N.  W.  22). 

In  Hodges  v.  Stajtdard  Wheel  Co.  152  Ind. 
680,  62  N.  E.  393,  54  N.  £.  383,  it  was  said: 
"That  appellee  did  not  owe  to  appellant,  as 
its-  employee,  under  the  circumstances,  the 
leg^l  duty  to  support  the  rims  in  question 
by  the  hands  of  some  one  of  its  agents  or 
representatives,  in  the  manner  as  Huey  was 
doing  just  previous  to  the  accident,  is  cer- 
tainly evident.  If  it  could  be  said  to  be 
charged  with  that  duty,  then  every  corpora- 
tion engaged  in  the  same  line  of  business  as 
it  was  would,  in  legal  contemplation,  be  re- 
quired to  be  present  at  ail  times  .  .  . 
at  its  factory  when  lumber,  timber,  or  iron, 
or  other  heavy  material  of  like  character, 
was  being  handled  or  moved  by  some  of  its 
employees,  and  by  the  hands  of  such  agents 
or  representatives  prevent  such  iron,  timber, 
or  lumber,  or  other  material  connected 
therewith  from  slipping  and  falling  upon 
said  employees,  and  thereby  injuring  them.'* 

It  has  been  said  that  the  boundary  line 
between  the  act  of  the  master  and  the  act  of 
an  employee  is  sometimes  quite  vague  and 
shadowy.  Vitto  v.  Keogan,  16  App.  Div. 
329,  44  N.  y.  Supn.  1;  Hankins  v.  A^eii? 
York,  L.  E.  d  W.  ft'.  Co.  142  N.  Y.  416,  25 
L.  R.  A.  396,  40  Am.  St.  Rep.  616,  37  N.  E. 
466.  We  realize,  as  was  in  effect  stated  in 
Island  Goal  Go.  v.  Swaggerty,  169  Ind.  654, 
62  N.  E.  1103,  05  N.  E.  1026,  that  the  duty 
of  the  master  is  a  continuing  one,  and  that 
until  the  agent  selected  by  the  master  acta 
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ap  to  the  limit  of  the  duty  of  the  master  to 
act  the  master's  duty  is  not  done.  We  fur- 
ther realize  that  any  one  of  many  circum- 
stances may  become  the  governing  principle 
with  regard  to  the  extent  of  the  master's 
duty,  but  after  all  we  think  that  there  is  but 
one  test  by  which  the  master's  liability  to  a 
servant  in  such  cases  is  to  be  determined, 
and  that  is  the  one  already  suggested, — 
Was  it  a  master's  duty  that  was  neglected  f 
Granting  that  for  some  purposes  the  man 
Gratzer  was  a  vice  principal,  we  are  unable 
to  perceive  that  he  was  acting  in  that  capac- 
ity at  the  time  that  he  g^ve  the  alleged  neg- 
ligent order.  The  risk  of  injury  from  the 
negligence  of  a  foreman  is  as  much  within 
the  servant's  assumption  as  is  the  risk  that 
he  may  be  injured  by  the  act  of  any  other 
eoservant.  Southern  Indiana  R.  Co,  v.  Mar- 
tin,  160  Ind.  280,  66  N.  E.  886;  Kemer  v. 
Baltimore  d  O,  B,  Co.  149  Ind.  21,  48  N. 
E.  364;  Central  R.  Co.  v.  Kecgan,  160  U.  S. 
259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269: 
O'Brien  ▼,  American  Dredging  Co,  53  N.  J. 
L.  291.  21  Atl.  324.  An  employee  of  the 
master  may  act  in  a  dual  capacity, — as  his 
representative  and  as  his  servant.  South- 
ern Indiana  R.  Co.  ▼.  Martin,  160  Ind.  280, 
66  N.  E.  886;  Kemer  v.  Baltimore  d  0,  R. 
Co.  149  Ind.  21,  48  N.  B.  364;  National  Fer- 


tilizer Co.  V.  Travis,  102  Tenn.  16,  49  S.  W. 
832;  Cumberland  d  P.  R.  Co,  v.  State,  44 
Md.  283.  The  evidence  in  this  case  shows 
that  Gratzer  took  part  in  the  physicalwork 
oi  setting  stone  in  the  construction  of  the 
pier,  and  he  was  working  as  a  servant  when 
he  gave  the  order  looking  to  the  setting  of 
the  stone  which  injured  appellee. 

To  sum  up  the  question  as  to  the  claim  of 
a  common-law  liability:  The  appellant  was 
not  bound  to  have  a  representative  present 
at  every  moment  to  keep  the  place  that  ap- 
pellee might  chance  to  occupy  safe,  as 
against  the  nossible  negligence  of  a  coem- 
ployee.  The  man  Gratzer  was  engaged  at 
the  time  of  his  alleged  negligence  as  a  serv- 
ant in  foi-warding  the  work.  Appellee  and 
Gratzer  were  ooservants,  and,  as  it  is  not  al- 
leged or  proved  that  appellant  did  not  exer- 
cise due  care  in  the  selection  and  retention 
of  such  foreman,  it  follows  that  appellant 
is  not  liable  for  his  negligence  in  the  par- 
ticular instance. 

The  judgments  of  the  Greene  Circitit 
Court  and  of  the  Appellate  Court  are  re- 
versed,  and  the  former  court  is  directed  to 
award  appellant  a  new  trial. 

Petition  for  rehearing  denied  January  13, 
1904. 


IOWA  SUPREME  COURT. 


A.  O.  EDWARDS 

V. 

AMERICAN  EXPRESS  COMPANY,  Appt. 


(. 


.Iowa.. 


.) 


1«  Aa  express  company  irKlcb  under* 
takes  to  execute  a  couintlssion  to  so 
to  the  baflreragre  room  of  a  hotel  and 
obtain  and  ship  articles  belonging  to  Its 
patron  Is  liable  for  the  loss  in  case  articles 
belonging  to  a  stranger  are  taken  by  mistake, 
and  shipped  so  that  they  cannot  be  recovered 
and  restored  to  falm. 

2.  That  a  machine  may  be  used  for 
^amhilnfiT  does  not  destroy  the  prop- 
erty riisrht  of  its  owner  in  it  so  as  to 
prevent  his  recovering  damages  in  case  It  is 
wrongfully  taken  ont  of  his  possession,  where 
there  is  nothing  to  show  that  it  was.  ever 
used  for  that  purpose. 

(October    8,    1903.) 


NoTB, — As  to  effect  of  use  of  property  for 
gambling  as  defense  to  action  for  Injury  to, 
see  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  1  L.  B, 
A.  730. 

Effect  of  nse  of  house  an  place  of  prostitu- 
tion on  liability  for  depreciating  Its  value,  see 
Uwrance  v.   Metropolitan  Blev.   R.   Co.   13  L. 
1^  A.  102. 
M  L.  IL  A. 


APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Marshall 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  value  of  a  machine 
belonging  to  plaintiff,  which  was  taken  and 
shipped  away  beyond  recovery  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Binf ord  &  Snelling,  for  appel- 
lant: 

Appellant  was  a  common  carrier,  and  as 
such  was  bound  to  transport  goods  when  of- 
fered to  it  imder  proper  conditions  and  cir- 
cujnstances. 

26  Am.  &  Eng.  Enc.  Law,  p.  722. 

A  carrier  is  not  guilty  of  conversion, 
where  he  in  good  faith  takes  goods  from  tbe 
possession  of  the  owner  by  direction  of  an- 
other having  the  apparent  control  of  tlie 
goods,  and  the  present  capacity  of  investing 
himself  with  actual  possession,  and  delivers 
them  to  such  other  person  in  another  place. 

Qurley  v.  Armstead,  148  Mass.  267,  2  L. 
R.  A.  80,  12  Am.  St.  Rep.  555,  19  N.  E.  389; 
Ahernathy  v.  Wheelei',  92  Ky.  320,  30  S.  W. 
593,  17  S.  W.  858;  Hutchinson,  Carr.  2d  cd. 
§  115;  Strickland  v.  Barrett,  20  Pick.  415; 
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Leonard  v.  Tidd,  3  Met.  6;  Loring  y.  Mvl- 
cahy,  3  Allen,  575;  Metoalf  v.  MoLaughUn, 
122  Mass.  84. 
Mr,  J.  M.  Wliitaker,  for  appellee: 
One  who  exercises  dominion  over  personal 
property  in  exclusion  or  defiance  of,  or  in- 
consistent with,  the  owner's  right,  is  guilty 
of  a  conversion,  whether  he  acted  for  him- 
self or  for  another. 

Wing  V.  Milliken,  91  Me.  387,  64  Am.  St. 
Rep.  238,  40  Atl.  138;  Union  Stock  Yard  d 
Transit  Co.  v.  Mallory,  Son  d  Z.  Co.  157  111. 
554,  48  Am.  St.  Rep.  341,  41  N.  £.  888. 

WeaTer>  J...  delivered  the  opinion  of  the 
court: 

PlaintiiT  alleges  that  In  the  spring  of  1901 
he  was  the  owner  of  a  certain  ^'musical  in- 
strument" of  the  value  of  $200,  at  Marshall- 
town,  Iowa,  which  property  the  defendant, 
by  its  agents  and  employees,  wrongfully  took 
and  carried  away,  and  has  failed  to  return 
or  account  therefor;  and  judgment  is  asked 
for  the  damages  thus  occasioned.  The  de- 
fendant.  answers  that  it  is  engaged  in  busi- 
ness as  a  common  carrier,  and  that  at  the 
time  mentioned  in  the  petition  one  McAr- 
thur  caused  to  be  delivered  to  defendant  at 
the  Tremont  Hotel  two  packages,  said  to 
contain  one  slot  machine  each,  and  at  the 
direction  of  said  McArthur  defendant  trans- 
ported and  delivered  the  same  to  one  Schaef- 
er  in  Chicago,  Illinois.  It  is  further 
averred  that  said  packages  were  received, 
shipped,  and  delivered  in  good  faith,  with- 
out any  notice  of  the  claim  of  plaintiff  to 
any  of  said  property,  and  that  such  notice 
was  not  received  until  after  the  property 
had  passed  from  defendant's  possession,  and 
it  was  no  longer  within  its  power  to  return 
the  same  to  plaintiff.  The  district  court 
rend(Ted  judgment  in  plaintiff's  favor  for 
the  value  of  the  machine,  and  defendant  ap- 
peals. 

The  presumption  which  supports  the 
judgment  of  the  trial  court  in  an  action  at 
law  requires  us  to  give  the  appellee  the  ben- 
efit of  the  most  favorable  construction 
which  can  fairly  be  placed  upon  the  testi- 
mony. The  record  will  justify  the  conclu- 
sion that  at  the  time  in  question  there  were 
three  slot  machines  temporarily  stored  in 
the  basement  or  baggage  room  of  the  hotel, 
although  there  is  testimony  to  support  a 
finding  that  but  two  of  those  three  were  in 
this  room ;  the  tJiird  being  in  another  room 
on  the  same  floor.  Two  of  the  instruments 
belonged  to  McArthur  and  one  to  the  plain- 
tift*.  On  February  21,  1901,  McArthur,  be- 
ing at  Des  Moines,  wrote  defendant's  agent 
at  Mnrshalltown:  "Kindly  ship  to  Peter  J. 
Schaefer,  Chicago,  Ills.,  two  slot  machines; 
the  one  that  was  returned  from  Tama  and 
the  other  you  will  find  at  the  Tremont  Ho- 
63  L.  R.  A. 


tel."  The  reference  in  this  letter  to  the 
"one  returned  from  Tama"  appears  to  have 
been  understood  as  directing  attention  to  a 
machine  which  had  been  received  for  McAr- 
thur from  that  place  and  had  been  delivered 
by  defendant  at  the  hotel.  On  receipt  of  the 
letter  the  agent  gave  it  to  defendant's  driv- 
er, and  directed  him  to  go  to  the  hotel  and 
get  the  machines  therein  caUed  for.  The 
driver  applied  to  the  landlord  or  manager 
of  the  hotel,  and,  being  told  that  the  ma- 
chines were  "down  in  the  baggage  room," 
went  to  the  place  designated,  and,  finding 
two  slot  machines  there  (and  only  two,  ac- 
cording to  his  statement),  took  them  to  de- 
fendant's office,  where  they  were  billed  and 
shipped  to  Chicago.  On  March  5,  1901,  Mc- 
Arthur, having  di^vered  that  one  of  the  ' 
machines  shipped  to  Schaefer  belonged  to 
plaintiff,  notified  defendant's  agent  at  Mar- 
shalltown  of  the  mistake,  and  asked  to  have 
the  right  instrument  obtained  from  the  ho- 
tel and  forwarded  to  same  address,  which 
was  done  accordingly.  Plaintiff's  machine 
was  never  returned. 

The  appeal  is  based  principally  upon  the 
proposition  laid  down  in  Hutchinson,  Carr. 
2d  ed.  §  115,  to  the  effect  that  a  common 
carrier  accepting  "goods  for  carriage  in 
good  faith  from  a  person  not  the  owner,  but 
in  apparent  control  of  them,  and  able  im- 
mediately to  assume  the  actual  custody  of 
them,  and  after  carriage  to  the  destination 
delivers  them  again  to  such  person,  is  not 
liable  to  the  true  owner  as  for  a  conver- 
sion." The  principle  here  announced  may 
be  conceded  to  its  fullest  extent  without  re- 
quiring a  reversal  of  the  judgment  in  this 
case.  Neither  the  plaintiff  nor  McArthur, 
nor  any  other  person  having  apparent  pos- 
session or  control  of  this  machine,  delivered 
it  to  the  defendant.  Its  agents— acting,  it 
is  true,  in  entire  good  faith — ^undertook,  in 
excess  of  its  ordinary  duties  as  common  car- 
rier, to  select  aud  identify  the  machines  as 
called  for  by  McArthur's  letter,  and  in  so 
doing  unfortunately  took  one  belonging  to 
plaintiff.  If  A.,  having  a  horse  feeding  in 
the  same  pasture  or  stable  with  the  horse  of 
B.,  requests  a  carrier  to  get  his  animal, 
and  ship  it  to  another  place,  and  the  carrier 
by  mistake  takes  possession  of  the  animal 
belonging  to  B.,  it  would  be  a  hard  rule, 
indeed,  which  would  deny  the  latter  any 
remedy  against  the  party  by  whose  error  or 
trespass  his  property  has  been  lost.  The 
mistake  in  the  present  case  was  not  charge- 
able to  McArthur,  for  he  did  not  direct  de- 
fendant to  ship  this  machine.  ^Teither  was 
it  chargeable  to  the  hotel  proprietor,  who 
did  not  nttempt  to  select  or  point  out  the 
machines  belonging  to  MoArthur.  Still  less 
can  it  be  said  tliat  plaintiff  himself  was  in 
any  manner  to  blame  for  the  confusion  by 
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wUeh  he  has  been  made  to  suffer  damage. 
The  judgment  of  the  district  court  has  suffi- 
eient  support  in  the  record. 

It  should  also  be  said  the  answer  alleges 
that  the  machine  in  controversy  was  a  gam- 
bling device,  and  therefore  without  any  val- 
ue which  the  law  will  recognize.  This  plea 
is  mentioned  in  argument,  but  no  reason  or 
authority  is  urged  in  its  support.  The  ma- 
chine is  described  by  the  witnesses  as  a 
"musical  blade  eat,"  having  "jack  pots  in 
it/'  and  is  said  to  be  "what  is  known  as  a 
gambling  machine."  It  is  also  shown  to 
have  had  at  that  time  a  market  value  of 
S150  to  $200.  No  fact  is  stated  as  to  the 
manner  in  which  the  device  is  used  or  oper- 
atedy  nor  ia  it  shown  ever  to  have  been  em* 


ployed  in  gambling  or  other  unlawful  prac- 
tices. We  know  of  no  law  which  will  jus- 
tify us  in  saying  the  owner  of  such  property 
is  without  redress  against  a  person  who  de- 
prives him  of  it.  A  cold  chisel  may  be  a 
burglar's  tool,  yet  has  a  legitimate  use  and 
valae;  cards  and  dice  are  employed  in  gam- 
bling, yet  are  not  denied  a  place  among  le- 
gitimate merchandise;  and,  so  far  as  has 
yet  been  revealed  to  the  court,  there  may  be 
some  honest  and  harmless  employment  for 
a  "musical  black  cat  with  jack  pots  in  it." 

There  appears  to  be  no  reversible  error  in 
the  record,  and  the  judgment  of  the  Distrioi 
Court  ie  affirmed. 

Petition  for  rehearing  overruled. 


KElrtrUCKY  COURT  OP  APPEALS. 


CUMBERLAND    TELEGRAPH    &    TELE- 
PHONE COMPANY,  Appt., 
^* 
Walter  MARTIN'S  ADMINISTRATOR. 


.) 


▲  telephone  eompaaiT  ^rhleli  nearlivent- 
\t  atretches  a  wire  over  tbe  roof  of 
a  store  poreh  without  adequate  insulation 
owes  no  duty  to  a  ];>a88erby  who  takes  refuge 
under  the  roof  from  a  rain  storm ;  hence  It 
ii  not  liable  for  his  death  in  case  lightning 
la  conducted  by  the  wire  to  the  roof,  and 
kills  him  In  reaching  the  ground. 

(October  28,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circifit  Court  for  Lincoln  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  I*.  Oranbery,  Hum- 
phrey, Burnett,  ft  Hnmphrey,  and  J* 
W.  Aleoni  for  appellant. 

MeserB,  R.  C.  Warren  and  W.  O. 
Weleli  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  Died  this  action  to  recover  of 
appellant  for  the  death  of  his  intestate, 
Walter  Martin,  a  young  man  twenty-five 
years  old,  charging  that  his  death  was 
CMsed  by  the  negligence  of  appellant.    He 


recovered  judgment  for  $5,000.  The  only 
question  we  deem  it  necessary  to  consider  on 
the  appeal  is  whether  the  facts  shown  on 
the  trial  warranted  a  recovery.  These  facts 
are  as  follows:  On  May  18,  1001,  a  dark 
cloud  came  up  at  Roland,  Kentucky.  The 
deceased,  in  company  with  another  young 
man  and  some  boys,  took  refuge  from  the 
rain  under  the  porch  of  a  store  building. 
Part  of  the  boys  entered  the  store,  but  the 
deceased  remained  on^the  porch,  sitting  on 
a  goods  box,  with  his  back  against  the  grat- 
ing over  the  window.  This  grating  ran  up 
near  the  roof,  and  consisted  of  metal  rods. 
A  telephone  wire  belonging  to  appellant,  as 
found  by  the  jury,  ran  over  the  roof  of  this 
porch  and  within  2  or  3  inches  of  it.  The 
roof  was  of  metal  and  wet.  Lightning 
struck  one  of  the  telephone  poles  about  600 
yards  from  the  porch,  and,  after  shattering 
that  pole  and  several  on  either  side  of  it, 
was  conducted  by  the  wire  to  the  porch, 
where  it  left  the  wire  for  the  iron  roof,  or 
part  of  it  did,  and  passed  from  the  iron  roof 
to  the  grating,  and  thence  through  the  body 
of  the  deceased  to  the  ground,  killing  him 
instantly.  There  was  sufficient  evidence  of 
negligence  in  the  way  the  wire  was  at- 
tached to  the  house  to  go  to  the  jury  if  the 
defendant  owed  any  duty  to  the  deceased,  or 
if  his  death  was  the  proximate  result  of  its 
negligence.  The  wire  had  been  placed  thus 
on  the  building  in  the  year  1809,  and  there 
had  been  some  complaint  then  by  the  owner 
about  it,  and  there  had  been  a  promise  to 


NOTS. — Am  to  liability  for  Injury  by  lightning 
conducted  over  electric  wire,  see  also,  in  this 
wrles,  Jackson  v.  Wisconsin  Teleph.  Co.  26  L. 
R.  A.  101 ;  Qrifflth  v.  New  England  Teleph.  & 
Teleg.  Co.  52  L.  R.  A.  910 ;  and  Phoenix  Light 
A  Pnel  Co.  v.  Bennett,  ante,  219. 

For  negligence  generally  as  to  electric  wires 
WL.R.A. 


in  or  on  building,  see.  In  this  series,  Qriffln 
V.  United  Electric  Light  Co.  32  L.  R.  A.  400, 
and  note;  McLaughlin  v.  Louisville  Electric 
Light  Co.  84  L.  R.  A.  812;  and  Brown  v. 
Edison  Electric  Illuminating  Cow  46  L.  R.  A. 
1^, 
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remove  it  by  the  person  who  put  it  there; 
and  there  was  some  complaint  also  in  the 
year  1000,  but  for  some  months  before  the 
injury  nothing  appears  to  have  been  said 
about  it.  Appellant  did  not  put  the  wire 
there,  but  found  it  on  the  house  when  it 
took  charge,  but  there  was  evidence  of  no- 
tice by  the  owner  that  the  wire  should  be 
removed  after  this.  There  was  some  con- 
flict in  the  evidence,  but  this  is  as  strong  a 
statement  of  the  facts  as  the  proof  for  ap- 
pellee warrants.  In  Pittsburgh,  Ft,  W.  d 
C.  R.  Co.  V.  Bingham,  29  Ohio  St.  304,  23 
Am.  Rep.  751,  the  deceased,  being  out  of  em- 
ployment, went  to  the  passenger  station  of 
the  railway  for  pastime  and  as  a  place  of 
safety  during  a  storm.  The  house  was  neg- 
ligently constructed,  and  by  reason  of  this 
negligence  fell  during  the  storm,  killing  the 
deceased.  The  action  was  brought  to  recov- 
er for  his  death.  The  court,  after  pointing 
out  that  actionable  negligence  exists  only 
where  he  whose  act  causes  the  injury  owes 
to  the  injured  party  a  duty,  and  referring 
to  many  cases  applying  this  principle,  held 
that  the  plaintiff  could  not  recover.  It 
said:  "It  is  doubtless  true  that  a  railroad 
company,  by  erecting  station-houses  and 
opening  them  to  the  public,  impliedly  li- 
censes all  persons  to  enter.  But  it  is  equally 
true  that  such  license  is  revocable  at  the 
pleasure  of  the  company  as  to  all  persons 
who  are  not  there  on  business  connected 
with  the  road,  or  with  its  servants  or  agents. 
.  .  .  An  implied  license  to  enter  a  depot 
creates  no  additional  duty  upon  the  part  of 
the  company  as  respects  the  safety  of  the 
building  entered.  Its  only  effect  is  to  make 
that  lawful  which,  without  it,  would  be  un- 
lawful. Wood  V.  Leadbitter,  13  Mees.  &  W. 
838.  It  ie  a  waiver  or  relinquishment  of 
the  right  to  treat  him  who  has  entered  as  a 
tresposser."  In  Lary  v.  Cleveland^  C.  C.  & 
I.  R.  Co.  78  Ind.  323,  41  Am.  Rep.  572,  some 
boys  took  refuge  in  an  old  freight  house  in 
a  storm,  and  one  of  them  was  injured  by 
the  falling  of  part  of  the  house.  The  court, 
after  showing  that  the  railroad  company 
owed  him  no  duty,  applied  the  principle 
that,  where  there  is  no  duty  to  the  person 
Injured,  there  is  no  actionable  negligence. 
In  Bevery  v.  Nickerson,  120  Mass.  306,  21 
Am.  Rep.  514,  a  longshoreman,  after  load- 
ing ice  on  a  vessel,  went  on  it  after  finishing 
his  work  merely  to  gratify  his  curiosity,  and 
while  there  fell  down  an  open  hatchway, 
negligently  left  open,  and  broke  his  leg.  It 
was  held  that  the  owner  of  the  vessel  owed 
him  no  duty,  and  that  he  assumed  all  the 
risks  of  the  place.  The  court  said:  "The 
distinction  which  exists  between  the  obliga- 
tion which  is  due  by  the  owners  of  premises 
to  a  mere  licensee,  who  enters  thereon  with- 
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out  any  enticement  or  inducement,  and  to 
one  who  enters  upon  lawful  businesB  by  the 
invitation,  either  expressed  or  implied,  of 
the  proprietor,  is  well  settled.  The  former 
enters  at  his  own  lisk."  These  decisions  are 
in  accord  with  the  entire  current  of  author- 
ity, both  English  and  American.  Thus,  in 
1  Thomp.  Neg.  S  946,  it  is  said:  "As  a  gen- 
eral rule,  the  owner  of  private  grounds  is 
under  no  obligation  to  keep  them  in  a  safe 
condition  for  the  benefit  of  trespassers,  in- 
truders, idlers,  bare  licensees,  or  others  who 
come  upon  them,  not  by  any  invitation,  ex- 
press or  implied,  but  for  their  own  purposes, 
their  pleasure,  or  to  gratify  their  curiosity, 
however  innocent  or  laudable  their  purpose 
may  be."  In  S9  947-952  many  Illustrations 
of  this  principle  are  given.  To  same  effect 
see  note  to  Godley  v.  Hagerty,  59  Am.  Dec. 
736;  also  note  to  Zoebisch  v.  Tar6«II,  87 
Am.  Dec.  667 ;  Hart  v.  Cole,  156  Mass.  475, 
16  L.  R.  A.  557,  31  N.  E.  644;  Sterger  v. 
Van  Sicklen,  132  N.  Y.  499,  16  L.  R.  A.  640, 
28  .\m.  St.  Rep.  594,  30  N.  E.  987. 

If  it  be  conceded  that  the  deceased  was 
not  technicklly  a  trespasser,  but  a  licensee, 
still  he  wap  a  bare  licensee.  He  had  no  busi- 
ness at  the  store.  He  went  under  the  porch 
to  get  out  of  the  rain^  and  remained  there 
entirely  for  his  own  convenience.  Under 
the  above  authorities,  the  owner  of  the  prop- 
erty was  under  no  liability  to  him  to  keep 
it  safe.  If  the  telephone  company  had 
owned  both  the  building  and  the  wire,  it 
would  not  have  been  under  any  responsibil- 
ity to  the  deceased  for  his  injury,  although 
ho  was  under  its  porch  by  its  implied  con- 
sent, as  he  was  there  as  a  bare  licensee,  for 
his  own  convenience.  If  the  telephone  com- 
pany would  not  be  responsible  if  it  ownird 
both  the  wire  and  the  building,  it  is  certain- 
ly under  no  gi*eater  responsibility  when  it 
owned  only  the  wire.  If  it  had  put  its  own 
wire  negligently  on  its  own  building,  and 
thus  endangered  its  being  struck  by  light- 
ning, it  would  be  responsible  to  those  it  in- 
vited to  the  building  in  a  dangerous  condi- 
tion, but  it  would  not  be  responsible  to 
those  merely  using  it  for  their  own  conven- 
ience as  a  shelter  in  a  time  of  storm.  When 
it  put  its  wire  negligently  on  another  per- 
son's building,  and  was  negligent  in  secur- 
ing it,  it  violated  its  duty  to  him,  but  it  vio- 
lated no  duty  to  those  to  whom  neither  he 
nor  it  were  under  any  obligation.  We 
therefore  conclude,  for  the  reasons  stated, 
the  plaintiff  made  out  no  cause  of  action 
agn.in;st  appellant.  This  conclusion  makes 
it  unnecessary  for  us  to  consider  the  other 
questions  discussed. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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John   D.    HOOKER   et   al,   Plffa.   in  Err., 

V. 

City   of   LOS  ANGELES. 
(188  U.  S.  314.) 

1.  A  declalon  of  a  vtate  court  adTerse 
to  the  claim  that,  under  Mexican  and  Spanish 
grants  condrmed  and  patented  under  the  act 
of  Congress  of  March  3,  1851  (0  Stat,  at  L. 
631,  chap.  41),  the  owners  of  the  land  were 
entitled  to  riparian  rights  and  subterranean 
waters.  Involves  no  Federal  question  reviewa- 
ble in  the  Supreme  Court  of  the  United 
Stmtes,  where  the  validity  of  such  act  was 
not  drawn  In  question. 

a.  Tlie  eomitructlon  by  it  state  eonrt  of 
m.    law    of   the    state   as   authorizing   the 


court  to  try  and  determine  in  a  condemnation 
proceeding  an  adverse  claim  of  the  plaintiff 
therein  to  an  Interest  In  the  property  sought 
to  be  condemned  is  conclusive  on  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  that  court. 
•  A  Judvinent  of  a  state  court  In  con- 
demnation proceedlnara  Is  not  reviewable 
in  the  Supreme  Court  of  the  United  States  on 
the  theory  that  a  question  respecting  due 
process  of  law  was  decided  thereby,  where 
there  is  nothing  in  the  record  which  ade- 
quately shows  that  the  state  court  was  led  to 
suppose  that  any  claim  was  made  under  the 
Constitution  of  the  United  States,  or  that  any 
ruling  involved  a  decision  against  a  right  set 
up  under  that  instrument. 

(February  23,  1903.) 


NOTB — What  the  i^scord  mu§t  §hOio  respecting 
the  ffresentation  and  decision  of  a  Fed- 
eral question  in  order  to  confer  juris- 
diction on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a 
9tate  court. 

I.  Introduction,  471. 
II.  The  general  rules,  471. 
IIL     Presentation  as  affected  by  **«  otoM  to 
which  the  Federal  question  belongs,  472. 
IT.  The  decision  of  the  Federal  question,  474. 
V.  Effect  of  certificate  of  state  court,  477. 
VI.  Conclusion,  478. 

I.     Introduction. 

It  la  to  the  record  alone  as  sent  up  to  the 
Supreme  Court  of  the  United  States  that  such 
court  can  resort  for  the  purpose  of  ascertain- 
ing whether  the  judgment  of  the  state  court 
sought  to  be  reviewed  is  within  its  appellate 
jurisdiction.  Inglee  v.  CooUdge,  2  Wheat.  363, 
4  U  ed.  201 ;  Walker  v.  Vlllavaso,  6  Wall.  124, 
18  L.  ed.  853 ;  Armstrong  v.  Athens  County,  16 
Pet.  281,  10  L.  ed.  065 ;  Parmelee  v.  Lawrence, 
11  Wall.  36,  20  L.  ed.  48 ;  Michigan  C.  B.  Co.  v. 
Southern  R.  Co.  19  How.  378,  16  L.  ed.  689 ; 
Edwards  v.  Elliott,  21  Wall.  532,  22  L.  ed. 
487 ;  Gk>odenough  Horseshoe  Mfg.  Co.  v.  Rhode 
Island  Horseshoe  Co.  153  U.  S.  635  and  24  L. 
ed.  368,  14  Sup.  Ct.  Rep.  1180 ;  Spies  v.  Illinois, 
123  U.  8.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21 ; 
Fisher  v.  Cockerel!,  5  Pet.  248,  8  L.  ed.  114 ; 
Medherry  v.  Ohio,  24  How.  413,  16  L.  ed.  739. 
(The  question  what  is  the  record  for  this^pur- 
pose  has  been  discussed  in  a  note  to  Home 
for  Incurables  v.  New  York,  ante,  329. 

This  being  so.  It  is  obvious  that  this  record 
must  show  a  compliance  with  all  the  require- 
ments respecting  the  time  and  manner  of  the 
presentation  of  the  Federal  question  to  the  state 
court  and  the  decision  of  that  court  upon  such 
question,  which  have  been  pointed  out  in  the 
note  to  Mutual  L.  Ins.  Co.  v.  McOrew  (U.  S.) 
ante,  33.  The  reader  Is  therefore  referred  to 
the  cases  cited  in  such  note  in  support  of  the 
various  propositions  there  laid  down  as  being 
at  least  Indirect  authorities  as  to  the  showing 
which  the  record  must  make  respecting  such 
presentation  and  decision. 

The  failure  of  the  record  to  show  jurisdiction 
is  fktal. 
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Oral  assertion  in  argument  before  the  Su- 
preme Court  of  the  United  States  that  in  the 
oral  argument  in  the  state  court  a  Federal 
question  was  presented  cannot  cure  the  failure 
of  the  record  to  show  that  such  question  was 
presented  in  the  state  court.  Zadig  v.  Baldwin, 
166  U.  S.  485,  41  L.  ed.  1087,  17  Sup.  Ct.  Rep. 
639. 

Resort  cannot  be  had  to  judicial  knowledge 
to  supply  the  failure  of  the  record  to  present  a 
controversy  as  to  the  possession  of  a  Federal 
right  Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  47  L.  ed.  480,  23  Sup.  Ct  Rep.  375,  ante, 
33. 

And  the  Supreme  Court  of  the  United  States 
cannot  indulge  in  presumptions  to  supply  the 
omission  from  the  record  of  material  averments 
which  would  show  that  a  Federal  question  so 
arose  as  to  give  It  jurisdiction  to  review  a  state 
judgment.  Downham  v.  Alexandria,  10  Wall. 
173,  19  L.  ed.  929. 

The  failure  to  question  the  jurisdiction  will 
not  relieve  the  Supreme  Court  of  the  United 
States  from  its  duty  to  ascertain,  in  the  first 
instance,  whether  the  record  presents  a  case  In 
which  it  is  authorized  by  law  to  revise  the 
judgment  or  decree  of  a  state  court  Armstrong 
V.  Athens  County,  16  Pet  281.  10  L.  ed.  065 ; 
M'KInney  v.  Carroll,  12  Pet  66,  9  L.  ed.  1002. 

The  nature  of  the  controversy  usually  denom- 
inated a  Federal  question  has  been  discussed  In 
a  note  to  Apex  Transp.  Co.  v.  Garbade,  62  L. 
R.  A.  513. 

II.     The  generoU  rules. 

In  determining  whether  the  record  shows  a 
case  for  the  exercise  by  the  Supreme  Court  of 
the  United  States  of  its  appellate  jurisdiction 
over  state  courts,  that  court  is  not  at  liberty 
to  resort  to  forced  Inferences  and  conjectural 
reasonings,  or  possible,  or  even  probable,  sup- 
positions of  the  points  raised  in  and  decided 
by  the  state  courts.     Ocean  Ins.  Co.  v.  Polleys, 

13  Pet  157,  10  L.  ed.  105. 

It  must  appear  on  the  face  of  the  record  that 
a  Federal  question  did  arise  in  the  state  court, 
and  that  it  was  decided.  Ibid.;  Taylor  v.  Mor- 
ton, 2  Black,  481,  17  L.  ed.  277 ;  Day  v.  Gallup, 
2  Wall.  97,  17  L.  ed.  855 ;  Hurley  v.  Street  14 
Wall.  85,  20  L.  ed.  786;  Caperton  v.  Bowyer, 

14  Wall.  216,  20  L.  ed.  882 ;  Marshall  v.  Knott. 
131  U.  S.,  Appx.  ccv. ;  Gray  v.  Coan,  154  U.  S. 
589,  38  L.  ed.   1088,   14  Sop.   Ct   Rep.   1168: 
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ERROR  to  the  Supreme  Court  of  the  State 
of  California  to  review  a  judgment 
affirming  a  judgment  of  the  Superior  Court 
for  Los  Angeles  County  in  favor  of  the 
City  of  Los  Angeles  in  a  condemnati<Hi  pro* 
ceeding.    Distnisaed, 

Statement  by  Fuller,  J.: 

This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  California  to  review 
a  judgment  of  that  court  affirming  the  judg- 
ment of  the  superior  court  of  the  county  of 
Los  Angeles,  California,  in  favor  of  the  city 
of  Los  Angeles,  and  against  Hooker  and 
Pomeroy.  The  city  brought  suit  against 
Hooker  and  Pomeroy,  to  condemn  all  their 
''estate,  rights  title,  and  interest"  in  ajid  to 
certain  tracts  of  land,  described  in  the  com- 


plaint, for  the  purpose  of  enabling  the  city 
"to  construct  and  maintain  thereon  the 
'headworks'  of  its  projected  system  for  sup- 
plying water  to  its  inhabitants  for  private 
and  municipal  purposes."  All  questions  ex- 
cept the  amount  of  compensation  to  be 
awarded  were  by  stipulation  tried  by  the 
court.  The  jury  returned  a  verdict  award- 
ing $23,000  as  the  value  "of  an  estate  in  fee 
simple  in  the  lands  described  in  the  com- 
plaint, including  all  their  elements  of  value^ 
subject  to  the  paramount  right  of  the  city 
of  Los  Angeles  to  take  from  the  Los  Angeles 
river,  from  time  to  time,  all  the  water  that 
may  be  needed  at  such  time  for  the  u«e  of 
the  inhabitants  of  said  city,  and  for  all 
municipal  and  public  usee  and  purposes 
therein,"  and  $2,000  as  damages  to  the  re- 


Clark  V.  Pennsylvania,  128  U.  S.  395,  32  L.  ed. 
487,  9  Sup.  Ct.  Rep.  2,  113. 

It  is  not  enoagh  that  the  record  shows  that  a 
Federal  question  might  have  been  Id  the  case, 
and  might  have  been  decided.  It  must  be  demon- 
strable that  the  question  did  exist,  and  that  the 
decision  was  made.  Crowell  v.  Randell,  10  Pet 
868,  9  L.  ed.  458 ;  Ocean  Ins.  Co.  v.  Polleys,  18 
Pet  157,  10  L.  ed.  105 ;  Coons  v.  Oallaher,  15 
Pet  18,  10  L.  ed.  645 ;  Grand  OuU  R.  &  Bkg. 
Co.  V.  Marshall,  12  How.  165,  13  L.  ed.  938; 
Hagar  v.  California,  164  U.  S.  639,  and  24  L. 
ed.  1044,  14  Sup.  Ct.  Rep.  1186 ;  Endowment  & 
Benev.  Asso.  v.  Kansas,  120  U.  S.  108,  30  L.  ed. 
593,  7  Sup.  Ct  Rep.  499 ;  The  Victory,  6  Wall. 
882,  18  L.  ed.  848;  Brown  v.  Colorado,  106  U. 
8.  95,  27  L.  ed.  182,  1  Sup.  Ct  Rep.  176; 
Detroit  City  R.  Co  v.  Outhard,  114  U.  8.  138, 
29  L.  ed.  118.  5  Sup.  Ct.  Rep.  811. 

Any  uncertainty  as  to  this  rule  which  might 
be  caused  by  the  statement  of  Mr.  Chief  Justice 
Marshall  In  Miller  v.  Nlcholls.  4  Wheat  811,  4 
L.  ed.  578,  that  the  record  need  not  In  terms 
show  a  misconstruction  of  an  act  of  Congress, 
or  that  an  act  of  Congress  was  drawn  In  ques- 
tion In  order  to  give  the  Supreme  Court  of  the 
United  States  Jurisdiction  to  review  the  Judg- 
ment of  a  state  court  If  the  record  showed  that 
an  act  of  Congress  was  applicable  to  the  case, 
must  be  deemed  removed  by  Crowell  v.  Randell, 
10  Pet.  368,  9  L.  ed.  458,  supra,  where,  after 
a  careful  review  of  previous  decisions,  Including 
Miller  V.  Nlcholls,  the  court  announced  the  doc- 
trine as  stated  above.  "This  rule,"  said  Mr. 
Chief  Justice  Taney,  in  Maxwell  v.  Newbold,  18 
How.  511,  15  L.  ed.  506,  "has  been  uniformly 
adhered  to  since  the  decision  of  that  case.  We 
think  It  the  true  one,  knd  the  only  one  con- 
sistent with  the  spirit  and  language  of  the 
section  referred  to  [act  September  24,  1789,  | 
25],  which  so  carefully  and  plainly  limits  the 
authority  which  It  confers  upon  this  court  over 
the  Judgments  of  state  trlbunala" 

It  must  affirmatively  appear  from  the  record 
that  an  Inferior  state  court  Is  the  highest  court 
in  the  state  in  which  a  decision  could  be  had, 
before  the  Supreme  Court  of  the  United  States 
can  review  its  Judgment  on  the  theory  that  such 
is  the  case;  and,  where  an  appeal  to  a  higher 
state  court  could  be  allowed,  the  record  must 
show  an  application  for  such  allowance  and  a 
refusal  thereof.  It  will  not  be  presumed  that  an 
appeal  would  not  have  been  granted  if  applied 
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for.  Plsher  v.  Perkins,  122  U.  8.  622,  80  L.  ed. 
1192,  7  Sup.  Ct  Rep.  1227.' 

Nor  will  the  Supreme  Court  of  the  United 
States  assume,  for  the  purpose  of  sustaining  its 
Jurisdiction  to  review  the  Judgment  of  an  in- 
ferior state  court,  that  the  highest  court  of 
the  state  might  not  have  taken  Juriadlctloin 
because  no  question  within  Its  Jurisdiction  was 
necessarily  involved,  where  it  has  not  so  de- 
cided, or  had  any  opportunity  to  do  so.  Mullen 
V.  Western  Union  Beef  Co.  173  U.  8.  116,  43  L. 
ed.  635,  10  Sup.  Ct  Rep.  404. 

And  the  supreme  Judicial  court  of  liassacfan- 
setts,  In  Fleming  v.  Clark,  94  Mass.  191,  In 
Justification  of  Its  refusal  to  discharge  on 
habeas  corpus  a  person  imprisoned  under  a 
sentence  of  the  Superior  Court  to  which  a  writ 
of  error  had  been  Issued  by  a  Justice  of  the 
Supreme  Court  of  the  United  States,  said  that 
it  presumed  that  the  writ  would  be  diamlssed 
by  that  court  for  want  of  Jurisdiction,  as  there 
had  been  no  decision  in  the  case  by  the  highest 
state  court,  and  the  record  on  which  the  Juris- 
dictional facts  must  appear  showed  no  attempt 
to  obtain  any  decision,  though  counsel  had 
agreed  In  writing  on  the  argument  upon  the 
writ  of  habeas  corpus  that  the  superior  court 
had  refused  to  allow  exceptions  because  the 
questions  Involved  had  been  decided  by  ttie 
supreme  Judicial  court  in  another  case. 

III.    Presentation  as  affected  by  the  eUus  to 
which  the  Federal  question  helongs. 

The  discussion  of  this  question  can  be  but 
little  more  than  a  repetition  of  the  rules  laid 
doivh  in  dlv.  II.  of  the  note  to  Mutual  L«.  Ina 
Co.  V.  McGrew,  ante^,  88.  Restating  the 
propositions  there  laid  down,  but  with  especial 
reference  to  the  showing  the  record  must  make. 
It  Is  obvious: 

.  First,  that,  where  the  case  is  one  arising 
under  the  first  two  clauses  of  the  controlling 
section  of  the  Federal  statutes,  no  afllrmatlve 
showing  In  the  record  that  the  Federal  question 
was  In  terms  raised  Is  essential,  If  the  record 
shows  that  such  a  question  must  necessarily 
have  been  involved.  The  following  cases  apply 
this  rule  where  the  validity  of  a  state  statute 
with  reference  to  the  Federal  Constitution  was 
the  ground  on  which  was  based  the  right  to 
review  the  Judgment  of  the  state  court:  Sat- 
terlee  v.  Matthewson,  2  Pet  880,  7  Ij.  ed.  458; 
Wlllson  V.  Black  Bird  Creek  Marsh  Co.  2  Pet 
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maining  portion  of  the  tract  of  which  that 
land  formed  a  part.  Judgment  was  ren- 
dered thereon  for  the  amount  bo  found,  and 
costs.  The  case  was  carried  to  the  supreme 
court,  and  the  judgment  affirmed.  124  CSal. 
597,  57  Pae.  685. 

JfeMTt.  J.  8.  Chapaum,  John  Oarbev, 
R.  H.  F.  Varlel,  and  J.  O.  North  for 
plaintiffs  in  error. 

Me89rs.  John  F.  DilloBt  J.  R.  Seott, 
W.  B.  Matthews,  Henry  T.  Xiee,  Harry 
Habbard,  and  John  M.  Dillon  for  de- 
fendant in  error. 

Fuller,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
We  cannot  find  in  the  pleadings  or  other 


proceedings  in  the  trial  court,  or  in  the  su- 
preme court,  that  any  statute  of  California 
was  asserted  to  be  in  conflict  with  the  Con- 
stitution, or  any  law  or  treaty  of  the  United 
States,  or  that  any  right  was  claimed  by 
plaintiffs  in  error  under  the  Constitution,  or 
any  treaty  or  statute  of  the  United  States. 
The  city  alleged  in  its  complaint  that 
the  Los  Angeles  river  was  a  non-navigable 
stream,  rising  a  few  miles  to  the  north  and 
northwest  of  the  city,  and  fed  by  streams 
rising  to  the  surface  in  or  near  the  bed  of 
the  river;  that  that  bed  was  composed  of 
sandy  soil,  into  which  the  water  sank  and 
formed  subterranean  streams  flowing  be- 
neath the  bed  and  then  rising  to  the  sur- 
face; that  Ihe  river  flowed  through  the  land 
sought  to  be  condemned  before  reaching  the 


245,  7  L.  ed.  412 ;  Craig  v.  MlBSonri,  4  Pet.  410, 
7  L.  ed.  903;  Yazoo  ft  M.  Valley  R.  Co.  v. 
Adams,  180  U.  8.  1,  45  L.  ed.  896,  21  Sup.  Ct 
Rep.  240 ;  Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Ligbt  &  P.  Co.  172  U.  S. 
475,  48  L.  ed.  621,  19  Sup.  Ct.  Rep.  247 ;  Kau- 
fauma  Water  Power  Co.  v^  Oreen  Bay  &  M. 
Canal  Co.  142  U.  8.  264,  36  L.  ed.  1004,  12  Sup. 
CL  Rep.  173. 

In  fluch  cases  the  record  need  not  show  that 
the  special  clause  of  the  Constitution  of  the 
United  States  supposed  to  render  the  statute 
invalid  was  speclflcally  pointed  out  Satterlee 
T.  Matthewson,  2  Pet.  880,  7  L.  ed.  458,  9upra; 
Proprietors  of  Bridges  v.  Hoboken  Land  & 
Improv.  Co.  1  Wall.  116,  17  L.  ed.  671 ;  Furman 
T.  Nichol,  8  Wall.  44,  19  L.  ed.  370 ;  Spencer  v. 
Merchant,  126  U.  8.  346,  31  L.  ed.  763.  8  Sup. 
Ct  Rep.  921 ;  Murray  v.  Charleston,  96  U.  S. 
432,  24  L.  ed.  760.  Compare,  however,  Famey 
T.  Towie,  1  Black.  860,  17  L.  ed.  216,  where  the 
conrt  seems  to  have  thought  that  the  question 
whether  a  state  statute  was  repugnant  to  the 
Federal  Constitution  was  not  so  involved  as  to 
confer  jurisdiction  on  the  Supreme  Court  of  the 
United  SUtes  because  the  attention  of  the  state 
court  was  not  called  to  the  particular  clause  of 
the  Constitution  which  the  statute  was  claimed 
to  violate. 

But  the  record  must  show,  either  by  direct 
arerment  or  by  necessary  intendment,  that  the 
validity  of  the  state  statute  was  drawn  in 
question  as  repugnant  to  the  Federal  Consti- 
tution. Atty.  Gen.  v.  Federal  Street  Meeting- 
Houae,  1  Black,  262,  17  L.  ed.  61. 

It  mnst  unmistakably  appear  on  the  face  of 
the  record  that  the  state  court  knew,  or  ought 
to  have  known,  that  the  validity  of  a  state 
Btatnte  was  challenged  on  account  of  its  repug- 
nancy to  the  Federal,  as  distinguished  from  the 
state.  Constitution,  In  order  to  confer  jurisdic- 
tion on  the  Supreme  Court  of  the  United  States 
on  that  ground.  Endowment  &  Benev.  Asso.  v. 
Kansas,  120  U.  S.  103,  30  L.  ed.  698,  7  Sup.  Ct 
Rep.  499. 

Second,  that,  to  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review  a  judg- 
ment of  a  state  court  because  of  its  denial  of 
a  right  title,  privilege,  or  immunity  claimed 
nnder  the  Constitution,  or  any  law  or  treaty  of 
the  United  States,  it  must  appear  of  record  that 
■neh  right  title,  privilege,  or  immunity  was 
specially  set  up  or  claimed  at  the  proper  time 
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and  in  the  proper  way.  Texas  &  P.  R.  Co.  v. 
Southern  P.  Co.  187  U.  8.  48,  84  L.  ed.  614,  11 
Sup.  Ct  Rep.  10;  California  Powder  Works  v. 
Davis,  151  U.  8.  889,  88  L.  ed.  206,  14  Sup.  Ct 
Rep.  860 ;  French  v.  Hopkins,  124  U.  8.  524,  81 
L.  ed.  636,  8  Sup.  Ct.  Rep.  689 ;  Spies  v.  Illtaiois, 
123  U.  8.  131,  81  L.  ed.  80,  8  Sup.  Ct.  Rep.  21 ; 
Chsppell  V.  Bradshaw,  128  U.  8.  182,  82  L.  ed. 
869,  9  Sup.  Ct  Rep.  40 ;  Leeper  v.  Texas,  189 
U.  S.  462,  36  L.  ed.  225,  11  Sup.  Ct  Rep.  677. 

On  the  authority  of  this  line  of  decisions,  the 
court  in  Baatem  Bldg.  &  L.  Asso.  v.  Welling, 
181  U.  8.  47,  46  L.  ed.  739,  21  Sup.  Ct  Rep.  681, 
refused  to  look  into  the  record  in  the  state 
court  to  see  whether  a  claim  of  a  right  pro- 
tected by  the  Constitution  of  the  United  States 
was  not  necessarily  involved,  saying  that  the 
error  involved  in  the  argument  that  the  record 
should  be  so  examined  arose  from  a  failure  to 
observe  that  the  particular  claim  of  Federal 
right  asserted  was  embraced  within  those  re- 
quired to  be  "specially  set  up  and  claimed." 

It  must  be  conceded  that  the  court  seems  at 
times  to  have  lost  sight  of  this  distinction, — 
especially  In  some  of  the  earlier  cases,  and  has 
applied  to  cases  which  in  fact  belonged  to  the 
third  class  enumerated  in  the  jurisdictional 
statute  the  rule  which  it  has  so  often  said  was 
appropriate  only  for  cases  arising  under  the 
1st  or  2d  clauses  of  that  section.  This  is  true 
of  Harris  v.  Dennie,  3  Pet  292,  7  L.  ed.  688, 
where  the  question  was  as  to  the  rights  of  a 
United  States  marshal  under  the  revenue  collec- 
tion act  of  1799;  and  of  Eureka  Lake  &  Y. 
Canal  Co.  v.  Yuba  County  Super.  Ct  116  U.  S. 
410,  29  L.  ed.  671,  6  Sup.  Ct  Rep.  429,  where 
a  motion  to  dismiss  a  writ  of  error  to  a  state 
court  was  denied,  although  it  did  not  appear 
affirmatively  on  the  face  of  the  record  that  the 
right  under  the  Federal  Constitution,  relied 
upon  to  give  jurisdiction,  was  raised,  because 
it  was  possible  that  the  decision  of  such  ques- 
tion was  necessarily  involved  in  the  state 
court's  judgment 

And  no  exception  in  favor  of  this  third  class 
is  made  In  Crowell  v.  Randell,  10  Pet  368,  9  L. 
ed.  458,  where,  after  a  careful  review  of  the 
prior  cases,  Mr.  Justice  Story  says  that  it  is 
not  necessary  that  the  question  should  appear 
on  the  record  to  have  been  raised,  and  the  de- 
cision made  in  direct  and  positive  terms  ip^is- 
gimit  verbis,  but  that  it  is  sufficient  if  it 
appears  by  clear  and  necessary  intendment  that 
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city ;  that  the  city  was  the  owner  of  the  ex- 
clusive right  to  the  use  of  all  the  water  of 
the  river  in  trust  for  the  public  purposes 
of  supplying  the  inhabitants  of  the  city  with 
water  for  domestic  use,  supplying  water  for 
the  irrigation  of  land  embraced  within  the 
pueblo  lands  of  the  city,  and  other  munici- 
pal uses;  that  plaintiffs  in  error  were  own- 
ers of  the  fee  simple  of  the  lands  described, 
subject  to  the  rights  of  the  city  to  the  water 
of  the  river;  and  the  prayer  was  for  the 
condemnation  in  fee  simple  of  all  the  estate, 
right,  title,  and  interest  of  plaintlJQTs  in 
error  in  the  land. 

The  answer  of  plaintiffs  in  error  denied 
that  the  river  was  fed  by  springs  rising  to 
the  surface  in  or  adjoining  the  bed  of  the 
river;  admitted  that  the  bed  was  composed 


of  sandy  soil,  but  denied  that  the  waters  of 
the  river  formed  well-defined  subterranean 
streams  flowing  in  channels  beneath  the  bed, 
or  that  such  subterranean  waters  rose  be- 
fore reaching  the  city,  or  became  a  part  of 
the  surface  water  of  the  river;  and  denied 
that  the  city  was  the  owner  of  any  right  to 
the  use  of  all  the  water  of  the  river,  in 
trusty  or  otherwise;  denied  that  the  city 
had  any  right  in  the  water  or  to  the  use 
thereof,  other  than  as  a  riparian  owner  of 
lands  through  which  the  river  flowed,  and 
rights  acquired  by  appropriation;  and  de- 
nied that  the  city  owned  the  right  to  the 
water  of  the  river  to  the  exclusion  of  plain- 
tiffs in  error.  On  the  contrary,  uie  an- 
swer alleged  that  the  lauds  of  plaintiffs  in 
error  were  riparian  lands  situated  far  above 


the  question  must  have  been  raised,  and  must 
have  been  decided  in  order  to  have  induced  the 
juderment.  • 

So,  in  Mnrray  v.  Charleston,  96  U.  S.  482,  24 
L.  ed.  760,  §upra,  the  language  used  Is  broad 
enough  to  cover  all  three  classes,  although  the 
case  was  in  fact  one  arising  under  the  second 
class.  The  court  said :  "In  questions  relating 
to  our  jurisdiction,  undue  importance  is  often 
attributed  to  the  Inquiry  whether  the  pleadings 
in  the  state  court  expressly  assert  a  right  under 
the  Federal  Constitution.  The  true  test  is  not 
whether  the  record  exhibits  an  express  state- 
ment that  a  Federal  question  was  presented, 
hpt  whether  such  a  question  was  decided,  and 
decided  adversely  to  the  Federal  right.  Every- 
where in  our  decisions  it  has  been  held  that  we 
may  review  the  Judgments  of  a  state  court  when 
the  determination  or  Judgment  of  that  court 
could  not  have  been  given  without  deciding  upon 
a  right  or  authority  claimed  to  exist  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  and  deciding  against  that  right  Very 
little  Importauce  has  been  attached  to  the  in- 
quiry whether  the  Federal  question  was 
formally  rnlsed." 

And  in  Craig  v.  Missouri,  4  Pet.  410,  7  L.  ed. 
003.  a  case  arising  under  the  second  clause,  Mr. 
Chief  Justice  Marshall  said :  "It  is  not  neces- 
sary to  state  in  terms  on  the  record  that  the 
Constitution  or  a  treaty  or  law  of  the  United 
States  has  been  drawn  in  question,  or  the 
validity  of  a  state  law  on  the  ground  of  its 
repugnancy  to  the  Constitution.  It  Is  sufficient 
if  the  record  shows  that  the  Constitution  or  a 
treaty  or  law  of  the  United  States  must  have 
been  construed,  or  that  the  constitutionality  of 
a  state  law  must  have  l)een  questioned,  and  the 
decision  has  been  in  favor  of  the  party  claim- 
ing under  such  law." 

It  is  sufficient  if  it  appears  from  the  record 
that  the  Federal  rights  were  so  specially  set  up 
or  claimed  as  to  bring  them  to  the  attention 
of  the  state  court.  Green  Bay  &  M.  Canal  Co. 
V.  Patten  Paper  Co.  172  U.  S.  58,  43  L.  ed.  364, 
19  Sup.  Ct.  Rep.  97;  Dewey  v.  Des  Moines,  173 
U.  8.  193,  48  L.  ed.  665,  19  Sup.  Ct.  Rep.  379. 

IV.     The  deoiiion  of  the  Federal  question. 

It  is  not  sufficient  to  show  that  the  state 
court  might  have  decided  the  Federal  question. 
It  must  be  apparent  in  the  record  Uiat  the 
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court  did  so  decide.  M*Elnney  v.  Carroll,  12 
Pet  66,  9  L.  ed.  1002.  See  also  cases  cited 
supra,  II. 

The  record  need  not,  In  terms^  show  a  de- 
cision of  the  Federal  question.  It  Is  sufficient 
if  it  shows  that  a  decision  of  the  question  was 
necessarily  involved  In  the  Judgment  rendered. 
Craig  V.  Missouri,  4  Pet  410,  7  Lu  ed.  903; 
Davis  V.  Packard,  6  Pet  41,  8  L.  ed.  312 ;  Nell- 
son  V.  Lagow,  12  How.  08,  13  Lu  ed.  900 ;  Cur- 
ran  V.  Arkansas,  15  How.  804,  14  L.  ed.  705; 
Roby  V.  Colehour,  146  U.  S.  153,  36  U  ed.  922, 
13  Sup.  Ct.  Rep.  47. 

This  is  obviously  but  stating  In  another 
form  the  rule  that  a  decision  of  a  Federal  ques- 
tion in  terms  is  not  essential  to  the  exercise 
of  this  jurisdiction.  This  rule  and  Its  applica- 
tion to  special  cases  have  been  discussed  In  dlv. 
II.  of  the  note  to  Mutual  L.  Ina  Ca  y.  McGrew. 
ante,  33. 

But  the  record  must  show  either  a  decision 
of  such  question  in  express  terms,  or  that  Its 
decision  was  necessarily  involved  In  the  judg- 
ment as  rendered  by  the  highest  state  court 
Croweil  v.  Randell,  10  Pet  368.  9  L.  ed.  458: 
Armstrong  v.  Athens  County,  16  Pet  281,  10 
L.  ed.  965 ;  Murdock  v.  Memphis,  20  Wall.  590. 
22  L.  ed.  429 ;  Ocean  Ins.  Co.  v.  Pollejs,  13  Pet 
157,  10  L.  ed.  105 ;  Coons  v.  Gallaher,  15  Pet 
18,  10  L.  ed.  645  ;  Mills  v.  Brown,  16  Pet  525, 
10  L.  ed.  1055  ;  Michigan  C.  R.  Co.  v.  Michigan 
Southern  R.  Co.  10  How.  378,  15  L.  e<L  689 ; 
Christ  Church  v.  Philadelphia  County,  20  Uow. 
26,  15  L.  ed.  802  ;  Gibson  v.  Chouteau,  8  Wall. 
314,  19  L.  ed.  317 ;  Allen  v.  Tarlton.  154  U.  S. 
596,  and  21  L.  ed.  955,  14  Sup.  Ct  Rep.  1193 ; 
Smith  V.  Adsit,  16  Wall.  185,  21  L.  ed.  310; 
Boiling  V.  Lersner,  91  U.  S.  504,  23  L.  ed.  366 ; 
Brown  v.  Atwell,  92  U.  S.  827,  23  L,  ed.  511 ; 
nagar  v.  California,  154  U.  S.  639,  and  24  L. 
ed.  1044,  14  Sup.  Ct  Rep.  1186 ;  Dugger  v.  Bo- 
cock,  104  U.  S.  596.  26  L.  ed.  846 ;  Chouteau  v. 
Gibson,  111  U.  S.  200,  28  L.  e6.  400.  4  Sup.  Ct 
Rep.  340 ;  Adams  County  v.  Burlington  &  M.  R. 
Co.  112  U.  S.  123,  28  L.  ed.  678,  6  Sup.  Ct  Rep. 
77;  Detroit  City  R.  Co.  v.  Guthard,  114  U.  S. 
133,  29  L.  ed.  118,  6  Sup.  Ct.  Rep.  811;  De 
Saussure  v,  Gaillard,  127  U.  S.  216.  32  U  ed. 
125,  8  Sup.  Ct.  Rep.  1053 ;  Marrow  v.  Brinkley. 
129  U.  S.  178,  32  L.  ed.  654,  9  Sup.  Ct  Rep. 
207 ;  San  Francisco  v.  Itsell,  133  U.  S.  65,  33 
r..  ed.  570,  10  Sup.  Ct  Rep.  241 ;  Johnson  v. 
Risk,  137  U.  8.  300,  34  L.  ed.  683,  11  Sup.  Ct 
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the  north  boundary  of  the  city,  and  that, 
as  riparian  owners,  plaintiffs  in  error  were 
entitled  to  the  use  of  the  waters  of  the  river 
for  all  lawful  purposes,  and,  to  a  reasonable 
extent,  for  irrigating  those  lands,  and  for 
domestic  and  other  uses.  And  it  set  up 
grants  of  part  of  the  land  to  the  predeces- 
sors of  plaintiffs  in  error  in  1843  by  the 
governor  of  both  Califomias,  and  of  the  re- 
mainder of  the  land  by  grant  in  1784;  that 
confirmation  was  petitioned  for  before  the 
board  oi  land  commissioners  appointed  un- 
der the  act  of  Congress  of  March  3,  1851 
(9  Stat,  at  L.  631,  chap.  41),  the  grants  con- 
firmed, and  the  decrees  of  the  board  affirmed 
by  the  district  court  of  the  United  States 
for  the  southern  district  of  California,  and 
patents    duly    issued;     and    averred    that 


plaintiffs  in  error  claimed  title  "under  and 
through  the  aforesaid  Mexican  and  Spanish 
grants,  and  the  proceedings  for  the  con- 
firmation thereof,  and  the  said  patents  is- 
sued by  the  United  States  founded  thereon;" 
and  that  as  owners  of  the  land  plaintiffs  in 
error  were  also  owners  of  the  waters  perco- 
lating in  the  soil  thereof,  and  riparian  own- 
ers, having  the  rights  of  riparian  proprie- 
tors in  the  waters  of  the  river. 

The  trial  court  decided  that  the  city  was, 
and  had  been  since  its  organization,  owner 
in  fee  simple  of  the  paramount  use  of  the 
waters  of  the  Los  Angeles  river,  so  far  as 
might  be  needed  from  time  to  time,  for  the 
public  purposes  of  supplying  the  inhabitants 
of  the  city  with  water  for  public  and  domes- 
tic purposes,  as  described  in  the  complaint; 


Rep.  Ill ;  Cook  County  v.  Calamet  &  C.  Canal 
ft  Dock  Co.  138  U.  S.  635,  84  L.  ed.  1110,  11  Sup. 
Ct.  Rep.  435  ;  Walter  A.  Wood  Mowing  &  Reaping 
Macb.  Co.  V.  Skinner,  139  U.  S.  293,  85  L.  ed. 
193,  11  Sop.  Ct.  Rep.  528 ;  Marsh  v.  Nichols,  8. 
ft  Co.  140  U.  S.  344,  35  L.  ed.  413,  11  Sup.  Ct 
Rep.  798 ;  New  Orleans  v.  New  Orleans  Water- 
works Co.  142  U.  S.  79,  86  L.  ed.  943,  12  Sup. 
Ct.  Rep.  142;  Roby  v.  Colehour,'146  U.  8.  168, 
36  L.  ed.  922,  13  Sup.  Ct.  Rep.  47 ;  Bustis  v. 
Holies,  150  U.  S.  861,  37  L.  ed.  1111,  14  Sop.  Ct. 
Rep.  131 ;  California  Powder  Works  v.  Davis, 
151  U.  S.  389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep. 
350 ;  Snell  v.  Chicago,  152  U.  S.  191,  38  L.  ed. 
408,  14  Sup.  Ct.  Rep.  489 ;  Missouri  P.  R.  Co.  v. 
Fitzgerald,  160  U.  8.  556,  40  L.  ed.  536,  16  Sup. 
Ct.  Rep.  389. 

A  definite  Issue  as  to  the  possession  of  a  right 
nnder  the  Constitution  of  the  United  States 
(Capital  Nat.  Bank  v.  First  Nat  Bank,  172 
U.  S.  425,  43  L.  ed.  502.  19  Sup.  Ct.  Rep.  202 ; 
Say  ward  v.  Denny,  158  U.  S.  180,  39  L.  ed.  941, 
15  Sup.  Ct  Rep.  777),  or  the  validity  of  a  state 
statute,  most  be  distinctly  deducible  from  the 
record  before  a  state  court  can  be  held  to  have 
disposed  of  such  a  Federal  question  by  its  de- 
cision. Powell  V.  Brunswick  County,  150  U.  S. 
433,  37  L.  ed.  1134,  14  Sup.  Ct  Rep.  166 ;  Louis- 
ville ft  N.  R.  Co.  ▼.  Louisville,  166  U.  S.  709,  41 
L.  ed.  1173,  17  Sup.  Ct  Rep.  725. 

And  resort  cannot  be  had  to  the  expedient  of 
Importing  Into  the  record  the  legislation  of  the 
state  as  Judicially  known  to  its  courts,  and 
bolding  the  validity  of  such  legislation  to  have 
been  drawn  in  question,  and  a  decision  neces- 
sarily rendered  thereon  in  arriving  at  conclu- 
sions upon  the  matters  actually  presented  and 
considered.  I'owell  v.  Brunswick  County,  150 
U.  8.  433,  37  L.  ed.  1134,  14  Sup.  Ct  Rep.  166. 

And  Jurisdiction  to  review  a  Judgment  of  a 
state  court  on  the  ground  that  It  involved  a  de- 
cision sustaining  the  validity  of  state  legislation 
claimed  to  impair  contract  obligations  does  not 
exist  when  the  only  question  apparently  involved 
in  the  state  court  was  the  construction  of  a 
charter  or  contract,  although  it  appeared  that 
there  were  statutes  subsequent  thereto  which 
might  have  been  relied  upon  as  raising  a  Fed- 
eral question  concerning  the  construction  of  the 
contract  but  were  not  alluded  to,  either  in  the 
pleadings,  proofs,  or  in  the  opinion  of  the  state 
court.  Tazoo  ft  M.  Valley  R.  Co.  v.  Adams,  180 
V.  8.  41,  45  L.  ed.  415.  21  Sup.  Ct  Rep.  266. 
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Tbe  court  said :  '*If  Jurisdiction  in  this  case  be 
sustained,  it  results  that  whenever  a  state  court 
gives  a  certain  construction  to  a  contract,  it  is 
our  duty  to  search  the  subsequent  statutes,  and 
to  find  out  whether  there  be  one  which,  under  a 
different  construction  of  the  contract  may  be 
held  to  Impair  It  We  must  decline  the  obliga- 
tion." See  also  div.  III.  b,  2,  in  note  to  Mutual 
L.  Ins.  Co.  V.  McGrew,  ante,  88. 

The  record  does  not  show  by  necessary  In- 
tendment that  the  validity  of  a  state  statute 
was  upheld  by  the  state  court  because  its  au- 
thority to  render  Judgment  rested  solely  on  such 
statute,  where  no  such  question  appears  to  have 
been  raised,  and  the  defeated  party  in  his  plead- 
ing admits,  impliedly,  the  Jurisdiction  of  the 
court  and  the  validity  of  tbe  statute.  The  Vic- 
tory, 6  Wall.  382,  18  L.  ed.  848. 

To  satisfy  this  requirement  when  Jurisdiction 
Is  attempted  to  be  founded  on  tbe  denial  of  a 
Federal  right,  thd  record  should  show  that  the 
state  court  was  led  to  suppose  some  claim  under 
the  constitution  or  statutes  of  tbe  United  States 
was  made,  or  that  its  ruling  involved  a  decision 
against  a  right  specially  set  up  thereunder. 
Sayward  v.  Denny.  158  U.  S.  180,  39  L.  ed.  941, 
15  Sup.  Ct.  Rep.  777 ;  Brown  v.  Colorado,  106  U. 
S.  05,  27  L.  ed.  132,  1  Sup.  Ct  Rep.  175 ;  Hook- 
BB  V.  Los  Angblks. 

If  It  appears  from  tbe  face  of  the  record  that 
tbe  decision  of  tbe  state  court  is  entirely  con- 
sistent with  tbe  construction  of  a  Federal  stat- 
ute contended  for  by  tbe  plaintiff  in  error,  no 
case  is  made  out  for  tbe  appellate  Jurisdiction 
of  tbe  Supreme  Court  of  tbe  United  States. 
Ocean  Ins.  Co.  v.  PoUeys,  13  Pet  157,  10  L.  ed. 
105. 

And  even  If  tbe  opinion  of  tbe  state  court  is 
80  far  a  part  of  tbe  record  that  it  can  be  re- 
sorted to  in  determining  whether  a  Federal  ques- 
tion was  decided  in  the  state  court  (a  question 
reserved  for  future  discussion  In  this  series), 
yet  where  tbe  record  shows  on  its  face  that  a 
Federal  question  was  not  necessarily  involved 
in  tbe  state  court  and  does  not  show  that  one 
was  raised,  tbe  Supreme  Court  of  tbe  United 
States  will  not  go  outside  of  tbe  record  to  tbe 
opinion  or  elsewhere  to  ascertain  whether  a 
Federal  question  was  in  fact  decided.  Moore  v. 
Mississippi,  21  Wall.  636.  22  L.  ed.  653  ;  Citi- 
zens' Bank  v.  Board  of  Liquidation,  98  U.  S. 
140,  25  L.  ed.  114 ;  Otis  v.  Oregon  S.  S.  Co.  116 
U.  S.  548,  29  L.  ed.  719,  6  Sup.  Ct  Rep.  523. 
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that  plaintiffs  in  error  were  the  owners  of 
the  particular  land,  and  had,  subject  to  the 
rights  of  the  city,  the  rights  of  riparian 
proprietors  thereof,  and  the  right  to  use 
the  wafer  of  the  river  for  all  purposes  for 
which  riparian  owners  are  entitled  to  use 
such  waters. 

The  contentions  seem  to  be  that  the  state 
courts  decided  against  the  claim  of  plain- 
tiffs in  error  to  the  rights  of  a  riparian 
owner,  and  to  the  ownership  of  alleged  per- 
colating waters,  as  derived  frcnn  patents  of 
the  United  States  as  well  as  from  Mexican 
grants,  or  under  the  treaty  of  Guadalupe 
Hidalgo;  that  the  statutes  of  California  in 
authorizing  the  trial  of  title  in  condemna- 
tion proceedings,  and  the  determination  of 
compensation  before  the  determination   of 


title,  amounted  to  providing  for  the  taking  . 
of  private  property  for  public  use  without 
just  compensation;  that  certain  statutes 
declaring  the  city  to  be  vested  with  a  para- 
mount right  to  the  surface  and  subterranean 
waters  deprived  plaintiffs  in  error  of  their 
property  without  due  process  of  law;  and 
that  the  statute  of  the  state,  in  providing 
that  compensation  and  damages  should  be 
deemed  to  have  accrued  at  the  date  of  the 
summons,  as  construed  by  the  state  courts, 
resulted  in  taking  the  property  of  plaintiffs 
in  error  without  just  compensation. 

Obviously,  the  question  as  to  the  title  or 
right  of  plaintiffs  in  error  in  the  land,  and 
whatever  appertained  tiiereto,  was  one  of 
state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 


It  has  been  shovm  in  div.  III.  b,  of  the  note 
to  Matual  L.  Ina  Co.  v.  McGrew,  ante,  88, 
that,  where  the  state  court  has  disposed  <^  the 
case  upon  non-Federal  grounds  broad  enough  to 
support  its  Judgment,  the  Supreme  Court  of  the 
United  States  caunot  review  such  judgment  on 
the  theory  that  a  decision  of  the  Federal  ques- 
tion necessarily  was  Involved. 

And  even  though  It  does  not  conclusively  aj>- 
pear  to  be  the  fact,  yet,  where  the  state  may 
properly  have  disposed  of  the  case  without  de- 
ciding the  Federal  question,  its  judgment  is  not 
reviewable  in  the  Supreme  Court  of  the  United 
States.  Kliilker  v.  Missouri,  18  Wall.  257,  20 
L.  ed.  685 ;  Phoenix  Ins.  Co.  v.  The  Treasurer,  11 
Wall.  204.  20  L.  ed.  112;  Stelnes  v.  Franklin 
County,  14  Wall.  15,  20  L.  ed.  846 ;  Commercial 
Bank  v.  Rochester,  15  Wall.  639,  21  L.  ed.  117 ; 
Johnson  v.  Risk,  137  U.  S.  800,  84  L.  ed.  688,  11 
Sup.  Ct.  Rep.  Ill ;  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Skinner,  139  U.  S.  293,  86 
L.  ed.  193,  11  Sup.  Ct.  Rep.  528;  McQuade  v. 
Trenton,  172  U.  S.  686,  43  L.  ed.  681,  19  Sup. 
Ct.  Rep.  292 ;  Mills  v.  Brown,  16  Pet  525,  10 
L.  ed.  1055 ;  Basse  v.  BrownsTllle,  154  U.  S. 
610,  and  22  L.  ed.  420,  14  Sup.  Ct.  Rep.  1195. 

A  denial  by  a  state  court  of  instructions  ap- 
parently asked  with  a  view  to  raising  the  Fed- 
eral question  is  not  sufficient  to  give  the  Su- 
preme Court  of  the  United  States  jurisdiction 
on  writ  of  error,  where  the  record  does  not  show 
that  the  Instructions  requested  were  based  upon 
the  evidence,  and  could  have  been  properly  given 
if  the  party  raising  the  Federal  question  was 
right  in  his  claim ;  as  it  is  impossible  to  say 
whether  or  not  the  refusal  to  give  such  Instruc- 
tions amounted  to  a  ruling  in  denial  of  such 
claim.  Clark  v.  Pennsylvania,  128  U.  S.  895, 
32  L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  118. 

Where  it  does  not  appear  but  that  the  state 
court  discharged  a  juror  because  of  his  avowed 
present  disloyalty  to  the  Federal  government, 
irrespective  of  his  refusal  to  take  the  test  oath 
prescribed  by  the  state  Constitution,  the  Su- 
preme Court  of  the  United  States  cannot  review 
the  judgment  of  the  state  court  on  the  theory 
that  such  court  must  have  decided  in  favor  of 
the  validity  of  the  test-oath  clause  of  the  state 
Constitution.  Kllnger  v.  Missouri,  18  Wall.  257, 
20  L.  ed.  635. 

An  instruction  to  the  jury  to  exclude  the  pe- 
riod of  time  from  April  17,  1861,  to  February 
27, 1866,  in  computing  the  running  of  the  statute 
63  L.R.  A. 


of  limitations  does  not  necessarily  imply  that 
they  were  instructed  that  the  state  stat- 
ute providing  for  the  excluding  of  such 
time  was  consistent  with  the  Federal 
Constitution,  since  the  judge  of  the 
state  court  may  well  have  followed  the 
decisions  of  Lhe  Supreme  Court  of  the  United 
States  that  the  period  during  which  the  courts 
were  closed  by  the  war  must  be  excluded  from 
any  such  computation.  Caperton  v.  Bowyer,  14 
Wall.  216,  20  L.  ed.  882. 

And  a  judgment  of  a  state  court  sustaining  a 
demurrer  to  a  complaint  in  a  suit  to  recover 
back  a  tax  levied  by  a  mimicipallty  on  a  portion 
of  the  capital  stock  of  a  bank  Invested  in  bonds 
of  the  United  States  does  not  necessarily  amount 
to  a  decision  In  favor  of  the  validity  of  such  tax 
when  the  case  may  properly  have  been  decided 
on  the  ground  that  the  plalntiflF  had  mistaken  his 
remedy.  Commercial  Bank  v.  Rochester,  15 
Wall.  689,  21  L.  ed.  117. 

So,  the  denial  by  a  state  court  of  a  motion  to 
discharge  a  rule  requiring  an  answer  to  a  peti- 
tion and  to  quash  all  the  proceedings  taken,  on 
the  ground  that  the  statute  authorising  them 
was  repugnant  to  the  state  and  Federal  Consti- 
tutions, does  not  bring  any  Federal  question 
into  the  record,  where  the  denial  may  have  been 
made  upon  the  ground  that  the  questions  might 
more  properly  arise  upon  demurrer,  plea,  or  an- 
swer. Kipley  v.  IlUnola  170  U.  S.  182,  42  L. 
ed.  998,  18  Sup.  Ct  Rep.  550. 

And  a  decision  of  a  state  court  dismissing  a 
bill  by  heirs  to  reach  a  portion  of  their  de- 
cedent's estate  from  a  purchaser  from  the  ad- 
minlBtratrlx,  because  the  consideration  was  paid 
by  confederate  notes  and  bonds,  is  not  reviewa- 
ble in  the  Supreme  Court  of  the  United  States, 
where  there  are  no  averments  in  the  bill  which 
directly  present  the  validity,  under  the  laws  of 
the  United  States,  of  such  a  payment,  and  it 
may  fairly  be  inferred  that  reliance  for  the  re- 
lief asked  was  placed  upon  an  entirely  dUferent 
ground.  Dugger  v.  Bocock,  104  U.  S.  596.  26 
L.  ed.  846. 

Jurisdiction  cannot  be  sustained  where  the 
Federal  question  was  first  raised  on  an  applica- 
tion for  rehearing,  and  it  does  not  expressly  ap- 
pear that  the  state  court  decided  the  question, 
and  the  record  shows  that  the  motion  may  have 
been  denied  on  other  than  Federal  grounds. 
Stelnes  v.  Franklin  County,  14  Wall.  15,  20  L. 
ed.  846. 
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final.  Ban  FnmoUeo  ▼.  Booit,  111  U.  8. 
768,  28  L.  ed.  693,  4  Sup.  Ct.  Rep.  688; 
Calif omia  Powder  Worki  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  CL  Rep.  360. 
And  the  question  of  the  ezistenoe  of  perco- 
lating water  was  merely  a  question  of  fact. 
The  patents  were  in  the  nature  of  a  quit- 
claim, and,  under  the  act  of  March  3,  1851 
[fi  15],  were  "conclusive  between  the  United 
States  and  the  said  claimants  only,  and 
shall  not  affect  the  interests  of  third  per- 
sons." The  validity  of  that  act  was  not 
drawn  in  question  in  the  state  court,  and, 
as  the  right  or  title  asserted  by  plaintiffs  in 
error  was  derived  under  Mexican  and  Span- 
ish grants,  the  decision  of  the  state  court 
on  the  claims  asserted  by  plaintiffs  in  error 
to  the  waters  of  the  river  was  not  against 


any  title  or  right  claimed  under  the  Conati- 
tution,  or  any  treaty,  or  statute  of,  or  com- 
mission held,  or  authority  exercised,  under, 
the  (Jonstitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  not  arise  thereunder,  because 
the  controversy  in  the  state  court  did  not 
involve  the  construction  of  the  treaty,  but 
the  validity  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty.  New 
Orleans  v.  De  Armas,  9  Pet.  224,  9  L.  ed. 
109;  Iowa  v.  Rood,  187  U.  S.  87,  47  L.  ed. 
86,  23  Sup.  Ct  Rep.  49;  PhiUips  v.  Mound 
City  Land  d  Water  Asso.  124  U.  S.  605,  31 
L.  ed.  588,  8  Sup.  Ct.  Rep.  657. 

In  Crystal  Bprings  Land  d  Water  Co,  v. 
Los  Angeles,  82  Fed.  114,  the  circuit  court 
ruled  that^  where  both  parties  claimed  under 


But  If  the  non-Federal  ground  was  not  a  good 
snd  TaJld  one.  It  will  be  presumed  that  the  state 
court  rested  its  Judgment  upon  a  decision  of  the 
Federal  question  (Kllnger  v.  Missouri,  18  Wall. 
257.  20  L.  ed.  636),  because  no  presumption 
ought  to  be  Indulged  in  that  the  state  court  pro- 
ceeded upon  a  ground  clearlj  untenable.  Nell- 
son  V.  Lagow,  12  How.  98,  13  L.  ed.  909 ;  Ma- 
gulre  V.  Tyler,  8  Wall.  650,  19  L.  ed.  820 ;  John- 
son V.  Risk,  187  U.  8.  800,  84  L.  ed.  683,  11  Sup. 
a.  Rep.  111. 

It  is  not  even  enough  that  the  record  shows 
that  a  Federal  contention  was  made  and  was 
overruled  by  the  state  court,  but  It  must  appear 
by  clear  and  necessary  Intendment  that  the  de- 
cision of  such  question  was  controlling  in  the 
disposition  of  the  cause.  Commercial  Bank  v. 
Buckingham,  6  How.  817,  12  L.  ed.  169.  See 
alto  dlv.  III.  e,  In  note  to  Mutual  L.  Ina  Co.  v. 
McGrew,  ante,  38. 

Where  an  Inferior  state  court  has  decided  a 
Federal  question,  it  will  not  be  presumed  In  the 
Supreme  Court  of  the  United  States  that  the 
highest  court  of  the  state  decided  the  case  on 
•ome  other  ground  not  found  in  the  record  or 
sugf^sted  tn  that  court.  Keith  ▼.  Clark,  97  U. 
8.  454,  24  L.  ed.  1071. 

y.  Eltect  of  certificate  of  etate  oourt. 

The  certificate  of  a  chief  or  presiding  justice 
of  the  highest  court  of  a  state  cannot  relieve  the 
Supreme  Court  of  the  United  States  from  deter- 
mhitaig  for  itself  whether  the  record  shows  that 
the  suit  really  InTolTCs  any  question  which  will 
entitle  it  to  review  the  judgment  of  the  state 
court  Newport  Light  Co.  ▼.  Newport,  161  U.  S. 
527,  38  L.  ed.  250,  14  Sup.  Ct.  Rep.  429 ;  Powell 
▼.  Brunswick  County,  150  U.  8.  433,  37  L.  ed. 
1134,  14  Sup.  Ct.  Rep.  166. 

Such  a  certificate  Is  Incompetent  to  confer  a 
juritdiction  not  shown  on  the  record  (Felix  ▼. 
Scharuweber.  125  U.  S.  54,  81  L.  ed.  687.  8  Sup. 
Ct  Bep.  750  ;  Mississippi  &  M.  R.  Co.  ▼.  Rock,  4 
WalL  177,  18  L.  ed.  381 ;  Powell  v.  Brunswick 
County,  150  D.  S.  433,  37  L.  ed.  1134,  14  Sup. 
Ct  Bep.  166 ;  Sayward  ▼.  Denny,  158  U.  S.  180, 
39  L.  ed.  041,  15  Sup.  Ct.  Rep.  777 ;  Henkcl  v. 
Cincinnati,  177  U.  S.  170,  44  L.  ed.  720,  20  Sup. 
Ct  Rep.  673 ;  Home  for  Incurables  ▼.  New  York, 
187  U.  8.  155,  47  L.  ed.  117,  23  Sup.  Ct.  Rep. 
84,  ante,  320),  though  it  may  have  the 
effect  of  making  more  certain  and  specl- 
fle  what  is  too  general  and  indefinite 
hi  the  record.  Parmelee  t.  Lawrence,  11 
WL.IL  A. 


Wall.  36,  20  L.  ed.  48;  Brown  ▼.  Atwell,  92 
U.  S.  827,  28  L.  ed.  511 ;  Yacoo  &  M.  Valley  R. 
Co.  T.  Adams,  180  U.  8.  41,  45  L.  ed.  415,  21 
Sup.  Ct.  Rep.  256;  Dibbls  ▼.  Belllngham  Bay 
Land  Co.  163  U.  S.  63,  41  L.  sd.  72,  16  Sup. 
Ct.  Rep.  939. 

The  certificate  may  Induce  the  Federal  court, 
where  the  question  is  a  close  one,  not  to  con- 
strue the  pleadings  so  strictly  as  to  hold  that 
they  do  not  sufllciently  present  a  Federal  ques- 
tion. Roby  ▼.  Colehour,  146  U.  8.  153,  36  L. 
ed.  922,  18  Sup.  Ct  Rep.  47. 

A  certificate  of  the  chief  Justice  of  a  stats 
court,  stating  that  the  Talidity  of  state  legisla- 
tion subsequent  to  the  charter  of  a  corporation 
was  drawn  In  question  upon  the  ground  that  it 
impaired  the  obligation  of  a  contract,  and  that 
•I  the  decision  was  in  favor  of  the  validity  of  such 
legislation,  may  be  resorted  to,  in  the  absence  of 
an  opinion,  to  show  that  a  Federal  question 
which  was  otherwise  raised  in  the  record  was 
actually  passed  upon  by  the  court.  Gulf  &  S.  I. 
R.  Co.  ▼.  Hewes,  188  U.  8.  66,  46  L.  ed.  86,  22 
Sup.  Ct.  Rep.  26. 

And,  where  the  record  shows  that  the  juris- 
dictional question  may  have  been  involved,  a 
certificate  by  the  presiding  judge  of  a  state 
court,  certified  by  the  clerk  as  psrt  of  the  rec- 
ord, that  one  of  the  questions  mentioned  In  the 
26th  section  of  the  Judiciary  act  was  decided  in 
the  manner  prescribed  by  that  act,  will  be  pre- 
sumed to  have  been  made  by  authority  of  the 
court  and  the  Supreme  Court  of  the  United 
States  must  take  Jurisdiction.  Armstrong  ▼. 
Athens  County,  16  Pet  281,  10  L.  ed.  965. 

A  certificate  signed  by  the  clerk  and  certified 
by  the  presiding  justice  of  a  state  court  though 
entitled  to  great  weight  as  showing  that  a  Fed- 
eral question  was  decided  by  the  court  which 
giveg  it- in  the  manner  required  to  give  the  Su- 
preme  Court  of  the  United  States  jurisdiction. 
Is  not  conclusive  that  such  a  question  was  raised 
I  in  the  case.  Caperton  v.  Bowyer,  14  Wall.  216, 
20  L.  ed.  882. 

A  certificate  of  the  presiding  judge  of  a  state 
court  is  insiifllcient  to  show  that  a  Federal  ques- 
tion was  raised  and  decided,  where  the  recorded 
opinion  of  the  court  shows  that  the  decision  was 
based  on  a  ground  that  did  not  Involve  a  Federal 
question.  Dibble  v.  Belllngham  Bay  Land  Co. 
163  U.  S.  63.  41  L.  ed.  72,  16  Sup.  Ct  Rep.  039. 

And  it  certainly  cannot  be  regarded  as  conclu- 
sive when  the  same  Judge,  in  the  opinion  on  file 
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Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  aocordance  with  the 
provisions  of  the  treaty  of  Guadalufve  Hi- 
dalgo, and  the  controversy  was  only  as  to 
what  were  the  rights  thus  granted  and  con- 
Hrmed,  the  suit  was  not  one  arising  under  a 
treaty  so  as  to  confer  jurisdiction  on  a  Fed- 
eral court,  and  that  where  the  only  ground 
of  Federal  jurisdiction  was  the  allegation 
in  a  bill  tha^  defendant's  claim  of  title  was 
based  in  part  on  certain  acts  of  the  legisla- 
ture of  the  state,  which  attempted  to  trans- 
fer to  it,  as  alleged,  the  title  held  by  com- 
plainant's grantors  at  the  time  of  their  pas- 


sage, the  court  would  not  retain  jurisdiction 
when  an  answer  was  filed  by  defendant 
denying  the  allegations,  and  disclaiming 
any  title  or  claim  of  title  not  held  by  it  be- 
fore the  passage  of  the  acts.  The  bill  was 
dismissed,  and  we  affirmed  the  judgment. 
177  U.  S.  169,  44  L.  ed.  720,  20  Sup.  Ct. 
Rep.  573. 

The  trial  court  determined  for  itself, 
among  other  questions,  the  nature  and  ex- 
tent of  the  city's  interest  in  the  waters  of 
the  river,  but>  while  it  instructed  the  jury 
in  relation  thereto,  it  did  not  file  its  writ- 
ten findings  until  after  the  return   of  the 


In  the  case,  places  the  decision  entirely  on  a 
ground  independent  of  a  Federal  qaestlon.  Ad- 
ams County  V.  Burlington  &  M.  B.  Co.  112  U.  8. 
123,  28  L.  ed.  678,  5  Sup.  Ct.  Rep.  77. 

Something  more  definite  than  a  certificate  of 
the  highest  court  of  a  state  that  certain  stat- 
utes, challenged  as  In  violation  of  the  Federal 
Constitution,  were  held  valid,  without  naming 
those  statutes,  Is  necessary  to  satisfy  the  re- 
quirement that  the  record  should  show  that 
such  a  question  was  involved.  Lawyer  v.  Walk- 
er, 14  now.  149,  14  L.  ed.  864. 

Where,  from  the  entire  record,  it  appears  that 
the  decision  of  the  state  court  depends  upon  the 
construction,  and  not  the  constitutionality,  of 
a  state  statute,  the  certificate  of  the  state  court 
Is  unavailing  to  show  that  the  constitutional 
question  was  involved.  Ihid.;  Commercial  Bank 
V.  Buckingham,  5  How.  317,  12  L.  ed.  169. 

A  certificate  of  the  state  court  that  such  ques- 
tions arose  and  were  decided  as  required  by  | 
25  of  the  judiciary  act  to  give  the  Supreme 
Court  Jurisdiction  to  review  the  decision  of  the 
state  court  is  unuecessary,  where  the  record 
shows  on  its  face  that  such  questions  arose,  and 
how  they  were  decided.  Ableman  v.  Booth,  21 
How.  506.  16  L.  ed.  169. 

Vl.  Conclusion. 

'*In  the  interpretation  of  this  section  [|  26] 
of  the  act  of  1789,"  said  Mr.  Justice  Story  in 
Crowell  V.  Ilandell,  10  Pet  368,  9  L.  ed.  458, 
"it  has  been  uniformly  held  that,  to  give  this 
court  appellate  Jurisdiction,  two  things  should 
have  occurred  and  be  apparent  in  the  record : 
First,  that  some  one  of  the  questions  stated  in 
the  section  did  arise  in  the  court  below ;  and 
second,  that  a  decision  was  actually  made  there- 
on by  the  same  court  In  the  manner  required  by 
the  section.  If  both  of  these  do  not  appear  on 
the  record  the  appellate  Jurisdiction  fails.  It  is 
not  sufficient  to  show  that  such  a  question  might 
have  occurred,  or  such  a  decision  might  have 
been  made,  in  the  court  below.  It  most  be 
demonstrable  that  they  did  exist  and  were  made. 
The  principal,  perhaps  the  only  important,  dif- 
ficulty which  has  ever  been  felt  by  the  court  has 
been  in  ascertaining  in  particular  cases  whether 
these  matters  (the  question  and  decision)  were 
apparent  on  the  record.  And  here  the  doctrine 
of  the  court  has  been  that  It  Is  not  indispensa- 
ble that  it  should  appear  on  the  record,  in  to- 
tidem  verbis,  or  by  direct  and  positive  statement 
that  the  queistion  was  made  and  the  decision 
given  by  the  court  t>elow  on  the  very  point ;  but 
that  it  Is  sufiiclent,  if  It  is  clear  from  the  facts 
stated  by  Just  and  necessary  inference,  that  the 
question  was  made,  and  that  the  court  below 
03  L.  R,  A. 


must.  In  order  to  have  arrived  at  the  Judgment 
pronounced  by  it,  have  come  to  the  very  decision 
of  that  question  as  Indispensable  to  that  judg- 
ment" 

Six  years  later  Mr.  Justice  Catron,  in  Ann- 
strong  V.  Athens  County,  16  Pet  281,  10  L.  ed. 
965,  thought  it  a  fit  occasion  to  state  the  princi- 
ples upon  which  the  court  acted  in  determining 
whether  the  record  presented  a  case  in  which  it 
was  authorized  to  exercise  Its  appellate  jurisdic- 
tion over  state  courts.  Said  that  Justice  :  "In 
order  to  give  this  court  jurisdiction  under  the 
25th  section  of  the  act  of  1789,  it  must  appear 
on  the  record  itself  to  be  one  of  the  cases 
enumerated  in  that  section ;  and  nothing  out  of 
the  record  certified  to  this  court  can  be  taken 
into  consideration.  This  must  be  shown  :  First, 
either  by  express  averment,  or  by  necessary  in- 
tendment in  the  pleadings  in  the  case;  or,  sec- 
ondly, by  the  direction  given  by  the  court  and 
stated  in  the  exception;  or.  thirdly,  when  the 
proceeding  is  according  to  the  law  of  Louisiana, 
i)y  the  sutement  of  facts,  and  of  the  decision, 
as  usually  made  in  such  cases  by  the  court ;  or, 
fourthly,  it  must  be  entered  on  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases 
where  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was  in 
fact  raised  and  decided ;  and  this  entry  must 
appear  to  have  been  made  by  the  order  of  the 
court,  or  by  the  presiding  Judge  by  order  of  the 
court,  and  certified  by  the  clerk  as  a  part  of  the 
record  in  the  state  court ;  or,  fifthly,  in  proceed- 
ings in  equity  it  may  be  stated  in  the  body  of 
the  final  decree  of  the  state  court  from  which 
the  appeal  is  taken  to  this  court ;  or,  sixthly,  it 
must  appear  from  the  record  that  the  question 
was  necessarily  involved  in  the  decision ;  and 
that  the  state  court  could  not  have  given  the 
Judgment  or  decree,  which  they  passed,  without 
deciding  it  We  are  not  aware  of  any  other 
modes  in  which  the  Judgment  or  decree  of  a 
state  court  can  lawfully  be  brought  before  ns; 
and  we  have  sUted  them  particularly,  In  order 
to  prevent  in  future,  the  difficulties  and  discrep- 
ancies which  have  so  often  arisen  on  this  sub- 
ject" 

The  rules  as  laid  down  in  these  two  cases. 
though  they  do  not  seem  to  have  borne  out  the 
hope  of  Mr.  Justice  Story  "to  close.  If  possible, 
all  future  controversy,"  still  furnish  the  test 
of  the  showing  which  the  record  makes  with  ref- 
erence to  the  point  under  discussion.  The  only 
essential  modification  is  in  the  distinction  which 
the  more  recent  cases  make  with  reference  to 
the  presentation  of  a  Federal  question  to  the 
state  court  as  nffected  by  the  class  to  which 
such  Federal  question  belongs.  W.  W.  N. 
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verdict  And  it  is  argued  that  the  respective 
rights  of  the  parties  were  not  in  fact  ad- 
judicated until  after  the  amount  of  compen- 
sation had  been  found,  and  that  in  this  way 
plaintiffs  in  error  were  deprived  of  their 
property  without  due  process  of  law.  The 
14th  Amendment  does  not  control  the  power 
of  a  state  to  determine  the  form  of  proced- 
ure by  which  legal  rights  may  be  ascer- 
tained, if  the  method  adopted  gives  reason- 
able notice  and  aifords  a  fair  opportunity 
to  be  heard.  loioa  C.  R.  Co.  v.  Iowa,  160 
U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct.  Rep. 
344;  Lojig  Island  Water  Supply  Co.  v. 
Brooklyn,  IG6  U.  S.  685,  41  L.  ed.  1165,  17 
Sup.  Ct.  Rep.  718. 

The  construction  of  a  law  of  a  state,  that 
it  was  competent  for  the  court  to  try  and 
determine,  in  a  condemnation  proceeding,  an 
adverse  claim  of  the  plaintiff  therein  to  an 
interest  in  property  sought  to  be  condemned, 
is  conclusive  on  this  court,  and  we  cannot 
understand  how  the  entry  of  the  verdict  of 
a  jury  as  to  the  amount  of  compensation 
prior  to  the  filing  of  written  findings  on  the 
other  issues  could  have  the  effect  of  depriv- 
ing plaintiffs  in  error  of  their  property 
without  due  process  of  law.  The  chief  jus- 
tice of  California  well  said  that  it  was  of 
no  importance  in  what  order  the  other  Issues 
in  the  case  were  decided,  except  in  so  far  as 
the  determination  of  one  point  was  neces- 
sary as  a  basis  for  the  determination  of  an- 
other; and  that,  il  the  instructions  to  the 
jury  actually  given  were  correct,  the  fact 
that  these  findings  had  not  been  previously 
filed  was  of  no  consequence. 

And  so  as  to  certain  statutes  of  the  state 
of  California,  which  declared  that  the  city 
of  Los  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutes 
were  admitted  in  evidence  merely  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  right 
of  the  city  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  The 
validity  of  the  statutes,  on  account  of  re- 
pugnancy to  the  Federal  Constitution,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property. 

Section  1249  of  the  Code  of  Civil  Proce- 
dure of  California  provided  that,  for  the  pur- 
pose of  assessing  compensation  and  damages, 
the  right  thereto  should  be  taken  to  have 
Mcnied  at  the  time  of  the  summons,  "and 
its  actual  value  at  that  date  shall  be  the 
«3LuR.A. 


measure  of  compensation  for  all  property 
to  be  actually  taken,  and  the  basis  of  dam- 
ages to  property  not  actually  taken,  but  in- 
juriously alTected." 

The  validity  of  the  statute  under  the 
state  Constitution  had  been  repeatedly  sus- 
tained by  the  state  courts,  and  those  courts 
held  that  the  value  referred  to  in  the  stat- 
ute was  the  actual  value  at  that  date. 

Plaintiffs  in  error  asked  the  court  to 
charge  the  jury  that  the  date  of  estimating 
the  value  of  the  property  was  the  date  of 
the  summons,  and  the  supreme  court  held 
that  in  these  circumstances  they  could  not 
be  permitted  to  attack  the  condemnation 
statute  as  unconstitutional  so  far  as  related 
to  the  appraising  the  value  of  the  land  as 
provided. 

Moreover,  this  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to  ques- 
tions of  general  justice  and  equitable  con- 
siderations in  the  taking  of  property.  Fall- 
hrooh  Irrig.  Mat.  v.  Bradley,  164  U.  S.  112, 
41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56. 

The  truth  is  there  is  nothing  in 'this  rec- 
ord adequately  showing  that  the  state  courts 
were  led  to  suppose  that  any  claim  under 
the  Constitution  of  the  United  States  was 
made  by  plaintiffs  in  error,  or  that  any  rul- 
ing involved  a  decision  against  a  right  set 
up  by  them  under  that  instrument. 

In  Saytoard  v.  Denny,  158  U.  S.  180,  39 
L.  ed.  941,  15  Sup.  Ct.  Rep.  777,  after  stat- 
ing the  contention  of  plaintiff  in  error  that 
the  effect  of  the  judgment  of  the  state  court 
was  "to  deprive  him  of  his  property  with- 
out due  process  of  law,  or  to  deny  him  the 
equal  protection  of  the  laws,  and  amounted 
to  a  decision  adverse  to  the  right,  privilege, 
or  immunity  of  plaintiff  in  error  under  the 
Constitution,  of  being  protected  from  such 
deprivation  or  denial,"  we  said:  "But  it 
nowhere  affirmatively  appears  from  the  rec- 
ord that  such  a  right  was  set  up  or  claimed 
in  the  trial  court  when  the  demurrer  to  the 
complaint  was  overruled,  or  evidence  ad- 
mitted or  excluded,  or  instructions  given  or 
refused,  or  in  the  supreme  court  in  dispos- 
ing of  the  rulings  below.  .  .  .  We  are  not 
called  on  to  revise  these  views  of  the  prin- 
ciples of  general  law  considered  applicable 
to  the  case  in  hand.  It  is  enough  that  there 
is  nothing  in  the  record  to  indicate  that 
the  state  courts  were  led  to  suppose  that 
plaintiff  in  error  claimed  protection  under 
the  Constitution  of  the  United  States  from 
the  several  rulings,  or  to  suspect  that  each 
ruling  as  made  involved  a  decision  against 
a  right  specially  set  up  under  that  instru- 
ment. And  we  may  add  that  the  decisions 
of  state  tribunals  in  respect  of  matters  of 
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general  law  cannot  be  reviewed  on  the  the- 
ory that  the  law  of  the  land  is  violated  un- 
less their  conclusions  are  absolutely  free 
from  error." 

This  case  comes  within  the  rule  there  laid 


down,  and  the  vprii  of  error  must  he  dw- 
miesed, 

MoKenna,  J.,  took  no  part  in  the  deci- 
sion of  this  case. 


UNITED  STATES  CIRCUIT  COURT  OP   APPEALS,  FIRST  CIRCUIT. 


Charles  THIBODEAU,  AppU 

V. 

Herbert  L.  HILDRETH. 

(124   Fed.   892.) 

A  eontraet  by  one  about  to  eniter  an- 
other's employ  for  the  purpose  of  Improv- 
ing machinery  used  In  the  latter's  business, 
that  the  employer  shall  have  the  heneflt  of 
all  Inventions  made  by  him  during  the  term 
of  the  employment,  and  that,  In  case  patents 
shall  not  be  applied  for,  the  employee  shall 
keep  the  Information  forever  secret.  Is  not 
unconscionable,  nor  against  public  policy,  and 
may  be  enforced. 

(June  19,  1908.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts  dismissing 
his  cross  bill,  which  sought  the  cancelation 
of  a  contract  which  the  bill  was  filed  to  en- 
force.   Affirmed, 

The  case  sufficiently  appears  ia  the  opin- 
ion. 

Argued  before  Pt^fiam,  Circuit  Judge, 
and  Broum  and  Lowell^  District  Judges. 

Mesare.  Jolus  8.  Biehardaon  and  Wil- 
liam Quinby,  for  appellant : 

Cancelation  should  be  granted  under  cross 
bill  when  the  contract  is  a  "menace,"  or 
there  is  "danger"  that  it  may  be  used  to 
harass  parties  seeking  cancelation. 

Story,  Eq.  PI.  §391;  Story,  Eq.  Jur.  | 
694;  Sa9i  Diego  Flunie  Oo,  v.  Souther,  32  C. 
C.  A.  548,  61  U.  S.  App.  134,  90  Fed.  164; 
Richards  v.  Todd,  127  Mass.  167. 

The  Hildreth  agreement  in  question  is  a 
naked  assignment  in  gross  of  a  man's  future 
labors,  a  "mortgage  on  a  man's  brain,"  and 
therefore,  unconscionable  and  imenforceable. 

Aspintoall  Mfg.  Co.  v.  OUl,  32  Fed.  697; 
Dalzell  v.  Dueher  Watch  Case  Mfg.  Co.  149 
U.  S.  315,  37  L.  ed.  749,  13  Sup.  Ct.  Rep. 
886;  Independent  Electric  Co.  v.  Jeffrey 
Mfg.  Co.  76  Fed.  981;    Westinghouae  Air- 

NOTS. — For  the  somewhat  similar  question 
of  validity  of  contract  by  employee  not  to  dis- 
close secrets  Imparted  to  htm  by  his  employer, 
see  O.  &  W.  Thum  Co.  v.  TloczynslEl,  38  L.  H. 
A.  200. 

For  contracts  respecting  secrets  as  unlawful 
restraint  of  trade,  see  note  to  Gamewell  Fire 
Alarm  Teleg.  Co.  v.  Crane,  22  L.  B.  A.  674. 
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Brake  Co.  T.  Chicago  Brake  d  Mfg.  Co.  85 
Fed.  786;  McFarlatid  v.  Btanton  Mfg.  Co. 
53  N.  J.  £q.  649,  51  Am.  St.  Rep.  647,  33 
Atl.  962 ;  Montgomery  Palace  Stock  Car  Co, 
V.  Street  Stable  Car  Line,  142  lU.  315,  31 
N.  E.  434;  Allison  Bros.  v.  Allison,  144  N. 
Y.  21,  38  N.  E.  956;  Pope  Mfg.  Co.  v.  Qor^ 
mully,  144  U.  S.  224,  36  L.  ed.  414,  12  Sup. 
Ct.  Rep.  632;  Johnson  v.  Shrewsbury  d  B. 
R.  Co.  3  DeG.  M.  &  G.  914;  Meissner  x. 
Buck,  28  Fed.  161. 

The  Hildreth  agreement  is  not  mutual, 
and  therefore  not  enforceable  in  equity. 

Duvall  y,  Myers,  2  Md.  Ch.  401;  Richards 
▼.  Green,  23  N.  J.  Eq.  536;  Rutland  MarbU 
Co.  Y.  Ripley,  10  Wall.  339,  19  L.  ed.  955. 
*  The  Hildreth  agreement  is  a  mere  serv- 
ice contract,  and  not  enforceable  in  equity. 

WoUensak  v.  BHggs,  20  HI.  App.  50;  Da- 
vis ▼.  Foreman  [1894]  3  Ch.  654;  Whitwood 
Chemical  Co.  v.  Hardman  [1891]  2  Ch.  416; 
Karrick  ▼.  Hannaman,  168  U.  S.  328,  42  L. 
ed.  484,  18  Sup.  Ct  Rep.  135;  Pom.  Spec 
Perf .  p.  67,  f  48 ;  Kennicott  ▼.  Leamtt,  37  111. 
App.  435;  Stocker  ▼.  BrockeVbank,  3  Macn. 
k  O.  25^;  Mair  v.  Himalaya  Tea  Co.  L.  R. 
1  Eq.  411;  Johnson  r.  Shrewsbury  d  B.  R. 
Co.  3  DeG.  M.  ft  G.  914. 

Affirmative  relief  may  be  had  under  cross 
bUls. 

Morgan  Envelope  Co.  v.  Walton,  30  C.  C. 
A.  383,  58  U.  S.  App.  30,  86  Fed.  605; 
Stimpsofi  Computing  Scale  Co.  v.  W.  F. 
Stimpson  Co.  44  C.  C.  A.  241,  104  Fed.  893; 
San  Diego  Flume  Co.  y.  Souther,  32  C.  C. 
A.  548,  61  U.  S.  App.  134,  90  Fed.  164; 
Richards  Y.  Todd,  127  Mass.  167. 

Messrs.  Oavsten  Browne  and  Alezaa* 
der  P.  Browne  for  appellee. 

Lowell,  District  Judge,  delivered  the 
opinion  of  the  court: 

Hildreth  brought  a  bill  in  equity  against 
Thibodeau  to  enforce  the  provisions  of  the 
following  contract: 

Whereas,  Herbert  L.  Hildreth,  of  Boston, 
candy  manufacturer,  is  desirous  of  having 
perfected  and  manufactured  a  certain  ma- 
chine or  machines  for  use  in  the  manufac- 
ture of  candy,  and  especially  for  sizing, 
shaping,  cutting,  wrapping,  and  packing, 
also  the  pulling   of  molasses   eandj,   and 
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whereas  I,  Charles  Thibodeaii,  being  a 
skilled  mechp.niCy  and  desirous  of  entering 
the  employ  of  said  Hildreth  for  the  purpose 
of  constructing,  improving,  and  perfecting 
such  machinery :  Now,  therefore,  in  consid- 
eration of  such  employment,  and  of  the  pay- 
ment of  wages  to  me  at  the  rate  of  ($3.25) 
three  dollars  and  twenty-five  cunts  per  day, 
I  hereby  agree  with  said  Hildreth  to  enter 
his  empfoy,  and  that  I  will  give  him  my  best 
sei-viees,  and  also  the  full  benefit  and  enjoy- 
ment of  any  and  all  inventions  or  improve- 
ments which  I  have  made  or  noay  hereafter 
mulce  relating  to  machines  or  devices  per- 
taining to  said  Hildreth's  business.  I  also 
further  agree  that  should  said  Hildreth  not 
desire  to  patent  any  of  said  inventions  or 
in}provemcnts,  but  to  keep  the  same  secret, 
I  will  do  all  in  my  power  to  assist  him  in 
this,  and  will  not  disclose  any  information 
as  to  the  same,  or  any  of  them,  except  at  the 
request  of  the  said  Hildreth. 

Signed  .it  Boston,  Mass.,  this  29th  of 
May,  1897.  Charles  Thibodeau. 

In  particular  the  bill  sought  a  conveyance 
by  Thibodeau  to  Hildreth  of  a  certain  inven- 
tion named  therein,  and  of  an  application  to 
patent  the  same,  to  which  conveyance  the 
bill  alleged  that  Hildreth  was  entitled  by 
virtue  of  the  contract.  Thibodeau  filed  a 
cross  bill,  asking  for  the  delivery  up  and 
<ttncelation  of  the  contract,  on  the  ground 
that  it  was  unconscionable,  and  obtained  by 


fraud.  The  circuit  court  dismissed  both 
bill  and  cross  bill,  for  the  reasons  set  out  in 
Hildreth  v.  Thibodeau,  117  Fed.  146. 

Reasonably  interpreted,  the  contract  pro- 
vided that  Hildreth  should  take  the  benefit 
and  enjoyment  of  all  those  inventions  and 
improvements  relating  to  machines  used  in 
Hildreth's  business  which  Thibodeau  might 
make  while  employed  by  Hildreth.  The  em- 
ployment might  be  ended  at  any  time,  either 
by  Hildreth  or  by  Thibodeau,  and  inveptions 
thereafter  made  by  Thibodeau  would  belong 
to  him,  and  would  not  be  covered  by  the 
contract.  By  the  contract  Thibodeau  fur- 
ther agreed,  if  required  to  do  so  by  Hil- 
dreth, to  keep  secret  forever  all  the  inven- 
tions which  he  made  while  in  Hildreth's  em- 
ployment. As  to  these  inventions,  Thibo- 
deau's  agreement  was  perpetual,  and  it  con- 
tinues to  bind  him,  notwithstanding  his  em- 
ployment has  been  ended.  This  contract  is 
neither  unconscionable  nor  against  public 
policy.  Such  an  agreement  is  not  uncom- 
monly made  by  an  employee  with  his  em- 
ployer, and  it  may  be  necessary  for  the  rea- 
sonable protection  of  the  employer's  busi- 


The  e\'idence  fails  to  show  that  the  con- 
tract was  obtained  by  fraud  or  misrepresen- 
tation, and  the  cross  bill  cannot  be  support- 
ed on  that  ground. 

The  decree  of  the  Circuit  Court  U  of* 
firmed,  and  the  appellee  recovers  his  oosta 
of  appeal. 
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Charles  M.  BAIR,  Respt^ 

V, 

Henry  STRUCK,  Appt.   • 
( Mont. ) 

i*  A  depntr  sbeep  Inspector,  who,  un- 
der a  proclamation  of  the  governor  that  cer- 
tain sheep  shall  be  quarantined  and  dipped 
for  disinfection,  attempts  to  do  the  dipping, 
acts  In  a  ministerial  capacity,  and  is  liable 
for  injuries  caused  by  negligently  dipping 
the  sheep  in  an  improper  bath ;  and  the  fact 
that  he  has  some  discretion  as  to  the  In- 
gredients of  the  bath  is  immaterial. 

^  In  an  nctlon  to  recover  dnmaarcs 
for  dlppluff  sheep  In  an  nnsnltnble 
■olntlon,  so  that  some  died  and  others  were 
permanently  injared,  evidence  is  not  admis- 
sible that  no  sheep  were  killed  by  using  the 
same  solution  under  similar  circumstances 
upon  flocks  of  other  persons,  where  there  is 
no  attempt  to  show  that  such  other  sheep 
were  not  Injured. 

(November  2,  1903.) 


Note.— -As  to  liability  of  officers  for  minis- 
terial acts,  see  also  Robinson  v.  Rohr,  2  L.  R. 
A.  366,  and  cases  in  note  to  Bates  y.  Uorner, 
22  U  R.  A.  825. 
«3  L.  R  A. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Yellowstone 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  to 
sheep  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  B.  Nolan  and  James  B. 
Ooss  for  appellant. 

Messrs.  O.  F.  Goddard  and  M.  S.  Gvnii, 
for  respondent: 

Wliere,  in  the  exercise  of  the  police  power 
of  the  state,  private  property  is  destroyed, 
unless  the  conditions  actually  exist  which, 
by  virtue  of  the  law,  authorize  its  destruc- 
tion, the  officer  exercising  the  power  acts  in 
excess  of  his  jurisdiction  and  is  liable. 

Miller  v.  Ilorton,  152  Mass.  540,  10  L.  R. 
A.  116,  23  Am.  St.  Rep.  850,  26  N.  E.  100; 
Pearson  v.  Zehr,  138  111.  48,  32  Am.  St.  Rep. 
113,  29  N.  E.  854;  Newark  d  S.  0.  Horse 
Car  It,  Co.  V.  Hunt,  50  N.  J.  L.  308,  12  Atl. 
697;  People  ex  rel,  Copcutt  v.  Board  of 
Health,  140  N.  Y.  1,  23  L.  R.  A.  481,  37  Am. 
St.  Rep.  622,  35  N.  E.  320;  Beers  v.  Board 
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of  Healthy  35  La.  Ann.  1132,  48  Am.  Rep. 
256;  Markham  v.  Broum,  37  Ga.  277,  92  Am. 
Dec.  73. 

The  governor,  in  deciding  that  all  sheep 
imported  into  the  state  should  be  dipped, 
acted  in  a  judicial  capacity.  The  defend- 
ant, however,  in  performing  the  duty  im- 
posed upon  him,  acted  in  a  ministerial  ca- 
pacity. 

McCord  V.  High,  24  Iowa,  336;  Mechem, 
Pub.  Off.  §  782;  23  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  377 ;  JJicks  v.  Dom,  42  N.  Y.  47 ; 
Hatcher  v.  Dunn  (Iowa)  66  N.  W.  905;  Cu- 
bit V.  0*Dett,  61  Mich.  347,  16  N.  W.  679; 
Johnston  v.  District  of  ColumhiOy  118  U.  S. 
19,  30  L.  ed.  75,  6  Sup.  Ct.  Rep.  923;  Chi- 
cago v.Seben,  165  111.  371,  56  Am.  St.  Rep. 
245,  46  N.  E.  244;  Aaron  v.  Broiles,  64  Tex. 
310,  53  Am.  Rep.  764;  Olmsted  v.  Dennis, 
77  N.  Y.  378. 

Whenever  a  public  officer  delegated  to  ex- 
ercise the  police  power  of  the  state,  through 
negligence  or  an  error  in  judgment,  exceeds 
the  authority  conferred  by  the  statute,  and 
injures  or  destroys  property,  he  is  a  naked 
trespasser,  and  liable  to  the  injured  party. 

Pearson  v.  Zohr,  138  111.  48,  32  Am.  St. 
Rep.  113,  29  N.  E.  854;  Miller  v.  Horton, 
152  Mass.  540,  10  L.  R.  A.  116,  23  Am.  St. 
Rep.  850,  26  N.  E.  100;  People  ex  rel.  Cop- 
cut  t  V.  Board  of  Health,  140  N.  Y.  1,  23  L. 
R.  A.  481,  37  Am.  St.  Rep.  522,  35  N.  E, 
320;  Nercark  <k  8,  O.  Horse  Car  R.  Co.  v. 
Hunt,  50  N.  J.  L.  308,  12  Atl.  697;  Mark- 
ham  v.  Brown,  37  Ga.  277,  92  Am.  Dec.  73. 

Where  part  of  an  oifer  is  objectionable,  it 
is  not  error  to  reject  the  entire  offer.  The 
entire  offer  is  subject  to  the  objection  that 
it  does  not  appear  therefrom  that  the  dip 
used  on  other  occasions  was  composed  of 
the  same  ingredients  and  mixed  in  the  same 
proportions  as  that  used  in  dipping  the 
plaintiff's  sheep. 

CJreenl.  Ev.  §  52;  Medsker  v.  Pogue,  1 
Ind.  App.  197,  27  N.  E.  432;  Atkimon  v. 
Goodrich  Transp.  Co.  69  Wis.  5,  31  N.  W. 
104;  Branch  v.  Libhey,  78  Me.  321,  57  Am. 
Rep.  810,  5  Atl.  71;'  Clark  v.  Willett,  35 
Gal.  534;  Burgess  v.  Davis  Sulphur  Ore  Co. 
1G5  Mass.  71,  42  N.  E.  501;  Lucia  v.  Meech, 
C8  Vt.  175,  34  Atl.  095;  Cleveland,  C.  C.  d 
I.  It.  Co.  V.  Wynant,  114  Ind.  525,  5  Am.  St. 
Rep.  644,  17  N.  E.  118;  Hudson  v.  ClAcago 
ik  N.  W.  R.  Co.  59  Iowa,  581,  44  Am.  Rep. 
692,  13  N.  W.  735 ;  Parker  v.  Portland  Pub. 
Co.  69  Me.  173,  31  Ain.  Rep.  262;  Matheivs 
v.  Cedar  Rapids,  80  Iowa,  459,  20  Am.  St. 
Rep.  436,  45  N.  W.  894. 

Holloway,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  by  the  plain- 
tiff, liair,  to  recover  damages  from  the  de- 
fendant for  injury  to  personal  property. 
63  L.  R.  A, 


The  complaint  alleges  that  in  August,  1899, 
the  plaintiff  was  the  owner  of  150  head  of 
Merino  bucks,  which  had  lately  been  import- 
ed into  this  state  from  the  state  of  Oregon; 
that  the  defendant  was  deputy  sheep  inspec- 
tor for  Yellowstone  county,  and  as  such 
took  the  sheep  from  the  possession  of  tlie 
plaintiff,  and  subjected  them  to  certain 
quarantine  regulations;  that  none  of  the 
sheep  were  diseased;  that  the  defendant 
wrongfully  and  negligently  prepared  the  ma- 
terials used  for  dipping  the  sheep,  and  put 
therein  carbolic  acid  or  other  poisonous 
matters  in  such  quantities  that  69  head  of 
said  sheep  were  killed,  and  the  remaining 
81  so  badly  injured  as  to  render  them  imfit 
for  breeding  purposes,  for  wMch  they  were 
purchased.  The  prayer  of  the  complaint  was 
for  $2,100  damages.  The  defendant  admit- 
ted in  his  answer  that  he  was  deputy  sheep 
inspector,  and  that  as  such  he  dipped  the 
sheep  in  question  on  August  20,  1899,  and 
denied  the  other  material  allegations  of  the 
complaint.  By  way  of  an  affirmative  de- 
fense, the  defendant  alleged  that  the  dip- 
ping of  the  sheep  in  question  was  done  by 
him  under  and  by  virtue  of  a  quarantine 
proclamation  issued  by  the  governor  of 
Montana  on  April  15,  1899.  The  cause  w^aa 
tried  to  a  jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff  for  $1,055.50,  and 
from  the  judgment  entered  for  the  amount 
of  the  verdict  and  costs,  and  from  an  order 
denying  the  defenduut  a  new  trial,  these  ap- 
peals are  taken. 

In  the  appellant's  brief  only  two  propo- 
sitions are  argued :  ( 1 )  Does  the  complaint 
state  a  cause  of  action?  And  (2)  Did  the 
court  err  in  excluding  a  certain  offer  of 
proof  made  by  the  defendant,  and  in  sus- 
taining objections  to  certain  questions 
asked  the  defendant? 

1.  It  is  earnestly  contended  that  the  com- 
plaint shows  on  its  face  that,  in  the  dis- 
charge of  his  duties,  the  defendant  acted  as 
a  quasi  judicial  officer,  and  therefore  is  not 
liable  for  damages  arising  from  his  negli- 
gence, and  would  only  be  liable  for  such 
damages  as  were  occasioned  by  his  wilful 
or  wanton  misconduct,  and  no  such  miscon- 
duct is  alleged.  Such  portions  of  the  Po- 
litical Code  as  are  applicable  to  the  facts  of 
this  case  read  as  follows: 

'Sec.  3034.  Whenever  the  governor,  by 
proclamation,  quarantines  for  inspection,  as 
provided  in  the  next  section,  any  sheep 
brouglit  into  Montana,  the  deputy  inspect- 
or of  the  county  in  which  such  sheep  may 
come,  must  immediately  inspect  the  same,, 
and,  if  he  finds  that  they  are  infected  with 
scab,  or  any  other  infectious  disease,  he  must 
cause  the  same  to  be  held  within  a  certain 
limit  or  place  in  his  said  county,  to  be  de- 
fined by  him^  until  such  disease  has  been 
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eradicated,  as  provided  in  the  next  preced- 
ing section. 

"Sec.  3035.  Whenever  the  governor  has 
reason  to  believe  thnt  any  disease  mentioned 
by  this  article  has  become  epidemic  in  cer- 
tain localities  in  any  other  state  or  terri- 
toTT,  or  that  conditions  exist  that  render 
sheep  likely  to  convey  disease,  he  must 
thereupon,  by  proclamation,  designate  such 
localities,  and  prohibit  the  importation 
from  them  of  any  sheep  into  this  state, 
except  under  Buch  restrictions  as  he,  after 
consultation  with  the  veterinary  surgeon, 
may  deem  proper.'* 

Acting  under  the  authority  of  these  sec- 
tions, the  governor  of  Montana,  on  April 
15,  1S99,  issued  a  proclamation,  the  perti- 
nejit  portions  of  which  read  as  follows: 
"Whereas,  I  have  reason  to  believe  that  con- 
ditions exist  which  render  the  class  of  sheep 
herein  designated  rams,  or  bucks,  or  stock 
Eheop,  when  brought  into  this  state,  liable 
to  convey  the  disease  known  as  'scab,'  it  is 
hereby  ordered  that  all  rams,  or  biftks,  or 
stock  sheep,  imported  into  the  state  of  Mon- 
tana, from  any  other  state  or  territory  of 
tlie  United  States  or  foreign  countries  what- 
soever, must,  when  shipped,  be  loaded  at 
point  of  starting  into  properly  disinfected 
car  or  cars,  and  shipped  in  such  properly 
dibinfect^  car  or  cars  into  this  state, 
where,  upon  arrival  at  the  state  line  of 
Montana,  or  the  closest  available  point 
tliereto  where  the  sheep  are  to  be  unloaded 
to  be  driven  to  destination  in  the  state,  and 
before  being  turned  upon  the  public  domain 
or  upon  private  premises,  and  all  rams, 
bucks,  or  stock  sheep  driven  into  or  through 
any  portion  of  this  state  from  any  adjoin- 
ing state  or  country,  avoiding  all  quaran- 
tine yards  and  areas,  shall  be  held  at  such 
point  or  points  as  may  be  hereinafter  des- 
ignated and  there  dipped  under  the  super- 
vision of  the  state  veterinarian  through  tlie 
deputy  sheep  inspector  of  the  coimty  into 
which  the  sheep  are  to  remain,  and  said 
sheep  shall  be  dipped  in  some  recognized 
and  reliable  dip  kiio^^-n  to  be  efljcient  in  the 
cure  of  scab,  twice,  the  second  dip  to  occur 
within  ten  days  or  between  ten  and  twelve 
dayn  after  the  first  dipping."  Under  the 
f cropping  provisions  it  was  made  the  duty 
of  the  governor  to  determine  what  sheep, 
not  themselves  diseased,  should  be  quaran- 
tined, and  to  prescribe  the  quarantine  regu- 
lation*^ In  doing  so  he  doubtless  acted  in 
a  quasi  judicial  capacity,  and,  having  once 
determined  that  fact,  and  having  pre- 
scribed such  regulations  in  his  proclamation, 
the  only  duty  devolving  upon  the  defendant 
waij  to  carry  such  regulations  into  effect. 

But  it  is  contended  that  under  the  pro- 
visions of  the  governor's  proclamation — 
•*said  sheep  shall  be  dipped  in  some  recog- 
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nizod  and  reliable  dip,  known  to  be  efficient 
in  the  cure  oi  scab" — ^the  defendant  was 
called  upon  to  exercise  his  judgment  and 
discretion  in  determining  the  material  to 
be  used  and  the  method  of  its  application, 
and  in  this  he  acted  in  a  quasi  judicial  ca- 
pacity. With  this  contention  we  cannot 
agree.  The  law  contemplates  that  only 
men  who,  by  their  skill  and  experience,  are 
competent,  shall  be  appointed  such  depu- 
ties, and  invested  with  the  duty  of  carry- 
ing into  execution  this  police  power  of  the 
state.  The  mere  fact  that  such  officers  are 
called  upon  to  exercise  some  discretion  or 
judgment  in  selecting  materials  to  be  used 
and  the  manner  of  their  use  does  not  change 
the  character  of  their  acts  from  ministerial 
to  judicial  or  quasi  judicial  ones.  Expe- 
rience teaches  that  few,  if  any,  ministerial 
oiTicers  are  not  called  upon  to  exercise  some 
judgment  or  discretion  in  the  performance 
of  their  official  duties.  But,  if  the  conten- 
tion of  the  appellant  be  sustained,  the  dis- 
tinction between  ministerial  and  quasi  ju- 
dicial acts  is  practically  abolished.  As  dis- 
tinguishing between  acts  quasi  judicial  and 
acts  ministerial  in  their  character,  the  fol- 
lowing definitions  we  think  correctly  state 
the  law:  "Quasi  judicial  functions  are 
thoie  which  lie  midway  between  the  judi- 
cial and  ministerial  ones.  The  lines  sepa- 
rating them  from  such  as  are  thus  on  their 
two  sides  are  necessarily  indistinct;  but,  in 
general  terras,  when  the  law,  in  words  or  by 
implication,  commits  to  any  officer  the  duty 
of  looking  into  facts,  and  acting  upon  them, 
not  in  a  way  which  it  specifically  directs, 
but  after  a  discretion  in  its  nature  judicial, 
the  function  is  termed  quasi  judicial." 
Mechcm,  Pub.  OfT.  §  637;  Bishop,  Non-Con- 
tract Law,  8§  785,  786.  "Where  a  power 
rests  in  judgment  or  discretion,  so  that  it  is 
of  A  judicial  nature  or  character,  but  does 
not  involve  the  exercise  of  the  functions  of 
a  judge,  or  is  conferred  upon  an  officer  other 
than  a  jiidicinl  officer,  the  expression  used 
ib  generally  'quasi  judicial.'  .  .  .  The 
officer  may  not,  in  strictness,  be  a  judge; 
still,  if  his  powers  are  discretionary,  to  be 
exerted  or  withheld  according  to  his  own 
view  of  what  is  necessary  and  proper,  they 
are  in  their  nature  judicial."  Throop,  Pub. 
Off.  §5  533,  534.  "A  ministerial  act  may, 
perhaps,  be  defined  to  be  one  which  a  person 
performs  in  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  the  mandate 
of  legal  authority,  without  regard  to  or  the 
exercise  of  his  own  judgment  upon  the  pro- 
priety of  the  act  done."  Id.  §  637;  Flour- 
noy  V.  JeifersonvUle,  17  Ind.  169,  79  Am, 
Dec.  468;  Pennington  v.  Streighty  54  Ind. 
376.  .  "In  the  same  line,  a  ministerial  act 
has  also  been  defined  as  *an  act  performed  in 
a  prescribed  manner^    in  obedience    to  the 
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law  or  the  mandate  of  legal  authority,  with- 
out regard  to,  or  the  exercise  of,  the  judg- 
ment Of  the  individual  upon  the  propriety 
of  the  acts  being  done/  "  Mechem,  Pub.  Off. 
§  657.  An  act  is  not  necessarily  taken  out 
of  the  class  styled  ''ministeriar'  because  the 
officer  performing  it  is  nevertheless  vested 
with'  a  discretion  respecting  the  moans  or 
the  method  to  be  employed.  Such  is  not 
the  judgment  or  discretion  which  is  an  es- 
sential element  of  judicial  action.  McCord 
V.  High,  24  Iowa,  330;  Orider  v.  Tally,  77 
Ala.  422,  54  Am.  Rep.  65 ;  Mechem,  Pub.  Off. 
§  658;  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
377.  The  same  doctrine  is  announced  in 
Hioka  V.  Dom,  42  N.  Y.  47.  In  this  case 
the  plaintiff.  Hicks,  was  the  owner  of  a 
canal  boat,  and  the  defendant  was  the  su- 
perintendent of  repairs  in  charge  of  one  sec- 
tion of  the  Erie  canal.  Along  this  canal  was 
ai  dry  dock,  into  which  plaintiff's  boat 
had  been  taken  for  repairs.  In  Hay,  1865, 
there  was  a  violent  spring  rain  which  raised 
the  water  in  the  canal  to  such  an  extent 
that  in  some  places  it  ran  over  the  banks, 
and  it  became  necessary  to  open  the  waste 
gates  connected  with  the  dry  dock  to  let 
off  the  surplus  water.  The  captain  com- 
menced moving  the  boat  into  the  canal,  and 
when  about  half  way  through  the  gates  in 
the  canal,  the  water  having  run  rapidly  out 
of  that  compartment  of  the  dry  dock,  the 
boat  was  left  resting  upon  the  sill  of  the 
waste  gate,  about  one  half  of  the  boat  ex- 
tending into  the  canal  and  the  other  half  in 
the  dry  dock.  In  order  to  render  the  canal 
navigable,  it  became  necessary  to  move  the 
boat;  and  several  methods  for  the  accom- 
plishment of  this  purpose  were  open  to  the 
superintendent,  one  of  which  was  cutting 
up  and  removing  the  boat  so  as  to  close  the 
gates,  and  this  method  he  pursued  as  the 
most  expeditious  for  accomplishing  his  pur- 
pose. An  action  having  been  brought  against 
him  by  the  owner  of  the  boat,  among  other 
defenses  set  up  was  that  in  performing  his 
duties  the  defendant  had  acted  in  a  quasi 
judicial  capacity,  and  could  not  be  held  lia- 
ble except  for  wanton  misconduct  on  his  part. 
In  disposing  of  this  contention  the  court 
said:  "It  is  claimed  that  the  defendant  in 
determining  to  remove  this  boat,  and  in  the 
removal  of  it,  liad  a  judicial  discretion  to 
exercise;  and  hence  that  he  is  not  liable, 
in  a  civil  hction,  for  the  manner  in  which 
he  exercised  this  discretion.  I  am  unable 
to  see  in  what  sense  the  defendant,  as  to 
this  transaction,  acted  judicially.  The  law 
made  it  his  duty  to  put  this  canal  in  repair, 
.  .  .  and  it  was  not  left  to  his  discretion 
to  determine  whether  he  would  discharge 
that  duty  or  not.  The  law  made  it  an  im- 
perative duty,  and,  if  he  had  neglected  to 
perform  it,  he  would  have  been  liable  civilly 
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for  damages  sustained  by  any  person  from 
his  neglect  of  duty.  ...  In  the  dis- 
charge of  this  duty,  thus  imperatively  im- 
posed upon  him  by  law,  he  acted  ministe- 
rially. It  is  true  that  he  was  bound  to  ex- 
ercise his  discretion  as  to  the  methods  and 
instrumentalities  to  be  employed,  and  this 
is  true  of  all  ministerial  officers;  and  yet  it 
has  never  been  held  that,  merely  because 
ministerial  officers  have  a  discretion  to  ex- 
ercise, that  gives  them  the  immunity  of  ju- 
dicial ofiicers.  In  this  case,  then,  the  de 
fendant  was  bound  to  discharge  his  naiois- 
terial  duties  in  a  prudent,  careful  manner, 
without  infringing  upon  the  rights  of  pri- 
vate individuals,  or  unnecessarily  injuring 
them,  and  for  an  improper  discharge  of  his 
duty  the  law  malces  him  liable  to  tlie  indi- 
vidual injured."  The  question  involved  in 
this  controversy  is  not  whether  the  policy 
adopted  was  wise,  but  whether  a  wrong  was 
done  in  the  details  of  its  execution.  We 
are  of  the  opinion  that  in  the  discharge  of 
his  duty  the  defendant  acted  in  a  ministe- 
rial capacity  only. 

2.  Upon  the  trial  the  defendant  in  his 
own  behalf  made  the  following  offer  of  proof, 
which,  upon  objection,  was  excluded:  "We 
desire  to  show  by  this  witness  that  no  dif- 
ferent character  of  dip  is  used  in  which  to 
dip  Merino  bucks  as  contradistinguished 
from  ewes  or  wethers ;  that  the  dip  in  ques- 
tion is  a  staple  in  the  market  for  the  pur- 
poses for  which  it  is  used,  and  is  sold  in  the 
open  market  for  such  purposes,  and  sold  un- 
der a  certain  specific  name  and  brand;  that 
before  and  after  the  month  of  August,  1899, 
the  defendent,  as  deputy  sheep  inspector, 
used  the  same  character  of  dip,  so  far  as  he 
could  tell  by  brand  and  selling  mark,  in 
which  to  dip  sheep  generally;  that  he  used 
this  dip  so  purchased  in  proportions  snch 
as  were  used  in  the  instance  of  the  Bair 
bucks,  and  that  in  the  admixture  of  the 
same  with  water  he  substantially  did  in 
those  other  cases  as  he  did  in  this  instance; 
that  the  dipping  of  those  other  sheep  was  in 
the  vat  in  which  the  bucks  in  question  were 
dipped;  and  that  no  fatal  results  followed 
from  the  dipping  of  those  sheep  in  substan- 
tially the  same  manner  and  in  the  dip  made 
in  the  same  proportions  as  was  used  in 
this  instance."  Afterwards  the  following 
questions  were  asked  the  witness,  and  ob- 
jections to  them  were  sustained : 

Q.  Was  the  dip  that  was  used  in  the  dip- 
ping of  Mr.  Bair's  sheep  the  same  dip  as 
was  used  in  the  dipping  of  these  other 
sheep  ? 

Q,  Voii  may  state  if  the  dip  and  the  water 
used  in  the  dipping  of  these  sheep  of  Boi- 
ling's and  William  Clanton's  just  prior  to 
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the  dipping  of  the  Bair  sheep  were  in  the 
same  relative  proportions. 

Consideration  of  the  offer  of  proof  and  of 
the  questions  referred  to  may  be  had  to- 
gether, as  they  are  treated  as  one  error  by 
the  appellant  in  his  brief.  The  evident  pur- 
pose of  the  defendant  was  to  show  that  he 
had  nsed  the  same  material,  mixed  with 
water  in  the  same  proportion,  in  dipping 
other  sheep  as  in  the  case  of  the 
dipping  of  the  sheep  in  question,  and 
that  no  serious  or  damaging  results 
bad  followed.  If  the  offer  of  proof 
bad  fairly  presented  this  matter,  it  would 
have  been  comiietent.  It  is  contended  by 
the  respondent  that  the  offer  is  fatally  de- 
fective in  many  respects;  that  the  offer  must 
show  that  the  dipping  was  done  under  like 
eircnmstanccs,  with  like  conditions  prevail- 
ing as  to  the  cliaracter  of  the  sheep,  the 
conditions  of  the  weather,  and  numerous 
other  conditions  to  which  it  is  not  now  nec- 
essary to  refer.  In  our  judgment,  the  of- 
fer was  fatally  defective  in  one  particular 
at  least.  Assuming  that  the  questions  asked 
and  the  offer  made  fairly  show  that  the 
other  sheep  were  dipped  in  the  same  mate- 
rial, mixed  in  water  in  the  same  propor- 
tion, under  like  circumstances  and  sur- 
roundings, still  the  offer  only  seeks  to  show 
that  in  the  other  instances  fatal  results  did 
not  follow.     In  submitting  this  offer  coun- 


sel, in  effect,  stated  to  the  court  that  they 
desired  to  make  this  proof,  and  none  other, 
with  reference  to  that  particular  subject. 
The  offer  is  made  as  a  whole.  It  is  not  for 
the  court  to  separate  the  admissible  from 
the  nonadmispible,  and  admit  the  one  and  re- 
ject the  other.  If  the  offer  as  a  whole  con- 
tains objectionable  matter,  no  error  can  bo 
predicated  upon  the  ruling  of  the  court  in 
excluding  it.  Yoder  v.  ReynoXda,  28  Mont. 
183,  72  Pac.  417;  Farleigh  v.  Kelley,  28 
Mont.  421,  72  Pac  766.  The  defect  in  the 
offer  becomes  very  apparent  when  we  con- 
sider the  fact  that  the  complaint  in  this 
instance  alleges  that  69  head  of  sheep  were 
killed,  and  that  the  remaining  81  were  so 
materially  injured  as  to  render  them  unfit 
for  breeding  purposes.  It  may  be  that  in 
the  other  instances  no  fatal  results  followed, 
but  that  such  damage  was  caused  as  to  ren- 
der those  sheep  likewise  of  no  value  for  the 
purpose  for  which  they  were  kept;  in  other 
words,  the  offer  is  so  pregnant  with  the  ad- 
mission that  serious  or  damaging  results 
may  have  followed  that  it  could  have  no  evi- 
dentiary value,  and  in  its  exclusion  we  can- 
not say  that  the  court  committed  error. 

The  judgment  and  order  denying  defend- 
ant  a  new  trial  are  affirmed, 

Braatly,  Ch.  J.,  and  Milbnn,  J.,  con- 
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*1.  For  tlie  purpose  of  lefflalatlon 
"providing  for  tbe  uanaffement  «nd 
■vpport  of  free  pnblie  nclaools/' classi- 
fication of  school  districts  is  permissible, 
within  due  limits  of  generalitj,  and  divergent 
legislation  based  thereon  is  not  *iocal  or 
special/'  within  the  prohibition  of  art.  4,  % 
7,  Y  11,  of  the  Constitution,  as  amended  in 
1875. 

2.  The  legislature,  upon  subdl-vldlns 
the  whole  territory  of  the  state  Into 
■ehool  districts   coextensive  with  the  mu- 

*Hesdnotee  by  Pitnbt,  J, 


NoTK. — ^The  unconstitutionality  of  an  arbi- 
trary classification  In  a  statute  which  is  with- 
in the  scope  of  a  constitutional  provision 
against  local  or  special  laws  is  clearly  laid 
down  In  Edmunds  v.  Herbrandson,  14  L.  R.  A. 
725,  and  in  many  other  cases. 

On  the  pivotal  question  as  to  whether  or  not 
a  classification  Is  arbitrary,  each  case  must,  to 
a  large  extent,  depend  upon  its  own  facts. 
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nlcipal  bounds  of  the  several  cities,  Incorpofw 
ated  towns,  boroughs,  and  townships,  may  es- 
tablish divergent  regulations  for  the  manage- 
ment and  support  of  the  schools,  based  mere- 
ly upon  the  common-law  classification  of  the 
municipalities  themselves. 

3.  A  legislative  classification  of  school 
districts,  proceeding  on  lines  germane  to 
the  objects  and  purposes  of  the  law,  may 
serve  to  make  general  an  enactment  provid- 
ing for  the  management  and  support  of  the 
schools. 

4.  The  so-called  general  school  la^r  of 
1002  (P.  L.  1002,  p.  69)  classifies  school  dis- 
tricts without  adhering  either  to  the  com- 
mon-law classification  of.  municipalities,  or 
to  any  method  of  classification  that  is 
germane  to  the  purposes  of  the  enactment. 
It  is  therefore  unconstitutional,  as  being 
a  local  and  special  law  providing  for  the 
management  and  support  of  free  public 
schools. 

5.  Unconstitutional  provisions  may  be 
eliminated  from  a  statute  only  where  they 
are  interjected  into  an  enactment  otherwise 
valid,  and  are  so  Independent  and  separable 
that  their  removal  will  leave  the  constitu- 
tional features  and  purposes  of  the  act  sub- 
stantially unaffected  by  the  process. 

(September  21,  1903.) 
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ERROR  to  the  Supreme  Court  to  review 
a  judgment  confirming  upon  a  writ  of 
certiorari  an  ordinance  providing  for  the 
issuance  of  bonds  for  the  erection  of  a  school 
building.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  "W.  Niren,  with  Mr.  Franeia  H. 
.  MoCanloy,  for  plaintiff  in  error: 

The  act  was  framed  to  affect  certain  mu- 
nicipalities in  one  way  and  other  munici- 
palities in  another.  On  its  face  it  purports 
,  to  be  general,  but  in  reality  contains  so 
many  exceptions  that  the  word  ''special" 
crops  up  at  every  page. 

The  guide  to  interpretation  is  legislative 
intent. 

atafe,  Bawyer,  Prosecutor,  v.  Camden,  50 
.  N.  J.  L.  87,  11  Atl.  137. 

The  legislature  did  not  intend  to  frame  a 
general  act.    It  did  intend  to  frame  a  spe- 
.  cial  act  under  the  guise  of  a  general  one. 

The  legislature  cannot  make  a  valid  law 
excepting  some  cities,  or  one  cify,  save  in 
those  instances  where  such  law  will  bring 
about  uniformity;  and  it  cannot  do  by  impli- 
cation what  it  cannot  do  by  expression. 

State,  Botoyer,  Prosecutor,  v.  Camden,  60 
N.  J.  L.  90,  11  Atl.  137. 

A  general  law,  as  contradistinguished 
from  one  special  or  local,  is  a  law  tliat  em- 
braces a  class  of  subjects*  or  places,  and 
does  not  omit  any  subject  or  place  naturally 
belonging  to  such  class. 

State  ex  rel.  Van  Riper  ▼.  Parsons,  40  N. 
J.  L.  1 ;  Wanscr  v.  Hoos,  60  N.  J.  L.  525,  64 
Am.  St.  Rep.  000,  38  Atl.  449;  State,  Fitz- 
gerald, Prosecutor,  v.  New  Brunstoick,  47 
N.  J.  L.  485,  54  Am.  Rep.  182,  1  Atl.  496; 
Stale,  Long  Branch  Police,  Prosecutor,  v. 
Sloane,  49  N.  J.'L.  363,  8  Atl.  101;  State  ex 
rel.  Richards  v.  Hammer,  42  N.  J.  L.  440. 

Something  more  is  required  than  mere 
designation  by  such  characteristics  as  would 
serve  to  identify. 

LetPiJt  V.  Board  of  Education,  66  N.  J.  L. 
582,  50  Atl.  346. 

Mr.  John  R.  Hardin,  also  for  plaintiff 
in  error: 

The  question  whether  any  particular  stat- 
ute is  local  or  special  must  be  determined, 
not  upon  its  compliance  with  a  legislative 
classification,  but  upon  whether,  having  re- 
gard to  the  character  of  the  legislation  and 
the  limitation  upon  it  contained  in  the  act, 
the  statute  is  or  is  not  a  general  law  as 
defined  by  the  courts. 

Wanser  v.  Hoos,  00  N.  J.  L.  482,  64  Am. 
St.  Rep.  600,  38  Atl.  449;  State  ex  rel.  Cor- 
nelivfi  V.  Boorum,  60  N.  J.  L.  197,  88  Am. 
Bt.  Rep.  469,  48  Atl.  955;  Hermann  v.  Gut- 
tenherg,  63  N.  J.  L.  616,  44  Atl.  758;  StatCy 
Low  thorp.  Prosecutor,  v.  Trenton,  62  N.  J. 
L.  795,  44  Atl.  755;  Hudson  County  v. 
Clarke,  65  N.  J.  L.  271,  47  Atl.  478. 
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The  school  act  of  1902  is  special  as  reg- 
ulating internal  affairs  of  towns. 

The  law  of  1902  is  special  within  the 
prohibition  of  the  Constitution  against  pri- 
vate, local,  or  special  legislation,  providing 
for  the  management  and  support  of  free  pub- 
lic schools. 

Mr.  James  F.  Biintvm,  for  defendant 
in  error: 

Hermann  v.  Outtenherg,  63  N.  J.  L.  616, 
44  Atl.  758;  Passaic  County  v.  Stevenson, 
46  N.  J.  L.  173;  L^wis  v.  Board  of  Educa- 
tion, 66  N.  J.  L.  582,  50  Atl.  346;  and  AU 
Uson  V.  Corker,  67  N.  J.  L.  596,  60  L.  R.  A. 
564,  52  Atl.  362, — answer  all  the  objections 
that  have  been  urged,  or  can  be  uiged, 
against  Laws  1902,  chap.  36,  in  the  present 
proceedings. 

Messrs.  Robert  H.  M eCarter,  Attorney 
Genera],  and  Hiehael  Bvnn  also  for  de- 
fendant in  error. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  solution  is  the 
constitutionality  of  the  so-called  general 
school  law  of  1902,  entitled  "An  Act  to  Es- 
tablish a  System  of  Public  Instruction"  (P. 
L.  1902,  p.  69).  It  is  attacked  as  being  a 
"local  or  special  law  providing  for  the  man- 
agement and  support  of  free  public  schools," 
and  therefore  prohibited  by  article  4,  S  7,  f 
11,  of  the  Constitution  as  amended  in  1875. 
The  act  contains  250  sections.  Our  pres- 
ent inquiry  relates  particularly  to  those  por- 
tions that  have  to  do  with  the  home  govern- 
ment of  the  schools,  as  distinguished  from 
state  and  county  supervision.  Sections  33 
to  41  are  grouped  under  article  5,  with  the 
caption  "School  Districts."  Sections  42  to 
80  are  grouped  under  article  6,  with  the  cap- 
tion "Boards  of  Education  in  City  School 
Districts."  Sections  81  to  99  are  grouped 
under  article  7,  with  the  caption  "Boards  of 
Education  in  Township,  Incorporated  Town 
and  Borough  School  Districts."  Articles  6 
and  7  provide  separate  codes  for  the  school 
districts  covered  thereby,  respectively.  The 
differences  relate  principally  to  the  mode  of 
choosing  the  local  trustees,  and  to  the  meth- 
od of  raising  moneys  for  the  support  and 
maintenance  of  the  schools.  For  city  dis- 
tricts there  is  a  referendum  to  the  people 
of  the  question  whether  the  board  Of  ed\i- 
cation  shall  be  appointed  by  the  mayor,  or 
shall  be  elected  by  the  people.  The  annus  I 
financial  budget  is  to  be  made  up  by  the 
board  of  school  estimate,  of  which  two  mem- 
bers are  to  be  appointed  by  the  board  of 
education  from  its  own  membership,  and 
the  conmion  council  or  other  body  having 
power  to  make  appropriation  of  moneys 
raised  by  tax  in  such  city  is  to  appoint  two 
from   its   membership,  and  these   four  to- 
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gether  with  the  mayor  or  other  chief  execu- 
tive officer  of  the  city,  are  to  constitute  the 
board.  The  same  board  determines  the 
amounts  necessary  to  be  raised  for  the  pur- 
chase of  hinds,  and  construction,  etc.,  of 
school  buildings;  the  power  of  appropriat- 
ing and  borrowing  money  for  the  purpose 
being  reposed  in  the  common  council  or 
other  municipal  body.  In  the  township,  in- 
corporated town,  and  borough  school  dis- 
tricts, the  board  of  education  is  to  be  chosen 
by  the  people  at  the  annual  school  meeting. 
Such  questions  as  the  raising  of  money  by 
district  tax,  the  issuing  of  bonds,  the  pur- 
chase of  lands  and  construction  of  school 
buildings,  and  the  condemnation  of  land,  are 
to  be  decided  by  vote  of  the  people  of  the 
district.  Tlie  specific  provisions  respecting 
the  raising  of  a  district  tax  for  school  pur- 
poses ai^  found  in  S§  170  and  180.  Those 
relating  to  school  district  bonds  are  found 
in  §1  188  to  103. 

From  the  opinion  delivered  by  Mr.  Jus- 
tice Dixon  in  the  supreme  court  (54  Atl. 
801) «  it  is  manifest  tliat  the  only  question 
discussed  before  that  court  was  the  consti- 
tutional validity  of  a  classification  of  school 
districts,  for  the  purpose  of  divergent  legis- 
lation, made  by  placing  all  city  school  dis- 
tricts in  one  class,  and  all  other  school  dis- 
tricts in  another  class.  The  act  was  dealt  with 
as  if,  either  by  its  terms  or  by  force  of  pre- 
vious legislation,  all  the  school  districts  of 
the  state  were  coterminous  with  the  bounds 
of  some  municipality.  In  this  court,  certain 
features  of  the  act  not  adverted  to  below 
were  pointed  out  and  discussed.  As  will  be 
presently  shown,  they  result  in  subdividing 
the  two  principal  classes  of  districts  just 
mentioned,  and  bring  into  play  special  dis- 
criminations, so  that  the  act  does  not  oper- 
ate uniformly  in  all  cities,  nor  uniformly  in 
all  the  other  forms  of  municipality. 

Our  C^onstitution,  since  the  amendments 
of  1875,  has  recognized  the  common-law 
classification  of  municipalities  into  counties, 
cities,  incorporated  towns,  boroughs,  vil- 
lages, and  townships;  and  it  is  already  es- 
tablished by  repeated  decisions  of  this  court 
that  the  constitutional  inhibition  against 
special  legislation  regulating  the  internal  af- 
fair? of  municipalities  is  not  violated  by 
lavts  that  make  distinctions  between  the 
■diUcrent  forms  of  municipalities,  based 
merely  on  the  common-law  classification. 
Hermann  v.  Chittenberg,  69  N.  J.  L.  610,  44 
Atl.  758;  State  ex  reL  Cornelius  v.  Boorum, 
«6  N.  J.  L.  197,  88  .\m.  St.  Rep.  469,  48  Atl. 
U55.  It  is  equally  well  settled  that  where 
the  legislature  makes  a  departure  from  the 
common-law  or  constitutional  classification, 
either  by  subdividing  one  of  the  classes,  or 
by  excepting  a  part  of  a  class  from  a  given 
legislative  scheme,  the  legislative  dassifica- 
«3Ii.R.  A. 


tion  thus  resorted  to  must  be  germane  to 
the  purposes  of  the  enactment.  It  must  rest 
on  peculiarities  or  characteristics  that  sub- 
stantially differentiate  the  localities,  includ- 
ed from  those  excluded,  and  that  render  di- 
vers^ent  legislative  enactments  appropriate 
to  the  several  localities  respectively. 

In  the  present  case  we  have  to  consider^ 
not  only  the  constitutional  prohibition  of 
special  laws  regulating  mimicipal  affairs, 
but  the  additional  prohibition  of  special  laws 
"providing  for  the  management  and  support 
of  free  public  schools."  In  State,  Lovothorp, 
Prosecutor,  v.  Trenton,  62  N.  J.  L.  795,  44 
Atl.  755,  this  court,  speaking  through  the 
present  chief  justice,  intimated  a  doubt, 
whether,  under  this  clause,  any  classificatic^ 
of  schools  or  of  school  districts  was  permia- 
sible.  Upon  full  consideration  we  are  now 
unanimously  of  the  opinion  that  such  classi- 
fication! within  due  limits  of  generality,  is 
permissible.  Assuming  that,  for  purposes  of 
local  management  and  support,  a  single 
school  might  be  treated  as  a  natural  logical 
unit,  and  that  the  adjacent  territory,  whose 
children  should  attend  there  for  education, 
and  whose  citizens  and  property  owners 
ought  to  contribute  especially  to  its  sup- 
port and  to  have  voice'  in  its  nuinagement, 
might  be  set  apart  as  a  "school  district," 
we  entertain  no  doubt  that  these  units  may 
be  grouped  together,  so  that  single  districts 
may  be  made  to  comprise  numerous  schools, 
combined  for  purposes  of  local  government. 
We  are  likewise  unanimous  in  the  view  that 
schools  and  school  districts  having  charac- 
teristics so  nearly  alike  as  to  require  simi- 
lar treatment  in  legislation  may  be  grouped 
together  in  classes,  and  that  such  classifi- 
cation may  be  made  the  basis  of  divergent 
legislative  provisions,  appropriate  to  the  dif- 
ferent classes,  respectively.  In  the  opinion 
of  all,  a  legislative  classification  of  school 
districts,  proceeding  on  lines  germane  to  the 
objects  and  purposes  of  the  law,  would  serve 
to  make  general  an  enactment  providing  for 
the  management  and  support  of  the  free 
public  schools. 

Upon  one  question,  however,  the  court  is 
divided,  and  upon  only  one.  It  is  this: 
May  the  legislature,  upon  subdividing  the 
whole  territory  of  the  state  into  school  dis- 
tricts coextensive  with  the  municipal  bounds 
of  the  several  cities,  incorporated  towns, 
boroughs,  and  townships,  establish  divergent 
regulations  for  the  management  and  support 
of  the  schools,  based  merely  upon  the  com- 
mon-law classification  of  the  municipalities 
themselves?  A  majority  of  the  members  of 
the  court  have  reached  the  conclusion  that 
this  question  is  to  be  answered  in  the  af- 
firmative. They  consider  that  the  manage- 
ment and  support  of  the  schools  is  so  much 
a  matter  of  local  concern   as    to  admit  of 
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legislative  treatment  according  to  the  same 
lines  of  classification  that  apply  to  the  gen- 
eral internal  affairs  of  municipalities.  They 
hold,  therefore,  that  the  common-law  classi- 
fication of  municipalities  may  be  adopted  in 
legislating  about  matters  of  school  manage- 
ment and  support,  when  the  school  districts 
are  made  to  conform  to  the  corporate  limits 
of  the  municipalities,  and  that  the  declara- 
tions to  the  contrary  in  the  case  of  State, 
Lowihorp,  l*ro8eeuior,  y.  Trenton^  61  N.  J. 
L.  4S4,  40  Atl.  442,  62  N.  J.  L.  795,  44  Atl. 
755,  have  been  in  effect  overruled  by  the 
later  casps  of  Hermann  v.  Ctuttenherg,  63  N. 
J.  L.  616,  44  Atl.  758;  State  ew  rel  Oomel- 
iu9  V.  Boorum,  66  N.  J.  L.  197,  88  Am.  St. 
Rep.  469,  48  Atl.  955;  and  Letoie  v.  Board  of 
iiduoation,  66  N.  J.  L.  582,  50  Atl.  346. 

A  minority  of  the  judges,  including  the 
writer  of  this  opinion,  have  found  ourselves 
unable  to  adopt  this  view.  We  give  to  the 
constitutional  prohibition  of  special  laws 
respecting  schools  an  independent  force  and 
efl'cct,  unqualified  by  the  prohibition  respect- 
ing municipal  legislation.  We  read  it  in 
connection  with  the  constitutional  mandate 
that  "the  legislature  shall  provide  for  the 
maintenanccr  and  support  of  a  thorough  and 
efficient  system  of  free  public  schools  for  the 
instruction  of  all  the  children  in  this  state 
between  the  ages  of  five  and  eighteen  years." 
Assuming  that  the  legislature  might  make 
the  schools  a  matter  of  special  concern  to 
the  several  municipalities,  either  by  estab- 
lishing school  districts  coterminous  with  mu- 
nicipal districts,  but  liaving  separate  local 
government,  or  even  by  delegating  the  man- 
agement and  support  of  the  schools  to  the 
municipal  governments  themselves,  we  are 
unable  to  sec  how  the  constitutional  pro- 
hibition of  special  laws  for  the  management 
and  support  of  the  schools  can  be  thus  de- 
prived of  effect.  Differences  in  the  mode  of 
school  management  and  support,  that  are 
made  to  depend  upon  the  mere  circumstance 
that  one  group  of  schools  is  located  within 
a  "city,"  and  another  group  located  with- 
in an  "incorporated  town,"  seem  to  us  in- 
consistent with  the  Constitution.  Such  was 
the  decision  in  t)ie  Lotothorp  Case,  and  we 
are  unable  to  see  that  that  decision  has  been 
expressly  or  by  necessary  implication  over- 
ruled up  to  the  present  time. 

Accepting,  however,  the  view  of  the  ma- 
jority in  the  present  case  as  settling  the 
law  upon  this  topic,  it  follows  that,  if  the 
statute  under  consideration  had  made  the 
school  districts  everywhere  coterminous  with 
municipal  boundaries,  and  had  based  its  di- 
vergent provisions  respecting  school  manage- 
ment and  support  upon  the  common-law 
classification  of  the  municipalities,  the  act 
would  have  been  sustained. 

But  we  are  all  of  the  opinion  that  this 
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act  contravenes  the  Constitution,  in  that» 
while  assuming  to  adopt  in  general  the 
common-law  classification,  it  makes  excep- 
tions and  distinctions  with  respect  to  cer- 
tain school  districts  that  are  arbitrarily  set 
apart  and  separately  legislated  about,  or 
left  subject  to  previous  legislation,  in  such 
a  manner  as  to  render  the  act  local  and  spe- 
cial, within  the  constitutional  interdict. 
How  this  is  done,  we  will  attempt  to  point 
out.  As  already  remarked,  article  6  aaaomes 
to  provide  a  code  of  government  for  "dty 
school  districts;"  article  7,  a  code  for  "town- 
ship, incorporated  town  and  borough  school 
districts."  If  all  school  districts  were  in- 
cluded in  one  or  the  other  of  these  classes^ 
and  if  each  code  consisted  of  regulations 
uniformly  operative  upon  the  class  in  ques- 
tion, the  common-law  method  of  classifica- 
tion would  be  satisfied.  Such,  however,  ia 
not  the  case. 

The  provisions  respecting  the  delimita- 
tion of  the  districts  are  found  principally 
in  S  33  of  the  act  (p.  80),  which  reads  aa 
follows:  "Sec.  33.  Each  township,  city,  and 
incorporated  town  shall  be  a  separate  school 
district,  but  each  incorporated  village  and 
each  borough  hereafter  created,  shall  re- 
main and  be  a  part  of  the  school  district  in 
which  said  incorporated  village  or  borough 
shall  be  situate  at  the  time  of  its  incorpora- 
tion; and  each  borough  heretofore  incorpor- 
ated which  shall  not  have  assumed  the 
functions  of  a  separate  school  district  by 
the  election  of  a  board  of  education,  or 
which  shall  not  have  actually  acted  as  a 
separate  school  district,  shall  be  and  remain,, 
and  shall  be  deemed  to  have  been  and  re- 
mained, a  part  of  the  school  district  in 
which  it  was  situate  at  the  time  of  its  in- 
corporation as  a  borough,  any  law  to  the 
contrary  notwithstanding:  Provided  that 
whenever  it  shall  appear  to  the  State  Su- 
perintendent of  Public  Instruction  that  the 
best  interests  of  any  borough  require  that 
it  bo  a  separate  school  district  he  shall  make 
an  order  creating  such  borough  a  separate 
school  district.  Such  order  shall  not  take 
effect  imtil  approved  by  the  State  Board  of 
Education:  Provided  further,  that  nothing* 
in  this  section  shall  be  construed  as  abol- 
ishing any  school  district  which  shall  have 
assumed  the  functions  of  and  acted  as  a 
separate  school  district  by  the  election  of  a. 
board  of  education  prior  to  the  introduction 
of  this  act,  or  changing  the  boundaries  of 
any  school  district  possessing  complete  ofli- 
cial  autonomy  prior  to  the  introduction  of 
this  act,  but  such  district  sliall  be  and  re- 
main a  separate  school  district  until  con- 
solidated with  an  adjoining  school  district 
as  hereinafter  provided." 

It  will  be  perceived  at  once  that  this  sec- 
tion makes  little,  if  any,  change  in  the  ter> 
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ritorial  liomidaries  of  the  districU  as  they 
existed  de  facto  at  the  time  the  act  was 
passed.  The  case  is  submitted  to  us  with- 
out either  findings  of  fact,  or  evidence  upon 
which  to  base  a  finding  of  fact^  determining 
the  actual  bounds  of  the  school  districts  as 
they  existed  prior  to  this  act.  If,  however, 
they  had  been  uniformly  coterminous  with 
municipal  boundaries,  the  second  proviso  of 
S  33  would  have  been  uncalled  for.  There- 
fore that  proviso  amounts  to  a  legislative 
declaration  that  there  existed  certain  school 
districts  whose  boundaries  did  not  conform 
to  the  limits  of  the  municipalities.  It  is  a 
nmtter  of  common  knowledge  that  prior  to 
the  year  1804  such  nonconformity  was  the 
rule,  and  not  the  exception.  Partly  under 
special  charters,  and  partly  under  the  opera- 
tion of  general  laws,  the  territory  of  the 
state  had  been  divided,  for  the  purposes  of 
school  management  and  support,  in  such 
manner  that  a  single  township  or  other  mu- 
nicipality often  comprised  several  school 
districts,  while  certain  other  school  dis- 
tricts were  made  up  of  parts  of  two  or  more 
townships,  or  even  parts  of  two  or  more 
counties ;  and  in  some  instances  a  single  dis- 
trict was  so  made  up  as  to  comprise  the 
whole  territory  of  a  municipality  and  part 
of  an  adjoining  territory.  By  an  amend- 
ment to  the  general  school  act  of  1874,  ap- 
proved May  26,  1894  (P.  L.  1894,  p.  606; 
Gen.  Stat.  p.  3066),  an  attempt  was  made 
to  render  district  lines  generally  conform- 
able to  municipal  boundaries,  but  the  opera- 
tion of  the  act  was  in  this  respect  limited 
hy  certain  provisos,  notably  those  contained 
in  S$  2^3  and  24,  which  made  special  regu- 
lations with  regard  to  school  districts  act- 
ing under  special  charters.  In  the  following 
year  a  further  supplement  was  enacted  (P. 
L.  1896,  p.  114;  Gen.  Stat.  p.  3062)  enabling 
the  boards  of  education  of  any  two  adjoin- 
ing school  districts  to  alter  the  boundary 
line  between  their  districts.  And  still  an- 
other supplement  (P.  L.  1895,  p.  603;  Gen. 
Stat.  p.  3067)  made  special  provisions  re- 
specting the  bounds  of  certain  specially  in- 
corporated school  districts,  and  at  the  same 
time  enabled  adjoining  districts  to  become 
coDHolidated. 

We  do  not  undertake  to  say  whether  other 
laws  are  to  be  foimd  upon  the  statute  book, 
•  uuder  whose  operation  school-district  bound- 
aries have  been  rendered  nonconformable  to 
municipal  boundaries.  Enough  has  been 
said  to  show  that  §  33  of  the  present  act, 
by  its  second  proviso,  excepts  from  the 
force  and  effect  of  its  earlier  clauses  a  group 
or  groups  of  school  districts  set  apart  by 
themselves  according  to  arbitrary  character- 
istics that  existed  at  the  time  of  the  pass- 
age of  this  act.  It  would  seem  that  spe- 
cially incorporated  districts  thct  were  ex- 
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oepted  from  the  operation  of  the  act  of  1894 
— districts  whose  bounds  had  been  so  altered 
since  that  act  as  not  to  be  coterminous  with 
a  municipality,  consolidated  districts,  and 
any  other  district  that  comprised  only  a 
part  of  the  territory  of  a  municipality,  or 
parts  of  two  or  more  municipalities,  or  the 
whole  of  a  municipality  and  part  of  an- 
other— remain  as  l^efore.  In  view  of  the 
saving  clauses,  it  is'  difficult  to  ascribe  any 
force  or  effect  to  S  33,  in  the  direction  of 
rendering  existing  districts  coterminous 
with  the  municipalities.  What  its  effect 
might  be  upon  school  districts  hereafter 
created,  or  upon  the  territory  of  municipali- 
ties hereafter  incorporated,  need  not  be  con- 
sidered. Nor  are  we  now  questioning  the 
power  of  the  legislature  with  respect  to  es- 
tablishing the  bounds  of  school  districts. 
Oui'  present  concern  is  with  the  method  cf 
their  classification  for  the  purposes  of  this 
act.  It  is  plain  that  this  classification  does 
not  uniformly  follow  the  oommon-law  classi- 
fication of  the  municipalities,  for  the  dis- 
tricts do  not  uniformly  coincide  with,  the 
bound*  of  the  municipalities  themselves. 
How  any  exceptions  are  permitted  by  the 
act  is  obscure,  and  there  is  nothing  before 
us  to  elucidate  this  question.  That  excep- 
tions exist  is  entirely  clear.  That  they  are 
arbitrarily  made  is  equally  so. 

An  examination  of  articles  6  and  7  ^111 
disclose  that  the  governmental  regulations 
therein  contained  are  applicable  in  terms 
only  to  school  districts  that  are  coextensive 
with  the  bounds  of  a  single  municipality. 
It  is  at  least  doubtful  whether  they  apply 
to  a  district  comprising  only  a  part  of  one 
municipality,  or  comprising  parts  of  two 
or  more  municipalities.  That  they  were  not 
int<?nded  to  be  applied  in  their  entirety  to 
all  the  school  districts  of  the  state  is  ren- 
dered quite  plain  by  S  244  (p.  166),  which 
is  as  follows:  "In  any  school  district  which 
comprises  a  municipality  and  a  portion  of 
an  adjoining  municipality,  members  of  the 
board  of  education  shall  be  selected  in  the 
same  maimer  in  all  respects  as  they  are  se- 
lected in  said  district  at  the  time  of  the 
passaure  of  this  act,  and  moneys  for\  the 
maintenance  of  public  schools  therein  shall* 
be  ordered,  assessed,  levied,  and  collected  in 
the  same  manner  as  they  are  ordered,  as- 
sessed, levied,  and  collected  therein  at  the 
time  of  the  passage  of  this  act."  We  should 
note,  also,  that  part  of  S  249  which  declares 
that  members  of  boards  of  education  in  all 
township,  incorporated  town,  and  borough 
school  districts  shall  continue  to  be  elected 
or  appointed  in  the  same  manner  as  said 
members  have  been  heretofore  elected  or  ap- 
pointed. Therefore,  in  respect  at  least  to 
two  principal  matters  relating  to  the 
management  and  support  of  the  schools  (to 
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wit,  the  selection  of  the  local  <trustees,  and 
the  ordering  and  raising  of  moneys  for 
maintenance  of  the  schools),  arbitrary  ex- 
ceptions have  been  made  from  the  general 
applicancy  of  articles  6  and  7. 

In  §  250  we  find  the  declaration  that  "all 
school  districts  shall  hereafter  be  governed 
solely  by  the  provisions  of  this  act,'*  and  a 
general  repealer  of  inconsistent  provisions. 
It  is  manifest,  however^  that  this  language 
cannot  have  the  effect  of  overriding  special 
saving  clauses  and  provisos  contained  in  the 
act  itself.  It  cannot  subject  to  the  pro- 
visions of  article  6  or  of  article  7  any  school 
district  that  is  not  within  the  descriptive 
terms  of  those  articles.  Neither  can  any 
district,  so  far  as  the  selection  of  members 
of  the  board  of  education  and  the  ordering 
and  rnifling  of  moneys  for  school  support 
are  concerned,  be  governed  by  §  244,  and  at 
the  same  time  be  governed  by  inconsistent 
provisions  contained  in  article  6  or  in  arti- 
cle 7.  In  short,  the  language  quoted  from 
§  250  must  be  construed  as  bringing  all 
school  districts  within  the  provisions  of  this 
act,  so  far  and  so  far  only  as  those  pro- 
visions in  terms  apply  to  any  district  in 
question. 

Two  further  clauses  of  this  act  require 
specific  mention  at  this  point.  In  §  246 
there  is  a  clause  confirming  all  elections 
or  submissions  to  the  voters  of  any  school 
district  under  the  general  school  law  of 
1900,  of  the  question  whether  in  such  dis- 
trict the  board  of  education  should  be  elect- 
ed by  the  people  or  otherwise,  with  the 
declaration  that  in  every  such  district  here- 
after the  board  of  education  shall,  if  the 
people  have  voted  in  favor  of  an  appointive 
board,  be  appointed  and  organized  under  the 
provisions  of  §  42  of  this  act,  and,  if  the 
people  have  voted  in  favor  of  an  electric 
board,  they  shall  be  elected  and  organized 
under  the  provisions  of  §  43  of  this  act. 
{Section  246  at  the  same  time  confirms  all 
elections  for  members  of  the  board  of  edu- 
cation held  pursuant  to  the  act  of  1000,  and 
constitutes  the  members  so  elected  as  the 
board  of  education  of  such  school  district  a 
corporation,  as  if  organized  under  §  48  of 
the  present  act.  Again,  there  is  a  proviso 
appended  to  §  250  declaring  "that  this  act 
shall  not  repeal  or  affect  the  provisions  of 
any  general  act  which  may  have  been  or 
which  may  hereafter  be  accepted  by  a  vote 
of  the  people  in  any  city  or  school  district 
in  this  state."  Now,  under  the  act  of  1900 
(P.  L.  1900,  pp.  206,  207,  §§  45,  46),  a  ref- 
erendum upon  tlie  question  whether  the 
school  board  should  be  elected  or  appointed 
was  granted  to  every  municipality,  irre- 
spective of  its  form  of  incorporation,  pro- 
.  vided  it  were  divided  into  wards.  In  mu- 
nicipalities not  divided  into  wards  there 
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was  no  referendum,  and  the  members  of  the 
board  of  education  were  in  all  cases  to  be 
elected  by  the  people,  the  only  local  option 
being  as  to  the  number  of  members  that 
should  constitute  the  board.  P.  L.  1900,  p. 
217,  9§  85,  86,  etc.  It  was  this  discrimina- 
tion between  school  districts  in  municipali- 
ties divided  into  wards,  and  school  districts 
in  municipalities  not  so  divided,  that  was 
held  illusory  ^nd  unconstitutional  by  this 
court  in  Leiois  v.  Board  of  Education,  60  N. 
J.  L.  582,  50  Atl.  346.  Thus  the  eflfect  of  S 
240  of  the  act  of  1902,  and  of  the  proviso 
of  §  250,  in  confirming  a  referendum  there- 
tofore held  under  the  act  of  1900,  is  to  per- 
petuate the  consequences  of  an  unconstitu- 
tional classification  of  school  districts,  in 
a  limited  number  of  localities  that  happen 
to  have  taken  action  under  the  void  law 
prior  to  the  enactment  of  the  present  one. 
For,  under  the  present  act,  while  a  some- 
what similar  and  perlmps  identical  referen- 
dum is  open  to  city  districts,  subject  to 
some  qualificati<m8  (P.  L.  19(^,  p.  96,  S  80), 
it  is  not  open  to  districts  that  are  situate  in 
townships,  incorporated  towns,  and  bor- 
oughs. The  referendum  contained  in  S  249 
is  not  identical,  for  it  relates,  not  simply 
to  the  method  of  selecting  the  school  board, 
but  to  the  powers  of  the  board  and  the  other 
prtTvisioDS  re^ulatinjif  the  management  and 
support  of  the  schools.  If  the  efifect  of  { 
246,  in  confirming  the  results  of  a  previous 
referendum,  was  to  lead  to  uniformity,  it 
might  be  supported.  Biaie,  Tiger,  Prose- 
cutor, V.  Common  Pleas  Court,  42  N.  J.  L, 
631 ;  Rtate  ex  ret.  Bumsted  v.  Oovem,  47  N. 
J.  L.  368,  1  Atl.  835,  48  N.  J.  L.  612,  0  Atl. 
577. 

Now,  with  respect  to  cities  that  are  di- 
vided into  wards,  the  confirmed  referendum 
does  tend  to  uniformity,  because  by  the  act 
of  1902  they  are  placed  on  the  same  basis 
as  cities  not  divided  into  wards;  and  the 
circumstances  of  the  referendum  having 
been  employed  prior  to  the  adoption  of  the 
act  of  1902  might  be  treated  as  immaterial. 
This  is  on  the  assumption  that  the  subject- 
matter  of  the  referendum  was  the  same 
under  the  act  of  1900  a«  under  the  act  of 
1902, — a  point  -we  do  not  stop  to  critically 
examine.  But  with  respect  to  townships, 
incorporated  tots-ns,  and  boroughs  that  are 
.divided  into  wards,  the  efTect  of  S  246  is  to 
produce  diversity.  For  those  divided  into 
wards  that  have  heretofore  employed  the 
referendum  must  have  an  appointive  school 
board  if  they  have  so  voted,  whereas  town- 
ships, incorporated  towns,  and  boroughs 
that  have  no  wards,  and  those  that  have 
wardS;  but  have  heretofore  voted  for  an  elec- 
tive board  or  did  not  vote  at  all  upon  the 
question,  must  hereafter  have  elective 
boards. 
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Betumii^  to  §  33,  it  will  be  noticed  that 
boroughs  are  thereby  divided  into  two 
classes.  The  tcrritoiy  of  boroughs  hereto- 
fore incorporated,  if  already  organized  as  a 
separate  scliool  district,  is  to  so  remain, 
unless  afterwards  consolidated  with  adjoin- 
ing territory.  In  boroughs  hereafter'  in- 
corporated«  the  people  are  not  to  have  inde- 
pendent school  government,  unless  the  State 
Superintendent  of  Public  .  Instruction  and 
the  State  Board  of  Education  shall  unite  in 
so  determining.  if  any  rational  basis 
exists  for  this  discrimination,  it  has  not 
beea  pointed  out.  Again,  §S  81  and  82 
seem  to  embody  some  arbitrary  discrimina- 
tions respecting  the  membership  of  those 
boards  of  education  that  are  subject  to  the 
provisions  of  article  7.  It  is  unnecessary, 
however,  to  8X>end  time  upon  the  point.  We 
must  not  be  understood  as  undertaking  to 
make  an  exhaustive  disclosure  of  all  the 
special  features  in  so  voluminous  a  statute. 
Enough  has  been  said  to  demonstrate  that 
the  act  adheres  neither  to  the  common-law 
classification  of  municipalities,  nor  to  any 
legislative  elassincation  that  is  germane  to 
the  subject-matter.  The  classification  of 
school  districts  is  intricate,  and  not  easily 
followed.  Plainly,  however,  numerous  sub- 
classes are  dealt  ^ith,  and  these,  as  a  rule, 
are  distin^ishable  only  by  unimportant 
diaracteristics.  As  already  appears,  these 
minor  elassifi cations,  as  they  may  be  called 
for  convenience,  are  made  the  basis  of  dis- 
criminations in  the  act  that  have  no  reason- 
able pertinency  to  the  needs  or  circum- 
stances of  the  disti-icts  thus  set  apart.  The 
classification  is  purely  arbitrary.  It  was 
very  properly  conceded  by  the  learned  at- 
torney general  that  in  this  respect  the  act 
under  consideration  is  in  contravention  of 
the  fundamental  law. 

It  is  argued,  however,  that  these  unconsti- 
tutional features  may  be  treated  as  excres- 
cences upon  the  general  scheme  of  the  act, 
and  may  be  totally  disregarded,  leaving  the 
statute  in  its  main  features  to  remain.  Up- 
on this  question  we  adhere  to  the  declara- 
tion of  Mr.  Justice  Depue,  afterwards  Chief 
Justice,  speaking  for  this  court,  in  Johnson 
V.  State,  59  N.  J.  L.  635,  539,  38  L.  R.  A. 
373,  37  Atl.  949,  950:  "It  is  undoubtedly 
elementary  law  that  the  same  statute  may 
be  in  part  constitutional  and  in  part  un- 
constitutional, and,  if  the  parts  are  wholly 
independent  of  each  other,  that  which  is 
constitutional  may  stand,  and  that  which  is 
unconstitutional  will  be  rejected;  but,  if  the 
difTereift  parts  of  the  act  are  so  intimately 
connected  with,  and  dependent  upon,  each 
other  as  to  warrant  a  belief  that  the  legisla- 
ture intended  them  as  a  whole,  and  that  if 
all  could  not  be  carried  into  effect  the  legis- 
lature would  not  have  passed  the  residue 
€3L.  R.  A. 


independently,  and  some  parts  are    uncon- 
stitutional, all  the  provisions    which    are 
thus  dependent  upon  each  other  must  fail." 
In  the  absence  of  any  express    declaration 
to  the  contrary  contained  in  the  act  itself, 
the  presiunption  is  that  the  legislature  in- 
tended any  given  enactment  to  be  effective 
in  its  entirety.    Iowa  L.  Ina,  Co.  v.  Eastern 
Mut.  L.  Ins.  Co.  64  N.  J.  L.  340-340,  45  Atl. 
762.    In  seeking  the  legislative  intent,  the 
presumption  is  against  any  mutilation  of  a 
statute,    and    the    courts    will    resort    to 
elimination  only  where  an   unconstitutional 
proHsion  is  interjected  into  a  statute  other- 
wise   valid,    and    is    so    independent    and 
separable  that  its   removal   will   leave  the 
constitutional  features  and  purposes  of  the 
act  substantially  unaffected  by  the  process. 
Assuming  the  act  sub  judice  to  be  consti- 
tutional in  its  general  features,  we  might, 
perhaps,  say    that    so    much    of  §  246  as 
undertakes  to  perpetuate    the    discrimina- 
tions that  result  from  the  employment  of  a 
referendum   under  a    previous    unconstitu- 
tional statute  might  be  exscinded  as  a  mere 
excrescence.      But  the  other  discriminations 
stand,  we  think,  on  an    entirely    different 
basis.      Section  33,  for  instance,  contains  in 
and  of  itself  nothing   unconstitutional,   im- 
less  it  be  the  provisions  respecting  boroughs. 
It  purports  to  establish  the  bounds  of  the 
several  school  districts  of  the  state,  and, 
as  already  mentioned,  it  leaves  the  existing 
school  districts  to    remain    as    they    stood 
prior  to  the  passage  of  the  act;  no  existing 
school   district    being    abolished    or    being 
changed  in  respect  to  its  boundaries.      We 
are  not  prepared  to  say  that  the  legislature 
may  not  by  special  act  create  a  school  dis- 
trict, just  as  they  create  new  municipalities, 
by  the  delimitation  of  a  specified  portion  of 
the  area    of   the    state    for    that    purpose. 
Wluit  may  be  done  by    specific    description 
may  be  done  by  reference  to  other  legislation 
or  by  reference  to  the  existing  status.      The 
unconstitutionality     of     the     present     law 
arises,  not  from  the  mode    in    which    the 
bounds  of  the  several  school    districts  are 
pointed  out  in  '  33,  but  from  the  mode  in 
which  the  act  elsewhere  makes    discrimina- 
tions    between    different    scliool    districts, 
with  respect  to  the  management  and    sup- 
port   of    the    public    schools    therein,   on 
grounds  of  distinction  that  render  the    act 
local  and  special.      Moreover,  if  §  33  were 
unconstitutional,     in    enacting    that    each 
township,  city,  and  incorporated  to^^n  shall 
be  .1  separate  school  district,  while  at  the 
same  time  providing  that    nothing    in  the 
section  should  be  construed  as  abolishing  or 
changing   the   boundaries  of    any    existing 
school  district.,  how  can  it  be  said  that  it  is 
the   proviso   which   contains   the    unconsti- 
tutional feature  7      The  proviso  establishes 
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nothing,  enacts  nothing.  It  is  merely  a 
total  or  partial  negation  of  what  is  con- 
tained in  the  earlier  part  of  the  section.  If 
we  were  to  strike  out  the  proviso,  we  should 
be  giving  to  the  former  part  of  the  section 
a  meaning  that  the  legislature  has  in  the 
same  breath  declared  it  was  not  to  have. 
Manifestly,  we  should  be  exercising  the 
functions  of  a  legislature,  not  of  a  court. 
And  if  we  should  attempt  to  eliminate  any 
portion  of  the  section,  by  what  process  of 
reasoning  could  we  come  to  the  conclusion 
that  the  legislature  considered  the  second 
proviso— the  negative  part  of  the  section — 
less  important  than  the  affirmative  portion. 
The  proviso  has  a  wider  scope  than  all  that 
precedes  it,  since  it  saves  from  the  operation 
of  the  enacting  clauses  all  school  districts 
existing  de  facto  at  the  passage  of  the  act, — 
that  is  to  say,  the  entire  territory  of  tlie 
state.  If,  therefore,  any  part  of  S  33  can 
be  treated  as-  comparatively  insignificant,  it 
would  be  the  enacting  clauses,  and  this 
would  nullify  the  entire  section.  Were  this 
done,  we  should  still  have  the  de  facto 
school  districts  as  they  stood  at  the  passage 
of  the  act,  some  of  them  coterminous  with 
the  bounds  of  cities,  townships,  incorporated 
t^wns,  or  boroughs,  and  a. remaining  group 
not  coterminous  with  any  municipality, 
being  either  made  up  of  a  portion  of  one 
municipality,  or  portions  of  two  or  more 
municipalities,  or  comprising  the  whole  of 
one  mimicipality  and  a  portion  of  another. 
Then  we  find  article  6  prescribing  a  code  for 
city  school  districts;  article  7,  a  code  for 
township,  incorporated  town,  and  borough 
school  districts;  and  S  244,  applying  espe- 
cially to  those  districts  which  comprise  a 
municipality  and  a  portion  of  an  adjoining 
municipality,  so  far  as  the  selection  of  mem- 
bers of  the  board  of  education  and  the  order- 
ing and  raising  of  school  moneys  are  con- 
cerned. The  very  presence  of  §  244  in  this 
act  shows  that  the  provisions  of  articles  6 
and  7  were  not  intended  to  apply  to  com- 
posite districts.  If,  therefore,  we  could 
even  eliminate  5  244  as  unconstitutional,  it 
would  leave  the  districts  therein  described 
out  of  the  act,  unless  we  could  give  to  the 
other  portions  of  the  act  a  meaning  that  the 
legislature  did  not  ascribe  to  them.  Nor  is 
the  matter  much  bettered  by  the  declaration 


in  3  250  ^'that  all  school  districts  shall  here- 
after be  governed  solely  by  the  provisions  of 
this  act,"  even  if  we  could  ignore  the  second 
proviso,  which  saves  the  provisions  of  any 
general  act  theretofore  accepted  by  vote  of 
the  people  in  any  city  or  school  district. 
8il]fposing  a  district  to  be  made  up  in  part 
of  city  territory  and  in  part  of  township 
territory,  by  what  provision  of  the  act  is  it 
to  be  governed.?  Is  it  by  article  6,  which 
applies  to  city  school  districts,  or  by  article 
7,  which  applies  to  township  school  dis- 
tricts? It  is  impossible  to  ascribe  to  the 
legislature  such  an  intent;  equally  impos- 
sible to  suppose  that  they  contemplated 
that  one  set  of  regulations  should  apply  to 
one  portion  of  the  school  district,  and  an- 
other set  to  the  remaining  portion. 

Our  attention  is  called  to  a  supplement 
approved  March  2,  1903  (P.  L.  p.  22),  by 
which  9S  244  and  250  are  amended.  Under 
Allison  y.  Corker,  67  N.  J.  L.  596,  60  L.  R. 
A.  564,  52  Atl.  362,  the  amendments,  so  far 
as  they  go,  may  relieve  the  act  of  unconsti- 
tutionality. This  could  have  no  effect  upon 
the  present  decision,  however,  for  this  case 
arose  before  the  passage  of  the  supplement. 
The  effect  of  the  supplement  is  to  strike  out 
the  second  proviso  of  S  250,  and  thereby  to 
eliminate  one  feature  which  seems  to  con- 
tribute to  render  the  act  unconstitutionah 
But  S  244,  as  amended,  while  conferring 
upon  the  board  of  education  in  any  school 
district  which  comprises  a  municipality  and 
a  portion  of  an  adjoining  municipality  or 
municipalities  the  same  powers  and  duties 
provided  in  article  7  of  the  act  of  1902,  still 
retains  that  feature  which  perpetuates  the 
former  method,  of  selecting  the  boards  of 
education  and  of  raising  money  for  the 
school  support.  Little  seems  to  be  gained 
in  the  direction  of  generality  by  subjecting 
composite  districts  to  the  provisions  of 
ai-tide  7,  for  the  result  is,  in  the  case  of  a 
school  district  comprising  a  city  and  a 
portion  of  an  adjoining  township,  that  the 
district  would  be  governed  by  the  township 
code,  although  the  greater  part  of  its 
territory  might  be  within  the  city. 

For  these  resasons,  the  jvdffment  of  the 
Flupreine  Court  mtist  he  reversed,  and  the 
proceedings  under  review  be  set  aside,  with 
costs. 


NORTH   CAROLINA  SUPREME   COURT. 
B.  DAVIS 


M.  SUMMERFIELD  &  Wife,  Appts. 
(131  N.  C.  352,  133  N.  C.  325.) 


bU  lot  In  such  a  manner  as  to  endangv^r 
bis  neighbor's  wall  is  bound  to  notify  hna 
of  the  manner  and  extent  of  the  efcavatio&, 
so  as  to  enable  him  to  take  proper  measures- 
to  protect  the  wall  from  Injury. 
On  Rehearing. 


1.    One   aboat    to   excavate   th^   aoll    of    2.    A  lot  o-vrner  cannot  relieve  blmseir 

Note. — For  a  case  very  similar  to  the  one  I  the  employment  of  an  Independent  contractor 
above,  and  in  harmony  with  it,  holding  that  i  to  make  an  excavation  upon  a  lot  In  mere  pros- 
63  L.  R.  A. 


1902. 
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from  llabllltr  for  Injury  to  an  adjoining 
building  through  the  negligent  excavation 
of  his  own  lot  by  letting  the  work  to  an  In- 
dependent contractor,  If,  by  reason  of  the 
depth  to  which  the  excavation  ia  to  be  car- 
ried, it  might  reasonably  be  anticipated  that 
injury  would  probably  occur  from  the  prose- 
cution of  the  work  unless  reasonable  care 
was  exercised. 

(Noyember  25,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Ck>urt  for  Durham 
County  in  favor  of  plaintiff  in  an  actiuu 
brought  to  recover  damages  for  injuries  to 
plaintiff's  building  by  negligently  excavating 
defendants'  lot.    Affirmed, 

The  facta  are  stated  in  the  opinions. 

Messrs,  IXTinaton  A  Fuller,  for  appel- 
lants: 

The  owner  of  soil  has  the  right  to  remove 
the  same  up  to  his  boimdary  line. 

Cooley,  Torts,  §  595;  Dorrity  v.  Rapp,  72 
K.  Y.  308. 

After  notice  is  given  of  the  intention  to  ex- 
cavate, it  is  the  duty  of  the  other  fellow 
to  shore. 

Lasala  y.  Holbrook,  4  Paige,  169,  25  Am. 
Dec.  524;  Tunstall  v.  Okristiaih  80  Va.  1, 
56  Am.  Rep.  581;  Hammond  v.  Schiff,  100 
X.  C.  161,  5  S.  E.  753;  Radcliff  v.  Brooklyn, 
4  X.  Y.  200,  63  Am.  Dec.  357;  Schultz  v. 
Byera,  53  N.  J.  L.  442,  13  L.  R.  A.  670,  26 
Am.  St.  Rep.  435,  22  Atl.  514;  Larson  v. 
Metropolitan  Street  B,  Co,  110  Mo.  234,  16 
L.  R.  A.  332,  32  Am.  St.  Rep.  439,  19  S.  \V. 
416. 

The  owner  of  soil  is  not  liable  for  injury 
done  by  an  independent  contractor  in  remov- 
ing a  wall. 

Engel  v.  Eureka  Oluh,  137  N.  Y.  100,  33 
Am.  St.  Rep.  692,  32  N.  E.  1052;  Washb. 
fauements,  §  15,  p.  444;  16  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  201. 

In  such  cases  the  servants  who  do  the 
danuigc  are  not  the  landowners;  but  the 
independent  contractors. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  192 ; 
Casement  v.  Brown,  148  U.  S.  617,  37  L.  ed. 
582,  13  Sup.  Ct.  Rep.  672;  Wistoall  v.  Brin- 
son,  32  N.  C.   (  10  Ired.  L.)  554. 

The  degree  of  care  in  these  cases  is  not 
such  as  an  owner  is  required  to  exercise. 

ClmrUss  v.  UanHn,  22  Mo.  566,  66  Am. 
Dec.  642. 

Messrs,  Boone,  Brymat,  A  Bisse,  for 
appellee: 

The  court's  charge  as  to  independent  con- 
tractor was  correct. 


Bonaparte  v.  Wiseman,  89  Md.  12,  44  L. 
R.  A.  482,  42  Atl.  918;  Wiswall  v.  BHnson, 
32  N.  C.  (10  Ired.  L.)  554. 

The  employer  cannot-relieve  himself  of  lia- 
bility by  letting  the  work  to  an  independent 
contractor,  where  the  direct  or  probable  ef- 
fect of  performance  of  the  work  contracted 
for  will  be  Injury  to  a  third  person  if  rea- 
sonable care  is  omitted  in  the  performance 
of  the  work. 

Southern  Ohio  R.  Co,  y,.Morey,  47  Ohio 
St.  207,  7  L.  R.  A.  701,  24  N.  E.  269;  Car- 
man V.  Steuhenville  d  I,  R.  Co,  4  Ohio  St. 
399;  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
196;  Woodman  v.  Metropolitan  R.  Co.  149 
Mass.  335,  4  L.  R.  A.  213,  14  Am.  St.  Rep. 
427,  21  N.  E.  482;  Bower  v.  Peate,  L.  R. 
1  Q.  B.  Div.  321;  Dillon  v.  Hunt,  105  Mo. 
154,  24  Am.  St.  Rep.  374,  16  S.  W.  516; 
Oorham  v.  Cross,  125  Mass.  232,  28  Am. 
Rep.  234;  Palmer  v.  Lincoln,  5  Neb.  136, 
25  Am.  Rep.  470;  St,  Paul  Water  Co,  v. 
Ware,  16  Wall.  576,  21  L.  ed.  488. 

Notice  of  the  nature  of  the  proposed 
work  should  be  given. 

Shafer  v.  Wilson,  44  Md.  281;  Lasala 
V.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524 ; 
Bonaparte  v.  Wiseman,  89  Md.  12,  44  L.  R. 
A.  482,  .42  Atl.  918;  Beard  v.  Murphy,  37 
Vt.  101,  86  Am.  Dec.  693;  12  Am.  &  Eng. 
Enc.  Law,  p.  937;  Charless  v.  Rankin,  22 
Mo.  566,  ea  Am.  Dec.  642;  Spohn  v.  Dives, 
174  Pa.  474,  34  Atl.  192;  18  Am.  &  Eng. 
Enc  Law,  2d  ed.  p.  649. 

Clarky  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  caused  by 
depriving  the  soil  under  plaintiff's  wall,  of 
its  lateral  support,  by  negligence  of  the  de- 
fendant while  excavating  for  a  new  build- 
ing on  an  adjoining  lot.  The  right  to  later- 
al support  has  been  before  this  court  in 
Hammond  v.  Schiff,  100  N.  C.  161,  6  S.  E. 
753,  and  the  whole  subject  is  discussed  in 
the  very  full  and  elaborate  notes  to  Larson 
V.  Metropolitan  Street  R,  Co,  33  Am.  St. 
Rep.  446,  447  [110  Mo.  234,  16  L.  R.  A. 
330,  19  S.  W.  416j.  Another  full  considera- 
tion may  be  found  in  Jones,  Easements,  §S 
585-631.  There  was  evidence  that  the  de- 
fendant made  his  excavation  2  feet  deeper 
than  the  bottom  of  the  foundation  of  the 
plaintiff's  wall,  causing  it  to  crack,  and 
otherwise  injuring  the  plaintiff's  building. 
There  was  counter  evidence,  and  the  jury. 


imlty  to  a  neighbor's  house  does  not  relieve 
the  proprietor  from  liability  for  injury  to  the 
neighbor's  building,  see  Bonaparte  v.  Wiseman, 
44  L.  R.  A.  482,  with  footnote  on  exceptions 
to  rule  of  nonliability  for  acts  of  independent 
contractors. 

As  to  liability  for  caving  of  neighbor's  land 
<J3L.R.  A. 


by  reason  of  excavations  on  one's  own  land 
generally,  see  Schults  v.  Byers,  13  L.  R.  A. 
569,  and  note;  LArson  v.  Metropolitan  Street 
R.  Co.  1^  L.  K.  A.  330 ;  Parke  v.  Seattle,  20  L. 
R.  A.  68;  Cabot  v.  Kingman,  33  L.  R.  A.  45; 
and  Gildersleeve  v.  Hammond,  33  L.  R.  A.  46. 
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as  triers  of  the  fact,  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $225. 
The  exceptions  presented  on  the  appeal  are 
very  numerous,  and  were  very  fully  and 
ably  argued  here,  as  doubtless  they  also 
were  below.  After  careful  consideration,  we 
find  no  material  error.  The  only  new  point, 
or  propositi -^n  not  heretofore  decided,  and 
the  point  perhaps  most  pressed  on  the  argu- 
ment, is  the  following  instruction,  to  which 
the  defendant  excepted:  "While  there  is 
evidence  that  the  plaintiff  knew  that  the 
defendant  was  going  to  excavate  and  build, 
for  she  testified  to  that  herself,  still  the  de- 
fendant owed  to  her  the  duty,  which  is  not 
an  unreasonable  one,  to  tell  her  of  the  ex- 
tent of  his  proposed  plan,  so  she  might  adopt 
measures  for  self- protection,  if  she  chose 
to  do  so;  and  the  court  charges  you  there 
is  no  evidence  that  he  gave  proper  notice  to 
the  plaintiff  on  the  line  above  indicated. 
To  give  this  notice  involves  no  expense  to 
the  proprietor,  and  affords  opportunity  to 
the  adjoining  owner  to  protect  his  rights, 
for  improvements  made  by  one  proprietor 
may  be  attended  with  disastrous  results, 
even  when  prosecuted  by  competent  work- 
men." We  see  nothing  unreasonable  or  er- 
roneous in  this  instruction.  So  far  from  giv- 
ing such  notice,  when  the  plaintiff  sent  over 
an  employee  who  said  to  the  male  defendant, 
"Mrs.  Davis  says  please  protect  her  wall; 
to  dig  it  out  in  sections,"  he  replied,  "I 
know  my  business.  Let  her  attend  to  her 
business."  And  when,  in  her  anxiety  about 
the  safety  of  her  building,  the  plaintiff  sent 
over  another  person  to  ask  of  the  defend- 
ant "not  to  hurt  her  wall,"  asking  that  the 
work  might  be  prosecuted  in  such  manner 
as  not  to  endanger  her  building,  the  defend- 
ant very  uiigallantly  sent  the  lady  back 
word  "to  go  to  the  devil."  The  action  is 
not  for  the  defendant's  rude  speeches,  it  is 
true;  but  certainly  after  these  messages 
from  the  plaintiff,  showing  her  anxiety  to 
protect  her  wall,  he  at  least  owed  it  to  her, 
as  his  honor  charged,  to  give  her  notice  of 
the  manner  and  depth  of  his  proposed  exca- 
vations. If  informed  in  that  respect,  she 
might  have  placed  supports  under  her  wall, 
or  removed  weights  from  the  floors,  or  oth- 
erwise protected  her  property,  or,  if  plain- 
tiff's plans  seemed  an  illegal  invasion  of 
her  rights,  she  might,  if  so  advised  by  coun- 
sel learned  in  the  law,  have  sought  pro- 
tection by  an  application  for  an  injunction. 
The  defendant's  failure  to  give  such  notice 
and  information  was,  under  the  circum- 
stances, as  injurious  to  the  plaintiff  as  the 
manner  of  his  refusal  was  wanting  in  credit 
to  himself.  Jones,  Easements,  §  610-^  8 pohn 
V.  Dives,  174  Pa.  474,  34  Atl.  102;  Larson 
V.  Metropolitan  Street  R.  Co.  110  Mo.  234, 
16  L.  R.  A.  330,  33  Am.  St.  Rep.,  at  page 
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470,  19  S.  W.  416.  The  true  rule  dedueible 
from  the  authorities  seems  to  be  that  while 
the  adjacent  proprietor  cannot  impair  the 
lateral  support  of  the  soil  in  its  natural  con- 
dition, but  is  not  required  to  give  support 
to  the  artificial  burden  of  a  wall  or  build- 
ing superimposed  upon  the  soil,  yet  he  must 
aot  dig  in  a  negligent  manner,  to  the  in- 
jury of  that  wall  or  building;  and  it  is  neg- 
ligence to  excavate  by  the  side  of  the  neigh- 
bor's wall,  and  especially  to  excavate  deep- 
er than  the  foundation  of  that  wall,  without 
giving  the  owner  of  the  wall  notice  of  that 
intention,  that  he  may  imderpin  or  shore  up 
his  wall,  or  relieve  it  of  any  extra  weight  on 
the  floors,  and  the  excavating  party  should 
dig  out  the  soil  in  sections,  at  a  time  so 
as  to  give  the  owner  of  the  building  oppor- 
tunity to  protect  it,  and  not  expose  the 
whole  wall  to  pressure  at  once.  The  defend- 
ants did  not  give  any  notice  of  the  nature 
of  their  proposed  excavation,  and  the  evi- 
dence justified  the  jury  in  finding  them  guil- 
ty of  negligence. 

Upon  the  whole  case,  substantial  jnstict 
appears  to  have  been  done,  and  we  find  no 
error  requiring  a  new  trial. 

Affirmed, 

A  petition  for  rehearing  having  been  filed, 
Montgomery,  J.,  on  November  10,  1903, 
handed  down  the  following  additional  opin- 
ion: 

One  of  the  questions  presented  by  this  ap- 
peal is  a  most  important  one,  and  that 
question  is  whether  or  not  the  owner  of  a 
city  lot  is  liable  for  an  injury  done  to  an  ad- 
joining proprietor's  brick  wall  through  the 
negligence  of  an  independent  contractor  in 
excavating  for  the  purpose  of  building  a 
wall  against  and  alongside  the  adjoining 
proprietor's  wall,  and  where  the  excavation 
extended  below  the  foundation  of  the  wall  of 
the  adjoining  proprietor.  There  was  evi- 
dence offered  on  the  trial  tending  to  show 
that  the  excavating  which  the  jury  found 
was  the  cause  of  the  injury  to  the  plaintiff's 
wall  was  done  by  the  defendant  himself, 
and  from  that  evidence  the  jury  might  have 
found  that  the  injury  was  caused  by  the 
direct  and  active  agency  of  the  defendant 
himself.  But  for  the  purposes  of  this  dis- 
cussion it  will  be  assumed  that  the  contract- 
or performed  the  work.  For  what  negligent 
acts  of  an  independent  contractor,  employed 
to  do  work  entirely  under  his  own  control, 
which  have  resulted  in  injury  to  third  per- 
sons, the  employer  may  be  liable,  is  a  sub- 
ject that  has  often  been  before  the  courts. 
The  principle  appertaining  to  that  relation 
in  respect  to  such  liability  is  that,  when 
work  is  performed  by  a  competent  contract- 
or under  an  agreement  which  imposed  upon 
him  complete  control  of  such  persons  as  he 
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may  employ  to  labor  under  him,  such  per- 
Bons  will  be  the  servants  of  the  contractor, 
and  not  the  servants  of  the  employer,  and 
the  employer  will  not  be  liable  for  damages 
arising  from  injuries  caused  by  negligence 
of  the  contractor  or  his  workmen,  for  the  rea- 
son that  the  relation  of  master  and  servant 
does  not  exist  between  the  employer  and  the 
contractor's  servant.    In  the  domain  of  the 
law  of  negligence  the  general  rule  is  that, 
where  an  injury  has  been  sustained  by  one 
through  the  n^ligence  of  another,  the  party 
injured  must  seek  his  remedy  against  that 
one  whose  actual  negligence  caused  the  in- 
jury, and  against  that  one  only,  he  being 
alone  liable.     There  are  exceptions  to  this 
general  rule;  as,  for  instance,  where  the  re- 
lation  of   master   and   servant   exists.     In 
that  case  the  negligence  of  the  servant  is 
to  be  imputed  to  the  master  in  cases  where 
the  servant,  in  the  performance  of  the  act 
which  causes  the  injury,   is  acting  within 
the  line  of  his  duty, — the  scope  of  his    em- 
plojTiient.    The  reasoning  upon  which  this 
exception  rests  is  perfectly  clear,  and  it  is 
because  the  servant  is  acting  for  the  master 
and  by  his  direction,  and  the  master,  having 
selected  and  being  in  control  of  his  servant, 
makes  him  his  representative  in  the  business 
in  which  he  is  employed.     But  in  the  com- 
plications of  business  and  social  affairs  it  is 
often  necessary  that  some  who  follow  special 
and  independent  vocations  should  be  intrust- 
ed by  others,  owners  of  property,  with  the 
alteration  or  improvement  of  that  property, 
and   such    persons   are   employed   in   many 
ways  under  varying  conditions;  not  as  serv- 
ants to  follow  the  method  and  plans  direct- 
ed and  ordered  by  the  employer,  but  as  in- 
dependent   contractors    to    do    work'^vhich 
they  are  specially  fitted  to  do  according  to 
their  own  ideas  and  upon  their  own  respon- 
sibility.    In   such  a   case  the  duty   which 
the  contractor  owes  arises  out  of  the  con- 
tract, and  not  under  the  relation  of  master 
and  servant  or  principal  and  agent,  and  the 
maxiin.  Qui  facit  per  alium  facit  per  se,  does 
not  apply;  and  neither  public  policy  nor  the 
relation  between  the  employer  and  the  inde- 
pendent contractor  demands  or  requires  that 
the  negligence  of  either  one  should  subject 
the  other  to  liability  to  third  persons.    And 
it  seems  well  established  in  principle  that 
no  liability  exists  in  favor  of  third  persons 
against  the  innocent  party  in  such   cases. 
Any  person  who  may  have  been  injured  has 
his  remedy  against  the  real  one   who    has 
done  the  wrong.    There  are,  of  course,  excep- 
tions to  this  rule  of  exemption,  well  settled 
and  understood;    such  as  in  a  case  where 
a  statute  imposes  a  duty,  or  where  the  con- 
tract between  the  employer  and  the  contract- 
or is  unlawful,  or  provides  for  the  execu- 
tion of  an  act  which|  when  completed,  will 
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create  a  nuisance.  A  statutory  duty  cannot 
be  delegated  so  as  to  exempt  the  one  who 
has  taken  upon  himself  the  duty  imposed 
from  responsibility;  and  one  who  creates  a 
nuisance  would  be  forbidden  by  public  pol- 
icy to  shield  himself,  the  real  author  of  the 
wrong,  from  responsibility  by  casting  it  up- 
on another.  There  is  yet  another  class  of 
cases  where  there  is  an  exception  to  the  ex- 
emption, and  that  is  where  the  thing  con- 
tracted to  be  done  is  necessarily  attended 
with  danger,  however  skilfully  and  care- 
fully performed;  said  by  Judge  Dillon  to  be 
"intrinsically  dangerous."  There  the  em- 
ployer cannot  escape  liability  for  an  injury 
resulting  from  the  doing  of  the  work,  al- 
though the  act  performed  might  be  lawful. 
2  Dill.  Mun.  Corp.  §  1029.  And  there  is 
still  another  class  of  cases  to  be  excepted 
from  the  exemption,  and  that  is  where  the 
contract  requires  an  act  to  be  performed 
on  the  premises  which  will  probably  be  inju- 
rious to  third  persons  if  reasonable  care  is 
omitted  in  the  course  of  its  performance. 
The  liability  of  the  employer  in  such  a 
case  rests  upon  the  view  that  he  cannot  be 
the  author  of  plans  and  actions  dangerous 
to  the  property  of  others  without  exercising 
due  care  to  anticipate  and  prevent  inju- 
rious consequences.  The  case  before  us,  it 
seems  to  us,  falls  under  this  exception  to 
the  general  rule. 

This  last  class  of  cases  probably  ought  to> 
be  regarded  as  rather  an  extension  of  the 
one  where  the  act  to  be  done  is  "intrinsical- 
ly dangerous"  than  a  separate  class.  In  the 
case  of  Boicer  v.  Peate  (1875-76)  L.  R.  1 
Q.  B.  Div.  321,  the  facts  were  almost  iden* 
tical  with  those  in  the  present  case.  There 
the  contention  of  the  defendant  was  that  the 
removal  of  the  soil,  to  the  support  of  whicli 
the  adjoining  owner  was  entitled,  was  not 
wrongful  in  itself,  and  that  it  only  became 
so  when  followed  by  injury  to  the  neighbor; 
and  that,  therefore,  if  such  injur iolis  conse- 
quences could  have  been  averted  by  efficient 
means,  artificial,  for  the  natural  support 
previously  afforded  by  the  soil,  the  removal 
of  the  soil  was  not  wrongful;  that  the  de- 
fendant engaged  the  contractor  to  execute 
tJie  work  and  to  take  the  necessary  precau- 
tion to  protect  the  plaintiff's  premises,  and 
therefore,  if  the  work  had  been  done  accord- 
ing to  the  contract,  it  would  have  been  law- 
ful, and  would  have  been  attended  with  no 
injurious  consequences;  that  the  injuries 
arose  from  the  negligence  of  the  contractor 
alone,  and  the  defendant  was  therefore  en- 
titled to  the  benefit  of  the  general  rule; 
that  when  a  person  employs  a  contractor 
to  do  work  lawful  in  itself,  and  involving  no 
injurious  consequences  to  others,  and  dam- 
age arises  to  another  from  the  negligence  of 
the  contractor  or  his  servants^  the  contract- 
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or,  and  not  his  employer,  is  liable.  The 
court  there  said:  "The  answer  to  the  de- 
fendant's contention  may,  however,  as  it  ap- 
pears to  us,  be  placed  on  a  broader  ground, 
namely,  that  a  man  who  orders  a  work  to  be 
executed  from  which,  in  the  natural  cours(> 
of  things,  injurious  consequences  to  his 
neighbor  must  be  expected  to  arise  unless 
means  are  adopted  by  which  such  conse- 
•quences  may  be  prevented,  is  bound  to  see 
to  the  doing  of  that  which  is  necessary  to 
prevent  the  mischief,  and  cannot  relieve 
himself  of  his  responsibility  by  employing 
someone  else — ^whether  it  be  the  contractor 
employed  to  do  the  work  from  which  the 
^danger  arises,  or  some  independent  person — 
to  do  what  is  necessary  to  prevent  the  act 
he  has  ordered  to  be  done  from  becoming 
wrongful.  There  is  an  obvious  difference  be- 
tween committing  work  to  a  contractor  to 
be  executed,  from  which,  if  properly  done, 
no  injurious  consequences  can  arise,  and 
handing  over  to  him  work  to  be  done  from 
which  miscliievous  consequences  will  arise 
unless  preventive  measures  are  adopted." 
In  the  case  of  Southern  Ohio  R.  Co. 
V.  J/orcy,  47  Ohio  St.  207,  7  L.  R.  A. 
701,  24  N.  E.  269,  the  court  said:  "One  who 
-causes  work  to  be  done  is  not  liable  ordi- 
narily for  injuries  that  result  from  careless- 
ness in  its  performance  by  the  employees  of 
an  independent  contractor  to  whom  he  has 
left  the  work  without  reserving  to  him- 
self any  control  over  the  execution  of  it. 
But  this  principle  has  no  application  where 
a  resulting  injury,  instead  of  being  oollat- 
•eral,  and  Howing  from  the  negligent  act  of 
.  the  onployee  alone,  is  one  that  might  have 
been  anticipated  as  a  direct  or  probable  con- 
sequence of  the  performance  of  the  work  con- 
tracted for  if  reasonable  care  is  omitted  in 
the  course  of  its  performance.  In  such  case 
•a  person  causing  the  work  to  be  done  will 
1)6  liable,  though  the  negligence  is  that  of 
an  employee  of  an  independent  contractor." 
In  the  caso  of  City  d  Suburban  R.  Co.  v. 
Moores,  80  Md.  352,  46  Am.  St.  Rep.  345, 
50  Atl.  644,  the  court  said:  "Even  if  the 
relation  of  principal  and  agent  or  master 
4ind  servant  do  not,  strictly  speaking,  exist, 
yet  the  person  for  whom  the  work  is  done 
may  still  be  liable,  if  the  injury  is  such  as 
might  have  been  anticipated  by  him  as  a 
probable  consequence  of  the  work  let  out 
to  the  contractor,  or  if  it  be  of  such  charac- 
ter as  must  result  in  creating  a  nuisance,  or 
if  he  owes  a  duty  to  third  persons  or  the 
public  in  the  execution  of  the  work."  In 
Bonaparte  v.  Wiseman,  89  Md.  12,  44  L.  R. 
A.  482,  42  Atl.  918,  the  facts  were  like  those 
in  the  case  before  us,  and  the  court  there 
-cited  with  approval  the  two  ca^es  last  above 
mentioned,  and  added :  "Under  these  autlior- 
ities  the  appellant  would  have  been  liable 
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for  injury  happening  to  the  house  of  the  a|i- 
pellee  from  the  excavation  of  his  lots  if 
it  might  reasonably  have  been  anticipated 
that  such  injury  would  probably  occur  as  a 
consequence  of  an  excavation  made  in  the 
location  and  to  the  depth  appearing  from 
the  evidence  in  this  case.  The  question  as 
to  whether  such  injury  might  reasonably 
have  been  anticipated  as  a  probable  conse- 
quence of  the  excavation  was  a  question  of 
fact  for  the  jury,  which  would  have  been 
taken  away  from  them  if  the  appellant's 
fourth  prayer  had  been  granted." 

The  defendant  asked  his  honor  to  charge 
the  jury,  among  other  things,  the  following: 
"If  the  jury  shall  find  that  the  injury  to  the 
plaintiff's  building  was  caused  by  excavat- 
ing, which  was  done  by  C.  H.  Norton,  an  in- 
dependent contractor,  and  if  the  jury  shall 
further  find  that  the  work  which  he  con- 
tracted to  do  was  not  necessarily  or  prob- 
ably dangerous,  and  that  he  was  Skilful 
and  careful,  the  defendant  cannot  be  held 
liable  for  such  injury,  and  the  jury  will 
answer  the  issue  *No.'  "  If  the  requested  in- 
struction had  left  out  the  statement  of  the 
fact  that  Norton  was  an  independent  con- 
tractor, the  instruction  would  have  been 
proper.  Bonaparte  v.  Wiseman,  89  Md.  12, 
44  L.  R.  A.  482,  42  Atl.  918.  But,  conUin- 
ing  that  statement  of  a  fact,  his  honor  was 
correct  in  refusing  to  give  it.  As  we  have 
said  before  in  this  opinion,  there  was  evi- 
dence tending  to  show  that  the  defendant 
himself  did  the  excavating.  The  matter  we 
have  been  discussing  and  have  decided  is 
not  free  from  difficulty,  and  the  decisions  of 
the  courts  in  reference  to  the  same  have  not 
been  uniform.  The  strong  opinion  of  the 
court  fi  appeals  of  New  York  in  the  case 
of  Engel  v.  Eureka  Club,  137  N.  Y.  100,  33 
Am.  St.  Rep.  092,  32  N.  E.  1052,  delivered 
by  Chief  Justice  Andrews,  is  not  in  line 
with  this  decision  or  those  of  the  courts 
from  which  we  have  quoted.  In  that  case, 
as  we  understand  it,  it  is  held  that  the 
employer  is  liable  in  no  case  except  where 
the  thing  to  be  done  is  inherently,  intrin- 
sically, and  necessarily  dangerous;  and  that 
in  all  cases  where  the  injury  arising  from 
the  negligence  of  the  contractor  is  in  the 
manner  of  doing  it,  and  not  in  the  thing  it- 
self contracted  to  be  done,  the  OMitractor 
alone  is  liable.  After  a  careful  investigation 
of  the  matter,  we  do  not  feel  inclined  to  fol- 
low that  view. 

On  another  question  presented  by  the  ap- 
peal— that  is,  whether  or  not  the  plaintiff 
was  entitled  to  notice  from  the  defendant  of 
his  intention  to  dig  below  the  foundation  of 
her  wall — the  opinion  delivered  in  this  ca^ 
on  that  point,  as  reported  in  ante,  493,  is 
referred  to  and  approved.  In  addition  to 
what   is   there   said   on   that   question,   it 
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might  be  well  to  notice  another  exception  of 
the  defendant  in  reference  to  the  same  mat- 
ter. His  honor,  in  his  instructions  to  the 
jury,  among  other  things,  said:  "The  de- 
fendant contends  that  this  work  was  done 
by  an  independent  contractor;  that  he  was 
a  competent  and  skilful  man;  and  that, 
therefore,  if  the  work  he  contracted  to  do 
Mras  not  necessarily  or  probably  dangerous, 
the  defendant  cannot  be  held  liable  for  such 
injury.  The  court  charges  you  that  the 
evidence  is  that  Norton  was  a  competent 
and  skilful  contractor;  but  the  court  also 
charges  you  that  the  employment  of  an  in- 
dependent contractor,  who  is  competent  and 
skilful,  to  make  an  excavation  upon  a  lot 
in  near  proximity  to  a  neighbor's  house  in 
a  populous  city,  and  in  a  public  thorough- 
fare, as  on  Main  street  in  this  instance, 
and  to  a  depth  of  several  feet  below  the  lev- 
el of  the  foundation  of  that  house,  does 
not  relieve  the  proprietor  from  the  obliga- 
tion, either  to  see  that  the  contractor  in 
doing  the  work  protects  his  neighbor's  wall 
by  the  exercise  of  due  care,  or  to  give  the 
neighbor  timely  notice  of  the  nature  and  ex- 
tent of  the  intended  excavation,  that  he  may 
make  due  precaution  for  the  protection  of 
his  own  wall."  The  exception  to  that  in- 
struction cannot  be  sustained.  It  is  correct 
in  principle,  and  is  well  supported  by  au- 
thority. Bonaparte  v.  Wiseman,  89  Md.  12, 
44  L.  R.  A.  482,  42  Atl.  918.  "Thus  the  au- 
thorities are  agreed  that  one  who  proposes 
to  excavate  or  to  make  other  alterations 
or  improvements  upon  his  own  land  which 
may  endanger  the  land  or  building  of  his 
neighbor  is  bound  to  give  the  latter  reason- 
able notice  of  what  he  proposes  to  do  to 
enable  him  to  take  the  necessary  measures 
for  the  preservation  of  his  own  property." 
Thompson,  Neg.  §  1109,  and  the  cases  there 
cited.  There  was  no  evidence  tending  to 
show  that  the  plain tiif  in  this  case  ever  re- 
ceived any  notice  from  the  defendant  or  the 
contractor  that  it  was  the  purpose  of  the 
defendant  to  excavate  below  the  foundation 
of  the  plaintiff's  wall,  or  that  she  had  any 
knowledge  of  such  intention  on  his  part. 

Exceptions  in  this  case  were  filed  to  many 
portions  of  the  evidence,  to  the  giving  of 
each  one  of  the  eleven  instructions  asked  by 
the  plaintiff,  to  nearly  every  sentence  of  his 
honor's  charge  in  chief,  and  to  the  refusal  of 
his  honor  to  give  thirty-one  of  the  thirty - 
five  special  prayers  for  instruction  asked  by 
the  defendant.  The  examination  of  this 
record  has  consumed  a  good  deal  of  our 
time  unnecessarily,  but  after  its  conclusion 
'.ve  tltink  tliere  was  no  reversible  error. 

Petition  dismissed. 

Doiisla«,  J.,  concurs  in  result. 


B.  F.  PENNY,  Appi^ 

V, 

ATLANTIC    COAST     LINE     RAILROAD 
COMPANY. 

(183  N.  C.  221.) 

1.  Those  In  obars*  of  a  railroad  train 
are  bound  to  warn  paMsensera  about 
to  alight  from  it  of  dan^r  of  possible  injury 
In  case  an  altercation  has  taken  place  be- 
tween the  railroad  employees  and  another 
passenger  which  has  resulted  in  an  exhibi- 
tion of,  and  apparent  hitention  to  use,  deadly 
weapons  after  the  latter  passenger  has  left 
the  train. 

2.  A  complaint  In  an  action  asalnat  a 
railroad  contpanr  tor  fallnrc  to  warn 
a  pajisenscr  about  to  allvbt  from  the 
train  of  danger  of  injury  by  deadly  weapons 
in  the  hands  of  railroad  employees,  and  a 
passenger  who  has  just  left  the  train  after 
an  altercation  with  such  employees.  Is  not 
insufficient  because  it  names  the  wrong  per- 
son as  conductor,  where  the  evidence  shows 
negligence  on  the  part  of  the  railroad  com- 
pany. 

(October  27,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Hanover 
(]k)unty  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  de- 
fend.int's  negligence.    Reversed, 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Bellamy  A  Bellamy  and  E.  1L 
Bryan,  for  appellant: 

When  the  conductor  or  other  servant  of 
the  defendants  train  knew,  or  had  reason- 
able grounds  to  apprehend,  that  the  safety 
of  a  passenger  in  said  train  was  endangered 
by  any  threatened  force  from  without  or 
within  the  train,  and  failed  to  use  every 
available  means  to  avert  the  threatened 
wrong,  the  defendant  company  is  liable  for 
any  injury  that  resulted  from  any  assault 
that  ensued. 

Britton  v.  Atlanta  d  C.  Air-Line  R.  Co, 
88  N.  C.  536,  43  Am.  Rep.  749;  Daniel  v. 
Petersburg  R,  Co.  117  N.  C.  592,  23  S.  E. 
327 ;  Tall  V.  Baltitnore  Steam  Packet  Co.  90 
Md.  248,  47  L.  R.  A.  120,  44  Atl.  1007 ; 
Ncio  Orleans,  8t,  L.  d  C.  R.  Co.  v.  Burke,  53 
Miss.  200,  24  Am.  Rep.  689. 

It  was  the  duty  of  the  conductor  and 
servants  of  the  defendant  to  protect  the 
plaintiff,  and  to  see  that  he  was  not  injured 
by  his  fellow  passengers  or  anyone  else 
while  on  the  cars,  and  until  he  had  safely 
landed  at  his  destination  and  had  left  the 
prcmsies  of  the  defendant. 


Note. — As  to  duty  of  carrier  to  protect  pass- 
enger from  violence  by  third  persons,  see  note 
to  Fewlngs  v.  Mendenhall,  55  L.  R.  A.  713,  60 
L.  R.  A.  601 ;  also  Savannah,  F.  &  W.  R.  Co. 
V.  Boyle,  69  L.  R.  A.  104,  and  Brunswick  &  W. 
R.  Co.  V.  Ponder,  60  L.  R.  A.  713. 


63  L.  R.  A, 
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Uansley  v.  Jameaville  d  W.  B.  Co.  116  N. 
C.  602,  32  L.  R.  A.  543,  44  Am.  St.  Rep.  474, 
20  S.  E.  628;  Daniel  v.  Petersburg  R.  Co, 
117  N.  C.  692,  23  S.  K.  327;  6  Am.  &  Eng. 
Enc.  Jiaw,  2d  ed.  p.  553;  2  Wood,  Railway 
Law,  1176,  §  313,  p.  1179;  Seawell  v.  Car- 
oiina  C,  R,  Co.  133  N.  C.  515,  45  S.  E.  850. 

Penny  had  a  right  to  asBume  that  it  was 
safe  for  him  to  get  off  as  usual,  and  was  not 
called  upon  to  look  for  danger,  while  it  was 
the  duty  of  the  conductor  and  other  officers 
of  the  train  to  ascertain  that  it  was  safe 
for  him  to  leave  the  train  before  they  invit- 
ed him  to  disembark. 

Britton  v.  Atlanta  d  C.  Air-Line  R.  Co. 
88  N.  C.  536,  4;',  Am.  Rep.  749;  Pounder  v. 
Northeastern  R.  Co.  [1892]  1  Q.  B.  385; 
FUnt  V.  Norwich  d  N.  T.  Transp.  Co.  34 
Conn.  554,  6  Blatchf.  158,  Fed.  Cas.  No.  4,873. 

Defendant  owed  plaintiff  the  highest  de- 
gree of  care. 

6  Cyc.  Law  &,  Proc.  p.  592. 

The  contract  of  carriage  was  not  at  an 
end. 

6  Cyc.  Law  &  Proc.  pp.  541,  642;  Dodge  v. 
Boston  d  B.  8.  8.  Co.  148  Mass.  207,  2  L.  R. 
A.  83,  12  Am.  St.  Rep.  541,  19  N.  E.  373; 
Gheaapeake  d  0.  R.  Co.  y.  King,  49  L.  R.  A. 
102,  40  G.  C.  A.  432,  99  Fed.  251;  Chicago, 
R.  L  d  P.  R.  Co.  V.  Wood,  44  C.  0.  A.  118, 
104  Fed.  663;  Creamer  v.  West  End  Street 
R.  Co.  156  Mass.  320,  16  L.  R.  A.  490,  31  N. 
E.  391. 

Messrs.  Jimins  Bavlf,  John  D.  Bella- 
my,  and  Rountree  A  Carr,  for  appellee: 

A  railroad  company  is  not  an  insurer  of 
the  safety  of  its  passengers  against  assaults 
of  other  passengers  or  outsiders. 

Stoddard  v.  New  York,  If.  H.  d  H.  R.  Co. 
181  Mass.  422,  63  N.  E.  927;  Britton  r. 
Atlanta  d  C.  Air-Line  R.  Co.  88  N.  C.  636, 
43  Am.  Rep.  749. 

The  obligation  of  a  railway  company 
under  such  circumstances  is  simply  to  take 
reasonable  care  for  the  safety  of  its  pas- 
sen^^ers. 

Pounder  y.  North  Eastern  R.  Co.  [1892] 
1  Q.  B.  380 ;  Smith  v.  London  d  S.  W.  R.  Co. 
L.  R.  6  C.  P.  14;  Carter  v.  Cape  Fear 
Lumber  Co.  129  N.  C.  203,  39  S.  E.  828; 
Raiford  v.  Wilmington  d  W.  R.  Co.  130  N. 
C.  597,  41  S.  E.  800. 

The  carrier  has  been  exonerated  wherever 
it  appeared  that  it  had  done  all  that  a 
reasonable  person  could  have  foreseen  was 
necessary  for  the  protection  of  its  pas- 
sengers. 

Pounder  v.  North  Eastern  R.  Co.  [1892] 
1  Q.  B.  385:  Kinney  v.  Louisville  d  N.  R. 
Co.  99  Ky.  69,  34  S.  W.  1066;  Royston  v. 
lUinois  C.  R.  Co.  67  Miss.  376,  7  So.  320; 
Putnam  v.  Broadway  d  S.  Ave.  R.  Co.  55  N. 
Y.  108,  14  Am.  Rep.  190;  Stone  y.  Boston  d 
03  L.  R.  A. 


A.  R.  Co.  171  Mass.  530,  41  L.  R.  A.  794, 
51  N.  E.  1. 

A  carrier  is  not  liable  for  an  injury  from 
a  sudden  and  unexpected  assault  happening 
so  quickly  and  under  such  circumstances  of 
danger  to  the  servants  of  the  company  that 
they  did  not  have  reasonable  time  to  assist 
or  warn  the  plaintiff. 

Nitroglycerine  Case,  15  Wall.  624,  21  L. 
ed.  206;  ]Moak's  Underbill,  Torts,  p.  14; 
Laidlaw  v.  Sage,  158  N.  Y.  73,  44  L.  R,  A. 
216,  52  N.  E.  679;  Lewis  v.  Long  Island  B. 
Co.  162  N.  Y.  62,  56  N.  E.  548;  Brooks  v. 
Old  Colony  R.  Co.  168  Mass.  164,  46  N.  £. 
566;  Scott  v.  Shepherd,  2  W.  Bl.  892;  Aiken 
V.  Pennsylvania  R.  Co.  130  Pa.  380,  17  Am. 
St.  Rep.  776,  18  Atl.  619;  Morris  v.  Piatt, 
32  Conn.  75;  Paxton  v.  Boyer,  67  111.  132, 
16  Am.  Rep.  615;  Addison,  Torts,  6th  ed. 
380,  383;  Bro\on  v.  Kendall,  6  Gush.  292; 
Taylor  v.  Plymouth,  8  Met.  462;  Holmes^ 
Common  Law,  p.  47. 

It  is  necessary  for  the  plaintiff  to  prove 
that  the  defendant  ought  to  have  foreseen 
the  inTury  in  time  to  have  prevented  it. 

Wiitkoiosky  v.  Wasson,  71  N.  C.  451; 
Williams  v.  Southern  R.  Co.  130  N.  0.  119, 
40  S.  E.  979. 

Whether  there  is  such  evidence  is  &  ques- 
tion of  law  for  the  court. 

Lewis  V.  Clyde  S.  S.  Co.  132  N.  C.  904,  44 
S.  E.  666 ;  Raiford  v.  Wilmington  d  W.  B. 
Co.  130  N.  C.  599,  41  S.  E.  806;  Bingham  v. 
Carolina  C.  R.  Co.  130  N.  C.  623,  41  S.  E. 
807 ;  Carter  v.  Cape  Fear  Lumber  Co.  129  N. 
C.  203,  39  S.  K.  828. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

The  evidence  in  this  cajse  was  that  in  Sep- 
tember, 1898,  the  conductor,  Carmon,  of  the 
defendant's  train,  made  an  assault  upon  a 
passenger,  Sam  Galloway,  a  few  miles  from 
Wilmington;  that  a  man  by  the  name  of 
La  Motte,  who  was  also  in  the  service  of  iLe 
defendant  company,  but  in  another  state, 
took  part  in  the  assault;  that  Van  Amringc, 
the  baggage  master  on  that  train,  witnessed 
the  assault,  and  armed  himself  with  a 
pistol;  that  Calloway  was  "quieted,"  and 
searched  for  weapons,  but  none  were  found; 
that  when  the  train  arrived  at  a  station 
called  "Leland,"  Calloway,  having  reached 
his  destination,  in  leaving  the  second-class 
car,  was  followed  by  La  Motte  to  the  plat- 
form, when  Calloway  said  to  him,  "What 
are  you  going  to  do  T"  that  La  Motte  called 
for  a  pistol,  and  one  was  given  to  him  by 
Van  Amringe;  that  La  Motte  tried  to  shoot 
Calloway,  who  was  retreating,  with  his  face 
to  La  Motte,  alongside  and  a  little  off  from 
the  first-class  coach ;  that  Van  Amringe  was 
standing  at  the  brake  on  the  front  platform 
of  the  first-class  coach,  and  Carmon  on  the 
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pktform  of  the  first-claBS  coach;  that  Van 
Amrmge  and  Cannon  saw,  or  could  have 
seen,  what  was  going  on;  that  just  at  that 
time  the  plaintiff,  intending  to  get  off,  came 
out  of  the  socond-class  car,  walked  bj  La 
Motte,  and  across  to  the  platform  of  the 
first-class  car,  and  then  down  the  steps  be- 
tween Van  Amringe  and  Carmon,  and  upon 
reaching  the  bottom  step  was  shot  and  bad- 
ly  hurt  by  Calloway,  who  had  fired  at  La 
Motte.  Van  Amringe  testified  that,  as 
Calloway  retreated.  La  Motte  leveled  the 
pistol  at  Calloway,  and  snapped  it  two  or 
three  times  before  Calloway  got  his  pistol 
out  and  opened  fire;  that  he  saw  Calloway 
with  the  pistol,  and  that  Carmon  could  have 
seen  it  if  he  had  looked.  Van  Amringe 
further  testified  that  neither  he  nor  Carmon 
notified  or  warned  the  plaintiff  of  his 
danger,  and  that  the  reason  he  did  not  was 
timt  he  did  not  think;  "a  person  can't  think 
of  everything  on  an  occasion  like  that." 
The  plaintiff  testified  that  he  was  not  notic- 
ing anytliing  as  he  was  getting  off,  and  did 
not  know  that  he  was  in  any  danger. 

Upon  an  intimation  by  his  honor  that  the 
plaintiff  could  not  recover  on  the  evidence, 
he  submitted  to  a  nonsuit  and  appealed. 
The  evidence,  then,  for  the  present  discus- 
sion, is  to  be  taken  as  true,  and  in  the 
strongest  light  for  the  plaintiff.  That  being 
so.  it  is  evident  that  it  was  the  purpose  of 
La  Motte  to  kill  the  man  Calloway,  whom 
he  thought  to  be  helpless  and  unarmed ;  that 
Van  Amringe  knew  the  purpose  of  La 
Motte,  and  furnished  him  with  the  instru- 
ment of  death ;  and  Van  Amringe  said  that 
Carmon,  from  where  he  was  standing,  could 
see  the  negro  Calloway.  "He  could  have 
seen  him,  for  we  all  saw  what  was  going,  on, 
and  I  supposed  he  did.  I  did  not  say  he 
did  see  him." 

There  is  but  one  question  in  the  case: 
Did  the  defendant  owe  the  duty  to  the  plain- 
tiff to  warn  him  as  to  the  danger  of  the 
situation  T  If  Calloway  had  intended  to 
make  the  assault  directly  upon  the  plain- 
tiff, the  duty  of  the  defendant  would  have 
been  to  have  protected  him  to  the  extent  of 
its  ability,  as  is  so  clearly  laid  down  in 
Britton  v.  Atlanta  d  C,  Air-Line  R.  Co,  88 
X.  C.  536,  43  Am.  Rep.  749.  Up  to  the 
tinie  that  case  was  decided,  it  seems  that 
there  was  no  express  decision  of  this  court 
on  the  duty  of  a  common  carrier  on  the 
subject  of  the  protection  of  passengers 
against  assaults  of  their  fellow  passengers 
or  strangers ;  but  the  court  there  said :  "Ac- 
cording to  the  uniform  tendency  of  these 
adjudications  [decisions  of  other  courts], 
which  we  admit  as  authorities,  the  carrier 
o^es  to  the  passenger  the  duty  of  protect- 
ing him  from  the  violence  and  assaults  of 
his  fellow  passengers  or  intruders,  and  will 
&iL.R.  A. 


be  held  responsible  for  his  own  or  his 
servant's  neglect  in  this  particular,  when, 
by  the  exercise  of  proper  care,  the  acts  of 
violence  might  have  been  foreseen  and  pre- 
vented; and,  while  not  required  to  furnisli 
a  police  force  sutficient  to  overcome  all  force 
when  unexpectedly  and  suddenly  offered,  it 
is  his  duty  to  provide  ready  help  sufficient 
to  protect  the  passenger  against  assaults 
Irom  every  quarter  which  might  reasonably 
be  expected  to  occur  under  the  circum- 
stances of  the  case  and  the  ccmdition  of  the 
parties."  This  .was  not  a  direct  assault  by 
Calloway  upon  the  plaintiff,  who  was  a 
passenger  on  the  defendant's  train  when  he 
was  shot  by  Calloway,  but  we  think  that  in 
la\i  the  carrier's  duty  would  be  as  clear  to 
warn  and  give  notice  to  an  alighting  pas- 
senger who  was  in  danger  of  being  injured 
by  violence  at  the  hands  of  outside  parties 
as  it  would  be  to  protect  them  against  as- 
saults at  the  hands  of  others.  It  seems  to 
us  that  the  same  rule  would  apply  in  both 
cases.  The  defendant  was  charged  with 
the  plaintiff's  safe  exit  under  the  rule  laid 
down.  The  imminence  and  suddenness  of 
the  danger,  as  well  as  the  strength  and 
numbers  of  those  offering  violence  to  pas- 
sengers, would  be  matters  to  be  considered 
by  the  jury  in  coimection  with  the  carrier's 
duty.  In  this  case,  however,  the  evidence 
discloses  culpability  on  the  part  of  the  de- 
fendant in  that  Van  Amringe,  the  baggage 
master,  without  any  excuse  or  matter  of 
extenuation,  brought  about  the  act  of 
violence  by  which  the  plaintiff  was  injured ; 
and,  according  to  his  evidence,  the  con- 
ductor, Carmon,  knew,  or  might  have 
known,  what  was  going  on. 

In  the  complaint  it  was  alleged  that  La 
Motte  was  the  conductor  of  the  train,  and, 
through  his  negligence  in  failing  to  notify 
the  plaintiff  of  his  danger,  the  plaintiff  was 
injured,  while  the  endence  shows  that  Car- 
mon was  the  conductor.  That  is  im- 
material, for  the  evidence  discloses  a  case 
of  negligence  on  the  part  of  the  defendant, 
and  it  makes  no  difference  that  Carmon  was 
the  conductor  instead  of  La  Motte,  as  was 
alleged  in  the  complaint.  And,  besides, 
the  evidence  was  not  objected  to  by  the  de- 
fendant. Roheaan  v.  Hodges,  106  N.  C.  49, 
11  S.  E.  263. 

Error. 


H.  T.  GREENLEAF,  Appf., 

t?. 

PEOPLE'S  BANK  OF  BUFFALO  et  al, 

(133  N.  C.  292.) 

1.    A  sale  of  land  under  JndlGlal  decree 

Is  not  such  a  Judicial  proceeding  as  will  ez- 


NoTm. — I^'or  another  case  In  this  series  as  to 
exemption   of  attorney   from   arrest   while   at- 
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empt  a  nonreBldent  party  to  the  action,  who 
comes  into  the  state  solely  for  the  purpose 
of  attending  the  sale,  from  seryice  of  civil 
process. 

a.  A  nonresident  nttorner  *t  law  la  not 
exempt  from  service  of  proceaM  when 
coming  Into  the  state  to  transact  business 
before  the  courts  in  the  interest  of  his  client. 

8.  The  common-la^r  privilege  accord- 
ed to  attorneys  at  law,  of  freedom  from 
arrest  on  civil  process,  should  be  limited  to 
the  time  in  which  they  are  actually  in  at- 
tendance upon  the  court  in  the  due  course 
of  their  employment  as  attorneys. 

(November   10,   1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Superior  Court  for  Dare  County  strik- 
ing out  the  returns  upon  process  issued  to 
institute  actions  against  defendants  and  Bet- 
ting aside  the  8er>'ice.    Reversed, 

The  facta  are  stated  in  the  opinions. 

Messrs.  £•  F.  Aydlett,  George  "W, 
"Ward,  and  "W.  M.  Bond  for  appellant. 

Messrs.  Pruden  A  Pmden  and  Shep- 
herd A  Shepherd,  for  appellees: 

The  service  upon  the  attorney,  Norris 
Morey,  was  properly  set  aside. 

It  would  be  a  quite  intolerable  state  of 
affairs  if  an  attorney  residing  in  New  York, 
or  at  Baltimore,  or  at  Raleigh,  could  not  go 
to  another  state  to  appear  in  its  courts,  or 
in  the  courts  of  the  United  States,  to  repre- 
sent the  interests  of  his  clients  in  litigation 
there,  Avithout  the  liability  of  being  sued 
personally. 

1  Greenl.  Ev.  §  316,  note;  Meekins  v. 
Smith,  1  H.  Bl.  636;  Humphrey  v.  Cum- 
mings,  5  Wend.  90;  Central  Trust  Co,  v. 
Milwaukee  Street  R.  Co.  74  Fed.  442;  Hal- 
sey  V.  Stevcart,  4  N.  J.  L.  366;  Parker  v. 
Hotchkis%  1  Wall.  Jr.  269,  Fed.  Cas.  No. 
10,739;  Miner  v.  Markham,  28  Fed.  387; 
Juneau  Bank  v.  McSpedan,  5  Biss.  64,  Fed. 
Cas.  No.  7,582;  Gilbert  v.  Vanderpool,  15 
Johns.  242;  Parker  v.  Marco,  136  N.  Y.  585, 
20  L.  R.  A.  45,  32  Am.  St.  Rep.  770,  32  N. 
E.  989;  Secor  v.  Bell,  18  Johns.  52;  Whit- 
man V.  Sheets,  20  Ohio  C.  C.  1 ;  Hoffman  v. 
Bay  County  Circuit  Judge,  113  Mich.  109, 
38  L.  R.  A.  663,  67  Am.  St.  Rep.  468,  71  N. 
W.  480. 

The  alleged  service  of  the  summons  on  Ar- 
thur D.  Bissell  while  in  attendance  at  the 
judicial  sale  at  Manteo,  North  Carolina,  on 
November  12,  1902,  representing  one  of  the 
defendants  as  its  vice  president  in  the  par- 
tition action,  was  void  and  of  no  effect. 

Cooper  V.  Wyman,  122  N.  C.  784,  65  Am. 
St.  Rep.  731,  29  S.  E.  947;  Ballinger  v. 
Elliott,  72  N.  C.  696;  Bridges  v.  Sheldon, 
18   Blatchf.   295,   7   Fed.   17;   Kauffman  v. 


Kennedy,  25  Fed.  785;  Lamed  v.  (hiffin,  12 
Fed.  590;  Huddcson  v.  Prizer,  9  Phila.  65; 
Langdon  v.  Baker,  5  Ohio,  N.  P.  118;  Ral- 
ston v.  Tohin,  9  Pa.  Dist.  R.  234;  Kinne 
v.  Lant,  68  Fed.  436;  Plimpton  v.  WinsloK, 
9  Fed.  365;  Matthews  v.  Tufts,  87  N.  Y. 
568;  Person  v.  Orier,  66  N.  Y.  126,  23  Am. 
Rep.  35;  Cooper  v.  Bogle,  122  N.  C.  789,  29 
S.  E.  1034;  1  Greenl.  Ev.  §  317;  Mullen  v. 
Sanborn,  25  L.  R.  A.  721,  notes,  79  Md.  364, 
47  Am.  St.  Rep.  421,  29  Atl.  622;  Juneau 
Bank  v.  McSpedan,  5  Biss.  65,  Fed.  Cas. 
No.  7,582;  Central  Trust  Co.  v.  Milwaukee 
Street  R.  Co.  74  Fed.  442 ;  Parker  v.  Hotch- 
kiss,  1  WaU.  Jr.  269,  Fed.  Cas.  No.  10,739. 

The  fact  that  the  proceeding  in  question 
was  a  judicial  sale,  and  not  an  actual  suit 
pending  in  a  court,  cannot  make  any  mate- 
rial difference  in  the  judgment  of  the  court. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  593; 
Parker  v.  Marco,  136  N.  Y.  685,  20  L.  R.  A. 
45,  32  Am.  St.  Rep.  770,  32  N.  E.  989;  West- 
ern xY.  y.  d  P.  R.  Co.  V.  Clermont  d  M.  C. 
R.  Co.  9  Pa.  Disk  R.  299. 

Montgomeryt  J.,  delivered  the  opinion 
of  the  court; 

Upon  the  motion  to  strike  out  the  returns 
of  the  sheriff  of  service  of  process  (sum- 
mons) upon  the  defendants  the  People's 
Bank  of  Buffalo  and  Norris  Morey,  the  fol- 
lowing are  substantially  the  facts  as  fouuJ 
by  his  honor:  In  February,  1898,  an  action 
was  begun  in  the  United  States  circuit  court 
for  the  eastern  district  of  North  Carolina, 
in  which  the  East  Coast  Cedar  Company 
was  plaintiff  and  the  People's  Bank  of  Buf- 
falo, New  York,  American  Exchange  Bank 
of  Buffalo,  New  York,  William  A.  Ensign 
and  Charles  A.  Ensign,  and  Henry  H.  Per- 
sons, and  John  R.  Hazel,  receivers,  were  de- 
fendants. The  defendant  Morey  was  one  of 
counsel  of  the  defendants,  and  A.  D.  Bissell 
was  vice  president  of  the  People's  Bank. 
Under  a  decree  for  the  sale  of  the  real  es- 
tate described  in  the  pleadings  the  sale  took 
place  at  Manteo,  North  Carolina,  on  the 
12th  November,  1902.  Service  of  the  sum- 
mons in  the  case  before  us  was  made  person- 
ally upon  Bissell  by  the  sheriff  of  Dare  coun- 
ty at  the  sale,  Bissell  being  present  at  the 
sale  and  in  the  state  by  the  advice  of  coun- 
sel, and  for  no  other  purpose  than  to  at- 
tend the  sale.  The  summons  was  served  up- 
on the  defendant  Morey  in  an  action  for 
debt  in  Wake  county.  North  Carolina,  on 
the  2d  January,  1903,  at  his  hotel,  while  he 
was  in  attendance  upon  the  United  StIAes 
circuit  court  for  the  purpose  of  representing 
his  clients  as  their  attorney  in  the  matter 
of  a  notice  made  in  the  cause  for  the  con- 


tending court,  see  Hoffman  v.  Bay  County  Cir- 
cuit Court  Judgre.  38  L.  R.  A.  663. 

As  to  privilege  of  nonresident  witness  from 
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finnation  of  a  sale  made  by  certain  oommis- 
Bioners,  and  for  the  entry  of  a  decree  con- 
finning  the  sale  and  directing  title  to  be 
made  to  the  purchasers  in  accordance  with 
the  practice  of  the  United  States  courts, 
fioth  Bissell  and  Morey  were  at  the  times 
of  the  service  of  summons  residents  of  New 
York  state,  and  had  been  for  many  years 
jast  preceding  the  service  of  the  summons; 
Bissell  having  been  in  North  Carolina  at 
that  time  solely  for  the  purpose  of  represent- 
ing the  People's  Bank  at  the  sale,  and  the 
defendant  Morey  solely  for  the  purpose  of  at- 
tending the  court  as  attorney  for  his  clients 
in  the  case,  and  especially  to  attend  to  the 
matters  embraced  in  the  motion.  Upon 
motion  of  counsel  in  the  court  below  who 
made  special  appearances,  his  honor  struck 
out  the  returns  of  the  sheriffs  of  service 
of  process  (summons)  upon  Bissell  and  Mo- 
rey, and  it  was  adjudged  by  the  court  that 
the  service  be  vacated  and  set  aside. 

As  to  the  service  made  upon  the  defend- 
ant the  People's  Bank,  the  questicm  resolves 
itsdf  into  this  form:  Is  service  of  a  sum- 
mons an  invalid  service  if  made  upon  a 
managing  ofKcer  of  a  nonresident  corpora- 
tion who  is  in  this  state  for  the  sole  pur- 
pose of  attending  a  sale  of  land  in  which 
his  corporation  is  interested,  and  the  sale 
being  made  under  a  judicial  decree  of  the 
circuit  court  of  the  United  States  in  an  ac- 
tion in  which  the  foreign  corporation  was 
a  party?  The  answer  to  the  question  de- 
pends upon  whether  or  not  the  sale  was  such 
a  matter  as  amounted  to  a  judicial  pro- 
ceeding and  rendered  Bissell's  presence 
equivalent  to  a  constructive  presence  in  the 
court.  If  so,  his  honor  was  correct  in  his 
judgment  vacating  the  service  of  the  sum- 
mons on  the  People's  Bank  for  in  Cooper 
V.  Wyman,  122  N.  C.  784,  65  Am.  St.  Rep. 
731,  29  S.  E.  947,  this  court  held  that  par- 
ties and  witnesses  who  were  nonresidents 
were  exempted  from  the  service  of  summons 
and  other  civil  process  from  the  time  of 
their  coming  into  this  state,  during  their 
stay,  and  a  reasonable  time  for  returning, 
and  when  they  are  here  for  no  other  pur- 
pose whatever.  But  we  are  of  the  opinion  that 
the  sale  of  the  land,  although  made  under 
a  judicial  decree,  was  not  such  a  judicial 
proceeding  as  would  exempt  a  party  inter- 
ested from  service  of  civil  process.  Bissell 
was  not  before  the  court  constructively.  He 
was  not  attending  the  taking  of  depositions 
under  order  of  the  court;  nor  was  he  doing 
anything  which  could  alter  the  decree  of 
sale  or  affect  in  any  manner  the  action  of 
the  commissioner  who  had  been  ordered  to 
niake  the  sale.  That  officer  was  directed 
by  the  court  to  do  all  that  was  to  be  done 
on  the  day  of  sale;  that  is,  to  make  the 
Bale,  and  report  the  result  back  to  the  court. 
63  L.  R.  A. 


At  that  time  the  defendants  would  then 
have  their  day  to  make  exceptions  to  the  re- 
port, or  to  take  any  action  concerning  it 
which  they  might  deem  proper.  We  there- 
fore think  his  honor  was  in  error  in  set- 
ting aside  and  vacating  the  return  of  the 
sheriff  of  Dare  of  the  service  of  the  sum- 
mons upon  the  People's  Bank  of  Buffalo. 

As  to  the  service  of  the  summons  upon 
Morey,  the  attorney  at  law:  The  common- 
law  rule  on  the  question  of  service  of  proc- 
ess in  civil  actions  upon  attorneys  is  stated 
in  2  Taylor,  £v.  8  1330,  in  these  words: 
"In  order  to  encourage  witnesses  to  come 
forward  voluntarily,  they  are  not  only  pro- 
tected from  any  acticm  for  defamation  with 
respect  to  such  statements  as  they  may  make 
in  the  course  of  judicial  proceeding,  but, 
in  common  with  parties,  barristers,  solic- 
itors, and  in  short  all  persons  who  have  that 
relation  to  a  suit  which  calls  for  their  at- 
tendance, they  are  protected  from  arrest  up- 
on any  civil  process  while  going  to  the  place 
of  trial,  while  attending  there  for  the  pur- 
poses of  the  cause,  and  while  returning 
home."  In  3  Bl.  Com.  •289,  the  rule  is 
laid  down  thus:  "Also  clerks,  attorneys, 
and  all  other  persons  attending  the  courts 
of  justice  ( for  attorneys,  being  officers  of  the 
court,  are  always  supposed  to  be  there  at- 
tending) are  not  liable  to  be  arrested  by  the 
ordinary  process  of  the  court,  but  must  be 
sued  by  bill  (called  usually  a  bill  of  privi- 
lege), as  being  personally  present  in  court." 
We  have  no  statute  law  in  this  state  afford- 
ing exemption  to  attorneys  from  the  service 
of  court  process  upon  them,  and,  as  we  have 
seen,  there  was  nothing  at  common  law 
which  exempted  an  attorney  from  being 
served  with  process  in  the  nature  of  our 
summons.  The  service  of  the  summons  upon 
Morey  was  therefore  regular,  and  should  not 
have  been  vacated  and  set  aside  by  his  honor. 

The  question  does  not  arise  in  this  case 
as  to  whether  the  common-law  exemption,  to 
its  full  extent,  of  an  attorney  from  arrest 
in  a  civil  action,  prevails  in  this  state,  but 
we  think  an  expression  of  opinion  on  the 
matter  might  not  be  out  of  place.  The  pro- 
vision of  the  Code  embraced  in  S  641  pro- 
vides that  "all  such  parts  of  the  common 
law  as  were  heretofore  in  force  and  use  with- 
in this  state,  or  so  much  of  the  common 
law  as  is  not  destructive  of,  or  repugnant  to, 
or  inconsistent  with,  the  freedom  and  inde- 
pendence of  this  state  and  the  form  of  gov- 
ernment therein  established,  and  which  has 
not  been  otherwise  provided  for  in  whole  or 
in  part,  not  abrogated,  repealed,  or  become 
obsolete,  are  hereby  declared  to  be  in  full 
force  within  this  state."  The  matter  of  ex- 
emption from  service  of  process  in  civil  ac- 
tions, as  it  prevailed  at  common  law,  has 
been  the  subject  of  revision  by  our  stat- 
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utory  law,  as  will  appear  hj  reference  to  89 
13&7  and  1735  of  the  Ck>de.  Section  1367 
provides  that  witnesses  shall  be  exempt  from 
arrest  in  civil  cases  during  their  attendance 
at  any  court,  and  during  the  time  such  wit- 
nesses are  going  to  and  returning  from  the 
place  of  attendance;  and  §  1736  prohibits 
the  sheriff  or  other  officer  from  arresting 
under  civil  process  any  juror  during  his  at- 
tendance on  or  going  to  and  returning  from 
any  court  of  record.  As  we  have  said,  we 
have  no  legislation  on  the  subject  of  the  ex- 
emption of  attorneys  from  the  service  of 
process,  but  we  think  under  our  institutions, 
and  because  of  obsoleteness  by  nonusage,  the 
privilege  ought  not  to  be  afforded  to  attor- 
neys, except  when  they  are  actually  in  at- 
tendance upon  court  in  the  due  course  of 
their  employment  as  attorney.  In  a  very 
few  states  of  the  Union  the  courts  have  held 
that  attorneys  at  law,  while  in  attendance 
upon  court,  are  exempted  from  the  service  of 
summons,  or  other  process  not  in  arrest; 
but  the  reasoning  upon  which  those  deci- 
sions are  based  is  not  satisfactory  to  us.  It 
must  be  borne  in  mind  that  the  privilege  of 
exemption  from  arrest  afforded  to  attorneys 
while  attending  court  is  not  so  much  for  the 
benefit  of  the  lawyers  as  it  is  for  their  client, 
and  for  the  aid  they  give  to  the  court  as  of- 
ficers thereof  in  the  due  administration  of 
justice.  There  was  error  in  the  vacation 
and  setting  aside  of  the  sheriff's  return  of 
the  service  of  the  summons  upon  Morey,  the 
attorney. 
Error, 

Clark,  Ch.  J.,  concurring: 

The  defendant  Morey  was  served  with 
summons  in  this  case  while  at  a  hotel  in  this 
state.  He  contends  that  because  he  was  a 
lawyer  resident  in  another  state,  and  was 
attending  court  in  this  state  as  counsel  in 
a  cause  therein  pending,  the  service  should 
be  struck  out.  The  proposition  is  a  novel 
one  in  a  land  where  equality  before  the  law 
is  the  ruling  principle,  and  where  special 
privilege  to  any  class  of  our  citizens  is  not 
only  not  recognized  by  law,  but  is  prohib- 
ited by  the  Constitution.  A  careful  exam- 
ination shows  no  ground  for  the  alleged  ex- 
emption of  lawyers  from  service  of  sum- 
mons. There  is  no  precedent  in  England  to 
sustain  the  proposition,  and  none  in  this 
country.  Rave  a  single  case,  a  very  recent 
one, — Hoffman  v.  Bay  County  Circuit  JudgCy 
113  Mich.  109,  38  L.  R.  A.  063,  67  Am.  St. 
Rep.  458,  71  N.  W.  480,— which  holds  that  a 
lawyer  resident  in  the  same  state  is  priv- 
ileged from  service  of  a  summons  while  at- 
tending the  supreme  court  of  the  state  or 
going  or  returning  therefrom;  but  none  of 
the  authorities  cited  in  that  opinion  sus- 
tain its  conclusion.  The  reason  given  in  the 
63  L.  R.  A. 


opinion  is  that  while  by  statute  in  that  state 
the  prohibition  of  the  arrest  of  counsel  in  a 
civil  suit  is  restricted  to  the  actual  sitting 
of  a  court  at  which  he  is  engaged,  this  does 
not  repeal  the  common-law  exemption  of 
counsel  from  service  of  sunmions.  But,  on 
the  other  hand,  the  most  eminent  lawyer 
which  that  state  (Michigan)  has  pro- 
duced. Judge  Cooley,  in  a  note  to  his  work 
on  Constitutional  Limitations,  5th  ed.  p. 
161,  says:  "Exemption  from  arrest  is  not 
violated  by  the  service  of  citation  or  declara- 
tion in  civil  cases."  Besides,  there  was  at 
common  law  no  exemption  of  lawyers  from 
service  of  process  other  than  arrest,  and  the 
reason  for  the  latter  was  that  it  would  be 
an  injury  to  clients  whose^  cause  had  been 
prepared  for  trial  by  such  counsel  to  sud- 
denly deprive  them  of  his  services ;  but  serv- 
ice of  a  summons  does  not  have  that  ef- 
fect. In  Rohbins  v.  Lincoln,  27  Fed.  342, 
it  is  well  said:  "Inasmuch  as  resident  at- 
torneys may  be  served  with  summons  while 
in  attendance  upon  court,  an  attorney  from 
another  state  has  no  greater  privilege.  This 
is  exactly  in  point  here.  It  is  well  known 
that  no  lawyer  in  this  state  has  ever  in  its 
history  been  privileged,  or  contended  even 
that  he  was  privileged,  from  service  of  sum- 
mons while  attending  court.  If  he  were,  as 
the  Constitution  (art.  4,  §  22)  now  pro- 
vides that  "the  courts  are  always  open,"  no 
lawyer  or  judge  could  ever  be  served  with 
summons.  In  England,  Blaekstone  says  (3 
Bl.  Com.  289)  that  lawyers  could  not  be  ar- 
rested on  civil  process  while  in  attendance 
upon  court,  but  could  be  served  with  a  bill 
without  arrest,  which  was  equivalent  to 
service  of  a  summons.  The  same  is  stated  in 
8  Bacon's  Abr.,  Privilege,  B,  with  the  modi- 
fication that,  if  an  attorney  is  sued  with  an- 
other (as  in  this  case),  "he  is  not  priv- 
ileged from  arrest,  even  though  it  is  during 
his  attendance  in  court;"  the  evident  reason 
being  to  prevent  class  discrimination.  The 
exemption  of  lawyers  from  arrest,  it  seems, 
has  now  been  repealed  in  England.  In  this 
state  the  English  privilege  of  exemption  of 
lawyers  from  arrest  has  never  been  recog- 
nized. It  is  well  known  that  one  of  the 
most  distinguished  lawyers  and  judges  of 
this  state,  whose  portrait  now  hangs  on  the 
walls  of  this  chamber,  was  arrested  and  im- 
prisoned for  debt,  and  long  prevented  from 
attendance  upon  court.  This  barbarous  pro- 
ceeding of  imprisonment  for  debt,  handed 
down  from  the  common  law,  should  have 
been  repealed  long  before  it  was;  but  while 
it  was  in  force  our  predecessors  applied  it 
impartially,  and  the  bench  did  not  hold  their 
own  members  or  their  profession  exempt. 
There  was  not  at  common  law,  and  has  not 
been  in  this  state,  any  exemption  of  anyone 
from  service  of  summons,  and  the  exemption 
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from  ftirest  mder  our  statute  is  conferred 
only  upon  witnesses  and  jurors.  Code,  (ft 
1367,  1735.  And  even  witnesses  and  jurors 
are  not  exempted  from  service  of  summons, 
since  such  serrice  would  not  deprive  the 
<!Ourt  of  their  presence.  There  is  no  reason 
why  lawyers  should  be  privileged  from 
either  arrest  or  service  of  summonSi  any 
more  than  other  officers  of  the  court,  as  sher- 
iffs, clerks,  criers,  and  the  like;  and  the  leg- 
islative power  has  therefore  seen  fit  to  make 
the  exemption  apply  only  to  witnesses  and 
jurors,  and,  as  to  them,  to  make  the  ex- 
emption extend  to  freedom  from  arrest  only. 
As  to  nonresidents,  in  Cooper  v.  Wyman, 
122  N.  C.  784,  tt5  Am.  St.  Rep.  731,  29  S.  E. 
947,  this  court  held  that  nonresident  wit- 
nesses and  suitors,  coming  Into  this  state 
solely  for  the  purposes  of  litigation,  were 
exempt  from  service  while  here  for  that  pur- 
pose only.  This  was  put  upon  the  ground  of 
necessity,  because  the  state  could  not  com- 
pel their  presence,  and  that,  since  no  one 
else  could  fill  their  functions,  it  was  in  the 
interest  of  justice  to  give  them  "a  safe  con- 
duct." But  this  reasoning  has  not  obtained 
in  some  states,  notably  Illinois,  which  hold 
that  neither  are  exempt  from  service  of  sum- 
mons. Greer  v.  Young,  120  111.  184,  UN. 
£.  167,  citing  authorities.  In  Nichols  v. 
Ooodheart,  5  111.  App.  574,  it  was  held  that 
a  defendant  involuntarily  in  the  state  by 
virtue  of  criminal  process  is  not  exempt 
from  service  of  summons ;  citing  Williams  v. 
Bacon,  10  Wend.  036.  Other  states  hold  that 
the  rule  is  restricted  to  witnesses  only. 
iiherman  v.  Gundlach,  37  Minn.  118,  33  N. 
W.  549.  Other  states  extend  the  exemption 
to  parties  also,  since  they  have  become  com- 
{jetcnt  as  witnesses  {Mitchell  v.  Huron  Cir- 
cuit Judge,  53  Mich.  541,  19  N.  W.  176); 
flnd  our  state  has  adox>ted  that  rule,  but  re- 
stricts the  exemption  to  those  two, — "nonres- 
ident witnesses  and  parties."  An  exhaustive 
brief  of  all  the  authorities  showing  that  the 
privilege  extends  only  to  nonresident  wit- 
nesses and  parties  will  be  found  in  the  notes 
(18  pages)  to  Mullen  v.  Sanborn,  25  L.  R. 
A  721-738.  No  court  whatever  has  in  any 
case  extended  the  exemption  to  nonresident 
lawyers.  The  nearest  approach  to  it  is  Cen- 
tral Trust  Co,  V.  Milwaukee  Street  R.  Co. 
74  Fed.  442,  in  which  a  subpoena  served  upon 
nonresident  counsel,  which  prevented  his  re- 
turning home  and  attending  to  business  he 
had  left  unprovided  for,  was  set  aside.  That 
case  is  not  sustained  by  any  previous  author- 
ity, and  evidently  rests  more  upon  the 
gpround  stated  therein  that  the  nonresident 
Bubpcenaed  was  president  of  a  railway  com- 
pany than  because  he  was  also  a  lawyer; 
but,  if  sound,  it  is  very  far  from  sustaining 
an  allied  exemption  from  service  of  sum- 
mons which  did  not  prevent  Morey  from  re- 
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turning  home  and  adjusting  his  business,  for 
the  trial  of  his  ease  is  for  a  subsequent 
term. 

The  United  States  Constitution  (art.  I,  i 
6)  prohibits  the  arrest  of  a  member  of  the 
House  of  Representatives  or  a  Senator  dur- 
ing the  session,  except  for  treason,  felony, 
and  breach  of  the  peace.  There  is  a  similar 
provision  as  to  the  members  of  the  legisla- 
ture in  Nebraska.  The  numerous  and  uni- 
form authorities  that  such  privilege  from  ar- 
rest does  liOt  exempt  from  service  of  process 
without  arrest  are  collected  in  a  very  recenc 
and  able  opinion  (1903)  in  Berlei  v.  Weary 
(Neb.)  60  L.  R.  A.  609,  93  N.  W.  238,  and 
in  Rhodes  ▼.  Walsh,  55  Minn.  542,  23  L.  R. 
A.  632,  67  N.  W.  212;  Gentry  v. 
GriffUh,  27  Tex.  461.  For  a  stronger 
reason  this  is  so  where,  as  in  most 
states,  as  well  as  in  this,  lawyers  are 
not  exempt  even  from  arrest.  In  Lyell  v. 
Goodwin,  4  McLean,  29,  Fed.  Gas.  No.  8,616, 
a  service  of  a  summons  from  a  United  States 
court  upon  a  judge  of  the  state  supreme 
court  in  his  own  court  and  while  actually 
on  duty  was  set  aside  because  being  a  sup- 
posed indignity  to  the  court,  and  interfer- 
ence with  its  business.  Even  if  this  can  be 
sustained  and  extended  to  counsel  neither 
the  dignity' of  the  court  nor  the  despatch  of 
business,  in  this  case,  could  be  interfered 
with  by  the  service  of  summons  upon  Morey 
at  the  hotel.  Nor,  in  the  nature  of  things, 
is  there  any  reason  why  a  nonresident 
lawyer,  coming  here  for  a  consideration  in 
the  pursuit  of  his  profession,  should  be  ex- 
empt from  the  service  of  summons  any  more 
than  a  nonresident  physician,  or  minister, 
or  a  member  of  any  other  calling.  The 
plaintiff  sues  for  services  rendered  to  the  de- 
fendants in  this  state  at  their  request.  If 
Morey  is  exempt  from  service  because  here 
in  the  exercise  of  his  profession,  a  "commer- 
cial tourist"  is  by  the  same  right  exempt 
from  being  served  with  summons  in  an  ac- 
tion for  a  hotel  bill  incurred  while  prosecut- 
ing his  calling.  Indeed,  his  ground  for  ex- 
emption would  be  more  plausible,  for  he  is 
engaged  in  interstate  commerce,  and  the 
lawyer  is  not.  Service  of  summons  upon 
neither  will  interfere  with  the  dignity  of  the 
courts  or  their  despatch  of  business.  Our 
state  extends  no  preference  to  nonresident 
lawyers  over  those  living  here.  Code,  §§18, 
19;  Manning  v.  Roanoke  d  T,  River  R.  Co. 
122  N.  C.  828,  28  S.  E.  963. 

As  far  back  as  1769  (10  Geo.  III.  chap. 
50)  England  passed  a  statute  confirming 
the  ruling  of  Sir  Orlando  Bridgman  in  Ben- 
yon  V.  Evelyn,  Tr.  14  Car.  II.  C.  B.  Roll, 
over  a  century  before  (1664),  and  cited  in 
Knowles'  Case,  12  Mod.,  at  p.  64  ( 1694 ) ,  that 
the  privilege  which  members  of  Parliament 
enjoyed  of  being  exempt  from  arrest  did  not 
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exempt  them  from  being  sued,  or  from  serv- 
ice of  ordinary  process  without  arrest.  The 
privilege  was  deemed  too  invidious  a  class 
privilege,  even  for  that  age  and  country, 
and  "the  claim  was  denied  by  Parliament  it- 
self, and  the  contention  put  at  rest.  CasH^ 
dy  V.  Steuart,  2  Mann.  &  G.  437.  It  is  not 
for  an  American  court  to  reverse  the  process, 
and  hold  that,  because  lawyers  were  former- 
ly privileged  from  arrest  during  attendance 
upon  court,  therefore  they  are  exempt  from 
being  sued  and  being  served  with  a  sum- 
mons. By  the  census  of  1900  there  were 
114,703  practising  lawyers  in  the  United 
States,  of  whom  1,263  were  in  North  Caro- 
lina. If  during  all  these  years  lawyers  had 
possessed  the  privilege  of  exemption  from 
the  service  of  summons,  assiiredly  more  than 
one  case  could  be  found  to  assert  it.  If  it 
had  been  so  asserted,  it  would  have  been 
promptly  repealed  by  statute,  seeing  that  the 
Parliament  in  England  passed  an  act  deny- 
ing a  similar  claim  that  its  own  members 
were  exempt  from  service  of  summons  be- 
cause privileged  from  arrest,  and  that  mem- 
bers and  Senators  in  Congress  are  not  priv- 
ileged from  service  of  summons,  though  ex- 
pressly exempted  from  arrest  on  civil  process 
by  the  Constitution.  Even  the  former  priv- 
ilege of  lawyers  from  arrest  has  been  modi- 
fied in  some  states  and  expressly  repealed  in 
others,  and  in  others  still — as  in  North  Caro- 
lina— it  has  never  been  recognized  or  ac- 
knowledged. 

Equally  unfounded  is  the  claim  that  serv- 
ice upon  the  other  defendant,  the  officer  of  a 
corporation    {Jester  v.   Steam   Packet   Co, 


131  N.  C.  54,  42  S.  E.  447)  was  invalid  be- 
cause made  when  he  was  attending  a  sale 
of  land  under  a  decree  of  court.  Such  sale 
may,  like  other  acts,  come  before  a  court  for 
review;  but  the  sale  itself  is  not  a  judicial 
proceeding,  and  no  exemption  from  service 
of  process  extends  to  it.  Such  exemptions 
are  restricted  to  nonresident  witnesses  and 
parties,  and  are  permitted,  not  on  their  own 
account,  or  for  their  own  benefit,  but  for 
the  benefit  of  the  court  in  obtaining  evidence 
at  a  trial,  when  the  court  cannot  compel  the 
presence  of  those  who  can  testify  to  facts  in 
issue  in  the  litigation.  This  can  have  no 
application  to  the  attendance  of  a  party  at 
a  sale  under  a  decree  in  the  cause  for  his 
own  convenience  or  benefit.  In  the  days  of 
privilege,  under  the  rule  of  ecclesiastics  in 
England,  they  held  their  own  profession 
exempt  from  the  jurisdiction  of  the  civil 
courts,  and  set  apart  certain  places  where 
all  men  were  exempt  from  service  of  process 
under  the  "privilege  of  sanctuary."  The 
last  remnant  of  such  class  privileges  was  re- 
pealed. 21  James  I.  Judges  have  never 
claimed  for  the  legal  profession  or  the  courts 
any  similar  exemption,  either  as  to  persom* 
or  places.  With  lawyers  for  judges,  justice 
knows  neither  class  nor  caste,  and  admits  no 
special  privileges,  and  for  its  administration 
"every  place  is  a  temple,  and  all  seasons 
summer." 

The  judgment  setting  aside  the  service  of 
summons  must  be  reversed. 

Domslas,  J.,  concurs  in  the  above  con- 
curring opinion. 
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LYNCH. 
( Ohio ) 

^  In  an  action  to  recover  on  account 
of  injuries  sustained  in  an  effort  to 
save  Itunaan  life,  the  conditions  upon 
which  there  may  be  a  recovery  are,  "that  the 
person  whose  rescue  is  attempted  must  be  in 
a  position  of  peril  from  the  negligence  of  the 
defendant,  and  the  rescue  must  not  be  at- 

•Headnote  by  the  Coubt. 


Note. — For  other  authorities  in  this  series 
as  to  voluntarily  incurring  danger  to  rescue 
another  person,  see  Corbin  v.  Philadelphia,  49 
L.  R.  A.  715,  and  note;  also  West  Chicago 
Street  R.  Co.  v.  Llderman,  52  L.  R.  A.  655, 
and  BeclLer  v.  Louisville  &  N.  B.  C«.  63  L.  B. 
A.  2<J7. 
63  L.  R.  A, 


tempted  under  such  circumstances  or  In  such 
a  manner  as  to  constitute  recklessness/* 
Those  conditions  appearing,  a  recovery  will 
not  be  prevented  by  the  fact  that  negligence 
of  the  person  whose  rescue  Is  attempted  con- 
tributed to  his  peril,  nor  by  the  fact  that 
the  plaintiff  is  an  employee  of  the  defendant 

(October  27,  1903.) 

ERROR  to  the  Circuit  Court  for  Tusca- 
rawas County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.       Affirmed, 

Statement  by  Shamok,  J.: 

The  railway  company,  for  purposes  of  op- 
erating its  road,  maintains  10  tracks  over 
the  grade  crossing  of  Third  street,  in  Den- 
nison;     that    street    being    the    principal 
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thoroughfare  of  the  village;  about  one 
third  of  its  population  of  4,000  residing 
upon  one  side  of  the  tracks,  and  two  thirds 
on  the  other.  On  the  25th  of  April,  1900, 
while  Lynch  was  acting  as  the  company's 
only  watchman  at  the  crossing,  one  of  the 
tracks  being  occupied  by  a  passing  train, 
and  he  engaged  in  looking  after  the  safety 
of  a  number  of  school  children  who  were 
about  to  cross  the  tracks,  a  caboose  was, 
without  warning,  kicked  over  the  crossing 
on  Another  track  at  the  rate  of  about  8 
miles  an  hour,  without  anyone  on  its  for- 
ward end  to  warn  persons  of  its  approach. 
Lynch  observed  a  woman  apparently  un- 
conscious of  the  approach  of  the  caboose  on 
the  track  on  which  it  was  approaching,  and, 
as  he  believed,  in  danger  of  being  run  down 
by  it.  He  attempted  to  give  her  a  warning 
signal  with  his  flag,  but  she  did  not  observe 
the  wp.ming.  He  then  hastened  to  her 
rescue,  and  pushed  her  from  the  track,  but 
was  himself  caught  by  the  caboose  and 
seriously  injured.  He  had  been  at  the 
crossing  about  three  weeks,  his  duty  being 
to  see  that  teams  and  footmen  crossed  the 
tracks  in  safety.  The  degree  of  care  which 
he  exercist*d  could  only  be  inferred  from  the 
circumstance. of  the  accident.  There  was 
evidence  tending  to  show  that  the  caboose 
was  sent  over  the  street  in  the  manner 
stated,  and  that  the  woman  rescued  was  not 
exercising;  due  care.  Lynch  brought  suit 
in  the  court  of  common  pleas  to  recover  for 
his  injury,  alleging  negligence  of  the  com- 
pany in  the  manner  of  operating  the 
caboose  and  in  other  respects;  such  negli- 
gence being  alleged  to  be  the  cause  of  his 
injury.  The  company  denied  that  it  was 
negligent,  and  pleaded  that,  if  Lynch  was 
injured,  it  was  the  result  of  his  own  care- 
lessness. The  material  question  presented 
lor  decision  is  raised  by  the  following 
portion  of  the  charge:  "The  plaintiiT 
claims  that  he  was  struck  by  a  car  and  in- 
jured while  he  was  in  the  act  of  rescuing  a 
woman  from  dnnger,  and  saving  her  life. 
To  hold  the  railroad  company  responsible 
in  damages  for  this  injury,  it  must  be 
shofim  that  the  woman  was  in  danger  of  be- 
ing run  over  and  injured  by  the  approaching 
ear,  and  that  such  danger  was  caused  or 
created  by  the  negligence  of  the  railroad 
company,  and  that,  in  making  an  effort  to 
rescue  the  woman,  the  plaintiff  was  not 
guilty  of  contributory  negligence.  These 
are  questions  of  fact  which  it  will  be  your 
duty  to  determine  from  the  evidence.  If 
you  find  that  the  peril  to  which  the  woman 
was  exposed  was  caused  by  such  negligence 
of  the  company,  you  will  then  inquire 
whether  the  plaintiff,  Lynch,  in  passing  on- 
to the  track  and  attempting  to  rescue  the 
woman,  was  guilty  of  contributory  negli- 
63  L.  R.  A. 


gence.  llie  law  will  not  impute  negligence 
to  an  effort  to  preserve  human  life  unless 
made  under  such  circumstances  as  to  consti- 
tute rashness  in  the  judgment  of  prudent 
pei1)ons.  If  the  plaintiff  believed,  and  had 
good  reason  to  believe,  that  he  could  save 
the  life  of  the  woman  without  serious  in- 
jury to  himself,  the  law  will  not  impute  to 
him  blame  for  making  the  effort.  The  at- 
tending circumstances,  as  shown  by  the  evi- 
dence, must  be  regarded;  the  alarm,  the  ex- 
citement and  confusion,  if  you  find  any  to 
have  existed  on  said  occasion;  the  un- 
certainty, if  any,  as  to  the  proper  move  to 
be  made;  the  promptness,  if  any,  required, 
and  what  liability  to  mistake  as  to  the  best 
course  to  pursue.  All  these  circumstances, 
as  shown  by  the  evidence,  may  be  con- 
sidered by  you  in  determining  whether, 
under  the  pecidiar  circumstances 
case,  the  plaintiff  was  in  the  exercise  of 
ordinary  care  at  the  time  he  received  his 
injuries."  There  was  a  verdict  in  favor  of 
the  plaintiff,  which  was  followed  by  a  judg- 
ment, and  that  judgment  was  affirmed  by 
the  circuit  court. 

Messrs,  Dunbar  ft  Sweeney  and  T.  D. 
Healea  for  plaintiff  in  error. 

Messrs,  T.  H.  I«oller  and  B.  A.  Hoi- 
linssworth  for  defendant  in  error. 

Slianok,  J.,  delivered  the  opinion  of  the 
court: 

With  respect  to  the  general  instructions 
given  to  the  jury  upon  the  subjects  of  negli- 
gence and  the  measure  of  recovery,  it  is  suf- 
ficient to  say  that  they  were  in  substantial 
accordance  with  the  familiar  cases.  But 
regarding  the  peculiar  circumstances  of  the 
case,  counsel  for  the  company  insist  that 
the  rescuer  could  not  recover  for  the  injury 
to  him  if  the  person  rescued  was  in  peril  be- 
cause of  such  contributory  negligence  on 
her  part  as  would  have  prevented  a  recovery 
by  her  if  she  had  been  injured.  The  trial 
judge  was  not  requested  to  give  to  the  jury 
an  instruction  embracing  that  view  of  the 
law,  but  the  verdict  for  the  plaintiff  ap- 
pears to  have  been  returned  without  regard- 
ing the  evidence  tending  to  show  negli- 
gence on  her  part;  and  it  is  assumed  that 
this  was  in  accordance  wutli  the  instruction 
given  that  the  law  will  not  impute  negli- 
gence to  one  attempting  to  save  human  life 
unless  the  attempt  is  made  under  such 
circumstances  or  in  such  a  manner  as  to 
constitute  rashness  or  recklessness.  The 
jury  had  been  told  in  another  portion  of 
the  charge  that  there  is  no  presumption  of 
negligence  against  either  party,  and  they 
perhaps  understood  the  word  "impute"  to  be 
used  in  its  theological  sense,  and  the  in- 
struction to  signify  that  his  right  of  action 
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was  not  affected  by  her  negligence.  This 
portion  of  the  charge  was  given  in  the 
language  of  this  court  in  Pennsylvania  Co, 
V.  Langendorf,  48  Ohio  St.  316,  13  L.  R.  A. 
190,  29  Am.  St.  Kep.  653,  28  N.  £.  172,  but 
it  is  insisted  that  the  case  cited  and  the 
present  case  are  distinguishable  by  the  two 
facts  that  the  person  whose  rescue  was 
there  attempted  was  an  infant  incapable  of 
negligence,  while  here  she  was  chargeable 
with  the  consequences  of  her  conduct,  and 
Laingendorf  was  a  stranger  to  the  company, 
while  the  plaintiff  in  the  present  case  was 
its  employee.  Obviously  the  cases  present 
the  suggested  differences  of  fact.  Are 
those  differences  of  legal  significance?  Ap- 
parent support  is  given  to  the  view  pre- 
sented by  counsel  for  the  company  bv  com- 
mentators whose  conclusions  have  been  af- 
fected-by  misconceptions  of  the  three  cases 
which  they  cite:  Evanwille  d  0.  R,  Co.  v, 
Hiatt,  17  Ind.  102;  Donahoe  v.  Wahaah,  Bt. 
L.  dc  P.  R.  Co,  83  Mo.  560,  53  Am.  Rep.  594; 
Sann  v.  H,  W.  Johns  Mfg.  Co.  16  App.  Div. 
2i52,  44  N.  Y.  Supp.  641.  In  none  of  these 
cases  was  the  judgment  placed  upon  the 
groimd  that  the  person  whose  rescue  was  at- 
tempted had  been  guilty  of  negligence  which 
was  contributory  merely,  but  that  his  was 
the  only  negligence  which  the  case  present- 
ed,— that  the  defendant  had  not  been  negli- 
gent. The  cases  were  determined  upon  the 
self-evident  proposition  that  an  action  of 
negligence  cannot  be  prosecuted  successfully 
against  one  who  has  not  been  negligent.  In 
the  present  case  the  jury  were  distinctly  in- 
structed that  their  verdict  must  be  for  the 
co]npany  unless  the  evidence  showed  that  it 
had  been  negligent  as  charged  in  the  peti- 
tion. The  view  of  the  law  which  was  given 
to  the  jury  in 'the  present  case  was  ex- 
pressed by  Grover,  J.,  in  Eckert  v.  Long  Is- 
land R.  Co.  43  N.  Y.  502,  3  Am.  Rep.  721. 
It  has  been  adopted  in  Pennsylvania  Co.  v. 
Langendorf,  and  in  many  other  cases.  It  is 
worthy  of  notice  that  while  some  of  them 
were  cases  of  the  rescue,  or  attempted  res- 
cue, ol  infants,  that  fact  has  not  been  re- 
garded as  having  legal  significance,  and  the 
judgments  have  been  placed  upon  grounds 
M'hich  are  found  in  the  present  case.  If  the 
view  now  urged  by  counsel  is  considered  as 
unaffected  by  the  decided  cases,  it  must  be 
rejected  because  of  the  impracticability  of 
applying  it.  It  invokes  the  principle  of 
subrogation  as  the  test  of  the  plaintiff's 
right  to  recover.  If  that  principle  should 
be  adopted  to  determine  his  right  to  recover, 
for  equal  reason  it  should  determine  the 
amount  of  his  recoveiy.  By  what  process 
could  it  be  r.scertained  what  the  extent  of 
fl3  L.  R.  A. 


her  injury  would  have  been  if  the  attempt- 
ed rescue  had  failed?  The  view  presented 
would  lead  to  the  conclusion  that,  if  the  at- 
tempted rescue  had  failed,  and  she  had  been 
injured  without  her  fault,  no  right  of  action 
would  have  accrued  to  him,  because  such 
right  would  have  accrued  to  her.  The  in- 
surmountable difficulties  which  would  be 
met  in  an  attempt  to  apply  the  suggested 
doctrine  in  an  action  under  the  statute  for 
the  benefit  of  the  next  of  kin  when  the  inju- 
rieti  of  the  rescuer  prove  fatal  need  not  be 
stated.  It  seems  clear  that  the  law  will  not 
admit  of  the  suggested  refinement. 

Lynch 's  right  of  action  is  not  unfavorably 
affected  by  the  fact  that  he  was  an  employee 
of  the  company.  Approbation  of  his  con- 
duct should  not  lead  to  a  recovery  in  his 
favor  contrary  to  the  doctrines  of  the  law 
upon  the  subject,  but  a  brief  consideration 
of  those  doctrines  will  show  that  his  recov- 
ery was  proper.  The  evidence  tended  to 
show,  and  the  charge  required  that  it  should 
establish,  the  negligence  of  the  company. 
One  is  liable  for  the  consequences  of  his  neg- 
ligence imless  there  appears  to  be  a  con- 
tributing cause  arising  from  conduct  of  the 
plaintiff,  which,  in  the  eye  of  the  law,  is  rep- 
rehensible, such  as  unlawfulnoBB  or  negli- 
gence. Can  it  be  said  that  the  generous  and 
heroic  performance  of  duty  is  reprehensible? 
It  is  according  to  settled  and  salutary  rules 
that  a  recovery  is  denied  one  who  volun- 
tarily goes  into  a  place  of  danger,  omitting 
to  u.se  present  opportunities  for  circumspec- 
tion and  care,  and  failing  to  discharge  bis 
primary  duty  to  r^;ard  his  own  safety.  But 
if  the  reason  of  the  law  is  its  life,  can  it  be 
said  that  the  same  judgment  awaits  one 
who  is  required  to  act  imder  circumstances 
which  leave  no  opportunity  for  circumspec- 
tion, and  in  the  discharge  of  the  primary 
duty  to  regard  the  safety  of  others  ?  Would 
it  be  considerately  said  that  the  duty  im- 
posed upon  a  railway  company  to  keep  a 
watchman  at  a  crossing  such  as  this  would . 
be  discharged  by  keeping  a  watchman  under 
instructions  to  care  for  those  only  who,  if 
injured,  might  maintain  actions  against  it? 
The  duty  is  to  the  public  The  present  case 
showed  that  the  woman  rescued  was  in 
great  peril.  Though  called  as  a  witness  for 
the  company,  she  testified  to  her  utter  con- 
fusion at  the  time  of  the  accident,  and  that 
she  did  not  know  whether  she  was  swept 
from  the  track  by  the  hand  of  the  watchman 
or  the  end  of  the  caboose.  There  was  there- 
fore a  situation  which  called  upon  the 
watchman  to  act  with  the  utmost  prompt- 
ness, and  for  that  situation  he  was  not  re- 
sponsible.    No  fact  of  legal  significance  dis- 
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tingriishes  the  present  case  from  Pennaylva- 
n\a  Co.  T.  Langendorf,  and  the  conditions 
to  the  plaintiff's  recovery  were  properly 
stated  to  the  jury.  To  the  authorities  cited 
in  that  case  may  he  added  Oibney  y.  State, 
137  N.  Y.  1,  19  L.  R.  A.  365,  33  Am.  St. 


Rep.  690,  33  N.  E.  142,  and  Eckert  y.  Lang 
Island  R,  Co,  67  Barb.  555. 
Judgment  affirmed.     , 

Bnrfcet,    Ch.    J.,    and    Speav,    Bavls, 
Grew,  and  Prioe,  JJ.,  concur. 


PENNSYLVANIA  SUPREME  COURT. 


Samuel  S.  PALMER  et  aL,  Appta., 

V, 

WARREN     STREET     RAILWAY     COM- 
PANY. 

(206  Pa.  574.) 

1.  Ifeffllveiiee  on  the  part  ef  a  street 
railway  company  la  presanaed  where 
a  car  becomes  unmanageable  on  a  grade,  and 
begins  to  descend  so  as  to  imperil  the  safety 
of  passengers  on  a  following  car. 

2.  That  a  pasaenver  Jnnapa  froaa  a 
street  car  to  avoid  Injary  by  an  im- 
pending collision  with  another  car  does  not 
deprive  him  of  the  benefit  of  the  presumption 
that  the  collision  was  the  result  of  the  car- 
rier's negligence. 

8.  A  pasaemver  carrier  Is  boand  to  ex- 
ercise the  hlvheat  decree  of  practi- 
cal care  and  diligence  that  is  consistent 
with  the  mode  of  transportation  adopted. 

4.  A  paaaenflrer  carrier  Is  bonnd  to 
make  aae  of  anch  cars  and  appliances 
as  have  proved  by  experience  to  be  most 
efficacious  In  Imown  use  in  the  same  busi- 
ness. 

5.  XcsllarcBce  on  the  part  of  a  street 
railway  company  la  not  shovrn  by  the 
fact  that  cars  are  allowed  to  approach  each 
other  from  opposite  directions  on  the  same 
track. 

a.  A  paaaenarer  la  not  grnllty  of  con- 
trlhatory  netfllvence  in  jumping  from  a 
moying  car  to  avoid  an  impending  collision, 
If  he  acts  from  a  well-grounded  fear  of  im- 
minent danger. 

7.  A  phyalclan  "who  has  teatllled  aa  to 
the  permanency  of  an  Injnry  received 
by  a  passenger  through  the  carrier's  negli- 
gence may  be  permitted  to  give  his  opinion 
as  to  how  the  injury  will  affect  ability  to 
perform  labor. 

(July  9,  1908.) 

APPEiiL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Warren 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed. 


After  Dr.  Stewart  had  testified  as  a  wit- 
ness that,  in  his  opinion,  the  curvature  of 
the  spine  resulting  from  the  injury  would 
be  permanent,  he  was  asked,  How,  if  at  all, 
would  that  affect  her  ability  to  perform  la- 
bor? This  question  was  objected  to  as  in- 
competent and  irrelevant,  and  the  objection 
was  sustained. 

The  further  facts  necessary  to  an  under- 
standing of  the  case  sufficietitly  appear  in 
the  opinion. 

Messrs.  Allen  Sc  Son,  for  appellants: 

When  the  degree  of  care  varies  according 
to  the  circumstances,  the  question  of  negli- 
gence is  always  for  the  jury, 

Oates  V.  Pennsylvania  R,  Co,  164  Pa.  566, 
26  Atl.  598. 

As  to  whether  the  question  of  contribu- 
tory negligence  is  one  of  law  or  fact,  see — 

Beach,  Contrib.  Neg.  U  447-452,  also  3d 
cd.  IT  445. 

If  there  is  any  evidence  which,  alone, 
would  justify  an  inference  of  the  disputed 
facts  on  which  plaintifiTs  right  to  recover 
depends,  it  must  be  submitted  to  the  jury. 

BucHin  V.  Davidson,  155  Pa.  362,  26  Atl. 
643;  Lerch  v.  Bard,  153  Pa.  573,  26  Atl. 
230;  Miller  v.  Bealer,  100  Pa.  583;  Fisher 
V.  Monaiigahela  0.  R,  Co.  131  Pa.  292,  18 
Atl.  1016. 

Though  there  is  no  doubt  as  to  the  exist- 
ence of  the  facts  of  a  case,  yet,  if  there  is 
substantial  doubt  as  to  the  reasonable  or 
natural  inferences  to  be  drawn  from  these 
facts,  they  should  be  submitted  to  the  jury. 

Neslie  v.  Second  d  Third  Streets  Pass.  R. 
Co,  113  Pa.  300,  6  Atl.  72;  McKee  v.  Bid- 
well,  74  Pa.  218;  Crissey  v.  Hestonville,  M, 
d  F,  Pasft.  R.  Co.  75  Pa.  83;  Conyngham  v. 
Ei-ie  Electric  Motor  Co.  15  Pa.  Super.  Ct. 
573;  MucHnhaupt  v.  Erie  R.  Co,  196  Pa. 
213,  46  Atl.  364;  Elston  v.  Delatoare,  L,  d 
W,  R.  Co.  196  Pa.  606,  46  Atl.  938. 

Where  an  injury  occurs  to  a  passenger  in 
consequence  of  something  done  or  not  done. 


KoTE. — As  to  contributory  negligence  In  at- 
tempting to  escape  from  sudden  danger,  see 
also  cases  in  notes  to  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Lucas,  6  L.  R.  A.  195 ;  Cody  v.  New 
York  &  N.  E.  U.  Co.  7  L.  R.  A.  843 ;  and  Mitch- 
ell  T.  Southern  P.  R.  Co.  11  L.  R.  A.  130;  also 
Vallo  V.  United  States  Exp.  Co.  14  L.  R.  A. 
743:  Blackwell  v.  Moorman,  17  L.  R.  A.  729; 
-C3L.R.  A. 


Lincoln  Rapid  Transit  Co.  v.  Nichols,  20  L.  R. 
A.  853;  Garrlty  v.  Detroit  Citizens'  Street  R. 
Co.  37  L.  R.  A.  529 ;  and  Baltimore  Consol.  R. 
Co.  y.  Armstrong,  54  L.  R.  A.  424. 

As  to  presumption  of  negligence  from  hap- 
pening of  accident  on  street  car,  see  Cassady 
y.  Old  Colony  Street  R.  Co.  ante^  285,  and 
cases  in  footnote  thereto. 
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connected  with  the  appliances  of  transpor- 
tation, there  arises  a  presumption  of  nef^li- 
gence  which  the  carrier  is  required  to  rebut. 

Kepner  v.  HaMsburg  Traction  Co.  183 
Pa.  31,  38  Atl.  416;  Fleming  v.  Pittahurgh, 
C,  G.  d  8t,  L.  R,  Co.  158  Pa.  135,  22  L.  R.  A. 
351,  38  Am.  St.  Rep.  835,  27  Atl.  858; 
O'Connor  r.  Bar  ant  on  Traction  Co.  180  Pa. 
444,  30  Atl.  860;  Oreen  v.  Pacific  Lumber 
Co.  130  Cal.  435,  62  Pac.  747;  Gannon  v. 
Veto  York,  N.  H.  d  H.  R.  Co.  173  Mass.  40, 
43  L.  K  A.  833,  52  N.  E.  1075. 

It  is  not  necenfiar^'  that  the  evidence  of 
negligence  should  be  direct  and  positive, 
where  the  injury  is  to  a  passenger  in  a  pub- 
lic conveyance. 

Dixe^i  V.  Philadelphia  Traction  Co.  180 
Pa.  404,  36  Atl.  924;  Clow  v.  Pittsburgh 
Traction  Co.  158  Pa.  410,  27  Atl.  1004;  Iron 
R,  Co.  V.  Uowcry,  36  Ohio  St.  418,  38  Am. 
Rep.  597. 

If  a  person  should  leap  from  a  car  in 
which  he  is  a  passenger  under  the  influence 
of  a  well-grounded  fear  that  a  fatal  colli- 
sion is  about  to  take  place,  his  claim  against 
the  company  for  the  injury  he  may  suffer 
will  be  as  good  as  if  the  same  mischief  had 
been  done  by  the  apprehended  oollision  it- 
self. 

Pennnaylvania  R.  Co.  v.  Aapell,  23  Pa. 
147,  62  Am.  Dec.  323;  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  399,  400;  Union  P.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  38  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619;  Pennsylvania  Teleph. 
Co.  V.  Varnau,  2  ^tonaghan  (Pa.)  645,  15 
Atl.  624;  Cody  v.  New  York  d  N.  E.  R.  Co. 
151  Mass.  462,  7  L.  R.  A.  843,  24  N.  E.  402; 
Duel  V.  yeio  York  C.  R.  Co.  31  N.  Y.  314, 
98  Am.  Dec.  271;  Beach,  Contrib.  Neg.  3d 
ed.  lill  40,  41;  Pittsburgh,  B.  d  W.  R.  Co.  v. 
Rohrman  (Pa.)  12  Am.  &  Eng.  R.  Cas.  176; 
Minis  v.  Second  Ave.  Traction  Co.  189  Pa. 
430,  42  Atl.  1;  Hookey  v.  Oakdale,  5  Pa. 
Super.  Ct.  404;  Sproiols  v.  Morris  Tvop.  179 
Pa.  219,  36  Atl.  242;  Cannon  v.  Pittsburg 
Traction  Co.  194  Pa.  159,  44  Atl.  1089;  Sto- 
ver V.  Pennsylvania  R.  Co.  195  Pa.  616,  46 
Atl.  132;  Pennsylvania  R.  Co.  v.  Lyons,  129 
Pa.  113,  15  Am.  St.  Rep.  701,  18  Atl.  759. 

Mr.  George  H.  Hisgins  also  for  appel- 
lants. 

Messrs.  W.  D.  Hinokley  and  W.  E. 
Rioe,  for  appellee: 

In  order  to  recover  for  injuries  sustained 
in  jumping  from  a  car,  it  must  be  "under 
the  influence  of  a  well-grounded  fear  that  a 
fatal  collision  is  about  to  take  place." 

Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  147, 

62  Am.  Dec.  323;  Willis  v.  Second  Ave. 
Traction  Co.  189  Pa.  430,  42  Atl.  1. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  Kate  Palmer  was  a  passenger  on  an ' 

63  L.  R.  A, 


electric  car  of  the  defendant  company.  As 
it  approached  an  upgrade,  a  car  with  a 
trailer  attached  was  seen  descending  and 
coming  towards  it  on  the  same  track.  The 
brake  chain  on  the  descending  car  had  brok- 
en, and  the  motorman  was  unable  to  control 
it.  The  motorman  of  the  car  on  which  the 
plaintiff  was  riding,  seeing  that  a  collision 
was  inevitable,  stopped  his  car,  and,  having 
reversed  the  current,  started  it  backwards. 
The  other  cars  were  gaining  on  it,  until  it 
seemed  that  the  collision  could  not  be  avoid- 
ed, and  a  number  of  the  passengers  on  the 
car  with  Mrs.  Palmer,  including  herselT, 
jumped  from  it  just  before  the  cars  collided. 
For  the  injuries  sustained  in  jumping  from 
the  car  this  suit  was  brought.  The  case 
was  submitted  to  the  jury  under  what  the 
appellants  regard  as  erroneous  instructions, 
and,  the  verdict  having  been  for  the  defend- 
ant, this  appeal  vras  taken. 

The  real  error  complained  of  is  the  trial 
judge's  instruction  to  the  jury  that  there 
was  no  presumption  of  the  defendant's  neg- 
ligence. Upon  tliis  point  he  said,  in  his 
general  charge:  "Now,  gentlemen  of  the 
jury,  the  first  question  w^hich  we  submit  to 
you  is  this:  From  all  of  the  evidence  on 
the  part  of  the  plaintiffs  and  on  the  part  of 
the  defendant,  was  the  defendant  guilty  of 
any  negligence  in  the  matter?  If  the  de- 
fendant was  not  guilty  of  negligence,  then 
there  can  be  no  recovery.  Where  an  acci- 
dent happens  and  an  injury  takes  place  by 
a  collision,  and  a  passenger  is  injured  in  the 
collision,  there  is  a  presumption  of  negli- 
gence; and,  had  Mrs.  Palmer  remained  on 
the  car  and  been  injured  in  the  collision 
which  occ\irred,  there  would  have  been  a  pre- 
sumption of  negligence  on  the  part  of  the 
company,  which  the  company  could  rebut  by 
testimony.**  He  added  in  the  same  connec- 
tion: "But  in  this  case  we  say  to  you,  it 
is  incumbent  upon  the  plaintiffs  to  show 
negligence,  and  convince  you  of  negligence.** 
This  instruction  that  there  was  no  presump- 
tion of  the  company's  negligence  was  re- 
peated in  the  court*s  answers  to  plaintiffs 
first  and  defendant*s  third  points.  If  Mrs. 
Palmer  had  remained  on  the  car  and  been 
injured  by  the  collision,  no  one  would  think 
of  questioning  the  presumption  of  the  de- 
fendant's negligence.  The  collision  itself, 
without  more,  would  have  been  evidence 
that  someone  in  the  employ  of  the  company 
had  blundered,  or  neglected  his  duty.  As  a 
matter  of  fact,  the  collision  was  due  to  the 
breaking  of  a  brake  chain ;  but  the  case  was 
within  the  unbending  rule,  applicable  to 
railroad  and  street  passenger  railway  com- 
panies alike,  that,  where  a  passenger  on  a 
car  is  injured  without  fault  of  his  own, 
there  is  a  legal  presumption  of  negligence, 
casting  upon  the  carrier  the  onus  of  rebut- 
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ting  it.  Laing  v.  Colder,  8  Pa.  479,  49  Am. 
Dec  533;  Sullivan  v.  Philadelphia  d  R.  R. 
Co.  30  Pa.  234,  72  Am.  Dec.  098;  Meier  v. 
Pennsylvania  R.  Co.  64  Pa.  225,  3  Am.  Rep. 
581;  Philadelphia  &  R.  R.  Co.  v.  Anderson, 
94  Pa.  351,  39  Am.  Rep.  787;  Fleming  v. 
Pittfthurgh,  C.  C.  d  8t.  L.  R.  Co.  158  Pa. 
130,  22  L.  R.  A.  351,  38  Am.  St.  Rep.  835, 
27  Atl.  858:  Clow  v.  Pittsburgh  Traction 
Co.  158  Pa.  410,  27  Atl.  1004;  Dixey  v.  Phil- 
adelphia Traction  Co.  180  Pa.  401,  36  Atl. 
924 ;  Kepncr  v.  Harrishurg  Traction  Co.  183 
Pa.  24,  38  Atl.  416.  And  it  is  immaterial 
tiiat  the  collision  was  not  due  to  any  defect 
in  the  car  on  which  the  plaintiff  was  riding, 
or  the  machinery  connected  with  it,  but  to 
a  broken  appliance  on  the  car  that  ran  into 
it;  for  the  presumption  of  the  defendant's 
negligence  arises,  not  only  when  the  injury 
is  caused  by  a  defect  in  the  road,  cars,  or 
machinery,  or  by  want  of  diligence  or  care 
in  those  employed,  but  by  any  other  thing 
which  the  company  can  and  ought  to  con- 
trol as  a  part  of  its  duty  to  carry  the  pas- 
senger safely.  Meier  v.  Pennsylvania  R.  Co. 
€4  Pa.  225,  3  Am.  Rep.  581.  The  other 
thing  here  which  was  under  the  control  of 
the  company  was  the  chain  that  broke  on 
another  car  which  ran  into  the  one  on  which 
the  plaintiff  had  been  a  passenger. 

But  the  plaintiff  was  not  bound  to  wait 
for  the  collision.  It  was  rather  for  her,  un- 
der the  instinct  of  self-preservation,  to  try 
to  escape  from  its  danger,  and,  in  seeking  to 
avoid  it,  she  is  not  necessarily  chargeable 
with  neglect  of  her  own  safety  in  exposing 
herself  to  another  risk  by  jumping  from  the 
car.  The  company  had  confronted  her  with 
the  peril  from  which  she  would  have  es- 
caped, and  it  is  and  ought  to  be  responsible 
to  her  for  whatever  naturally  followed.  In 
trying  to  save  herself,  she  was,  at  the  same 
time,  imconsciously  trying  to  save  the  com- 
pany from  the  consequences  of  its  negli- 
gence, and  of  her  effort  to  do  so  it  ought  to 
be  the  last  to  complain,  unless  it  is  manifest 
that  she  acted  rashly  and  imprudently.  '^In 
such  a  case  the  author  of  the  original  peril 
is  answerable  for  all  that  follows.  .  .  . 
If,  therefore,  a  person  should  leap  from  the 
car  under  the  influence  of  a  well-grounded 
fear  that  a  fatal  collision  is  about  to  take 
place,  his  claim  against  the  company  for 
the  injury  he  may  suffer  will  be  as  good  as 
if  the  same  mischief  had  been  done  by  the 
apprehended  collision  itself.  When  the  neg- 
ligence of  the  agents  puts  a  passenger  in 
such  a  situation  that  the  danger  of  remain- 
ing on  the  car  is  apparently  as  great  as 
would  be  encountered  in  jumping  off,  the 
right  to  compensation  is  not  lost  by  doing 
the  latter;  and  this  rule  holds  good  even 
where  the  event  has  shown  that  he  might 
have  remained  inside  with  more  safety." 
63L.  R.  A. 


Pennsiflvania  R.  Co.  v.  Aspell,  23  Pa.  147, 
62  Am.  Dec.  323.  To  this  we  can  add  noth- 
ing, except  that  a  well-grounded  fear  that  a 
collision  is  about  to  take  place,  which  will 
residt  in  fatal,  or  even  serious,  injury  to 
the  passenger,  is  a  justification  to  him  to 
leap  from  the  car;  and  the  presumption  of 
the  common  carrier's  negligence  is  not  con- 
fined to  the  case  of  injuries  resulting  from 
actual  collision,  but  extends  to  those  caused 
by  an  effort  to  escape  it,  when  made  on  a 
well-grounded  belief  that  it  will  occur.  The 
collision  itself  would  admittedly  be  due  to 
the  presumed  negligence  of  the  company, 
and  to  no  other  cause  can  be  attributed  the 
manifest  danger  of  it,  from  which  the  plain- 
tiff in  this  case  attempted  to  escape.  The 
court's  instructions,  therefore,  should  have 
been  that  there  was  a  presumption  of  tlie 
company's  negligence,  and  that  there  was  no 
burden  upon  the  plaintiff  to  prove  it  until 
the  defendant  had  first  rebutted  the  pre- 
sumption of  it. 

In  afiirming  defendant's  fifth  point  the 
court  fixed  too  low  a  standard  for  the  duty 
of  the  railway  company.  More  is  required 
of  a  common  carrier  than  mere  reasonable 
precaution  against  injuries  to  passengers, 
and  care  that  its  cars  and  appliances  are 
to  be  measured  by  those  "in  known  general 
use."  Wliile  the  law  does  not  require  the 
utmost  degree  of  care  which  the  human 
mind  is  capable  of  imagining,  it  does  require 
that  the  highest  degi'ee  of  practical  care 
and  diligence  shall  be  observed  that  is  con- 
sistent with  the  mode  of  transportation 
adopted ;  and  cars  and  appliances  are  to  be 
measured  by  those  which  have  proved  by  ex- 
perience to  be  the  most  efficacious  in  known 
use  in  the  same  business.  The  rule  upon 
this  subject,  as  laid  down  in  Meier  v.  Penn- 
sylvania R.  Co.  64  Pa.  225,  3  Am.  Rep.  581, 
and  which  should  have  been  followed  by  the 
court  in  answering  the  point,  is:  "The  ut- 
most care  and  vigilance  is  required  on  the 
part  of  the  carrier.  This  rule  does  not  re- 
quire the  utmost  degree  of  care  which  the 
human  mind  is  capable  of  imagining;  but  it 
does  require  that  the  highest  degree  of  prac- 
tical care  and  diligence  should  be  adopted 
that  is  consistent  with  the  mode  of  trans- 
portation adopted.  Railway  passenger  car- 
riers are  bound  to  use  all  reasonable  precau- 
tions against  injury  of  passengers;  and 
these  precautions  are  to  be  measured  by 
those  in  known  use  in  the  same  business 
which  have  been  proved  by  experience  to  be 
efficacious.  The  company  is  bound  to  use 
the  best  precautions  in  known  practical  use. 
That  is  the  rule, — ^the  best  precautions  in 
known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  pre- 
ventive which  the  highest  scientific  skill 
might  suggest." 
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No  error  was  committed  in  Baying  that 
the  fact  tliat  there  was  a  car  coming  and  go- 
ing on  the  same  track  was  not  in  itself  evi- 
dence of  negligence  by  the  defendant  com- 
pany, and  the  fifth  assignment  is  not  sus- 
tained. The  court's  instructions  should 
have  made  it  clear  that,  if  the  jury  should 
find  tlie  plaintiff  acted  from  a  well-grounded 
fear  of  imminent  danger,  she  was  not  guilty 
of  contributory  negligence  in  jumping  from 
the  car.  In  the  portion  of  the  charge  com- 
plained of  in  the  sixth  assignment  the  jury 


might  have  understood  that,  unless  there 
was  actual  danger,  and  she  jumped  to  escape 
it,  she  would  be  guilty  of  negligence.  As 
the  instruction  upon  this  point  was  not 
clear,  the  sixth  assignment  is  sustained. 
In  sustaining  the  seventh,  we  need  only  say 
that  the  question  asked  Dr.  Stewart  was 
proper,  and  should  have  been  allowed. 

All  of  the  assignments  except  the  fifth 
having  been  sustained,  the  judgment  is  re- 
versed, and  a  new  trial  awarded. 


GEORGIA  SUPREME  COURT. 


W.  E.  SMALL,  Plff,  in  Err., 

V, 

TRAVELERS'     PROTECTIVE    ASSOCIA- 
TION OP  AMERICA. 
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«  An  attempt  to  boa^d  a  train  of  can 
running   at   8   or    10   nill«a   an   honr» 

by  a  yoong,  strons,  and  active  man,  with 
experience  as  a  ''traveling  man"  in  boarding 
and  alighting  from  moving  cars^  is  an  ex- 
posure to  ''obvlons  riak  of  injnry,"  within 
the  meaning  of  an  accident  insurance  policy 
which  excepts  the  Insurer  from  liability  for 
Injuries  received  as  a  result  of  "voluntary  or 
unnecessary  exposure  to  danger,  pr  to  ob- 
vious risk  of  Injury ;"  and.  when  made  merely 
for  the  purpose  of  avoiding  the  delay  Inci- 
dent to  missing  the  train,  will  prevent  a  re- 
covery against  the  Insurer  for  Injuries  re- 
ceived in  consequence  of  such  attempt. 

(November  14,  190S.) 

ERROR  to  the  City  Court  of  Macon  to 
review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  an  accident  insurance 
policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hardeman,  DaTla,  Turner,  Sc 
Jonea  for  plaintiff  in  error. 

Messrs.  Roland  EllU  and  J.  E.  Hall  for 
defendant  in  error. 

Fish,  P.  J.,  delivered  the  opinion  of  the 
court : 

Small  brought  an  action  against  the  Trav- 
elers' Protective  Association  of  America  up- 

•  Headnote  by  Fish,  P.  J. 


NOTB. — For  other  cases  in  this  series  on  the 
Question,  What  constitutes  voluntary  exposure 
to  unnecessary  danger? — see  Fidelity  &  0.  Co. 
V.  Chambers,  40  L.  R.  A.  432,  and  note;  Wlldey 
Casualty  Co.  v.  Sheppard,  47  L.  R.  A  650; 
Fidelity  &  C.  Co.  v.  Slttlg,  48  L.  R.  A.  359; 
Standard  Life  &  Accl.  Ins.  Co.  v.  Thornton, 
49  L.  K.  A.  116 ;  and  Smith  v.  Etna  L.  Ina  Co. 
66  L.  R.  A.  271. 
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on  a  policy  of  accident  insurance  which  it 
had  issued  to  him.  A  rule  of  the  associa- 
tion, by  which  the  plaintiff  was  bound,  pro- 
vided that  the  associainon  should  not  be 
liable  for  injurir"  -ncurred  by  a  member  as 
the  result  of  "\c  -ary  or  unnecessary  ex- 
posure to  danger,  or  to  obvious  risk  of  in- 
jury." As  to  the  circumstances  under  which 
the  plaintiff  received  the  injuries  which 
were  the  foundation  of  his  claim  against 
the  association,  he  testified  that  at  the  time 
he  was  injured  he  was  twenty-three  years 
old;  was  in  good  health,  strong,  and  active; 
that  he  was  a  traveling  man,  and,  during 
his  experience  as  such,  had  become  very  ef- 
ficient in  mounting  and  dismounting  from 
moving  trains;  that  on  the  occasion  in 
question  he  had  placed  his  baggage  on  the 
train,  and  had  crossed  the  street  to  look 
after  his  trade,  and  when  the  time  arrived 
for  the  ttrain  to  leave  he  returned  to  take 
it,  but  just  at  that  time  a  freight  train 
came  in  between  him  and  the  coach  in  which 
he  had  placed  his  baggage,  and  as  the  pas- 
senger train  started  it  was  necessary  for 
him,  in  order  to  catch  it,  to  go  around  the 
freight  train;  that  he  ran  doym  the  track 
beside  the  freight  train  for  about  60  yards, 
and,  just  as  the  freight  engine  passed  him, 
the  passenger  train  came  by,  and  he  at- 
tempted to  board  it.  He  was  then  about 
75  yards  from  the  depot,  the  place  he  us- 
ually mounted  the  train,  though  he  had  of- 
ten boarded  the  train  at  the  place  where 
he  attempted  to  do  so  on  this  occasion.  He 
testified  that  the  ground  was  smooth  at  the 
place  where  he  attempted  to  mount,  and 
there  was  a  good  crossing  there;  that  the 
train  was  moving  8  or  10  miles  an  hour; 
that  he  had  nothing  in  his  hands;  that  he 
took  the  usual  position  of  a  man  boarding 
a  moving  train,  which  was  in  accordance 
with  his  experience  and  observation;  that, 
as  the  train  came  by,  he  caught  the  rail- 
ing of  the  express  and  smoker,  swung  him- 
self forward  with  the  train,  succeeded  in 
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getting  (me  foot  upon  the  step,  and  slipped 
and  fell  off;  that  he  did  not  know  what 
caa^ed  him  to  slip;  that  the  steps  were 
from  15  to  24  inches  above  the  ground.  He 
offered  to  prove  that  his  habit  and  custom 
had  always  been  to  get  off  and  on  moving 
trains,  and  that  every  week  during  his  four 
years  as  a  drummer,  he  had  got  on  and  off 
moving  trains,  not  only  every  week,  but 
every  day  in  the  week;  that,  from  his  expe- 
rience in  daily  boarding  moving  trains,  he 
could  ordinarily  board  a  train  moving  8  or 
10  miles  an  hour  in  perfect  safety;  and, 
from  such  experience,  the  proper  way  to 
board  them  was  as  he  attempted  to  do  on 
this  occaflion.  The  plaintiff  also  offered  to 
prove  by  three  witnesses  that  drummers,  in 
the  practice  of  their  vocations,  usually  ac- 
quire much  experience  and  become  quite  ex- 
pert in  boarding  moving  trains;  that,  as 
drummers,  they  had  each  acquired  much  ex- 
perience in  boarding  and  dismoimting  mov- 
ing trains,  and  that  the  plaintiff  had  ac- 
quired ^eat  expertness  in  successfully 
boarding  moving  trains;  that,  from  the  ex- 
perience of  the  witnesses  and  from  their 
observation  of  the  plaintiff,  he,  in  attempt- 
ing to  board  the  train  in  question  at  the 
place  and  under  the  speed  it  was  going,  was 
not  unnecessarily  exposing  himself  to  dan- 
ger or  to  obvious  risk  of  injury;  that,  con- 
sidering the  rate  of  speed  of  the  train,  the 
place  and  the  circumstances  under  which 
plaintiff  attempted  to  mount  it,  "the  at- 
tempt was  not  one  of  obvious  danger  to  an 
experienced  man  in  boarding  and  dismoimt- 
ing  moving  trains,  when  he  was  as  active 
and  athletic  and  expert  as  Mr.  Small 
was."  All  of  this  evidence  was  re- 
jected by  the  court.  It  did  not  ap- 
pear that  any  necessity  or  emergency 
existed  for  the  plaintiff  to  board  the  mov- 
ing train,  but  he  attempted  to  do  so  merely 
to  avoid  the  delay  incident  to  missing  that 
train.  At  the  conclusion  of  the  evidence 
submitted  in  behalf  of  the  plaintiff,  the 
court  granted  a  nonsuit.  The  case  is  here 
upon  the  plaintiff's  bill  of  exceptions,  com- 
plaining of  the  exclusion  of  evidence  and 
the  grant  of  the  nonsuit. 

As  will  have  been  seen,  the  plaintiff  had 
been  permitted  to  testify,  in  effect,  to  what 
xhe  excluded  evidence,  if  admitted,  would 
have  tended  to  show;  and  clearly  it  was 
not  permissible  for  the  offered  witnesses  to 
testify  that  the  plaintiff,  on  the  occasion 
in  question,  did  not  unnecessarily  expose 
himself  to  danger  or  obvious  risk  of  injury. 
We  will,  however,  consider  the  case  as  if 
the  other  portions  of  rejected  testimony  had 
been  admitted.  Tliis  is  the  second  appear- 
ance of  the  case  before  this  court.  When 
here  the  ftrst  time  (116  Ga.  455,  41  S.  E. 
628),  Mr.  Justice  Cobb,  in  delivering  the 
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opinion  of  the  court,  said:  'Whether  one 
who  attempts  to  board  a  moving  train  is 
engaged  in  an  act  which  is  .dangerous  in  its 
nature,  or  is  an  obvious  risk  of  injury,  de- 
pends upon  the  circumstances  under  whiclt 
the  act  is  attempted  to  be  performed,  the 
place  at  which  the  train  is,  the  speed  at 
which  it  is  moving,  the  position  of  the 
party,  his  age  and  activity,  afnd  all  other 
circimistances  which  would  be  considered  in 
determining  whether  an  ordinarily  prudent 
person  would,  under  such  circumstances,  at- 
tempt at  such  a  time  and  in  such  a  place  to 
board  a  train  moving  at  such  rate  of  speed. 
It  is  not  necessarily  what  would  be  done 
by  a  particular  individual  under  the  cir- 
ciunstances  stated,  but  what  would  be  done 
ordinarily  by  a  man  in  the  exercise  of  due 
care  and  caution,  If  a  man  of  ordinary  pru- 
dence would  have  attempted,  under  the  cir- 
cumstances, to  board  the  train,  then  the  at- 
tempt would  not  be  negligence.  If,  on  the 
other  hand,  a  man  of  ordinary  prudence 
would  not  have  made  the  attempt,  it  would 
be  negligence,  and  a  person  engaged  in  such 
an  act  would  be  exposing  himself  to  danger 
or  to  obvious  risk  of  injury,  within  the 
meaning  of  such  terms  when  used  in  a  policy 
of  accident  insurance.  See,  in  this  connec- 
tion, ISuber  V.  Georgia,  C.  d  N,  R.  Co.  96  Ga. 
42,  23  S.  E.  387;  Killian  v.  Georgia  R.  d 
Bkg.  Co,  97  Ga.  732,  25  S.  E.  384;  Coursey 
V.  Southern  R.  Go.  113  Ga.  297,  38  S.  E. 
8tJC."  In  view  of  the  law  thus  announced  as 
applicable  to  the  case,  the  exception  to  the 
grant  of  the  nonsuit  presents  the  question 
whether  or  not  it  can  be  held,  as  matter  of 
law,  that  a  reasonably  prudent  man,  under 
all  the  circumstances  of  the  case,  would  not 
have  attempted  to  board  the  train.  In  our 
opinion,  a  reasonably  prudent  man  would 
not,  under  the  circumstances,  have  attempt- 
ed to  board  this  train.  An  attempt  to  do 
so  would  necessarily  amount  to  an  exposure 
to  an  easily  seen  or  understood  mischance 
or  harm.  The  hazard  of  such  an  attempt 
would  be  obvious.  In  Travelers*  Ins.  Co,  v. 
Jones,  80  Ga.  541,  12  Am.  St.  Rep.  270,  7 
S.  E.  83,  it  was  held:  "During  a  dark  and 
rainy  night,  for  a  person  with  two  packages 
in  his  hands  or  arms  to  attempt,  by  choice, 
to  pass  over  a  trestle  which  he  knows  to  be 
dangerous,  other  ways  of  travel  being  open 
to  him,  is,  on  his  part,  'volimtary  exposure 
to  imnecessary  danger,  hazard,  or  perilous 
adventtire,'  notwithstanding  this  was  his 
usual  way  of  travel,  his  usual  route  to  his 
home,  and  he  had  been  going  that  way  for 
ten  years,  and  many  others  went  the  same 
way."  In  Roul  v.  East  Tennessee,  V.  d  G. 
R.  Co.  85  Ga.  197,  11  S.  E.  558,  a  fireman 
undertook,  upon  the  order  of  the  engineer, 
to  mount  an  engine  which  was  running  at 
the  rate  of  6  to  12  miles  an  hour,  and  was 
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injured  in  ao  doing.  He  sued  the  railroad ' 
company  for  damages,  and  upon  the  trial ' 
of  the  case  a  nonsuit  waa  granted  "because 
the  act  was  so  fash  and  dangerous  that  he 
was  not  obliged  to  obey  such  an  order,  and 
if  he  did  so  it  would  be  at  his  peril;"  the 
present  chief  justice  sayiAg  in  the  opinion: 
"It  seems  tx)  us  that  any  man  of  common 
sense  would  have  known  that  it  waa  a  rash 
and  dangerous  attempt."  In  Mayfield  ▼. 
Savannah,  G.  d  N.  A.  R.  Co,  87  Ga.  374,  13 
S.  E.  459,  the  plaintiff  undertook  to  mount 
the  rim,  ly^  inches  broad,  around  the  pilot 
of  an  engine,  while  it  was  moving  at  the 
rate  of  4  or  5  miles  an  hour,  and  he  fell  or 
was  thrown  off,  and  was  hurt.  In  an  ac- 
tion against  the  railroad  company,  he  was 
nonsuited,  and  this  court  said  his  attempt 
to  mount  the  pilot  of  the  engine  "was  clear- 
ly an  act  of  negligence,  if  not  gross  negli- 
gence." In  Murphy  v.  8t,  Louis,  I.  M,  d  8. 
R.  Co,  43  Mo.  App.  342,  it  was  held  that  a 
boy  fourteen  or  fifteen  years  of  age,  active 
and  unencumbered  with  baggage,  who,  at 
the  invitation  of  the  conductor,  attempted 
to  board  the  caboose  of  a  freight  train, 
where  there  were  no  obstructions  in  his  way, 
and  when  the  train  was  running  at  the  rate 
of  6  or  8  miles  an  hour,  was  guilty,  as  a 
matter  of  law,  of  contributory  negligence. 
In  Beaton  v.  Kansas  City,  P.  d  O,  R.  Co, 
65  A(o.  App.  479,  it  appeared  that  the  plain- 
tiff was  injured  in  attempting  to  board  a 
steam  railroad  train  while  it  was  passing  a 
station  on  a  descending  grade,  and  travel- 
ing at  a  rate  of  speed  variously  estimated, 
but  by  no  one  at  less  than  between  6  and  7 
miles  an  hour.  He  had  been  informed  that 
it  would  not  stop,  and  waa  told  by  the  con- 
ductor to  jump  on.  He  was  young  and  vig- 
orous, and  had  been  a  constant  traveler  on 
railroads,  yet,  acting  on  the  impulse  of  the 
moment,  he  sprang  on  the  train  in  oppoii- 
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tion  to,  and  not  with,  the  direction  in  which 
it  waii  moving.  It  was  held  that  the  plain- 
tiff was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence.  In  Tuttle  v.  Travel- 
lers* Ins.  Co,  134  Mass.  175,  45  Am.  Rep. 
316,  the  policy  sued  on  provided  that  no 
claim  should  be  made  under  it  "when  death 
or  injury  may  have  happened  in  consequence 
of  exposure  to  any  obvious  or  unnecessary 
danger."  It  waa  held  that  no  recovery 
could  be  had  for  the  death  of  the  insured, 
caused  by  being  struck  by  a  railroad  train, 
while  running  on  the  track  in  front  of  it  in 
the  nighttime  for  the  purpose  of  getting  on 
a  train  approaching  in  an  opposite  direc- 
tion on  a  parallel  track.  In  Lovell  v.  Acci- 
dent Ins,  Co,  (Q.  B.)  3  Ins.  L.  J.  877,  it 
was  held  that  walking  on  a  railroad 
track  in  a  dark  and  rainy  night,  at 
a  time  when  the  deceased  knew  that 
trains  were  frequoitly  passing  both  ways, 
constituted  "an  obvious  risk,"  within 
the  meaning  of  the  accident  policy  ex- 
cepting the  insurer  from  liability  for 
injury  or  death  arising  from  the  in- 
sured "exposing  himself  to  any  obvious  risk 
or  danger;"  that  it  is  not  enough  that  the 
deceased  did  not  actually  see  the  train  com- 
ing; that  the  danger  was  certain,  and  ought 
to  be  present  to  the  mind  of  a  man  of  or- 
dinary sense  and  prudence;  that  the  words 
"obvious  risk"  designate,  not  only  a  risk 
which  may  be  readily  perceived  by  the  ey» 
or  senses,  but  also  one  that  may  be  per- 
ceived by  the  intellect.  As  in  point,  see  Cor- 
nish V.  Accident  Ins,  Co,  L.  R.  23  Q.  B.  Div. 
453,  and  timith  v.  Preferred  Mut,  Aod.  Isso. 
104  Mich.  634,  62  N.  W.  990.  The  nonsuit 
was  properly  granted. 
Judgment  affirmed. 

All  the  JuBtioes  ooneur* 


iSNO. 


HuoHEB  ▼.  Pknnstlvahia  B.  Go. 


618 


PENNSYLVANIA  SUPREME  COURT. 


William  HUGHES  ei  al 

V, 

PEiraSYLVANIA  RAILROAD  COMPANY, 
Appt, 

(202  Pa.  222.) 

±m  Tbe  eovrta  of  a  atate  -vrlioae  pnblie 
I»oliey  forbids  tlft«  limitation  of  a 
carrier's  liability  by  contract  will  not 
enforce  a  contract  for  snch  limitation  as  to 
property  negligently  injured  within  the  state 
while  being  shipped  on  through  bill  of  lading 
into  the  state  from  another,  where  the  con- 
tract was  made  and  where  it  is  valid, — at 
least  where  the  contract  is  not  entire,  but 
the  portion  to  be  performed  within  the  state 


is  a  separate  contract  upon  a  separate  con- 
sideration. 
a.  Tbc  refusal  of  a  state  court  to  en- 
force a  stipnlation  in  a  carrtaflro  con- 
tract made  in  another  state  fixing  a  yalue 
on  property  to  be  transported  into  the  state, 
after  its  negligent  injury  by  the  carrier  with- 
in the  state,  does  not  confiict  with  the  In- 
terstate Commerce  Act  of  Congress. 

iMiioheU  and  Brown,  J  J.,  dUseni,) 

(April  21,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Phil- 
adelphia County  in  favor  of  plaintiffs  in  an 


Notb: — Conflict   of  2aio«  as   to   carrier'9  oon- 
traeU. 

L.  General    principUe. 

a.  Intention  of  the  partiee  generally; 

when  empreaeed,  513. 
to.  Preeumed      intention;      eubeidianf 
rulee. 

1.  When     traneportation     toholly 

within  one  state,  515. 

2.  When     transportation     within 

two  or  more  states  or 
countries, 

•(a)  Theory  that  performance 
consists  of  delivery 
only,  516. 

(b)  Theory  tJuit  performance 
covers  both  transpor- 
tation and  delivery; 
general  prima  facie 
rule,  516. 

c.  Local   law   as   opposed    to   general 

principles  of  commercial  law,  523.> 

d.  Public  policy,  525. 

II.  Application  of  general  principles  to  par- 
ticular matters. 

a.  Prima  facie  character  of  subsidiary 

rules,  525. 

b.  As  to   limitation  of  carrier's  com- 

mon-law liability. 

1.  Exemption    from    liability    for 

loss  or  injury  not  due  to  neg- 
ligence, 525. 

2.  Ememption    from    liability    for 

negligent  loss  or  injury,  526. 
8.  Limitation   of  amount  of  oar- 
Her's  liability,  529. 

c.  As  to  liability  of  carrier  beyond  own 

line;  liability  of  connecting  car- 
rier, 530. 

d.  As   to   continuance  of  carrier's   li- 

ability after  arrival  of  goods  at 
destination,  531. 

e.  Vis  major;  act  of  God,  531. 

f.  Telegraph  cases,  532. 

g.  Jliscellaneous,  533. 

Scope. 

This  note  is  not  concerned  with  the  quea- 
tion  as  to  the  respective  limits  of  the  author- 
ity of  Congress  and  of  the  several  states  over 
Interstate  commerce.  The  cases  herein  cited 
tliat  involve  Interstate  transactions  proceed 
upon  the  assumption  that  the  law  of  the  par 
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ticular  state  which  they  hold  to  be  the  govern- 
ing law  is  not  an  unlawful  interference  with 
interstate  commerce ;  and,  of  course,  if  that  as- 
sumption is  erroneous  in  any  given  case,  the 
actual  decision  is  vitiated,  though  even  then 
the  case  still  remains  as  authority  upon  the 
question,  what  law  governs  In  respect  to  mat- 
ters that  have  not  been  withdrawn  from  the 
domain  of  the  state's  authority  by  acts  of  Con- 
gress. This  assumption,  however, — so  far,  at 
least,  as  it  relates  to  the  validity  of  stipula- 
tions in  contracts  for  interstate  transportation 
limiting  the  common-law  liability  of  the  car- 
rier,— is  justified  by  the  opinion  of  the  United 
States  Supreme  Court  in  Pennsylvania  R.  Co. 
V.  Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  C^.  Rep.  132,  Affirming  Hughes  v.  Penn- 
sylvania K.  Co.  So,  in  Davis  v.  Chicago,  M. 
&  St.  P.  It.  Co.  93  Wis.  470,  33  L.  R.  A.  654, 
67  N.  W.  16,  1132,  the  court  says:  "The 
proposition  that  resort  cannot  be  had  to  the 
common  law  to  determine  the  validity  of  a  con- 
tract for  interstate  carriage  or  transportation, 
in  the  absence  of  any  legislation  to  the  con- 
trary by  Congress  under  its  power  to  regulate 
commerce,  is,  we  think,  without  support  in 
reason  or  adjudicated  casea  Until  Congress 
shall  act  in  the  premises,  it  is  competent  for 
the  parties  to  make  any  agreement  on  the  sub- 
ject not  void  as  against  the  principles  of  com- 
mon law  and  public  policy,  to  which  resort  may 
be  had  as  the  law  of  the  contract,  in  determin- 
ing the  validity  of  any  of  its  provisions." 

The  question  as  to  what  law  governs  when 
the  cause  of  action  arises  solely  out  of  a  tort, 
and  the  rights  of  the  parties  do  not  depend  at 
all  upon  a  contract,  is  also  excluded  (as  to 
this  question  see  note  to  Boston  &  M.  R.  Co.  v. 
Hurd,  56  L.  R.  A.  193),  though  a  few  cases 
bearing  on  that  question  are  referred  to  inci- 
dentally. Cases  involving  charter  parties  as 
distinguished  from  contracts  of  shipment,  and 
other  cases  involving  distinctively  maritime 
questions  that  are  not  analogous  to  those  that 
arise  with  reference  to  carrier's  contracts  gen- 
erally, are  excluded,  or  referred  to  incidentally 
only  by  way  of  distinction  or  explanation. 

I.  Cfeneral  principles. 

a.  Intention    of    the   parties    generally;    when 
ewpressed. 

So  far  as  the  rights  and  obligations  of  the 
respective   parties   to   a   carrier's  contract   de- 
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action  brought  to  recover  the  value  of  a 
horse  injured  while  in  defendant's  posses- 
sion for  transportation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edwin  J.  Sellers,  David  W. 
Sellers,  and  Jolua  G.  Jolmeon  for  appel- 
lant. 

Mr,  A.  S.  L.  Shields  for  appellees. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  in  this  case  were  the  own- 
ers of  a  valuable  horse,  which  was  shipped 
by  their  agent  from  Albany,  New  York,  to 
Cynwyd,  Pennsylvania.  The  contract  for 
transportation  was  made  in  Albany  with  the 
New  York  Central  Railroad,  acting  for  it- 
self and  connecting  carriers.    The  bill   of 


lading  provided  that  "no  carrier  shall  be  lia- 
ble for  loss  or  damage  not  occurring  on  its 
own  road,  or  its  portion  of  the  through 
route."  The  horse  was  carried  safely  by  the 
initial  carrier  to  the  end  of  its  line,  and 
delivered  to  the  defendant  company,  by 
whom  it  was  brought  to  Philadelphia.  At 
this  p<Hnt  the  horse  was  badly  injured  by 
the  negligence  of  defendant's  servants,  and 
the  injuries  thus  received  are  the  founda- 
tion of  this  action.  The  defendant  ad- 
mitted liability,  but  claimed  that  the  plain- 
tiff was  not  entitled  to  recover  in  excess  of 
$100.  In  support  of  this  claim,  it  relied 
upon  a  printed  form  of  a  shipping  contract, 
which  was  signed  by  plaintiff's  agent  at  the 
time  of  shipment,  and  retained  by  the  car- 
rier.   This  contract  contained  a  stipidation 


pend  upon  the  terms  of  the  contract  itself, 
assuming  that  they  are  valid  and  unambiguous, 
there  is  no  occasion  for  Invoking  any  extrinsic 
law  upon  the  subject  The  necessity  of  invok- 
ing an  extrinsic  law,  and  therefore  the  aeces- 
sity,  In  case  of  a  contract  Involving  foreign  or 
interstate  elements,  of  choosing  the  governing 
law,  arises  either  when  the  terms  of  the  con- 
tract are  ambiguous  and  susceptible  of  con- 
struction; when  the  rights  and  obligations  of 
the  parties  In  addition  to  those  created  and 
Imposed  by  the  terms  of  the  contract  are  con- 
cerned ;  or  when  the  validity  of  the  contract,  or 
of  certain  stipulations  therein,  is  Involved. 

According  to  the  great  weight  of  authority, 
the  Intention  of  the  parties,  expressed  or  pre 
sumed,  is  the  ultimate  criterion  of  the  go  vers- 
ing law.  The  majority  of  the  cases  adopt  this 
criterion,  not  only  when  the  question  relates 
to  the  construction  or  interpretation  of  the 
terms  of  the  contract,  or  of  the  rights  and 
obligations  of  the  parties  outside  the  terms  of 
the  contract,  but  also  when  the  question  re- 
lates to  the  validity,  in  whole  or  In  part,  of 
the  contract  Itself.  Thus,  the  United  States 
Supreme  Court  In  the  case  of  Liverpool  &  G. 
W.  Steam  Co.  v.  Phenlx  Ins.  Co.  129  U.  S.  397, 
32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469,  Involving 
the  validity  of  a  stipulation  limiting  the  car- 
rier's common-law  liability,  said:  "According 
to  the  great  preponderance,  If  not  the  uniform 
concurrence,  of  authority,  the  general  rule, 
that  the  nature,  the  obligation,  and  the  inter- 
pretation of  a  contract  are  to  be  governed  by 
the  law  of  the  place  where  It  Is  made,  unless 
t^he  parties  at  the  time  of  making  It  have  some 
uiher  law  in  view,  requires  a  contract  of 
affreightment,  made  in  one  country  between  citi- 
zens or  residents  thereof,  and  the  performance 
of  which  begins  there,  to  be  governed  by  the 
law  of  that  country,  unless  the  parties,  when 
entering  Into  the  contract,  clearly  manifest  a 
mutual  intention  that  it  shall  be  governed  by 
the  law  of  some  other  country." 

It  will  be  observed  that  the  Iitnguage  above 
quoted  assumes  that  the  Intention  of  the 
parties,  ezpiessed  or  presumed,  is  the  ultimate 
criterion  of  the  governing  law,  notwithstand- 
ing that  the  question  before  the  court  was  as 
to  the  validity  of  a  stipulation  in  the  contract. 
Most  of  the  cases  cited  In  subdivisions  II.  b, 
1.  2,  and  3  assume  that  the  intention  of  the 
parties  is  tbe  ultima te  criterion  of  the  govern- 
ing law  with  respect  to  the  validity  of  such  a 
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stipulation,  though,  in  the  absence  of  an  ex- 
press stipulation  in  the  contract  disclosing  the 
Intention  of  the  parties  In  this  respect,  they 
apply  a  subordinate  rule  based  upon  the  pre- 
sumed intention  of  the  parties.  In  the  fol- 
lowing cases,  which  involve  the  validity  of  such 
a  stipulation,  the  Intention  of  the .  parties  as 
to  the  ultimate  criterion  is  clearly  and  ex- 
pressly recognised,  and  the  subordinate  rule 
applied  by  them  is  expressly  stated  with  the 
qnaliflcation  that  the  circumstances  do  not  in- 
dicate a  different  intention  by  the  parties. 
The  Henry  B.  Hyde,  82  Fed.  681 ;  Hale  v.  New 
Jersey  Steam  Nav.  Co.  15  Conn.  546,  39  Am. 
Dec.  398;  Michigan  C.  R.  Co.  v.  Boyd,  91  111. 
268;  Otis  Co.  v.  Missouri  P.  R.  Co.  112  Mo. 
622,  20  S.  W.  676;  Grand  v.  Livingston,  4 
App.  Dlv.  589,  38  N.  Y.  Supp.  490,  Affirmed  in 
158  N.  Y.  688,  58  N.  B.  1125 ;  Ryan  v.  Missouri, 
K.  &  T.  R.  Co.  65  Tex.  18,  57  Am.  Rep.  589. 

And  it  will  be  observed  that  some  of  the 
cases  cited  la  I.  b,  2,  (b),  infra  (see  particular- 
ly Re  Missouri  S.  S.  Co.  L.  R.  42  Ch.  Dlv.  321. 
58  L.  J.  Ch.  N.  S.  721,  61  L.  T.  N.  S.  316,  37 
Week.  Rep.  696),  held  that  the  ordinary  sub- 
ordinate rule  resting  upon  the  presumed  inten- 
tion was  overcome  by  additional  circumstances 
indicating  a  contrary  intention. 

It  must  be  admitted,  however,  that  there  )a 
much  force  in  the  suggestion  made  in  Huqbkh 
V.  Pennsylvania  R.  Co.  that  a  contract  fo:  the 
carriage  of  goods  is  not  one  as  to  which  the 
parties  are  entirely  free  to  contract,  if  that 
suggestion  Is  limited  to  matters  that  relate 
to  the  validity  of  a  stipulation  in  the  con- 
tract. The  authorities  above  cited,  however, 
seem  to  have  firmly  established  this  criterion 
as  applicable  to  the  validity  of  the  contract. 
as  well  as  to  the  construction  or  Interpretation 
of  its  terms  of  the  contract,  and  the  rights 
and  duties  of  the  parties  outside  Its  terms. 

Assuming,  then,  that  the  intention  of  tbe 
parties  is  the  ultimate  criterion  of  the  gov- 
erning law.  It  is  obvious  that,  when  that  in- 
tention Is  clearly  manifested  by  an  express 
provision  of  the  contract  that  it  shall  be 
governed  by  a  certain  law,  the  courts  do  not 
need  to  resort  to  any  subsidiary  principle  or 
rule  for  the  purpose  of  determining  the  gov- 
erning law.  It  is  true  that  In  some  cases 
(see  infra,  II.  b,  2)  the  courts  have  refused  to 
apply  the  law  so  designated,  but  that  was  be- 
cause it  was  regarded  in  the  particular  In- 
stance as  contrary  to  the  public  policy  of  the 
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that  the  liability  of  the  initial  carrier  and 
any  eonnecting  carrier  should  be  limited,  in 
case  of  loss  or  damage  to  a  horse  or  mule, 
whether  through  negligence  or  otherwise,  to 
an  amoimt  not  exceeding  $100  each.  At  the 
trial  the  court  below  declined  to  charge  the 
jury  that  such  a  limitation  of  the  amount 
of  the  damages  was  lawful  in  this  case.  The 
jury,  under  the  evidence,  found  a  verdict  for 
$9,900, — ^the  full  value  of  the  horse. 

The  refusal  of  the  court  to  charge  that 
the  contract  of  shipment,  limiting  the  liabil- 
ity for  negligence,  was  valid  and  binding 
upon  the  plaintiff,  is  here  assigned  as  error. 
It  is  conceded  that  this  contract  is  .valid 
under  the  law  of  New  York,  and  that,  if 
the  horse  had  been  injured  while  in  course 
of   transportation   through  that  state,  the 


plaintiffs  would  have  been  limited  to  the 
sum  of  $100.  It  is  also  conceded  that  such 
a  contract,  made  in  Pennsylvania,  for  trans- 
portation between  points  within  the  state, 
would  be  void,  as  against  the  settled  policy 
of  this  state.  The  question  is  not  an  open 
one  with  us.  Nor  does  it  matter  whether 
the  attempt  be  to  limit  the  liability,  as  in 
Ruppel  V.  Allegheny  Valley  R,  Co.  167  Pa. 
166,  31  Atl.  478,  or  to  claim  exempticn  en- 
tirely from  liability,  as  fn  Willock  v.  Penn- 
sylvania R.  Co.  166  Pa.  184,  27  L.  R.  A.  228, 
30  Atl.  948.  But  because  the  contract  was 
made  in  New  York,  to  be  performed  partly 
in  New  York  and  partly  in  Pennsylvania,  it 
is  contended  that  the  law  of  New  York 
should  govern  the  case.  It  may  be  noted 
here  that  while  the  contract  contains  an  ac- 


fomm  to  appiy  the  same.  Again,  there  is  an 
apparent  exception  to  the  principle  that  the 
Intention  of  the  parties  is  the  ultimate  crite- 
rion when  the  court  treats  a  particular  ques- 
tion as  one  of  general  commercial  law,  and  de- 
termines the  same  according  to  the  rule  as 
held  by  the  courts  of  the  forum,  without  ref- 
erence to  the  decision  of  the  courts  of  the 
other  jurisdiction  (see  infra,  I.  c).  Theoreti- 
cally, cases  of  this  kind  do  not  establish  an  ex- 
ception to  the  general  principle  that  the  In- 
tention Is  the  ultimate  criterion,  nor  to  the 
subordinate  rule  based  upon  the  presumed  Inten- 
tion of  the  parties  In  that  respect,  since  they 
do  not  deny  that  the  law  of  the  place  desig- 
nated by  the  parties  is  to  govern,  but  merely 
assume  to  determine,  by  reference  to  the  prece- 
dents at  the  forum,  what  the  law  of  that  place 
Is  upon  the  point  in  question  when  it  is  non- 
statutory. 

b.  Presumed  intention;  eubaidiary  rulet. 

1.  When    transportation    toholly    within    one 
state. 

When,  as  is  usually  the  case,  the  parties  do 
not,  by  the  express  terms  of  their  contract,  des- 
ignate the  governing  law,  their  intention  in 
this  respect  must  be  Inferred  or  presumed.  The 
general  principle,  applicable  to  all  classes  o£ 
contracts,  is  that,  in  the  absence  of  extrinsic 
circumstances  Indicating  a  contrary  intention 
the  parties  are  presumed  to  contract  with  ref- 
erence to  the  law  of  the  place  of  performance, 
rather  than  the  law  of  the  place  where  the 
contract  is  made.  In  tbe  exceptional  case  when 
no  part  of  the  transportation  is  to  take  place 
within  the  state  where  the  contract  Is  made, 
this  principle  has  a  clear  field  of  operation ; 
and,  by  the  application  thereof  in  such  cases, 
it  has  been  held:  That  a  Pennsylvania  stat- 
ute limiting  the  amount  of  carrier's  liability 
for  baggage  does  not  apply  to  a  contract  by  a 
New  Jersey  corporation  to  transport  baggage 
from  Philadelphia  to  Atlantic  City.  Brown  v. 
Camden  &  A.  R.  Co.  83  Pa.  316.  The  decision, 
Judged  from  the  opinion  in  the  case,  was  upon 
the  ground  that  tbe  law  of  the  place  of  per- 
formance of  the  contract  prevails  over  the  law 
of  the  place  where  it  is  made ;  and  was  ren- 
dered upon  the  assumption  that  the  entire 
transportation  was  to  take  place  within  the 
Jurisdiction  of  New  Jersey.  This  Is  appar- 
ent, not  only  firom  the  express  statement  in  the 
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opinion  to  that  effect,  but  from  the  fact  that 
the  court,  in  answer  to  the  argument  that  part 
of  the  undertaking  was  to  carry  the  plaintiff 
and  his  baggage  across  the  Delaware  t^  Cam- 
den and  so  in  part  within  the  limits  of  Penn- 
sylvania, said  that  the  river  was  con- 
terminous between  Pennsylvania  and  New  Jer- 
sey, and  that  the  Inhabitants  of  both  have 
equal  rights  of  navigation  and  passage.  In 
view  of  the  pains  which  the  court  thus  took 
to  locate  the  entire  transportation  in  New  Jer- 
sey, it  is  difficult  to  understand  how  this  case 
can  properly  be  regarded  as  authority  for  the 
broad  proposition  in  Hdghis  v.  Pennsylvania 
R.  Co.,  that  the  law  of  the  place  of  the  loss 
or  injury  governs,  though  the  contract  is  made 
and  the  transportation  commences  in  another 
state.  The  difficulty  of  regarding  the  decision 
in  the  Brown  Case  as  an  authority  for  that 
proposition  is  increased  by  the  statement  in  the  ' 
opinion  in  that  case  that  it  would  not  have 
made  any  difference  if  It  had  appeared  that  the 
baggage  had  been  stolen  or  lost  at  the  wharf 
in  Philadelphia. 

It  would  seem  that  the  decision  In  Burnett 
V.  Pennsylvania  R.  Co.  176  Pa.  45,  34  Atl.  972, 
relied  upon  in  Hoguks  v.  Pennsylvania  R. 
Co.,  might  also  be  referred  to  the  general  prin- 
ciple that  the  law  of  the  place  of  performance 
presumably  governs  when  no  part  of  the  trans- 
portation is  to  take  place  within  the  state 
where  the  contract  is  made;  for  It  will  be 
observed  that  In  this  case,  as  in  the  Brown 
Case  previously  cited,  no  part  of  the  transpor- 
tation under  the  contract  was  to  take  place  in 
the  state  where  the  contract  was  made.  The 
opinion  appears  to  apply  tbe  rule  of  Pennsyl- 
vania that  a  common  carrier  cannot,  by  a  stip- 
ulation in  a  free  pass,  exempt  itself  from  lia- 
bility for  negligence,  upon  the  ground  that 
tbe  service  was  to  be  rendered  In  Pennsylvania, 
and  that  Pennsylvania  was  the  place  of  per- 
formance, although  it  is  stated  incidentally  in 
that  connection  that  the  defendant  was  a  Penn- 
sylvania corporation,  and  that  the  Injury  oc- 
curred in  the  operation  of  its  road  In  Pennsyl- 
vania. 

The  cose  of  Fairchild  v.  Philadelphia,  W.  & 
B.  R.  Co.  148  Pa.  527,  24  Ati.  79,  relied  upon 
in  FIUGHES  V.  Pennsylvania  R.  Co.,  is  dis- 
cussed in  infra,  I.  b.  2,  (b)  ;  and  the  case  of 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sheppard, 
58  Ohio  St.  68,  46  N.  E.  61,  in  infra,  I.  b,  2, 
(a). 
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knowledgment  that  Grady  had  the  option  to 
ship  the  horse  at  a  higher  rate,  with  in- 
creased liability,  yet,  as  a  matter  of  fact,  no 
such  offer  was  made,  'nie  evidence  shows 
that  the  freight  agent  at  Albany  did  not 
know  the  amount  of  the  charges,  and  the 
blanks  for  the  amounts  were  not  filled  in. 
The  case  of  Burnett  y.  Pennsylvania  R.  Co. 
176  Pa.  45,  34  Atl.  972,  seems  to  be  decisiye 
of  the  question  now  before  us.  In  that  ease 
the  plaintiff  was  an  employee  of  defendant 
at  Trenton,  New  Jersey.  He  applied  for 
and  obtained  free  transportation  from  Tren- 
ton to  Elmira,  New  York.  He  received  two 
passes, — one,  from  Trenton  to  Philadelphia, 
which  was  not  in  evidence,  and  the  other, 
an  employee's  trip  pass,  from  Philadelphia  to 
I'ilmira,— -by  the  terms  of  which  he  assumed 


all  risks  of  accident.  He  was  injured  at 
Harrisburg,  Pennsylvania,  through  the  ad- 
mitted negligence  of  the  defendant's  em- 
ployees. It  was  proved  at  the  trial  that  un- 
der the  laws  of  New  Jers^  the  contract  by 
which  the  plaintiff,  in  consideraticm  of  free 
transportation,  assumed  the  risk  of  accident, 
was  valid,  and  that  in  that  state  he  could 
not  recover;  and  it  was  conceded  by  the  de- 
fendant that  in  Pennsylvania  the  decisions 
are  otherwise,  and  that  such  a  contract  will 
not  relieve  a  common  carrier  from  respon- 
sibility for  negligence.  There,  as  in  this 
case,  the  contract  was  valid  in  the  state 
where:  made.  The  transportation  was  safely 
performed  into  this  state,  and  the  injury 
occurred  within  this  state  through  the  neg- 
ligence of  the  carrier.     It  was  held  that  the 


2.  When    transportation   within    ttoo    or   more 
Mtates   or  countries, 

(a)   Theory  that  performance  consists  of  deliv- 
ery only. 

Generally,  part  of  the  transportation  Is  to 
take  place  In  the  state  or  country  where  the 
contract  Is  made,  and,  if  it  is  to  terminate  in 
another,  there  are,  according  to  the  prevailing 
riew,  at  least  two  places  of  performance,  and 
more,  if  the  route  extends  through  other  states 
or  countries.  It  has  been  held  in  Ohio,  how- 
ever, that  even  such  a  contract  has  but  one 
place  of  performance,  viz.,  the  place  where  the 
goods  are  to  be  delivered.  This  position  rests 
upon  the  theory  that  the  performance  of  the 
contract  is  the  delivery  of  the  goods  to  the  con- 
signee, and  that  the  transportaticm  Is  merely 
a  means  of  enabling  the  carrier  to  perform  his 
contract  by  so  delivering  the  goods  at  desti- 
nation. It  has  accordingly  heen  held  in  that 
Btate,  applying  the  presumption  that  the  parties 
intend  to  contract  with  reference  to  the  law 
of  the  place  of  performance,  that  the  validity 
of  a  stipulation  against  liability  for  negligence, 
in  a  contract  made  by  a  carrier  in  Indiana 
to  transport  cattle  from  a  point  in  that  state 
to  a  point  in  Ohio,  is  to  be  determined  by  the 
l.'iw  of  Ohio,  rather  than  the  law  of  Indiana. 
IMtaburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sheppard, 
60  Ohio  St.  68,  46  N.  E.  61. 

It  is  difficult  to  understand  how  this  case 
can  be  regarded  as  authority  for  the  general 
proposition  in  Huohks  v.  Pennsylvania  B. 
Co.,  that  the  law  of  the  place  where  the  loss  or 
injury  occurs  governs.  It  does  appear  in  the 
statement  of  facts  in  the  Ohio  case  that  the 
Injury  occurred  in  Ohio ;  but  the  opinion  ap- 
parently attaches  no  importance  to  that  fact; 
and.  In  view  of  the  principle  upon  which  the 
case  was  decided,  the  decision  would  doubt- 
less have  been  the  same  even  if  the  injury 
had  occurred  in  Indiana.  And  Jacobson  v. 
Adams  Exp.  Co.  1  Ohio  C.  C.  381,  applying 
the  principle  of  the  last  case,  held  that  the 
validity  of  a  stipulation  limiting  the  carrier's 
common- law  liability  in  a  contract  made  In 
New  Yorlc  for  transportation  of  a  package  from 
a  point  in  that  state  to  a  point  in  Ohio  was 
governed  by  the  law  of  Ohio,  notwithstanding 
that  the  property  was  lost  in  New  York. 

In  Curtis  v.  Delaware,  L.  &  W.  R.  Co.  74 
N.  Y.  116,  30  Am.  Rep.  271,  it  was  held  that 
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a  statute  ot  Pennsylvania,  limiting  the  amonnt 
of  the  liability  of  a  common  carrier  for  bag- 
gage'of  a  passenger,  did  not  apply  where  bag- 
gage was  delivered  to  the  carrier  in  Pennsyl- 
vania, to  be  transported  to,  and  delivered  in. 
the  city  of  New  York.  The  decision  is  upon  the 
general  principle  that  the  law  of  the  place  ot 
performance  prevails  over  the  law  of  the  place 
where  the  contract  is  made.  The  court  said, 
the  place  of  final  performance  being  in  the  city 
of  New  York,  although  the  transportation  was 
mostly  through  other  states,  no  reason  existed 
why  a  failure  to  deliver  the  baggage  should  not 
be  controlled  by  the  laws  that  prevail  at  the 
place  of  delivery.  It  appeared  in  this  case 
that  the  baggage  was  brought  safely  to  New 
I'ork  and  was  there  lost  through  the  negli- 
gence of  the  carrier ;  but  the  decision  is  not. 
expressly  at  least,  limited  to  a  case  where 
the  loss  takes  place  in  the  state  of  destination. 

(b).  Theory  that  performance  covers  hoik 
transportation^  and  delivery;  general  prima 
facie  rule. 

As  a  rule  the  courts  take  the  view  that  the 
transportation,  as  well  as  the  delivery  at  des- 
tination, is  a  part  of  the  performance  of  the 
contract;  and  from  this  point  of  view  there 
are  two  or  more  places  of  performance. 

Contract  regarded  as  divisible. 

Viewing  the  contract  in  this  light  It  i( 
possible  to  conceive  of  it  as  divisible  into  part> 
corresponding  to  the  various  places  of  perform 
ance,  and  as  thus  (upon  the  principle  that  th€ 
law  of  the  place  of  performance  governs)  sub- 
jected successively  to  the  law  of  the  place 
.here  the  transportation  commences,  to  that 
of  any  place  through  which  the  route  extends, 
and  to  that  of  the  place  of  destination.  Tblt 
seems  to  be  the  theory  underlying  the  broad 
proposition  in  Hughes  v.  Pennstlvaxia  R.  Co.. 
that  the  contract  is  governed  by  the  law  ol 
the  place  where  the  loss  or  Injury  occurs, 
though  this  proposition  is  broader  than  the 
facts  of  the  case  required.  This  theory  also 
seems  to  lie  at  the  foundation  of  the  casefi 
next  cited. 

In  Carpenter  v.  Grand  Trunk  R.  Co.  72  Me. 
388.  89  Am.  Rep.  340,  the  court  held  that  the 
Maine  statute  declaring  that  the  holder  of  a 
railroad  ticket  shall  have  the  right  to  stop 
over  at  any  of  the  stations  along  the  line  ol 


1908. 


HuGHSS  V.  Penitsylvania  R.  Co. 


617 


respoDBibility  of  the  defendant  was  to  be  de- 
termined by  the  law  of  the  state  where  the- 
contract  was  being  performed,  and  where 
the  Diligence  occurred,  and  recovery  was 
allowed.  In  the  present  case  the  facts  are 
more  strongly  against  the  defendant,  in  that 
it  is  not  the  initial  carrier  under  the  con- 
tract>  and  the  stipulation  upon  the  part  of 
each  carrier  was  against  liability  for  dam- 
ages not  occurring  on  its  portion  of  the 
through  route.  In  Fairchild  y.  Philadelphia, 
W.  d  B,  R.  Co,  148  Pa.  527,  24  Atl.  79,  there 
was  a  contract  for  the  transportation  of  a 
horse  from  Washington,  District  of  Colum- 
bia, through  Pennsylvania,  to  Harkimus, 
New  Jersey.  It  was  injured  t>y  the  negli- 
gence of  the  defendant  while  in  Baltimore, 
Maryland.    The>  contract  contained  a  stipu- 


lation limiting  the  value  of  the  horse  to 
$100.  Suit  was  brought  to  recover  dam- 
ages for  the  injury.  The  court  below  held 
the  contract  to  be  valid,  and,  under  instruc- 
tions, a  verdict  was  rendered  for  $105.50, 
and  judgment  entered  thereon.  This  judg- 
ment was  affirmed;  this  court  saying,  in  a 
per  curiam:  "This  written  contract  was 
made  in  the  District  of  Columbia,  and  is  to 
be  interpreted  by  the  lex  lod  contractus** 
Forepaugh  v.  Delaware,  L.  d  W.  R,  Co,  128 
Pa.  217,  5  L.  R.  A.  608,  18  Atl.  503.  If, 
however,  in  the  performance  of  the  contract, 
the  horse  had  been  carried  into  Pennsyl- 
vania, and  it  had  been  injured  in  this  state, 
the  principle  set  forth  in  Burnett  y.  Penn- 
sylvania R.  Co.  176  Pa,  45,  34  Atl.  972, 
would,  no  doubt,  have  been  applied,  and  the 


the  road,  and  that  his  ticket  shall  be  good  for 
a  passage  for  six  years  from  the  time  It  first 
issued,  only  applied  to  transportation  within 
the  territorial  limits  of  the  state ;  and  conse- 
quently did  not  apply  to  a  ticket  from  Port- 
land to  Montreal  while  the  ticket  was  being 
Qsed  beyond  the  limits  of  the  state.  The  tick- 
et In  this  case  purported,  upon  its  face,  to  be 
good  only  for  a  continuous  trip  within  two 
days  from  date.  The  court  said  that  within 
the  state  of  Maine  a  passenger  could  stop  over 
and  resume  his  journey  at  any  time  within  six 
years,  but  while  using  it  in  New  Hampshire, 
Vermont,  or  Canada,  the  limitation  would  be 
prima  facie  valid,  and  he  can  only  avoid  this 
prima  facie  presumption  by  showing  that  by 
the  law  of  such  places  the  limitation  is  not 
valid.  This  seems  to  imply  that  the  rights  of 
passenger  and  the  validity  of  the  stipulation 
are  successively  governed  by  the  law  of  each 
place  through  which  the  line  of  the  defendant's 
road  extends.  In  a  subsequent  part  of  the 
opinion,  however,  the  court  said  that  the  ques- 
tion, what  law  governs  a  carrier's  contract, 
when  it  stipulates  for  transportation  through 
more  than  one  state  or  country,  and  the  laws 
of  such  states  or  countries  are  not  the  same, 
was  a  difficult  question,  as  to  which  the  au- 
thorities were  confused  and  conflicting,  but 
that  It  was  not  necessary  to  discuss  the  ques- 
tion because  no  conflict  was  shown  to  exist. 

In  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
nep.  434,  the  contract  was  made  in  Ohio  for 
the  transportation  of  freight  from  a  point  in 
that  state  to  a  point  in  New  Hampshire.  The 
contract  was  for  transportation  over  the  lines 
of  seyeral  independent  connecting  carriers,  and 
the  question  was  whether  an  Intermediate  car- 
rier was  responsible  to  the  shipper  for  a  loss 
of  goods  occurring  on  its  line  in  New  York. 
The  court  said  that,  if  the  contract  was  to  have 
been  performed  wholly  in  New  York,  it  would 
clearly  have  been  governed  by  the  laws  of  that 
state,  and  it  was  unable  to  perceive  any  rea- 
son why,  in  respect  to  that  part  which  was 
performed  in  New  .York,  the  law  of  that  state 
ihonld   not   govern. 

In  Gray.v.  Jackson,  51  N.  H.  9,  12  Am. 
Uep.  1,  an  express  company  received  in  New 
Hampshire  a  package  for  transportation  to  a 
point  in  Massachusetts,  beyond  its  own  line. 
The  loss  occurred  in  Massachusetts,  and  the 
murt  seems  to  have  assumed  that  the  law  of 
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Massachusetts  would  govern  as  to  the  liability 
of  the  company  beyond  its  own  line. 

In  Rixford  v.  Smith,  52  N.  H.  365,  13  Am. 
Rep.  42,  the  court,  speaking  of  a  contract  for 
transports  tl(m  of  cattle  from  a  point  in  Ver- 
mont to  a  point  in  New  Hampshire,  said  that, 
so  far  as  the  contract  was  to  be  performed 
in  Vermont,  it  would  seem  that  If  must  be  gov- 
erned by  the  laws  of  that  state.  The  question 
in  this  case  was  as  to  the  liability  of  a  car- 
rier for  loss  or  damage  caused  by  an  Inherent 
defect  in  the  thing  or  animal  carried. 

Contract  regarded  as  entire  and  iDdivisible. 

Most  of  the  cases,  however,  regard  the  con- 
tract as  entire  and  indivisible ;  and  in  this  view 
there  Is  one  contract  to  be  performed  in  part  in 
two  or  more  Jurisdictions. 

Thus,  the  Illinois  supreme  court  said,  in  Illi- 
nois C.  R.  Co.  V.  Beebe,  174  111.  13,  43  L.  R.  A. 
210,  50  N.  E.  1019,  Affirming  69  111.  App.  363, 
with  reference  to  a  contract  made  in  Iowa  for 
the  transportation  of  live  stock  to  a  point  in 
Indiana,  the  loss  complained  of  having  oa- 
curred  in  Illinois :  "If,  however,  the  contract 
be  regarded  as  one  which  was  to  be  partly  per- 
formed in  Iowa  and  partly  in  Illinois,  it  yet 
must  be  said  of  it  that  it  is  a  contract  \«hlch 
is  entire  and  indivisible.  'If  a  contract  be  en- 
tire and  indivisible,  and  is  to  be  partly  per- 
formed in  the  state  where  it  is  made  and  partly 
in  another,  then  the  led?  loci  contractus,  or  the 
law  of  the  state  where  it  is  made,  governs 
as  to  its  validitv ;  and  if  invalid  there,  it  is 
invalid  everywhere  else.'  .  .  .  Inasmuch, 
therefore,  as  the  contract  under  the  construction 
contended  for  by  appellant  was  partly  to  be 
performed  in  Iowa,  it  must,  as  to  its  validity, 
nature,  obligation,  and  interpretation,  be  gov- 
erned by  the  law  of  Iowa." 

So,  in  McDaniel  v.  Chicago  &  N.  W.  R.  Co.  24 
Iowa,  412,  the  court,  referring  to  a  contract 
made  in  Iowa  for  the  shipment  of  cattle  from 
a  point  in  that  state  to  a  point  in  Illinois,  said 
that   the  contract   was   entire   and   indivisible. 

The  validity  of  a  stipulation  in  a  bill  of 
lading  limiting  the  carrier's  liability  depends 
upon  the  law  of  the  state  of  the  contract. 
The  carrier's  contract  does  not  vary  with  each 
jurisdiction  in  which  it  may  be  partially  per- 
formed, for  the  service  rendered  is  single,  the 
transportation  performed  and  the  liability  as- 
sumed being  the  measure  on  the  one  side  by 


518 


Pennsylvania  Supbeme  Coubt. 


Afb., 


limitation  of  liabilily  held  void.  In  the 
FairchUd  Caee  nothing  is  said  about  the  law 
of  Maryland,  whei'e  the  injury  occurred, 
though,  as  a  matter  of  fact,  the  limitation  of 
liability  was  valid  in  that  state,  as  appears 
in  Brehme  v.  Dinsmore,  25  Md.  328.  The 
FairchUd  Case,  when  properly  understood, 
is  authority  only  for  the  proposition  that 
a  contract  containing  a  limitation  of  lia- 
bility, made  in  a  state  where  it  is  valid, 
will  be  enforced  in  this  state,  when  an  in- 
jury occurs  in  the  course  of  transportation 
through  a  state  where  such  a  contract  is  not 
contrary  to  public  policy.  It  is  only  an  ap- 
plication of  the  doctrine  of  Forepaugh  v. 
Delaware,  L.  d  W.  R,  Co.  128  Pa.  217,  5  L. 
R.  A.  508,  18  Atl.  503,  to  a  slightly  differing 
state   of  facts.    The  reference  to   Hart   v. 


Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed. 
717,  5  Sup.  Ct.  Rep.  151,  could  only  have 
been  to  show  the  law  of  the  District  of 
Columbia;  for  in  Qrogan  v.  Adams  Exp. 
Co.  114  Pa.  523,  60  Am.  Rep.  360,  7  Atl.  134, 
this  court  expressly  refused  to  follow  the 
Hart  C<ise. 

A  distinction  may  well  be  made  between 
contracts  of  a  general  nature,  and  those  of 
common  carriers  of  goods  through  several 
states.  Much  stress  is  laid  in  the  brief  of 
appellants  upon  the  opinion  of  Justice  Brad- 
ley in  Morgan  v.  "New  Orleans,  M.  d  T.  R, 
Co,  2  Woods,  244,  Fed.  Cas.  No.  9,804.  The 
contract  in  that  case  was  made  in  New  York, 
to  be  performed,  in  an  iniportant  part,  there, 
and  in  part  by  the  building  of  a  railroad  in 
Louisiana.     Another  important  part  was  to 


which  the  compensation  to  be  paid  on  the  other 
Bide  is  determined.  Plttman  y.  Pacific  Bzp. 
Co.   24  Tex.   Civ.   App.   595,   59   S.   W.   949. 

Regarding  the  contract  in  this  light,  tlie 
court  is  confronted  with  two  conflicting  pre- 
sumptions,— that  is,  the  presumptions  that  the 
parties  Intended  to  contract  with  reference  to 
the  law  of  each  place  of  performance.  In  this 
dilemma,  the  courts,  as  stated  in  Morgan  v. 
New  Orleans,  M.  &  T.  R.  Co.  2  Woods.  244, 
Fed.  Cas.  No.  9.S04,  usually  fall  back  on  the 
general  rule  that  a  contract  Is  to  be  governed 
by  the  law  of  the  place  ytikere  It  is  made,  since 
Id  such  case  there  are  two  equal  and  opposite 
presumptions,  and  neither  of  them  can  pre* 
vail. 

It  Is  accordingly  well  established  by  the 
weight  of  authority  as  a  prima  facie  rule, — 
which,  however,  Is  subject  to  be  displaced  when 
the  circumstances  Indicate  a  contrary  intention, 
— that  the  nature,  obligation,  and  Interpretation 
(Including  the  validity  of  particular  stipula- 
tioDs)  of  a  contract,  made  In  one  state  or 
country  for  the  transportation  of  persons  or 
property  from  a  point  in  that  state  to  a  point 
in  another,  are  to  be  governed  by  the  law  of  the 
state  where  the  contract  is  made  and  the  trans- 
portation commences.  The  cases  sustaining 
this  rule  are  cited  in  connection  with  the  par- 
ticular matters  to  which  the  rule  has  been  ap- 
plied. The  general  principle  which  these  cases 
apply  to  specific  matters  is  well  stated  in  the 
following  case : 

The  general  rule  that  contracts  are  to  be 
governed  as  to  their  nature,  their  validity,  and 
their  interpretatl(Hi  by  the  law  of  the  place 
where  they  are  made,  unless  It  clearly  appears 
that  the  contracting  parties  had  some  other 
law  In  view,  applies  to  contracts  of  common 
carriers  for  the  transportation  of  merchandise. 
Brockway  v.  American  Exp.  Co.  171  Masa  158, 
50    N.    E.    626. 

It  will  be  observed  that  there  is  a  distinction, 
in  respect  of  divisibility,  between  the  contract 
Involved  in  Hughes  v.  Pennsylvania  R.  Co. 
and  a  contract  for  transportation  by  a  single 
carrier  from  a  point  In  one  state  to  a  point  In 
another.  A  contract  of  the  former  kind,  espe- 
cially when,  as  in  the  Hughes  Casb^  there  is  an 
express  stipulation  confining  the  liability  of 
each  carrier  to  its  own  route,  may  be  regarded 
as  divisible  without  denying  that  a  contract 
of  the  latter  class  is  entire  and  indivisible. 
Even  in  the  absence  of  the  broad  proposition  ap- 
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parently  laid  down  in  the  Huohes  Case,  that 
the  law  of  the  place  where  the  loss  or  injury 
occurs,  governs,  the  distinction  in  respect  of  the 
divisibility  above  pointed  out  will  scarcely  suf- 
fice to  reconcile  the  decision  in  the  Hughes 
Case  with  the  general  rule  above  stated,  that 
the  contract  is  governed  by  the  law  of  the 
state  where  it  Is  made,  and  where  the  trans- 
portation thereunder  commences;  for,  regard- 
ing the  contract  of  the  Pennsylvania  company 
as  a  separate  contract,  independent  of  that  of 
the  initial  carrier,  its  contract  must  be  regard- 
ed as  made  in  New  Jersey,  where  the  transfer 
to  its  line  from  the  initial  line  took  place;  and 
under  the  general  rule  the  contract  would, 
therefore,  be  subjected  to  the  law  of  New  Jer- 
sey, rather  than  the  law  of  Pennsylvania.  It 
is  dlflicult  to  understand  how  the  decision  In 
FairchUd  v.  Philadelphia,  W.  &  B.  R.  Co.  148 
Pa.  527,  24  Atl.  79,  can  be  regarded  as  an  au- 
thority against  the  general  rule.  Upon  the  oth- 
er hand,  it  seems  directly  to  support  and 
apply  such  rule.  As  is  stated  in  the  opinion  in 
the  Hughes  Case,  nothing  is  said  in  the  opin- 
ion in  the  FairchUd  Case  about  the  law  of 
Maryland,  where  the  injury  occurred.  The  on- 
ly reference  in  the  FairchUd  Case  to  the  law 
of  Maryland,  so  far  as  the  report  of  the  case 
shows,  was  the  statement  in  the  charge  of  the 
lower  court  that  the  law  of  Washington  and 
the  law  of  Maryland  were  the  same.  The  de- 
cision, however,  was  expressly  referred  to  the 
law  of  the  District  of  Columbia  aa  the  place 
where  the  contract  was  made;  and  there  is 
no  intimation  in  the  opinion  that  the  law  of 
Maryland,  where  the  injury  occurred,  would 
have  governed  if  it  had  been  different  from 
the  law  of  the  District  The  statement  in  an- 
other part  of  the  opinion  in  the  Hughes  Casb, 
that  the  law  of  Maryland  was  enforced  in  the 
FairchUd  Case  because  the  injury  occurred  in 
that  state,  is  at  least  misleading,  since,  as  al- 
ready shown,  the  court  expressly  applied  the 
law  of  the  District  of  Columbia  in  that  case, 
and  the  fact  that  that  law  was  the  same  as  the 
law  of  Maryland  (even  assuming  that  that  fact 
was  before  the  court  in  the  FairchUd  Case) 
scarcely.  Justifies  the  statement  that  the  law 
of  Maryland  was  enforced  because  the  injury 
occurred  in  that  state. 

In  The  Oranmore,  24  Fed.  922,  the  validity 
of  a  stipulation  exempting  the  carrier  from  iia- 
blllty  was  determined  by  the  law  of  England, 
and    the   stipulation    was   accordingly    upheld. 
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be  performed  in  Alabama,  and  perhaps  other 
important  parts  in  other  states.  The  court 
held  that,  where  a  contract  is  to  be  per- 
formed in  several  jurisdictions,  there  could 
be  no  presumption  that  the  parties  had  in 
view  the  laws  of  each  of  these  jurisdictions, 
as  the  law  that  was  to  govern  the  contract, 
and  therefore  held  that  it  was  governed  by 
the  law  of  New  York,  where  it  was  made. 
But  it  will  be  noticed  that  the  case  did  not 
involve  the  law  of  common  carriers,  but  only 
a  contract  relating  to  a  matter  about  which 
the  parties  were  free  to  contract,  and 
against  which  there  was  no  public  policy  of 
any  state.  The  inquiry  was  therefore  prop- 
erly confined  to  ascertaining  the  intention  of 
the  parties  to  the  agreement.  But  a  con- 
tract for  the  carriage  of  goods  is  not  one  as 


to  which  parties  are  entirely  free  to  contract. 
Judge  Sulzberger,  in  his  charge  in  this  case, 
aptly  said:  "There  are,  however,  limita- 
tions upon  the  right  of  contract.  There  is 
a  certain  field  of  human  activity  over  which 
the  state  assumes  supreme  control  by  virtue 
of  its  sovereignty,  and  when  the  state  de- 
clares its  policy,  which  we  call  'public  pol- 
icy,' upon  these  questions,  then  the  right  of 
private  contract  is  utterly  abolished  to  that 
extent."  It  will  not  do,  therefore,  to  apply 
to  the  contracts  of  common  carriers  all  the 
principles  that  may  apply  to  other  contracts. 
When  courts  declare  a  contract  void  as 
against  public  policy,  they  are  not  declaring 
the  intention  of  the  parties,  as  in  the  ordi- 
nary case,  but  are  acting  under  the  obliga- 
tion of  the  higher  law,  which  requires  the 


notwithstanding  that  the  contract  was  made  in 
Baltimore,  with  the  agents  of  a  line  of  Brit- 
ish steamers,  for  the  transportation  of  cattle 
from  Baltimore  to  Liverpool.  In  this  case, 
however,  the  Cbntract  expressly  provided  that 
any  questions  arlshig  under  it  should  be  de- 
termined by  the  law  of  England.  This  deci- 
sion, therefore,  does  not  conflict  with  the  de- 
cisions previously  cited  in  this  subdivision.  It 
is,  however,  contrary  to  the  rule  subsequently 
established  by  the  decisions  of  the  Federal 
courts,  since  those  courts  now  regard  the  en- 
forcement of  such  a  stipulation  as  contrary  to 
the  public  policy  of  the  United  States,  and 
such  stipulations  are  accordingly  held  invalid, 
without  reference  to  the  law  designated  by  the 
parties. 

As  affected   by   law   of   corporation's   domlcil. 

Of  course,  if  restrictions  on  the  cfirrier*8 
right  to  contract  are  imposed  by  its  charter,  or 
by  a  statute  of  its  domicil  defining  the  powers 
of  railroad  corporations,  such  restrictions  at- 
tach wherever  the  contract  is  made  or  per- 
formable,  and  wherever  the  action  may  be 
brought,  unless  their  enforcement  In  a  particu- 
lar case  would  be  contrary  to  the  public  policy 
of  the  forum ;  but  general  statutory  or  constl- 
tntional  provisions  of  the  carrier's  domicil  re- 
lating to  carrier's  contracts  are  not  regarded 
as  limitations  upon  its  powers  accompanying 
it  wherever  it  may  contract.  This  is  assumed 
in  nearly  all  the  cases  cited  in  the  note,  and 
is  expressly  held  in  the  two  cases  next  cited. 

In  Thomas  v.  Wabash,  St.  L.  &  P.  R.  Co.  4 
Inters.  Com.  Rep.  S02.  63  Fed.  200,  It  was  held 
that  a  statute  of  Illinois,  where  the  carrier 
was  incorporated,  forbidding  carriers  to  limit 
their  common-law  liability,  did  not  apply  to  a 
contract  made  in  Tennessee  for  a  through  car- 
riage of  cotton  from  a  point  in  that  state  to 
a  point  !n  Massachusetts.  This  decision  was 
affirmed  in  19  C.  C.  A.  88,  34  U.  S.  App.  404, 
"1  Fed.  481,  without,  however,  passing  upon 
this  question. 

And  so  it  was  held  In  Tecumseh  Mills  v. 
T.oulEvllle  &  N.  R.  Co.  108  Ky.  572,  49  L.  R. 
A.  567,  57  S.  W.  9.  that  the  prohibition  by  the 
Kentucky  Constitution  of  contracts  by  com- 
mon carriers  stipulating  for  relief  from  their 
common-law  liability  does  not  make  it  unlaw- 
ful for  a  railroad  company,  Incorporated  in  that 
^ttLte,  to  make  a  contract  in  another  state  llmit- 
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ing  its  liability  for  a  transportation  of  goods 
between  points  In  other  states,  and  which  is  to 
be  performed  entirely  outside  of  Kentucky. 

In  Brown  v.  Camden  &  A.  R.  Co.  83  Pa.  316, 
the  fact  that  the  carrier  was  a  corporation 
of  New  Jersey,  whose  law  was  applied,  is 
mentioned,  but,  as  already  shown  (aupra,  I. 
b,  1),  that  was  not  the  ground  of  the  decision. 
The  same  Is  true  of  Huqubs  v.  Pbnnstlvania 
R.  Co. 

Suggested  distinction  as  to  divisibility. 

The  general  rule,  which,  as  already  shown, 
rests  upon  the  view  that  the  contract  is  en- 
tire and  indivisible,  is  applied  by  the  majority 
of  the  cases,  without  reference  to  the  place 
where  the  supposed  violation  of  the  contract 
occurred, — at  least  when  the  particular  ques- 
tion before  the  court  concerns  the  validity  of 
a  stipulation,  or  the  applical}illty  of  a  ruie  of 
construction  (e.  g.,  a  general  stipulation  lim- 
iting the  common-law  liability  of  a  carrier) 
that  may  be  called  into  operation  by  an  act 
or  event  done  or  occurring  at  the  point  of 
shipment,  at  any  point  along  the  line  of  car- 
riage, or  at  the  point  of  destination.  They 
thus  avoid  the  inconvenience  of  subjecting  the 
contract  in  this  respect  successively  to  the 
laws  of  the  different  places  of  performance. 
But  when  the  stipulation  or  rule  relates 
exclusively  to  matters  occurring  at  the  place 
of  delivery,  and  cannot,  under  any  circum- 
stances, have  any  bearing  on  matters  occurring 
elsewhere,  it  Is  not  apparent  why  the  law  of 
the  place  of  destination  should  not  govern. 
Relatively  to  such  matters,  the  place  of  des- 
tination is  the  sole  place  of  performance. 

The  case  of  Pope  v.  Nickerson,  3  Story, 
465,  Fed.  Cas.  No.  11,  274,  seems  to  he  author- 
ity for  this  distinction.  It  was  held  in  that 
case  that  the  authority  of  a  master  to  bind 
the  owners  of  a  vessel  was  to  be  determined 
by  the  law  of  the  place  where  the  owners  re- 
sided and  the  authority  was  conferred;  hut 
the  court  said  that  the  question  as  to  what 
would  be  an. effectual  delivery  of  goods  under 
a  bill  of  lading  executed  by  the  master  would 
be  determined  by  the  law  of  the  place  where 
such  delivery  was  to  be  made. 

While  the  courts  do  not  often  draw  the 
distinction  above  suggested,  there  seems  to 
be  a  tendency  to  apply  a  rule  prevailing  at 
the  point  of  destination*  and  which  is  necessa- 
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enforcement  of  that  which  is  for  the  puhlic 
good.  Where  a  contract  containing  a  stip- 
ulation limiting  liability  for  negligence  is 
made  in  one  state,  but  with  a  view  to  its 
performance  by  transportaticm  through  or 
into  one  or  more  other  states,  we  see  no  rea- 
son why  it  should  not  be  construed  in  ac- 
cordance with  the  law  of  the  state  where  its 
negligent  breach,  causing  injury,  occurs.  If 
such  a  contract  comes  under  construction 
in  a  state  like  Pennsylvania,  whose  policy 
prohibits  such  exemption,  and  the  injury 
has  occurred  in  a  state  where  the  contract 
is  valid,  the  stipulation  will  be  enforced,  as 
in  Faiepaugh  v.  Delaucare,  L.  d  W.  R.  Co. 
and  in  Fairchild  v.  Philadelphia,  W.  d  B.  R, 
Co.  But  if  the  injury  has  taken  place  with- 
in  its  limits,   it  will   declare  the  contract 


null  and  void,  as  in  Burnett  t.  Pennsyhania 
R.  Co.  In  the  Fairchild  Case,  as  the  injury 
occurred  in  Maryland,  this  court  enforced 
the  law  of  that  state.  If  the  injury  to  the 
horse  had  been  delayed  until  in  the  course  of 
the  journey  it  had  reached  Pennsylvania, 
our  own  law  of  public  policy  would  have 
controlled.  This  principle  is  maintained  in 
Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep. 
434.  In  that  case  the  transportation  was 
from  Toledo,  Ohio,  to  Concord,  New  Hamp- 
shire. The  goods  were  lost  on  their  passage 
through  New  York,  and  the  court  said  that, 
if  it  is  to  "be  executed  partially  in  New- 
York,  we  perceive  no  reason  why,  in  re- 
spect to  that  part,  the  law  of  that  state 
should  not  govern;  and  such  is  the  doc- 
trine laid  down  in  Story,  Contr.  §  655."    To 


rlly  limited  to  matters  occurring  there,  with- 
out reference  to  the  rule  prevailing  at  the 
place  where  the  contract  was  made  and  the 
transportation  commenced.     Thus : 

The  duty  and  liability  of  a  common  carrier 
with  respect  to  the  care  of  the  property  after 
arrival  at  destination,  upon  a  shipment  of 
goods  from  a  point  in  South  Carolina  to  a 
point  in  Georgia,  are  determined  by  the  law 
of  Georgia.  Springs  v.  South  Bound  R.  Co. 
46  8.  C.  104,  24  S.  E.  166.  In  this  case  the 
bill  of  lading  contained  a  stipulation  that  the 
goods,  on  arrival  at  the  place  of  destination, 
are  at  the  risk  of  the  owner.  It  was  held 
that  such  stipulation  was  Invalid,  but  it  was 
apparently  invalid  according  to  the  law  of  both 
Georgia  and  South  Carolina. 

The  point  of  the  distinction  above  suggested 
Is  not  that  the  particular  act  or  event  which 
creates  the  occasion  for  the  application  of  a 
rule  or  stipulation  is  of  such  a  nature  that  it 
can  only  occur  at  the  place  of  destination,  but 
that  the  rule  or  stipulation  Itself  is  necessarily 
confined  to  acts  or  events  occurring  there,  and 
cannot,  under  any  circumstances,  operate  upon 
acts  or  events  occurring  elsewhere.  To  illus- 
trate :  If  it  Is  a  question  as  to  the  effect  of  a 
general  stipulation  limiting  the  carrier's  com- 
mon-law liability  upon  the  duty  of  the  carrier, 
even  with  respect  to  acts  that  can  only  be  per- 
formed at  the  place  of  destination,  the  case 
may,  perhaps,  fail  within  the  operation  of  the 
principle  that  the  performance  of  the  contract 
Is  entire  and  indivisible,  and  therefore  within 
the  rule  that  the  law  of  the  place  where  the 
contract  was  made,  and  the  transportation  com- 
menced, governs,  since  by  its  terms  such  stip- 
ulation is  equally  applicable  to  acts  or  events 
occurring  at  other  places ;  and  It  would,  per- 
haps, be  inconvenient  to  subject  the  same  stip- 
ulation to  the  laws  of  different  places  according- 
ly as  the  act  or  event  which  furnishes  the  oc- 
casion of  its  application  occurs  in  one  or  an- 
other of  those  places.  But,  if  it  is  a  question 
as  to  the  effect  of  a  stipulation  that  is  by  its 
terms  limited  to  matters  that  can  only  occur 
at  the  point  of  destination,  or  as  to  the  appli- 
cability of  a  rule  that  is,  by  its  terms,  con- 
fined to  the  duty  of  the  carriers  at  the  place 
of  destination  (e.  g,,  a  rule  that  the  carrier's 
liability  as  such  shall  continue  for  a  reasonable 
time  after  the  arrival  at  destination),  the  In- 
convenience before  pointed  out  does  not  ex- 
ist ;  and  it  is  not  apparent  why  in  such  case  the 
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validity  of  the  stipulation  should  not  be  de- 
termined by  the  law  of  the  place  of  destination* 
or  why  the  rule  of  law  prevailing  at  that 
place  should  not  be  applied. 

Effect  of  extrinsic  circumstances. 

Reverting  again  to  the  general  rule  that  the 
law  of  the  place  where  the  contract  was  made 
and  the  transportation  commenced  Is  the  gov- 
erning law,  it  is  to  be  remembered  that  that 
rule,  being  based  upon  the  presumed  intention 
of  the  parties,  is  prima  facie  only,  and  yields 
to  circumstances  indicating  an  intention  con- 
trary to  the  presumed  intention  upon  which 
It  rests.  Most  of  the  cases,  in  stating  the  gen- 
eral rule,  qualify  it  by  the  proviso  that  the 
circumstances  do  not  Indicate  a  contrary  inten- 
tion. In  this  connection,  it  Is  necessary  to 
consider  the  effect  of  a  principle  that  has  been 
extensively  applied  in  cases  involving  conflict- 
ing usury  laws,  via.,  that  parties  are  presumed 
to  contract  with  reference  to  a  law  that  will 
uphold,  rather  than  one  that  will  invalidate* 
their  contract.  In  order  to  give  to  this  prin- 
ciple any  possible  effect  it  may  have  had  upon 
the  decisions  in  cases  that  do  not  express- 
ly refer  to  it,  it  is  pointed  out,  in  connection 
with  the  cases  cited  in  the  subsequent  subdi- 
visions, involving  the  validity  of  stipulations 
in  carrier's  contracts,  whetiier  the  law  that 
was  applied  oi>erated  to  uphold  the  stipulation, 
or  otherwise. 

The  applicability  and  effect  of  the  principle 
have,  however,  been  expressly  recognised  or 
denied  in  the  following  cases: 

In  Re  Missouri  S.  S.  Co.  L.  R.  42  Ch.  Dlv. 
321,  58  L.  J.  Ch.  N.  S.  721,  61  L.  T.  N.  S. 
316,  37  Week.  Rep.  696,  it  was  held  by  the 
court  of  appeal  that  a  stipulation  exempting  the 
carrier  from  liability  for  negligence  in  a  con- 
tract made  in  Massachusetts  between  an  Amer- 
ican citizen  and  a  British  shipowner  for  tne 
transportation  of  cattle  from  Boston  to  Eng- 
land in  a  British  ship  was  valid,  and  would  be 
enforced  by  an  English  court,  notwithstanding 
that  it  was  invalid  by  the  law  of  Massachu- 
setts. The  decision  is  upon  the  ground  that, 
under  all  the  circumstances  of  the  case,  includ- 
ing the  circumstance  that  the  stipulation  would 
be  valid  by  the  law  of  England,  but  Invalid  by 
the  law  of  Massachusetts,  the  ordinary  pre- 
sumption that  the  parties  must  be  presumed 
to  have  contracted  with  reference  to  the  law 
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the  same  effect  is  PitUhurgh,  0.  C.  d  8t.  L. 
R.  Co.  T.  Sheppard,  56  Ohio  St.  60,  46  N.  E. 
61.  This  principle  involves  no  ^eater  diffi- 
culty, as  to  proof,  than  the  attempt  to  re- 
cover under  a  limitation  of  liability.  In 
either  case,  negligence  is  a  fact  to  be  proven 
as  to  time  and  place,  aa  any  other  fact. 

Careful  consideration  of  the  contract  and 
of  the  evidence  shows  that  the  contract  in 
this  case  was  not  entire,  either  as  to  the 
obligation  of  the  carrier  to  transport,  or  of 
the  shipper  to  pay  the  freight.  The  New 
York  Central  Railroad  made  no  contract  for 
itself  beyond  its  own  lines.  It  acted  as 
agent  only  for  the  connecting  carrier.  It  is 
the  same  as  though  each  carrier  had  sep- 
arately agreed  to  transport  over  its  own 
line.     And  the  freight  charges  were  shown 


to  be  made  up  of  two  distinct  sums ;  one  be- 
ing the  amount  from  Albany  to  Jersey  City, 
and  the  other  from  Jersey  City  to  Cynwyd. 
No  case  has  come  under  notice,  directly  de- 
ciding that  such  a  contract  is  severable. 
But  in  Well8  v.  Thomas,  27  Mo.  17,  72  Am. 
Dec.  228,  the  ruling  is  such  as  to  indicate 
that,  in  the  opinion  of  the  court,  the  bill  of 
lading  issued  in  that  case,  covering  lines  of 
several  carriers,  was  not  an  entire  contract. 
The  third  assignment  of  error  suggests 
that  the  entry  of  judgment  is  in  conflict 
with  the  Interstate  Commerce  Act  of  Con- 
gress. This  seems  to  be  an  afterthought,  as 
there  is  no  indication  in  the  record  that 
this  question  was  raised  or  considered  in  the 
court  below.  It  is  not  apparent  how  the  act 
can  have  aAy  application  to  this  case.     It 


of  the  place  where  the  contract  was  made  is 
oTercome,  and  that  the  parties  must  be  re- 
garded as  having  contracted  with  reference  to 
the  law  of  England.  The  decision  Is  upon  the 
assumption  that  the  law  of  Massachusetts  does 
not  prohibit  the  introduction  of  such  a  stipula- 
tion into  the  contract,  but  that  the  stipulation, 
being  obnoxious  to  the  public  policy  of  Massa- 
chasetts,  la  void  merely,  and  not  Illegal,  ac- 
cording to  the  law  of  Massachusetts. 

In  the  foregoing  case  It  will  be  observed 
that  the  elrcumstance  that  the  stipulation  was 
yalld  by  the  law  of  the  place  of  destination,  but 
Invalid  by  the  law  of  the  place  where  the  con- 
tract was  made  and  the  transportation  com- 
menced, was  regarded  as  sufBclent,  In  connec- 
tion with  other  circumstances,  to  overcome  the 
general  prima  facie  rule  that  the  law  of  the 
latter  place  governs.  In  the  four  cases  next 
cited  It  will  be  observed  that  the  circumstance 
that  the  stipulation  was  valid  by  the  law  of 
the  place  where  the  contract  was  made  and  the 
transportation  commenced,  and  Invalid  by  the 
law  of  the  place  of  destination,  was  regarded 
as  strengthening  the  general  prima  facie  rule. 

Thus,  in  Peninsular  &  O.  Steam  Nav.  Co.  v. 
Shand,  3  Moore  P.  C.  C.  N.  S.  272,  6  New  Re- 
ports. 387,  11  Jur.  N.  S.  771,  12  L.  T.  N.  S. 
808,  13  Week.  Rep.  1049,  it  was  held  that  the 
validity  of  a  stipulation,  in  a  contract  made 
in  England  for  the  transportation  of  a  pas- 
senger by  an  English  vessel  belonging  to  an 
English  company  from  Southampton  to  Mauri- 
tius (where  the  French  law  prevailed)  exempt- 
ing the  carrier  from  liability  for  loss  or  deten- 
tion of  passenger's  baggage,  was  to  be  deter- 
mined by  the  law  of  England,  and  not  by  the 
law'  of  France.  The  decision  was  placed  upon 
the  general  principle  that  the  law  of  the  place 
where  a  contract  was  made  governs  as  to  its 
nature,  obligation,  and  interpretation,  upon  the 
presumption  that  the  parties  intended  to  con- 
tract with  reference  to  it.  The  court  regarded 
the  circumstance  that  the  stipulation  was  valid 
by  the  law  of  England,  but  invalid  by  the  law 
of  France,  as  strengthening  the  presumption 
that  the  parties  Intended  to  contract  with  ref- 
erence to  the  law  of  England. 

In  Talbott  v.  Merchants'  Dispatch  Transp. 
Co.  41  Iowa,  247,  20  Am.  Rep.  689,  the  ques- 
tion was  as  to  the  validity  of  a  stipulation, 
exempting  the  carrier  from  liability  for  loss 
by  lire,  in  a  bill  of  lading  for  goods  shipped 
from  a  point  in  Connecticut  to  a  point  in  Iowa. 
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The  court  seems  to  take  the  view  that,  as  a 
general  rule,  the  law  of  the  place  of  perform- 
ance win  govern,  but  said  that  the  question 
of  diflScuity  was  in  determining  the  place  of 
performance  of  the  contract,  and  Intimated 
that,  Inasmuch  as  the  contract  was  made  In 
Connecticut  and  was  there  partly  performed, 
its  validity  and  effect  should  be  determined  by 
the  law  of  that  state  in  any  event ;  but  the 
conclusion  that  the  law  of  Connecticut  gov- 
erned was  based  upon  the  general  principle 
that,  where  there  are  several  possible  local 
laws  applicable  to  the  case,  that  law  Is  to  be 
applied  which  is  most  favorable  to  the  con- 
tract, it  appearing  in  this  case  that  the  stipu- 
lation was  valid  according  to  the  law  of  Con- 
necticut, but  Invalid  according  to  the  law  of 
Iowa.  The  loss  occurred  while  the  goods  were 
in  Illinois,  and  it  Is  stated  that  the  law  of 
Illinois  on  the  subject  was  the  same  as  that  of 
Connecticut. 

So,  in  Hazel  v.  Chicago.  M.  &  St.  P.  R.  Co. 
82  Iowa,  477,  48  N.  W.  926,  while  the  decision 
upholding  the  validity  of  a  stipulation  limit- 
ing the  amount  of  a  carrier's  liability  seems  to 
rest  upon  the  general  rule  that  the  law  of  the 
place  where  the  contract  was  made  and  the 
transportation  commenced,  governs,  yet  the 
court  said  that  the  fact  that  the  stipulation 
would  be  void  by  the  law  of  Iowa  shows  that 
the  parties  did  not  intend  to  contract  with  ref- 
erence to  the  laws  of  that  state. 

In  Ryan  v.  Missouri,  K.  &  T.  R.  Co.  65  Tex. 
13,  57  Am.  Rep.  589,  the  law  of  Missouri,  rath- 
er than  the  law  of  Texas,  was  applied  in  de- 
termining the  validity  of  a  stipulation  restrict- 
ing the  common-law  liability  of  the  carrier  in 
a  bill  of  lading  Issued  in  Missouri  for  the  trans- 
portation of  goods  from  a  point  in  that  state 
to  a  point  in  Texas.  The  decision,  however.  Is 
not  put  upon  the  ground  that  the  law  of  the 
place  where  the  contract  of  shipment  Is  made 
and  the  transportation  commences  necessarily 
governs.  The  court  said  that,  when  a  contract 
is  not  to  be  wholly  performed  in  any  particular 
state,  but  partly  performed  in  the  state  where 
it  Is  made  and  partly  in  another,  or  several  oth- 
ers, there  is  difficulty  in  laying  down  any  rule 
which  can  be  rested  upon  principles .  entirely 
satisfactory ;  that  the  foundation  principle 
seems  to  be  that  the  presumed  Intention  of  the 
parties  must  govern,  and  If,  from  all  the  cir- 
cumstances surrounding  the  contract,  it  is  rea- 
sonable to  suppose  that  they  had  in   view,  at 
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contains  nothing  bearing  upon  the  validity 
of  a  contract  limiting  the  liability  of  a  rail- 
road for  loss  or  injury  caused  by  negligence. 
The  object  of  the  act  seems  to  be  to  secure 
continuous  carriage  and  uniform  rates,  and 
to  compel  the  furnishing  of  equal  facilities. 
We  cannot  see  that  the  entry  of  judgment 
in  this  case  interferes  in  any  way  with  the 
legitimate  exercise  of  interstate  commerce. 
Upon  the  case  as  a  whole,  there  is  nothing 
to  show  any  bad  faith  upon  the  part  of  the 
shipper.  He  applied  for  the  transportation 
of  his  horse  upon  a  special  car,  and  loaded 
him  thereon,  together  with. the  traps  and 
harness  and  a  special  attendant.  There  was 
no  concealment,  nor  any  misrepresentation 
as  to  value.  The  shipper  paid  the  carrier 
the  amount  asked  of  him.  It  does  not  ap- 
pear that  any  bargain  was  made  in  advance 
for  a  freight  rate;  nor  was  there  any  rea- 
son why  the  full  rate,  sufficient,  in  the  opin- 
ion of  the  carrier,  to  cover  the  risk  of  ti ans- 


poi-tation,  should  not  have  been  charged  and 
colJected.  The  shipper  should  not  be  asked 
to  pay  for  insurance  against  the  negligence 
of  the  employees  of  the  carrier.  If  protec- 
tion of  that  nature  was  desired,  the  carrier 
was  at  liberty  to  procure  it  for  itself,  and  at 
its  own  expense.  It  must  be  assumed,  also, 
that  both  shipper  and  carrier  knew  the  law 
of  Pennsylvania,  and  had  it  in  view  when 
the  contract  was  made.  The  facts  were  sub- 
mitted to  the  jury  in  a  charge  which  clearly 
and  correctly  stated  the  public  policy  of  this 
state  with  regard  to  the  question  under  con- 
sideration. 

The  assignmepta  of  error  are  overruled, 
and  the  judgment  is  affirmed, 

Bflitohell,  and  Brown,  JJ.,  dissent. 

Affirmed    by    Supreme    Court    of   United 
States  December  7,  1903. 


the  time,  the  law  of  the  place  of  contract, 
that  must  prevail ;  if  the  law  of  the  destina- 
tion of  the  (roods,  then  that  law  must  govern ; 
that  when  there  are  no  circumstances  attend- 
ing the  transaction,  except  the  mere  execu- 
tion, delivery,  and  acceptance  of  the  bill  of  lad- 
ing, the  safest  rule  by  which  to  arrive  at  the 
intention  of  the  parties  is  that  which  upholds 
the  contract,  rather  than  that  which  defeats 
ft. 

In  this  case  the  stipulations  were  valid  by 
the  law  of  Missouri,  but  ha  valid  by  the  law 
of  Texas,  and  hence  the  law  of  Missouri  was 
applied.  Apparently,  if  the  situation  had  been 
reversed  and  the  stipulation  had  been  valid  by 
the  law  of  Texas,  but  Invalid  by  the  law  of 
Missouri,  the  law  of  Texas  would  have  been 
applied. 

In  Grand  v.  Livingston,  4  App.  Dlv.  689,  38 
N.  Y.  Supp.  490,  Affirmed  in  158  N.  Y.  688, 
58  N.  E.  1125,  however,  it  was  held  that  the 
validity  of  a  stipulation  in  a  carrier's  contract 
against  liability  for  negligence  was  to  be  deter- 
mined by  the  law  of  Massachusetts,  which  made 
such  stipulation  void,  rather  than  by  the  law  of 
New  York,  which  would  make  It  valid,  where 
the  contract  was  made  and  the  shipment  began 
in  Massachusetts,  though  the  goods  were  to  be 
delivered  in  New  York.  The  decision  is  upon 
the  ground  that  the  law  of  the  place  where 
a  contract  is  made  governs  its  validity,  unless 
the  intention  of  the  parties  to  be  bound  by 
the  law  of  some  other  state  appears.  It  was 
urged  in  this  case  that  the  Intention  to  be  gov- 
erned by  the  law  of  New  York  was  manifested 
by  the  fact  that  that  state  was  the  legal  resi- 
dence of  the  carrier  and  the  actual  residence 
of  the  shipper ;  that  the  contract,  so  far  as 
delivery  was  concerned,  was  to  be  performed 
In  that  state ;  and  that  no  efTect  could  be  giv- 
en to  the  stipulation  if  interpreted  by  the  law 
of  Massachusetts.  The  court  conceded  that 
the  last  fact  would  have  considerable  force  if 
the  contract  had  been  drawn  up  at  the  time  of 
its  execution,  instead  of  being  made  by  filling 
up  a  blank  form  which  already  contained  the 
stipulation.  It  was  further  considered  that 
the  force  of  this  fact  waa  overcome  by  the  clr- 
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cumstance  that  the  stipulation  was  an  unrea- 
sonable one,  and  by  the  inference  that,  when 
the  carrier  desired  to  bring  any  contract  with- 
in the  law  of  a  particular  state,  it  was  aware 
of  the  importance  of  expressing  such  design 
in  language  Incapable  of  misconstruction,  drawn 
from  the  fact  that  the  supplemental  release  of 
liability  for  injuries  to  persons  attending  the 
shipment,  indorsed  upon  the  back  of  the  orig- 
inal contract,  expressly  provided  that  any 
question  arising  thereunder  ''should  be  deter- 
mined by  the  law  of  the  state  of  New  York." 

In  Brockway  v.  American  Bxp.  Co.  171  Mass. 
158,  50  N.  B.  626,  where  the  back  of  the  paper, 
the  face  of  which  contained  a  contract  for  the 
transportation  of  horses,  was  indorsed  with  a 
contract  for  the  transportation  of  a  person  to 
take  charge  of  the  horses,  containing  a  stlpa- 
lation  that  any  question  arising  under  *'thls" 
contract  shall  be  determined  by  the  law  of  the 
state  of  New  York,  the  court  not  only  held 
that  such  stipulation  was  not  a  part  of  the 
contract  for  the  transportation  of  the  horses, 
but  also  that  it  was  not  sufficient  to  indi- 
cate an  Intention  that  the  contract  for  the 
transportation  of  the  horses  should  be  gov- 
erned by  the  law  of  New  York,  where  the  ex- 
press company  was  organized,  rather  than  the 
law  of  Illinois,  where  the  contract  was  made 
and  the  shipment  was  commenced.  The  court 
cites  Grand  v.  Livingston  in  support  of  Its  po- 
sition on  this  point. 

In  Lloyd  v.  Goibert,  6  Best  &  8.  100,  L.  R. 
1  Q.  B.  115,  35  L.  J.  Q.  B.  N.  S.  74,  13  L  T. 
N.  S.  602,  the  question  arose,  as  between  a  ship- 
owner and  the  owner  of  a  cargo  who  had  char- 
tered the  ship,  as  to  which  should  bear  the  de- 
ficiency upon  a  bottomry  bond  given  for  neces- 
sary repairs  during  the  voyage,  the  ship  and 
freight  being  insufficient  to  satisfy  the  same. 
The  owner  of  the  cargo  was  a  British  subject 
The  ship  was  a  French  vessel  belonging  to 
French  owners,  and  the  charter  party  was 
made  at  a  Danish  West  India  port  for  a  voy- 
age from  St.  Marc  for  Liverpool.  The  bot- 
tomry bond  waa  given  at  a  Portuguese  port. 
The  question  arose  as  to  what  law  governed  the 
question.  The  court,  in  turn,  rejected  the  so- 
called  "general  maritime  law/*  the  Danish  lair 
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u  to  ler  loci  contnteius,  the  Portuguese  law  as 
the  law  of  the  place  where  the  bottomry  bond 
was  given,  and  the  Bngllsh  law  as  the  place 
of  the  final  act  of  performance;  and  applied 
the  law  of  France  as  the  law  of  the  ship's 
Hag.  The  question  is  treated  as  one  of  inten- 
cion  to  be  presumed  from  the  circumstances. 
In  Chartered  Mercantile  Bank  ▼.  Netherlands 
iDdla  Steam  Nav.  Co.  L.  R.  10  Q.  B.  Div.  &21, 

545,  52  L.  J.  Q.  B.  N.  S.  220,  48  L.  T.  N.  8. 

546,  31  Week.  Rep.  445,  5  Asp.  Mar.  L.  Cas. 
65,  4T  J.  P.  260,  the  court  of  appeal  held  that 
the  question  whether  a  provision  In  a  bill  of 
lading  exempting  the  carrier  from  liability  for 
damages  to  goods  through  collision  covered  a 
collision  due  in  part  to  the  negligence  of  the 
carrier  was  to  be  determined  by  the  law  of 
England,  even  assuming  that  the  vessel  was  to 
be  regarded  as  a  Dutch  vessel.  The  court  said 
that  it  may  be  true,  in  one  sense,  to  say  that, 
where  the  ship  carries  a  flag  of  a  particular 
country,  prima  facie  a  contract  made  by  the 
captain  of  that  ship  is  a  contract  governed  by 
the  law  of  the  country  whose  flag  the  ship 
carries,  but  that  that  is  not  conclusive;  and 
that  the  question  what  the  contract  is,  and  by 
what  rule  it  is  to  be  construed,  is  a  question 
of  the  intention  of  the  parties;  and  that  one 
must  look  at  all  the  circumstances  and  gather 
from  them  what  was  the  Intention  of  the  par- 
ties. In  this  case  the  court  took  the  view  that 
the  prima  facie  case  for  the  application  of  the 
Dutch  law,  assuming  that  the  vessel  was  a 
Dutch  vessel,  was  overcome  by  the  circum- 
stances that  the  owners  were  registered  in  Eng- 
land as  an  English  Joint  stock  company,  that 
the  contract  was  made  in  English  form  for 
the  carriage  of  goods  from  an  English  port  to 
\  Dutch  port,  and  was  made  with  an  English 
merchant 

In  The  Industrie  [1894]  P.  58,  63  L.  J. 
Prob.  N.  8.  84,  6  Reports,  681,  70  L.  T.  N.  S. 
791.  42  Week.  Rep.  280,  7  Asp.  Mar.  L.  Cas. 
457,  it  was  held  that  the  provision  in  a 
charter  party,  "freight  to  be  paid  on  right 
delivery  of  cargo,"  was  to  be  construed  accord- 
ing to  the  English  law,  In  accordance  with 
which  freight  is  not  required  to  be  paid  on  so 
much  of  the  cargo  as  was  sold  by  the  master 
at  an  intermediate  port  because  It  was  con- 
demned as  unfit  for  reshlpment,  notwithstand- 
ing that  the  vessel  was  a  German  vessel,  where 
the  charter  party  was  on  an  ordinary  English 
printed  form,  and  was  negotiated  and  made  In 
London,  between  the  London  broker  of  the 
Oerman  owner  of  the  vessel  and  merchants  of 
London.  The  court  said,  in  effect,  that  the  fact 
that  the  ship  was  a  German  vessel  is  not  con- 
clusive that  the  charter  party  was  to  be  con- 
strued according  to  the  German  canons  of 
con&truction,  but  that  the  other  circumstances 
must  be  looked  at,  including  the  fact  that  the 
contract  was  made  in  England  and  written  in 
English,  and  that  the  phrases  used  were 
common  to  ordinary  English  charter  parties 
and  bills  of  lading.  The  Gaetano  &  Maria,  L. 
R.  7  Prob.  Div.  1,  51  L.  J.  Prob.  N.  S.  67,  46 
L.  T.  N.  S.  835,  80  Week.  Rep.  766,  4  Asp.  Mar. 
L.  Cas.  470,  was  distinguished  upon  the  ground 
that  the  question  as  to  the  authority  of  the 
master,  which  was  involved  in  that  case,  was 
not  covered  by  the  terms  of  the  contract. 

c  Locol  Uiw  a»  oppoted  to  general  principle» 
of  commercial  luw. 

When  an  action  Is  brought  in  the  Federal 
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court  upon  a  contract  made  In  one  state  for 
the  transportation  of  persons  or  property  irom 
a  point  in  that  state  to  a  point  In  another  state, 
the  court  is  not  embarrassed  by  the  necessity 
of  choosing  between  different  views  of  the  com- 
mon-law rule  on  the  subject,  for  in  such  case 
it  treats  the  question  as  one  of  general  com- 
mercial law,  which  is  to  be  determined  in  ac- 
cordance with  the  views  of  the  Federal  courts 
without  especial  reference  to  the  decisions  of 
the  courts  of  the  state  where  the  transporta^ 
tion  commenced  or  where  it  ended,  or  of  any 
other  state  through  which  It  may  have  extend- 
ed. Thus,  upon  general  principles  of  commer- 
cial law,  and  without  reference  to  the  decisions 
of  the  local  courts,  it  has  been  held  by  Fed- 
eral courts,  with  respect  to  a  contract  made 
in  one  state  for  the  transportation  of  persons 
or  property  from  a  point  in  that  state  to  a 
point  in  another  state: 

That  a  stipulation  exempting  the  carrier  from 
responsibility  for  the  negligence  of  himself  or 
servants  is  invalid.  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  SCO,  21  L.  ed.  684;  Bank 
of  Kentucky  v.  Adams  Exp.  Co.  93  U.  S.  174, 
23  L.  ed.  872;  Grand  Trunk  R.  Co.  v.  Stevens, 
95  U.  8.  655,  24  L.  ed.  535 ;  Thomas  y.  Wabash, 
St  L.  &  P.  R.  Co.  4  Inters.  Com.  Rep.  802,  63 
Fed.  200,  Aflirmed  in  19  C.  C.  A.  88,  34  U.  S. 
App.  404,  71  Fed.  481.  (In  the  light  of  the 
subsequent  decision  in  The  Kensington,  183  U. 
S.  263,  46  L.  ed.  190,  22  Sup.  Ct  Rep.  102, 
infra,  II.  b,  2,  these  decisions  might  have  been 
referred  to  the  principle  that  it  is  contrary  to 
the  public  policy  of  the  United  States  to  en- 
force such  a  stipulation  wherever  the  contract 
may  have  been  made  or  performable;  but  at 
the  time  they  were  made  the  Supreme  Court 
had  not  carried  the  principle  to  that  extent, 
and  it  was  unnecessary  for  it  to  do  so  in  these 
cases,  since  in  any  event  the  rule  as  declared 
by  the  Federal  courts  was  held  to  be  applica- 
ble.) 

That  a  stipulation  exempting  the  carrier  from 
liability  unless  claim  Is  made  within  thirty 
days  from  delivery  of  the  goods  is  reasonable 
and  valid,  and  not  against  the  policy  of  the 
law.  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264;  22  L.  ed.   556. 

That  a  contract  signed  by  the  shipper,  if 
fairly  made,  agreeing  on  a  valuation  of  the 
property  carried,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  assumes  lia- 
bility only  to  the  extent  of  the  agreed  valua- 
tion, even  in  case  of  loss  or  damage  by  the 
negligence  of  the  carrier,  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  car- 
rier may  be  responsible  and  the  freight  he  re- 
ceives. IJart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151. 

When,  however,  the  matter  in  question  does 
not  depend  upon  the  general  principles  of  com- 
mercial law,  but  is  governed  by  a  local  statute, 
even  the  £*ederal  courts  are  bound  by,  and  will 
apply,  the  local  statute  as  construed  by  the 
local  state  courts. 

Thus,  In  Central  R.  Co.  v.  Kavanaugh,  34  C. 
C.  A.  203,  63  U.  S.  App.  501,  92  Fed.  56,  It  was 
held  that  a  contract  made  in  Georgia  for  a 
through  shipment  from  a  point  in  that  state 
to  a  point  in  Tennessee  was  governed  by  a 
statute  of  Georgia  which,  as  construed  by  the 
courts  of  that  state,  prevents  a  common  carrier, 
receiving  goods  for  through  shipment  over  its 
own  or  other  lines,  from  confining  its  loss  or 
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damage  to  its  own  lines  and  relleTing  itself 
from  liability  for  negligence  on  the  lines  of 
connecting  carriers,  except  by  an  express  con- 
tract assented  to  by  the  shipper ;  and  provides 
that  the  mere  acceptance  by  the  shipper  of  a 
bill  of  lading  containing  a  provision  so  con- 
fining the  general  responsibility  of  the  con- 
tracting carrier  is  not  sufficient  under  the  stat- 
ute. There  does  not  seem  to  have  been  any 
contention  that  the  law  of  Tennessee  should 
govern,  but  the  contention  was  that  the  Fed- 
eral courts  should  not  be  controlled  by  the 
Judicial  decisions  of  the  courts  of  the  stale 
where  the  contract  of  carriage  was  made,  but 
should  follow  the  common- law  rule  as  declared 
by  the  courts  of  the  United  States,  to  the  ef- 
fect that,  in  the  absence  of  a  special  agreement, 
the  liability  of  the  contracting  carrier  will  be 
confined  to  its  own  lines.  The  court,  however, 
rejected  this  view,  and  held  that  the  statute,  as 
construed  by  the  local  court,  must  be  applied. 

The  question  whether  the  court  of  one  state 
will  accept  the  decisions  of  the  courts  of  an- 
other state  in  which  the  contract  had  its  situs, 
with  reference  to  a  matter  of  general  commer- 
cial law,  or  will  apply  the  rule  as  established 
at  the  forum,  is  broader  than  the  subject  of 
this  note.  All  that  can  be  done  here  is  to 
cite  the  cases,  involving  carrier's  contracts, 
that  have  discussed  the  broader  question,  and 
to  remark  that  the  cases  cited  in  division  II. 
infra,  apparently  proceed  upon  the  assumption 
that  the  law  of  the  state  where  the  contract 
has  its  situs  governs,  whether  that  law  is 
found  in  statutes  or  in  the  decisions  of  the 
courts  of  that  state.  It  is  true  that,  in  many 
of  those  cases,  the  law  of  the  other  state  which 
was  applied  was  statutory,  but  no  distinction 
Is  suggested  between  statutory  and  nonstat- 
utory law ;  and  in  some  of  the  cases  the  law  of 
the  other  stale  that  was  applied  was  nonstat- 
utory, and  rested  solely  upon  the  decisions  of 
Its  courts,  which  were  introduced  in  evidence 
at  the  forum,  or  were  otherwise  proved.  Still, 
it  must  be  borne  in  mind  that  the  practical 
results  of  the  application  of  any  of  the  rules 
stated  in  division  II.  may  be  materially  af- 
fected by  the  position  of  the  courts  upon  the 
broader  question  above  referred  to.  Just  as  the 
application  of  those  rules  may,  in  certain  cases, 
be  affected  by  the  position  the  court  of  the 
forum  takes  with  reference  to  the  presumption 
to  be  Indulged  when  the  law  of  another  state 
is  not  proved. 

In  Faulkner  v.  Hart,  82  N.  Y.  413,  87  Am. 
Rep.  674,  Reversing  12  Jones  &  S.  471,  the 
New  York  court  of  appeals  expressly  asserted, 
in  behalf  of  state  courts,  the  right,  in  the  ab- 
sence of  local  statutes,  to  treat  matters  relat- 
ing to  carrier's  contracts  as  questions  of  gen- 
eral commercial  law,  to  be  determined  in  ac- 
cordance with  the  view  of  the  courts  of  the 
furum  without  reference  to  the  views  of  the 
courts  of  the  state  whose  law  would  conceded- 
ly  govern  if  statutory.  In  that  case  the  court 
applied  the  rule  prevailing  in  New  York — that 
the  liability  of  a  common  carrier,  as  such, 
continues  for  a  reasonable  time  after  the  ar- 
rival of  the  goods  at  destination — to  a  contract 
made  in  New  York  for  the  transportation  of 
goods  from  a  point  in  that  state  to  a  point 
in  Massachusetts,  notwithstanding  that,  ac- 
cording to  the  decisions  of  the  courts  of  the 
latter  state,  the  company  ceases  to  be  a  com- 
mon carrier  and  becomes  a  warehouseman,  as 
a  matter  of  law,  as  soon  as  it  has  completed 
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the  duty  of  transportation.  The  court 
to  concede  in  this  case  that  ordinarily  the  law 
of  Massachusetts  would  govern,  since  the  ques- 
tion related  to  a  matter  of  performance  whidft 
was  to  take  place  in  BCassachusetts,  and  Im- 
plied that,  if  the  Biassachusetta  rule  had  been 
embodied  in  a  statute,  such  statute  would  have 
controlled. 

The  general  position  taken  by  the  New  York 
case  above  referred  to, — that  the  courts  of  the 
forum  will  apply  the  rule  as  declared  at  the 
forum  without  reference  to  the  decisions  of  the 
courts  of  the  state  where  the  contract  has  its 
situs — has  been  reaffirmed  in  a  subsequent  case 
in  the  same  state  not  involving  a  carrier's  con- 
tract SL  Nicholas  Bank  v.  State  Nat.  Bank» 
128  N.  Y.  26,  13  L.  R.  A.  241,  27  N.  B.  849. 

In  Grand  v.  Livingston,  4  App.  Div.  589,  38 
N.  Y.  Supp.  490,  Affirmed  In  158  N.  Y.  688,  53 
N.  B.  1125,  however,  the  court,  having  adopted 
the  general  rule  previously  stated,  that  a  car- 
rier's contract  is  governed  by  the  law  of  the 
state  where  it  is  made  and  where  the  trans- 
portation commenced,  applied  the  common-law 
rule  as  held  by  the  courts  of  Massachusetts,  in- 
validating a  stipulation  exempting  the  carrier 
from  liability  for  negligence,  to  a  contract 
made  in  Massachusetts  for  transportation  of 
property  from  a  point  in  that  state  to  a  pohit 
In  New  York,  although  it  was  assumed — at 
least  for  the  purposes  of  the  case — that  the  rule 
was  different  in  New  York.  No  mention  is  made 
in  this  case  of  the  principle  declared  in  Faulk- 
ner V.  Hart,  82  N.  Y.  413,  37  Am.  Rep.  574. 
»upra,  that  matters  relating  to  carrier's  con- 
tracts are  to  be  treated  as  questions  of  gen- 
eral commercial  law,  though  It  would  seem 
there  was  even  more  reason  for  applying  the 
principle  in  the  Grand  Case  than  in  the  FauJk- 
ner  Case;  for  in  the  Faulkner  Case  it  was  a 
question  as  to  a  local  rule  In  Massachusetts, 
whereas  in  the  Grand  Case  the  question  was 
as  to  the  validity  of  a  stipulation  which  accom- 
panied the  contract  from  its  inception  to  its 
termination.  It  is  true  that  In  both  of  these 
cases  the  rule  of  law,  as  held  by  the  courts  of 
the  state  where  the  contract  was  made,  was 
applied;  but,  as  aiready  pointed  out.  It  was 
apparently  conceded  in  the  Faulkner  Case  that 
the  law  of  Massachusetts  on  the  point  in  ques- 
tion, if  statutory,  would  have  been  applied. 

In  Forepaugh  v.  Delaware,  L.  &  W.  R,  Co. 
128  Pa.  217,  5  L.  R.  A.  508,  18  Atl.  503,  the 
court,  after  holding  that  the  validity  of  a 
stipulation  exempting  the  carrier  from  liabil- 
ity for  negligence  in  a  contract  made  and  to  be 
wholly  performed  In  New  York  was  governed 
by  the  law  of  New  York,  expressly  rejected  the 
contention  that,  the  validity  of  the  stipulation 
being  a  question  of  commercial  law,  the  courts 
of  Pennsylvania  were  to  follow  their  own  views 
without  regard  to  the  view  taken  by  the  courts 
of  New  York.  The  court  held  that  there  was  no 
distinction  between  the  binding  effect  of  deci- 
sions on  commercial  law  and  on  statutes,  and 
therefore  upheld  the  validity  of  the  stipula- 
tion in  accordance  with  the  decisions  of  the 
New  York  courts. 

In  Milwaukee  &  St.  P.  R.  Co.  v.  Smith,  74 
(11.  197,  infra,  II.  c,  three  practitioners  of  law 
in  Wisconsin  testified  as  to  the  unwritten  law 
of  that  state  on  the  question  as  to  the  liability 
of  a  carrier  beyond  its  own  line.  Upon  cross- 
examination  they  stated  that  they  did  not  think 
the  law  of  Wisconsin  to  be  different  from  the 
common   law  upon  that  point.     It  was  urged 
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that  their  testimony  was  merely  an  opinion  on 
their  part  as  to  what  the  common  law  was, 
and  that  the  court  of  Illlnoia  should  say  for 
Itself  what  the  common  law  was  upon  the  point. 
The  coort  said,  however,  the  question  was  not 
what  waa  the  common  law  of  England  or  of  1111- 
Dole,  hut  what  was  the  common  law  of  Wiscon- 
sin ;  and,  having  found  upon  the  evidence  In  the 
case  that  the  common-law  rule  on  the  subject 
In  Wisconsin  was  different  from  the  rule  as 
held  in  Illinois,  the  court  applied  the  rule  as 
held  in  Wisconsin. 

See  further,  upon  this  point,  Reed  v.  West- 
cm  U.  Teleg.  Co.  1S5  Mo.  661,  34  L.  R.  A.  492, 
37  S.  W.  904,  and  Shaw  v.  Postal  Teleg.  &  Ca- 
ble Co.  79  Miss.  670,  56  L.  R.  A.  486,  31  So. 
222,   infra,   II.    f. 

In  Southern  R.  Co.  y.  Harrison,  119  Ala. 
539,  43  L.  R.  A.  885,  24  So.  652,  the  court 
said  that,  according  to  the  weight  of  authority, 
a  contract  for  the  transportation  of  goods  by  a 
common  carrier  from  one  state  or  country  to 
another  is  to  be  governed  by  the  law  of  the 
place  where  it  is  made  and  where  the  perform- 
ance begins,  unless  the  parties,  when  entering 
into  the  contract,  clearly  manifest  a  mutual 
intention  that  it  shall  be  governed  by  the  law 
of  some  other  state  or  country.  The  general 
rale,  however,  was  not  applied  in  this  case  as 
the  subject-matter  of  the  contract  was  one  of 
national  cognizance,  and  of  which  Congress  had 
assumed  exclusive  cognizance  by  enacting  a 
law  for  its  complete  regulation.  The  court 
beld  that  the  question  as  to  the  effect  of  the 
act  of  Congress  upon  the  contract  was  to  be  de- 
termined according  to  the  Judgment  of  the  court 
of  the  state  In  which  the  question  arises,  un- 
less it  has  been  construed  by  the  Supreme  Court 
of  the  United  States,  and  that  the  construction 
placed  upon  the  act  by  the  courts  of  the  state 
in  which  the  contract  was  made  was  not  neces- 
sarily controlling. 

d.  Public    policy. 

As  already  intimated,  the  general  principle 
that  the  intention  of  the  parties  is  the  crite- 
rion ;  or  the  subsidiary  prima  fade  rule,  based 
upon  the  presumed  intention  of  the  parties,  that 
the  law  of  the  place  where  the  contract  waa 
made  and  the  transportation  commenced,  gov- 
erns; or  any  other  subsidiary  rule  on  the  sub- 
ject,— will  be  defeated  if  the  court  takes 
the  position  that  it  would  be  contrary  to  the 
public  policy  of  the  forum  to  enforce  the  rule 
of  law  prevailing  at  the  place  which,  accord- 
ing to  such  general  principle  or  subsidiary 
rules,  would  otherwise  furnish  the  appllcatory 
law.  This  position,  as  will  be  subsequently 
shown  {infra,  II.  b,  2),  has  been  taken  by  the 
Federal  courts  with  reference  to  stipulations 
exempting  carriers  from  liability  for  negligence, 
so  that  when  the  question  arises  in  the  Federal 
court  It  is  entirely  immaterial  where  the  con- 
tract was  made  or  was  to  be  performed,  and 
even  an  express  stipulation  In  the  contract  re- 
ferring it  to  the  law  of  a  place  that  would 
uphold  the  stipulation  is  ineffectual.  So,  It 
has  been  held  In  Nebraska  (Chicago,  B.  &  Q. 
R.  Co.  V.  Gardiner,  51  Neb.  70,  70  N.  W.  508, 
infra,  II.  b,  3)  that  it  is  contrary  to  the  public 
policy  of  that  state  to  enforce  a  stipulation 
limiting  the  amount  of  the  carrier's  liability  to 
a  fixed  valuation  of  the  property,  though  the 
case  on  this  point  seems  opposed  to  the  weight 
of  authority  (see  infra,  IL  b,  3). 
63  L.  R.  iV. 


II.  Applieation  of  general  principles  to  partio- 
ular  mattert. 

a.  Prima  facie  character  of  enbtidiary  tuUm, 

As  stated  in  I.  b,  2,  (b),  supra,  the  general 
rule,  when  the  intention  of  the  parties  is  not 
expressed  in  terms,  is  that  the  law  of  the  place 
where  the  contract  was  made  and  the  trans- 
portation commences  is  the  governing  law.  That 
rule,  however,  as  previously  pointed  out,  rests 
upon  the  presumed  intention  of  the  parties,  and 
is,  therefore,  prima  facie.  Many  of  the  cases 
cited  in  the  succeeding  subdivisions  which  ap- 
ply this  rule  expressly  qualify  their  statement 
of  it  by  the  proviso  that  the  circumstances  do 
not  indicate  a  contrary  intention  of  the  par- 
ties. These  cases,  however,  necessarily  imply 
that  the  fact  that  the  contract  is  to  be  partly 
performed  in  another  state  is  not  sufficient  to 
indicate  a  contrary  intention.  Some  of  them 
further  imply  that  the  fact  that  the  law  of  the 
state  where  the  contract  was  made  and  the 
transportation  commences  would  Invalidate  a 
particular  stipulation  is  not  sufficient  to  over- 
come the  presumption  that  the  parties  intended 
to  contract  with  reference  to  the  law  of  that 
state.  The  cases  in  which  this  circumstance  is 
expressly  considered  are  discussed  in  I.  b,  2, 
(b),  supra. 

For  the  purpose  of  distinguishing  the  cases 
that  impliedly  negative  the  sufficiency  of  the  lat- 
ter circumstance  to  defeat  the  general  rule,  the 
word  "invalid,"  denoting  that  the  rule  was  ap- 
plied notwithstanding  that  the  stipulation  was 
thereby  rendered  invalid.  Is  placed  after  the 
citation ;  and  the  word  "valid"  after  the  cita- 
tion of  those  cases  in  which  the  rule  was  ap- 
plied with  the  result  of  upholding  the  stipula- 
tion. 

b.  As  to  limitation  of  carrier's  common-law  lia- 

bility. 

1.  Ewemption  from  liability  for  loss  or  injury 
not  due  to  negligence. 

In  accordance  with  the  principle  stated  In  di- 
vision I.,  supra,  it  is  a  well-established  rule 
that  the  validity  of  a  stlpulf^tlon,  in  a  contract 
for  transportation  of  persons  or  property  from 
one  state  or  country  to  another,  limiting  the 
carrier's  common-law  liability,  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  con- 
tract was  made  and  the  transportation  com- 
menced, without  reference  to  the  law  of  the 
place  of  destination,  or  to  the  law  of  the  place 
where  the  alleged  breach  of  contract  or  the  loss 
or  injury  occurred.  In  the  following  cases, 
in  which  the  rule  has  been  applied,  the  ques- 
tion was  as  to  the  right  of  a  common  carrier 
to  limit  its  common-law  liability  by  excepting 
losses  or  injuries  not  due  to  negligence :  The 
Henry  B.  Hyde,  82  Fed.  681  (valid)  ;  Hale 
V.  New  Jersey  Steam  Nav.  Co.  15  Conn.  546, 
39  Am.  Dec.  398  (invalid)  ;  Camp  v.  Hartford 
&  N.  T.  S.  B.  Co.  43  Conn.  340  (valid)  ;  West- 
ern &  A.  R.  Co.  V.  Exposition  Cotton  Mills, 
81  Ga.  522,  2  L.  R.  A.  102,  7  S.  B.  916  (valid)  ; 
Michigan  C.  R.  Co.  v.  Boyd,  91  111.  268  (Inval- 
Id)  ;  McDanlel  v.  Chicago  &  N.  W.  R.  Co.  24 
Iowa,  412  (invalid)  ;  Robinson  Bros.  v.  Mer- 
chants* Despatch  Transp.  Co.  45  Iowa,  470 
(valid)  ;  St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer, 
38  Neb.  463,  22  L.  R.  A.  835,  4  Inters.  Com. 
Rep.  494,  56  N.  W.  957  (Invalid)  :  Texas  A 
l\  R.  Co.  V.  Davis,  2  Tex.  App.  Civ.  Cas.  (Will- 
son)  p.  156. 
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In  Western  Transit  Co.  v.  Hosklns,  19  111. 
App.  607,  it  was  assamed  that  the  law  of  Mas- 
sachusetts, where  the  contract  was  made  and 
the  transportation  commenced,  would  have  gov- 
erened  if  proved;  but,  in  the  absence  of  proof 
of  the  law  of  that  state,  the  law  of  Illinois 
ilejf  fori)  was  applied.  In  Robertson  v.  Nation- 
al S.  S.  Co.  1  App.  Div.  61.  87  N.  Y.  Supp.  69. 
it  was  held  that  the  validity  of  a  stipulation 
exempting  the  carrier  from  liability  for  injury 
or  loss  from  certain  causes,  in  a  bill  of  lading 
executed  in  France  for  the  shipment  of  goods 
therefrom  to  New  York,  by  way  of  England, 
was  not  to  be  determined  by  the  law  of  Eng- 
land. The  court  merely  upheld  the  stipulation 
without  deciding  whether  the  law  of  Prance,  or 
that  of  New  York,  would  have  governed  If  there 
had  been  a  conflict  between  the  two. 

None  of  the  foregoing  cases  makes  any  dis- 
tinction with  reference  to  the  place  of  the  loss 
or  the  injury ;  and  in  Michigan  C.  R.  Co.  v. 
Boyd,  91  111.  268 ;  McDaniel  v.  Chicago  &  N.  W. 
U.  Co.  24  Iowa,  412;  Robinson  Bros  y.  Mer- 
chants' Despatch  Transp.  Co.  45  Iowa,  470; 
and  St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer,  38 
Neb.  463,  22  L.  R.  A.  335 ;  4  Inters.  Com.  Rep. 
494.  66  N.  W.  957, — auf>ra,  the  loss  or  injury 
occurred  beyond  the  Jurisdiction  of  the  state 
or  country  whose  law  was  applied.  See,  how- 
ever, Hughes  v.  Pennsylvania  R.  Co. 

The  validity  and  interpretation  of  a  contract 
of  affreightment,  made  in  Illinois  for  the  trans- 
portation of  goods  from  a  point  in  that  state 
to  a  point  in  Missouri,  are  to  be  determined 
by  the  law  of  Illinois.  Uartmann  v.  Louisville 
&  N.  R.  Co.  39  Mo.  App.  88.  The  question  in 
this  case  related  to  a  stipulation  in  a  bill  of 
lading  exempting  the  carrier  from  liability  for 
loss  by  fire  not  caused  by  its  negligence.  The 
court  said  that,  while  it  is  a  rule  that,  where 
a  contract  is  made  in  one  state  and  is  to  be 
wholly  performed  in  another.  It  is  governed,  in 
respect  to  matters  pertaining  to  its  discharge 
or  performance,  by  the  law  of  the  place  of  per- 
formance, yet  the  rule  does  not  apply  to  in- 
terstate contracts  of  carriage  so  as  to  subject 
the  contract  in  respect  to  its  validity  to  the 
law  of  the  state  in  which  the  final  act  of  per- 
formance is  to  take  place.  The  court  further 
stated,  as  an  additional  reason  for  holding 
that  the  case  was  governed  by  the  law  of  Illi- 
nois, that  there  is  another  rule  to  the  effect 
that,  where  a  contract  Is  to  be  performed 
partly  in  one  country  and  partly  in  another, 
each  portion  is  to  be  interpreted,  in  respect  to 
questions  relating  to  performance,  according 
to  the  laws  of  the  country  where  it  is  to  be 
performed.  In  this  case  the  fire  occurred  while 
the  goods  were  still  In  Illinois.  By  the  law  oi 
Illinois  a  common  carrier  may  limit  his  ordi- 
nary liability  only  by  a  special  contract;  but 
the  acceptance  of  a  receipt  or  bill  of  lading 
with  printed  cooditlons  or  notice  limiting  the 
carrier's  liability,  by  the  owner  or  shipper  of 
goods,  witnout  dissent,  will  not  establish  such 
a  contract.  By  the  law  of  Missouri  {lew  fori) 
the  reception  by  the  shipper  of  a  bill  of  lading 
containing  such  stipulations  is  evidence  of  his 
assent  to  them.  The  court  held  that  the  ques- 
tion as  to  what  is  to  be  deemed  evidence  of 
assent  related  to  the  substant4ve  contract,  rath- 
er than  the  remedy,  and  therefore  was  to  be 
determined  by  the  law  of  Illinois,  rather  than 
the  law  of  Missouri.  The  court  disapproved 
of  a  contrary  holding  on  this  point  by  the  couit 
of  Massachusetts. 
63  L.  R.  A. 


The  reference  is  apparently  to  the  case  of 
Hoadley  v.  Northern  T.  Co.  115  Mass.  304, 
which  held  that  the  question  as  to  the  effect 
the  shipper's  receipt  of  the  bill  of  lading  as  as- 
sent to  its  terms  limiting  the  carrier's  common- 
law  liability  pertained  to  the  remedy  rather 
than  the  substantive  rights  of  the  parties,  and 
was  therefore  governed  by  the  lex  fori. 

In  Texas  &  P.  R.  Co.  v.  Richmond,  94  Tex. 
571,  63  S.  W.  619,  Reversing  (Tex.  Civ.  App.i 
61  S.  W.  410,  it  was  held  that  the  statute  of 
Texas  forbidding  a  common  carrier  to  limit 
its  liability  did  not  apply  to  a  shipment  made 
from  a  point  in  that  state  to  a  point  in  an- 
other state,  and  that  the  common-law  rule  pre- 
vailed, whereby  a  carrier  is  only  forbidden  to 
make  terms  which  will  exempt  it  firom  liabil- 
ity for  the  negligence  of  itself  or  Its  servants. 
This  seems  to  have  been  the  common-law  rule 
in  Texas  before  the  adoption  of  the  statute. 
The  court  In  this  case,  therefore,  seems  to  have 
applied  the  law  of  Texas,  although  not  the  par- 
ticular law  it  would  have  applied  if  it  liad 
been  a  shipment  wholly  within  the  stat& 

So,  in  Otis  County  v.  Missouri  P.  R.  Co.  112 
Mo.  622,  20  8.  W.  676,  while  the  court  laid 
down  the  general  rule  that  a  contract  of  af- 
freightment is  to  be  governed  by  the  law  of  the 
place  where  the  contract  is  made,  unless  the 
parties  had  some  other  law  in  view  at  the  time 
of  making  the  contract,  it  held  that  the  Texas 
statute  referred  to  in  the  previous  case  did  not 
apply  to  a  contract  made  in  that  state  for  the 
transportation  of  freight  from  a  point  in  that 
state  to  a  point  in  Massachusetts.  In  this 
case,  however,  a  Judgment  for  the  shipper  was 
rendered  upon  the  ground  that  the  cotton  was 
lost  by  reason  of  the  carrier's  negligence,  and 
the  court  applied  the  principle  that  a  common 
carrier  cannot,  even  by  express  contract,  exempt 
himself  from  liability  for  the  negligence  of 
itself  or  its  servants.  The  court  merely 
states  this  as  a  general  principle  of  law  with- 
out expressly  stating  that  it  was  the  law  of 
Texas  on  the  subject,  or  expressly  basing  it  on 
the  decisions  of  the  Texas  courts ;  but  it  un- 
doubtedly understood  that  such  principle  pre- 
vailed in  Texas,  for  It  expressly  said  that  a 
carrier*s  contract  is  governed  by  the  law  of  the 
place  where  made  unless  the  parties  have  some 
other  law  in  view. 

Piatt  V.  Richmond,  Y.  River  &  C.  R.  Co.  108 
N.  Y.  358,  15  N.  E.  393,  did  not  hold  or  in 
timate  that  a  statute  of  the  state  in  which  a 
contract  for  shipment  was  made,  and  in  which 
the  transportation  commenced,  preventing  com- 
mon carriers  from  limiting  their  common-law 
liability,  would  not  apply  to  a  contract  by  a 
foreign  railroad  corporation  If  the  statute,  in 
terms,  covered  such  corporations ;  but  it  held 
in  the  case  at  bar  that  the  South  Carolina  stat- 
ute to  that  effect  was,  by  Its  terms,  expressly 
limited  to  railroad  companies  within  that  state. 

2.  Bsfemption  from  liability  for  negliycnt  lo99 
or  injury. 

Eliminating,  for  the  moment,  the  cases  which 
decide  against  the  validity  of  a  stipulation  ex- 
empting the  carrier  from  liability  for  loss  or 
injury  due  to  negligence,  upon  the  ground  that 
It  is  contrary  to  the  public  policy  of  the  forum, 
the  great  weight  of  authority  establishes,  as  a 
prima  facie  rule  based  upon  the  presumed  in- 
tention of  the  parties,  that  the  validity  of  such 
a  stipulation  is  to  be  determined  by  the  law  ol 
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the  place  where  the  contract  is  made  and  the 
transportation  commencee,  without  reference  to 
the  la^r  of  the  place  of  destination  or  that  of 
any  other  place  through  which  the  transporta- 
tion extends.     Llyerpool  ft  O.  W.  Steam  Co.  ▼. 
Phenlx  Ins.  Co.  129  U.  8.  397,  32  L.  ed.  788, 
9   Sap.  Ct  Rep.  469   (inyalid)  ;  Mexican  Nat. 
R.   Co.  y.  Jackson,  55  C.  C.  A.  815,  118  Fed. 
549  :   Illinois  C.  R.  Co.  y.  Beebe,  174  III.  13,  43 
L.    R.    A.   210,   50   N.   B.    1019    (hiyalid),   Af- 
flrmlng  69  111.  App.  368 ;  Hasel  y.  Chicago,  M. 
&   St.    P.  R.  Co.  82  Iowa,  477,  48  N.  W.  926, 
9upm,  I.  b,  2,  (b)  ;  Hudson  y.  Northern  P.  R. 
Co.    92   Iowa,   231,    60   N.   W.    608    (inyalid)  ; 
Meaer  y.  Chicago,  M.  ft  St.  P.  R.  Co.  5  8.  D. 
568,    25  L.   R.  A.  81,  59  N.   W.  945,  11   8.  D. 
94,  75  N.  W.  823  (Invalid)  ;  O'Regan  y.  Cunard 
8.    S.  Co.  160  Mass.  356,  35  N.  B.  1070   (val- 
id) ;   Fonseca  v.  Cunard,   8.   8.  Co.   163  Mass. 
553.    12  L.   R.  A.  340,  27  N.  B.  665    (valid)  ; 
I>avl8    T.    Chicago,    M.    ft    St.    P.    R.    Co.    93 
Wis.  470,  83  L.  R.  A.  654,  67  N.  W.  16,  1132 
(invalid)  ;  Brockway  v.  American  Exp.  Co.  171 
Mass.  158,  50  N.  B.  626 ;  Grand  v.  Livingston, 
4  App.  Div.  589,  38  N.  Y.  Supp.  490,  Affirmed 
In  158  N.  Y.  688,  53  N.  B.  1125,  supra,  I.  b,  2, 
(b)  ;  Southern  P.  Co.  v.  Anderson,  26  Tex.  Civ. 
App.  518,  63  8.  W.  1023 ;  Peninsular  ft  O.  Steam 
Nav.  Co.  y.  Shand,  8  Moore  P.  C.  C.  N.  S.  272, 
6  New  Reports,  387,  11  Jur.  N.  8.  771,  12  L.  T. 
N.   S.  808,  13  Week.  Rep.  1049,  supra,  I.  b,  2, 
(b).     See,  however,  Burnett  v.  Pennsylvania  R. 
Co.  176  Pa.  45,  34  Atl.  972,  and  Brown  v.  Cam- 
den &  A.  R.  Co.  88  Fa.  316,  supra  I.  b,  1 ;  and 
Talbott  y.  Merchants'  Despatch  Transp.  Co.  41 
Iowa,  247,  20  Am.  fitep.  589 ;  Ryan  v.  Missouri, 
K.  ft  T.  R.  Co.  65  Tex.  13,  57  Am.  Rep.  589 ; 
Re  Missouri  S.  8.  Co.  L.  R.  42  Ch.  Div.  321. 
58  L.  J.  Ch.  N.  8.  721,  61  L.  T.  N.  8.  316,  37 
Week.  Rep.  696,  supra,  I.  b,  2,  (b). 

Mexican  Nat  R.  Co.  v.  Jackson,  55  C.  C.  A. 
115,  118  Fed.  549;  Hudson  v.  Northern  P.  R. 
Co.  92  Iowa,  231,  60  N.  W.  608;  Meuer  v. 
Chicago.  M.  ft  St.  P.  R.  Co.  5  8.  D.  568,  25  L. 
B.  A.  81,  59  N.  W.  945,  11  8.  D.  94,  75  N.  W. 
823 ;  and  Southern  P.  Co.  v.  Anderson,  26  Tex. 
Civ.  App.  518,  63  8.  W.  1023, — have  been  cited 
in  support  of  the  general  rule,  because  they  ex- 
pressly recognize  it  notwithstanding  that.  In 
the  absence  of  proof  of  the  law  of  the  state 
where  the  contract  was  made  and  the  trans- 
portation commenced,  they  applied  the  law  of 
the  forum  upon  the  presumption  that  it  was  the 
same  as  the  law  of  the  other  state. 

None  of  the  foregoing  cases  cited  in  support 
of  the  general  rule  makes  any  distinction  based 
on  the  place  of  the  loss  or  injury;  and  in 
Mexican  Nat  R.  Co.  v.  Jackson,  55  C.  C.  A. 
315.  118  Fed.  549 ;  Illinois  C.  R.  Co.  v.  Beebe, 
174  111.  IS,  43  L.  R.  A.  210,  50  N.  B.  1019; 
Hudson  v.  Northern  P.  R.  Co.  92  Iowa,  231,  60 
N.  W.  608;  O'Regan  v.  Cunard  S.  8.  Co.  160 
Mass.  356.  35  N.  B.  1070;  Brockway  v.  Ameri- 
can Exp.  Co.  171  Pa.  158,  50  AtL  626;  Meuer 
y.  Chicago,  M.  &  St  P.  R.  Co.  5  8.  D.  568,  25 
L.  R.  A.  81,  59  N.  W.  945,  11  8.  D.  94,  75  N. 
W.  823 ;  and  Davis  v.  Chicago,  M.  &  St  P.  R. 
Co.  93  Wis.  470,  33  L.  R.  A.  654.  67  N.  W.  16, 
1132, — it  expressly  appeared  that  the  loss  or 
injury  occurred  outside  of  the  state  in  which 
the  contract  was  made  and  the  transportation 
commenced,  and  therefore  outside  of  the  juris- 
diction whose  law  was  applied. 

While  the  cases  cited  in  supra  I.  c,  which 
treat  the  question  as  one  of  general  commercial 
law  and  determine  the  correct  rule,  without  ref- 
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erenceto  the  decisions  of  the  courts  of  the  state 
where  the  contract  was  made  and  the  trans- 
portation commenced,  practically  defeat  the  ap- 
plication of  the  rule  above  stated,  they  are  not 
theoretically  opposed  to  it,  since  they  do  not 
deny  that  the  law  of  the  state  where  the  con- 
tract was  made  and  the  transportation  com- 
menced governs,  but  assume  to  determine  for 
themselves  what  the  correct  rule  of  law  in  that 
state  is  upon  the  point  in  question.  The  im- 
plication from  those  cases  is  that,  if  the  law 
of  the  other  state  were  statutory.  It  would  be 
applied,  unless  to  apply  it  would  be  contrary 
to  the  public  policy  of  the  forum. 

In  Houston  &  T.  C.  R.  Co.  v.  Williams  (Tex. 
Civ.  App.)  31  S.  W.  556,  it  was  held  that  the 
Texas  statute  prohibiting  common  carriers 
from  limiting  their  liability  at  common  law  did 
not  apply  to  a  shipment  in  that  state  to  a 
point  in  Indian  .territory ;  but  the  court  never- 
theless applied  the  common-law  rule  prevailing 
In  Texas,  applicable  to  cases  not  covered  by 
the  statute,  to  the  effect  that' a  common  car- 
rier, while  it  may  limit  its  liability  for  losses 
not  resulting  from  negligence,  may  not  limit  its 
liability  for  losses  resulting  from  its  negli- 
gence. 

In  Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Shep- 
pard,  56  Ohio  St  68,  46  N.  B.  61.  however,  the 
court  held,  contrary  to  the  decisions  in  the 
foregoing  cases,  that  the  validity  of  a  stipula- 
tion agahist  liability  for  negligence  in  a  con- 
tract made  by  a  carrier  in  another  state,  to 
transport  cattle  from  a  point  in  that  state  to  a 
point  in  Ohio,  is  to  be  determined  by  the  law 
of  Ohio,  rather  than  by  the  law  of  the  place 
where  the  contract  was  made  and  the  shipment 
commenced.  This  decision,  however,  as  al- 
ready shown  in  supra  I.  b,  2,  (a),  rests  upon 
the  view  that  such  a  contract  Is  to  be  wholly 
performed  at  the  point  where  the  delivery  is  to 
take  place.  See  also  Jacobson  v.  Adams  Bxp. 
Co.  1  Ohio  C.  C.  381,  supra  I.  b,  2.   (a). 

In  Knowlton  v.  Brie  R.  Co.  19  Ohio  St  260, 
2  Am.  Rep.  395,  it  was  held  that  the  validity 
of  a  stipulation  in  a  carrier's  pass,  exempting 
the  company  from  liability  for  negligence,  was 
to  be  determined  by  the  law  of  New  York, 
where  the  contract  was  made.  In  this  case, 
however,  the  carriage  was  wholly  within  New 
York. 

The  cases  thus  far  cited  in  this  subdivision 
proceed  upon  the  tacit  assumption  that  a  stip- 
ulation exempting  the  carrier  from  liability  for 
negligence  is  not  so  opposed  to  the  public  pol- 
icy of  the  forum  as  to  prevent  its  enforctitaient 
if  valid  by  the  law  of  the  place  that  would 
otherwise  govern.  It  has,  however,  been  fre- 
quently held  by  the  Federal  courts  (even  upon 
the  assumption  of  the  nonapplicablllty  of  the 
Harter  act  which  expressly  condemns  such  stip' 
ulations  though  made  In  a  foreign  country) 
that  such  a  stipulation  Is  contrary  to  the  pub- 
lic policy  of  the  United  States,  and  will  not  be 
enforced,  even  if  valid  by  the  law  of  the  place 
where  the  contract  was  made  and  the  trans- 
portation commenced,  or  by  the  law  which  the 
contract  expressly  designates  as  the  governing 
law.  That  question  was  not  before  the  United 
States  Supreme  Court  in  The  Majestic,  166  U. 
8.  375,  41  L.  ed.  1039,  17  Sup.  Ct  Rep.  597, 
because  the  court  there  held  that  the  ex- 
ceptions and  conditions  upon  the  back  of  the 
passenger's  ticket,  by  which  the  carrier  at- 
tempted to  exempt  itself  from  liability  for  neg- 
ligence, were  not  part  of  the  contract,  either  by 
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the  law  of  England  or  of  the  United  Stateo, 
and  the  question  as  to  their  yalidlty,  therefore, 
did  not  arise. 

The  Kensington,  183  U.  8.  263.  46  L.  ed.  190, 
22  Sup.  Ct.  Uep.  102,  however,  inyolyed  the 
validity  of  stipulations  tn  a  ticket  issued  by  a 
steamship  company  for  passage  from  Antwerp 
to  New  York,  exempting  the  copipany  from  lia- 
bility for  injury  to  baggage  resulting  from  the 
negligence  of  its  servants.  The  ticket,  which, 
for  the  purposes  of  the  case,  was  treated  as  a 
contract,  expressly  provided  that  "all  questions 
arising  thereunder  are  to  be  settled  according  to 
the  Belgium  law  with  reference  to  which  this 
contract  Is  made."  By  the  law  of  Belgium  such 
stipulations  were  valid ;  but  the  Supreme  Court 
nevertheless  held  that  they  were  contrary  to 
public  policy  of  the  United  States,  and  refused 
to  enforce  them.  The  decision  Is  not  upon  the 
ground  that  New  York  was  the  situs  of  the  con- 
tract, or  that  the  question,  being  one  of  general 
commercial  law,  would  be  determined  by  the 
Federal  courts  Independently  of  the  decision  of 
the  New  York  courts.  On  the  other  hand,  the 
court  seems  to  concede  that  ordinarily  the 
law  of  Belgium,  the  lex  loci  contractus,  would 
govern,  but  that  the  stipulations  in  question, 
being  contrary  to  the  public  policy  of  the 
United  States  as  declared  by  the  Supreme  Court, 
came  within  the  qualification  of  the  general 
rule  that  the  Ux  loci  contractus  governs,  to  the 
effect  that  neither  by  comity,  nor  by  the  will 
of  contracting  parties,  can  the  public  policy  of 
the  forum  be  set  at  naught.  It  was  assumed, 
for  the  purposes  of  the  case,  that  the  provi- 
sions of  the  ilarter  act  do  not  apply  to  bag- 
gage. 

Substantially  the  same  position,  with  refer- 
ence to  a  stipulation  exempting  the  carrier 
from  liability  for  negligence,  was  taken  in  The 
Brantford  City,  29  Fed.  373 ;  The  Iowa,  50  Fed. 
561 ;  The  Energla,  66  Fed.  124 ;  Liewisohn  v. 
National  8.  8.  Co.  56  Fed.  602;  The  Hugo,  57 
Fed.  408  (Affirmed  in  168  U.  S.  104,  42  L.  ed. 
398,  18  Sup.  Ct  Rep.  12,  without  passing  upon 
the  pohit  in  question)  ;  The  Guildhall,  58  Fed. 
796;  The  Glenmavls.  09  Fed.  472;  The  New 
England,  110  Fed..  415. 

An  exception  lo  the  foregoing  doctrine  of  the 
Federal  cases  has  been  made  where  the  loss  or 
damage  complained  of  occurred  within  the  for- 
eign jurisdiction.     Thus : 

A  stipulation  exempting  the  carrier  from 
negligence,  in  a  bill  of  lading  Issued  in  Italy 
for  the  transportation  of  goods  upon  a  British 
vessel  from  Genoa  to  New  York,  being  valid  by 
the  law  of  Italy  and  ICngland,  will  be  upheld  in 
a  suit  in  admiralty  In  the  Federal  court,  where 
the  negligence  and  Injury  complained  of  occur- 
red in  Italy.  The  Trinacrla,  42  Fed.  863.  The 
court  said  that  it  was  a  wholly  different  ques- 
tion whether  the  courts  of  this  country  should 
sustain  contracts  or  stipulations  as  regards 
acts  performed,  or  designed  to  be  performed, 
either  on  the  high  seas,  or  within  the  exclusive 
jurisdiction  of  this  country,  when  such  stipula- 
tions are,  by  our  law,  void  on  the  grounds  of 
public  policy;  that  it  was  no  part  of  the  law 
or  policy  of  this  country  to  invalidate  con- 
tracts of  parties  lawfully  made  abroad  so  far 
as  respects  porformnnce  there,  or  to  apply  our 
law  to  the  consequences  of  this  performance 
there,  the  acts  being  neither  criminal  by  our 
law  nor  malum  in  ae. 

A  stipulation  exempting  the  carrier  from  lia- 
bility for  negligence  as  to  shipment  from  a 
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foreign  port  to  New  York  may  be  enforced  In 
the  Federal  court  If  it  is  valid  according  to  the 
law  of  the  place  where  it  was  made,  and  the 
damage  occurred,  not  on  the  high  seas  or  with- 
in the  Jurisdiction  of  the  United  States,  but 
within  foreign  territory.  Baetjer  t.  LaCom- 
pagnle  Generate  Transatlantlque,  59  Fed.  789. 
This  was  a  shipment  from  Cognac  to  New  York 
via  Havre.  The  injury  occurred  <m  French 
territory,  and,  as  the  stipulation  against  lia- 
bility for  negligence  was  valid  by  the  law  of 
France,  the  carrier  was  exonerated. 

It  may  be  remarked  that  it  Is  unnecessary  to 
invoke  the  public  policy  of  the  United  States 
as  ground  for  refusing  to  recognise  or  enforce 
a  stipulation  in  a  contract  for  the  shipment  of 
goods  on  a  foreign  vessel,  from  a  foreign  port 
to  the  United  States,  If  such  stipulation  is 
within  the  terms  of  the  Harter  act,  since  the 
provisions  of  that  act  cover  snch  cases.  The 
SilTla,  171  U.  S.  462,  43  L.  ed.  241,  19  Sup. 
Ct.  Rep.  7 :  The  ChatUhoochee,  173  U.  &  540, 
43  L.  ed.  861,  19  Sup.  Ct.  Rep.  491 ;  Knott  v. 
Botany  Worsted  Mills,  179  U.  S.  69,  45  L.  ed. 
90,  21  Sup.  Ct.  Rep.  30. 

A  bill  of  lading  of  goods  to  be  carried  in  an 
English  ship,  signed  In  an  English  port,  most 
be  construed  according  to  the  laws  of  E«ngland. 
The  TItania,  19  Fed.  101 ;  The  Carib  Prince.  63 
Fed.  266.  It  is  apparent,  however,  from  the 
cases  already  cited,  that  this  statement  is  true 
only  with  respect  to  contracts  that  do  not  con- 
flict with  the  Harter  act,  or  the  public  policy 
of  the  United  States. 

In  O' Regan  v.  Cunard  S.  8.  Co.  160  Mass. 
356,  35  N.  E.  1070,  the  court  held,  contrary  to 
the  doctrine  of  the  Federal  courts,  that  a  stip- 
ulation in  a  contract  made  In  Ireland  for  the 
transportation  of  a  person  from  Ireland  to 
Massachusetts,  relieving  the  carrier  from  lia- 
bility for  injuries  resulting  from  negligence  of 
his  servants,  though  against  the  policy  of  Mas- 
sachusetts, was  not  Immoral  or  Illegal,  and  it 
being  valid  according  to  the  law  of  Great  Brit- 
ain, would  be  enforced  on  principles  of  comity 
by  the  courts  of  Massachusetts. 

So,  a  contract  to  carry  a  passenger,  exonpt- 
ing  the  carrier  from  liability  even  for  negli- 
gence, being  valid  in  England  where  made,  will 
be  upheld  by  the  courts  of  BCassachusetts,  not- 
withstanding that  a  similar  contract  made  in 
Massachusetts  would  be  held  void  as  against 
public  policy.  Fonseca  v.  Cunard  S.  8.  Cb.  153 
Mass.  553,  12  L.  R.  A.  340,  27  N.  B.  666.  This 
was  a  contract  made  In  Ehigland  for  the  car- 
riage of  a  passenger  from  Liverpool  to  Boston. 
It  is  stated  in  the  opinion  that  it  was  conceded 
that  the  presiding  Justice  correctly  found  and 
ruled  that  the  contract  was  a  British  contract, 
and  that  by  the  English  law  a  carrier  may,  by 
contract,  exempt  himself  from  liability,  even  for 
loss  caused  by  his  negligence. 

It  is  to  be  observed,  with  reference  to  the 
Federal  cases  above  cited  that  refuse  to  en- 
force the  stipulation  because  contrary  to  the 
public  policy  of  the  United  States,  ^  that  the 
contract  involved  would  ordinarily  have  been 
governed  by  the  law  of  a  foreign  country,  either 
because  It  was  made  there  and  the  transporta- 
tion commenced  there,  or  because  it  expressly 
stipulated  that  such  law  should  govern.  In  a 
case  involving  a  shipment  from  one  state  to  an- 
other of  the  United  States  there  is  no  necessity 
of  the  Federal  court  going  so  far  as  to  say  that 
the  public  policy  will  not  permit  the  recogni- 
tion of  such  a  stipulation,  if  valid  according  to 
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the  law  of  the  state  where  the  contract  wae 
made  aod  the  transportation  commenced;  since 
a  nonstatutory  local  rale  upholding  the  yalld- 
Ity  of  snch  a  stipnlatlon  would,  in  any  erent, 
be  disregarded,  and  the  qaestlon  would  be  de- 
cided in  accordance  with  the  general  princi- 
ples .of  commercial  law  as  held  by  the  Federal 
courts.     (See  »upra,  1.  c) 

S.  Limitation  of  amount  of  earrier't  liability. 

It  to  also  established  by  the  weight  of  au- 
thority that  the  yalidity  of  a  stipulation  lim- 
iting the  amount  of  a  carrier's  liability  is  to 
be  determined  by  the  law  of  the  place  where 
the  contract  is  made  and 'the  transportation 
commences,  without  reference  to  the  law  of  the 
place  of  destination,  or  that  of  the  place  where 
the  loss  or  injury  occurs.  Mather  v.  American 
Exp.  Co.  9  Blsa  293,  2  Fed.  49  (valid)  ;  Potter 
y.  Th«  MaJesUc,  23  L.  R.  A.  746,  9  C.  C.  A. 
161,  20  17.  8.  App.  503,  60  Fed.  624  (yalld ;  Re- 
Tersed  in  166  U.  8.  875,  41  L.  ed.  1039,  17 
8up.  Ct.  Kep.  597,  but  on  another  point)  ; 
Basel  T.  Chicago,  M.  &  St  P.  R.  Co.  82  Iowa, 
477,  48  N.  W.  926  (yalid)  ;  Davis  v.  Chicago, 
R.  I.  &  P.  R.  Co.  83  Iowa,  744,  49  N.  W.  77 
(Invalid ;  in  this  case  the  law  of  Iowa  was  ap- 
plied tn  the  absence  of  proof  of  the  law  of 
Ohio,  where  the  contract  was  made)  ;  Pacific 
Exp.  Co.  V.  Foley,  46  Kan.  457,  12  L.  R.  A. 
799,  26  Pac.  665  (valid)  ;  Ohio  &  M.  R.  Co.  v. 
Tabor,  98  Ky.  503,  84  L.  R.  A.  685,  688.  32  8. 
W.  165,  86  B.  W.  18  (invalid)  ;  Pittman  v. 
Pacific  Exp.  Co.  24  Tex.  Civ.  App.  595,  59  S. 
W.  949  (invalid)  ;  Mexican  Nat.  R.  Co.  v.  Ware 
(Tex.  Civ.  App.)  60  8.  W.  843  (invalid).  The 
decision  *n  the  last  case,  that  the  statute  of 
Texas  forbidding  carriers  to  limit  or  restrict 
their  common-law  liability,  applied,  has  been 
overruled  by  subsequent  cases;  but  the  general 
position  taken  by  the  court  that  the  law  of 
Texas  governed  is  undoubtedly  correct,  though 
it  seems  that,  instead  of  the  statute,  it  should 
have  applied  the  common-law  rule  prevailing 
la  Texas  with  respect  to  cases  not  within  the 
terms  of  the  statute.  The  mistake  of  the  court, 
therefore,  was  not  in  applying  the  law  of  Texas, 
but  in  applying  the  statutory,  rather  than  the 
nonstatutory,  law  of  that  state. 

The  case  of  Fairchlld  v.  Philadelphia,  W.  A 
B.  R.  Co.  148  Pa.  527,  24  Ati.  79,  would  also 
be  regarded  as  supporting  and  applying  the  rule 
above  stated  but  for  the  fact  that  the  opinion 
in  HuOHES  V.  Pbmnbylvania  R.  Co.  regards 
the  decision  in  the  Falrchild  Case  as  authority 
for  the  application  of  the  law  of  the  state 
where  the  contract  is  made  and  the  transporta- 
tion commences  only  when  the  loss  or  injury  oc- 
curs in  that  state,  or  in  another  state  whose 
law  on  the  subject  Is  the  same.  As  pointed  out 
hi  I.  h,  1,  9upra,  it  ts  diiBcult  to  so  construe  the 
decision  in  this  case.  For  the  reasons  given  in 
I.  b,  2,  (b),  oupra,  the  decision  in  Brown  v. 
Camden  ft  A.  R.  Co.  88  Pa.  816,  would  not 
seem  to  be  an  authority  against  the  general 
rule,  although  Ifc  is  treated  as  such  by  the 
opinion  in  UUGHiiS  v.  Pcxnstlvania  R.  Co. 

See  also  Curtis  v.  Delaware,  L.  &  W.  R.  Co. 
74  N.  Y.  116,  30  Am.  Rep.  271,  $upra,  I.  b,  2, 
(t). 

A  statute  of  Pennsylvania,  limiting  the  lia- 
bility of  common  carriers  for  injuries  to 
passengers  to  $3,000,  does  not  apply  to  an  in- 
jury to  a  passenger  while  passing  through 
rennsylvania,  where  the  contract  was  made 
€3  L.  R.  A. 


In  New  York  for  tramportation  between  two 
points  in  that  state,  notwithstanding  that  the 
injury  occurred  on  a  part  of  the  line  in  Penn- 
sylvania. Dyke  v.  Erie  R.  Co.  45  N.  Y.  113,  6 
Am.  Rep.  43.  The  decision  Is  upon  the  general 
principle  that  the  lem  looi  oontractut  determines 
the  nature,  validity,  obligation,  and  legal  ef- 
fect of  the  contract,  and  gives  the  rule  of  con- 
struction and  interpretation,  unless  it  appears 
to  have  been  made  with  reference  to  the  laws 
and  usages  of  some  other  state  or  government. 
The  court  said  that  it  could  not  be  presumed 
that  the  parties  intended  to  contract  in  view  of 
the  law  of  Pennsylvania  merely  because  a  part 
of  the  line  was  in  that  state ;  that  the  contract 
was  single,  and  the  performance  but  one  con- 
tinuous act.  The  court  further  said  that, 
whether  the  action  be  regarded  as  assumpsit 
upon  the  contract  or  an  action  upon  the  case 
for  negligence,  the  rights  and  liabilities  of  the 
parties  must  be  Judged  by  the  same  standard. 
The  court  also  said  that  the  action  was  not 
given  by  the  law  of  Pennsylvania)  but  grew 
out  of  contracts  and  the  duties  resulting  from 
the  contracts. 

Cohen  v.  South  Eastern  R.  Co.  L.  R.  2  Excbi 
Div.  253,  46  L.  J.  Bxch.  N.  8.  417,  36  L.  T.  N. 
8.  130,  25  Week.  Rep.  475,  3  Asp.  Mar.  L.  Cas. 
248.  involved  the  effect  of  a  condition,  in  a  tick- 
et issued  in  France  for  transportation  from  a 
point  in  that  country  to  a  point  in  England, 
limiting  the  company's  liability  for  baggage  to 
a  certain  amount  Mellis,  L.  J.,  expressed  the 
opinion  that  the  law  of  England  would  govern, 
— especially  since  Parliament  had  passed  acts 
relating  to  through  traffic,  and  had  inserted  In 
them  clauses  for  the  protection  of  passengers; 
but  the  question  was  not  decided,  since,  either 
under  the  law  of  France  or  of  England,  the 
condition,  so  far  as  it  applied  to  the  negligent 
acts  of  the  carrier,  was  invalid. 

The  cases  thus  far  cited  in  this  subdivision 
proceed  upon  the  assumption  that  the  limitation 
of  the  amount  of  a  carrier's  liability  is  not  so 
opposed  to  the  public  policy  of  the  forum 
that  it  cannot  be  enforced,  assuming  it  to  be 
valid  when  tested  by  the  law  of  the  place 
where  the  contract  was  made  and  the  trans- 
portation commenced.  Of  course,  the  effect  ot 
the  general  rule  stated  at  the  beginning  of  the 
subdivision  will  be  defeated  if  the  court  takes 
the  position  that  such  a  limitation  is  op- 
posed to  the  public  policy  of  the  forum.  That 
position  is  expressly  taken  in  Chicago,  B.  dr 
Q.  R.  Co.  V.  Gardiner,  51  Neb.  70,  70  N.  W. 
508,  where  it  was  held  that  a  stipulation  in  a 
contract  made  in  Illinois  for  the  shipment  of 
property  from  a  point  in  that  state  to  a  point 
in  Nebraska,  limiting  the  liability  of  the  com- 
pany to  a  fixed  valuation,  although  valid  in 
Illinois,  would  not  be  enforced  in  Nebraska,  in 
view  of  the  provision  of  the  Constitution  of  the 
latter  state  that  the  liability  of  railroad  cor- 
porations as  common  carriers  shall  never  be 
limited.  The  decision  is  expressly  upon  the 
ground  that  it  is  contrary  to  the  public  policy 
of  Nebraska  to  enforce  such  a  stipulation.  The 
court  conceded  that  ordinarily  the  law  of  the 
place  of  shipment  should  be  held  to  be  the  law 
with  reference  to  which  the  shipper  and  car- 
rier have  contracted,  in  the  absence  of  direct 
evidence  of  an  Intention  to  be  guided  by  some 
other  rule,  but  held  that  the  principle  of  com- 
ity by  which  a  contract  binding  in  the  state 
where  made  will  ordinarily  be  enforced  in  an- 
34 
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Other  state,  does  not  apply  where  the  contract 
is  contrary  to  the  public  policy  of  the  forum. 

The  United  States.  Supreme  Court,  however, 
In  Hart  ▼.  Pennsylvania  R.  Co.  112  U.  S.  331, 
28  L.  ed.  717,  6  Sup.  Ct  Rep.  151.  Involving 
the  validity  of  a  stipulation  in  a  contract  for 
the  transportation  of  live  stock  from  a  point  in 
New  Jersey  to  a  point  in  Missouri,  limiting  the 
liability  of  the  company  to  a  fixed  valuation, 
,  took  the  position  that  where  such  a  contract  is 
fairly  made  it  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  be- 
tween the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  extraordinary  and 
fanciful  valuations.  As  already  pointed  out  in 
bubdivision  I.  c,  this  question  was  decided  up- 
on general  principles  of  commercial  law,  with- 
out special  reference  to  the  views,  either  of  the 
courts  of  New  Jersey,  or  of  Missouri.  The  de- 
cision upon  this  point,  however,  as  held  in 
Pennsylvania  R.  Co.  ▼.  Hughes,  191  U.  S.  477, 
48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132,  is  not  bind- 
ing Qpon  the  state  courts  with  reference  to 
their  public  policy. 

In  the  subsequent  case  of  the  The  Kensington, 
183  U.  8.  263,  46  L.  ed.  100,  22  Sup.  Ct.  Rep. 
102,  the  Supreme  Court  without  receding  from 
the  position  taken  in  the  preceding  case,  held 
that  a  stipulation  in  a  steamship  passenger's 
ticket  which  compels  him  to  value  his  baggage 
at  a  certain  sum,  far  less  than  It  is  worth,  or, 
in  order  to  have  a  higher  value  put  upon  it,  to 
subject  it  to  the  provisions  of  the  Harter  act 
by  which  the  carrier  would  be  exempt  from  all 
liability  therefor  from  errors  in  navigation  or 
management  of  the  vessel,  or  other  negligence, 
la  unreasonable,  and  in  conflict  with  public  pol- 
icy. It  was  accordingly  held  in  this  case  that 
such  a  stipulation  in  a  steamship  ticket  for 
passage  from  Antwerp  to  New  York  would  not 
be  enforced,  although  valid  by  the  laws  of  Bel- 
glum. 

This  note,  of  course,  does  not  cover  the  gezi- 
eral  question  as  to  the  validity  of  a  stipulation 
limiting  the  amount  of  the  carrier's  liability; 
and  only  those  cases  are  cited  that  present  the 
question  as  to  which  law  is  to  govern  when  the 
laws  of  different  Jurisdictions  are  in  conflict  on 
this  point.  Some  of  the  cases,  which  involve 
no  question  as  to  conflict  of  laws,  discuss  the 
rule  on  this  subject  from  the  point  of  view  of 
public  policy ;  but  such  cases  do  not  come  with^ 
In  the  scope  of  the  note,  since,  even  when  they 
hold  that  such  a  stipulation  is  contrary  to  pub- 
lic policy,  and  is  therefore  invalid,  assuming 
that  the  contract  has  its  situs  at  the  forum,  it 
does  not  necessarily  follow  that  such  a  stipula- 
tion would  not  be  enforced  if  the  contract  had 
its  situs  in  another  state  where  such  stipula- 
tions are  valid. 

c.  Am  to  liahility  of  carrier  hepond  oum  line; 
liabUitp  of  connecting  carrier. 

See  also  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep.  434 ;  Gray  v.  Jackson,  51  N.  H.  9,  12 
Am.  Rep.  1,  supra,  I.  b,  2,  (b)  ;  and  Central 
R.  Co.  V.  Kavanaugh,  34  C.  C.  A.  203,  63 
U.  S.  App.  501,  92  Fed.  66,  supra,  I.  c 

The  question  whether  a  carrier,  by  accepting 
•  goods  directed  to  a  destination  beyond  its  own 
line,  assumes  any  liability  beyond  its  own  line, 
is  to  be  determined  by  the  law  of  the  state  in 
which  the  contract  is  made  and  the  transporta- 
tion commences..  Palmer  v.  Atchison^  T.  &  S. 
63  L.  R.  A. 


F.  R.  Co.  101  Cal.  187,  35  Pac.  630 :  Pennfyl- 
vania  Co.  v.  Falrchild.  69  111.  260:  Milwaukee 
Jb  St  P.  R.  Co.  V.  Smith,  74  111.  197 :  Wabash. 
St.  L.  &  P.  R.  Co.  V.  Jaggerman.  115  111.  407. 
4  N.  E.  641 :  Fortler  v.  Pennsylvania  Co.  IS  III. 
App.  260. 

In  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.  92  Va.  670,  41  L.  R.  A.  511^  24  S. 
E.  261,  Affirmed  in  169  U.  S.  311.  42  L.  ed.  7o9. 
18  Sup.  Ct.  Rep.  335.  the  only  question  dis- 
cussed was  whether  the  Virginia  statute,  pro- 
viding that  when  a  carrier  accepts  goods  for 
trannportation  to  a  point  beyond  its  own  line 
it  shall  be  deemed  to  assume  an  obligation  for 
its  safe  carriage  to  destination  unless  releaied 
from  such  liability  by  a  contract  In  writing 
signed  by  the  owners  or  his  agent,  was  void  as 
an  unlawful  interference  with  Interstate  com- 
merce when  applied  to  a  shipment  from  a  pobit 
in  Virginia  to  a  point  In  Louisiana.  Its  deci- 
sion that  it  was  not  such  an  interference  was 
affirmed  by  the  United  States  Supreme  Court 
(169  17.  8.  811,  42  L.  ed.  759,  18  Sup.  Ct.  Rep. 
335).  Both  courts  seem  to  have  assumed  that 
the  statute  governed,  notwithstanding  the  in- 
terstate character  of  the  contract 

In  Crouch  v.  Louisville  &  N.  R.  Co.  42  Mo. 
App.  248,  the  court  applied  the  principle  of 
common  law  as  established  in  Missouri — that  a 
common  carrier,  who  receives  goods  for  trans- 
portation to  a  point  beyond  its  own  line  agrees 
only  to  carry  them  safely,  and  within  reason- 
able time,  to  the  end  of  its  own  line — to  a 
contract  of  shipment  from  a  point  In  Illinois  to 
a  point  in  South  Carolina.  The  court  said  that, 
inasmuch  as  the  shipment  was  wholly  withoat 
the  limits  of  Missouri,  It  was  immaterial  that 
such  rule  may  have  been  changed  by  the  Mis- 
souri legislature,  since  there  is  no  presumption 
that  the  positive  or  statute  law  of  one  state  ex- 
ists in  another  state;  and,  besides,  the  Missouri 
statute  applies  in  terms  only  to  contracts  of 
transportation  made  in  the  state.  The  court 
further  adds  that  the  law  of  Illinois  was  not 
proved,  and  apparently  the  court  indulged  the 
presumption  that  the  common-law  rule,  as  un- 
derstood in  Missouri,  prevailed  In  Illinois. 

In  Fortler  v.  Pennsylvania  Co.  18  111.  App. 
260.  the  law  of  Illinois  {lem  fori)  was  applied, 
upon  the  presumption,  however,  tiiat  it  was  the 
same  as  the  law  of  Ohio,  where  the  contract 
was  made  and  the  transportation  commenced. 

None  of  the  foregoing  cases  bases  any  dis- 
tinction upon  the  place  where  the  loss  occurred ; 
and  in  Pennsylvania  Co.  v.  Fairchild,  69  111. 
260,  the  loss  occurred  outside  of  the  state  hi 
which  the  contract  was  made  and  the  trans- 
portation commenced,  and  therefore  outside  of 
the  Jurisdiction  whose  law  was  applied. 

If  the  initial  carrier  has  no  authority,  or  doef 
not  undertake,  to  bhid  the  connecting  carrier 
by  the  contract  made  with  the  shipper,  the  im- 
pMed  contract  with  the  connecting  carrier  is 
made  in  the  state  in  which  the  goods  are  re- 
ceived for  transportation  by  the  connecting  car- 
rier; and  since  part  of  the  transportation  un- 
der such  implied  contract  will  ordinarily,  at 
least,  take  place  In  that  state,  the  application 
of  the  general  rule  that  the  carrier's  contract 
is  governed  by  the  law  of  the  place  where  It  Is 
made  and  the  transportation  commences' would 
subject  it  to  the  law  of  that  state,  rather  than 
that  of  the  state  wherfe  the  contract  with  the 
initial  carrier  was  made  if  the  two  are  differ- 
ent In  barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep.  434,  supra,  I.  b,  2,  (b),  the  law  of  New 
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York,  where  the  connecting  carrier  received  the 
goods  and  where  the  loss  occurred,  was  applied 
to  the  question  of  Its  liability,  notwithstanding 
that  the  contract  made  by  the  initial  carrier  in 
Ohio  seems  to  hare  been  binding  upon  the  con- 
necting carrier.  As  already  shown,  however, 
this  decision  seems  to  rest  upon  the  view  that 
the  c<» tract  is  divisible,  which  is  opposed  to  the 
view  underlying  the  general  rule.  It  will  be 
observed  that  Hughbs  v.  Pennsylvania  R.  Co. 
spplies  the  law  of  Pennsylvania,  where  the  loss 
occurred,  notwithstanding  that  the  initial  car- 
rier was  its  agent  for  the  purpose  of  malclng  the 
contract.  Had  the  transfer  of  the  goods  from 
the  initial  to  the  connecting  carrier  taken  place 
in  Pennsylvania,  -  rather  ihan  in  New  Jersey, 
the  actual  decision  in  this  case  might,  perhaps, 
have  been  reconciled  with  the  general  rule  upon 
the  theory  that,  while  the  connecting  carrier's 
contract  was  made  In  New  York,  yet,  it  was  to 
be  entirely  performed  in  Pennsylvania,  In  view 
of  the  stipulation  in  the  contract  limiting  the 
liability  of  each  carrier  to  its  own  line.  It  will 
be  observed,  nowever,  that  the  transfer  took 
place  In  New  Jersey,  and  the  application  of  the 
general  rule,  upon  this  theory,  would  therefore 
have  subjected  the  connecting  carrier's  contract 
to  the  law  of  that  state  instead  of  the  law  of 
Pennsylvania.  Besides,  the  court  clearly  re- 
pudiates the  genera]  rule,  and  substitutes  for  it 
the  principle  that  the  contract  is  governed  by 
the  law  of  the  place  where  the  loss  occurs. 

The  validity  of  a  stipulation  limiting  a  car- 
rier's liability  to  ita  own  line  is  to  be  deter- 
mined by  the  law  of  the  state  where  the  con- 
tract is  made  and  the  transportation  com- 
mences. Nenno  v.  St.  Louis  &  8.  F.  B.  Co. 
(Mo.  App.)  80  8.  W.  24. 

d.  As  to  oontiiManee  of  carrier'9  UalMity  after 
arrival  of  goods  at  destination. 

See  also,  upon  this  point,  the  discussion  under 
the  heading.  Suggested  distinction  as  to  divis- 
ibility, supra,  I.  b,  2,  (b),  and  Springs  v. 
South  Bound  B.  Co.  46  8.  C  104.  24  8.  B. 
106,  there  cited. 

The  courta  of  different  jurisdictions  take  dif- 
ferent views  upon  the  question  whether  the  lia- 
bility of  a  common  carrier,  as  such,  ceases  when 
it  has  completed  the  duty  of  transportation, 
or  continues  for  a  reasonable  time  within  which 
to  allow  the  removal  of  the  goods.  The  courts 
of  Massachusetts,  for  iiistance,  take  the  former 
▼lew,  and  the  courts  of  New  York  the  latter 
▼lew.  The  question  which  view  of  the  common 
law  is  to  prevail  upon  this  subject  seems  to 
relate  solely  to  matters  that  have  their  situs 
at  the  place  of  the  destination,  and,  as  sug- 
gested in  I.  b,  2,  (b),  it  Is  not  apparent  why 
this  question,  when  not  affected  by  general  stip- 
ulations in  the  contract  applicable  also  to  mat- 
ters affecting  the  transportation,  should  not  be 
determined  by  the  law  of  the  place  of  destination, 
assuming  that  the  question  is  not  to  be  de- 
cided as  one  of  general  commercial  law  accord- 
ing to  the  ideas  of  the  courta  of  the  jurisdic- 
tion in  which  the  action  is  brought,  without 
reference  to  the  law  of  the  real  situs  of  the 
contract.  In  Faulkner  v.  Hart,  82  N.  Y.  413, 
37  Am.  Rep.  574,  it  was  held  that  the  rule,  as 
declared  by  the  New  York  courts,  governed  a 
contract  made  in  New  York  for  the  transporta- 
tion of  goods  from  a  point  in  that  state  to  a 
point  in  Massachusetts.  This  decision,  bow- 
ever,  as  elsewhere  pointed  out  (supra,  I.  c), 
63  L.  R.  A. 


is  upon  the  ground  that  the  question  was  one 
of  general  commercial  law,  as  to  which  the 
New  York  courts  were  not  bound  by  the  deci- 
sions of  the  courta  of  Massachusetts,  even  as- 
suming that  the  law  of  Massachusetts  on  the 
point  would  govern  if  it  had  been  embodied  in 
a  statute.  The  implication  in  the  opinion  is 
that,  if  the  question  had  not  been  one  of  gen- 
eral commercial  law,  or  if  the  rule  as  declared 
by  the  courts  of  Massachusetts  had  been  em- 
bodied in  a  Massachusetts  statute,  the  law  of 
the  latter  state  would  necessarily  have  gov- 
erned because  that  part  of  the  performance  of 
the  contract  to  which  the  rule  in  question  re- 
lates must  necessarily  take  place  in  Massachu- 
setta. 

Dunham  v.  Boston  ft  A.  R.  Co.  46  Hun,  245, 
also  applied  the  rule  extending  the  carrier's  lia- 
bility for  a  reasonable  period  after  the  arrival 
of  the  goods  at  destination,  to  a  contract,  made 
in  New  Hampshire,  for  the  transportation  of 
goods  from  a  point  in  New  Hampshire  to  a  point 
in  Massachusetts,  notwithstanding  that  the 
Massachusetts  courta  had  established  the  con- 
trary rule.  The  court  referred  to.  the  fact  that 
the  rule  as  applied  is  held  in  the  state  of  New 
Hampshire,  where  the  contract  was  entered 
into,  but  it  also  referred  to  the  position  taken 
in  Faulkner  v.  Hart,  that  the  question  was  to 
be  decided  according  to  the  general  principles  of 
commercial  law. 

In  Herf  ft  F.  Chemical  Co.  v.  Lackawana 
Line,  70  Mo.  App.  274,  the  court,  while  stating 
that  a  contract  made  in  Missouri  for  trans- 
portation of  goods  from  a  point  in  that  state 
to  a  point  in  New  York  is  governed  by  the  law 
of  Missouri,  held  that  a  usage  in  New  York  by 
which  carriers  give  notice  to  the  consignee  of 
the  arrival  of  the  goods  bound  the  company, 
and  that  it  could  not  relieve  itself  from  lia- 
bility as  a  carrier  without  giving  such  notice. 

The  court  adhered  to  this  position  upon  a 
subsequent  appeal  in  the  same  case,  100  Mo. 
App.  164,  73  H.  W.  846. 

In  Moses  v.  Boston  ft  M.  R.  Co.  32  N.  H.  523, 
64  Am.  Dec.  881,  the  rule  that  the  liability  of 
a  common  carrier,  as  such,  continues  for  a  rea- 
sonable time  after  the  arrival  of  the  goods  at 
destination  and  their  separation  from  other 
goods  ready  for  delivery  was  applied  to  a  ship- 
ment from  a  point  in  New  Hampshire  to  a 
point  in  Massachusetts.  There  is  no  reference 
to  conflict  of  laws,  but  it  was  apparently  as- 
sumed that  the  law  of  New  Hampshire  would 
govern  since  the  opinion  refers  to  the  decisions 
in  Massachusetts  adopting  the  contrary  rule. 
There  is  no  intimation  that  the  question  was 
decided  upon  general  principles  of  commercial 
law. 

e.  Vis  mafor;  aot  of  Ood. 

In  Jacobs  v.  Credit  Lyonnais,  L.  R.  12  Q.  B. 
Div.  589,  53  L.  J.  Q.  B.  N.  8.  156,  50  L.  T.  N. 
S.  104,  32  Week.  Rep.  761,  it  was  held  by  the 
court  of  appeal,  affirming  the  judgment  of  the 
Queen's  Bench  division,  that  the  validity  of  a 
defense  of  force  majeure  in  an  action  for  non- 
delivery of  merchandise  pursuant  to  a  contract 
made  in  London  between  London  merchants, 
whereby  one  of  them  was  to  deliver  certain 
goods  on  board  vessels  to  be  fumisbed  by  the 
other  at  an  Algerian  port,  from  which  time 
they  were  to  be  at  the  risk  of  the  other  party 
and  to  be  paid  for  on  their  arrival  at  London, 
was  to  be  determined  by  the  law  of  England, 
which  precludes  such  a  defense,  rather  than  by 
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fbe  French  law  prerainng  at  tbe  Algerian  port, 
which  recognises  the  ralldlty  of  such  a  defense. 

So,  the  law  of  Mexico,  which  absolyes  a  com- 
mon  carrier  from  responsibility  when  the  prop- 
erty Is  taken,  whether  by  superior  force  or  rob- 
tery,  applies  to  a  contract  made  In  Mexico  for 
the  transportation  of  goods  from  a  point  in 
that  country  to  a  point  in  Texas.  Cantu  t. 
Bennett,  39  Tex.  803.  In  this  case  the  prop- 
erty was  forcibly  taken  from  the  possession  of 
the  carrier  in  Texas. 

The  rights  and  liabilities  of  the  parties  to  a 
contract  made  in  Ohio  for  the  transportation  of 
haggage  from  a  point  In  that  state  to  a  point 
in  New  York  are  goremed  by  the  law  of  Ohio. 
Wald  V.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  60  111, 
App.  460.  The  law  of  Ohio,  applied  in  this 
case,  was  to  the  eflTect  that  a  railroad  company 
Is  not  liable  for  loss  of  baggage  resulting  from 
an  extraordinary  storm  and  flood. 

1.  Telegraph  oa^et. 

There  Is  a  decided  conflict  of  authority  upon 
the  question,' what  law  goyems  with  respect  to 
a  contract  made  in  one  state  for  the  transmis- 
sion of  a  telegram  from  a  point  in  that  state 
to  a  point  in  another  state.  The  Missouri  su- 
preme court.  In  Beed  y.  Western  U.  Teleg.  Co. 
135  Mo.  601,  34  L.  R.  A.  402,  87  S.  W.  904, 
relying  upon  the  authorities  with  reference  to 
a  contract  for  the  transportation  of  persons  or 
property,  held  that  a  contract,  made  In  Iowa, 
for  the  transmission  of  a  telegram  from  a 
point  in  that  state  to  a  point  in  Missouri,  was 
goyemed  by  the  law  of  Iowa  with  respect  to 
the>  liability  of  the  company,  notwithstanding 
that  the  contract  was  to  be  partially  performed 
in  Missouri.  It  was  accordingly  held  that  it 
was  not  error  to  admit  in  eyldence  a  statute  of 
Iowa  making  the  proprietor  of  a  telegraph  com- 
pany liable  for  all  mistakes  In  transmitting 
messages,  made  by  any  person  in  his  employ- 
ment, and  for  all  damages  resulting  from  a  fail- 
ure to  perform  any  of  the  duties  required  by 
law.  This  case  also  Inyolyed  the  yalldlty  of  a 
stipulation  limiting  the  liability  of  the  company 
for  mistakes  in  unrepeated  messages,  whether 
happening  through  the  negligence  of  the  com- 
pany's seryants  or  otherwise,  to  the  amount  re- 
eelyed  for  sending  the  same.  This  stipulation 
was  held  Inyalid  so  far  as  it  attempted  to  limit 
the  liability  for  negligent  mistakes,  but  the 
court,  notwithstanding  its  general  i>oBltlon  that 
the  contract  was  goyemed  by  the  law  of  Iowa, 
seems  to  haye  determined  this  question  upon 
general  principles  and  according  to  its  own 
ideas  as  to  the  correct  rule,  without  especial 
reference  to  decisions  In  Iowa  upon  the  subject. 
Indeed,  the  court  went  so  far  as  to  oyerrule  a 
preyious  decision  in  Missouri.  It  may  be  that 
the  court  acted  upon  the  ylew  referred  to  in 
I.  c,  9upra,  that  the  courts  of  the  forum  are  to 
determine  common-law  questions  with  reference 
to  their  own  ideas,  Irrespectlye  of  the  position 
of  the  courts  of  another  state  where  the  con- 
tract has  its  situs. 

The  last  case  Is  followed  In  Bryan  y.  West- 
em  U.  Te2eg.  Co.  133  N.  C.  603,  45  S.  B.  938, 
which  applied  the  rule  in  North  Carolina,  per- 
mitting recoyery  for  mental  anguish  for  nonde- 
Ilyery  of  a  telegram,  to  a  case  where  the  con- 
tract was  made  in  North  Carolina,  and  tbe 
telegram  was  to  be  sent  from  a  point  in  that 
state  to  a  point  In  South  Carolina,  where  the 
addressee,  who  was  the  plaintiff  in  the  case, 
63  L.  R.  A. 


liyed.  The  negligence  on  the  part  of  the  tele- 
graph company  in  this  case  occurred  in  South 
Carolina. 

The  doctrine  of  the  last  two  cases,  that  the 
law  of  the  state  in  which  the  contract  Is  made 
and  from  which  the  telegram  is  sent  goyenu, 
was  also  adopted  by  the  Texas  court  of  ciyil 
appeals  in  Western  U.  Teleg.  Co.  y.  Cooper,  29 
Tex.  ay.  App.  591,  69  S.  W.  427,  and  the  deci- 
sion in  that  case  was  approyed  by  the  Texst 
supreme  court  in  Western  U.  Teles.  Co.  t. 
Waller  (Tex.)  74  S.  W.  751,  Aflirmlng  (Tex. 
Ciy.  App.)  72  S.  W.  264.  In  these  cases  the 
rule  was  applied  so  as  to  allow  a  recovery  for 
mental  anguish  on  account  of  the  delay  in  de- 
livery of  a  message  sent  from  a  point  in  Texas 
to  a  point  in  the  Indian  territory,  notwith- 
standing that  such  damages  were  not  recoyera- 
ble  in  the  latter  Jurisdiction.  In  both  these 
cases  the  delay  seems  to  haye  occurred  in  In- 
dian territory. 

The  Tennessee  supreme  court,  in  Oray  y. 
Western  U.  Teleg.  Co.  108  Tenn.  39,  56  L.  R. 
A.  301,  64  8.  W.  1008,  said,  in  effect,  that  the 
rule  as  aboye  stated  was  probably  controlling 
when  the  remedy  of  the  plaintiff  was  upon  the 
contract  alone.  In  this  case,  however,  the 
the  court  applied  the  law  of  Tennessee  permit- 
ting a  recoyery  for  mental  anguish,  notwith- 
standing that 'the  contract  was  made  in  Missis- 
sippi, which  does  not  allow  recovery  for  mental 
anguish,  and  the  telegram  was  sent  from  a  point 
in  the  latter  state  to  a  point  in  Toinesaee.  The 
decision  is  upon  the  ground  that  tbe  plaintiff's 
rights  did  not  rest  upon  the  contract,  but  upon 
a  statute  of  Tennessee  which  makes  a  telegraph 
company  liable  for  a  breach  *  of  Its  statutory 
duty  Independently  of  any  contract.  The  negli- 
gent delay  complained  of  occurred  in  Tennessee, 
and,  viewing  the  action  as  one  for  the  recovery 
of  a  statutory  liability,  the  rights  of  tbe  par- 
ties would  clearly  depend  upon  the  law  of  tbe 
place  where  the  tort  occurred.  See  note  to  Bos- 
ton &  M.  R.  Co.  v.  Hurd,  56  L.  R.  A.  193. 

The  Mississippi  supreme  court,  in  Shaw  v. 
Postal  Teleg.  &  Cable  Co.  79  Miss.  670,  56  L.  R. 
A.  486,  31  So.  222,  also  takes  the  position 
that,  whether  the  action  be  ex  contractu  or  c* 
delicto  arising  out  of  the  contract,  it  must  be 
controlled  by  the  lew  loci  of  the  contract;  and 
in  this  case  it  was  held  that  the  stipulation  in 
a  contract  for  the  transmission  of  a  cipher  tel- 
egram, which  exempts  the  company  from  liabil- 
ity for  mistakes  unless  a  small  additional  fee 
is  paid,  being  valid  under  a  statute  of  Massa- 
chusetts, where  tbe  contract  was  matte  and  from 
which  the  despatch  was  sent  to  a  point  In  Mis- 
sissippi, would  be  upheld,  notwithstanding  that 
such  a  provision  would  be  Invalid  by  the  law 
of  Mississippi.  It  is  intimated  In  this  case  that 
If  the  law  of  Massachusetts  on  the  subject  had 
been  nonstatutory,  the  Mississippi  court  would 
have  applied  the  rule  of  law  as  held  by  the 
courta  of  Mississippi,  not  because  the  law  of 
Mississippi  ought  to  govern,  but  because  the 
courta  of  Mississippi  are  not  bound  by  the  de- 
cisions of  the  courts  of  Massachusetts  on  a 
question  of  common  law. 

The  cases  thus  far  cited  in  this  subdivision, 
applying  the  analogy  drawn  from  tbe  cases  In- 
volving a  contract  for  the  transportation  of 
persons  or  property,  regard  the  contract  as  be- 
ing performable  in  pare  in  the  state  from  which 
tbe  message  is  sent.  A  different  view,  however, 
was  taken  in  Western  V.  Teleg.  Co.  v.  Blake« 
20  Tex.  Civ.  App.  224,  68  S.  W.  626,  which  ap- 
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plied  tbe  law  of  Texas  allowing  a  recovery  for 
mental  anguish,  notwithstanding  that  the  con- 
tract was  made  in  Arkansas  (the  law  of  which 
does  not  recognise,  mental  anguish  as  an  ele- 
ment of  damages)  for  tbe  transmission  of  a 
telegram  from  a  ix>int  in  that  state  to  a  point 
in  Texas.  The  court  apparently  takes  the  view 
that  tbe  performance  consists  of  the  delivery 
of  tbe  message,  and  in  that  view  Texas  was, 
of  course,  the  sole  place  of  performance.  The 
court  refers  to  the  fact  that  the  breach  of  the 
contract  occurred  in  Texas.  This  decision 
seems  to  bo  overruled  by  the  Texas  cases  above 
referred  to,  though  in  those  cases  the  message 
was  sent  from  Texas,  and  therefore  the  law  of 
Texas  permitting  a  recovery  for  mental  anguish 
was  applied. 

The  question  again  arose  in  Western  U.  Teleg. 
Co.  V.  McNairy  (Tex.  Civ.  App.)  78  8.  W.  069, 
and  the  court  recognised  the  existence  of  a  con- 
flict, or  an  apparent  conflict,  between  the  Texas 
decisions  upon  the  ix>int.  It  did  not,  however, 
undertake  to  determine  the  question,  but  put 
the  decision  upon  the  ground  that  there  was  no 
proof  that  the  law  of  New  Mexico  (from  a  point 
in  which  the  telegram  was  sent  to  a  point  in 
Texas)  was  diiferent  from  the  law  of  Texas 
upon  tbe  subject 

Thomas  v.  Western  U.  Teleg.  Co.  25  Tex. 
Civ.  App.  308,  61  S.  W.  501,  denied  a  recovery 
for  mental  anguish,  but  in  this  case  the  message 
was  sent  between  two  points  in  Arkansas,  so 
that.  In  any  view,  the  law  of  Arkansas  would 
govern ;  it  being  held  by  the  great  weight  of 
authority  that  the  measure  of  damages  per- 
tains to  the  bubstance  of  the  contract,  rather 
than  to  the  remedy,  and  is,  therefore,  governed 
by  the  law  of  the  substantive  contract,  rather 
than  that  of  the  forum.  See  note  to  Gray  t. 
Western  U.  Teleg.  Co.  56  L.  R.  A.  801. 

Burgess  v.  Western  U.  Teleg.  Co.  92  Tex. 
125,  46  S.  W.  794,  after  reversing  the  decision 
of  the  court  of  civil  appeals  ([Tex.  Civ.  App.] 
48  8.  W.  1033),  that  the  Texas  statute  inval- 
idating any  stipulation  in  a  contract  by  a  tele- 
graph company  whereby  the  time  for  giving  no- 
tice of  a  claim  for  damages  as  a  condition 
precedent  to  the  right  to  sue  at  less  than 
ninety  days  was  an  unlawful  Interference 
with  interstate  commerce  as  applied  to  a  tele- 
gram sent  from  New  Orleans  to  a  point  in 
Texas, — applied  the  Texas  statute  upon  the  pre- 
somption  that  the  Louisiana  statute  was  the 
same,  there  being  no  evidence  on  that  point. 
This  case,  therefore,  apparently  assumed  that 
the  law  of  Louisiana  would  have  been  applied 
if  proved,  even  if  it  conflicted  with  the  law  of 
Tezaa 

Western  TJ.  Teleg.  Co.  v.  Lovely  (Tex,  Civ. 
App.)  52  8.  W.  563,  however,  applied  the  fore- 
gobig  statute  to  a  contract  made  in  Indian  ter- 
ritory for  the  transmission  of  a  telegram  from 
a  point  in  such  territory  to  a  point  in  Texas, 
notwithstanding  that  it  was  proved  upon  the 
trial  that  the  law  in  Indian  territory  was  dif- 
ferent. The  decision  is  upon  the  ground  that 
the  Texas  statute  relates  to  the  remedy. 

The  court,  in  North'  Packing  &  Provision  Co. 
▼.  Western  U.  Teleg.  Co.  70  111.  App.  275.  speak- 
ing of  a  contract  made  in  Massachusetts  for 
the  transmission  of  a  telegram  from  a  point  in 
that  state  to  a  point  in  Illinois,  said:  "The 
message  was  to  be  delivered  in  Chicago;  the 
contract  was  thus  to  be  performed  there,  and  is 
to  be  construed  in  accordance  with  the  law  of 
Illinois.  Les  loci  aolutione»»'* 
63  L.  R.  A. 


The  court,  in  Western  U.  Teleg.  Co.  t.  Bu- 
banks,  100  Ky.  691,  36  L.  R.  A.  711,  88  8.  W. 
1068,  also  appears  to  assume  that  the  place 
where  the  message  is  to  be  delivered  is  the  sols 
place  of  performance^  and  therefore  furnishes 
the  law  of  the  contract.  In  this  case  the  court 
applied  the  provision  of  the  state  Constitution 
preventing  common  carriers  (including  tele- 
graph companies)  from  contracting  for  relief 
from  their  common-law  liability,  to  a  contract 
made  in  (Georgia  for  the  transmission  of  a  tel- 
egram from  a  point  in  that  state  to  a  point  in 
Kentucky.  The  court,  after  rejecting  the  con- 
tention that  the  provision  of  the  state  Consti- 
tution conflicted  with  the  interstate  commerce 
clause  of  the  Federal  Constitution,  said  that 
the  general  rule  is  that  the  law  of  the  place 
where  the  contract  is  to  be  performed  governs; 
thus  implying  that  Kentucky  was  the  sole  place 
of  performance.  The  delay  in  the  delivery  of 
the  message  was  due  to  a  mistake  in  the  name 
of  the  addressee,  which  seems  to  have  been 
made  at  the  sending  oflice  in  Georgia. 

In  Western  U.  Teleg.  Co.  v.  James,  162  U.  8. 
651,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934,  the 
addressee  of  a  telegram  sent  from  a  point  in 
Alabama  to  a  point  in  Georgia  was  allowed  to 
recover  a  penalty  prescribed  by  a  statute  of 
Georgia,  for  delay  in  delivering  the  telegram. 
In  this  case,  however,  the  action  was  not  based 
on  the  contract,  but  ui>on  the  statute,  and  there 
was,  therefore,  no  question  as  to  what  law  gov- 
erned the  contract. 

Taylor  v.  Western  U.  Teleg.  Co.  95  Iowa, 
740,  64  N.  W.  660,  held  that  a  statute  of  South 
Dakota,  allowing  the  recovery  of  $50  in  addition 
to  actual  damages  for  negligent  delay  in  deliv- 
ery of  a  telegram  sent  between  two  points  in 
that  state,  would  not  be  enforced  in  an  action 
in  Iowa,  because  the  statute  was  penal. 

The  penalty  prescribed  by  the  Indiana  stat- 
ute for  failure  to  transmit  a  message  does  not 
apply  to  messages  sent  from  a  point  in  an- 
other state  to  a  point  in  Indiana.  C^mahan  v. 
Western  U.  Teleg.  Co.  89  Ind.  526,  46  Am.  Rep. 
175 ;  Western  U.  Teleg.  Co.  ▼.  Reed,  96  Ind. 
196. 

But  the  fact  that  the  act  of  negligence  which 
prevented  a  message,  sent  from  an  oflice  in  In- 
diana to  an  oflice  in  another  state,  from  reach- 
ing its  destination  occurred  out  of  the  state, 
will  not  defeat  a  recovery  under  such  statute. 
Western  U.  Teleg.  Co.  v.  Hamilton,  50  Ind.  181. 

The  Texas  court  of  civil  appeals,  in  Western 
U.  Teleg.  Co.  v.  Phillips  (Tex.  Ov.  App.)  30 
S.  W.  494,  held  that  an  action  might  be  mahi- 
tained  in  Texas  to  recover  damages  for  the  neg- 
ligent delay  in  delivering  a  telegram  which  the 
defendant  received  at  a  point  in  Indian  terri* 
tory  to  be  transmitted  to  another  point  in  such 
territory,  notwithstanding  that  the  laws  of  the 
territory  failed  to  provide  a  remedy  In  such 
case.  The  decision  is  upon  the  theory  that  the 
laws  of  the  territory  did  not  relieve  the  com- 
pany from  liability  for  its  negligence,  but  mere- 
ly failed  to  provide  any  remedy  for  the  enforce- 
ment of  ito  liability. 

g.  MisceUaneous^ 

The  nature,  interpretation,  and  eCFect  of  a 
contract  made  in  New  York^for  the  transportSp 
tion  of  goods  from  New  York  to  Chicago  are 
controlled  by  the  law  of  New  Yofk.  Mer- 
chants' Despatch  Transp.  Co.  v.  Furthmann, 
149  111.  66,  36  N.  E.  624,  Affirming  47  III.  App. 
561.    The  questions  in  this  case,  which  were 
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solved  by  the  application  of  the  law  of  New 
York,  were  whether  a  receipt  for  goods  given 
by  the  carrier  to  the  shipper,  and  containing 
the  words,  "subject  to  the  conditions  on  the 
back  of  this  receipt,"  constituted  a  contract  of 
shipment,  and  whether  the  mere  receipt  by  the 
shipper,  without  expressly  assenting  to  its 
terms,  of  a  bill  of  lading  containing  re- 
strictions of  the  carrier's  liability  after  the 
shipper  has  parted  with  all  control  over  the 
goods,  win  conclude  him  from  showing  what 
the  actual  agreement  was  under  which  the 
goods  were  shipped.  It  does  not  appear  in  this 
case  that  there  was  any  difference  between  the 
law  of  Illinois  and  of  New  York  on  these  points, 
but  the  court  distinctly  held  that  the  law  of 
New  York  was  the  governing  law. 

In  Ohio  &  M.  R.  Co.  v.  Tabor,  98  Ky.  506,  84 
L.  R.  A.  085,  668,  32  8.  W.  168,  36  8.  W.  18, 
the  provision  of  the  Kentucky  Constitution,  de- 
claring that  no  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its  common- 
law  liability,  was  applied  to  a  contract  made 
in  Kentucky  for  the  shipment  of  goods  from  a 
point  in  that  state  to  a  point  In  Ohio,  with  the 
result  that  a  stipulation  making  written  notice 
of  chilm  or  injury  a  condition  of  the  carrier's 
liability  was  held  invalid.  As  shown  in  »upra, 
I.  c,  such  a  stipulation  was  upheld  in  Southern 
Exp.  Co.  v.  Caldwell,  21  Wall.  264,  22  L.  ed. 
656;  but  the  point  in  this  case  was  decided 
upon  general  principles  of  commercial  law  as 
held  by  the  Federal  courts,  It  not  appearing 
that  there  was  any  local  statutory  or  constitu- 
tional provision  on  the  subject  Q.  H.  P. 


William  C.  ERDMAN  et  al. 

V, 

Robert  T.  MITCHELL  et  al,  Appta, 
(207   Pa.   79.) 

1.  Acts  of  a  council  of  allied  labor 
vntoma  which  seek  by  intimidation  to  co- 
erce laborers  to  Join  a  particular  organiza- 
tion and  cause  workmen  to  suffer  damage 
are  unlawful,  and  will  be  enjoined. 

2.  Orderlmff  a  strike  on  a  bulldimv 
whtcli  has  reached  a  stave  of  con- 
stmction  vfliere  "worlc  canmot  be 
■topped  vrltlioiit  disaster,  in  accord- 
ance with  an  intent  to  pursue  such  course 
in  respect  to  all  buildings  upon  which  non- 
union men  are  employed  for  the  puri>ose  of 
forcing  all  men  into  unions,  is  unlawful,  al- 
though under  existing  legislation  the  respon- 


NoTB. — b^or  injunction  against  strikes,  see 
also  note  to  Longshore  Printing  &  Pub.  Co.  v. 
Howell,  28  L.  R.  A.  4G4,  and  National  Protec- 
tive Asso.  of  Steam  Fitters  &  Helpers  v.  Cum- 
mlng,  58  L.  R.  A.  135. 

For  conspiracy  to  coerce  employers  or  em- 
ployees, see  note  to  Casey  v.  Cincinnati  Typo- 
graphical Union,  No.  3,  12  L.  R.  A.  195. 

As  to  right  to  injunction  to  restrain  repre- 
sentatives of  labor  organization  from  enticing 
employees  to  break  their  contracts  not  to  be- 
come members  of  the  union,  see  Flaccus  v. 
Smith,  54' L.  R.  A.  640. 

For   injunction   to  restrain   compulsory  rein- 
statement in  labor  union,  see  Plant  ▼.  Wocm1«.  51 
L.  R.  A.  339. 
63  L.  R.  A. 


sible  persons  may  not  be  guilty  of  criminal 
conspiracy. 

3.  I/egrlslatlon  Is  not  necessary  to  en- 
able the  courts  to  enforce  the  consti- 
tutional provision  guaranteeing  the 
right  to  enjoy  and  defend  life  and  liberty, 
and  to  acquire,  possess,  and  protect  property. 

4.  A  man  has,  under  the  constitutional 
rlflrht  of  acaulrlnar  propertXt  the  un- 
restricted rlflrht  to  work  for  such  em- 
ployer as  he  chooses  for  such  wages  as  he 
chooses  to  accept,  and  other  persons  cannot 
interfere  with  this  right  by  intimidating 
either  him  or  his  employers. 

(October  12,  1903.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  County  enj'oining  defendants 
from  interfering  with  plaintiffs'  right  to  la- 
bor.    Affirmed. 

The  material  facts  found  by  the  trial 
court  which  throw  light  upon  the  decision, 
in  addition  to  those  set  out  in  the  opinion, 
are  as  follows: 

"(1)  The  defendants  are  members  of  an 
unincorporated  a.S90ciation  of  workmen 
known  as  the  Council  of  the  Allied  Building 
Trudea  of  Philadelphia  and  Vicinity.  This 
association  will  hereinafter  be  referred  to  as 
the  Allied  Trades.  Its  members  are  dele- 
gales  cho««en  by  trades  unions  of  workmen 
'engaged  in  the  building  trades.'  The  ob- 
jects and'  purposes  of  the  Allied  Trades 
sufficiently  appear  in  the  constitution  and 
by-laws  of  the  association,  which  was  placed 
in  evidence  at  the  trial.  The  portions  of 
this  instrument  which  have  special  bearing 
upon  the  case  at  bar  are  set  out  in  the  fol- 
lowing extracts:  The  preamble  recites  that 
'the  ownership  and  management  of  all  in- 
dustry is  being  placed  on  an  organized  basis, 
to  the  end  that  competition  shall  be  replaced 
by  unity  of  action/  and  declares,  among 
other  things,  that  'it  behooves  us  as  intelli- 
gent men  to  more  thoroughly  organize  the 
workman  who  makes  the  profits  of  all  in- 
dustry possible.  Each  union  in  a  city 
should  be  allied  with  the  other  in  the  cen- 
tral Council,  and,  following  this  to  it«  logi- 
cal end,  each  central  council  of  eveiy  city 
should  be  allied  with  the  other  in  such  a 
manner  as  would  grant  to  each  city  or  local- 
ity the  right  of  local  autonomy  with  the  al- 
lied support  of  the  entire  world.'  *We  ear- 
nestly incite  all  organizations  of  workmen 
engaged  in  the  building  trades  to  join  us  in 
our  eti'orts  to  build  a  permanent  edifice,  un- 
til there  shall  be  no  man  working  in  the 
building  trades  that  does  not  own  allegiance 
to  the  council  of  the  allied  building  trades 
of  Philadelphia  and  vicinity.'  By  article  7 
of  the  constitution  the  president  is  required, 
with  the  consent  of  the  council,  to  appoint 
certain  standing  committees — among  them. 
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an  'organization  committee  of  ten  members.' 
Article  8  prescribes  the  duties  of  commit- 
tees, and  fi  3  is  as  follows:  'The  organiza- 
tion committee  shall  endeavor  to  organize 
any  building  trade  that  is  not  organized; 
they  shall  endeavor  to  get  all  building 
trades  unions  not  affiliated  with  this  council 
to  affiliate  with  same/  etc.  Article  16,  on 
Trade  rules,'  contains  the  following  sec- 
tions: 'Sec.  1.  It  shall  be  the  special  duty 
of  this  council  to  use  the  united  strength  of 
all  trades  represented  herein  to  induce  all 
nonunion  men  to  conform  to  and  obey  the 
laws  of  tho  organization  to  which  they 
«hou]d  properly  belong.'  *Sec.  3.  Any  or- 
ganization that  is  not  represented  in  this 
cooneil  shall  not  be  protected  on  any  build- 
ing or  job  until  affiliated  with  this  body,  ex- 
cept by  unanimous  consent  of  the  council.' 
Article  9  establishes  'an  executive  board, 
composed  of  the  properly  elected  business 
agents  of  the  various  organizations  affiliated 
with  this  council.'  By  J  6  of  the  same  arti- 
cle, the  executive  board  shall  be  empowered 
to  act  on  all  occasions  on  behalf  of  the  coun- 
cil, and  to  deal  with  all  emergencies  that 
may  arise  in  the  interim  between  meetings.' 
Article  13,  S  2,  provides:  'When  any 
trouble  occurs  on  any  building  or  job  affect- 
ing any  organization  represented  in  this 
council,  it  shall  be  the  duty  of  the  business 
agent  of  said  organization  to  immediately 
endeavor  to  settle  same  with  the  contractor 
or  owner  in  accordance  with  the  trade  rules 
and  to  the  satisfaction  of  the  organization 
involved.  Failing  in  this,  the  business 
agent  shall  have  power  to  call  said  strike. 
If  the  aforesaid  strike  is  liable  to  become 
general,  he  shall  then  lay  the  matter  beYore 
the  executive  board  at  its  next  meeting,  and 
be  governed  by  their  action  or  decision, 
which  shall  be  equally  binding  on  all  organ- 
izations in  this  council  engaged  on  the  job 
or  building.'  Section  2  of  article  11,  as 
amended,  provides:  'The  funds  for  the 
maintenance  and  expenses  of  this  council 
shall  be  raised  from  the  revenue  obtained  by 
iss^jing  quarterly  working  cards  at  ten  cents 
per  card.'  Four  of  the  defendants  are  offi- 
cers of  the  Allied  Trades.  Daniel  8.  Wood 
is  president,  M.  Collins  is  vice  president, 
Robert  T.  Mitchell  is  secretary,  Thomas  Ma- 
guire  is  treasurer.  The  remaining  defend- 
ants. John  Love  and  Harry  Keeler,  are  mem- 
bers of  the  association,  being  delegates  from 
two  of  its  affiliated  trades  unions. 

"(4)  In  the  early  part  of  April,  1901, 
there  were  at  work  upon  the  Mariner  and 
Merchant  building  certain  mechanics,  of  the 
respective  trades  of  electricians,  painters, 
and  steam  fitters'  helpers,  who  were  non- 
union workmen,  and  did  not  carry  the  quar- 
terly card  of  the  Allied  Trades.  The  plain- 
tiffs, who  were  the  only  plumbers  at  that 
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time  working  at  the  building,  were  also 
without  the  quarterly  card.  At  a  meeting 
of  the  executive  board  of  the  Allied  Trades, 
the  date  of  which  does  not  appear  in  evi- 
dence, a  strike  was  ordered  of  the  workmen 
engaged  at  the  building  in  affiliation  wifh 
the  association,  the  reason  assigned  for 
which  was  the  employment  there  of  the  non- 
union electricians,  painters,  steam  fitters' 
helpers,  and  the  plumbers,  the  present 
plaintiffs ;  that  is,  of  mechanics  who  did  not 
carry  the  Allied  Trades'  working  cards. 
The  strike,  according  to  the  testimony,  weift 
into  effect  aI)Out  two  weeks  prior  to  April 
23,  1901,  'on  A  Friday,'  and  two  thirds  of  the 
mechanics  employed  about  the  building 
ceased  working  there  upon  and  after  that 
day.  Tlie  defendants,  prior  to  this  strike, 
had  tried  to  induce  plaintiffs  to  join  with 
them,  and  plaintiffs  had  refused. 

"(5)  After  the  strike  was  in  effect,  the 
defendants  Mitchell,  Love,  Maguire,  and 
Keeler,  representing  the  Allied  Trades  as  a 
committee,  called  upon  Mr.  Gilbert,  mana- 
ger for  the  firm  of  general  contractors  en- 
gaged in  erecting  the  building,  and  informed 
him  that,  if  the  plaintiffs  were  removed 
from  work  at  the  building,  the  strike  would' 
cease.  There  seem  to  have  been  several  such 
interviews,  as  a  result  of  which  an  agree- 
ment was  finally  reached,  which  was  re- 
duced to  writing.  Tliis  writing  was  placed 
in  e>ndence  at  the  trial,  and  is  in  the  follow- 
ing words: 

"Agreement  entered  into  between  the  W. 
A.  &  A.  E.  Wells  Company  and  the  Council 
of  the  Allied  Building  Trades. 

"It  is  hereby  agreed  in  the  event  of  mem- 
bers of  the  United  Association  of  Journey- 
men Plumbers  finishing  the  plumbing  in  the 
Merchant  and  Mariner  Building,  on  the  cor- 
ner of  Third  and  Chestnut  streets,  and  all 
workmen  of  other  trades  that  are  now  or 
may  hereafter  be  employed  thereon,  have  in 
their  possession  the  working  card  of  their 
respective  unions  for  the  current  quarter, 
that  no  other  strike  will  be  declared  until 
the  completion  of  the  said  building:  Pro- 
\nded,  however,  that  a  general  strike  of  any 
of  the  trades  shall  not  be  considered  a  vio- 
lation of  this  agreement.  Executed  this 
16th  day  of  April,  1901,  by  general  contract- 
ors W.  A.  &  A.  E.  Wells. 

[Seal]" 
"Thomas  Maguire,  Chairman.  | 
"R.  T.  Mitchell,  Secretary.       J 

"The  United  Association  of  Journeymen 
Plumbers,  mentioned  in  the  agieement,  is  a 
trades  imion  affiliated  with  the  Allied 
Trades. 

"In  consequence  of  this  acrreement,  Messrs. 
Wells  &  Wells  requested  Hoban  &  Doyle  to 
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eause  the  plaintiffs  to  desist  from  working 
at  the  said  building,  and  Messrs.  Hoban  ft 
Doyle  complied  with  that  request,  and  on 
April  23,  lUOl,  directed  the  plaintiffs  to 
cease  working  on  the  building.  The  plain- 
tiffs accordingly  took  away  their  tools  on 
that  day,  and  have  not  been  employed  at 
that  building  since.  When  they  left  the 
building  the  strike  was  formally  declared 
off,  and  the  striking  workmen  returned  to 
their  several  employments.  The  steam  fit- 
ters' helpers,  painters,  and  electricians, 
against  whom  the  strike  had  also  been  di- 
rected, were  not  required  to  leave  the  build- 
ing, although  they  were  still  without  work- 
ing cards  of  the  Allied  Trades;  and,  in  point 
of  fact,  these  mechanics  continued  at  work 
there  after  the  strike  was  settled. 

''(6)  At  the  time  or  shortly  after  the  re- 
moval of  the  plaintiffs  from  the  work  upon 
the  building  at  Third  and  Chestnut  streets, 
Mr.  Weild,  president  of  the  Plumbers' 
League,  and  Mr.  Clune,  a  member  of  the 
league,  lisd  an  interview  with  the  defendant 
Mitchell,  secretary  of  the  Allied  Trades. 
The  president  of  the  Plumbers'  League 
asked  of  him  whether  'the  Allied  Trades 
intended  to  stop  meddling  with  the  mem- 
bers of  the  Plumbers'  League,  and  not  inter- 
fere with  them  at  their  work.'  He  was  in- 
formed by  Mr.  Mitchell  that  the  Allied 
Trades  intended  to  pursue  the  same  course 
as  at  Third  and  Chestnut,  to  drive  every 
plumber  in  Philadelphia  into  the  United 
Association  of  Journeymen  Plumbers;  that 
they  would  use  the  same  means  that  they 
had  used  at  Tliird  and  Chestnut  on  every 
building  where  they  had  the  opportunity  of 
doing  it;  that  they  intended  to  do  the  same 
as  had  been  done  with  Erdman,  Best  and 
Campbell,  'and  the  intentions  were  to  drive 
all  the  plumbers  of  the  city  of  Philadelphia 
into  the  U.  A.  Association.' 

"(7)  Since  April  23,  1901,  the  plaintiff 
Best  has  not  been  employed  at  his  trade  in 
the  city  of  Philadelphia.  He  has,  however, 
been  working  for  Hoban  &  Doyle,  his  former 
employers,  at  out  of  town  work.  The  plain- 
tiff Campbell,  some  weeks  after  April  23, 
1001,  went  into  the  employ  of  another  firm 
of  master  plumbers,  and  was  set  to  work  at 
a  job  in  Philadelphia,  where  he  remained  for 
a  few  days.  He  has  not  had  any  other  em- 
ployment at  his  trade  in  Philadelphia.  The 
plaintiff  Erdman,  after  April  23,  1901,  lost 
nine  days'  work;  then  obtained  a  job  for  a 
few 'days  in  Oak  Lane,  which  is  in  the  city 
limits.  Since  then  he  has  not  obtained  any 
work  at  his  trade  in  the  city.  He  applied 
to  several  master  plumbers  for  employment, 
but  was  everywhere  refused  work." 

The  decree  was  as  follows: 

"And  now,  November  26,  1901,  this  cause 
came  on  to  be  heard  at  this  term,  and  was 
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argued  by  counsel;  and  upon  consideratioii 
thereof  it  is  ordered,  adjudged,  and  decreed 
as  follows,  viz.:  That  the  defendants,  an'd 
eadi  and  every  of  them,  their  commit- 
tees, agents,  and  servants,  be  restrained  and 
strictly  enjoined  from  interfering  and  from 
combining,  conspiring,  or  attempting  to  in- 
terfere with  the  employment  of  the  plain- 
tiffs, or  any  one  or  more  of  them,  by  repre- 
senting, or  causing  to  be  represented,  in  ex- 
pre^  or  implied  terms,  to  any  employer  of 
said  plaintiffs,  or  any  one  or  more  of  them, 
or  to  any  person  or  persons  or  corporation 
who  might  become  employers  of  any  of  the 
plaintiffs,  that  such  employers  will  suffer, 
or  are  likely  to  suffer,  loss  or  trouble  in 
their  business  for  employing  or  continuing 
to  employ  said  plaintiffs  or  plaintiff,  or  by 
intimidating  or  attempting  to  intimidate,  by 
threats,  direct  or  indirect,  express  or  im- 
plied, of  loss  or  trouble  in  business  or  other- 
wise, any  person  or  persons  or  corporation 
who  now  are  employing,  or  may  hereafter 
employ  or  desire  to  employ,  the  plaintiffs  or 
any  one  or  more  of  them,  or  by  attempting, 
by  any  scheme,  combination,  or  conspiracy 
among  themselves  or  with  others,  to  annoy, 
hinder,  or  interfere  with  or  prevent  any  per- 
son or  persons  or  corporation  from  employ- 
ing, or  continuing  to  employ,  said  plaintiffs, 
or  any  one  or  more  of  them,  and  from  any 
nnd  all  asts,  and  from  the  use  of  any  and 
all  ways,  means,  and  methods,  which  acts, 
ways,  means,  and  methods,  by  putting  or  at- 
tempting to  put  any  person  or  persons  or 
corporation  in  fear  of  loss  or  trouble,  wUI 
tend  to  hinder,  impede,  or  obstruct  the 
plaintiffs,  or  any  one  or  more  of  them,  from 
securing  employment,  or  from  continuing  in 
employment,  and  that  defendants  pay  the 
costs  sf  this  suit." 

Mesara.  Alexander  Simpson*  Jr.,  and 
Francis  8.  Brown  for  appellants. 

Mr,  David  Lavis,  for  appellees: 

The  right  to  make  a  contract  for  hire  is 
just  as  solemn,  and  the  rights  vested  therein 
just  as  sacred,  as  the  rights  involved  in  any 
other  legal  and  lawful  contract  and  this 
right  amounts  to  property  in  the  individ- 
ual who  intends  to  exercise  it,  and  as  such 
will  be  protected  in  its  preservation  and 
protection  by  the  terms  of  the  declaration  of 
rights,  which  is  embodied  in  the  Constitu- 
tion of  this  commonwealth. 

Brace  Bros,  v.  Evans,  5  Pa.  Co.  Ct.  163; 
Martens  v.  Reilly,  109  Wis.  464,  84  N.  W. 
840;  Flaccfts  v.  Smith,  199  Pa.  128,  54  L. 
R.  A.  640,  86  Am.  St.  Rep.  779,  48  Atl.  894; 
Old  Dominion  8»  8,  Co,  v.  McKenna,  30  Fed. 
48;  Plant  v.  Woods,  176  Mass.  492,  51  L.  R. 
A.  339,  79  Am.  St.  Rep.  330,  67  N.  E.  1011; 
O'Neil  V.  Behanna,  182  Pa.  236,  38  L.  R.  A. 
382,  61  Am.  St.  Rep.  702,  37  AU.  843;  Jtfo- 
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rait  T.  Dunphy,  177  Mass.  485,  52  L.  R.  A. 
115,  83  Am.  St.  Rep.  289,  59  K.  E.  125; 
Walker  y,  Cronin,  107  Mass.  555;  Lucke  t. 
Clothing  Cutters'  <£  T,  AMembly  No.  7,507, 
K.  of  L.  77  Md.  396,  19  L.  R.  A.  408,  39  Am. 
St.  Rep.  421,  26  Atl.  505;  Jackson  r,  Stan- 
field,  137  Lad.  502,  23  L.  R.  A.  588,  36  N.  E. 
34a,  37  X.  E.  14;  Mooree  r.  Bricklayers' 
Union  No.  i,  23  Ohio  L.  J.  48. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

We  hare  before  iiB  the  somewhat  unusual 
case  of  two  warring  trades  unions  invoking 
the  law  for  the  settlement  of  their  respective 
rights,  and  the  determination  of  their  legal 
conduct  in  carrying  out  the  purpose  of 
their  respective  organizations.  From  the 
facts  found  by  the  court  below  it  appears 
that  plaintiffs  are  journeymen  plumbers, 
residents  of  Philadelphia,  and  members  of 
an  inoorx>orated  society  chartered  by  act  of 
assembly  imder  the  name  of  the  Plumbers' 
League  of  the  City  of  Philadelphia.  The  de- 
fendants are  members  of  an  unincorporated 
sssociation  known  as  the  Council  of  Allied 
Building  Trades  of  Philadelphia  and  Vicin- 
ity. This  association  is  composed  of  dele- 
gates from  different,  separate,  and  subor- 
dinate building  trade  unions  in  the  city.  Its 
theory  of  organization  is  that  there  should 
be  an  affiliation  of  all  trades  unions  through- 
out the  city  and  the  world,  to  the  end  that 
''competition  shall  be  replaced  by  unity  of 
action/'  and  that  workmen,  who  make  the 
profits  of  all  industry  possible,  should,  as 
intelligent  men,  move  and  organize.  The 
scope  of  their  organization  is  indicated  by 
this  invitation:  "We  earnestly  invite  all 
organizations  of  workmen  engaged  in  the 
building  trades  to  join  us  in  our  permanent 
efforts  to  build  a  permanent  edifice  tmtil 
there  shall  be  no  man  in  working  trades  that 
does  not  own  allegiance  to  the  Coimcil  of 
the  Allied  Building  Trades  of  the  City  of 
Philadelphia."  The  Plumbers'  League  of 
Philadelphia,  to  which  plaintiffs  belonged, 
did  not  accept  this  invitation.  It  never  be- 
came a  member  of  the  Allied  Building 
Trades  Council.  In  April,  1901,  a  building 
was  in  course  of  erection  at  the  comer  of 
Third  and  Chestnut  streets,  known  as  the 
"Mariner  and  Merchant  Building."  The 
general  contractors  for  it  were  W.  A.  k  E. 
A.  Wells.  Under  them,  as  subcontractors  for 
the  plumbing  and  gas  fitting,  were  Hoban 
k  Doyle.  The  latter  were  the  employers  of 
plaintiffs,  who  were  journeymen  plumberd. 
No  one  of  defendants  was  employed  on  or 
about  the  building.  At  the  same  time  there 
were  a  number  of  other  workmen  employed 
on  the  building,  engaged  in  other  trades, 
such  as  steam  fitters,  painters,  etc.,  who 
were  nonunion  men.  While  the  work  was 
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thus  progressing,  the  Council  of  the  Allied 
Building  Trades  ordered  a  strike  of  all 
workmen  engaged  at  the  building  who  were 
affiliated  with  the  council.  The  reason  given 
for  ordering  the  strike  was  that  workmen 
were  employed  on  the  building  who  were 
nonunion  men,  and  pliunbers  belonging  to  a 
society  not  aflSliated  with  the  Council  of 
Allied  Trades.  Previous  to  the  strike,  de- 
fendants had  tried  to  induce  plaintiffs  to 
join  them,  but  plaintiffs  had  refused.  Un- 
der the  strike  order,  two  thirds  of  the  men 
then  employed  on  the  building  quit  work. 
While  the  strike  was  on,  defendants'  called 
upon  the  manager  for  the  general  contrac- 
tors, and  told  him  that  if  plaintiffs  were 
removed  the  strike  would  be  called  off.  The 
result  was  a  writing  whereby  it  was  agreed 
that,  if  phunbers  of  the  United  Association 
of  Journeymen  Pliunbers  and  all  other 
workmen  on  the  building  had  in  their  pos- 
session the  working  cards  of  their  respec- 
tive unions  for  the  current  quarter,  no  other 
strike  would  be  declared  until  the  comple- 
tion of  the  building.  This  was  signed  by 
the  general  contractors  and  the  representa- 
tives of  the  Allied  Building  Trades.  The 
members  of  the  United  Association  of 
Plumbers,  authorized  to  work,  were  members 
of  an  association  affiliated  with  the  Council 
of  the  Allied  Building  Trades.  The  con- 
tractors carried  out  their  agreement,  and 
discharged  the  plaintiffs  from  work  on  that 
building.  Then  the  strike  was  declared  off. 
Other  workmen  on  the  building,  although 
nonunion  men,  were  not  discharged,  and  con- 
tinued work..  About  this  time,  representa- 
tives of  the  Plumbers'  League  to  which 
plaintiffs  belonged,  had  an  interview  with 
Mitchell,  one  of  the  defendants,  and  secre- 
tary of  the  Council  of  the  Allied  Trades; 
and  Mitchell  informed  them  that  the  Allied 
Trades  intended  to  pursue  the  same  course 
in  future,  and  to  drive  every  plumber  ih 
Philadelphia  into  the  United  Association  of 
Journeymen  Plumbers,  one  of  the  Allied 
Trades.  By  this  conduct  of  defendants,  plain- 
tiffs have  been  unable  to  secure  any  steady 
employment  at  their  trade,  and  will  have 
to  enter  one  of  defendants'  unions  or  leave 
the  city. 

The  court  below  was  of  opinion  that  in 
so  far  as  defendants,  in  furtherance  of  the 
purposes  of  the  Council  of  the  Allied  Build- 
ing Trades,  imdertook,  by  intimidation  of 
plaintiffs  and  their  employers,  to  coerce  the 
plaintiffs  into  joining  their  organization,  or 
any  particular  organization,  and  by  such  ac- 
tion caused  the  workmen  to  suffer  damage, 
such  action  was  unlawful,  and  ought  to  be 
restrained  by  equity.  This  conclusion  is 
correct.  This  is  not  an  indictment  for  a 
statutory  offense,  nor  for  a  common-law 
conspiracy,  which    last  the    legislature,  by 
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acts  of  1872  (P.  L.  1175),  1876  (P.  L.  45), 
and  1801  (P.  L.  300),  has  practically  abol- 
ished. It  is  %  suit  ill  equity  to  restrain  an 
unlawful  net.  It  is  argued  by  appellees' 
counsel  that  nn  act  may  be  clearly  unlawful, 
although  not  the  subject  of  criminal  prosecu- 
tion; that  an  agreement  by  a  number  of  per- 
sons that  they  will,  by  threats  of  a  strike, 
deprive  a  mechanic  of  the  right  to  work  for 
others  merely  because  he  does  not  choose 
to  join  a  particular  union,  is  a  conspiracy 
to  commit  an  unlawful  act,  which  conspir- 
acy may  be  restrained. 

We  do  not  question  that  defendants  may, 
under  their  constitution  and  rules,  resolve 
that  they  will  not  work  with  members  of 
other  organizations  or  with  nonunion  men, 
and  act  accordingly.  That  is  their  right, 
and  their  organir^ation,  when  the  conduct 
of  its  members  is  limited  to  refraining  from 
work  themselves  according  to  such  resolu- 
tion, is  not  unlawful.  But  it  is  manifest, 
from  the  findings  of  fact  and  the  testimony, 
that  defendants  went  far  beyond  this.  The 
contractors  undertook  the  erection  of  a  large 
and  expensive  building.  They  employed  a 
large  number  of  men  skilled  in  all  branches 
of  the  building  trades,  a  majority  of  whom 
were  members  of  defendants'  union.  No  no- 
tice was  given  by  the  organization  to  the 
contractors  that  their  members  would  not 
be  permitted  to  work  on  the  same  building 
with  members  of  plaintiffs'  union  or  with 
nonunion  men.  After  the  building  had  pro- 
gressed until  it  had  reached  what  may  be 
called  its  critical  stage,  a  strike  was  ordered 
of  all  the  workmen  affiliated  with  defend- 
ants' union,  and  two  thirds  of  all  at  work 
quit.  After  the  strike,  ifegotiations  for  call- 
ing it  oft  were  opened  between  the  manager 
for  the  contractors  and  defendants,  and  the 
result  was  the  agreement  with  their  union 
heretofore  noticed.  Then  followed  the  dis- 
charge of  plaintiffs  from  work  on  that 
building,  dnd  then  an  interview  between  the 
president  of  the  plaintiffs'  union  and  the 
secretary  of  defendants.'  The  latter  told 
the  president  that  the  Allied  Trades  intend- 
ed to  pursue  the  same  course  as  at  the  Mar- 
iner and  Merchant  building  on  every  build- 
ing in  the  city,  for  the  purpose  of  driving 
every  plumber  into  a  union  affiliated  with 
the  Allied  Tirades.  This  evidence  would 
have  established  a  criminal  conspiracy  at 
common  law.  Concede  that  it  would  not, 
under  our  present  legislation,  now  establish 
it;  nevertheless  it  is  still  an  unlawful  act. 
There  was  no  complaint  as  to  wages  by  any 
of  the  workmen  on  the  building  when  the 
strike  was  declared.  All  wanted  to  work, 
and  their  employers  wanted  them  to  work. 
But  these  defendants  who  did  not  work  on 
the  building  had  a  grievance.  Plaintiffs  re- 
fused to,  and  would  not,  join  defendants' 
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union.  They  must  be  driven  to  joining  it 
by  threats  of  loss  of  work,  and  their  em^ 
plovers  must  be  compelled  to  aid  defendants 
by  threats  of  loss  of  money  on  their  con- 
tract. This  is  so  plain  that  it  is  waste  of 
time  to  more  than  state  the  facts  to  con- 
vince that  the  conduct  of  defendants  was 
calculated  to  intimidate  both  employees  and 
employers,  and  consequently  was  unlawful. 
The  frightened  employers,  to  avoid  further 
loss,  yielded.  The  plaintiffs  did  not  yield, 
and,  to  prevent  further  intimidation  of  those 
who  would  otherwise  employ  them,  they  seek 
by  this  suit  to  restrain  defendants  from 
future  acts  of  intimidation. 

The  first  article  of  the  Constitution  says: 
"That  the  general  great  and  essential  prin- 
ciples of  liberty  and  free  government  may 
be  recognized  and  unalterably  established, 
we  declare,  that  all  men  are  bom  equally 
free  and  independent,  and  have  certain  in- 
herent and  indefeasible  rights,  among  which 
are  those  of  enjoying  and  defending  life  and 
liberty,  of  acquiring,  possessing,  and  pro- 
tecting property  and  reputation,  and  of  pur- 
suing their  own  happiness."  Then  follows 
the  conclusion  of  the  section:  "Everything 
in  this  article  is  excepted  out  of  the  general 
powers  of  the  government,  and  shall  for- 
ever remain  inviolate."  This  clause,  unlike 
many  others  in  the  Constitution,  needs  no 
affirmative  legislation,  civil  or  criminal,  for 
its  enforcement  in  the  civil  courts.  Wher- 
ever a  court  of  common  pleas  can  be  reached 
by  the  citizen,  these  great  and  essential  prin- 
ciples of  free  government  must  be  recog- 
nized  and  vindicated  by  that  court,  and  the 
indefeasible  right  of  liberty  and  the  right 
to  acquire  property  must  be  protected  under 
the  common-law  judicial  power  of  the  court 
Nor  does  it  need  statutory  authority  to 
frame  its  decrees,  or  statutory  process  to 
enforce  them  against  the  violators  of  con- 
stitutional rights. 

The  right  to  the  free  use  of  his  hands 
is  the  workman's  property,  as  much  as  the 
rich  man's  right  to  the  undisturbed  income 
from  his  factory,  houses,  and  lands.  By  his 
work  he  earns  present  subsistence  for  him- 
self and  family.  His  savings  may  result  in 
accumulations  which  will  make  him  as  rich- 
in  houses  and  lands  as  his  employer.  This 
right  of  acquiring  property  is  an  inherent, 
indefeasible  right  of  the  workman.  To  ex- 
ercise it,  he  must  have  the  unrestricted 
privilege  of  working  for  such  employer  as  he 
chooses,  at  such  wages  as  he  chooses  to  ac- 
cept. This  is  one  of  the  rights  guaranteed 
him  by  our  Declaration  of  Rights.  It  is 
a  right  of  which  the  l^slature  cannot  de- 
prive him,  one  which  the  law  of  no  trades 
union  can  take  from  him,  and  one  which  it 
is  the  bounden  duty  of  the  courts  to  pro- 
tect.   The  one  most  concerned  in  jealously 
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mAintaining  this  freedom  is  the  workman 
hiiusell. 

A  oonfipiracy  is  the  combination  of  two  or 
more  i>erson8  by  some  concerted  action  to 
accomplish  an  unlawful  purpose.  It  is  un- 
lawful to  deprive  a  mechanic  or  workman 
of  work  by  force,  threats,  or  intimidation  of 
any  kind.  A  combination  of  two  or  more 
to  do  the  same  thing  by  the  same  means  is 
a  conspiracy.  That,  by  the  legislation  re- 
ferred to,  such  conspiracy  is  no  longer  crim- 
inal, does  not  render  it  lawful.  At  common 
law  the  courts  held  that  such  combination 
was  so  prejudicial  to  the  public  interests, 
and  so  opposed  to  public  policy,  as  ren- 
dered it  punishable  criminally;  but  the 
legislature,  which  generally  determines 
what  is  and  what  is  not  public  policy,  has 
declared  that  it  is  no  longer  a  crime  or 
misdemeanor.  But  this  is  as  far  as  it  has 
gone.  It  is  as  far  as  it  could  go  without 
abolishing  the  Declaration  of  Rights.  To 
do  that,  the  whole  people  of  the  common- 
wealth must  be  directly  consulted,  and  they 
must  give  assent.  For,  while  the  plain  im- 
plication from  the  Declaration  is  that  the 
power  to  limit  this  indefeasible  right  rests 
solely  with  the  people,  yet,  when  they 
adopted  the  Constitution  of  1874,  with  an 
extreme  of  caution  they  expressly  said: 
"Every  thing  in  this  article  is  excepted  out 
of  the  general  powers  of  government,  and 
shall  forever  remain  inviolate."  That  is, 
shall  forever  remain  with  the  people.  They 
will  not  truflt  their  own  legislature  with 
power  to  minimize  or  fritter  it  away, — 
much  less,  a  trades  imion.  If  the  legisla- 
ture to-day  abolished  indictment  for  wilful 
and  malicious  trespass,  or  abolished  the  writ 
of  estrepement,  to-morrow  courts  of  equity 
would  still  be  bound,  under  the  Declaration 
of  Rights,  to  protect  the  citizen  in  the  peace- 
able possession  and  enjoyment  of  his  land, 
even  if  to  do  so  they  were  compelled  to  im- 
prison the  lawless  trespasser  who  refused  to 
obey  their  writs.  So  the  same  courts  are 
still  bound  to  protect  the  humblest  mechanic 
or  lalKjrer  in  his  right  to  acquire  property. 

Trades  unions  may  cease  to  work,  for  rea- 
sons satisfactory  to  their  members;  but  if 
they  combine  to  prevent  others  from  obtain- 
ing work  by  threats  of  a  strike,  or  combine 
to  prevent  an  employer  from  employing 
others  by  threats  of  a  strike,  they  con]Ji>ine 
to  accomplish  an  imlawful  purpose, — a  pur- 
pose as  unlawful  now  as  it  ever  was,  though 
not  pimishable  by  indictment.  Such  com 
.  bination  is  a  despotic  and  tyrannical  viola- 
tion of  the  indefeasible  right  of  labor  to  ac- 
quire property,  which  courts  are  bound  to  re- 
strain. Jt  is  utterly  subversive  of  the  letter 
and  spirit  of  the  Declaration  of  Rights.  If 
such  combination  be  in  accord  with  the  law 
of  the  trades  imion,  then  that  law  and  the 
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organic  law  of  the  people  of  a  .free  common- 
wealth cannot  stand  together.  One  or  the 
other  must  go  down. 

It  is  argued  that  defendants,  either  in- 
dividually or  by  organization,  have  the 
right  now  to  peaceably  persuade  plaintiffs 
and  others  not  to  work,  and  their  employer 
not  to  hire  them.  So  they  have.  It  is  f  ir- 
ther  argued  that  they  can  quit  work  when 
they  choose.  So  they  can.  But  neither  of 
these  suggested  cases  is  the  one  before  us. 
Here  a  strike  on  a  large  building  was  de- 
clared because  plaintiffs  would  not  join  a 
particular  society.  The  declared  purpose  of 
the  strike  was  to  cause  loss  of  employment 
to  plaintiffs  because  they  would  not  join  the 
Allied  Building  Trades, — chose  to  remain 
faithful  to  their  own  union,  the  Plumbers* 
Tjeague.  The  Allied  Trades  would  not  de- 
clare the  strike  off,  and  permit  work  on  the 
buildings  to  proceed  until  the  employers  en- 
tered into  contract;  practically  stipulating 
that  they  would  discbarge  plaintiffs,  and 
not  re-employ  them.  It  is  not  important 
that  apt  language  precisely  expressing  the 
threat  should  have  been  used.  Tlie  meaning 
of  their  declarations  and  acts  was  well  un- 
derstood by  all  parties.  The  men  lost  their 
work.  The  employers,  after  a  damaging 
stoppage,  were  permitted  to  proceed  because 
they  yielded  to  the  threat;  that  is,  they 
weie  intimidated  because  they  feared  fur- 
ther loss.  How  absurd  it  is  to  call  this 
peaceable  persuasion,  and  how  absurd  to  ar- 
gue that,  if  the  law  attempts  to  prevent  it, 
the  right  of  the  workmen  to  organize  for 
their  common  benefit  is  frustrated!  And 
then,  what  about  the  right  of  the  Plumbers* 
League  to  organize  for  the  common  benefit 
of  its  members,  of  whom  the  plaintiffs 
are  a  part?  The  declared  purpose  of 
the  Allied  1'rades  is  by  these  acts  to  ab- 
sorb this  union,  and  thereby  destroy  it.  Un- 
der no  possible  view  of  the  conduct  of  de- 
fendants was  it  lawful.  The  opinion  of  the 
superior  court  of  Massachusetts  {Plant  v. 
Woods,  176  Mass.  492,  51  L.  R.  A.  339,  79 
\m.  St.  Rep.  330,  57  N.  E.  1011)  on  a  case 
much  like  this  expresses  the  manifest  de- 
duction from  these  facts :  "The  manifest  ob- 
ject of  the  defendants  was  to  have  all  the 
members  of  the  craft  subjected  to  the  rules 
and  discipline  of  their  particular  union,  in 
order  that  they  might  have  better  control 
over  the  whole  business;  and,  to  that  end, 
they  combined  and  conspired  to  get  the 
plaintiffs,  and  each  of  them,  to  join  the 
defendant  association,  peaceably  if  possible, 
but  by  threat  and  intimidation  if  necessary. 
.  .  .  The  right  involved  is  the  right  to 
dispose  of  one's  labor  with  full  freedom. 
This  is  a  legal  right,  and  is  entitled  to  legal 
protection.  .  .  .  Tlie  purpose  of  these 
defendants  was  to  force  the  plaintiffs  to  join 
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the  defendant  association,  and,  to  that  end, 
they  injured  the  plaintiffs  in  their  business, 
and  molested  and  disturbed  them  in  their 
efforts  to  work  at  their  trade.  It  is  true, 
they  committed  no  acts  of  personal  violence 
or  physical  injury  to  property,  although 
they  threatened  to  do  something  which 
might  reasonably  be  expected  to  lead  to  such 
results.  In  their  threat,  however,  there 
was  plainly  that  which  was  coercive  in  its 
effect  upon  the  will.  It  is  not  necessary  that 
the  liberty  of  the  body  should  be  restrained. 
Restraint  of  the  mind,  provided  it  would  be 
such  as  would  be  likely  to  force  a  man 
against  his  will  to  grant  the  thing  demand- 
ed, and  actually  has  that  effect,  is  sufficient 
in  cases  like  this."  In  that  case  the  injunc- 
tion was  awarded,  as  it  was  here.  1  Eddy, 
Combinations,  416,  says:  "The  courts  rec- 
ognize the  right  of  workingmen  to  combine 
together  for  the  purpose  of  bettering  their 
condition,  and,  in  endeavoring  to  attain 
their  object,  they  may  inflict  more  or  less 
inconvenience  and  damage  upon  the  employ- 
er; but  a  threat  to  strike  unless  their  wages 
are  advanced  is  something  very  different 
from  a  threat  to  strike  unless  workmen  who 
are  not  members  of  the  combination  are  dis- 
charged. In  either  case  the  inconvenience 
and  damage  inflicted  upon  the  employer  is 
the  same;  but  in  the  one  case  the  means 
used  are  to  attain  a  legitimate  purpose, 
namely,  the  advance  of  their  own  wages, 
and  the  injury  inflicted  is  no  more  than  is 
lawfully  incidental  to  the  enjoyment  of  their 
own  legal  rights.  In  the  other  case  the 
object  sought  is  the  injury  of  a  third  party; 
and,  while  it  may  be  argued  that  indirectly 
the  discharge  of  the  nonunion  employee  will 
strengthen  and  benefit  the  union,  and  there- 
by indirectly  benefit  the  union  workmen, 
the  benefit  to  the  members'  of  the  combina- 
tion is  so  remote,  as  compared  to  the  direct 
and  immediate  injury  inflicted  upon  the  non- 
union workmen,  that  the  law  does  not  look 
beyond  the  immediate  loss  and  damage  to 
innocent  parties  to  the  remote  benefits  that 
might  result  to  the  imion." 

And  so,  as  already  intimated,  it  comes 
simply  to  the  question,  Shall  the  law  of 
an  irresponsible  trades  union,  or  shall  the 
organic  law  of  a  free  commonwealth,  pre- 
vail? We  answer,  every  court  of  the  com- 
monwealth is  bound  to  maintain  the  lat- 
ter in  letter  and  spirit. 

The  learned  judge  of  the  court  below  has 
so  framed  his  decree  that  it  is  directed  only 
against  the  unlawful  acts.  If  there  be  dis- 
obedience or  evasion  of  it,  he  thoroughly  un- 
derstands how  to  enforce  it. 

All  the  assignments   of  error  are  over- 
ruled, and  the  decree  is  affurmed,  at  costs  of 
appellants. 
03  L.  R.  A. 


W.  C.  ANDERSON 

HAYS     MANUFACTURING     COMPANY^ 
Appt. 

(207  Pa.  106.) 

Xm  Tbe  ovmer  of  a  boiler  does  not  per- 
form bis  duty  to  tbe  o^rrner  of  md- 
JoininfT  baildinflrs  by  merely  employing 
competent  persons  to  Inspect  and  repair  the 
boiler,  but  he  must.  In  addition,  see  that 
they,  as  reputable  mechanics,  adopt  a  plsn 
lor  tbe  repairs,  and  carry  it  out. 

2.  Tbe  oTrner  of  m  boiler  is  not  liable 
to  oiprners  of  adjoininar  property  for 
injuries  caused  by  its  expliMion 
through  the  negligence  of  persons  selected 
by  him  to  Inspect  and  repair  it,  where  the 
persons  selected  to  do  that  work  are  compe- 
tent, and  he  is  not  aware  of  negligence  in  the 
performance  of  the  duty. 

8.  Tbe  report  of  a  boiler  insnranee 
company  that  its  inspectors  had  made 
a  proper  inspection  of  a  particular  boiler 
is  not  conclusive  evidence  of  that  fact. 

4.  To  relieve  tbe  owner  of  a  boiler 
from  liability  for  injuries  to  adjoin- 
inar  property  by  Its  explosion,  on  the 
ground  that  he  committed  its  inspection  to  a 
boiler  insurance  company,  he  must  show  that 
the  inspectors  furnished  by  the  company  were 
competent,  and  that  they  properly  Inspected 
the  boiler,  and  truthfully  reported  the  re- 
sult of  their  inspection. 

5.  Tbe  o^vner  of  a  boiler  vrbieli  baa 
been  ont  of  repair  Is  not  liable  to  ad- 
Joininar  property  owners  for  bijnrles 
caused  by  its  explosion,  if  he  selected  com- 
petent persons  to  make  the  repairs,  and  sub- 
sequently secured  an  inspection  by  competent 
persons,  even  though  the  mechanics  and  in- 
spectors did  not  perform  their  duty. 

(October  12,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Court  of  Common  Pleas  for  Erie 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries 
caused  by  tbe  explosion  of  a  boiler.  Re- 
versed, 

The  opinion  of  tbe  court  below  in  refusing 
a  new  trial,  whicb  is  referred  to  in  tbe  opin- 
ion of  the  supreme  court,  and  wbicb  was 
delivered  by  Tuouas,  J.,  was  as  follows: 

The  sole  reason  urged  upon  argument  for 
tbe  granting  of  a  new  trial  was  that  the 
court  erred  in  charging  tbe  jury  tbat  the  de- 
fendant company  would  be  liable  for  the 
negligence  of  the  persons  employed  to  repair 
and  to  inspect  the  boiler,  notwithstanding 
the  fact  that  the  officers  of  defendant  com- 
pany had  exercised  due  care  in  the  selection 
of  proper  persons  to  perform  these  admitted 
duties.    This  contention  ran  throughout  the 


Note. — For  another  case  in  this  series  as 
to  liability  for  damages  to  neighbor  by  ex- 
plosion of  boiler  on  one*s  own  premises,  see 
Yleth  V.  Hope  Salt  *  Coal  Co.  57  L.  R.  A.  410l 
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trial  of  the  cue,  and  was  vigoroiuly  denied 
bj  plaintifF.  Much  evidence  was  admitted, 
under  objection,  that  looked  to  the  usage  of 
boiler  makers  and  boiler  users,  in  order  that 
the  entire  case  might  be  fully  put  on  record, 
and  the  real  difference  as  to  the  law  applica- 
ble thereto  met  and  determined.  We  have 
given  the  question  considerable  considera- 
tion, not  only  because  of  the  earnest  and 
able  arguments  of  counsel,  but  because  of 
the  nature  of  the  question  involved  and  the 
oonsequence  depending  thereon,  and  shall 
discuss  somewhat  in  detail  the  authorities 
cited  and  others. 

Defendant  urges  that  "the  unbending  test 
of  n^ligence  in  methods,  machinery,  and  ap- 
pliances is  the  ordinary  usages  of  the  busi- 
ness," and  cites  as  authority  therefor 
Tiiu8  V.  Bradford,  B.  d  K.  R.  Co,  136  Pa. 
618,  20  Am.  St.  Rep.  944,  20  Atl.  517;  Kil- 
hride  v.  Carbon  Diowide  d  Magnesia  Co, 
201  Pa.  652,  88  Am.  St.  Rep.  829,  51  Atl. 
347;  Service  v.  Shoneman,  196  Pa.  63,  79 
Am.  St.  Rep.  689,  46  Atl.  292,  and  Ford  v. 
Anderson,  139  Pa.  261,  21  Atl.  18. 

With  this  principle  we  heartily  concur; 
Imt  this  was  not  a  case  of  showing  the  usage 
as  to  making  the  repairs  or  making  the  in- 
spection, but  one  of  showing  a  custom  of 
delegating  a  duty  by  law  imposed  upon  de- 
fendant. Had  this  controversy  been  as  to 
the  usage  or  nonusage  of  the  business  as  to 
the  manner  in  which  the  inspection  was 
made,  it  might  have  been  applicable;  but  we 
have  no  evidence  as  to  how  the  inspection 
was  actually  made,  excepting  as  to  that 
made  by  the  fireman,  and  no  evidence  what- 
ever that  such  inspection  was  such  as  is  the 
custom  among  boiler  users.  It  may  have 
been  applicable  as  to  the  methods  adopted  in 
putting  on  the  patches,  and  as  to  whether 
the  condition  of  affairs  then  existing  should 
have  suggested  an  internal  examination.  As 
to  whether  the  shell  of  the  boiler  should 
have  been  removed  when  the  patch  was  put 
on  was  a  question  to  be  determined  by  the 
method  adopted  by  others  under  like  circum- 
stances, and  evidence  as  to  this  was  offered 
and  admitted.  As  to  whether  such  custom 
required  that  the  boiler  maker  should  make 
an  internal  inspection  when  he  discovered 
the  external  existing  conditions  was  a  fact 
to  be  thus  determined,  and  evidence  thereof 
was  admitted,  and  tlie  question  as  to  the 
same  submitted  to  the  jury. 

We  are  persuaded  that  a  custom  to  dele- 
gate a  personal  duty  to  another  would  no 
more  ^licve  from  failure  to  perform  the 
same  than  would  a  universal  custom  of  neg- 
ligence, if  one  should  be  established,  relieve 
from  liability  therefor. 

Another  proposition  that  is  urged,  and 
which  is  a  basis  for,  and  enters  into,  the 
question  involved  in  most  of  the  authorities 
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cited  by  defendant,  is  that  "there  is  no  dif- 
ference between  liability  to  a  stranger  and 
to  a  servant  for  a  man's  own  negligence  or 
want  of  skill.**  Ardeeco  Oil  Co.  v.  Oilson, 
63  Pa.  146;  Kilbride  v.  Carbon  Diowide  d 
Magnesia  Co,  201  Pa.  662,  88  Am.  St.  Rep. 
829,  51  Atl.  347. 

This  is  true  as  a  legal  proposition,  but  is 
not  authority  for  the  proposition  that  a 
stranger  can  only  recover  where  a  servant 
might  for  like  injury,  under  like  circum- 
stances, which  is  the  conclusion  that  is  ap- 
parently urged  from  some  of  the  authori- 
ties cited.  This  language  is  explained  or 
qualified  in  the  case  of  Ardesoo  Oil  Co,  v. 
Oilson,  as  follows:  Though  "a  master  is 
not  responsible  for  an  injury  to  a  servant 
by  the  negligence  of  a  fellow  servant,  unless 
he  has  failed  in  ordinary  care  in  the  em- 
ployment of  the  culpable  party."  Mindful 
of  this  qualification,  and  the  further  fact 
that,  while  a  servant  assumes  the  risk  as  to 
the  negligence  of  his  fellow  servants  who 
have  been  employed  with  due  care,  an  injury 
by  such  a  one  negligently  inflicted  in  the 
ordinary  course  of  his  employment  upon  a 
stranger,  must  be  answered  for  by  the  mas- 
ter, let  wi  examine  the  cases  cited  for  the 
purpose  of  persuading  us  that  the  master  is 
not  liable  for  the  result  of  the  negligent  act 
of  his  servant  in  not  discovering  and  rem- 
edying the  alleged  defect,  when  given  full 
authority  so  to  do,  and  who  was  duly  qual- 
ified and  carefully  selected  for  the  work. 
The  case  most  relied  upon  by  defendant  is 
that  of  Mansfield  Coal  d  C.  Co.  v.  MoEnery, 
91  Pa.  185,  36  Am.  Rep.  662.  The  defend- 
ants had  employed  a  competent  and  experi- 
enced man  to  construct  for  them  a  bridge, 
the  falling  of  which  caused  the  death  of 
McEnery,  and  suit  was  brought  for  the  in- 
jury thus  resulting,  the  same  being  based 
on  defects  in  the  original  construction  of 
the  bridge.  It  appeared  from  the  evidence 
that  the  bridge  was  in  bad  condition  for 
some  time  prior  to  its  fall ;  but  there  was  no 
evidence  that  the  defendants  knew,  or  should 
have  known,  of  that  fact.  The  case  was  de- 
cided upon  the  ground  that  decedent  was 
guilty  of  such  gross  negligence  as  to  pre- 
clude recovery.  The  court  does  say,  how- 
ever, that,  "if  the  defendants  exercised  or- 
dinary care  and  skill  in  the  selection  of  em- 
ployees to  construct  the  bridge,  they  would 
not  be  responsible  for  defects  resulting  from 
its  original  construction.**  This  may  be 
true  as  to  the  original  construction  of  ma- 
chinery or  appliances,  and  that  action  was 
for  negligence  in  original  construction;  yet 
the  case  turned  on  an  entirely  different 
point,  and  much  evidence  was  given  as  to  the 
bridge  being  out  of  repair,  concerning  which 
duty  the  court  says:  "If,  however,  the  de- 
fendanta    had    knowledge    of    such    defects. 
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more  especially  if  notice  had  been  given  to 
them  thereof,  and  they  had  neglected  to 
make  the  necessary  repairs,  they  would  be 
responsible,  not  only  to  strangers,  but  even 
to  one  of  their  employees,  provided  he  was 
not  chargeable  with  concurring  negligence, 
or  want  of  proper  care,  or  neglect  of  duty 
on  his  part." 

The  case  of  Ltneoski  v.  Susquehanna  Coal 
Co.  157  Pa.  153,  27  Atl.  577,  was  where  a 
miner  sought  to  recover  from  the  owner  for 
an  injury  received  through  the  negligence 
of  the  mining  boss,  and  it  was  held  that  the 
defense  that  defendant  employed  a  mining 
boss  as  required  by  law,  and  had  exercised 
due  care  in  the  selection  of  the  boss,  was 
good.  This,  it  seems  to  us,  is  certainly  in 
conformity  with  the  law  and  decisions  as  to 
responsibility  to  servants  for  the  acts  of 
negligence  of  fellow  servants.  The  mining 
boss  is  a  fellow  servant  of  the  miners,  and 
the  care  that  the  master  must  exercise  as  to 
said  coservants  is  in  making  a  proper  selec- 
tion. They  then  assume  the  risk  of  the  neg- 
ligence of  their  fellow  servants,  and  the 
owner  is  thereby  relieved.  Strangers  do  not 
assume  any  sudi  risks. 

The  case  of  Bemisoh  v.  Roberta,  143  Pa. 
1,  21  Atl.  998,  is  (me  where  the  defendant's 
liability  was  based  on  the  absence  of  pins 
placed  in  a  "buggy"  to  hold  in  place  the  iron 
loaded  thereon.  The  "buggy"  had  been 
loaded  by  a  fellow  workman,  and  the  absence 
of  the  pins  was  clearly  visible,  and,  whether 
they  were  absent  because  of  sheer  negligence 
in  not  putting  them  in  place,  or  because  of 
the  fact  that  the  holes  had  become  so  worn 
as  not  to  retain  them,  the  negligence  was 
either  that  of  plaintiff  or  his  fellow  servant, 
and  he  was  denied  recovery  on  these  grounds 
alone.  It  is  true  there  was  some  testimony 
that  defendants  had  provided  a  man  whose 
duty  it  was  to  make  such  repairs,  and  this 
fact  was  commented  on  by  the  court,  but  it 
is  nowhere  held  or  intimated  that  tliat  was 
necessary,  or  relieved  defendant  from  the 
necessity  of  making  the  repairs. 

Martin  v.  Philadelphia  dt  R,  R,  Co,  200 
Pa.  603,  was  a  case  of  an  injury  to  a  fellow 
servant,  and  holds  no  more  than  that,  if 
there  had  been  negligence  on  the  part  of  a 
fellow  servant  in  omission  to  inspect  or  re- 
port defects,  the  plaintiff  could  not  recover. 
It  is  the  old  case  of  a  man's  being  unable  to 
recover,  not  because  there  was  no  negligence, 
but  because  he  had,  by  virtue  of  his  rela- 
tions to  the  one  guilty  thereof,  assumed  the 
risk  thereof. 

Philadelphia  <&  R,  R,  Co,  v.  Eughea,  119 
Pa.  301,  13  Atl.  286,  is  another  case  where 
an  employee  of  a  railroad  company  sought 
to  recover  for  the  negligence  of  one  held  by 
the  court  to  have  been  a  fellow  servant.  The 
court  says:  "If,  however,  the  company  em- 
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ploy  competent  and  skilful  persona  for  the 
purpose  of  inspection,  and  afford  them  rea- 
sonable opportunities  and  facilities  for  the 
work  under  proper  instructions,  the  com- 
pany will  not  ordinarily  be  liable  for  the 
negligent  performance  of  the  work  by  their 
employees,  to  a  fellow  employee,  unless  the 
company  knew,  or  by  ordinary  diligence 
ought  to  have  known,  of  the  defective  man- 
ner in  which  the  inspection  was  conducted. 
We  are  clearly  of  opinion,  too,  that  a  brake- 
man  and  a  car  inspector  are  in  the  same  cir- 
cle of  appointment."  Here  it  is  again  held 
that  the  defendant^  having  used  due  care  in 
selecting  employees,  is  not  liable  to  coem- 
ployees  for  their  negligence,  but  it  is  in  no 
place  held  that  such  negligence  is  not  the 
company's  negligence  under  any  circum- 
stances and  as  regards  strangers, — ^merely 
that  plaintiff's  relation  to  his  fellow  sen- 
ants  is  such  that  he  cannot  recover. 

It  seems  to  us  that  the  cases  cited  by  de- 
fendant go  no  farther  than  saying  that  the 
master  owes  to  his  employees  the  duty  of 
reasonable  care  in  the  selection  of  fel- 
low workmen,  and  if  an  injury  results  to 
one  from  the  negligence  of  his  fellow  em- 
ployee he  cannot  recover  from  the  master, 
not  because  the  negligence  is  not  the  mas- 
ter's, when  applied  to  persons  in  a  different 
relation,  but  because  it  is  a  risk  he  assumed 
by  his  employment. 

It  is  urged  that  our  construction  of  the 
law  makes  the  employer  the  absolute  in- 
surer of  the  lives  of  employees.  We  think 
not.  It  only  makes  him  responsible  for  the 
negligent  acts  of  himself  or  his  employees 
in  and  with  reference  to  those  duties  he  is 
by  law  obliged  to  perform,  and,  if  he  prefers 
to  delegate  any  of  those  personal  duties,  be 
does  it  at  his  own  risk,  and  not  at  the  risk 
of  others,  excepting  such  others  (as  fellow 
servants)  who  have  assumed  the  risk  them- 
selves. 

We  think  our  interpretation  of  the  law  is 
fully  warranted  by  the  authorities,  some  of 
which  we  shall  refer  to. 

The  general  and  broad  proposition  of  law 
on  this  subject  is  better  stated  than  we  can 
hope  to  in  12  Am.  &  Eng.  £nc.  Law,  2d  ed. 
p.  946:  "The  law  imposes  upon  the  master 
certain  duties  which  concern  the  safety  of 
his  servants,  and,  while  he  may,  of  course, 
delegate  the  duties  to  another,  his  doing  so 
in  no  wise  affects  his  responsibility  for  their 
proper  performance.  If  one  servant  is  in- 
jured by  reason  of  the  n^ligent  perform- 
ance of  pne  of  these  duties  by  another,  serv- 
ant to  whom  it  has  been  delegated  by  the 
master,  the  master  cannot  escape  liability 
on  the  ground  tliat  the  negligence  was  that 
of  a  fellow  servant.  In  other  words,  where 
a  servant  is  intrusted  with  the  performance 
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of  one  of  the  master's  personal  duties,  he  is, 
with  respect  to  that  duty,  a  vice  principal 
or  representative  of  the  master,  who  will  be 
liable  to  another  servant  for  the  negligent 
performance  by  the  vice  principal  of  the 
delegated  personal  duty  to  the  same  extent 
as  for  his  own  negligence." 

In  the  case  of  Tissue  v.  Baltimore  &  Ohio 
R.  Co,  112  Pa.  91,  56  Am.  Rep.  310,  3  Atl. 
667,  it  was  held  that  the  defendant  company 
might  be  held  liable  for  the  negligent  act 
of  a  superintendent  of  a  particular  piece  of 
work,  and  who  acted  under  the  master  of 
the  road,  in  locating  a  dynamite  magazine. 

In  Lancaster  Ave,  Improv,  Co,  v.  Rhoads, 
116  Pa.  377,  2  Am.  St.  Rep.  608,  9  Atl.  852, 
it  is  held  that,  where  a  corporation  for  pri- 
vate emolument  has  expressly  assumed  cer- 
tain public  duties,  it  may  not  evade  liabil- 
ity by  showing  that  the  injury  resulted  from 
the  n^ligence  of  one  employed  to  perform 
such  duties. 

In  Leivis  v.  Seifert,  116  Pa.  628,  2  Am.  St 
Rep.  631,  11  Atl.  514,  it  is  held  that  the 
duties  the  master  owes  to  his  employees, 
such  as  providing  a  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  in- 
struments, tools,  and  machinery  with  which 
to  work,  are  direct  personal  and  absolute 
obligations,  and,  if  delegated  to  an  agent, 
such  agent  stands  in  the  place  of  his  prin- 
cipal, who  is  responsible  for  his  agent's 
acts. 

The  case  of  Pennsylvania  de  N,  T,  Canal 
d  ft.  Co.  V.  Mason,  109  Pa.  296,  58  Am.  Rep. 
722,  is  not  unlike  the  case  at  bar.  Plain- 
tifTs  decedent  was  a  fireman  on  a  locomo- 
tive engine  the  boiler  to  which  exploded  and 
caused  his  death,  and  the  negligence  averred 
was  in  the  recent  repair  of  the  boiler.  The 
boiler  was  repaired  by  one  Slowey,  a  prac- 
tical machinist,  under  the  direction  of  the 
master  mechanic.  Mr.  Justice  Gordon  says: 
''Nor  are  those  agents  who  are  charged  with 
the  business  of  supplying  the  necessary  ma- 
chinery tS  be  regarded  as  fellow  servants, 
but  rather  as  charged  with  the  duty  which 
the  master  owes  to  the  servant,  and  the 
neglect  of  such  agent  is  to  be  regarded  aa 
the  neglect  of  the  master.  So  is  the  em- 
ployer equally  chargeable  whether  the  fail- 
ure is  found  in  the  original  tool  or  machine, 
or  in  a  subeequent^want  of  repair  by  which 
it  becomes  dangerous.  There  can,  indeed, 
be  no  essential  difference  in  these  particu- 
lars, and  the  only  question  is,  whether  the 
defect  from  which  the  accident  arose  was 
known,  or  might,  by  the  exercise  of  reason- 
able diligence,  have  been  known,  to  the  mas- 
ter or  his  agents." 

In  Mullan  v.  Philadelphia  d  S,  Mail  8,  8, 
Co,  78  Pa.  25,  the  court  says:  "But  where 
a  master  places  the  entire  charge  of  his 
business,  or  a  distinct  branch  of  it,  in  the 
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hands  of  an  agent,  exercising  no  discretion 
and  no  oversight  of  his  ovm,  it  is  manifest 
that  the  neglect  by  the  agent  of  ordinary 
care  in  supplying  and  maintaining  suitable 
instrumentalities  for  the  work  required  is 
a  breach  of  duty  for  which  the  master  should 
be  held  answerable.  The  negligence  of  the 
agent  with  such  powers  becomes  the  negli- 
gence of  the  master." 

In  Mays  v.  Millar,  77  Pa.  239,  18  Am. 
Rep.  445,  it  is  held  that  "there  certainly  are 
cases,  however,  in  which  it  will  be  a  de- 
fense, in  an  action  against  a  person  for 
damages  resulting  from  the  negligence  of 
his  servants,  to  show  that  he  exercised  all 
possible  care  in  their  selection ;  as  where  he 
is  sued  by  one  servant  for  the  negligence 
of  a  fellow  servant,  or  where  it  is  sought 
to  make  him  liable  for  the  acts  or  omissions 
or  want  of  skill  of  one  employed  by  him  in 
some  independent  work.  These  are  excep- 
tional cases.  A  man  is  responsible  for  the 
consequences  of  the  negligence  of  his  serv- 
ants in  the  course  of  their  employment, 
without  any  regard  to  their  character  for 
care  or  skill.  The  owner  of  a  raft  is  liable 
for  any  damage  which  may  be  done  to  the 
property  of  others  upon  the  river,  occasioned 
by  negligence  or  unskilful  management  of 
his  •  pilot,  although  he  had  employed  men 
who  were  reputed  to  be  skilful  watermen. 
.  •  .  To  visit  a  man  with  heavy  dam- 
ages for  the  negligence  of  a  servant,  when 
he  is  able  to  show  that  he  exercised  all 
possible  care  and  precaution  in  the  selection 
of  him,  is  apt  to  strike  the  common  mind 
as  unjust.  Hence,  unless  a  party  claiming 
to  recover  for  a  loss  arising  from  the  acts 
or  omissions  of  the  servant  chooses  himself 
to  make  his  incompetency  one  of  his  grounds 
of  recovery,  there  is  very  great  danger  that 
a  jury  will  be  misled  by  such  evidence  from 
the  true  point  of  the  controversy,  and  give 
entirely  too  much  weight  to  the  evidence  of 
character.  They  will  not  confine  it  to  its 
true  bearing  upon  the  fact  of  negligence  in 
the  particular  case,  but  set  it  up  as  per  se 
a  justification  of  the  matter.  We  think, 
therefore,  that  the  evidence  in  this  case  was 
erroneously  admitted." 

In  Hough  v.  Texas  d  P.  R,  Co.  100  U.  S. 
213,  25  L.  ed.  612,  it  is  held  that  the  negli- 
gence of  the  officers  of  a  corporation  and 
those  invested  with  the  controlling  author- 
ity thereof  is  the  negligence  of  the  corpora- 
tion, and  that  the  duty  to  provide  and  main- 
tain in  suitable  condition  the  machinery  and 
apparatus  to  be  used  by  employees  is  an 
obligation  such  that  they  may  not  interpose 
between  the  company  and  an  employee  the 
personal  responsibility  of  an  agent,  who  in 
exercising  the  master's  authority,  has  vio- 
lated the  duty  he  owes,  as  well  to  the  serv- 
ant as  to  the  corporation,  and  that  duty 
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is  disdiarged  when,  and  only  when,  "its 
agents  whose  husiness  it  is  to  supply  such 
instrumentalities  exercise  due  care  as  well 
in  their  purchase  originally,  as  in  keeping 
and  maintaining  them  in  such  condition 
as  to  he  reasonably  and  adequately  safe  for 
use  by  employees." 

In  Northern  F,  R,  Co,  v.  Herbert,  116  U. 
S.  642,  29  L.  ed.  755,  6  Sup.  a.  Rep.  590,  it 
is  held  that  no  duty  of  an  employer  re- 
quired for  the  safety  and  protection  of  his 
servants  can  be  transferred  or  delegated  to 
a  servant  so  as  to  exempt  him  from  liability 
for  injuries  caused  by  its  omission. 

To  a  like  effect  is  Union  P,  R,  Co,  r.  Dan- 
iels, 152  U.  S.  664,  38  L.  ed.  597,  14  Sup. 
Ct.  Rep.  756. 

In  Northern  P,  R,  Co,  r,  Peterson,  162  U. 
8.  346,  40  L.  ed.  994,  16  Sup.  Ct  Rep.  843, 
it  is  held  that,  "if  the  master  be  neglectful 
in  any  of  these  matters  it  is  a  neglect  of  a 
duty  which  he  personally  owes  to  his  em- 
ployees, and,  if  the  employee  suffers  damage 
on  account  thereof,  the  master  is  liable.  If, 
instead  of  personally  performing  these  obli- 
gations, the  master  engages  another  to  do 
them  for  him,  he  is  liable  for  the  neglect  of 
that  other,  which,  in  such  ease  is  not  the 
neglect  of  a  fellow  servant,  no  laatter  what 
his  position  as  to  other  matters,  but  is  the 
neglect  of  the  master  to  do  those  things 
which  it  is  the  duty  of  the  master  to  per- 
form as  such." 

In  International  d  O.  N,  R.  Co.  v.  Ker- 
nan,  78  Tex.  294,  9  L.  R.  A.  703,  22  Am. 
St.  Rep.  52,  14  S.  W.  668,  it  is  held  that 
"the  negligence  of  a  car  inspector  is  the  neg- 
ligence of  the  railroad  company  in  respect 
to  a  brakeman  in  its  employ,  injured  while 
in  the  performance  of  his  duty,  by  a  de- 
fective car  and  coupling  apparatus." 

In  Nord  Deutscher  Lloyd  S.  8,  Co,  v. 
Ingehregsten,  57  N.  J.  L.  400,  51  Am.  St. 
Rep.  604,  31  Atl.  619,  it  is  held  that  "if  a 
master  delegates  to  an  agent  the  duty  or 
authority  of  furnishing  proper  appliances 
and  machinery  for  a  business  in  which  the 
servant  is  engaged,  or  of  keeping  such  ma- 
chinery and  appliances  in  repair,  and  of 
making  proper  tests  and  inspection  thereof, 
he  is  answerable  to  his  servants  and  em- 
ployees for  injuries  received  by  them  from 
the  negligence  of  the  agent  to  whom  these 
duties  have  been  delegated."  (Syl.)  See 
also  Belleville  Stone  Co,  v.  Mooney,  60  N.  J. 
L.  323,  38  Atl.  835. 

In  Moynihan  v.  Hills  Co.  146  Mass.  586, 
4  Am.  St.  Rep.  348,  16  N.  E.  674,  it  is  held 
that  "if  a  master,  who  is  not  a  mechanic, 
and  who  has  no  practical  knowledge  of  ma- 
chinery, intrusts  the  reconstruction  of  a 
machine  to  a  machinist  in  his  employment, 
to  adapt  it  to  a  new  use,  tells  hiin  to  act 
according  to  his  own  judgment  in  so  doing, 
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and  directs  him  to  take  charge  of  it  when 
done,  and  to  repair  it  when  necessary,  the 
negligence  of  such  machinist  is  imputable 
to  the  master." 

In  Ford  v.  Fitchburg  R.  Co,  110  Mass. 
240,  14  Am.  Rep.  598,  the  court  says:  "The 
rule  of  law  whidi  exempts  the  master  from 
responsibility  to  the  servant  for  injuries  re- 
ceived from  the  ordinary  risks  of  his  em- 
ployment, including  the  negligence  of  his 
fellow  servants,  does  not  excuse  the  em- 
ployer from  the  exercise  of  ordinary  eare 
in  supplying  and  maintaining  suitable  in- 
strumentalities for  the  performance  of  the 
work  required.  One  who  enters  the  em- 
ployment of  another  has  a  right  to  count 
on  this  duty,  and  is  not  required  to  assume 
the  risks  of  the  master's  negligence  in  this 
respect.  The  fact  that  it  is  a  duty  whidi 
must  always  be  discharged,  when  the  em- 
ployer is  a  corporation,  l^  officers  and 
agents,  does  not  relieve  the  corporation  from 
the  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery 
are  not,  in  the  true  sense  of  the  rule  relied 
on,  to  be  regarded  as  fellow  servants  of 
those  who  are  engaged  in  operating  it.  They 
are  charged  with  the  master's  duty  to  his 
servant.  They  are  employed  in  distinct  and 
independent  departments  of  service,  and 
there  is  no  difficulty  in  distinguishing  them, 
even  when  the  same  peracm  renders  service 
by  turns  in  each,  as  the  convenience  of  the 
employer  may  require.  In  one  the  master 
cannot  escape  the  ccmsequence  of  the  agent's 
negligence;  if  the  servant  is  injured  in  the 
other,  he  may.  And  for  the  rest,  the  ques- 
tion was  not  whether  the  officers  named 
knew,  or  might  have  known,  of  the  defect, 
or  of  the  incompetency  of  those  who  had 
charge  of  the  repairs,  but  whether  the  cor- 
poraticm  in  any  part  of  its  organization,  by 
any  of  its  agents,  or  for  want  of  agents, 
failed  to  exercise  due  care  to  prevent  injury 
to  the  plaintiff  from  defects  inj;he  Instru- 
ment furnished  for  his  use.*' 

In  Lion  v.  Baltimore  City  Pass.  R.  Co. 
90  Md.  266,  47  L.  R.  A.  127,  44  Atl.  1045. 
the  court  says :  "The  employment  of  a  com- 
petent engineer  to  direct  the  work  is  not 
the  fulfilment  of  a  duty  to  avoid  doing  in- 
jury to  another,  when,  notwithstanding  the 
engineer's  competency,  sthe  work  as  con- 
structed does  cause  injury.  The  test  of 
liability  is  not  the  fitness  of  the  engineer, 
but  the  efficacy  of  the  work." 

In  Lannen  v.  Albany  Oaslight  Co,  44  N. 
Y.  459,  it  was  held  that  defendant  was  liable 
for  the  negligence  of  this  agent,  even  though 
it  selected  a  proper  and  competent  agent  for 
the  work  to  be  by  him  performed. 

In  the  case  of  Lansing  v.  New  York  C.  R. 
Co,  49  N.  Y.  621,  10  Am.  Rep.  417,  the 
court  says:    "The  duty  of  the  master  to  the 
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•errant,  as  it  is  Bometimes  put  ( [Wright  r. 
hew  York  0.  R.  Co.]  26  N.  Y.  565),  or  his 
implied  contraet  with  his  servant,  as  it  is 
di^erently  intimated  {Farewell  r.  Boeion  d 
W.  R.  Corp,  4  Met.  49,  38  Am.  Dee.  339), 
leads  to  another  conclusion.  That  duty  or 
contract  is  to  the  result  that  the  servant 
Bhall  be  imder  no  risks  from  imperfect  or 
inadequate  machinery,  or  other  material 
means  and  appliances,  or  from  unskilful  or 
incompetent  fellow  servants  of  any  grade. 
It  is  a  duty  or  contract  to  be  affirmatively 
and  positively  fulfilled  and  performed.  And 
there  is  not  a  performance  of  it  until  there 
has  been  placed  for  the  servant's  use  perfect 
and  adequate  physical  means,  and  for  his 
helpmeeta  fit  and  competent  fellow  servants; 
or  due  care  used  to  that  end.  That  some 
general  agent,  clothed  with  the  power,  and 
charged  with  the  duty,  to  make  performance 
for  the  master,  has  not  done  his  duty  at  all, 
or  has  not  done  it  well,  neither  shows  a  per- 
formance by  the  master,  nor  excuses  the 
master's  nonperformance.  It  is  for  the 
master  to  do,  by  himself  or  by  some  ottier. 
When  it  is  done,  then,  and  not  until  then, 
his  duty  is  met,  or  his  contract  kept. 
...  It  is  not  enough  to  satisfy  the  af- 
firmative duty  or  contract  of  the  master 
that  he  selects  one,  or  more  than  one,  gen- 
eral agent  of  approved  skill  and  fitness. 
If  the  general  agent  goes  forward  and  care- 
lessly places  by  the  side  of  a  servant  an- 
other unskilled  and  incompetent,  the  duty 
of  the  master  has  not  yet  been  met;  his  con- 
tract is  yet  unperformed." 

In  Flike  v.  Boston  d  A.  R.  Co.  53  N.  Y. 
549,  13  Am.  Rep.  545,  the  court  says:  "The 
true  rule,  I  apprehend,  is  to  hold  the  cor- 
poration liable  for  negligence  or  want  of 
proper  care  in  respect  to  such  acts  and 
duties  as  it  is  required  to  perform  and  dis- 
charge as  master  or  principal,  without  re- 
gard to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.  As  to  such 
acts,  the  aj;ent  occupies  the  place  of  the  cor- 
poration, and  the  latter  should  be  deemed 
present,  and  consequently  liable  for  the  man- 
ner in  which  they  are  performed.  If  an 
agent  employs  unfit  servants,  his  fault  is 
that  of  tlie  corporation,  because  it  occurred 
in  the  performance  of  the  principal's  duty, 
although  only  an  agent  himself.  So,  in  pro- 
viding machinery  or  materials,  and  in  the 
general  arrangement  and  management  of 
the  business,  he  is  in  the  discharge  of  the 
duty  pertaining  to  the  principal." 

In  Booth  V.  BoBton  d  A,  R.  Co.  73  N.  Y. 
38,  29  Am.  Sep.  97,  it  is  said:  "From  the 
nature  and  extent  of  the  particular  busi- 
ness, or  the  fact  that  the  principal  is  a  cor- 
poration and  can  only  act  through  agents, 
it  may  be  necessary  for  the  master  to  com- 
mit the  selecti<m  of  servants,  and  the  pur- 
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chase  and  providing  of  machinery,  to  serv- 
ants and  agents;  but  the  duty  to  use  reason- 
able care  in  performing  these  acts  always 
remains  the  duty  of  the  master,  and  negli- 
gence in  performing  it  is  his  negligence, 
whether  he  acted  himself  or  by  others.  *  If 
the  immediate  negligence  in  these  cases  is 
that  of  an  agent  or  servant,  and  a  coservant 
is  injured  thereby,  the  law  imputes  the 
negligence  to  the  master,  and  the  master  is 
liable  the  same  as  if  the  injury  had  been 
sustained  by  a  stranger." 

In  Mann  v.  Delaware  d  E,  Canal  Co. 
91  N.  Y.  495,  it  is  held,  "in  view  of  the 
doctrine  now  firmly  settled  in  this  state, 
that  no  duty  belonging  to  the  master  to  per- 
form for  the  safety  and  protection  of  his 
servants  can  be  delegated  to  any  servant  of 
any  grade,  so  as  to  exonerate  the  master 
from  responsibility  to  a  coservant  who  has 
been  injured  by  its  nonperformance.  The 
duty  to  use  due  care  in  the  selection  of  com- 
petent servants  is  one  of  the  master's  duties. 
The  duty  of  selection,  in  case  of  corpora- 
tions, must  be  delegated.  But  any  negligent 
act  or  omission  in  its  performance  is  the 
act  or  omission  of  the  roaster." 

And  again,  in  Buehhy  v.  "Sew  York,  L.  E. 
d  W.  R.  Co,  107  N.  Y.  374,  1  Am.  St.  Rep. 
844,  14  N.  E.  407,  the  court  holds:  "Per- 
sonal negligence  is  the  gist  of  the  action, 
and  the  duties  referred  to  in  the  rule  cited 
are  those  of  the  master,  and  he  cannot 
evade  the  responsibilities  incident  thereto 
by  delegation  of  them  to  another.  Whoever 
does  the  act  by  his  appointment  or  permis- 
sion represents,  and,  as  to  that  act,  is,  the 
master.  To  hold  otherwise  would  exempt  a 
corporation  from  all  liability,  and  we  must 
at  the  outset  determine  to  which  of  the 
acts  the  one  complained  of  belongs." 

The  last  case*  we  refer  to  {Fuller  t. 
Jewett,  80  N.  Y.  40,  30  Am.  Rep.  575)  is 
one  not  unlike  the  one  at  bar,  saving  that 
the  person  seeking  to  recover  for  injuries 
received  was  the  representative  of  a  de- 
ceased servant  of  defendant.  The  facts  in 
this  case' were  that  plaintiff's  intestate,  an 
engineer  on  the  Erie  Railway,  was  killed  by 
the  explosion  of  the  boiler  of  a  locomotive 
engine.  It  was  alleged  that  the  cause  of 
the  explosion  was  the  defective  condition 
of  the  boiler,  which  had  been  turned  over 
to  the  company's  master  mechanic  for  re- 
pairs. The  master  mechanic  gave  directions 
for  its  thorough  overhauling,  and  the  re- 
pairs were  made  by  mechanics  in  the  em- 
ployment of  the  company,  "competent  from 
their  character  and  experience"  to  perform 
this  duty. 

These  mechanics  examined  the  boiler,  but 
such  examination  "was  substantially  con- 
fined to  an  inspection  of  the  outer  sheets 
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of  the  boiler,  to  discover  any  indication  of 
weakneBS,  and  to  hammering  on  some  of  the 
bolts  to  ascertain  whether  they  were  broken. 
But  they  made  no  examination  of  the  in- 
terior of  the  legs  of  the  boiler  by  the  use. 
of*  lights  as  was  practicable  and  usual  in 
case  of  general  repairs,  as  some  of  the  wit- 
nesses testified."  It  was  found  that  plain- 
tiff's intestate's  death  was  due  to  the  negli- 
gence of  the  mechanics  to  whom  the  doing 
of  the  repairs  was  intrusted,  and  the  court 
held  the  defendant  responsible  for  such  negli- 
gence, Andrews,  J.,  saying:  "We  under- 
stand the  principle  of  these  cases  to  be,  that 
acts  which  the  master,  as  such,  is  bound  to 
perform  for  the  safety  and  protection  of 
his  employees,  cannot  be  delegated  so  as  to 
exonerate  the  former  from  liability  to  a 
servant  who  is  injured  by  the  omission  to 
perform  the  act  or  duty,  or  by  its  negligent 
performance,  whether  the  uonfeasance  or 
misfeasance  is  that  of  a  superior  officer, 
agent,  or  servant,  of  a  subordinate  or  in- 
ferior agent  or  servant,  to  whom  the  doing 
of  the  act,  or  the  performance  of  the  duty 
has  been  committed.  In  either  case  in  re- 
Bpect  to  such  act  or  duty  the  servant 
who  undertakes,  or  omits,  to  perform  it  is 
the  representative  of  the  master,  and  not  a 
mere  coservant  with  the  one  who  sustains 
the  injury.  The  act  or  omission  is  the  act 
or  omission  of  the  master  irrespectivft  of 
the  grade  of  the  servant  whose  negligence 
caused  the  injury,  or  of  the  fact  whether 
it  was  or  was  not  practicable  for  the  master 
to  act  personally,  or  whether  he  did  or  did 
not  do  all  that  be  personally  could  do  by  se- 
lecting competent  servants,  or  otherwise  to 
secure  the  safety  of  his  employees." 

This  would  seem  to  be  decisive  of  the  case 
at  bar,  providing  that  this  is  the  law  of  this 
commonwealth,  and  we  think  it  is.  The 
case  is  based  to  a  great  extent  on  the  au- 
thority of  Ford  V.  Fitchburg  R.  Co.  110 
Mass.  240,  14  Am.  Rep.  598,  which  was 
chiefly  relied  upon  in  our  own  case  of  Penn- 
sylvania d  'N,  Y.  Canal  do  R.  Co,  v.  Mason, 
109  Pa.  296,  58  Am.  Rep.  722. 

After  a  careful  consideration  of  the  fore- 
going authorities  and  the  general  law  of  lia- 
bility for  negligence  upon  which  they  are 
based,  we  feel  confident  that,  if  the  plaintiff 
in  this  case  sustained  his  injury  through  the 
iiegligence  of  the  persons  employed  by  de- 
defendant  company  to  inspect  or  repair  their 
boiler,  evert  though  the  company,  through  its 
officers,  exercised  due  care  in  the  selection 
of  such  persons  for  those  purposes,  the  com- 
pany is  liable  for  the  consequences  of  said 
negligence,  and  the  rule  is  discharged;  and 
a  new  trial  is  refused. 
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Messrs.  Frank  Giuiiiisoa  and  T.  A. 
lAinb,  for  appellant: 

The  defendant  owed  the  plaintiff  no  con- 
tractual duty. 

Ardesco  Oil  Co.  v.  Oilsony  63  Pa.  146;  A'»/- 
hride  v.  Carbon  Dioxide  <$  Magnesia  Co.  201 
Pa.  567,  88  Am.  St.  Rep.  829,  61  Ati.  347. 

The  proprietor  of  a  manufacturing  or 
other  plant,  in  which  he  has  a  steam  boiler, 
is  bound  in  the  matter  of  repairs  to  and 
inspection  of  the  same  to  the  same  extent, 
and  no  further,  as  he  is  in  the  original  pur- 
chase. If  he  contracts  the  repairs  of  the 
boiler  to  a  competent  and  reliable  boiler 
maker,  and  the  inspection  of  it  to  competent 
and  reliable  inspectors,  being  unskilled  him- 
self, he  ought  not  to  be  liable  for  improper 
or  negligent  performance  on  their  part,  if 
he  is  guilty  of  no  negligence  himself. 

Philadelphia  d  R.  R.  Co.  v.  Hughes,  119 
Pa.  301,  13  Atl.  286;  Martin  v.  Philadelphia 
d  R.  R.  Co.  200  Pa.  603,  60  Atl.  193;  Be- 
misch  V.  Roberts,  143  Pa.  1,  21  Atl.  998; 
Lineoski  v.  tiusquehaiina  Coal  Co.  157  Pa. 
153,  27  Atl.  677 ;  Mansfield  Coal  d  Coke  Co. 
V.  MoEnery,  91  Pa.  186,  36  Am.  Rep.  662. 

When  a  man  adopts  the  methods  of  those 
who  are  engaged  in  the  same  business,  he 
cannot  be  charged  with  negligence  in  respect 
to  those  methods. 

The  law  does  not  impose  unreasonable  con- 
ditions upon  any  person,  in  any  line  of  busi- 
ness. 

Titus  V.  Bradford,  B.  d  K.  R.  Co.  136 
Pa.  618,  20  Am.  St.  Rep.  944,  20  Atl.  517; 
Ford  V.  Anderson,  139  Pa.  261,  21  Atl.  18; 
fifertHce  v.  Bhoneman,  196  Pa.  63,  79  Am.  St. 
Rep.  689,  46  Atl.  292;  Kilbride  v.  Carbon 
Dioando  d  Magnesia  Co.  201  Pa.  552,  88  Am. 
St.  Rep.  829,  51  Atl.  347 ;  Fick  v.  Jackson, 
3  Pa.  Super.  Ot.  378;  Augeistein  v.  Jones, 
139  Pa.  183,  23  Am.  St.  Rep.  174,  21  Atl. 
24;  Reese  v.  Hershey,  163  Pa.  253,  43  Mi. 
St.  Rep.  795,  29  Atl.  907;  Kehler  ▼. 
SohAJoenk,  144  Pa.  348,  13  L.  R.  A.  374,  27 
Am.  St.  Rep.  633,  22  Atl.  910;  27  Am.  & 
Eng.  Enc.  Law,  p.  902. 

Messrs.  Joha  S.  Rillias,  Henry  C 
Fish,  G.  I-  Baker,  and  Clark  Olds,  for 
appellee: 

There  Ijeing  abundant  evidence  to  support 
a  finding  that  the  defect  from  which  the 
accident  arose  was  known,  or  might,  by  the 
exercise  of  reasonable  diligence,  have  beer 
known,  by  the  defendant  in  time  to  have  pre 
vented  it,  the  case  was  properly  submitted 
to  the  jury. 

Walbert  v.  Trewler,  156  Pa.  112,  27  Atl. 
65. 

When  the  defendant  company  discovered 
the  leaks  in  the  boiler,  it  became  its  duty  to 
repair  it,  and  to  exercise  ordinary  care  in 
doing  so,  and  if  it  delegated  that  duty  to 
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the  Hauers,  and  they  were  negligent,  the 
eompany  was  responsible  for  such  negli- 
gence. 

Leuris  v.  Seifert,  116  Pa.  628,  2  Am.  St. 
Rep.  631,  11  Atl.  514;  Smith  v.  Hillside 
Coal  d  I.  Co.  186  Pa.  28,  40  Atl.  287;  Pem^ 
tylvatna  it  N,  Y.  Canal  d  R.  Co.  v.  Mason, 
109  Pa.  296,  58  Am.  Rep.  722;  Bier  y.  Stand- 
ard Mfg.  Co,  130  Pa.  447,  18  Atl.  637; 
McGuigan  ▼.  Beatty,  186  Pa.  329,  40  Atl. 
490. 

The  performance  which  will  relieve  the 
owner  is  performance  of  the  actual  work 
of  repair  and  inspection. 

12  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  946; 
Mullan  V.  Philadelphia  d  S.  Mail  S.  S.  Co. 
78  Pa.  25,  21  Am.  Rep.  2;  Pennsylvania  d 
K.  Y.  Canal  d  R.  Co.  v.  Mason,  109  Pa.  296, 
58  Am.  Rep.  722;  Tissue  v.  Baltimore  d  0. 
B.  Co.  112  Pa.  91,  56  Am.  Rep.  310,  3  Atl. 
667 ;  Lancaster  Ave.  Improv.  Co.  v.  Rhoades, 
116  Pa.  377,  2  Am.  St.  Rep.  608,  9  Atl.  852; 
Lewis  T.  Seifert,  116  Pa.  628,  2  Am.  St 
Rep.  631,  11  Atl.  514;  Smith  v.  Hillside 
Coal  d  L  Co.  186  Pa.  28,  40  Atl.  287;  Mo- 
Oroarty  r.  Wanamaker,  187  Pa.  132,  40  Atl. 
820;  Ricks  v.  Flynn,  196  Pa.  263,  46  Atl. 
360;  Onion  P.  R.  Co.  v.  Daniels,  152  U.  8. 
684,  38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756; 
Hough  y.  Texas  d  P.  R.  Co.  100  U.  S.  213, 
25  L.  ed.  612;  Jforthein  P.  R.  Co.  v.  Herbert, 
116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep. 
590;  Baltimore  d  O.  R.  Co.  v.  Baugh,  149 
U.  8.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
»14;  Fuller  v.  Jetcett,  80  N.  Y.  46;  36  Am. 
Kep.  575;  Rogers  v.  Ludlow  Mfg.  Co.  144 
Mass.  198,  59  Am.  Rep.  68,  11  N.  E.  77; 
northern  P.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Lannen  T.  Albany  Gaslight  Co.  44  N.  Y.  459; 
Laning  v.  A'etc  York  C.  R.  Co.  49  N.  Y.  521, 
10  Am.  Rep.  417 ;  Fliko  T.  Boston  d  A.  R. 
Co.  53  N.  Y.  549,  13  Am.  Rep.  545;  Booth  v. 
Boston  d  A.  R.  Co.  73  N.  Y.  38,  29  Am.  Rep. 
97;  Mann  v.  Delaware  d  H.  Canal  Co.  91 
N.  Y.  495;  Bushby  v.  New  York,  L.  E.  d 
W.  R.  Co.  107  N.  Y.  374,  1  Am.  St.  Rep.  844, 
14  N.  E.  407;  Ford  v.  Fitchburg  R.  Co.  110 
Mass.  240,  14  Am.  Rep.  508;  Moynihan  v. 
BiUs  Co.  146  Mass.  586,  4  Am.  St.  Rep. 
348,  16  N.  E.  574;  International  d  C.  N. 
R.  Co.  T.  Keman,  78  Tex.  294,  9  L.  R.  A. 
703,  22  Am.  St.  Rep.  296,  14  S.  W.  668; 
J^ord  Deutscher  Lloyd  8.  8.  Co.  v.  Ingebreg- 
•ten,  57  N.  J.  L.  400,  51  Am.  St.  Rep.  604, 
31  Atl.  619;  Belleville  Stone  Co.  v.  Mooney, 
60  N.  J.  L.  323,  38  Atl.  835. 

The  test  of  liability  is  not  the  fitness  of 
the  engineer,  "but  the  efficacy  of  the  work." 

hioti  V.  Baltimore  City  Pass.  R.  Co.  90 
Md.  266,  47  L.  R.  A.  127,  44  Atl.  1045. 
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Dean,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  manufacturing  cor- 
poration engaged  in  the  manufacture  of 
brass  and  plumbing  goods  at  Erie,  Pennsyl- 
vania. In  the  year  1890  it  purchased  from 
a  reputable  manufacturer  of  steam  boilers 
a  kind  of  boiler  in  general  use,  and  put  it 
in  place  in  its  plant.  In  January,  1901, 
while  in  use,  a  leak  was  noticed  in  the  shell 
of  the  boiler.  The  manager,  who  was  also 
vice  president  of  the  manufacturing  cor- 
poration, had  not  the  mechanical  knowledge 
or  skill  requisite  to  the  inspection  or  re- 
pair of  the  boiler.  Therefore  he  employed 
a  competent  boiler  maker  to  inspect  and 
make  the  necessary  .repairs.  He,  acting  on 
his  best  judgment,  put  a  patch  over  the 
place  of  the  leak  on  the  outside  of  the 
boiler,  in  the  manner  usually  adopted  to  re- 
pair such  leaks.  In  July  following  a  sec- 
ond, but  smaller,  leak  showed  itself  at  the 
edge  of  the  patch.  As  before,  the  vice  presi- 
dent of  the  company  employed  a  skilful 
boiler  maker  to  repair  it,  instructing  him 
to  make  proper  repairs.  He  put  on  a  second 
patch  covering  the  new  leak  and  extending 
partly  over  the  first  patch,  thoroughly  tested 
his  work,  believed  that  it  was  strong  and 
had  accomplished  its  purpose.  The  boiler 
remained  in  seemingly  good  condition  until 
October  9,  1901,  when  it  exploded.  The 
manufacturing  company  had  the  boiler  in- 
sured by  a  responsible  boiler  insurance  com- 
pany doing  a  large  business,  not  only  in 
Erie,  but  throughout  the  country.  The  in- 
surance company,  by  inspectors,  examined 
all  boilers  insured  by  it  four  times  a  year. 
These  inspections  extended  to  an  external 
and  internal  examination  of  the  boilers.  The 
last  examination  of  the  boiler  by  the  agents 
of  this  company  was  on  August  18,  1901, 
two  months  before  the  explosion.  It  then, 
in  substance,  reported  to  defendant  that 
from  the  result  of  the  company's  examina- 
tion the  boiler  was  in  good  condition.  After 
the  explosion  it  was  discovered  that  in  aU 
probability  the  boiler  could  not  have  been 
in  good  condition  at  the  date  of  the  la.st  in- 
spection and  for  some  time  before.  There 
was  what  is  called  a  "groove"  on  the  in- 
side, caused  by  increase  and  reduction  of 
pressure  incident  to  the  use  of  steam.  Tlie 
evidence  showed  that  grooves  or  cracks  in 
boilers  are  not  unusual,  but  that  a  groove  of 
the  extent  of  this  one  was  very  rare.  There 
was  considerable  testimony  that  a  thorough 
examination  of  the  boiler  at  the  itime  the 
second  leak  was  repaired,  or  subsequently 
when  the  insurance  company  inspected  it, 
could  not  have  failed  to  disclose  this  groove, 
with  a  consequent  condemnation  of  the 
boiler.    The  plaintiff  was  an  adjoining  hotel 
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keeper,  whose  property  waa  seriously  dam- 
aged by  the  explosion.  Alleging  that  his 
injury  was  caused  by  the  negligence  of  de- 
fendant in  not  providing  and  maintaining 
reasonably  safe  machinery  in  and  about  its 
manufacturing  premises,  he  brought  this 
suit  for  damages.  The  court  below  sub- 
mitted the  evidence,  on  the  question  of  de- 
fendant's negligence,  to  the  jury.  They 
found  against  defendant,  and  from  the  judg- 
ment entered  on  their  verdict  we  have  this 
appeal. 

Although  there  are  eight  assignments  of 
error,  we  concern  ourselves  only  with  the 
second  and  third,  for  they  involve  all  of  sub- 
stance of  which  appellant  complains.  De- 
fendant's counsel  in  their  fourth  written 
point  asked  the  court  to  charge  the  jury 
thus:  "That  the  undisputed  evidence  show- 
ing that  the  defendant  committed  the  repair 
of  the  boiler  in  question  in  January,  1901, 
to  Charles  Hauer,  and  in  July,  1001,  com- 
mitted the  repair  of  said  boiler  to  Fred 
Hauer,  Jr.,  and  that  the  said  Charles  Hauer 
and  Fred  Hauer,  Jr.,  were  competent  boiler 
makers,  the  defendant  exercising  no  super- 
vision or  giving  no  directions  as  to  how  said 
repairs  should  be  made,  the  defendant  is  not 
responsible  for  any  error  in  judgment  or 
negligence  upon  the  part  of  the  said  Charles^ 
Hauer  or  Fred  Hauer,  Jr.,  or  either  of 
them."  Answer:  "Refused."  In  their 
fifth  written  point  they  ask  the  court  to 
charge  the  jury  thus:  "The  undisputed  evi- 
dence showing  that  the  defendant  had  its 
boiler  insured  by  the  Hartford  Steam  Boiler 
Inspection  &  Insurance  Company,  that  the 
boiler  was  inspected  periodically  bf  the  in- 
spectors of  said  company,  that  the  defend- 
ant relied  upon  such  inspection  together 
with  the  monthly  overhauling  of  the  boiler 
and  cleaning  it  out  by  the  regular  employee 
of  defendant,  and  that  it  is  a  common  usage 
among  boiler  users  and  manufacturers  in 
and  about  the  city  of  Erie  to  rely  upon  the 
inspection  of  boiler  inspectors  of  boiler  in- 
surance companies,  that  the  defendant  had 
a  right  to  rely  upon  such  inspections  to  de- 
termine the  safety  of  its  boiler,  and  is  not 
liable  for  any  error  in  judgment  or  negli- 
gence in  the  inspection  of  such  boiler  by  the 
said  inspectors."  Answer:  "This  point  is 
refused." 

Tliere  was  sufficient  evidence  to  show  that 
the  groove  in  the  boiler  was  there  for 
months  before  the  explosion;  that  it  was 
there  before  the  repair  of  the  second  leak; 
that  it  was  there  before  the  last  examina- 
tion of  the  insurance  company's  inspectors. 
Further,  there  was  ample  evidence  from 
which  the  jury  could  have  foimd  that  a 
reasonably  thorough'  examination  would 
have  disclosed  to  the  boiler  repairer  or  the 
boiler  ins^iector  its  dangerous  condition.  It 
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must  be  assumed  from  the  evidence  that  the 
duty  of  examination  was  committed  to  both 
sets  of  men  by  the  defendant.  It  is  also 
clear  that  the  manager  and  officers  of  de- 
fendant compiuiy,  not  being  boiler  makers 
or  mechanical  experts,  could  not  have  exam- 
ined and  judged  for  themselves.  Consider- 
ing their  ignorance  of  the  subject,  having 
no  knowledge  on  which  to  base  a  correct 
judgment,  it  would  have  been  recklessness 
if  they  had  attempted  to  performs  a  duty  for 
which  they  were  manifestly  incompetent  It 
was  their  dufty  to  do  as  they  did,— employ 
others  who  were  competent  to  perform  that 
duty.  The  evidence  seems  to  show  beyond 
dispute  that  they  did  employ  competent 
men ;  that  is,  competent  so  far  as  knowledge, 
mechanical  skill,  and  ordinarily  acute  per- 
ceptions are  concerned.  There  may  have 
been  neglect  by  one  or  more  or  all  of  these 
men;  that  is,  neglect  to  observe  what  would 
have  been  obvious  to  them  if  a  reasonably 
careful  examination  had  been  made.  Should 
this  neglect  be  imputed  to  defendant?  Tbat 
is  the  question  involved  in  the  two  written 
requests  quoted,  the  answers  to  which  are 
complained  of  as  error.  Not  only  did  the 
court  refuse  to  announce  the  law  as  praj.  d 
for,  but  affirmatively  instructed  the  jury 
in  the  general  charge  thus:  "We  say  to 
you  as  a  matter  of  law  in  this  common-  ' 
wealth,  when  the  defects  existed  and  those  i 

cracks   (leaks)   were  discovered,  it  was  the 
duty  of  the  owners  and  operators  of  that  ' 

boiler  to  repair  it,  and  their  duty  to  excr-  , 

cise  ordinary  care  in  making  their  repair, 
and  that  that  was  a  duty  they  could  not 
delegate  to  Charles  Hauer  nor  Fred  Hauer, 
nor  -anybody  else.  That  if  they  did  so,  and 
Fred  Hauer  or  Charles  Hauer  were  negli- 
gent, the  company  is  responsible  for  that 
negligence.  This  is  also  true  with  reference 
to  the  inspection."  Technically,  there  was 
no  error  in  peremptorily  negativing  the  two  i 
written  points  as  quoted,  for  defendant  as-  : 
sumed  facts  in  them  which  were  for  the 
jury  to  pass  upon.  True,  the  weight  of  the  I 
evidence  would  seem  .to  have  established  the  | 
facts  as  claimed  in  the  points,  but  the  cred- 
ibility of  the  two  Hauers  and  Hitchcock, 
the  vice  president,  who,  it  was  alleged,  em- 
ployed them  to  repair  the  boilers,  and  gave 
them  their  instructions,  and  to  some  extent 
undertook  to  see  that  his  instructions  were 
carried  out,  was  for  the  jury.  It  was  the 
duty  of  defendant,  acting  by  its  officers,  to 
employ  competent  mechanics  to  make  the 
repairs,  to  exercise  reasonable  care  in  as- 
certaining their  competency,  and  then  to 
see  to  it  that  they  did  the  work  intrusted 
to  them;  that  as  reputable  machinists  and 
skilful  workmen  they  adopted  a  plan  for 
the  repairs,  and  carried  it  out.  Of  course, 
further  tlum  this  he  could  not  go.    He  had 
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neither  the  knowledge  nor  the  skill  requisite 
to  enable  him  to  determine  whether  a  proper 
inspection  had  been  made  by  the  men  he 
employed,  whether  they  had  adopted  the 
right  plan  or  adopted  the  right  method  to 
carry  it  out.  It  was  not  his  duty  to  bring 
to  the  performance  of  the  work  personal 
medianical  skill  and  the  knowledge  of«an 
expert;  but  his  duty  was  more  thaxv  mere 
perfunctoiy  employment  of  two  mechanics 
to  do  a  certain  job  of  repairs.  It  was  that 
of  an  employer  having  in  charge  a  powerful 
force,  dangerous  to  his  employees  and  the 
neighborhood  unless  reasonable  care  was  ex- 
ercised in  keeping  it  in  a  proper  condition 
of  repair.  He  was  bound  to  know,  either 
from  the  observation  which  a  nonexpert 
could  make,  or  from  the  reports  of  the  me- 
chanics themselves,  that  the  work  required 
of  them  had  been  done.  In  other  words,  he 
was  not  absolved  from  all  further  duty  of 
reasonable  care  by  the  mere  employment  of 
two  mechanics  to  do  the  work.  The  duty  of 
general  supervision  of  the  work  by  the  em- 
ployer to  the  extent  noticed  still  continued. 
The  same  may  be  said  of  the  work  of  the 
insurance  company  inspectors.  On  August 
ISth — about  two  months  before  the  explo- 
sion— J.  P.  Swain,  inspector  for  the  com- 
pany, makes  report  to  defendant  that  after 
inspection  "internally  there  is  qpnsiderable 
scarle  at  rear  end  of  boiler.  Heads,  tubes, 
and  shell  plates  show  no  defects."  The  re- 
port then  goes  on  to  make  suggestions  for 
additions  to  the  boiler  attachments  and  con- 
nections, but  gives  no  hint  that  it  needs  re- 
pairs. It  is  probable  from  the  risk  as- 
sumed by  the  insurance  company  that  their 
inspectors  were  competent,  and  performed 
their  work  with  care,  but  the  inspectors 
themselves  were  neither  called  nor  sworn. 
What  examination  they  made  appears  only 
from  this  report  to  defendant  by  one  of  the 
company's  officers.  It  seems  to  say  an  in- 
ternal examination  of  the  boiler  was  made; 
also  an  external  one  only  two  months  before 
the  explosion;  and  that  there  were  no  de- 
fects to  be  repaired.  There  was  consider- 
able evidence  on  the  part  of  plaintiff  that, 
if  a  proper  internal  examination  by  en- 
trance through  the  manhole  into  the  boiler 
had  been  made,  the  large  groove  or  crack 
to  which  the  explosion  is  attributed  would 
certainly  have  been  discovered.  However 
this  may  be,  it  could  not  be  said  that  ^he 
undisputed  evidence  showed  a  proper  inspec- 
tion by  the  insursnce  company,  or  that  in 
the  shape  the  evident  was  presented  a  mere, 
somewhat  vague,  report  by  an  officer  of  that 
company,  not  sworn  to,  was  the  exercise  of 
reasonable  care  on  plirt  of  defendant  not 
disputed.  We  therefore  think  that  technic- 
ally the  court  below  committed  no  error  in 
refusing  the  points  as  they  were  framed. 
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And  if  the  law  of  the  charge  should  be  de- 
termined on  the  simple  negativing  of  these 
two  points,  we  would  not  reverse.  But  the 
instruction  does  not  stand  on  them  alone. 
Nor  do  we  think  the  learned  judge  of  the 
court  below  intended  it  should.  The  an- 
swers stand  side  by  side  with  the  positive 
instruction  already  quoted  from  the  general 
charge.  From  the  two  it  seems  to  us  the 
jury  would  necessarily  understand  that  it 
did  not  matter  if  the  Hauers,  the  two  ma^ 
chinists,  were  fully  competent,  the  insur- 
ance company's  inspection  thorough,  and  its 
report  truthful,  and  that  defendant  was 
guilty  of  no  actual  negligence  in  relying 
on  them;  nevertheless  tiie  defendant  could 
not  delegate  its  duty  of  putting  the  boiler 
in  good  repair  to  competent  mechanics  or 
expert  insurance  inspectors,  and  that,  if  it 
did  so,  and  either  the  mechanics  or  insurance 
company's  inspectors  were  negligent,  defend- 
ant must  answer  for  the  consequences  of 
such  negligence.  This  is  not  the  law.  It 
either  makes  the  owner  of  a  boiler — as  near- 
ly every  manufacturer  is — an  insurer,  or  it 
compels  each  owner  to  be  an  expert  boiler 
maker,  which  he  is  not.  We  concede  that 
there  is  some  apparent  conflict  in  the  au- 
thorities in  our  own  state  on  the  question, 
but  we  apprehend,  when  they  are  closely  ex- 
amined, no  real  one.  Most  of  the  cases 
which  treat  of  the  subject  are  between  serv- 
ant and  master.  In  such  cases  il  contractual 
relation  exists.  Impliedly,  the  master  en- 
gages to  furnish  the  servant  reasonably  safe 
tools  and  appliances  with  which  to  perform 
the  master's  work,  and  to  give  to  the  youth- 
ful or  inexperienced  servant  suitable  in- 
structions as  to  the  dangerous  nature  of  the 
work  and  peril  in  the  use  of  the  particular 
machinery;  and  the  question  of  reasonable 
care  by  the  master  is  frequently  complicated 
by  the  question  as  to  what  risk  the  servant 
assumed  by  engaging  in  that  particular  haz- 
ardous employment.  The  question  is  also 
in  many  cases  complicated  by  the  further 
question,  Was  the  injury  attributable  in  any 
degree  to  the  servant's  own  negligence,  or  to 
the  negligence  of  a  fellow  servant  T  Here 
none  of  these  elements  are  present.  The 
plaintiff  carried  on  a  hotel  in  a  closely  ad- 
joining building,  but  he  had  no  business  con- 
nection with  defendant  or  its  manufacturing 
plant,  and  the  sole  question  is.  What  duty 
did  defendant  owe  him  in  the  construction 
and  repair  of  its  boiler? 

The  law  as  laid  down  by  the  learned  judge 
of  the  court  below  is  based  on  the  idea, 
more  elaborately  set  forth  in  his  very  able 
opinion  overruling  the  motion  for  a  new 
trial,  that,  where  a  servant  is  intrusted  with 
the  performance  of  a  personal  duty  of  the 
master,  he  is  a  representative  of  the  master,  • 
and  the  master  is  answerable  to  third  per- 
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■ons  for  the  negligent  performance  by  the 
servant  of  the  master's  personal  duty.  He 
then  assumes  that  the  inspection  and  repair 
of  the  boiler  was  a  personal  duty  of  de- 
fendant, which  it  delegated  to  the  machin- 
ists and  insurance  company  inspectors. 
Hence  their  neglect,  if  there  was  neglect^ 
was  defendant's  neglect,  and  it  is  answerable 
to  plaintiff  for  the  consequences.  Therefore 
he  dismisses,  as  of  no  application,  the  long 
line  of  authorities  in  our  own  state  of  which 
Titus  V.  Bradford  B.  d  K.  R.  Co,  136  Pa. 
G18,  20  Am.  St.  Rep.  944,  20  Atl.  517,  is  the 
most  conspicuous  example,  which  hold  that 
"the  unbending  test  of  negligence  in  meth- 
ods, machinery  and  appliances  is  the  ordi- 
nary usage  of  the  business."  There  are 
cases,  both  in  the  United  States  coiuH^s  and 
in  several  of  the  states,  which  hold  a  differ- 
ent doctrine,  and  one  closely  approaching, 
if  not  identical  with,  that  laid  down  by  the 
court  below;  but  we  have  not  found  one 
which  does  not  hold  the  same  general  prin- 
ciple as  in  Titus  v.  Bradford,  B.  d  K.  R.  Co, 
136  Pa.  618,  20  Am.  St.  Rep.  944,  20  Atl. 
517.  That  principle  in  all  of  them  is  this: 
That  a  personal  duty  delegated  by  the  prin- 
cipal to  an  employee  does  not  shift  the  bur- 
den of  responsibility  for  the  proper  per- 
formance of  that  duty  from  the  principal, 
but  the  principal  continues  responsible. 
This,  as  a  general  proposition  of  law,  is  cor- 
rect, and  alt  our  cases  hold  the  same;  but 
when  we  come  to  determine  the  extent  of  the 
personal  duty  of  the  principal  we  diverge 
from  the  outside  cases  cited.  The  definition 
of  negligence,  "absence  of  care  according  to 
the  circumstances,"  remains  in  all  the  cases 
the  same;  but  we  hold  that  the  circum- 
stances in  cases  like  the  one  before  us  do  not 
indicate  negligence  beyond  the  point  where 
personal  supervision  and  judgmeut  must,  in 
the  very  nature  of  the  case,  end.  For  in- 
stance, it  was  the  personal  duty  of  defend- 
ant to  see  that  the  boiler  was  kept  in  re- 
pair. If,  after  knowledge  of  the  leak,  it 
had  unreasonably  neglected  to  have  it  re- 
paired, and  an  explosion  had  occurred,  it 
would  haVe  been  answerabiX;  for  the  neglect 
of  a  personal  duty.  And  when,  in  the  per- 
formance of  duty,  it  ordered  the  repairs,  it 
was  still  its  further  duty  to  select  compe- 
tent persons  to  make  them,  and  either  from 
their  reports,  or  from  other  sources,  know 
that  the  work  had  been  done  by  those  who 
knew  best  how  to  do  it.  It  knew  there  was 
a  leak  in  the  boiler.  The  exact  location  or 
extent  of  the  fracture  causing  the  leak  it  did 
not  personally  know,  and  could  not  ascer- 
tain, because  it  had  not  the  mechanical  skill 
and  knowledge.  There  was  no  persona*!  duty 
on  the  vice  president  to  crawl  through  the 
.  manhole  into  the  boiler  to  ascertain,  and, 
if  he  had  done  so,  it  is  doubtful  if  such  an 
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act  would  have  increased  his  knowledge  of 
the  nature  and  extent  of  the  fracture. 
Therefore,  representing  the  defendant  at 
this  juncture,  he  was  incapable  of  a  per- 
sonal examination,  and  he  had  a  right  to  in- 
trust the  personal  examination  to  skilful 
mechanics  and  inspectors.  Yet  up  to  this 
poipt  personal  duty,  with  all  of  its  responsi- 
bilities, was  still  on  defendant,  and  it  is 
answerable  for  any  negligence  in  the  per- 
formance of  it.  But,  if  it  selected  skilful 
and  competent  mechanics  to  make  the  re- 
pairs deemed  necessary  by  them  to  insurs 
the  safety  of  the  boiler,  and  they  reported 
that  the  necessary  repairs  had  been  made, 
and  if  afterwards,  in  the  interval  between 
the  repairs  and  the  explosion,  competent 
inspectors  reported,  in  substance,  that  no 
further  repairs  were  needed,  and  if  either 
without  the  knowledge  of  defendant,  neglect- 
ed his  duty,  the  defendant  is  not  responsible 
for  that  neglect.  There  was  no  personal 
duty  upon  it  to  do  that  which  it  could  not 
do  at  all,  and  which  those  whom  it  employed 
could  do  well.  It  would  have  been  negli- 
gence in  defendant  if  it  had  undertaken  to 
do  that  for  which  it  was  wholly  unfit 
Surely,  in  sound  reason,  if  it  would  have 
been  negligent  to  employ  known  incompe- 
tent mechanics,  it  would  have  been  no  less 
negligence  for  the  manager,  conscious  of  his 
own  ignorance,  to  attempt  on  personal  ex- 
amination to  make  the  repairs  himself. 

Of  course,  there  are  certain  relations 
which  imply  a  greater  responsibility  than 
this, — such  as  that  of  an  innkeeper  to  his 
guest,  a  common  carrier  to  its  passengers 
and  freight  customers,  and  some  others ;  but, 
as  between  the  owner  of  a  manufacturing 
plant  and  ftn  adjoining  property  owner,  the 
former  owes  to  the  latter  only  "care  accord- 
ing to  the  circumstances."  If  he  exercises 
that  care,  he  is  as  innocent  as  the  house- 
holder whose  building  by  no  fault  of  his  own 
catches  fire,  and  by  reason  of  proximity  to 
his  neighbor's  house  the  latter  catches  fire 
and  is  consumed.  He  is  not  answerable 
to  his  neighbor  in  dauiages.  The  theory  on 
which  most  of  the  outside  cases  supporting 
the  ruling  of  the  court  below  seem,  sug- 
gestively, at  least,  to  be  based,  is  that  where 
an  innocent  person  is  damaged  by  an  acci- 
dent like  the  one  before  us,  someone  must 
have  been  negligent,  and,  in  absence  of  other 
evidence,  that  one  must  have  been  the  owner 
of' the  dangerous  machinery.  In  this  state 
we  do  not  hold  this  to  be  correct  as  a  legal 
proposition,  for,  where  the  owner  shows  that 
he  has  exercised  due  care,  he  is  as  innocent 
as  the  injured  party.  There  is  therefore  no 
reason  why  the  loss  should  be  imposed  upon 
him.  Hundreds  of  accidents  from  the  use 
of  powerful  machinery  happen  every  year 
which  are  not  traceable  to  the  fault  oi  any- 
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body;  accidents  which  no  human  care  could 
gasLrd  against,  except  by  the  abandonment 
of  Uie  use  of  such  machinery.  It  does  not 
follow  that  for  every  such  accident  someone 
must  respond  in  damages  to  an  innocent  in- 
jured party.  The  latter  is  without  remedy, 
unless  by  competent  evidence  he  establishes 
a  faUure  of  duty  on  the  part  of  him  charged. 
Such  failure  will  not  be  assumed  on  mere 
proof  of  accident  and  damage.  We  think, 
therefore,  that  the  law  of  this  state  does 
not  impose  upon  defendant  so  extensive  a 
personal  duty,  nor  such  an  absolute  respon- 
sibility, as  announced  by  the  learned  judge 
of  the  court  below. 

As  a  matter  of  evidence,  we  do  not  think 
that  the  mere  report  of  the  insurance  com- 
pany was  conclusive  that  its  inspectors  had 
made  a  proper  inspection  of  the  boiler.  The 
report  is  not  accompanied  by  any  deposition 
as  to  the  fact  or  extent  of  the  examination 
or  as  to  the  competency  of  those  who  made 
it;  and,  while  the  fact  that  defendant  re- 
ceived It  was  some  evidence  of  care  on  its 
part,  the  weight  it  ought  to  have  in  deter- 
mining care  is  for  the  jury.  No  manufac- 
turer can  turn  over  the  supervision  of  his 
boilers  and  machinery  to  an  insurance  com- 
pany, and  thereby  exempt  himself  from  the 
penalty  of  negligence  by  the  mere  report  to 
him  that  his  boiler  is  in  safe  condition.  He 
must  go  further,  and  prove  that  the  insur- 
ance company's  inspectors  were  competent, 
that  they  did  properly  inspect  and  truthfully 
report,  if  he  invokes  the  full  weight  of  the 
act  in  his  favor  on  the  question  of  due 
care. 


As  to  the  repair  of  the  two  leaks,  there 
was  evidence  that  the  two  mechanics  em- 
ployed were  competent,  and  that  defendant 
in  employing  them  to  repair  had  followed 
the  "usage"  of  the  business,  not  only  in  the 
city  of  Erie,  but  elsewhere.  The  credibility 
of  the  witnesses  is,  however,  for  the  jury. 
As  we  have  said  time  and  again,  no  man  is 
held  to  a  higher  degree  of  care  in  his  con- 
duct than  that  of  the  average  prudent  man. 
We  are  of  opinion  that  on  a  retrial  the 
court  below  should  instruct  the  jury  that, 
if  they  find  there  was  no  evidence  of  want 
of  care  upon  part  of  defendant  in  selecting 
competent  mechanics  to  make  the  repairs, 
and  that,  if  the  evidence  shows  an  inspection 
by  competent  persons  afterwards  and  before 
the  explosion,  then,  even  if  they  should  find 
that  the  mechanics  and  inspectors  did  not 
perform  their  duty,  the  defendant  is  not 
answerable  for  their  neglect.  In  other 
words  the  same  test  of  negligence  should  be 
applied  as  in  Tiiua  v.  Bradford  B.  <&  K.  R. 
Co.  136  Pa.  618,  20  Am.  St.  Rep.  944,  20 
Atl.  617;  Ford  v.  Anderson,  139  Pa.  261, 
21  Atl.  18;  Mansfield  Coal  d  Coke  Co.  v. 
MoEnery,  91  Pa.  185,  36  Am.  Rep.  662,  and 
like  cases.  The  test  of  liability  in  most 
of  the  ca^es  cited  from  other  states  is  not 
the  exercise  of  due  care  by  the  employer 
in  selecting  the  man  to  do  the  work,  nor 
the  competency  of  the  man  employed  to  do 
the  work  for  which  the  employer  was  not 
competent,  but  the  efficacy  of  the  work. 
This  is  not  the  test  of  reasonable  care  in 
this  state,  and  therefore  the  judgment  is  re- 
versed, and  a  v,  f.  d,  n.  awarded. 
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V. 

Mary  MILLER. 
(126  Fed.  495.) 

*1.  Assamptloit  of  risk  and  contributory 
ueglig:euce  are  distinct  and  separate  de- 
fenses. The  former  rests  in  contract,  the 
latter  in  tort. 
2.  Tbe  defense  of  assantptlon  of  risk 
is  not  oonditloned  or  limited  by  the 
existence  of  contributory  negligence,  and  the 

^Headnotes  by  Sanbohn,  Circuit  Judge. 


latter  is  not  an  element  or  attribute  of  It. 
Assumption  of  risk  is  alike  available  whether 
the  risk  assumed  is  great  or  small,  whether 
the  danger  from  It  is  imminent  and  certain 
or  remote  and  inKprobable,  and  whether  or 
not  the  servant  Is  guilty  of  contributory  neg- 
ligence In  assuming  the  risk  or  in  exposing 
himself  to  the  danger. 
8.  A  servant,  by  enterinip  or  contlnn- 
inar  In  the  employment  of  a  master 
-wlthont  complaint  assumes  the  risks  and 
dangers  of  the  employment  which  he  knows 
and  appreciates,  and  those  which  an  ordi- 
narily prudent  and  careful  person  of  his  ca- 
pacity and  intelligence  would  have  known 
and  appreciated  in  his  situation. 


Note. — As  to  distinction  between  contrib- 
utory negligence  and  assumption  of  risk,  see 
also  cases  in  notes  to  O'Maley  v.  South  Boston 
Gaslight  Co.  47  L.  R.  A.  161.  and  Llmberg  t. 
Glenwood  Lumber  Co.  49  L.  R.  A.  33. 

For  a  case  in  this  series  deciding  In  harmony 
witb  the  one  above,  that  an  employee  cannot 
recover  for  injuries  caused  by  the  master's  fail- 
ure to  comply  with  statutory  duty  to  guard 
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machinery  where  the  defect  Is  obvious,  see 
Kinsley  v.  Pratt,  32  L.  R.  A.  367 ;  contra, 
Montelth  v.  Kokomo  Wood  Enameling  Co.  58 
L.   R.  A.  944. 

As  to  statutory  liability  of  employers  for  de- 
fects In  the  condition  of  their  plants  f^enerally, 
see  Coley  v.  North  Carolina  R.  Co.  57  L.  R.  A. 
817,  and  note,  • 
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4.  An  emploree  camnot  be  Itefird  to 
Mty  that  he  dtd  not  appreeiate  or 
realise  the  danarer  where  the  defects 
were  obvious  and  the  dangers  would  have 
been  apparent  to  an  ordinary  prudent  person 
of  his  intelligence  and  experience  in  his  sit- 
uation. 

6«  A  servant  by  contlnnlns  In  the  ens- 
.  ploFn&ent  Trlthont  eomplalnt*  assumes 
the  risks  of  the  defects  and  dangers  which 
arise  during  the  service,  to  the  same  extent 
thfl.t  he  assumes  those  which  existed  when  he 
entered  the  employment. 

6.  Amonff  the  risks  and  dangers 
-vrhleh  the  servant  aMinmes  by  enter- 
ing: or  contlnnlna:  In  the  employment 
without  notifying  his  master  of  them,  are 
those  which  arise  from  the  failure  of  the 
master  to  completely  discharge  his  duty  to 
exercise  ordinary  care  to  furnish  the  servant 
with  a  reasonably  safe  place  to  work  and  rea- 
sonably safe  appliances  to  use. 

7.  The  factory  aot  of  Missouri  (2  Rev. 
Stat.  1899,  i  6433),  which  requires  gearing 
and  belting  to  be  guarded,  does  not  abolish 
the  defense  of  assumption  of  risk.  It  does 
not  deprive  parties  of  their  right  to  contract 
concerning  the  risks  of  their  avocations. 

6.  'Where  the  naeontradlcted  evi- 
dence discloses  the  fact  that  the  de- 
fect in  the  pi&ce  oir  machinery  was  obvious, 
and  the  danger  from  it  apparent  to  an  ordi> 
narlly  prudent  person  of  the  intelligence  and 
capacity  of  the  servant,  and  that  the  servant 
entered  upon  or  continued  In  the  service 
without  complaint  of  it,  the  defense  of  as- 
sumption Off  risk  is  conolusively  established, 
there  is  no  question  for  a  Jury,  and  the  court 
should  instruct  them  to  return  a  verdict  for 
the  master. 

8.  A  yonngr  tvoman  twenty  years  of 
affc  was  Injnred  by  sllpplna:  her 
flnarers     Into     the     asashlna:     coffs     of 

gearing  in  a  factory  where  she  had  worked 
more  than  six  months,  and  where  she  had 
been  frequently  called  upon  to  operate,  for 
ten  or  tifteen  minutes  at  a  time,  the  form- 
ing machine  which  she  was  tending  when  she 
was  Injured.  In  stopping  and  starting  the 
machine  she  moved  the  greasy  handle  of  a 
lever  from  a  point  8  inches  from  ths  ex- 
posed cogs  to  a  point  5  or  6  inches  from 
them,  and  then  back  again.  When  she  com- 
menced to  work  at  this  machine  the  cogs 
were  covered,  but  they  had  been  uncovered 
for  six  weeks  before  her  injury,  she  had  been 
aware  of  this  fact,  and  she  had  continued  to 
operate  the  lever  for  ten  or  fifteen  minutes 
each  day  during  the  six  weeks  after  the  cogs 
were  exposed,  when  her  hand  slipped  from 
the  lever  between  the  cogs,  and  her  fingers 
were  injured.  The  court  refused  to  instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, and  charged  them  tha.t  the  servant  did 
not  assume  the  risk  of  the  exposed  ma- 
chinery unless  the  danger  from  it  was  so  im- 
minent that  no  ordinarily  prudent  person 
would  have  Incurred  it.  Held:  (1)  The  de- 
fense of  assumption  of  risk  was  not  condi- 
tioned by  the  imminence  of  the  danger;  and 
(2)  the  defect  of  the  exposed  gearing  was 
obvious  and  the  danger  apparent,  and  the 
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court  should  have  Instructed  the  Jury  that 
the  servant  could  not  recover. 

{Thayer,  Cirouii  Judge,  dUtenU,) 

(November  12,  1903.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Ea«tem  District  of  Mis- 
souri to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligeno& 
Utf>ersed, 

Statement  by  Sanbom,  Circuit  Judge: 
On  February  13,  1902,  Miss  Mary  Miller, 
an  employee  of  the  St.  Louis  Cordage  Com- 
pany, while  operating  the  lever  of  a  form- 
ing machine  in  its  factory,  permitted  her 
hand  to  slip  fr(»n  the  handle  of  the  lever  in 
the  revolving  and  engaging  cogs  of  the  gear- 
ing which  propelled  the  machine,  and  lost 
one  finger  and  a  portion  of  another.  She 
sued  the  defendant  below,  the  Cordage  Com- 
pany, for  negligence  in  that  it  had  not 
covered  its  gearing  as  required  by  2  Mo. 
Rev.  Stat.  1899,  %  6433,  and  the  company 
answered  that  the  condition  of  the  gearing 
was  obvious  and  well  known  to  the  plaintiff, 
that  the  danger  from  it  was  apparent,  and 
that  she  had  assumed  the  rislc  of  working 
near  it  in  its  exposed  condition.  The  work 
of  the  forming  machine  was  to  make  into 
rope  the  twine  sisal  and  hemp  from  which 
that  article  is  manufactured.  These  articles 
were  fed  into  the  machine  by  the  operator. 
It  was  started  and  stopped  by  means  of  a 
lever  within  her  reach.  When  this  lever 
was  pulled  forward  to  start  the  machine  its 
handle  was  about  8  inches  from  the  engag- 
ing cogs  rhich  injured  the  plaintiff,  and 
when  it  was  pushed  back  to  stop  it  the 
handle  was  about  5  or  6  inches  from  them. 
The  hemp  and  sisal  were  necessarily  oily, 
and  the  handle  of  the  lever  was  always 
greasy.  Prior  to  December,  1901,  the 
mashing  cogs  which  injured  the  plaintiff 
had  been  covered,  but  there  had  been  no 
covering  upon  them  subsequent  to  that  date. 
The  plaintiff  testified  that  she  did  not  know 
that  it  was  dangerous  to  run  the  gearing 
without  covering.  She  was  twenty  years 
of  age,  had  worked  in  factories  for  many 
months,  and  had  been  constantly  employed 
in  the  factory  of  the  defendant  from  July, 

1901,  until  she  was  injured  on  February  13, 

1902.  She  ordinarily  tended  a  feeding  ma- 
chine, but  by  direction  of  the  foreman 
frequently  operated  this  forming  machine 
ten  or  fifteen  minutes  at  a  time.  She 
operated  it  in  this  way  before  the  covering 
^as  removed  from  the  cogs  at  Christmas, 
1901,  and  every  working  day  after  that  time 
until  she  was  injured.      She  knew  that  the 
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oogB  had  been  covered,  that  they  were  un- 
covered at  all    times    after    December    25, 
1901,  and  all  the  facts  which  have  been  re- 
cited.     But  she  gave  no  notice  to  her  em- 
plover  that  the  gearing  was  exposed,  and 
made  no  protest  against  its  condition.      An- 
other young  woman    worked    on    another 
forming  machine  in  the  same  room,  whose 
gearing  was  exposed  in  the  same  way  dur- 
ing this  time.      On  February  13,  1902,  as 
the  plaintiff  was  pushing  the  lever  back  to 
stop  the  machine,  her  hand  slipped  from  its 
handle  into  the  engaging  cogs,  which  were 
in  rapid  motion,    and    was    injui-ed.    The 
facts    which    have   been    stated    were   un- 
disputed at  the  close  of  the  trial,  and  they 
c(»$titute  all  the  material  facts  in  this  case. 
The  court  declined  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  and  sub- 
mitted the  case  to  their  consideration  under 
a  charge  that  ''the  law  on  this  subject  is  as 
follows:    Even  if  you  find  that  the  plaintiff 
remained  in  the  employ   of   the   defendant 
with  full  knowledge  of  the   fact   that   the 
gearing  of  the  machine  by  ivhich  she   was 
injured  was  not  covered  or  guarded   as  re- 
quired by  the  statute  of  Missouri*,  whidh  I 
have  just  read  to  you,  yet  if  the  risk  in- 
curred by  her  remaining  there  and  perform- 
ing the  duties  assigned  to  her  with  the  un- 
guarded gearing  was  not  so  imminent  that 
persons  of  ordinary  prudence  under  similar 
circumstances  would  have  declined  to  incur 
it  and  would  have  refused  to  perform  the 
work  so  assigned  to  them  to  do,   then  the 
plaintiff,  remaining  there  at  work,  even  with 
full  knowledge  of  the  situation,  cannot  be 
held  to  have  so  assumed  the  risk  of  the  em- 
ployment, or  to  have  so  contributed  to  her 
own  injury  as  to  preclude  a  recovery  in  this 
case.      If,  on  the  other  hand,  you  find  that 
the  risk  or  danger  attending  the  perform- 
ing of  the  woiic  assigned  to  the  plaintiff  by 
reason  of  the  exposed  gearing  in  question 
was  so  grave  and  imminent  that  persons  of 
ordinary  prudence    under    similar    circum- 
stances would  have  declined  to  go  on  with 
the  work  with  the  exposed    gearing,    then 
plaintiff,  by  so  continuing  to   perform   the 
work,  must  be  held  to  have  assiuned  all  the 
risk  attending  it,  and  cannot  recover  in  this 
case." 

The  refusal  of  the  court  to  peremptorily 
instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  the  portion  of  the  charge 
which  has  been  quoted,  are  assigned  as 
•errors. 

Argued  before  Sanborn,  Thayer,  and  Van 
Devanier,  Circuit  Judges. 
Measra,  W.  H.  BIkks  and  Dawis  Biggs, 

for  plaintiff  in  error: 

The  defendant  in  error  should  have  noti- 
fied the  officers  of  the  plaintiff  in  error  that 
eSLILA, 


the  covering  over  the  cog  wheels  had  been 
removed  or  dropped  off,  and  she  should  have 
protested  against  the  use  of  the  machine  in 
its  then  unsafe  condition,  and,  having  failed 
so  to  do,  the  conclusive  presumption  must 
be  that  she  elected  to  assume  the  increased 
risk. 

Southern  P,  Oo.  v.  Teargin,  48  C.  C.  A. 
497,  109  Fed.  436;  Chesapeake  d  0.  B.  Co. 
V.  Hennessey,  38  0.  C.  A.  314,  96  Fed.  713; 
Johnson  v.  Devoe  Snuff  Co,  62  N.  J.  L.  417, 
41  Atl.  936;  Mundle  v.  Hill  Mfg.  Co,  86  Me. 
400,  30  Atl.  16;  Leary  ▼.  Boston  ds  A.  R,  Co, 
139  Mass.  580,  52  Am.  Rep.  733,  2  N.  E. 
116;  American  Dredging  Co,  v.  Walls,  28  C. 
G.  A.  441,  55  U.  8.  App.  460,  84  Fed.  428; 
E,  8.  Biggins  Carpet  Co,  v.  0*Keefe,  26  0. 
C.  A.  220,  61  U.  S.  App.  74,  79  Fed.  900. 

When  the  defect  in  a  machine  is  apparent, 
and  the  increased  danger  attending  its  use 
is  obvious,  then  an  employee  who  uses  it 
without  complaint,  or  without  a  promise  by 
the  master  to  remedy  the  defect,  will  be 
conclusively  presumed  to  have  assumed  the 
increased  risk;  and  this  applies  to  defects 
which  occur  during  the  course  of  the  em- 
ployment. 

Chesapeake  d  0.  R,  Co.  v.  Hennessey,  38 
C.  C.  A.  314,  96  Fed.  713;  Davidson  v. 
Southern  P.  Co.  44  Fed.  476;  Peiroe  v. 
Clavin,  27  C.  C.  A.  227,  53  U.  S.  App.  492, 
82  Fed.  550;  Gillin  v.  Patten  d  S,  R,  Co.  93 
Me.  80,  44  Atl.  361 ;  Johnson  v.  Devoe  Snuff 
Co,  62  N.  J.  L.  417,  41  Atl.  936;  O'Maley  v. 
South  Boston  Gaslight  Co,  158  Mass.  135, 
47  L.  R.  A.  161,  32  N.  E.  1119;  Hunt  y.  Kile, 
38  C,  C.  A.  641,  98  Fed.  53;  American 
Dredging  Co.  v.  Walls,  28  C.  C.  A.  441,  56 
U.  S.  App.  460,  84  Fed.  428;  Epperson  v. 
Postal  Teleg,  Caltle  Co,  155  Mo.  348,  50  S. 
W.  795,  55  S.  W.  1050;  Connolly  v.  St, 
Joseph  Press  Printing  Co.  166  Mo.  447,  66 
S.  W.  268 ;  Roberts  v.  Missouri  d  K.  Teleph. 
Co,  166  Mo.  370,  66  S.  W.  155;  Steinhauser 
V.  Spraul,  127  Mo.  562,  27  L.  R.  A.  441,  28 
S.  W.  620,  30  S.  W.  102;  Southern  P.  Co,  y. 
Seley,  152  U.  8.  155,  38  L.  ed.  396,  14  Sup. 
Ct.  Rep.  530;  E,  S.  Biggins  Carpet  Co.  v. 
O'Keefe,  25  C.  C.  A.  220,  51  U.  S.  App.  74, 
79  Fed.  900. 

Messrs.  Kinealy  ft  Kinealy,  for  de- 
fendant in  error: 

The  charge  of  the  court  below  to  the  jury 
correctly  stated  the  law  of  this  case. 

Southern  P..  Co,  v.  Teargin,  48  C.  C.  A. 
497,  109  Fed.  436. 

It  has  been  held  that  the  very  fact  of  the 
use  of  a  defective  machine  or  appliance  for 
a  considerable  time  without  dangerous  re- 
sult justified  the  servant  in  reasonably  be- 
lieving that  its  use  could  be  still  continued 
without  danger,  and  in  bringing  a  suit  for 
damages  resulting  from  injuries  caused  by 
it;  and  hence  the  doctrine  of  the    assiunp- 
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tion  of  the  risk  would  not  apply  to  such  a 
case,  unless  the  risk  was  so  great  that  no 
prudent  person  would  assume  it. 

Lyttle  V.  Chicago  d  W,  M.  R,.  Co,  84  Mich. 
289,  47  N.  W.  671;  Hatoley  v.  Northern  C, 
R,  Co.  82  N.  Y.  370. 

In  order  to  apply  the  doctrine  of  assump- 
tion of  the  risk,  it  is  settled  that  a  mere 
knowledge  of  the  defect  is  not  sufficient. 
There  must  be  an  actual  knowledge  and  be- 
lief on  the  part  of  the  user  that  the  ap- 
pliance was  dangerous. 

Lore  V.  American  Mfg.  Co.  160  Mo.  625, 
61  S.  W.  678;  Curtis  v.  McNair,  173  Mo. 
270,  73  S.  W.  168;  Pitta  v.  Florida  C.  d  P. 
R.  Co.  98  6a.  655,  27  S.  E.  189 ;  Lawless  v. 
Connecticut  River  R.  Co.  136  Mass.  1; 
iMsure  V.  Oraniteville  Mfg.  Co.  18  S.  C.  276 ; 
Qalveston,  H.  d  8.  A.  R.  Co.  ▼.  Parrish 
(Tex.  Civ.  App.)  40  S.  W.  191;  Mehan  v. 
Byracusc,  B.  d  N.  Y.  R.  Corp.  73  N.  Y.  685; 
Schwandner  v.  Birge,  33  Hun,  186. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  did  not  plead  in  this  case 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  Its  only  defense  was  that  the 
rapidly  revolving  cogs  were  seen  and  kno>vn 
by  the  plaintiff,  that  the  danger  from  them 
was  apparent,  and  that  she  assumed  the  risk 
of  it.  These  are  the  questions^  therefore, 
which  the  instruction  to  the  jury  presents: 
Arc  the  risks  from  defective  place  of  em- 
plo3mient,  appliances,  and  fellow  servants 
which  employees  assume  by  entering  and 
continuing  in  the  service  of  a  master,  with 
knowledge  of  the  situation  and  its  dangers 
and  without  complaint,  limited  to  those 
risks  the  danger  from  which  is  so  imminent 
that  persons  of  ordinary  prudence  would 
not  incur  them  T  Or  do  the  risks  capable 
of  assumption  in  this  way  include  those  less 
serious  chances  which  servants  of  ordinary 
prudence  would  and  do  incur  7 

The  charge  of  the  court  answered  the  first 
of  these  questions  in  the  affirmative,  and  the 
second  in  they  negative.  It  was,  in  effect, 
that  the  defense  of  assumption  of  risk  and 
the  defense  of  contributory  negligence  were 
identical  in  effect  and  coterminous  in  extent, 
that  no  servant  in  the  exercise  of  due  care 
can  lawfully  assume  the  risk  of  a  defective 
place,  defective  machinery,  or  defective  ap- 
pliances, and  that  it  is  only  where  the 
danger  from  them  is  so  grave  that  no  pru- 
dent person  would  chance  it  that  a  servant 
can  lawfully  contract  to  take  the  chance  of 
the  injury  which  they  may  inflict  upon  him. 
This  instruction  was  undoubtedly  inspired 
by  the  opinion  of  the  majority  of  this  court 
in  F^outh'crn  V.  Co.  v.  Ycargin,  48  C.  C.  A. 
497,  503,  109  Fed.  436,  442,  to  whicli  the 
writer  never  assented ;  and  the  following  au- 
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thorities  are  now  cited  in  support  of  it: 
Hough  V.  Teasas  d  P.  R.  Co.  100  U.  8.  224, 
225,  26  L.  e<l.  617,  618 ;  District  of  Colum- 
bia V.  McElligoti,  117  U.  S.  621,  631,  29 
L.  ed.  946,  949,  6  Sup.  Ct.  Rep.  884;  yorth- 
em  P.  R.  Co.  v.  Herbert,  116  U.  S.  642,  655, 
29  L.  ed.  756,  761,  6  Sup.  Ct.  Rep.  590; 
Ooodlett  V.  Louietnlle  d  If.  R.  Co.  122  U.  S. 
391,  411,  30  L.  ed.  1230,  1234,  7  Sup.  Ct. 
Rep.  1254 ;  Northern  P.  R.  Co.  v.  Mares,  123 
U.  S.  710,  712,  714,  715,  720,  31  L.  ed.  296, 
297,  299,  301,  8  Sup.  Ct.  Rep.  321 ;  Kane  v. 
Northern  C.  R.  Co.  128  U.  S.  91,  94,  32  L. 
ed.  339,  341,  9  Sup.  Ct.  Rep.  16;  Snow  v. 
Housatonic  R.  Co.  8  Allen,  441,  450,  85  Am. 
Dec.  720;  Ford  v.  Fitchhurg  R.  Co.  110 
Mass.  240,  243,  261,  14  Am.  Rep.  598; 
Patterson  v.  Pittsburg  d  C.  R.  Co.  76  Pa. 
389,  394,  18  Am.  Rep.  412;  Wuotilla  v. 
Duluth  lAimber  Co.  37  Minn.  153,  155.  5 
Am.  St.  Rep.  832,  83  N.  W.  551 ;  Francis  v. 
Kansas  City,  St.  J.  d  C.  B.  R.  Co.  127  Mo. 
658,  666,  672,  28  S.  W.  842,  30  S.  W.  129; 
O'Mellia  v.  Kansas  City,  St.  J.  d  C.  B.  R.  Co. 
116  Mo.  206,  212,  218,  21  S.  W.  603;  Thorpe 
V.  Missouri  P.  R.  Co.  89  Mo.  650,  653,  58 
AoQ.  Rep.'  120,  2  S.  W.  3;  Wood,  Mast,  k  S. 
S  385;  Buswell,  Personal  Injuries,  S  207; 
Shearm.  &  Redf.  Neg.  S  211. 

There  is  an  exception  to  the  law  of  as- 
sumption of  risk  as  well  established  as  the 
rule  itself.  It  is  that,  where  a  servant 
makes  complaint  to  his  master  of  a  danger- 
ous defect  in  his  place  of  work  or  in  the  ap- 
pliances furnished  him^  the  risk  of  that  de- 
fect is  cast  upon  the  master,  and  the  serv- 
ant is  relieved  from  it  for  a  reasonable  time 
to  enable  the  employer  to  remove  it,  unless 
the  danger  from  the  defect  is  so  imminent 
that  a  person  of  ordinary  prudence  would 
not  continue  in  the  employment  after  the 
defect  is  discovered.  Hough  v.  Te^caa  d  P. 
R.  Co.  100  U.  S.  225,  25  L.  ed.  617.  Of 
course,  cases  which  fall  under  the  exception 
are  not  governed  by  the  rule,  and  the  only 
defense  remaining  in  such  cases  is  that  of 
contributory  negligence.  Laying  aside  the 
case  of  Southern  P.  Co..y.  Yeargin,  all  the 
cases  above  cited  fall  within  the  exception, 
so  that  the  doctrine  of  assumption  of  risk 
was  not  applicable  to  them,  and  the  only 
question  remaining  in  them  was  one  of  con- 
tributory negligence,  excepting  the  cases  of 
Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
042,  653,  29  L.  ed.  755,  760,  6  Sup.  Ct.  Rep. 
590;  Goodleit  v.  Louisville  d  N.  R.  Co.  122 
U.  S.  391,  411,  30  L.  ed.  1230,  1234,  7  Sup. 
Ct.  Rep.  1254;  Ford.v.  Fitchburg  R.  Co.  110 
Mass.  240-243,  261,  14  Am.  Rep.  598;  Wuo- 
tilla V.  DtUuth  Lumber  Co.  37  Minn.  153, 
155,  5  Am.  St.  Rep.  832,  33  N.  W.  551 ;  and 
(rMellia  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  115  Mo.  205,  212,  218,  21  S.  W.  603; 
and  in  none  of  these  cases^  except  O'Mcllia 
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v.  Kansas  City,  8t.  J.  &  O,  B.  R,  Co,  115 
Mo.  205,  21  S.  W.  503,  and  Wuotilla  v.  Du- 
luth  Lumber  Co,  37  Minn.  153,  155,  5  Am. 
St  Rep.  832,  33  N.  W.  561,  was  the  defense 
of  assumption  of  risk  insisted  upon  and  dis- 
cussed. The  defense  applied,  considered, 
and  determined  in  each  of  them  was  con- 
tributory negligence,  and  the  distinction  be- 
tween the  two  defenses  was  not  argued,  con- 
sidered, or  determined.  The  opinions  in 
these  cases  are  not,  therefore,  determinative 
of  the  issue.  In  the  opinions  of  the  courts 
in  O'Mellia  v.  Kansas  City,  8t.  J,  d  C.  B.  R, 
Co.  115  Mo.  205,  212,  218,  21  S.  W.  503; 
Wuotilla  Y.  Duluth  Lumber  Co.  37  Minn. 
153,  155,  5  Am.  St.  Rep.  832,  33  N.  W.  551 ; 
and  Thorpe  v.  Missouri  P.  R.  Co.  89  Mo. 
6.50,  653,  58  Am.  Rep.  120,  2  S.  W.  3,  and 
in  some  of  the  text-books  cited,  the  two  de- 
fenses of  assumption  of  risk  and  contribu- 
tory negligence  are  confused  or  treated  as 
interchangeable,  and  it  is  either  assumed  or 
stated  that  a  servant  oan  assume  no  risk  the 
danger  of  which  is  not  so  imminent  that  no 
prudent  person  would  continue  in  the  em- 
ployment and  take  the  risk  of  the  injury 
likely  to  result  from  it.  But  in  other  and 
later  decisions  the  supreme  courts  of  Min- 
nesota and  Missouri  have  clearly  disregard- 
ed the  theory  that  assumption  of  risk  and 
contributory  negligence  are  identical,  and 
have  expressly  declared  that,  by  entering 
and  continuing  in  the  service,  an  employee 
assumes,  not  only  such  risks  as  are  ordi- 
narily incident  to  the  employment,  but  also 
such  extraordinary  risks  as  become  apparent 
to  the  employee  by  ordinary  observation,  or 
have  been  discovered  and  incurred  without 
complaint,  whether  the  danger  from  them 
was  so  imminent  that  no  prudent  person 
would  incur  it  or  not.  Smith  v.  Winona  d 
St.  P.  R,  Co.  42  Minn.  87,  43  N.  W.  968; 
Berger  v.  8t.  Paul,  M.  d  M.  R.  Co.  39  Minn. 
78,  38  N.  W.  814;  Defdtt  v.  Pacific  R.  Co. 
50  Mo.  302,  305;  Epperson  v.  Postal  Teleg. 
CaUe  Co.  155  Mo.  346,  372,  50  S.  W.  796, 
55  S.  W.  1050;  Roberts  v.  Missouri  d  K. 
Teleph.  Co.  166  Mo.  370,  379,  66  S.  W.  155; 
Steinhauser  v.  Spraul,  127  Mo.  541,  562,  27 
L.  R.  A.  441,  28  S.  W.  620,  30  S.  W.  102; 
Fleming  v.  St.  Paul  d  D.  R.  Co.  27  Minn. 
Ill,  114,  0  N.  W.  448;  Clark  v.  St.  Paul  d 
8.  0.  R.  Co.  28  Minn.  128,  9  N.  W.  581; 
Oreene  v.  Minneapolis  d  St.  L.  R.  Co.  31 
Minn.  248,  47  Am.  Rep.  785,  17  N.  W.  378; 
Wilson  V.  Winona  d  St.  P.  R.  Co.  37  Minn. 
326,  5  Aift.  St.  Rep.  851,  33  N.  W.  908. 

It  is  said  that  if,  by  entering  or  contin- 
uing in  the  service,  an  employee  may  assume 
the  risk  of  a  defect  which  arises  from  the 
vioktion  of  the  duty  of  the  master  to  exer- 
cise ordinary  care  to  provide  a  reasonably 
safe  place  or  reasonably  safe  appliances,  the 
master  may  be  in  large  part  relieved  from 
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the  discharge  of  this  duty,  and  may  be  led 
to  furnish  more  defective  places  and  appli- 
ances than  he  otherwise  would  do;  and  that 
for  this  reason  the  doctrine  of  assumption 
of  risk  ought  not  to  be  permitted  to  apply 
in  cases  in  which  the  danger  is  not  so  iqimi- 
nent  that  prudent  persons  would  not  incur 
it.  The  answer  to  this  contention  is:  (1) 
That  the  servant  is  constantly  at  liberty  to 
accept  or  reject  the  employment,  and  may 
do  so  at  any  time  in  case  the  wages  do  not 
in  his  opinion  compensate  him  for  the  haz- 
ards as  well  as  the  work  of  his  avocation; 
that  he  ought  in  the  first  instance  to  assume 
the  known  or  obvious  risks  of  the  employ- 
ment, because  his  constant  use  of  the  place 
and  appliances  necessarily  makes  him  more 
familiar  with  them  than  in  the  nature  of 
things  his  master  or  inspector  can  ordina- 
rily be;  and  (2)  that  by  a  simple  complaint 
to  his  employer  he  may  relieve  himself  from 
the  assumption  of  the  risk  for  a  reasonable 
time  to  enable  the  master  to  remove  the  de- 
fect. But  a  discussion  here  of  the  question 
what  the  rule  of  law  upon  this  subject  ought 
to  be  will  prove  fruitless  if  that  rule  is  al- 
ready established  by  controlling  authority, 
and  the  question  whether  or  not  it  has  be- 
come thus  settled  will,  therefore,  first  be 
considered.  Is  it  the  law  of  assumption  of 
risk  declared  or  sustained  by  the  decisions 
of  the  Supreme  Court  which  are  controlling 
here,  that  the  risks  which  may  be  lawfully 
assumed  are  those  only  from  which  the  dan- 
ger is  so  imminent  that  no  jurudent  person 
would  incur  it?  Is  it  the  law  generally 
adopted  by  the  Federal  courts,  and  usually 
applied  by  the  courts  of  the  states?  If  it 
is,  many  courts  have  misconceived  this  rule, 
and  the  books  are  full  of  long  lines  of  erro- 
neous decisions  upon  this  subject. 

The  danger  from  the  negligence  of  fellow 
servants  is  not  so  inmiinent  that  persons  of 
ordinary  care  and  prudence  will  not  and  do 
not  incur  it,  and  yet  the  Supreme  Court  and 
the  courts  of  America  and  England  generally 
agree  that,  in  the  absence  of  statutory  pro- 
visions to  the  contrary,  an  employee  who, 
with  others,  enters  the  service  of  a  common 
roaster,  assumes  the  risk  of  their  negligence. 
Baltimore  d  0.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914. 
The  danger  from  unblocked  frogs  upon  a 
railroad  is  not  so  imminent  that  employees 
of  ordinary  care  and  prudence  would  not 
and  do  not  engage  and  continue  to  operate 
trains  over  them,  and  yet  the  Supreme  Court 
and  other  courts  hold  that  such  servants  as- 
sume the  risk  of  the  injuries  which  they 
may  entail.  Southern  P.  Co.  v.  Seley,  152 
U.  S.  145,  155,  38  L.  ed.  391,  396,  14  Sup. 
Ct  Rep.  530;  Appel  v.  Buffalo,  N.  Y.  d  P.  R. 
Co.  Ill  N.  Y.  550,  19  N.  E.  93;  Oillin  v. 
Patten  d  8.  R.  Co.  93  Me.  80,  86,  44  Atl. 
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361 ;  Wood  v.  Locht,  147  Ma«8.  604,  18  N.  E 
678 ;  Mayes  v.  Chicago^  R,  I,  d  P,  R,  Co,  63 
Iowa,  663,  14  N.  W.  340, 19  N.  W.  680.  The 
danger  of  injury  from  low  bridges  on  rail- 
roads is  not  so  grave  that  servants  of  ordi- 
nary, prudence  and  care  would  not  and  do 
not  engage  and  continue  to  operate  railroads 
through  them,  and  yet  they  assume  the  risk 
of  the  injuries  which  result  from  these 
bridges.  Myera  v.  Chicago,  8U  P.  M.  d  0. 
R.  Co.  37  C.  C.  A.  137,  138,  95  Fed.  400, 
407;  Broaaman  v.  Lehigh  Valley  R.  Co,  113 
Pa.  490,  67  Am.  Rep.  479,  6  Atl.  226;  Smith 
V.  Winona  A  8U  P.  R.  Co.  42  Minn.  87,  43 
N.  W.  968;  Devitt  v.  Pacific  R.  Co.  50  Mo. 
302,  305.  The  danger  of  injury  from  work- 
ing on  the  greasy  floor  of  a  packing  house, 
or  from  depressions  in  cement  floors,  is  not 
so  grave  that  persons  of  ordinary  prudence 
would  not  and  do  not  engage  and  continue 
to  work  upon  them,  and  nevertheless  the 
risk  of  such  injuries  is  assumed  by  the  serv- 
ants who  engage  in  the  employments.  Cud- 
ahy  Packing  Co.  v.  Maroany  54  L.  R.  A.  258, 
45  C.  C.  A.  515,  617,  106  Fed.  646,  647; 
Kleineat  v.  Kunhardt,  160  Mass.  230,  35  N. 
K.  458;  Hoard  v.  Blaokatone  Mfg.  Co.  177 
Mass.  69,  71,  58  N.  £.  180.  The  danger  of 
injury  from  tending  the  revolving  knives  >f 
a  relishing  machine  {Bohn  Mfg.  Co.  v. 
Eriokaoii,  5  C.  C.  A.  341,  343,  12  U.  S.  App. 
260,  55  Fed.  943,  945),  from  swinging  a 
loaded  trunk  from  one  car  to  another  by 
means  of  a  strap  attached  to  it  {Ootoen  v. 
Harley,  6  C.  C.  A.  190,  197,  12  U.  S.  App. 
674j  56  Fed.  973,  980),  from  loading  marble 
slabs  upon  their  edges  upon  a  wagon  and 
drawing  the  wagon  along  the  street  {Motey 
▼.  Pickle  Marble  &  Granite  Co.  20  C.  C.  A. 
366,  369,  36  U.  S.  App.  682,  74  Fed.  155, 
158),  from  using  a  plugged  iron  gas  pipe, 
rather  than  a  wooden  bar,  to  tamp  dynamite 
into  drilled  holes  (King  v.  Morgan,  48  C.  C. 
A.  507,  511,  109  Fed.  446,  450),  were  not  so 
imminent  that  prudent  servants  familiar 
with  the  duties  of  these  various  avocations 
would  not  and  did  not  engage  and  continue 
to  use  the  defective  articles;  and  yet  this 
court  has  held  in  all  these  cases  that  these 
servants  assumed  the  risks  of  the  injuries 
which  resulted  from  them.  All  these  deci- 
sions are  inconsistent  with  the  theory  sub- 
mitted to  the  jury  in  this  case  for  their 
guidance,  and  expressed  in  the  opinion  of 
the  majority  of  this  court  in  Southern  P.  Co. 
▼.  Yeargin,  and  the  decision  in  King  v.  Mor- 
ga/ti  was  rendered  subsequent  to  that  in  the 
Yeargin  Caae,  so  that  the  later  opinion,  as 
well  as  the  earlier  opinions  of  this  court, 
are  not  in  accord  with  the  charge  given  to 
the  juiy  by  the  court  below.  Are  all  these 
decisions  wrong? 

The  doctrine  of  assumption  of  risk  is 
placed  by  the  authorities  and  sustained  up- 
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on  two  grounds.  That  doctrine  is  that, 
while  it  is  the  duty -of  the  master  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  work  and  reason- 
ably safe  appliances  for  him  to  use,  and 
while,  unless  he  knows  or  by  the  exercise 
of  reasonable  care  would  have  known  that 
this  duty  has  not  been  discharged  by  the 
master,  he  may  assume  that  it  has  been, 
and  may  recover  for  any  injury  resulting 
from  the  failure  to  discharge  it,  yet  he  as- 
sumes all  the  ordinary  risks  and  dangers  in- 
cident to  the  employment  upon  which  he  en- 
ters and  in  which  he  continues,  including 
those  residting  from  the  negligence  of  his 
master  Which  are  known  to  him,  or  which 
would  have  been  known  to  a  person  of  ordi- 
nary prudence  and  care  in  his  situation  by 
the  exercise  of  ordinary  diligence.  The  first 
groimd  upon  which  this  rule  of  law  rests  is 
the  maxim.  Volenti  non  fit  injuria,  A  serv- 
ant is  not  compelled  to  begin  or  ccmtinue  to 
work  for  his  master.  Ordinarily,  he  does 
not  work  for  him  under  a  contract  for  a ' 
stated  time.  He  is  at  liberty  to  retire  from 
his  employment,  and  his  master  is  free  to 
discharge  him,  at  any  time.  The  latter  con- 
stantly ofl'ers  him  day  by  day  his  wages,  his 
place  to  work,  and  the  appliances  which  he 
is  to  use.  The  former  day  by  day  volunta- 
rily accepts  them.  By  the  c<Hitinuing  ac- 
ceptance of  the  work  and  the  wages  he  vol- 
untarily accepts  and  assumes  the  risk  of  the 
defects  and  dangers  whi^  a  person  of  ordi- 
nary prudence  in  his  place  would  have 
known.  No  one  can  justly  be  held  liable  to 
another  for  an  injury  resulting  from  a  risk 
which  the  latter  knowingly  and  willingly 
consented  to  incur.  Fitzgerald  v.  Connecti- 
cut River  Paper  Co.  155  Mass.  155,  161,  31 
Am.  St.  Rep.  537,  29  N.  £.  464;  Leary  t. 
Boston  d  .1.  JR.  Co,  139  Mass.  580,  52  Am. 
Rep.  733,  2  N.  E.  115;  BuzeeU  v.  Laoonia 
Mfg.  Co.  48  Me.  113,  €7  Am.  Dec.  212;  Jfun- 
dle  V.  Hill  Mfg.  Co.  86  Me.  400,  407,  30  Atl. 
16. 

The  second  ground  upon  which  assump- 
tion of  risk  is  based  is  that  every  servant 
who  enters  or  continues  in  the  employment 
of  a  master  without  complaint  thereby  eith- 
er expressly  or  impliedly  agrees  with  him  to 
assume  the  risks  and  dangers  incident  to  the 
employment  which  a  person  of  ordinary 
prudence  in  his  situation  would  have  known 
by  the  exercise  of  ordinary  diligence  and 
care,  and  to  hold  his  master  free  from  lia- 
bility therefor.  Thus  a  master  employs  a 
servant  to  tear  down  or  repair  a  building 
that  is  obviously  in  danger  of  falling  upon 
the  workman.  The  latter  perceives  the  dan- 
gerous character  of  the  place,  and  agrees  up- 
on the  wages  he  will  accept  to  periorm  it. 
Tlie  building  falls  upon,  and  injures  him. 
He  cannot  recover  of  his  employer,  because 
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he  willingly  assumed  the  risk.  Another 
employs  a  servant  to  feed  crude  rubber  be- 
tween revolving  rollers,  and  in  pushing  the 
material  through  the  rollers  his  hand  is 
caught  and  crushed.  He  cannot  recover  for 
his  injury,  because  he  voluntarily  assumed 
the  risk  which  the  rollers  and  their  use  en- 
tailed. Sullivan  v.  Bimplew  Eleotrioal  Co. 
17S  Mass.  35,  39,  69  N.  E.  645.  A  third  em- 
ploys a  servant  to  paint  hatchets  under  a 
rack  upon  which  they  are  placed  to  dry. 
During  his  employment  this  rack  which  safe- 
ly held  the  hatchets  is  removed,  and  a  new 
one  is  substituted  for  it  which  is  dangerous 
because  the  jar  sometimes  dislodges  the 
hatchets  and  causes  them  to  fall  upon  the 
workman  below.  Nevertheless  the  servant 
continues  to  paint  beneath  them.  A  hatchet 
falls  upon  and  injures  him.  He  cannot  re- 
cover of  his  master  for  the  injury,  because 
he  has  voluntarily  assumed  the  risk;  and 
this  is  none  the  less  true,  says  Mr.  Justice 
Holmes,  that  fear  of  loss  of  his  place  in- 
duced him  to  stay.  lAmaon  v.  American 
Axe  d  Tool  Co.  177  Mass.  144,  145,  83  Am. 
St.  Kep.  267,  58  N.  £.  585.  In  the  first  case 
the  danger  may  have  been  so  imminent 
that  a  person  of  ordinary  prudence  would 
not  have  entered  upon  or  continued  in  the 
employment.  But  in  the  two  other  cases  it 
certainly  was  not  of  that  character.  The 
truth  is  that,  while  assumption  of  risk  and 
contributory  n^ligenoe  both  apply  to  pre- 
vent a  recovery  in  cases  in  which  the  serv- 
ant has  knowingly  and  willingly  exposed 
himself  to  dangers  too  imminent  for  prudent 
persons  to  incur,  they  are  neither  identical 
in  effect  nor  coincident  in  extent,  and  the 
latter  has  no  applicsiion  and  constitutes  no 
defense  in  that  great  majority  of  cases  in 
which  assumption  of  risk  is  an  impregnable 
bar  to  a  recovery  where  prudent  persons  as- 
sume the  obvious  dangers  of  their  employ- 
ments which  are  neither  imminent  nor  great. 
Assumpticm  of  risk  is  the  voluntary  con- 
tract of  an  ordinarily  prudent  servant  to 
take  the  chances  of  the  known  or  obvious 
dangers  of  his  employment  and  to  relieve 
his  master  of  liability  therefor.  Contribu- 
tory negligence  is  the  causal  action  or  omis- 
sion of  the  servant  without  ordinary  care  of 
consequences.  The  one  rests  in  contract,  the 
other  in  tort.  Contributory  negligence  is  no 
element  or  attribute  of  assumption  of  risk. 
The  latter  does  not  prevail  because  the  serv- 
ant was  or  was  not  negligent  in  making  his 
contract  and  in  exposing  himself  to  the  de- 
fect and  danger  which  injured  him,  but  be- 
cause he  voluntarily  agreed  to  take  the  risk 
of  them.  No  right  of  action  in  his  favor 
in  such  a  case  can  arise  against  the  master, 
because  the  latter  violates  no  duty  in  failing 
to  protect  the  servant  against  risks  and  dan- 
gers which  the  latter  has  voluntarily  agreed 
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to  assume  and  to  hold  the  former  harmless 
from. 

This  clear  distinction  between  assumption 
of  risk  and  contributory  negligence  has  been 
repeatedly  announced  and  constantly  main- 
tained in  the  Federal  courts  and  in  most  of 
the  courts  of  the  states.  The  law  upon  this 
subject  which  controls  this  ease  and  all 
cases  of  this  character  in  the  Federal  courts 
is  stated  in  Washington  d  G,  B,  Co.  v.  Mo- 
Dade,  135  U.  S.  554,  570,  34  L.  ed.  235,  241, 
10  Sup.  Ct.  Rep.  1044,  in  the  quotation  which 
follows,  and,  so  far  as  our  investigation  has 
extended,  the  rules  of  law  thus  announced 
have  never  been  disregarded  or  modified  by 
that  court  in  any  subsequent  decision: 
"Neither  individuals  nor  corporations  are 
bound,  as  employers,  to  insure  the  absolute 
safety  of  the  machinery  or  mechanical  appli- 
ances which  they  provide  for  the  use  of  their 
employees.  Nor  are  they  bound  to  supply 
the  best  and  safest  or  newest  of  those  ap- 
pliances, for  the  purpose  of  securing  the 
safety  of  those  who  are  thus  employed.  They 
are,  however,  boimd  to  use'  all  reasonable 
care  and  prudence  for  the  safety  of  those  in 
their  service,  by  providing  them  with  ma- 
chinery reasonably  safe  and  suitable  for  the 
use  of  the  latter.  If  the  employer  or  master 
fails  in  this  duty  of  precaution  and  care, 
he  is  responsible  for  any  injury  which  may 
happen  through  a  defect  of  madiinery  which 
was,  or  ought  to  have  been,  known  to  him, 
and  was  unknown  to  the  employee  or  serv- 
ant. But  if  the  employee  knew  of  the  de- 
fect in  the  machinery  from  which  the  injury 
happened,  and  yet  remained  in  the  service 
and  continued  to  use  the  machinery  with- 
out giving  any  notice  thereof  to  the  employ- 
er, he  must  be  deemed  to  have  assumed  the 
risk  of  all  danger  reasonably  to  be  appre- 
hended from  such  use,  and  is  entitled  to  no 
recovery.  And  further,  if  the  employee  him- 
self has  been  wanting  in  such  reasonable 
care  and  prudence  as  would  have  prevented 
the  happening  of  the  accident,  he  is  guilty 
of  contributory  negligence,  and  the  employer 
is  thereby  absolved  from  responsibility  4for 
the  injury,  although  it  was  occasioned  by 
the  defect  of  the  machinery,  through  the 
negligence  of  the  employer." 

Here  the  two  defenses  of  assumption  of 
risk  and  contributory  negligence  are  sepa- 
rately stated,  and  the  first  failed  because  the 
servant  "did  not  know  that  the  belt  in 
which  he  was  caught  had  been  recently,  and 
perhaps  imperfectly,  repaired,"  and  "was 
wholly  unaware  of  the  danger  attendant  up- 
on putting -on  the  belt  by  hand,"  while  the 
defense  of  contributory  negligence  failed  be- 
cause the  defendant  failed  to  satisfy  the 
jury  that  the  servant  was  not  exercising 
ordinary  care  in  placing  the  belt  upon  the 
pulley. 
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In  Union  P.  R,  Co.  ▼.  0*Brien,  161  U.  S. 
451,  454,  456,  40  L.  ed.  766,  770,  16  Sup.  Ct. 
Kep.  618,  the  Supreme  Court  sustained  a 
refusal  to  submit  an  instruction  to  the  jury 
upon  the  express  ground  that  it  confused 
these  two  distinct  defenses, — assumption  of 
risk  and  contributory  negligence.  Its  words 
were:  **The  second  instructicm  was  proper- 
ly refused  because  it  confused  two  distinct 
propositions, — ^that  relating  to  the  risks  as- 
sumed by  an  employee  in  entering  a  given 
ser\'ice,  and  that  relating  to  the  amount  of 
vigilance  that  should  be  exercised  under  giv- 
en circumstances." 

In  Choctato,  0.  d  G.  R.  Co.  ▼.  McDade,  191 
U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24, 
a  case  in  which  the  opinion  was  filed  Novem- 
ber 2,  1903,  the  Supreme  Court  says:  **The 
question  of  assumption  of  risk  is  quite 
apart  from  that  of  contributory  negligence. 
The  servant  has  the  right  to  assume  that 
the  master  has  used  due  diligence  to  provide 
suitable  appliances  in  the  operation  of  his 
business,  and  he  does  not  assr^*''  the  risk  of 
the  employer's  negligence  in  performing 
such  duties.  The  employee  is  not  obliged  to 
pass  judgment  upon  the  employer's  methods 
of  transacting  his  business,  but  may  assume 
that  reasonable  care  will  be  used  in  furnish- 
ing the  appliances  necessary  for  its  oper- 
ation. The  rule  is  subject  to  the  excepticm 
that  where  a  defect  is  known  to  the  em- 
ployee, or  is  so  patent  as  to  be  readily  ob- 
served by  him,  he  cannot  continue  to  use 
the  defective  apparatus  in  the  face  of  knowl- 
edge and  without  objection,  without  assum- 
ing the  hazard  incident  to  such  a  situation. 
In  other  words,  if  he  knows  of  a  defect,  or 
it  is  so  plainly  observable  that  he  may  be 
presumed  to  know  of  it,  and  continues  in 
the  master's  employment  without  objection, 
he  is  taken  to  have  made  his  election  to  con- 
tinue in  the  employ  of  the  master  notwith- 
standing the  defect,  and  in  ^ch  case  cannot 
recover." 

In  Peiroe  v.  Clavin,  27  C.  C.  A.  227,  230, 
63  U.  S.  App.  492,  82  Fed.  550,  553,  the  cir- 
cuit court  of  appeals  of  the  seventh  circuit, 
in  an  opinion  delivered  by  Judge  Jenkins, 
said:  "The  court  below  ignored  wholly  the 
doctrine  of  assumption  of  risk,  and  refused 
the  instructions  requested  in  that  behalf, 
erroneously  supposing  that  absolute  knowl- 
edge of  the  defect  which  existed  during  the 
entire  time  of  his  service  could  not,  under 
any  circumstances,  amount  to  an  assump- 
tion of  risk,  but  merely  cast  upon  him  great- 
er care  in  th«  use,  or  in  avoiding  danger 
from  the  defective  appliance.  This  is  mani- 
fest error,  for  which  we  think  the  judgment 
must  be  reversed.  The  doctrine  of  assump- 
tion of  risk  is  not  to  be  confounded  with  the 
doctrine  of  contributory  negligence;  for, 
wliere  the  former  doctrine  is  applicable,  the 
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servant  may  exercise  the  greatest  care,  and 
yet  be  precluded  from  recovery  for  an  in- 
jury in  the  performance  of  his  service,  be- 
cause the  risk  was  assumed.  Miner  v.  Con- 
necticut River  R.  Co.  153  Mass.  398,  2G  N. 
E.  994." 

To  the  same  effect  is  the  opinion  of  the 
circuit  court  of  appeals  of  the  sixth  circuit 
in  "Narramore  v.  Cleveland,  C.  C.  d  St.  L.  R. 
Co.  48  L.  R.  A.  68,  37  C.  C.  A.  499,  501,  504, 
505,  96  Fed.  298,  301,  304,  305,  where  Judge 
Taft,  delivering  the  opinion  of  that  court, 
said :  "Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  express  or  implied 
from  the  circumstances  of  the  employment, 
by  which  the  servant  agrees  that  dangers  of 
injury  obviously  incident  to  the  discharge  of 
the  servant's  duty  shall  be  at  the  servant's 
risk.  In  such  cases  the  acquiescence  of  the 
servant  in  the  conduct  of  the  master  does 
not  defeat  a  right  of  action  on  the  ground 
that  the  servant  causes,  or  contributes  to 
cause,  the  injury  to  himself ;  but  the  correct 
statement  is  that  no  right  of  action  arises  • 
in  favor  of  the  servant  at  all,  for,  under  the 
terms  of  the  employment^  the  master  vio- 
lates no  legal  duty  to  the  servant  in  failing 
to  protect  him  from  dangers  the  risk  of 
which  he  agreed  expressly  or  impliedly  to 
assume.  The  master  is  not,  therefore,  guil- 
ty of  actionable  negligence  towards  the  serv- 
ant." P.  75,  48  L.  R.  A.,  pp.  501,  502,  37  C. 
C.  A.,  and  p.  301,  96  Fed.  After  discussing 
various  cases  in  which  servants  had  entered 
or  continued  in  the  employment  of  their 
masters  after  discovering  defects  in  ma- 
chinery, he  said :  "Assumption  of  risk  is  in 
such  cases  the  acquiescence  of  an  ordinarily 
prudent  man  in  a  known  danger,  the  risk  of 
which  he  assumes  by  contract.  Contribu- 
tory negligence  in  such  cases  is  that  action 
or  nonaction  in  disregard  of  personal  safety 
by  one  who,  treating  the  known  danger  as  a 
condition,  acts  with  respect  to  it  without 
due  care  of  its  consequences."  P.  76,  48  L. 
R.  A.,  p.  504,  37  C.  C.  A.»  and  p.  304,  96 
Fed.  And  again:  "Assumption  of  risk  and 
contributory  negligence  approximate  where 
the  danger  is  so  obvious  and  imminent  that 
no  ordinarily  prudent  man  would  assume 
the  risk  of  injury  therefrom.  But  where 
the  danger,  though  present  and  appreciated, 
is  one  which  many  men  are  in  the  habit  of 
assuming,  and  which  prudent  men  who  must 
earn  a  living  are  willing  to  assume  for  ex- 
tra compensation,  one  who  assumes  the  risk 
cannot  be  said  to  be  guilty  of  contributory 
negligence  if,  having  in  view  the  risk  of 
danger  assumed,  he  uses  care  reasonably 
commensurate  with  the  risk  to  avoid  inju- 
rious consequences.  One  who  does  not  use 
such  care,  and  who,  by  reason  thereof,  suf- 
fers injury,  is  guilty  of  contributory  negli- 
gence, and  cannot  recover,  because  he,  and 
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not  tbe  master,  causes  tJiie  injury,  or  because 
they  jointly  cause  it."  P.  77,  48  L.  R.  A., 
p.  505,  37  C.  G.  A.,  and  p.  304,  96  Fed. 

In  Miner  v.  Connecticut  River  R.  Co,  163 
Mass.  398,  402,  26  N.  E.  994,  tbe  supreme 
judicial  court  of  that  commonwealth  held 
that  where  the  plaintiff  was  guilty  of  no 
contributory  negligence  he  might  be  barred 
from  recovery  by  assumption  of  the  risk.  It 
said:  "Independently  of  any  reliition  of 
master  and  servant,  there  may  be  a  volim- 
tary  assumption  of  the  risk  of  a  known  dan- 
ger, which  will  debar  one  from  recovering 
compensation  in  case  of  injury  to  person  or 
property  therefrom,  even  though  he  was  in 
tbe  exercise  of  due  care.  In  other  words,  it 
may  be  consistent  with  due  care  to  incur  a 
known  danger  voluntarily  and  delibcirately ; 
and  this  may  be  so  when  the  danger  arises 
from  the  known  or  apprehended  neglect  or 
carelessness  of  others." 

In  Besae  v.  Columbus,  8.  d  H.  R.  Co.  58 
Ohio  St.  167,  169,  50  N.  E.  354,  355,  the  su- 
preme court  of  that  state  said:  "Acquies- 
cence with  knowledge  is  not  synonymous 
with  contributory  negligence.  One  having 
full  knowledge  of  defects  in  machinery  with 
which  he  is  employed  may  yet  use  the  ut- 
most care  to  avert  the  dangers  which  they 
threaten." 

The  unavoidable  logical  deduction  from 
the  principles  and  decisions  to  which  we 
have  adverted  is  chat  assumption  of  risk 
aftd  contributory  negligence  are  distinct  and 
independent  defenses,  that  the  former  rests 
in  contract  and  upon  the  maxim.  Volenti 
nan  fit  injuria,  and  is  not  conditioned  or 
limited  by  the  probability  or  improbability, 
the  imminence  or  the  remoteness,  of  the  dan- 
ger f^om  the  risk  assumed,  or  by  the  exist- 
ence or  by  the  absence  of  contributory  or 
other  negligence  on  the  part  of  the  party 
who  undertakes  to  assume  the  risk,  while 
contributory  negligence  is  founded  upon  an 
absence  of  ordinary  care  which  causes  or 
contributes  to  the  injury  which  is  the  basis 
of  the  suit.  This  conclusion  is  fortified  by 
the  numberless  decisions  in  which  the  de- 
fense of  assumption  of  risk  has  been  sus- 
tained in  which  the  plaintiffs  were  not  guil- 
ty of  contributory  negligence,  cases  in  which 
prudent  persons  in  the  exercise  of  ordinary 
care  wouid  have  assumed  and  ordinarily  did 
asffume  the  very  risks  which  were  the  sub- 
jects of  the  actions.  Kohn  v.  MoNulta,  147 
U.  S.  238,  241,  37  L.  ed.  150,  152,  13  Sup. 
Gt.  Bep.  298;  Baltimore  d  0.  R,  Co.  v. 
Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Kep.  914;  Tuttle  v.  Detroit,  O.  H.  d  M. 
jR.  Co.  122  U.  S.  189,  194,  30  L.  ed.  1114, 
1116,  7  Sup.  Ct.  Rep.  1166;  Gibson  v.  Erie 
R.  Co.  63  N.  Y.  449,  20  Am.  Rep.  652; 
Stoeeney'T.  Berlin  d  J.  Envelope  Co.  101  N. 
Y.  520,  54  Am.  Rep.  722,  5  N.  E.  358;  Buck- 
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ley  V.  Gutta  Percha  d  Rubber  Mfg.  Co.  113 
N.  Y.  540,  21  N.  E.  717 :  Atlas  Engine  Works 
V.  Randall,  100  Ind.  293,  60  Am.  Rep.  708 ; 
Berger  v.  8t.  Paul,  M.  d  M.  R.  Co.  39  Minn. 
78,  38  N.  W.  814:  Southern  P.  Co.  v.  Seley, 

152  U.  S.  145,  155,  38  L.  ed.  391,  396,  14 
Sup.  Ct.  Rep.  530;  Appel  v.  Buffalo,  N.  T. 
d  P.  R.  Co.  ill  N.  Y.  550,  19  N.  E.  93;  Gil- 
lin  V.  Patten  d  8.  R.  Co.  93  Me.  80,  80,  44 
Atl.  361 ;  Wood  v.  Locke,  147  Mass.  604,  18 
N.  E.  578;  Mayes  v.  Chicago,  R.  I.  d  P.  R. 
Co.  63  Iowa,  563,  14  N.  W.  340,  19  N.  W. 
680;  Myers  v.  Chicago,  Bt.  P.  M.  d  O.  R.  Co. 
37  C.  C.  A.  137,  138,  95  Fed.  406,  407; 
Brossman  v.  Lehigh  Valley  R.  Co.  113  Pa. 
496,  57  Am.  Rep.  479,  6  Atl.  226;  Smith  v. 
Winona  d  St.  P.  R.  Co.  42  Minn.  87,  43  N. 
W.  968 ;  Devitt  v.  Pacific  R.  Co.  50  Mo.  302, 
305;  Cudahy  Packing  Co.  v.  Marcan,  54  L. 
R.  A.  258,  46  C.  C.  A.  515,  517,  106  Fed.  645, 
647;  Kleinest  v.  Kunhardt,  160  Mass.  230, 
35  N.  E.  458 ;  Hoard  v.  Blaokstone  Mfg.  Co. 

177  Mass.  69,  71.  58  N.  E.  180;  Bohn  Mfg. 
Co.  V.  Erickson,  5  C.  C.  A.  341,  343,  12  U.  S. 
App.  260,  55  Fed.  943,  945;  Gou:€n  v.  Bar- 
ley, 6  C.  C.  A.  190,  197,  12  U.  S.  App.  674, 
66  Fed.  073,  980;  Motey  v.  Pickle  Marble  d 
Granite  Co.  20  C.  C.  A.  366,  369,  36  U.  S. 
App.  682,  74  Fed.  165,  158 ;  King  v.  Morgan, 
48  C.  C.  A.  607.  511,  109  Fed.  446,  450;  Fisk 
V.  Fitchburg  /  Co.  158  Mass.  238,  33  N.  E. 
610 ;  Glover  v.  Kansas  City  Bolt  d  Nut  Co. 

153  Mo.  327,  55  S.  W.  88;  Gibbons  v.  Brit- 
ish d  y.  A.  Steam  Nov.  Co.  176  Mass.  212, 
66  N.  E.  987;  E,  S.  Biggins  Carpet  Co.  v. 
0*Keefe,  25  C.  C.  A.  220,  51  U.  S.  App.  74, 
79  Fed.  900;  Epperson  v.  Postal  Teleg.  Ca- 
ble Co.  155  Mo.  346,  358,  373,  378,  50  S.  W. 
795,  55  S.  W.  1050;  Roberts  v.  Missouri  d 
K.  Teleph.  Co.  166  Mo.  370,  379,  66  S.  W. 
155;  Steinhauser  v.  Spraul,  127  Mo.  641,  27 
L.  R.  A.  441,  28  S.  W.  620,  30  S.  W.  102; 
Campbell  v.  Dearborn,  175  Mass.  183,  185, 
66  N.  E.  1042;  Barry  v.  New  York  Biscuit 
Co.  177  Mass.  449,  462,  59  N.  E.  75;  Ameri- 
can Dredging  Co.  v.  Walls,  28  C.  C.  A.  441, 
66  U.  S.  App.  460,  84  Fed.  428;  Hunt  v. 
Kile,  38  C.  C.  A.  641,  646,  98  Fed.  49,  63; 
Ford  V.  Mt.  Tom  Sulphite  Pulp  Co.  172 
Mass.  544,  646,  48  L.  R.  A.  96,  52  N.  E. 
1066;  Sullivan  v.  Simplex  Electrical  Co.  178 
Mass.  36,  39,  59  N.  E.  645;  Demers  v.  Mar- 
shall, 178  Mass.  9,  12,  69  N.  E.  454;  Whalen 
V.  Whitcomb,  178  Mass.  33,  34,  69  N.  E. 
666;  Hall  v.  Wakefield  d  8.  Street  R.  Co. 

178  Mass.  98,  59  N.  E.  668.  Nor  is  the  dis- 
tinction between  assumption  of  risk  and 
contributory  negligence  less  marked,  nor  is 
the  former  defense  less  applicable,  in  cases 
of  defects  and  dangers  which  arise  during 
the  continuance  of  the  employment  than  in 
those  involving  defects  which  exist  when  the 
employee  enters  upon  the  service.  The  sug- 
gestion that  in  the  former  class  of  cases 
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there  is  no  consideration  for  the  contract  of 
assumption  because  the  Wages  are  not  in- 
creased with  thb  hazards  is  not  persuasive. 
The  answer  to  it  is:  (1)  The  doctrine  of 
assumption  of  risk  is  founded  on  the  maxim, 
Volenti  nan  fit  injuria,  as  well  as  upon  the 
express  or  implied  contract  arising  from  the 
employment,  and  continuance  in  the  employ- 
ment after  new  defects  and  dangers  become 
obvious  is  conclusive  evidence  of  a  willing 
assumption  of  the  risk  which  they  entail; 
and  (2)  since,  in  ordinary  employments, 
contracts  for  times  certain  do  not  exist,  and 
either,  party  is  at  liberty  to  terminate  the 
service  at  any  time,  there  is  in  fact  a  con- 
stantly recurring  daily  offer  and  daily  ac- 
ceptance of  the  risks  of  the  known  or  obvi- 
ous dangers  and  defects  of  the  place  and  of 
the  appliances,  and  of  the  wages  tendered 
to  induce  an  assumption  of  the  work  and 
the  hazards.  The  reason  which  underlies 
tho  entire  rule  is  that  the  servant  who  is 
constantly  working  in  the  place  provided  for 
him  and  daily  using  the  tools  and  appliances 
furnished  to  him  is  more  likely  to  know  and 
to  appreciate  the  dangers  from  defects  in 
them  than  the  master  or  his  inspector,  who, 
in  tJie  very  nature  of  things,  cannot  see  and 
know  them  so  frequently  and  intimately  as 
the  employee  who  constantly  uses  them. 
Tliis  wafi  the  reason  which  induced  the  ap- 
plication of  this  rule  to  defects  and  dangers 
existing  when  servants  enter  upon  their  en- 
gagements, and  when,  in  the  nature  of 
things,  they  are  far  less  familiar  with  the 
defects  and  dangers  incident  to  their  avoca- 
tions than  they  subsequently  become  after 
they  have  been  long  in  the  service.  The  rea- 
son of  the  rule  applies  with  much  greater 
force  to  dangers  which  arise  and  become 
known  or  are  obvious  to  servants  during 
their  employment,  because  they  have  then 
become  more  familiar  with  their  place  and 
their  appliances,  and  have  earlier  and  better 
means  of  knowledge,  and»  generally  a  better 
knowledge  of  changes  in  them,  and  of  the  ef- 
fect and  dangers  of  such  changes,  than  they 
bad  of  the  dangers  and  defects  incident  to 
the  original  employment,  and  than  their 
master  or  his  inspectors  can  possibly  obtain. 
Hence  the  rule  declared  by  the  Supreme 
Court  in  Washington  d  O.  R.  Co.  v.  Mc- 
Dade,  135  U.  S.  654,  570,  34  L.  ed.  235,  241, 
10  Sup.  Ct.  Rep.  1044,  that,  if  an  injury  is 
inflicted  upon  an  employee  on  account  of  a 
defect  and  danger  which  arose  during  his 
employment,  yet,  **ii  the  employee  knew  of 
the  defect  in  the  machinery  from  which  the 
injury  happened,  and  yet  remained  in  the 
service  and  continued  to  use  the  machinery 
without  giving  any  notice  thereof  to  the 
employer,  he  must  be  deemed  to  have  as- 
sumed the  risk  of  all  danger  reasonably  to 
be  apprehended  from  such  use,  and  is  enti- 
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tied  to  no  recovery."  Cases  farther  illus- 
trating this  rule  are  Steinhauser  v.  Spraul, 
127  Mo.  541.  545,  562-564,  27  L.  R.  A.  441, 
28  S.  W.  620,  30  S.  W.  102,  where  a  servant 
was  held  to  have  assumed  the  risk  of  a  more 
dangerous  ladder,  which,  during  her  employ- 
ment, had  been  substituted  for  one  that  she 
had  formerly  used;  Roberta  v.  Missouri  d 
K.  Teleph.  Co,  166  Mo.  370,  375,  378,  66  a 
W.  155,  in  which  the  cross-arm  of  a  tele- 
grraph  pole  which  broke  and  precipitated  the 
plaintiff  to  the  ground  had  become  rotten 
during  his  employment;  Campbell  v.  Dear- 
born, 175  Mass.  183,  184,  55  N.  E.  1042, 
where  the  plaintiff  was  held  to  have  as- 
sumed the  risk  from  the  piling,  during  his 
employment,  of  a  long  board  over  a  short 
one  80  that  it  caused  his  fall;  Johnson  v. 
Devoe  Snuff  Co,  62  N.  J.  L.  417,  41  Atl.  936, 
038,  in  which  the  servant  during  his  employ- 
ment suffered  injury  because  he  was  sub- 
jected to  the  increased  risk  of  grinding  green 
tobacco  by.  means  of  rollers  suitable  only  lo 
the  grinding  of  dry  tobacco,  and  the  court 
said  that  ''the  doctrine  of  tho  assumption 
of  risks  applies  [as  well]  to  thbse  which 
first  arise  or  become  known  to  the  servant 
during  the  service  as  to  those  in  contempla- 
tion at  the  original  hiring;  and  therefore  a 
servant  who,  on  discovering  these  dangers, 
makes  no  complaint  or  protest  to  the  mas- 
ter, but  continues  in  the  service,  assimies 
the  risks,  so  that  he  cannot  complain  though 
injury  follows;"  Ford  v.  Mt,  Tom  Sulphite 
Pulp  Co,  172  Mass.  544,  546,  48  L.  R.  A.  96, 
52  N.  E.  1065,  in  which  the  plaintiff  was 
held  to  have  assumed  the  risk  of  injury  from 
a  set  screw  which  was  placed  in  a  revolving 
shaft  during  his  employment;  and  Bross- 
man  v.  Lehigh  Valley  R,  Co.  113  Prf.  490, 
57  Am.  Rep.  479,  6  Atl.  226,  in  which  the 
signals  of  low  bridges  were  abandoned  dur- 
ing the  plaintiff's  service,  and  he  was  held 
to  have  assumed  the  risk  of  the  increased 
hazard. 

The  authorities  and  opinions  to  which 
reference  has  now  been  made  have  forced 
our  minds  irresistibly  to  the  conclusion  that 
the  following  rules  of  law  have  become  irrev- 
ocably settled  by  the  great  weight  of  au- 
thority in  this  country  and  by  the  opinions 
of  the  Supreme  Court,  which,  upon  well-set- 
tled principles^  must  be  permitted  to  control 
the  opinion  and  action  of  this  court: 

A  servant  by  entering  or  continuing  in  the 
employment  of  a  master  without  complaint 
assumes  the  risks  and  dangers  of  the  em- 
ployment which  he  knows  and  appreciates, 
and  also  those  which  an  ordinarily  prudent 
person  of  his  capacity  and  intelligence  would 
have  known  and  appreciated  in  his  situa- 
tion. 

A  servant  who  knows,  or  who  by  the  ex- 
ercise   of    reasonable    prudence    and    care 
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would  have  known^  of  the  risks  and  dangers 
which  arose  during  his  service,  but  who  con- 
tinues in  the  employment  without  complaint, 
assumes  those  risks  and  dangers  to  the  same 
extent  that  he  undertakes  to  assume  those 
existing  when  he  enters  upon  the  employ- 
ment. 

Among  the  risks  and  dangers  thus  as- 
sumed are  those  which  arise  from  the  fail- 
ure of  the  master  to  completely  discharge 
his  duty  to  exercise  ordinary  care  to  furnish 
the  servant  with  a  reasonably  safe  place  to 
work  and  reasonably  safe  appliances  and 
tools  to  use. 

Assumption  of  risk  and  contributory  neg- 
ligence are  separate  and  distinct  defenses. 
The  one  is  based  on  contract,  the  other  on 
tort.  The  former  is  not  conditioned  or  lim- 
ited by  the  existence  of  the  latter,  and  is 
alike  available  whether  the  risk  assumed  is 
great  or  small,  and  whether  the  danger 
from  it  is  imminent  and  certain  or  remote 
and  improbable. 

The  court  below  fell  into  an  error  when  it 
instructed  the  jury  that,  although  the  plain- 
tiff continued  in  the  employment  of  the  de- 
fendant by  the  side  of  the  visible  unguarded 
gearing  with  full  knowledge  that  the  cogs 
which  injured  her  were  uncovered,  still  she 
could  not  be  held  to  have  assumed  the  risk 
of  working  by  their  side  unless  the  danger 
from  them  was  so  imminent  that  persons  of 
ordinary  prudence  would  have  declined  to 
incur  it  under  similar  circumstances.  Choc- 
iatc,  O.  d  a.  R.  Co.  V.  McDade,  191  U.  S. 
64,  48  li.  ed.  96,  24  Sup.  Ct.  Rep.  24. 

There  is  another  alleged  error  specified. 
A  preliminary  question  for  the  judge  always 
arises  at  the  dose  of  the  evidence  before  a 
case  can  be  submitted  to  the  jury.  That 
question  is,  not  whether  or  not  there  is  any 
evidence^  but  .whether  or  not  there  is  any 
substantial  evidence  upon  which  a  jury  can 
properly  render  a  verdict  in  favor  of  the 
party  vrho  produces  it.  Cole  v.  German  Sav, 
d  L.  Boo.  59  C.  G.  A.  593,  24  Fed.  113,  122; 
Brady  v.  Chicago  d  G.  W,  R.  Co.  57  L.  R.  A. 
712,  52  O.  0.  A.  48,  52,  53,  114  Fed.  100, 
105;  Chicago,  8t.  F.  M.  A  O.  R.  Co.  v.  Belli- 
with,  28  C.  0.  A.  358,  362,  55  U.  S.  App.  113, 
83  Fed.  437,  441;  Railtoay  Offioiale  ds  E. 
Aod.  Aaso.  v.  Wilson,  40  C.  C.  A.  411,  413, 
100  Fed.  368,  370;  Marion  County  v.  Clark, 
94  U,  S.  278,  284,  24  L.  ed.  59,  62;  North 
Pennsylvania  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  733,  31  L.  ed.  287,  289, 
8  Sup.  Ct.  Rep.  266 ;  Delaware,  L.  d  W.  R. 
Co.  V.  Converse,  139  U.  S.  469,  35  L.  ed.  213, 
11  Sup.  Ct.  Rep.  569;  Laclede  Fire  Brick 
Mfg.  Co.^  V.  Hartford ,  Steam  Boiler  Inspec- 
tion d  Ins.  Co.  9  C.  C.  A.  1,  4,  19  U.  S.  App. 


tey  V.  Pickle  Marble  d  Granite  Co.  20  C.  C. 
A.  366,  368,  36  U.  S.  App.  682,  74  Fed.  155. 
The  factory  act  of  Missouri  (2  Rev.  Stat. 
1899,  §  6433)  does  not  abolish  the  defense  of 
assumption  of  risk  in  cases  which  fall  under 
its  provisions.  In  this  respect  it  differs 
from  the  act  of  the  Congress  of  the  United 
States  (act  March  2,  1893,  chap.  196  [27 
Stat,  at  L.  531,  U.  S.  Comp.  Stat.  1901,  p. 
3174]),  which  requires  cars  engaged  in  in- 
terstate commerce  to  be  equipped  with  auto- 
matic couplers.  Congress  in  that  act  ex- 
pressly provided  that  in  case  the  railroad 
companies  failed  to  comply  with  its  terms 
the  employees  should  not  be  deemed  to  have 
assiuned  the  risk  thereby  occasioned.  Act 
March  2,  1893,  chap.  196,  S  8,  p.  532  (27 
Stat,  at  L.  532,  U.  S.  Comp.  Stat.  1901,  p. 
3176).  The  legislature  of  Missouri  had 
power  to  apply  a  similar  provision  to  cases 
in  which  employers  failed  to  keep  their  ma- 
chinery safely  and  securely  guarded,  but 
they  did  not  do  so.  The  negligence  of  the 
master  to  safely  and  securely  guard  his  ma- 
chinery in  accordance  with  the  provisions  of 
the  law  of  Missouri  is  of  the  same  nature  as 
his  negligence  in  providing  a  reasonably  safe 
floor  or  ax  or  other  tool  or  appliance^  and 
there  is  no  reason  why  an  action  for  a  re- 
sulting injuiy  should  not  be  subject  to  the 
defense  of  assumption  of  risk  in  the  one  case 
to  the  same  extent  as  in  the  other.  And  so 
it  is  under  the  law  here  under  consideration. 
The  factory  act  of  Missouri  ( 2  Rev.  Stat. 
1899,  §  6433)  does  not  abolish  the  defense  of 
assumption  of  risk  in  cases  in  which  the  ab- 
sence of  the  guards  and  the  risks  and  dan- 
gers from  the  gearing  and  machinery  are  ob- 
vious or  well  known  to  the  employee  and  he 
enters  or  continues  in  the  service  without 
complaint.  O'Maley  v.  South  Boston  Gas- 
light Co.  158  Mass.  135,  138,  139,  47  L.  R. 
A.  161,  32  N.  E.  1119;  Lore  v.  American 
Mfg.  Co.  160  Mo.  608,  624,  61  S.  W.  678; 
White  V.  Witt€m<fnn  Lithographic  Co.  131 
N.  Y.  631,  035,  30  N.  E.  236;  E.  S.  Biggins 
Carpet  Co.  v.  O'Keefe,  25  C.  C.  A.  220,  222, 
51  U.  S.  App.  74,  80,  79  Fed.  900,  902;  Knis- 
ley  V.  Pratt,  148  N.  Y.  372,  32  L.  R.  A.  367, 
42  N.  E.  986;  Graves  v.  Brewer,  4  App.  Div. 
327,  38  N.  Y.  Supp.  566. 

The  question  here,  therefore,  is:  Was 
there  any  substantial  evidence  at  the  close 
of  the  trial  below  which  would  have  war- 
ranted a  finding  and  verdict  by  the  jury 
that  the  plaintiff  did  not  voluntarily  assume 
the  risk  of  the  uncovered  gearing?  Of 
course,  the  question  whether  or  not  a  serv- 
ant has  willingly  assumed  a  risk  of  the  serv- 
ice is,  like  all  questions  of  fact,  for  the  jury 
when  the  evidence  is  conflicting  or  when  the 
deductions  from  it  are  doubtful;  and,  as  this 


510,  60  Fed.  351 ;  Gowen  v.  Barley,  6  C.  C.  is  usually  the  case  in  the  trial  of  this  issue, 
A.  190,  12  U.  S.  App.  574,  56  Fed.  973;  Mo-  as  in  the  trial  of  all  other  issues  of  fact,  the 
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general  rule  becomes  that  this  question  is 
ordinarily  for  the  jury. 

There  are  many  cases  in  which  the  danger 
from  the  condition  of  the  place  or  of  the  ap- 
pliance is  uncertain  or  recondite,  as  in  Ford 
V.  Fitchhurg  R,  Co,  110  Mass.  240-243,  261, 
14  Am.  Rep.  608,  where  an  explosion  which 
coiUd  not  have  been  reasonably  anticipated 
resulted  from  a  defect  in  a  boiler  which  was 
known  to  the  servant,  and  from  such  cases 
the  rule  arises  that  mere  knowledge  of  the 
defect  in  the  place  or  in  the  appliances  does 
not  necessarily  establish  the  fact  as  a  mat- 
ter of  law  that  the  employee  assumed  the 
risk  which  the  defect  entailed. 

There  are  other  cases,  like  Coomha  v.  "Seu: 
Bedford  Cordage  Co.  102  Mass.  572,  3  Am. 
Rep.  506,  in  which  a  boy  less  than  fourteen 
years  old  and  imacquainted  with  machinery 
was,  on  the  second  day  of  his  employment, 
set  to  work  in  a  noisy  factory  to  break  off 
ribbon,  where  he  was  required  to  draw  his 
hands  apart  so  that  one  of  them  would  fre- 
quently come  near  an  uncovered  gearing, — to 
which  the  rule  applies  that  a  servant  does 
not  assume  the  risk  of  a  known  defect  un- 
less he  appreciates,  or  unless  a  person  of  his 
intelligence  and  capacity  by  the  exercise  of 
ordinary  prudence  would  have  appreciated, 
the  danger  arising  from  it.  The  facts  of  the 
following  cases  bring  them  within  these 
rules:  Cook  v.  Bt,  Paul,  M.  d  M.  R.  Co,  34 
Minn.  45,  24  N.  W.  311 ;  Daley  v.  American 
Printing  Co.  150  Mass.  77,  22  N.  E.  439  j 
Goodlett  V.  Louisville  d  N.  R,  Co,  122  U.  S. 
391,  411,  30  Jm  ed.  1230,  1234,  7  Sup.  Ct. 
Rep.  1254;  Patterson  v.  Pittsburg  d  C,  R, 
Co.  76  Pa.  389,  394,  18  Am.  Rep.  412;  Fitg- 
gerald  v.  Connecticut  River  Paper  Co.  166 
Maes.  155,  157,  31  Am.  St.  Rep.  637,  29  N. 
E.  404;  Mahoney  v.  Dore,  156  Mass.  513,  30 
N.  E.  366;  Lawless  v.  Connecticut  River  R. 
Co.  136  Mass.  1;  Ferren  v.  Old  Colony  R. 
Co.  143  Mass.  197,  9  N.  E.  608;  Myers  v. 
Hudson  Iron  Co,  160  Mas^.  125,  15  Am.  8t. 
Rep.  176,  22  N.  E.  631. 

The  cases  of  Northern  P,  R.  Co,  v.  Mares, 
123  U.  S.  717,  720,  31  L.  ed.  300,  301,  8  Sup. 
Ct.  Rep.  321 ;  Hough  v.  Texas  d  P.  R.  Co. 
100  U.  S.  224,  225,  25  L.  ed.  617,  618;  Ka^e 
V.  Northern  C.  R.  Co,  128  U.  S.  91,  94,  32 
L.  ed.  339,  341,  9  Sup.  Ct.  Rep.  16;  Snow  v. 
Housatonio  R.  Co.  8  Allen,  441,  447,  448,  85 
Am.  Dec.  720;  Francis  v.  Kansas  City,  8t. 
J.  d  C.  B.  R.  Co,  127  Mo.  658,  28  S.  W.  842, 
30  S.  W.  129;  Thorpe  v.  Missouri  P,  R,  Co. 
89  Mo.  660,  58  Am.  Rep.  120,  2  S.  W.  3;  and 
O'Mellia  v.  Kansas  City,  8t.  J.  d  C.  B.  R. 
Co.  115  Mo.  205,  21  S.  W.  503,— to  which  our 
attention  has  been  called,  are  not  ii\  point 
upon  the  question  now  under  consideration, 
because  the  discussions  and  decisions  in 
tliese  cases  are  either  devoted  to  the  defense 
of  contributory  negligence  exclusively,  or 
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they  so  oonfuse  the  two  separate  defenses  of 
assumption  of  risk  and  contributory  negli- 
gence as  to  be  without  persuasive  force  upon 
the  issue  now  in  hand.  Thus,  in  Kane  v. 
Northern  C,  R,  Co,  128  U.  S.  91,  94,  32  L. 
ed.  330,  341,  9  Sup.  Ct.  Rep.  16,  there  was 
no  defense  of  assumption  of  risk  in  the  case. 
That  defense  had  been  stricken  down  by  a 
complaint  of  the  defect  which  the  brakeman 
had  make  to  his  conductor.  His  freight 
train  had  jstarted  at  midnight.  When  it  had 
gone  20  miles  he  discovered  that  a  step  was 
missing  from  one  of  the  cars,  and  called  the 
conductor's  attention  to  it.  The  latter 
promised  to  drop  the  car  at  the  coalyard  or 
junction  beyond  them  if  upon  examining  his 
manifests  he  found  it  did  not  contain  per- 
ishable freight.  About  4  or  6  o'clock  in  the 
morning,  and  before  they  had  reached  the 
coalyard,  tho  brakeman  started  to  go  along 
the  train  to  his  post,  and  in  letting  hiia- 
self  down  from  the  car  whose  step  was  miss- 
ing he  forgot  that  fact  and  fell.  The  Su- 
preme Court  well  said,  "An  employee  upon  a 
railroad  train,  likely  to  meet  other  trains, 
owes  it  to  the  public  as  well  as  to  his  em- 
ployer not  to  abandon  his  post  unnecessa- 
rily," and  that  the  danger  was  not  so  im- 
minent as  to  subject  him  to  the  charge  of 
recklessness  in  remaining  at  his  post  after 
he  had  complained  and  received  the  con- 
ductor's promise.  The  plaintiff  in  the  case 
at  bar  was  not  engaged  in  a  quasi  public 
employment,  and  owed  the  public  no  duty 
which  required  her  to  continue  to  operate 
the  forming  machine  for  six  weeks  after  she 
discovered  the  defect  of  which  she  now  com- 
plains. She  gave  no  notice  and  made  no 
complaint  of  it  to  her  employer.  What  a 
striking  difference  the  facts  of  the  two  cases 
present,  and  how  well  they  illustrate  the 
rule  that  general  expressions  in  opinions 
should  be  read  in  the  light  of  the  facts  pre- 
sented and  the  issues  under  consideration, 
and  should  not  be  indiscriminately  applied 
to  dissimilar  facts  and  issues  that  were  not 
presented  I  It  is  suggested  that  the  plain- 
tiff was  only  tweatj  years  of  age,  but  she 
had  been  employed  in  the  factories  for  many 
months,  and  the  danger  from  mashing  cogs 
that  had  been  visible  to  her  for  six  weeks 
was  as  appar«it  and  i^preciable  to  a  wom- 
an of  her  age  and  experience  as  to  a  person 
of  greater  age  or  more  extended  experience. 
She  could  not  fail  to  know  as  well  at  twenty 
as  at  forty  years  of  age  that  fire  would 
burn,  or  mashing  cogs  would  crush  her  fin- 
gers. A  person  twenty  years  of  age  assumes 
the  risks  and  dangers  that  he  actually 
knows  and  appreciates,  and  those  that  are 
so  apparent  that  one  of  his  age  and  capacity 
would,  in  the  exercise  of  ordinary  care, 
know  and  appreciate  them  to  the  same  ex- 
tent as  one  of  more  mature  years.     Bohn 
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Mfg.  Co.  y.  Erick9im,  5  C.  C.  A.  341,  344, 
12  U.  S.  App.  260.  55  Fed.  943,  946;  Atlaa 
Engine  Works  y.  Randall,  100  Ind.  293,  298, 
300,  50  Am.  Rep.  798;  Berger  v.  8t.  Paul, 
M.  d  if.  R.  Co.  39  Minn.  78,  38  N.  W.  814; 
Sullivan  t.  India  Mfg.  Co.  113  Mass.  396; 
Fanes  ▼.  Phillips,  39  Ark.  17,  38,  43  Am. 
Kep.  264. 

Now,  while  it  is  true,  as  the  decisions  to 
which  we  have  adverted  declare,  that  mere 
knowledge  of  a  defect  by  a  servant  who 
Gontinaes  in  the  employmmt  does  not  nec- 
essarily establish  the  fact  as  a  matter  of 
law   that  he  has  assumed  the  risk  it  en- 
tails, and  while  it  is  also  true  that  he  does 
not  assume  such  a  risk  unless  an  ordinarily 
prudent  person  of  his  capacity  in  his  situa- 
tion   would    have    appreciated    the    danger 
from  it,  it  is  equally  true  that  a  servant  who 
enters  or  continues  in  the  employment  of 
his  master  in  the  presence  of  visible  or  ob- 
vious defects  and  plain  or  apparent  dangers 
from  them,  which  he  knows  or  appreciates, 
or  which   an  employee  of  his  intelligence 
and  capacity  would  by  the  exercise  of  ordi- 
nary care  and  prudence  know  and  appreciate, 
— assumes  the  risk  of  these  dangers,  and  he 
cannot  be  heard  to  say  that  he  did  not  ap- 
preciate tliem,  and,  when  the  uncontradicted 
evidence    establishes    these    facts,    no  case 
arises    in   his   favor,   no  question   remains 
for    the    jury,    and    it    is    the    duty    of 
the  court  to  peremptorily  instruct  them  to 
return  a  verdict  for  the  master.     This   is 
a    familiar    and    well-established    rule    of 
law.    It  is  sustained  and  illustrated  by  the 
following  cases,  in  which  courts  have  held 
that  it  was  the  duty  of  the  trial  court  to 
direct  a  verdict  for  the  employer:     E.  8. 
Higgina  Carpet  Co.  v.  O'Keefe,  25  C.  C.  A. 
220,  222,  51  U.  S.  App.  74,  80,  79  Fed.  900, 
902,  in  which  a  boy  fifteen  years  of  age, 
who  had  been  at  work  in  a  room  with  a 
picking  machine,  wks  assigned  to  feed  it, 
and  permitted  his  hand  to  slip  into  the  ex- 
posed cogs,  which  the  factory  act  of  New 
York  required  the  master  to  keep  covered; 
Buckley  v.  Cfuita  Percha  d  Ruhher  Mfg.  Co. 
113  N.  y.  540,  21  N.  E.  717,  wherein  a  boy 
twelve  years  old  slipped  and  threw  his  fin- 
gers into  exposed  cogs;  Atlae  Engine  Works 
V.  RandaU,  100  Ind.  293,  50  Am.  Rep.  798, 
in  which  a  boy  nineteen  years  of  age  per- 
mitted his  hands  to  engage  with  revolving 
cn^:  Berger  v.  Bt.  Paul,  M.  d  M.  R.  Co. 
39  ^linn.  78,  38  N.  W.  814,  wherein  a  boy 
in  feeding  rollers  in  a  boilermaking  shop 
permitted  his  hand  to  slip  between  them; 
Kleinest   v.    Kunhardt,    160   Mass.   230,   35 
N.  £.  458,  wherein  the  servant  fell  upon  a 
slippery  floor  and  threw  his  hand  against 
a  pulley,  which  injured  it;  Tuttle  v.  Detroit, 
0.  H.  d  M.  H.  Co.   122  U.  S.  189,  195,  30 
I-.  ed.  1114,  1117,  7  Sup.  Ct.  Rep.  1106,  in 
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which  the  Supreme  Court  held  that  a  brake- 
man  could  not  he  heard  to  say  that  he  did 
not  appreciate  the  dangers  of  a  sharp  curve 
in  the  railroad  track,  from  which  he  suf- 
fered injury;  Kohn  v.  McSulta,  147  U.  S. 
238,  241,  37  L.  ed.  150,  152,  13  Sup.  Ct. 
Rep.  298,  in  which  the  same  court  held  that 
double  deadwoods  on  cars  were  obvious  de- 
fects, and  the  danger  from  them  was  ap- 
parent; Southern  P.  Co.  v.  Seley,  152  U.  S. 
145,  154,  155,  38  L.  ed.  391,  395,  396,  14 
Sup.  Ct.  Rep.  530,  wherein  that  court  made 
the  same  holding,  and  entered  the  same 
judgment,  in  an  action  for  injuries  caused 
by  an  unblocked  frog;  King  v.  Morgan,  48 
C.  C.  A.  507,  509,  109  Fed.  446,  448,  a  case 
of  an  injury  from  the  use  of  an  iron  tamp- 
ing bar  instead  of  a  wooden  one;  Cudahy 
Packing  Co.  v.  Ma/roan,  54  L.  R.  A.  258, 
45  C.  C.  A.  515,  517,  106  Fed.  645,  647, 
where  a  block  on  which  a  boy  seventeen 
years  of  age  was  standing  slipped  upon  the 
greasy  floor  and  caused  him  to  throw  his 
hand  into  a  hasher;  O'Maley  v.  Bouth  Bos- 
ton Gaslight  Co.  158  Mass.  135,  47  L.  R.  A. 
161,  32  N.  £.  1119,  wherein  a  servant  wheel- 
ing coal  fell  from  an  unprotected  way  which 
the  factory  act  of  Massachusetts  required 
the  master  to  keep  guarded ;  Clover  v.  Kan- 
sas City  Bolt  d  Nut  Co.  153  Mo.  327,  55 
8.  W.  88,  in  which  a  boy  engaged  in  pulling 
iron  from  a  pile  fell  and  placed  his  fingers 
between  closing  shears ;  Mundle  v.  Hill  Mfg. 
Co.  86  Me.  400,  404,  30  Atl.  16,  in  which  a 
servant  received  a  sliver  in  her  foot  from 
the  floor  on  which  she  was  working;  Amer- 
ican Dredging  Co.  v.  Walls,  55  U.  S.  App. 
460,  28  C.  C.  A.  441,  442,  84  Fed.  428,  429, 
wherein  the  servant  slipped,  fell,  and  his 
hand  was  caught  in  the  machinery  because 
there  were  no  cleats  on  a  slippery  inclined 
table  upon  which  he  was  required  to  go  to 
oil  the  machinery ;  Hoard  v.  Blackstone  Mfg. 
Co.  177  Mass.  69,  71,  58  N.  £.  180,  and 
Whalen  v.  Whitoomh,  178  Mass.  33,  34,  59 
N.  £.  666,  wherein  servants  were  injured  by 
depressions  in  the  floors  on  which  they  were 
working;  Bullivan  v.  Bimplex  Electrical  Co. 
178  Moss.  35,  39,  59  N.  £.  645,  in  which 
the  hands  of  a  boy  nineteen  years  of  age 
who  was  feeding  rubber  between  rollers  were 
caught  and  injured  by  the  rollers;  Ford  v. 
Mi.  Tom  Sulphite  Pulp  Co.  172  Mass.  544, 
546,  48  L.  R.  A.  96,  52  N.  E.  1065,  wherein 
the  servant  was  injured  by  a  set  screw  in 
a  revolving  shaft  which  had  been  placed 
there  during  his  service;  Baltimore  d  O. 
R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772, 
13  Sup.  Ct.  Rep.  914;  Coicen  v.  Harley,  6 
C.  C.  A.  190,  197,  12  U.  S.  App.  574,  56  Fed. 
973,  980;  Motey  v.  Pickle  Marble  d  Granite 
Co.  20  C.  C.  A.  386,  369,  36  U.  S.  App.  082, 
74  Fed.  155,  158;  McCain  v.  Chicago,  B.  d 
Q.  R.  Co.  22  C.  C.  A.  99,  100,  40  U.  S.  App. 
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181,  76  Fed.  125,  126;  BrMsman  v.  Lehigh 
Valley  R,  Co,  US  Pa.  490,  57  Am.  Rep.  479, 
6  Atl.  226;  Smith  v.  Winona  d  St.  P.  K,  Co. 
42  Minn.  87,  43  N.  W.  968;  Devitt  v.  Pa- 
cific R.  Co.  50  Mo.  302,  305;  Moon  Anchor 
Conaol.  Gold  Mines  y.  Hopkins,  49  G.  G.  A. 
347,  353,  111  Fed.  298,  304;  Fisk  t.  Fitch- 
burg  R.  Co.  168  MaBB.  *238,  33  N.  E.  510; 
Gibbons  v.  British  d  N.  A.  Steam  Noi).  Co. 
175  Mass.  212,  55  N.  E.  987;  Chesapeake  d 
0.  R.  Co.  V.  Hennessey,  38  G.  G.  A.  307, 
311,  90  Fed.  713,  717;  Johnson  v.  Devoe 
Snuff  Co.  62  N.  J.  L.  417,  41  Atl.  936,  938; 
Epperson  v.  Postal  Teleg.  Cable  Co.  155  Mo. 
346,  358,  373,  50  S.  W.  795,  55  8.  W.  1050; 
Roberts  v.  Missouri  d  K.  Teleph.  Co.  166 
Mo.  370,  379,  66  8.  W.  155;  Steinhauser  y. 
Spraul,  127  Mo.  541,  662,  27  L.  R,  A.  441, 
28  S.  W.  620,  30  8.  W.  102;  Campbell  v. 
Dearborn,  175  Mass.  183,  65  N.  E.  1042; 
Barry  v.  Neto  York  Biscuit  Co.  177  Mass. 
449,  452,  59  N.  E.  75;  Giliin  v.  Patten  d  S. 
R.  Co.  93  Me.  80,  86,  44  Atl.  361;  Wood  v. 
Locke,  147  Mass.  604,  18  N.  E.  578;  Mayes 
V.  Chicago,  R.  I.  d  P.  R.  Co.  63  Iowa,  563, 
14  N.  W.  340,  19  N.  W.  680;  Hunt  v.  Kile, 
38  G.  G.  A.  641,  646,  98  Fed.  49,  53;  Lamson 
T.  American  Acee  d  Tool  Co.  ^77  Mass.  144, 
83  Am.  8t.  Rep.  267,  58  N.  E.  585;  Demers 
y.  Marshall,  178  Mass.  9,  12,  59  N.  E.  454; 
Halt  y.  Wakefield  d  S.  Street  R.  Co.  178 
Mass.  98,  59  N.  E.  668. 

The  record  in  the  case  at  bar  has  been 
searched  in  yain  for  any  fact  or  testimony 
adequate  to  withdraw  it  from  the  principles 
of  law  established  by  this  strong  current 
of  decision,  or  to  distinguish  it  from  the 
cases  which  haye  been  cited  to  illustrate 
the  rule.  This  plaintiff  was  a  young  woman 
twenty  years  of  age.  The  presumption  is 
that  she  was  possessed  of  ordinary  intel- 
ligence and  ability.  8he  had  been  at  work 
in  factories  for  more  than  a  year,  and  in 
the  establishment  of  the  defendant  ifor  more 
than  six  months.  I^he  knew  that  the  gear- 
ing which  injured  her  had  been  ooyered  be- 
fore Christmas,  and  that  it  was  uncoyered 
from  that  time  until  she  was  injured  on 
February  13,  1902.  8he  had  worked  at  this 
machine  by  the  side  of  the  exposed  mash- 
ing cogs  from  ten  to  fifteen  minutes  every 
day  during  the  six  weeks  that  they  remained 
uncovered.  She  testified  that  she  did  not 
know  that  it  was  dangerous  to  run  the 
gearing  uncovered,  but  she  knew  the  action 
of  the  lever,  the  greasy  condition  of  its 
handle,  its  proximity  to  the  mashing  cogs, 
and  she  could  no  more  have  failed  to  know 
and  to  appreciate  that  the  revolving  cogs 
would  crush  her  hand  if  she  permitted  it  to 
slip  between  them  than  she  could  have 
failed  to  appreciate  that  boiling  water  would 
scald  or  fire  would  bum.  One  cannot  be 
heard  to  say  that  he  does  not  know  or  ap* 
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predate  a  danger  whose  knowledge  and  ap- 
preciation are  so  unavoidable  to  a  person 
of  ordinary  intelligence  and  prudence  in  a 
like  situation.  King  v.  Morgan,  48  G.  C.  A. 
507,  509,  109  Fed.  446,  448;  Moon  Anchor 
Consol.  Gold  Mines  v.  Hopkins,  49  G.  G.  A. 
347,  353,  111  Fed.  298,  304;  Sullivan  v. 
Simples  Electrical  Co.  178  Mass.  35,  39, 
59  N.  E.  645;  Buckley  y.  Gutta  Percha  d 
Rubber  Mfg.  Co.  113  N.  Y.  640,  21  N.  E.  717. 
The  machinery,  the  cogs,  the  slippeiy  lever, 
and  their  relation  to  each  other,  were  open, 
visible,  known.  There  was  nothing  recon- 
dite, imperceptible,  uncertain,  in  the  dan- 
ger impending  from  them.  It  was  plain 
and  certain  that  if  the  employee  permitted 
her  hand  to  slip  between  the  revolving  cogs 
that  hand  would  be  injured.  The  defect  of 
the  unguarded  gearing  was  obvious,  the  dan- 
ger from  it  was  apparent,  and,  without  a 
disregard  of  the  rules  to  which  we  have  ad- 
verted and  the  decisions  of  the  Supreme 
Gourt  and  of  the  other  courts  of  the  coun- 
try to  which  reference  has  been  made,  there 
is  no  escape  from  the  conclusion  that  the 
evidence  in  this  case  established  without  con- 
tradiction or  dispute  the  facts  that  the 
plaintiff,  by  continuing  in  her  employment 
without  complaint,  in  the  presence  of  an  ob- 
vious and  known  defect  and  of  a  plain  and 
apparent  danger,  assumed  the  risk  of  the 
injury  which  she  sustained,  so  that  she  nev- 
er had  any  cause  of  action  against  the  de- 
fendant; and  the  court  below  should  have 
so  instructed  the  jury. 

The  judgment  below  is  aooordingly  re- 
versed, and  the  case  is  remanded  to  the  Cir- 
cuit Gourt  for  a  new  trial. 

Thayer,  Circuit  Judge,  dissenting: 
I  do  not  concur  in  the  foregoing  opinion. 
The  laws  of  Missouri  (Rev.  Stat  1899,  S 
6433)  required  the  defendant  company  to 
keep  the  gearing  which  occasioned  the  plain- 
tiff's injury  "safely  and  securely  guarded 
when  possible"  for  the  protection  of  its  em- 
ployees. This  statute  was  enacted  in  pur- 
suance of  a  sound  public  policy;  that  is  to 
say,  to  insure,  as  far  as  possible,  the  safety 
of  the  many  thousand  artisans  and  labor- 
ers who  are  daily  employed  In  mills  and 
factories  throughout  the  state,  and  while 
so  employed  are  exposed  to  unnecessary  riskd 
of  getting  hurt  if  belting,  gearing,  drums, 
etc.,  in  the  establishments  where  they  work 
are  left  uncovered  when  so  situated  that 
they  may  be  covered  readily.  The  act  was 
inspired  by  the  same  motives  which  induced 
the  Congress  of  the  United  States  (act 
March  2,  1893,  chap.  196  [27  Stat,  at  L. 
531,  U.  S.  Gomp.  Stat.  1901,  p.  3174])  to 
require  cars  to  be  equipped  with  automatic 
coupling  appliances  when  it  was  discovered 
that  hundreds  of  brakemen  were  annually 
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killed  or  made  cripples  for  life  by  the  use 
of  the  old-fashioned  couplers  that  do  not 
couple  by  impact.  A  wise  public  policy  de- 
mands that,  as  far  as  possible,  human  life 
shall  be  preserved,  and  that  there  shall  not 
be  in  any  community  a  large  class  of  per- 
sons who  are  unable  to  earn  a  livelihood 
because  they  have  become  maimed  and  crip- 
pled through  exposure  to  unnecessary  risks. 
The  statute  in  question  is  not  only  a  wise 
measure  of  legislation,  but  was  prompted  by 
a  humane  spirit.  For  these  reasons  it  should 
not  be  so  applied  or  construed  by  the  courts 
as  to  defeat  the  objects  which  the  legisla- 
ture had  in  view,  nor  in  such  a  way  as  to 
render  it  less  efficient  than  it  was  intended 
to  be  in  the  promotion  of  such  objects. 

It  is  conceded  that  the  defendant  com- 
pauny  neglected  to  perform  its  statutory 
duty ;  it  left  the  gearing,  which  inflicted  the 
injury,  uncovered  for  several .  weeks,  al- 
though it  could  have  been  covered  easily, 
and  was  covered  when  the  plaintiff  below 
entered  its  service ;  and  as  the  result  of  such 
neglect  the  plaintiff  below,  a  girl  of  twenty, 
who  had  scarcely  reached  years  of  discre- 
tion, sustained  a  severe  and  painful  injury. 
The  majority  of  the  judges  of  this  court 
bold  that  she  cannot  recover  because,  by 
working  at  the  machine  for  ten  or  fifteen 
minutes  each  day  for  about  six  weeks  after 
the  covering  of  the  gearing  had  been  re- 
moved, she  consciously  entered  into  a  con- 
tract with  the  defendant  company,  although 
her  wages  were  not  increased,  that  she  would 
assume  the  risk  of  getting  hurt  by  the  un- 
covered gearing,  which  she  did  not  assume 
when  she  entered  its  service,  and  that  she 
would  absolve  it  from  all  liability.  They 
hold,  further,  that  although  the  plaintiff 
may  not  in  fact  have  appreciated  or  fore- 
seen the  risk  and  danger  which  she  incurred 
by  working  at  the  machine  with  the  gearing 
uncovered,  yet,  because  in  their  opinion  a 
person  of  her  age  and  intelligence  ought  to 
have  appreciated  it,  they  will  infer  that, 
with  a  full  appreciation  of  the  risk,  she 
voluntarily  entered  into  a  contract  with  her 
master  to  assume  it.  By  this  ruling  they 
impose  on  the  servant  the  duty  of  being 
astute  to  ascertain  risks  and  dangers  inci- 
dent to  defects  in  tools  and  appliances 
which  the  master  has  provided,  and  in  ef- 
fect absolve  the  master  in  a  great  measure 
from  his  obligation,  when  providing  tools 
and  appliances^  to  exercise  care  and  fore- 
sight for  the  protection  of  his  servants,  this 
being  a  duty  which  from  time  immemorial 
the  law  has  devolved  on  the  master.  More- 
over, being  of  the  opinion,  apparently,  that 
it  would  be  quite  unsafe  to  leave  a  jury  of 
ordinary  persons  (who  are  familiar  with 
the  manner  in  which  persons  like  the  plain- 
tiff, and  in  her  situation,  ordinarily  think 
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and  act)  to  determine  under  the  facts  of 
this  case  whether  the  plaintiff  did  for  a 
consideration  voluntarily  enter  into  the  con- 
tract aforesaid,  they  declare  that  the  jury 
had  no  right  to  decide  that  question,  it  be- 
ing purely  a  question  of  law,  with  which 
the  jury  had  no  concern.  And,  lastly,  they 
assert  that  when  this  plaintiff  observed  that 
the  gearing  in  question  was  uncovered  it  was 
her  duty  to  have  thrown  up  her  situation 
and  quit  the  defendant's  employment,  or  to 
have  secured  a  promise  from  her  employer 
to  restore  the  covering  within  a  short  pe- 
riod, and  that,  inasmuch  as  she  did  not 
quit  work  or  secure  such  promise,  they, 
rather  than  the  jury,  will  infer  that  she 
promised  of  her  own  free  will  to  assume 
the  risk.  I  do  not  concur  in  either  of  these 
propositions. 

I  do  not  regard  the  question  whether  "con- 
tributory negligence"  and  "assumption  of 
risk,"  considered  as  defenses  to  an  action 
for  personal  injuries,  are  identical  or  are 
different  defenses,  as  of  much  practical  im- 
portance. That  is  rather  a  question  for 
the  schoolmen.  It  matters  very  little 
whether  we  say  of  a  servant  who  has  used 
a  defective  tool  or  appliance,  which  the  mas- 
ter has  supplied,  with  a  full  knowledge  of 
the  defect  and  a  full  appreciation  of  the 
danger  incident  to  its  use,  that  such  ser- 
vant is  as  much  at  fault  as  the  master  and 
is  guilty  of  contributory  negligence,  or 
whether  we  say  that  he  has  agreed  to  as- 
sume the  risk  and  absolve  the  master  from 
liability.  The  result,  as  respects  the  mas- 
ter's liability,  is  the  same  in  whatever  way 
we  may  choose  to  designate  the  defense. 

The  other  questions,  however,  that  are  dis- 
cussed in  the  opinion,  and  are  decided  in 
the  manner  above  stated,  are  of  great  mo- 
ment, affecting,  as  they  do,  the  rights  of 
thousands  of  people  who  are  daily  engaged 
in  service  and  are  liable  to  sustain  injuries 
because  reasonable  precautions  are  not 
taken,  by  those  who  employ  them,  to  pre- 
vent their  being  injured.  In  view  of  the 
motives  which  usually  influence  the  conduct 
of  men,  I  think  it  is  certain  that  employers 
will  be  less  careful  in  inspecting  tools  and 
machinery  which  they  provide  for  their  em- 
ployees, less  prompt  in  remedying  defects 
therein  when  they  are  discovered,  and  less 
mindful  of  the  discharge  of  the  duties  im- 
posed on  them  by  such  a  statute  as  the  one 
involved  in  the  case  at  bar,  and  other  police 
regulations  of  that  sort  which  may  be  made 
in  the  future,  if  the  doctrine  is  established 
that  by  using  an  implement  or  machine  hav- 
ing visible  defects,  although  the  risk  of  in- 
jury is  not  overshadowing  and  imminent,  a 
servant  thereby  assumes  the  risk  and  agrees 
to  hold  the  master  blameless  if  he  is  hurt. 
The  other  doctrine,  that  the  servant  cannot 
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rely  upon  the  master  to  discharge  the  duty 
which  the  law  imposes  upon  him  to  provide 
tools,  appliances,  and  a  place  to  work  that 
is  reasonably  safe,  but  must  be  astute  to  dis- 
cover defects  therein  and  to  appreciate  dan- 
gers incident  thereto,  and  that  he  must 
either  quit  work  or  secure  the  master's 
promise  to  supply  better  tools  and  safer 
appliances,  or  else  be  denied  compensation 
for  any  injury  which  he  may  sustain,  is  also 
a  doctrine  that  is  eminently  well  calculated 
to  make  employers  less  vigilant  in  the  dis- 
charge of  their  duties  to  their  employees, 
and  less  ready  to  obey  the  provisions  of  such 
laws  as  may  be  enacted  to  prevent  the  oc- 
currence of  distressing  accidents.  It  is  rea- 
sonably certain  that  employers  will  not  be 
as  willing  and  prompt  to  incur  the  expense 
of  furnishing  new  and  safer  tools,  and  of 
providing  additional  safeguards  against  dan- 
gerous machinery,  when  they  are  advised 
that  they  can  lay  before  their  employees  the 
alternative  of  throwing  up  their  jobs  or  con- 
tinuing to  work  with  tools  and  machinery 
as  they  are,  at  their  own  risk,  and  can  com- 
pel them  to  take  their  choice.  In  very  many 
instances,  no  doubt,  such  expenditures  as 
might  be  made  and  ought  to  be  made  to  af- 
ford greatc'.-  protection  to  persons  engaged 
in  service  will  be  deferred  to  a  more  con- 
venient season,  and  in  the  meantime  in- 
juries will  be  sustained  that  might  have 
been  avoided.  When  forced  to  the  alterna- 
tive of  losing  his  situation  or  working  with 
defective  tools  or  in  a  situation  that  might 
be  made  safer,  many  an  employee  will  choose 
the  latter.  Besides,  many  servants,  espe- 
cially those  who  are  most  worthy,  will  hesi- 
tate to  make  a  demand  for  better  and  safer 
implements  when  they  ought  to  be  supplied, 
or  to  have  the  place  where  they  work  nmde 
safer,  for  fear  of  fall'^ig  into  disfavor  with 
their  employers  and  being  classed  as  mal- 
contents and  grumblers.  Another  large  class 
of  persons  who  are  young  and  venturesome, 
or  by  disposition  and  temperament  are  not 
prone  to  anticipate  injuries  or  to  appre- 
ciate dangers  to  which  they  are  exposed,  will 
continue  to  work  with  tools  or  appliances 
when  they  have  become  unsafe,  utterly  im- 
conscious  of  the  risks  which  they  incur. 
Take  the  case  at  bar  as  an  example.  It  is 
by  no  means  improbable  that  the  plaintiff, 
although  she  worked  ten  or  fifteen  minutes 
each  day  at  the  forming  machine  with  the 
gearing  uncovered,  for  several  weeks  before 
sho  was  hurt,  had  never  thought  of  such 
an  accident  as  eventually  befell  her,  and 
had  never  had  a  realizing  sense  or  a  con- 
scious appreciation  of  the  danger  which  my 
associates  say,  with  so  much  confidence,  she 
must  have  had,  and  accordingly  decline  to 
permit  a  jury  to  pass  upon  the  question. 
And  yet  the  legislature  foresaw  that  such 
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an  accident  might  happen,  and  for  the  pro- 
tection of  persons  like  the  plaintiff  en- 
joii«ed  upon  the  defendant  company  the  duty 
of  covering  these  gearings  and  keeping  them 
covered  so  that  such  accidents  might  not 
happen.  In  other  words,  the  legislature 
made  it  the  duty  of  the  defendant  company 
to  protect  the  plaintiff  from  the  risk  to 
which  they  caused  her  to  be  exposed. 

On  grounds  of  public  policy,  therefore, 
and  to  insure  the  faithful  discharge  by  em* 
ployers  of  the  duty  which  the  law  de^'oIveA 
on  them,  and  to  prevent  them  from  forc- 
ing their  employees  to  assume  risks  which 
they  of  right  ought  to  assume,  the  law  ought 
to  be  as  it  was  devlared  by  the  learned  trial 
judge,  that  the  plaintiff  was  not  debarred 
from  recovering  compensation  for  the  in- 
juries which  she  sustained,  merely  by  rea- 
son of  the  fact  that  she  had  worked  at  the 
forming  machine  at  intervals  with  the  gear- 
ing uncovered,  unless  the  jury  believed  that 
the  risk  of  getting  hurt  was  so  grave  and 
imminent  that  a  person  of  ordinary  pru- 
dence would  not  have  incurred  it.  The  prin- 
ciple 80  enunciated  being  just,  both  as  it 
affects  masters  and  sen'ants,  in  that  it 
places  the  responsibility  for  defective  toob 
and  appliances  where  it  of  right  belongs, 
and  the  rule  announced  being  easy  of  appli- 
cation and  one  that  will  tend  to  the  protec- 
tion of  life  and  limb,  there  is,  in  my  judg- 
ment, abundant  authority  to  sustain  it. 

In  the  case  of  Northern  P.  R.  Co.  v.  Mare$f 
123  U.  S.  710,  717,  720,  31  L.  ed.  296,  300, 
301,  8  Sup.  Ct.  Rep.  321,  a  brakeman  in  the 
employ  of  a  railroad  company  had  been  in- 
jured in  consequence  of  the  negligence  of 
the  company  in  retaining  in  its  service  an 
engineer  who  was  known  to  be  careless  and 
negligent.  On  the  trial  of  the  case  the  de- 
fendant company  asked  the  court  to  instruct 
the  jury  that  "if  the  plaintiff  knew,  or  had 
the  opportunity  of  knowing,  before  his  fall 
from  the  car  in  question,  that  Bassett  [tite 
engineer]  was  an  unfit  or  unsafe  man  to  run 
the  engine  in  question,  in  that  case  it  was  the 
plaintiff's  duty  to  refuse  to  work  with  him 
any  longer,  and  his  failure  to  do  so  would 
prevent  him  from  recovering."  The  trial 
court  refused  this  instruction,  and  the  Su- 
preme Court  of  the  United  States,  speaking 
by  Mr.  Justice  Matthews,  said  that  the  trial 
judge  was  clearly  right  in  refusing  the  in- 
struction ;  that  the  duty  of  the  plaintiff  un- 
der the  circumstances  was  not  to  be  deter- 
mined by  the  single  fact  of  his  knowledge 
of  the  danger  he  incurred  by  continuing  to 
serve  with  a  co-employee  known  by  him  to 
be  an  unfit  and  incompetent  person;  that 
it  was  enough  for  the  court  to  say,  as  it 
did,  that  a  failure  of  the  plaintiff  to  re- 
fuse to  work,  in  view  of  the  knowledge 
which  he  had  of  the  engineer's  incompetency, 
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might  be  negligence  on  his  part»  and  that 
it  was  for  the  juiy  to  say,  from  all  the  at- 
tending circumstances,  whether  his  failure 
to  do  80  was  in  fact  contributory  negli- 
gence. 

In  the  case  of  Kane  v.  Northern  C.  R.  Co. 
128  U.  S.  91,  94,  32  L.  ed.  339,  341,  9  Sup. 
Ct.  Rep.  16,  the  plaintiff,  Kane,  had  been 
injured  by  reason  of  the  fact  that  a  step 
was  missing  from  one  of  the  cars  of  the 
train  upon  which  he  was  working,  which 
rendered  the  car  defective.  It  appeared  that 
the  plaintiff  became  aware  of  the  defect  in 
the  car  some  time  before  he  was  injured, 
and  that  after  such  knowledge  he  continued 
in  the  dischai-ge  of  his  regular  duties.  The 
Supreme  Court,  speaking  by  Mr.  Justice 
Harlan,  declared  that  it  could  not  be  said 
that  the  plaintiff  was  guilty  of  contributory 
n^ligenoe  in  staying  upon  the  train  in  the 
capacity  of  a  brakeman  after  he  had  ob- 
served that  the  step  was  missing  from  one 
of  the  cars;  that  an  employee  upon  a  rail- 
road owes  it  to  the  public  as  well  as  to  his 
employer  not  to  abandon  hia  post  unneces- 
sarily; and  that  the  danger  arising  from 
the  defective  car  waa  not  so  imminent  as  to 
subject  him  to  the  charge  of  recklessness  in 
remaining  at  his  post  under  the  circum- 
stances disclosed  in  that  case;  citing,  in 
support  of  his  statement  that  the  plaintiff 
waa  not  bound  to  quit  his  employer's  service 
unless  the  risk  of  getting  hurt  waa  immi- 
nent, the  previous  decision  of  the  Supreme 
Court  of  the  United  States,  in  Hough  v. 
TcMS  d  P.  R,  Co.  100  U.  S.  213,  224,  225, 
26  L.  ed.  612,  617. 

In  the  case  of  Southern  P.  Co.  v.  Year- 
gin,  48  C.  C.  A.  497,  109  Fed.  436,  this 
court  expressly  decided  that  a  servant  ought 
not  to  be  regarded  as  having  assumed  the 
risk  of  injury  merely  because  he  remains  in 
service  with  knowledge  that  certain  imple- 
ments and  appliances  are  out  of  repair,  or 
that  there  is  a  defect  in  equipm^it;  that  the 
true  test  by  which  to  determine,  in  such 
cases,  whether  the  servant  is  entitled  to  re- 
cox-er  because  of  the  defect,  is  to  ascertain 
whether  tlie  risk  which  he  incurred  by  work- 
ing with  defective  tools  or  appliances  was 
so  obvious  and  imminent  that  a  prudent  per- 
son would  not  have  incurred  it.  Reasons 
were  stated  at  considerable  length,  in  that 
opinion,  why  this  should  be  the  rule,  and 
why  a  servant,  when  he  discovers  a  defect 
in  tools  and  appliances,  should  not  be  com- 
pelled to  quit  his  master's  service  or  else  be 
held  to  have  assumed  the  risk  of  getting 
hurt.  An  application  for  a  writ  of  certior- 
ari was  made  in  that  case  to  the  Supreme 
Court,  which  was  supported  by  a  citation  of 
nearly  all  of  the  numerous  cases  which  my 
associates  have  collected  with  so  much  in- 
dustry' to  support  the  views  expressed  In 
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the  majority  opinion;  but  the  Supreme  Court 
of  the  United  States  denied  the  writ,  being 
satisfied,  apparently,  that  the  views  ex- 
pressed by  this  court  were  not  unreasonable 
or  unjust,  nor  so  far  contrary  to  estab- 
lished rules  of  law  as  to  require  correction 
by  that  tribunal.  Southern  P.  Co.  v.  Year- 
gin,  183  U.  S.  695,  46  L.  ed.  394,  22  Sup. 
Ct.  Rep.  932. 

In  the  case  of  Patterson  v.  Pittsburg  d  C. 
R.  Co.  76  Pa.  389,  393,  394,  18  Am.  Rep. 
412,  it  was  held  by  the  supreme  court  of 
Pennsylvania  that,  if  the  instrumentality 
by  which  a  servant  is  required  to  perform 
his  duty  is  so  obviously  and  imminently 
dangerous  that  a  man  of  common  prudence 
would  refuse  to  use  it,  the  master  cannot 
be  held  liable  for  the  resulting  damage.  In 
such  a  case,  the  court  said:  "The  law  ad- 
judges the  servant  guilty  of  concurrent  neg- 
ligence, and  will  refuse  him  that  aid  to 
which  he  otherwise  would  be  entitled.  But 
where,  the  servant,  in  obedience  to  the  re- 
quirement of  the  master,  incurs  the  risk  of 
machinery  which,  though  dangerous,  is  not 
so  much  so  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  it  may  be 
safely  used  by  extraordinary  caution  or 
9kill,  the  rule  is  different.  In  such  case 
the  master  is  liable  for  a  resulting  acci- 
dent." 

In  the  case  of  Ford  v.  Fitchhurg  R,  Co, 
110  Mass.  240,  14  Am.  Rep.  598,  it  was  held 
that  an  engineer  was  not  disabled  from  re- 
covering against  his  employer,  he  having 
continued  to  use  an  engine  with  knowledge 
that  it  was  not  in  good  working  order  and 
that  it  was  in  some  respects  defective,  al- 
though he  sustained  injuries  in  consequence 
of  using  it  notwithstanding  the  defects.  The 
court  remarked,  in  substance,  that  the  fact 
that  he  had  run  the  engine  over  the  road 
with  knowledge  that  it  was  in  a  defective 
condition  was  not  conclusive  evidence  of 
want  of  due  care  on  his  part,  and  it  was 
not  even  suggested  that  because  he  had  done 
so  he  had  assumed  the  risk  of  getting  hurt. 

In  the  case  of  Lee  v.  Smart,  45  Neb.  318, 
63  N.  W.  940,  it  was  held  tliat  where  a  serv- 
ant, in  obedience  to  the  requirements  of  his 
master,  incurs  the  risk  of  machinery  or  ap- 
pliances which,  although  dangerous,  are  not 
of  such  a  character  that  they  may  not  be 
safely  used  by  the  exercise  of  reasonable 
skill  and  caution,  he  does  not,  as  a  matter 
of  law,  assume  the  risk  of  injury  from  ac- 
cident resulting  from  the  master's  negli- 
gence; citing  Sioux  City  d  P.  R.  Co.  v.  Fin- 
layson,  16  Neb.  578,  49  Am.  Rep.  724,  20 
N.  W.  860,  where  the  same  doctrine  is  an- 
nounced. 

In  the  case  of  Parker  v.  South  Carolina 
d  G.  R.  Co.  48  S.  C.  364,  26  S.  E.  669,  673, 
676,  the  court  held  that  an  instruction  was 
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properly  refused  >yhich  declared  "that  an 
employee  who  works  defective  machinery, 
knowing  the  defects,  assumes  the  risk,  and 
if  injured  from  such  defect  cannot  recover, 
even  if  his  employer  knows  it;"  while  it 
approved  of  an  instruction,  which  was  given 
hy  the  trial  court,  to  the  effect  that  if,  after 
working  with  machinery,  a  servant  finds 
that  it  is  unsoimd  or  defective  to  such  an 
extent  that  a  prudent  person  would  not  use 
it,  then  he  would  assume  the  risk  of  injury 
by  using  it  under  such  circumstances. 

Moreover,  in  Buswell  cm  Personal  In- 
juries, at  S  207^  the  learned  author  says, 
with  respect  to  defects  in  tools^  machinery, 
and  appliances  which  the  servant  has  an  op- 
portunity to  detect^  that  '*the  authorities 
are  not  agreed  upon  the  question  whether 
the  employee  assumes  absolutely  the  risk 
of  injury  from  apparent  defects  in  ma- 
chinery or  appliances  which  are  caused  by 
the  negligence  of  the  master;  but  it  is  be- 
lieved that  the  weight  of  modem  authority 
is  in  favor  of  the  rule  that  such  injuries 
are  not  to  be  included  in  the  ordinary  risks 
of  the  employment,  and  that  this  rule  is 
justified  by  sound  reason.  It  is  to  be  coci- 
sidered  that  the  contract  between  the  mas- 
ter and  an  employee  is  reciprocal,  the  obli- 
gation on  the  part  of  the  master  being  to 
furnish  suitable  and  safe  means  for  doing 
the  work;  and  this  obligation,  independent 
of  any  contract,  rests  as  well  on  the  duty 
which  every  member  of  the  community  is 
imder,  not  to  expose  another  to  unnecessary 
danger."  Further  on  in  the  same  section  he 
remarks:  "It  would  seem  to  be  unreason- 
able to  say  that  the  employee  on  his  part 
contracts  to  take  the  risks  of  injury  caused 
by  the  breach  of  the  reciprocal  contract  (m 
the  part  of  the  master,  .  .  .  [or]  that 
injuries  caused  by  defects  in  the  means  fur- 
nished to  the  servant  to  do  his  work  are 
in  any  just  sense  incidental  to  the  employ- 
ment, since  the  law  justifies  the  servant  in 
assuming  that  proper  and  sufficient  appli- 
ances will  be  furnished  him.  It  is  appre- 
hended, therefore,  although  there  is  much 
confusion  in  the  expression  of  the  rules  on 
this  subject  in  some  of  the  cases,  that  the 
view  of  the  law  is  to  be  accepted  which  holds 
that  the  whole  question  in  such  cases  is 
whether  or  not  the  employee  has  been  guilty 
of  contributory  negligence  in  continuing  in 
his  employment  after  he  has  discovered  the 
existence  of  the  defect." 

And  in  Shearman  &  Redfield  on  the  Law 
of  Negligence,  at  S  211,  it  is  said:  ''The 
true  rule»  as  nearly  as  it  can  be  stated,  is 
that  a  servant  can  recover  for  an  injury  suf- 
ferred  from  defects  due  to  the  master's  fault 
of  which  he  had  notice,  if,  under  all  the  cir- 
cumstances, a  servant  of  ordinary  prudence, 
acting  with  such  prudence,  would,  under 
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similar  conditions,  have  continued  the  same 
work  under  the  same  risk;  but  not  other- 
wise." 

Relative  to  the  decision  of  this  court  in 
King  v.  Morgan,  48  G.  G.  A.  507,  109  Fed. 
446,  to  which  some  allusion  is  made  in  the 
majority  opinion,  this  may  be  said,  and  the 
same  remark  may  be  made  of  the  decision 
in  Southern  P.  Co,  v.  Seley,  152  U.  8.  145, 
38  L.  ed.  301,  14  Sup.  Gt.  Rep.  530,— that 
these  cases  were  correctly  decided  upon  the 
ground  that  the  defective  appliances,  to  wit, 
a  tamping  rod  in  one  case,  and  an  unblocked 
frog  in  the  other^  which  occasioned  the  in- 
juries complained  of,  were  not  only  in  use 
when  the  respective  plaintiffs  in  those  eases 
entered  the  employer's  service,  but  they  were 
implements  which  at  that  time  were  in  gen- 
eral use  by  other  persons  and  corporations 
engaged  in  a  like  business^  as  the  plaintiffs 
well  knew.  They  formed,  therefore,  one  of 
the  ordinary  risks  of  the  employment  which 
the  plaintiffs  assumed.  Besides,  as  the  mas- 
ter is  not  required  to  use  only  the  latest 
and  most  approved  tools  and  appliances,  but 
may  use  such  as  are  in  common  use  by  other 
people  engaged  in  like  employment  and  are 
regarded  as  reasonably  safe,  neither  of  the 
defendants  who  were  proceeded  against  in 
those  cases  could  properly  be  said  to  have 
been  guilty  of  culpable  negligence. 

The  defendant  c(»npany  having  failed  to 
perform  its  statutory  duty  of  keeping  the 
gearing  of  the  forming  madiine  covered,  and 
the  plaintiff  below  having  been  injured  by 
reason  of  such  neglect,  I  think,  for  the  rea- 
sons already  stated,  that  the  trial  court 
properly  advised  the  jury  that  she  might  re- 
cover, unless  the  risk  which  was  incurred 
by  working  in  proximity  to  the  uncovered 
gearing  was  so  great  and  imminent  that  a 
prudent  person  of  the  plaintiff's  age  and  in 
her  situation  would  not  have  incurred  it. 
In  the  case  of  Thomcu  v.  QuartermainCf  L. 
R.  18  Q.  B.  Div.  685,  696,  where  the  maxim, 
Volenti  non  fit  injuria,  seems  to  have  been 
first  prominently  applied  to  an  action  for 
personal  injuries,  Bowen,  L.  J.,  who  wrote 
the  majority  opinion  of  the  court  of  appeal, 
strongly  intimates  that  the  maxim  in  ques- 
tion cannot  be  invoked  by  an  employer  as 
a  defense  when,  as  in  this  case,  it  appears 
that  he  has  neglected  the  performance  of  a 
statutory  duty,  in  consequence  whereof  one 
of  his  servants  has  sustained  injury.  His 
language  is  as  follows:  "The  maxim,  be  it 
observed,  it  not  Soienti  non  fit  injuria,  but 
volenti.  It  is  plain  that  mere  knowledge 
may  not  be  a  conclusive  defense.  There 
may  be  a  perception  of  the  existence  of  the 
danger  without  oomprehension  of  the  risk, 
as  where  the  workmen  is  of  imperfect  intel- 
ligence, or,  though  he  knows  the  danger, 
remains  imperfectly  informed  as  to  its  na- 
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tun  and  extent.  There  may  again  be  con- 
eurrent  facts  which  justify  the  inquiry 
whether  the  risk,  though  known,  was  really 
encountered  voluntarily.  The  injured  per- 
son may  have  had  a  statutory  right  to  pro- 
tection, as  where  an  ac}  of  Parliament  re- 
quires machinery  to  be  fenced." 

I  am  also  of  opinion  that,  even  on  the 
theory  on  which  the  majority  decision  pro- 
ceeds, namely,  that,  where,  by  the  negligence 
of  the  master,  his  servant  has  been  exposed 
to  a  risk  of  injury  that  was  neither  great 
nor  imminent,  he  may,  by  continuing  at 
work  with  knowledge  of  the  danger,  be  held 
to  have  consented  or  agreed  to  assume  it, 
the  decision  of  my  associates  is  erroneous 
in  holding,  as  a  matter  of  law,  on  the  facts 
and  circumstances  of  the  case,  that  the 
plaintiff  did  voluntarily  agree  to  assume  the 
risk  to  which  she  was  exposed  by  the  ad- 
mitted fault  of  the  master,  and  in  with- 
drawing that  issue  from  the  jury.  When 
the  decision  in  Thomas  v.  Quartermaine, 
L.  R.  18  Q.  B.  Div.  685^  696,  was  first  an- 
nounced, it  was  assumed  by  many  that  as 
the  result  of  that  decision,  when  an  em- 
ployer succeeded,  in  a  personal  injury  case, 
in  showing  that  his  servant,  before  being 
hurt,  had  used  the  defective  tool  or  appli- 
ance which  occasioned  the  injury,  with 
knowledge  of  the  defect,  or  had  shown  that 
he  had  worked  in  an  unsafe  place  with 
knowledge  of  its  insecurity,  and  had  on  that 
account  sustained  injury,  he  was  immediate- 
ly absolved  from  all  liability  for  his  neg- 
lect, and  that  the  courts  must  perforce  de- 
clare, as  a  matter  of  law,  that  the  servant 
had  agreed  to  assume  the  risk.  It  was  very 
soon  discovered,  however, .  by  the  English 
judges,  that  this  doctrine  was  exceedingly 
unjust  to  employees,  and  that  it  would  en- 
able employers  to  shift  the  responsibility  for 
providing  unsafe  tools  and  appliances  upon 
their  servants.  Accordingly  in  the  case  of 
Yarmouth  v.  France,  L.  R.  19  Q.  B.  Div. 
647,  653,  657,  the  decision  in  Thomas  v. 
Quartermaine  was  carefully  analyzed,  and  it 
was  ruled,  with  much  emphasis,  that  the 
fact  that  a  servant  uses  a  defective  tool  or 
appliances,  with  knowledge  of  the  defect,  is 
not  sufiicicnt,  as  a  matter  of  law,  to  war- 
rant any  court  in  holding  that  he  agreed  to 
assume  the  risk.  Lord  Esher,  master  of  the 
roils,  who  delivered  the  majority  opinion  in 
Yarmoulh  v.  France,  said,  inter  alia:  "But 
does  the  maxim,  Volenti  non  fit  injuria,  go 
this  length,  that  the  mere  fact  of  the  work- 
man knowing  that  a  thing  is  dangerous,  and 
yet  using  it,  is  conclusive  to  show  that  he 
voluntarily  incurred  the  risk?  The  answer 
to  that  depends  (so  far  as  this  court  is 
concerned)  upon  whether  or  not  Thomas  v. 
Quartermaine  has  so  decided.  .  .  .  Tak- 
ing the  whole  of  that  judgment  together,  it 
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seems  to  me  to  amount  to  this :  That  mere 
knowledge  of  the  danger  will  not  do;  there 
must  be  an  assent  on  the  part  of  the  work- 
man to  accept  the  risk,  with  a  full  apprecia- 
tion of  its  extent,  to  bring  the  workman 
within  the  maxim,  Volenti  non  fit  in- 
juria. If  so,  that  is  a  question  of  fact. 
Here  the  judge  of  the  court  below  has  come 
to  the  conclusion  that  the  moment  it  ap- 
peared that  the  plaintiff  knew  and  appre- 
ciated the  danger,  and  did  not  at  once  quit 
the  defendants  employ,  he  came  within  the 
maxim,  and  was  therefore,  upon  the  au- 
thority of  Thomas  v.  Quartermaine,  disen- 
titled to  recover.  He  did  not  bring  his 
mind  to  bear  upon  the  motives  which  in- 
duced the  plaintiff  to  act  as  he  did,^ 
whether  he  relied  upon  the  foreman's  state- 
ment that  the  employer  would  be  respon- 
sible in  case  of  an  accident,  or  whether  he 
was  influenced  by  the  fear  of  being  thrown 
out  of  employ  if  he  disobeyed  the  fore- 
man's orders.  All  that  was  for  a  jury,  and 
the  judge  ought  to  have  applied  his  mind 
to  it.*' 

In  that  case  it  was  accordingly  held  that 
the  servant  might  recover  from  his  master, 
who  had  provided  him  with  a  vicious 
horse  to  be  driven  and  used  in  the  perform- 
ance of  his  daily  duties,  although  it  ap- 
peared that  the  servant  had  continued  to  use 
the  vicious  animal  long  after  he  had  become 
fully  conscious  of  the  fact  that  he  was  vi- 
cious and  unfit  to  be  used.  At  all  events 
it  was  decided  that  the  lower  court,  upon 
this  state  of  facts,  was  not  authorized  to 
say,  as  a  matter  of  law,  that  he  had  as- 
sumed the  risk  and  could  not  recover. 

To  the  same  effect  was  the  decision  in 
Thrussell  v.  Handyside,  L.  R.  20  Q.  B.  Div. 
359,  364,  where  it  was  said  by  the  court,  in- 
ter alia:  "It  cannot  be  said,  where  a  man 
is  lawfully  engaged  in  work  and  is  in  dan- 
ger of  dismissal  if  he  leaves  his  work,  that 
he  wilfully  incurs  any  risk  which  he  may  en- 
counter in  the  course  of  such  work,  and  here 
the  plaintiff  had  asked  the  defendants'  men 
to  take  care.  ...  If  the  plaintiff  could 
have  gone  away  from  the  dangerous  place 
without  incurring  the  risk  of  losing  his 
means  of  livelihood,  the  case  might  have 
been  different;  but  he  was  obliged  to  be 
there ;  his  poverty,  not  his  will,  consented  to 
incur  the  danger/* 

And  in  a  still  later  case.  Smith  v.  Baker 
[1891]  A.  C.  325,  which  was  decided  by  the 
House  of  Lords,  the  highest  judicial  author- 
ity in  England,  the  doctrine  announced  in 
Yarmouth  v.  France,  L.  R.  19  Q.  B.  Div.  647, 
653,  657,  was  reafiirmed.  In  that  case  it  ap- 
peared that  the  plaintiff  was  employed  to 
drill  holes  in  a  rock.  A  crane  was  set  up  in 
close  proximity  to  the  place  where  he 
worked^  so  that  the  arm  of  the  crane^  which 
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was  used  to  lift  stones,  swung  the  same  over 
the  plaintiff's  head,  and  he  was  injured  by 
a  falling  stone.  The  doctrine  was  invoked 
in  that  case  that  the  danger  incident  to  the 
situation  where  the  plaintiff  was  put  at 
work  was  obvious,  and  that  by  continuing 
to  work  in  the  presence  of  visible  dangers 
the  plaintiff  had  agreed  to  assume  that  risk. 
*  The  House  of  Lords,  with  only  one  dissent- 
ing voice,  held  that  the  question  whether  the 
plaintiff  had  undertaken  to  assume  the  risk, 
and  for  that  reason  was  not  entitled  to  re- 
cover, was  one  of  fact,  and  not  of  law,  and 
that  this  was  so  both  at  common  law  and  in 
cases  arising  under  the  employer's  liability 
act  of  1880,  under  which  that  case  arose. 
Some  paragraphs  of  the  decisions  of  the 
learned  judges  who  sat  in  that  case  in  the 
House  of  Lords  are  pertinent  here,  and  de- 
serve to  be  quoted.  For  example.  Lord  Wat- 
son, said  {vide  p.  355) :  ''When,  as  is  com- 
monly the  case,  his  acceptance  or  nonaccept- 
ance  of  the  risk  is  left  to  implication,  the 
workman  cannot  reasonably  be  held  to  have 
undertaken  it,  unless  he  knew  of  its  exist- 
ence and  appreciated,  or  had  the  means  of 
appreciating,  its  danger.  But  assuming  that 
he  did  so,  I  am  unable  to  accede  to  the  sug- 
gestion that  the  mere  fact  of  his  continuing 
at  his  work  with  such  knowledge  and  appre- 
ciation will  in  every  case  necessarily  imply 
his  acceptance.  Whether  it  will  have  that 
effect  or  not  depends,  in  my  opinion,  to  a 
considerable  extent  upon  the  nature  of  the 
risk  and  the  workman's  connection  with  it, 
as  well  as  upon  other  considerations  which 
must  vaiy  according  to  the  circumstances 
of  each  case.'*  Farther  on  in  his  opinion 
the  same  learned  judge  observed:  "In  the 
circumstances  of  this  case,  the  question 
whether  he  [the  plaintiff]  had  accepted  the 
risk  is  one  of  fact ;  there  is  no  arbitrary  rule 
of  law  which  decides  it."  Lord  Herschell 
observed  (vide  p.  362)  :  "Whatever  the  dan- 
gers of  the  employment  which  the  employed 
undertakes,  amongst  them  is  certainly  not 
to  be  numbered  the  risk  of  the  employer's 
negligence,  and  the  creation  or  enhance- 
ment of  danger  thereby  engendered.  If  then, 
the  employer  thus  fails  in  his  duty  towards 
the  employed,  I  do  not  think  that  because 
he  does  not  straightway  refuse  to  continue 
his  service  it  is  true  to  say  that  he  is  will- 
ing that  his  employer  should  thus  act  to- 
wards him.  I  believe  it  would  be  contrary 
to  fact  to  assert  that  he  either  invited  or 
assented  to  the  act  or  default  which  he 
complains  of  as  a  wrong,  and  I  know  of  no 
principle  of  law  which  compels  the  conclusion 
that  the  maxim,  Volenti  non  fit  injuria,  be- 
<>omes  applicable."  Farther  on  in  his  opin- 
ion, when  discussing  the  decision  in  Thomas 
V.  Quartermaine,  the  same  judge  observed 
that  if  it  was  assumed  in  tliat  case  "that 
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there  was  a  breach  of  duty  on  the  part  of  th« 
employer  in  not  having  the  vats  fenced, 
...  it  seems  to  me  that  it  must  have 
been  a  question  of  fact,  and  not  of  law, 
whether  the  plaintiff  underto(^  the  employ- 
ment with  an  appi^iation  of  the  risk  wbicb 
arose  on  the  occasion  in  question  from  the 
particular  nature  of  the  work  which  he  had 
to  perform.  If  the  effect  of  the  judgment 
be  that  the  mere  fact  that  the  plaintiff, 
after  he  knew  the  condition  of  the  premises, 
continued  to  work  and  did  not  quit  his  em- 
ployment, afforded  his  employer  an  answer 
to  the  action,  even  though  a  breach  of  duty 
on  his  part  was  made  out„  I  am  unable,  for 
the  reasons  I  have  given,  to  concur  in  the 
decision." 

The  same  view  of  the  question  under  dis- 
cussion has  been  taken  in  this  country.  For 
example,  in  Fitzgerald  v.  Connecticut  River 
Paper  Co.  155  Mass.  156,  31  Am.  St  Rep. 
537,  29  N.  E.  464,  it  appeared  that  an  em- 
ployee in  a  mill,  who  had  worked  there  i(x 
thirteen  years,  and  was  familiar  with  all  of 
the  surroundings,  in  attempting  to  go  down 
some  steps  which  were  covered  with  ice,  fell 
and  was  seriously  injured.  The  ioe  upon 
the  steps  was  caused  by  exhaust  steam  from 
an  engine  which  was  run  by  the  defendant 
company,  which  fell  upon  the  steps  and 
froze,  and  the  plaintiff  knew  the  steps  to 
be  icy  and  more  or  less  slippery  in  the 
winter  season,  and  that  at  the  time  she  was 
hurt  she  was  going  down  the  steps  with  a 
dinner  pail  in  one  hand  and  holding  onto 
the  railing  with  the  other.  It  was  held  by 
the  supreme  judicial  court  of  Massachusetts 
in  an  elaborate  decision,  that  the  question 
whether  the  plaintiff  had  assumed  the  risk 
in  question  was  a  question  of  fact  for  the 
jury,  and  that  it  could  not  be  said,  as  a 
matter  of  law,  that  she  appreciated  the  risk 
and  agreed  to  assume  it.  Also  in  the  case 
of  Mahoney  v.  Dore,  155  Mass.  513,  30  N. 
E.  366,  it  appeared  that  the  plaintiff,  a 
servant  girl,  had  fallen  down  a  flight  of 
steps  in  consequence  of  sleet  and  ice  which 
had  formed  thereon  because  the  defaidant 
had  suffered  a  skylight  over  the  steps  to  be- 
come broken,  thus  permitting  the  sleet  to 
form  on  the  steps.  It  further  appeared 
that  the  plaintiff  had  gone  down  the  steps 
once  before,  that  evening,  and  knew  that 
they  were  slippery,  and  that  when  she  fell 
she  had  hold  of  the  railing  and  was  trying 
to  go  down  safely.  The  court  held  on  this 
state  of  facts  that  the  question  whether  the 
plaintiff  had  assumed  the  risk  of  injury  by 
going  down  the  steps,  in  their  known  icy 
condition,  was  properly  submitted  to  the 
jury. 

See,  also,  to  the  same  effect,  Wuotilla  v- 
Duluth  Lumber  Co.  37  Minn.  153,  5  Am.  St. 
Rep.  832,  33  N.  W.  551,  where  it  was  held 
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that  the  fact  that  a  servant  knows  of  the  de- 
tective condition  of  the  instrumentalities 
with  which  he  works  does  not  necessarily 
charge  him  with  contributory  negligence  or 
the  assumption  of  the  risks  growing  out  of 
such  defects,  and  that  it  is  the  right  of  a 
jury  to  determine  these  questions.  See, 
also,  Pennsylvania  R,  Co.  v.  Jones,  123  Fed. 
753,  756;  Thorpe  v.  Missouri  P.  R.  Co,  89 
Mo.  650,  662,  663,  68  Am.  Rep.  120,  2  S.  W. 
3;  Hafnilton  t.  Rich  Hill  Coal  Min.  Co,  108 
Mo.  364,  375,  376,  18  S.  W.  977;  Myers  v. 
Hudson  Iron  Co.  150  Mass.  125,  134,  15  Am. 
St.  Rep,  176,  22  N.  E.  631 ;  Ferren  v.  Old 
Colony  R.  Co,  143  Mass.  197,  200,  9  N.  E. 
608. 

I  do  not  deny  that  there  are  cases  where 
some  courts  have  held  that  the  risk  en- 
countered by  a  servant  in  using  a  defective 
implement  or  appliance  was  so  obvious  that 
he  must  have  appreciated  it  fully,  and  for 
that  reason  have  declared  that  he  assumed  it ; 
but  I  maintain  that  in  case  of  a  clear  omission 
of  duty  by  an  employer  which  has  occasioned 
an  injury,  where  an  inference  is  to  be  drawn 
from  facts  and  circumstances  that  a  servant 
appreciated  the  risk  incident  thereto  and 
voluntarily  agreed  to  assume  it,  the  in- 
ference is  essentially  one  of  fact,  and  should 
be  drawn  by  a  jury,  who  are  usually  as  well 
acquainted  as  judges  with  the  motives  which 
prompt  human  action,  and  who,  in  such 
cases  as  the  one  supposed,  are  quite  as  like- 
ly to  form  a  correct  conclusion.  I  have  al- 
ready remarked,  and  I  repeat  the  thought, 
that  it  is  not  at  all  improbable  that  the 
plaintiff  in  this  case  had  never  considered 
the  fact  that  her  hand  might  slip  between 
these  uncovered  cogs  and  be  crushed.  I 
have  little  doubt  that  a  jury  of  reasonable 
men  would  have  found  without  hesitation 
that  she  had  never  foreseen  that  such  an  ac- 
cident might  happen,  and  hence  did  not  in 


fact  appreciate  the  risk.  She  was  com- 
paratively young,  and  at  an  age  when 
persons  like  her,  in  the  course  of  their  daily 
work,  are  not  given  to  thoughts  of  lurking 
dangers.  It  is  certain,  I  think,  that  she 
never  thought  of  agreeing  with  ber  employer 
to  assume  the  lurking  danger  to  which  she 
was  in  fact  exposed,  and  to  absolve  her  em- 
ployer from  all  bUme.  The  legislature, 
however,  appreciated  the  danger  which  she 
and  tliousands  of  others  like  her  might  un- 
wittingly insur,  and  how  they  would 
naturally  act, — permitting  their  employers 
to  make  such  provision  for  their  safety  as 
they  saw  fit,  neither  making  any  complaints 
on  that  account,  nor  quitting  their  employ- 
ment. It  accordingly  said  to  employers, 
"You  must  cover  machinery  which  may  oc- 
casion injury  when  you  can  do  so  easily,  and 
thus  protect  your  servants  from  unneces- 
sary risks."  If  such  a  duty  can  be  evaded 
by  voluntary  agreements  made  by  employ- 
ers with  their  employees,  and  by  impli- 
cation only,  then  the  existence  of  such  agree- 
ments, when  alleged,  should  be  found  by  a 
jury.  In  no  other  way,  in  my  judgment, 
will  such  statutes  prove  effective  for  the 
protection  of  human  life. 

This  opinion  has  already  been  extended  to 
unusual  length.  It  is  of  greater  length 
than  a  dissenting  opinion  in  a  personal 
injury  case,  or  a  majority  opinion,  for  that 
matter,  ought  to  be.  But  the  questions  in- 
volved are  important  and  will  affect  the 
rights  of  very  many  litigants,  and  on  that 
account  I  desire  to  place  on  record  a  plain 
statement  of  the  reasons  why  I  dissent  from 
doctrines  which  seem  to  me  to  have  been 
formulated  with  an  eye  mainly  to  the  pro- 
tection of  employers  and  with  too  little  re- 
gard for  the  situation  and  rights  of  em- 
ployees. 


SUPREME  COURT  OP  THE  UNITED  STATES. 


State  of  MISSOURI,  ew  rel.  William  Pres- 
ton HILL,  Plff.  in  Err., 

V. 

Alexander  M.  DOGKERY  et  al. 

(191  U.  8.  165.) 
1.    Tke  Jvdvmeiit   of   a   state   board   of 


eqiitallaatlon  of  Missouri,  which  has  laid 
a  Bubstnntial  tax  upon  corporations  therein, 
Is  final  under  the  Missouri  Constitution  and 
statutes. 
2.  A  taxpayer  wlio  admits  tliat  bis 
Ofm  tax  Is  correct  cannot,  on  the  ground 
that  he  will  be  deprived  of  his  property  with- 
out due  process  of  law,  and  denied  the  equal 
protection  of  the  laws,  contrary  to  the  14th 


NOTB. — What  questions  the  Federal  Supreme 
Court  toiU  consider  in  reviewing  the  judg- 
mei^ts  of  state  courts, 

I.  The  general  rule,  672. 
II.  Particular  questions  not  reviewable, 

a.  2fon-Pederal  questions  in  general,  57^. 

b.  Statutory  construction,  675. 

c.  Validity  of  state  legislation,  676. 

d.  Questions  not  involved  in  the  record, 

576, 
63  L.  R.  A, 


II. — continued. 

e.  Questions  of  fact,  577. 

f.  Miscellaneous,  678. 

III.  T)ie  rule  where  constitutional  rights  are 
involved. 

a.  Impairment    of    contract    obligationSa 

578. 

b.  Full  faith  and  credit,  580. 

c.  Due  process  of  law,  681. 

d.  Equal  protection  of  the  laws,  581. 
IV.  Conclusion,  682. ' 
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Amendmidit  of  the  ConBtltutlon  of  the  United 
States,  have  a  writ  of  error  from  the  United 
States  Supreme  Court  to  review  a  construc- 
tion by  the  supreme  court  of  the  state  of  the 
statutes  thereof,  as  exempting  In  whole  or  In 
part  certain  corporations  from  the  payment 
of  taxes. 
8.  Qaeatlons  under  tlie  state  Conatltn- 
tlou  and  laws  cannot  be  considered  on  a 
writ  of  error  to  a  state  court,  as  they  might 
be  on  error  to  an  inferior  Federal  court. 

(November  16,  1903.) 

IP  RROR  to  the  Supreme  Court  of  the  State 
i  of  Missouri  to  review  a  judgment  quash- 
ing an  alternative  writ  of  mandamus  to  the 
state  board  of  equalization.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Messrs,  Edward  P.  Jolmsoii,  Frank  K. 
Ryan,  and  William  Preston  Hill  for 
plaintiff  in  error. 

Messrs.  Edward  O.  Grow  and  Brnoe 
Bamett  for  defendants  in  error. 


Holates,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  Missouri,  upon  a  judgment  quashing 
an  alternative  writ  of  mandamus  to  the  state 
board  of  equalization.  The  petition  alleges 
that  the  board,  instead  of  assessing  the  total 
actual  cash  value  of  the  taxable  property  of 
certain  railroad,  bridge,  telephone,  telegraph, 
and  express  companies,  made  pretended, 
fraudulent,  inadequate,  and  not  uniform  as- 
sessments upon  such  property,  at  valaatioDs 
varying  from  about  a  quarter  to  48  per  eent 
of  the  actual  value,  except  that  of  the 
express  companies,  which  they  did  not  assess 
at  all.  It  alleges  that  in  this  way  the  peti- 
tioner will  be  deprived  of  his  property  with- 
out due  process  of  law,  and  will  be  denied  the 
equal  protection  of  the  laws,  contrary  to  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  The  motion  to  quash  denied 
the  jurisdiction  of  the  supreme  court  of  Mis- 


1.  The  general  ntle. 

From  the  beginning  the  Federal  Supreme 
Court  has  uniformly  been  of  the  opinion  that 
on  writs  of  error  to  state  courts  the  scope 
ot  its  review  was  restricted  to  the  correction  of 
errors  committed  by  those  courts  in  the  de- 
cision of  Federal  questions.  Martin  v.  Hun- 
ter, 1  Wheat.  304,  4  L.  ed.  97;  Matthews  v. 
Zane,  7  Wheat  164,  0  L.  ed.  425 ;  Montgomery 
V.  Hernandez,  12  Wheat  129,  6  L.  ed.  575; 
Wallace  v.  Parker,  6  Pet  680,  8  L.  ed.  543; 
Udell  V.  Davidson,  7  How.  769,  12  L.  ed.  907 ; 
Jk'oIIard  V.  Klbbe.  14  Pet  353,  10  L.  ed.  490; 
Doe  eg  dem.  Barbarle  v.  Bslava,  9  How.  421, 
13  L.  ed.  200 ;  Lytle  v.  Arkansas,  22  How.  193, 
16  L.   ed.   306. 

This  view  was  clearly  demanded  by  the  pro- 
vision in  the  25th  section  of  the  Judiciary  act 
of  1789,  that  no  other  error  shall  be  assigned 
or  regarded  as  a  ground  of  reversal  than  such 
as  appears  on  the  face  of  the  record  and  Im- 
mediately respects  the  questions  of  the  valid- 
ity or  construction  of  the  Federal  Constitution, 
treaties,  statutes,  commissions,  or  authorities 
in  dispute. 

The  omission  of  this  restrictive  clause  from 
the  act  of  February  5,  1867,  f  2,  which  operated 
as  a  repeal  of  the  original  section,  did  not  af- 
fect this  rule.  Murdock  v.  Memphis,  20  Wall. 
590.  22  L.  ed.  429. 

And  the  rule  Is  the  same  under  the  present 
statute  (U.  S.  Rev.  Stat  f  709,  V,  S.  Comp. 
Stat.  1901,  p.  575)  from  which  is  omitted  the 
phrase,  "In  the  same  manner  and  under  the 
same  regulations,"  previously  used  In  connec- 
tion with  the  resemblance  of  this  Jurisdiction 
to  that  exercised  over  the  Inferior  Federal 
courts,  retaining  on  this  point  only  the  words : 
"The  writ  shall  have  the  same  effect  as  if  the 
Judgment  or  decree  complained  of  had  been 
rendered  or  passed  In  a  court  of  the  United 
States."  Martin  v.  Marks,  97  U.  S.  345,  24  L. 
ed.   940 ;  Myrick  v.   Thompson,  99  U.   S.  291, 

25  L.  ed.  324;  Mcl^aughlln  v.  Fowler,  154  U. 
S.  663.  Appz.  and  26  L.  ed.  176,  14  Sup.  Ct. 
Rep.  1192;  Swope  v.  Lefflngwell,  105  U.  S.  3, 

26  L.  ed.  939 ;  Allen  v.  McVeigh,  107  U.  S.  433. 

27  L.  ed.  572,  2  Sup.  Ct  Rep.  558 ;  Buena  YisU 
63  L.  R.  A. 


County  V.  Iowa  Falls  &  S.  C.  B.  Co.  112  U.  S. 
165,  28  L.  ed.  680,  5  Sup.  Ct  Rep.  84 ;  Rich- 
mond Mln.  Co.  V.  Rose,  114  U.  S.  576,  29  L.  ed 
273,  5  Sup.  Ct  Rep.  1055;  Renaud  v.  Abbott, 
116  U.  S.  277,  29  L.  ed.  629,  6  Sup.  Ct  Rep. 
1194 ;  Ylck  Wo.  v.  Hopkins,  118  U.  S.  356.  30 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064 ;  Hannibal  k 
St  J.  R.  Co.  V.  Missouri  River  Packet  Co. 
125  U.  S.  260,  81  L.  ed.  731,  8  Sup.  Ct  Rep. 
874 ;  Lent  v.  Tlllson,  140  U.  S.  816,  35  L.  ed. 
419,  11  Sup.  Ct  Rep.  825;  Cornell  University 
V.  FIske,  136  U.  S.  152,  84  L.  ed.  427,  10  Sap. 
Ct  Rep.  775 ;  Ashley  v.  Ryan,  153  U.  S.  438, 
88  L.  ed.  778,  4  Inters.  Com.  Rep.  664,  14  Sup. 
Ct  Rep.  865 ;  Grand  Rapids  &  I.  R.  Co.  v.  But- 
ler, 159  U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct 
Rep.  991 ;  Central  P.  R.  Co.  v.  California,  162 
U.  S.  91,  40  L.  ed.  903,  16  Sup.  Ct  Rep.  766; 
Great  Western  Teleg.  Co.  v.  Purdy.  162  U.  S. 
829,  40  L.  ed.  986,  16  Sup.  Ct  Rep.  810 ;  Good- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725. 
20  Sup.  Ct.  Rep.  683 ;  Forsyth  v.  Vehmeyer,  177 
U.  S.  177,  44  L.  ed.  723,  20  Sup.  Ct  Rep.  623 : 
Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180  U. 
S.  26,  45  L.  ed.  408,  21  Sup.  Ct.  Rep.  282; 
McDonald  v.  Massachusetts,  180  U.  S.  311.  45 
L.  ed.  542,  21  Sup.  Ct  Rep.  389;  Mobile 
Transp.  Co.  v.  Mobile,  187  U.  S.  479.  37  L.  ed. 
266,  23  Sup.  Ct  Rep.  170;  Commercial  Pub. 
Co.  V.  Beckwlth,  188  U.  S.  567,  47  L.  ed.  598, 
23  Sup.  Ct  Rep.  882;  Missodbi  ea  reL  Hill 

V.    DOCKAtT. 

The  term  "Federal  question,"  as  was  pohited 
out  in  the  note  to  Apex  Transp.  Ca  v.  Gar- 
bade,  62  L.  R.  A.  513,  is  constantly  employed 
by  the  Federal  Supreme  Court  to  designate  the 
controversy  essential  to  support  a  writ  of  error 
from  that  court  to  the  state  court  The  rule 
as  established  by  the  above  decisions  practi- 
cally amounts,  therefore,  to  a  declaration  that 
only  such  questions  can  be  considered  on  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court  as  would.  If  staiidlng  alone  hi 
the  case,  support  the  writ  of  error.  For  a 
full  review  of  this  question  the  reader  is  re- 
ferred to  the  note  Just  mentioned. 

This  doctrine  does  not  preclude  the  Federal 
Supreme  Court,  where  a  right  Is  set  up  In  the 
state  court  under  an  act  of  Congress,  from  re- 
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Bouri  to  issue  the  writ»  and  also  the  suffi- 
ciency of  the  grounds  on  which  the  writ  was 
allowed.  The  court  sustained  the  motion 
without  an  opinion  or  statement  of  reasons. 
For  all  that  appears,  the  oourt  may  have 
quashed  the  writ  on  grounds  of  local  prac- 
tice. But  if  this  consideration  be  laid  on  one 
side,  it  is  impossible  to  say  that  the  board  of 
equalization  has  not  acted  with  regard  to 
those  companies  which  it  has  assessed.  It 
has  laid  substantial  tax  upon  them.  Its 
judgment  is  final  under  the  Missouri  Consti- 
tution and  statutes.  Mo.  Const,  art.  10,  8 
IS;  Sev.  Stat.  {§  9344,  0356;  Stat.  1901,  p. 
232.  If,  nevertheless,  we  assume  that  man- 
damus would  lie  upon  a  clear  case  of  fraud 
adequately  alleged  and  proved  {StcUe  Bd,  of 
EqtMUgation  v.  People,  191  Dl.  628,  639,  68 
L.  R.  A.  513,  61  N.  E.  339),  it  would  be  a 
strong  thing  to  revise  the  judgment  of  the 
board  on  the  strength  of  allegations  of 
undervaluations,    and    the   single   adjective 


"fraudulent"  without  more  specific  allega- 
tions of  fact.  State  ex  rel.  Gottlieb  v.  West- 
em  U,  Teleg,  Co,  165  Mo.  502,  616,  517,  65  S. 
W.  775;  State  ex  rel.  Folk  v.  Talty,  166  Mo. 
529,  560,  66  S.  W.  361;  Manchester  v.  Fur- 
nald,  71  N.  H.  153,  168,  51  Atl.  657;  Knight 
V.  Thomas,  93  Me.  494,  45  Atl.  499;  Maish  v. 
Arizona,  164  U.  S.  699,  611,  41  L.  ed.  567, 
571,  17  Sup.  Ct.  Rep.  193;  Pittsburgh,  C.  C. 
d^  St.  L.  JK.  Co,  V.  Backus,  154  U.  S.  421,  434, 
438,  38  L.  ed.  1031,  1039,  1040,  14  Sup.  Ct. 
Rep.  1114.  See  Fogg  v.  Blair,  139  U.  S.  118, 
127,  35  L.  ed.  104,  107,  11  Sup.  Ct.  Rep.  476. 
However  this  may  be,  the  petitioner  ad- 
mitted at  the  argument  that  his  own  tax  was 
correct,  and  that  he  would  have  had  no  case 
under  the  J4th  Amendment  if  the  companies 
hacl  been  exempted  altogether.  Magoun  v. 
IlUnois  Trust  d  Bav.  Bank,  170  U.  S.  283, 
293-295,  42  L.  ed.  1037,  1043,  18  Sup.  Ct. 
Rep.  594;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  662,  46  L.  ed.  679,  690,  22  Sup. 


examining,  on  writ  of  error  to  tliat  court,  any 
matter  of  law  found  in  the  record  decided  by 
that  court  bearing  on  the  right.  Republican 
Hirer  Bridge  Co.  v.  Kansas  P.  R.  Co.  92  U.  8. 
315.  23  L.  ed.  515. 

And  where  jurisdiction  to  review  a  state- 
court  Judgment  has  been  acquired  by  the  Su- 
preme Court  of  the  United  States  because  such 
decision  was  adverse  to  a  title  claimed  under 
an  act  of  Congress,  that  court  may  look  into 
the  Spanish  concession  to  plaintiff  In  error  for 
the  purpose  of  construing  and  applying  the  act 
of  CoDgrees  on  which  the  controversy  depends. 
Chouteau  v.  Eckhart,  2  How.  844,  11  L.  ed. 
293;  Pollard  v.  Kibbe,  14  Pet  353,  10  L.  ed. 
400. 

So  far  as  the  judgment  of  a  state  court 
against  the  validity  of  an  authority  set  up  un- 
der the  United  States  as  a  defense  by  olBcers 
of  the  United  States  necessarily  Involves  the 
decision  of  a  question  of  law,  it  presents  a 
question  for  review  by  the  Supreme  Court  of 
the  United  States,  whether  that  question  de- 
pends upon  Federal  or  non-Federal  law. 
UcNuIta  V.  Lochrldge,  141  U.  S.  827,  35  L.  ed. 
796,  12  Sup.  Ct.  Rep.  11 ;  Stanley  v.  Schwalby, 
162  U.  S.  255,  40  L.  ed.  960.  16  Sup.  Ct  Rep. 
754;  Dushane  v.  Beall,  161  U.  S.  518,  40  L. 
ed.  791.  16  Sup.  Ct.  Rep.  637. 

Etherldge  v.  Sperry,  189  U.  S.  266.  36  L.  ed. 
171,  11  Sup.  Ct  Rep.  565,  furnishes  an  Illus- 
tration of  this  rule.  Here  the  Supreme  Court 
of  the  United  States,  In  reviewing  the  judg- 
ment of  a  state  court  in  favor  of  chattel  mort- 
gagees, as  against  a  United  States  marshal 
who  took  the  goods  on  an  attachment,  appar- 
ently regarded  the  question  whether  such  mort- 
gages were  valid  as  properly  before  It  for  de- 
termination, although,  for  the  purposes  of  such 
determination,  it  accepted  the  settled  law  of 
the  state  as  established  by  the  decision  of  Its 
highest  court  as  decisive. 

II.  ParHeular  qvesiUms  not  reviewable. 

a.  2f<m-Federal  questions  in  general. 

The  question  whether  one  not  a  party  to  a 
marshal's  bond  given  to  the  United  States  can 
maintain  a  suit  upon  it  in  his  own  name  wlth- 
•63L.  R.  A. 


out  suing  In  the  name  of  the  United  States  for 
his  use  cannot  be  examined  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error  to 
the  state  court  where  the  plaintiff  in  error 
did  not  uid  could  not  claim  any  right  title, 
privilege,  or  exemption  by  or  under  the  mar- 
shal's bond,  or  any  act  of  Congress  giving 
authority  to  sue  the  obligors  for  a  breach  of 
the  condition.  Montgomery  v.  Hernandez,  12 
Wheat  129,  6  L.  ed.  676. 

Whether  fees  voluntarily  paid  to  the  United 
States  shipping  commissioner  can  be  recovered 
back  If  no  objection  was  made  at  the  time  to 
their  payment  is  not  a  question  of  Federal  law 
.which  can  be  reviewed  on  writ  of  error  to  a 
state  court  Young  v.  American  S.  S.  Co.  106 
U.  S.  41,  26  L.  ed.  966.' 

The  Supreme  Court  of  the  United  States  on 
writ  of  error  to  the  highest  court  of  a  state 
is  bound  by  the  decision  of  that  court  on  a 
question  of  compliance  with  the  state  statute 
In  relation  to  taxes,  form  of  assessment  and 
oath  of  assessors.  Palmer  v.  McMahon.  133 
U.  S.  660,  33  L.  ed.  772,  10  Sup.  Ct  Rep.  324. 

The  decision  of  the  state  court  upon  the  ques- 
tion whether  a  city,  in  taking  part  of  a  state 
canal  for  street  purposes  under  a  legislative 
grant  has  acted  in  excess  of  such  grant  and 
so  violated  its  provisions  as  to  render  Itself 
liable  for  damages  on  that  account  is  not  re- 
viewable on  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  that  court.  Fox 
V.  Cincinnati,  104  U.  S.  783,  26  U  ed.  928. 

It  Is  not  the  province  of  the  Supreme  Court 
of  the  United  States  on  error  to  a  state  court 
to  Inquire  whether  a  compromise  of  a  suit  by 
a  county  against  a  railroad  company  was  or 
was  not  in  violation  of  the  state  laws.  Mills 
County  V.  Burlington  ft  M.  River  R.  Co.  107  U. 
S.  657.  27  L.  ed.  578,  2  Sup.  Ct  Rep.  654. 

Or  to  inquire  whether  any  fraud  or  excess 
of  authority  was  committed  by  the  agents  of  a 
county  in  making  such  a  compromise.    Ibid. 

The  decision  by  a  state  court  that  the  pur- 
pose for  which  a  corporation  is  formed  Is  not 
lawful,  or  that  the  good  faith  of  Its  officers  is 
immaterial  on  the  question  of  such  legality,  is 
a  matter  of  local  law,  and  is  not  reviewable  by 
the  Supreme  Court  of  the  United  States  on  writ 
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Ct.  Rep.  431.  But  his  rights  under  that 
amendment  turn  on  the  power  of  the  state, 
no  matter  by  what  organ  it  acts.  Virginia  v. 
Rive8,  100  U.  S.  313,  318,  25  L.  ed.  667,  669. 
Therefore,  if  the  supreme  court  of  the  state 
construed  the  statutes  as  exempting  express 
companies  from  this  tax,  and  substituting  an- 
other, as  it  is  argued  on  behalf  of  the  defend- 
ants in  error  that  the  statutes  do,  the  peti- 
tioner cannot  complain  here.  For  the  l^is- 
lature  could  exempt  them,  and  the  question 
whether  it  has  done  so  or  not  is  for  the  state 
courts  to  decide  in  their  construction  of  its 
acts.  Furthermore,  if  the  state  could 
grant    a   total    exemption    it    could   grant 


a  partial  exemption,  and  if  it  has  done 
so,  de  faoto,  through  its  officers,  the 
petitioner  cannot  come  here  on  an  al- 
legation that  the  officers  acted  as  they  did 
without  the  authority  of  the  state.  That, 
again,  is  for  the  state  court  to  decide.  The 
petitioner  has  no  case  under  the  Constitution 
of  the  United  States,  and  nothing  else  is 
open.  This  is  a  writ  of  error  to  a  state 
court,  so  that  questions  under  the  state  Con- 
stitution and  laws  cannot  be  considered,  as 
they  might  be  on  error  to  a  subordinate  oourt 
of  the  United  States. 
Jvdgmcnt  affirmed. 


of  error.  New  Orleans  Debenture  Redemption 
Co.  V.  Louisiana,  180  U.  8.  820,  45  U  ed.  650, 
21  Sup.  CL  Rep.  378. 

Error  in  the  estimate  of  the  amount  of  cap- 
ital stock  employed  by  a  foreign  corporation 
within  the  state,  and  snbject  to  taxation  there- 
in, docs  not  present  a  Federal  question  for  the 
consideration  of  the  Supreme-  Court  of '  the 
United  States  on  writ  of  error  to  a  state 
court.  New  York  ▼.  Roberts,  171  U.  8.  658, 
48  L.  ed.  828.  19  Sup.  Ct  Rep.  68. 

Whether  a  person  has  a  legal  title  to  land  is 
purely  a  local  question,  and  is  not  rcTlewabie 
in  the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court  Columbia  Water 
Power  Co.  y.  Columbia  Electric  Street  R.  Light 
ft  P.  Co.  172  U.  S.  476,  48  L.  ed.  621,  10  Sup. 
Ct  Rep.  247. 

In  reviewing  a  Judgment  of  a  state  court 
which  denied  the  validity  of  a  pre-emption 
entry,  the  Supreme  Court  of  the  United  States 
cannot  interfere  with  so  much  of  the  decree  as 
sustained  the  defense  that  defendants  were 
bona  fide  purchasers,  and  entitled  to  protection 
as  such.  Lytle  ▼.  Arkansas,  22  How.  193,  16 
L.  ed.  806. 

The  defense  of  the  state  statute  of  limita- 
tions has  no  connection  with  the  title,  and 
the  Supreme  Court  of  the  United  States  can- 
not revise  the  state  court's  decree  In  that  re- 
spect.    Ihid. 

In  reviewing  a  decision  of  a  state  court  ad- 
verse to  a  title  which  depends  upon  the  con- 
struction of  a  land  law  of  the  United  States, 
the  Supreme  Court  cannot  take  into  considera- 
tion any  distinct  equities  arising  out  of  the 
contracts  or  transactions  between  parties,  and 
creating  a  new  and  independent  title,  but  is 
confined  to  an  examination  of  the  validity  of 
the  title  under  the  statute  In  question.  Mat- 
thews V.  Zane.  7  Wheat  164,  6  L.  ed.  425. 

The  rights  and  disputes  of  riparian  owners 
as  to  water  which  has  found  its  way  Into  the 
unimproved  bed  of  the  stream  below  a  dam 
and  canal  owned  and  operated  by  the  United 
States  are  questions  which  cannot  be  con- 
sidered by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court. 
Green  Bay  ft  M.  Canal  Co.  v.  Patten  Paper 
Co.  173  U.  S.  170,  43  L.  ed.  658,  19  Sup.  Ct 
Rep.  316. 

No  Federal  question  which  can  be  considered 
by  the  Federal  Supriune  Court  on  writ  of  error 
to  a  state  court  is  Involved  in  the  inquiry 
whether  a  party  has  been  given  or  refused  the 
benefit  of  the  law  of  estoppel.  Weyerhaueser 
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V.  Minnesota,  176  U.  S.  650,  44  L.  ed.  583,  20 
Sup.  Ct.  Rep.  485. 

The  question  whether  a  municipality,  \tj  re- 
fusing to  hear  objections  to  a  public  Improve- 
ment, Is  estopped  to  collect  any  portion  of  the 
cost  thereof  from  the  objector.  Is  purely  a 
state  question  which  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  writ 
of  error  to  a  state  court.  Schaefer  r.  Werling, 
188  U.  8.  616.  47  L.  ed.  570,  23  Sup.  Ct  Rep. 
449. 

The  effect  of  a  decision  as  to  liability  for 
taxes  for  a  certain  year  as  an  estoppel  In  a 
case  respecting  taxes  of  a  different  year  Is  not 
a  Federal  question  which  can  be  reviewed  by 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court  Tasoo  ft  M. 
Valley  R.  Co.  r.  Adams,  180  U.  8.  26,  45  L. 
ed.  408,  21  Sup.  Ct.  Rep.  282. 

Whether  forcible  abduction  from  a  foreign 
country  Is  a  defense  to  a  prosecution  In  s 
state  court  is  a  question  which  the  United 
States  Supreme  Court  cannot  consider  when  re- 
, viewing  the  decision  of  a  state  court.  Ker  v. 
Illinois,  119  U.  S.  486,  30  L.  ed.  421,  7  Sup. 
Ct  Rep.  225. 

Questions  merely  of  state  practice  are  not 
reviewable  on  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court  Bnena  VIsU 
County  V.  Iowa  Falls  &  S.  C.  R.  Co.  112  U.  S. 
165,  28  L.  ed.  680,  6  Sup.  Ct  Rep.  84 ;  Renaud 
V.  Abbott,  116  U.  8.  277,  29  L.  ed.  629,  6  Sup. 
Ct.  Rep.  1194 ;  Long  Island  Water  Supply  Co 
V.  Brooklyn,  166  U.  8.  685,  41  L.  ed.  1165,  17 
Sup.  Ct.  Rep.  718;  Scranton  v.  Wheeler,  179 
U.  S.  141,  46  L.  ed.  126,  21  Sup.  Ct.  Rep.  48. 

Such  are  questions  of  evidence.  Central  P. 
R.  Co.  V.  California,  162  U.  8.  91,  40  L.  ed. 
903,  16  Sup.  Ct.  Rep.  766;  Martin  v.  Marks, 
97  U.  8.  345,  24  L.  ed.  940 ;  Williams  r.  Nor- 
rls,  12  Wheat  117,  6  L.  ed.  671. 

Error  In  the  admission  of  evidence  to  estab- 
llah  the  boundaries  of  a  Spanish  land  grant 
confirmed  by  act  of  Congress  cannot  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court  But 
when  evidence  Is  admitted  as  competent  for 
this  purpose,  and  It  Is  sought  to  give  it  effect 
for  other  purposes  which  involve  questions 
over  which  the  Supreme  Court  has  Jurisdiction,, 
then  the  decision  of  a  state  court  on  the  effect 
of  such  evidence  may  be  considered  and  Its 
Judgment  reversed  or  affirmed  in  a  similar  man- 
ner as  If  a  like  question  had  arisen  in  the  high- 
est court  of  a  state  when  reviewing  the  pro- 
ceedings of  inferior  courts.  Mackay  t.  Dillon, 
4  How.  421,  11  L.  ed.  103& 
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Qaestlons  of  pleading,  when  considered  solely 
mm  questions  of  state  practice,  are  also  outside 
tlte  scope  of  snch  review.  National  Foundry 
Jk  mpe  Works  V.  Oconto  City  Water  Supply 
Co.  183  U.  a  216,  46  U  ed.  157,  22  Sup.  Ct. 
Rep.  Ill;  Grand  Rapids  &  I.  R.  Co.  v.  Butler, 
1^»  U.  8.  87,  40  L.  ed.  85,  15  Sup.  Ct  Rep. 
991  ;  Johnson  y.  Drew,  171  U.  S.  93,  48  L.  ed. 
88.   18  Sup.  Ct.  Rep.  800. 

Questions  as  to  the  time  within  which,  and 
tlie  grounds  upon  which,  a  bill  of  review  can 
be  maintained  In  the  state  court,  are  not  re- 
Tiewabie  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  such  court.  Central 
Nat.  Bank  v.  Stevens,  169  U.  S.  432,  42  L.  ed. 
807,  18  Sup.  Ct  Rep.  403. 

Xhe  granting  or  refusing  of  a  motion  for  a 
ne^v  trial  is  a  matter  of  discretion  which  is 
not  reviewable  in  the  Supreme  Court  of  the 
Ignited  Stetes  upon  writ  of  error  to  a  state 
court  Smith  v.  Mississippi,  162  U.  S.  592,  40 
L.  ed.  1082,  16  Sup.  Ct  Rep.  900. 

Mere  error  in  administering  the  criminal  law 
of  a  state,  or  in  the  conduct  of  a  criminal 
trial, — ^no  Federal  right  being  invaded  or  de- 
nied,— cannot  be  considered  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  state  court  Gibson  v.  Mississippi,  162  U. 
8.  565,  40  U  ed.  1075,  16  Sup.  Ct  Rep.  904 ; 
McDonald  v.  Massachusetts,  180  U.  S.  311,  45 
U  ed.  542,  21  Sup.  Ct  Rep.  889 ;  Moore  v.  Mis- 
sissippi, 159  U.  S.  673,  40  L.  ed.  301,  16  Sup. 
Ct.  Rep.  179. 

b.  Biatutory  oonaiructlon. 

The  proper  construction  of  state  legislation 
being  a  question  of  lo<Al,  and  not  of  Federal, 
law,  the  decision  of  a  state  court  thereon  Is 
not  subject  to  review  by  the  Federal  Supreme 
Court  on  writ  of  error  to  that  court.  Great 
Western  Teleg.  Co.  v.  Purdy,  162  U.  8.  329,  40 
I^  ed.  986,  16  Sup.  Ct.  Rep.  810;  Lombard  v. 
West  Chicago  Park,  181  U.  S.  33,  45  L.  ed. 
731,  21  Sup.  Ct  Rep.  507;  Marshall  v.  Ladd, 
131  U.  S.  Izxzlx.  Appz.  and  19  L.  ed.  158; 
Harrison  v.  Myer,  92  U.  S.  Ill,  23  L.  ed.  606 ; 
Stryker  v.  Qoodnow,  123  U.  S.  527,  31  L.  ed. 
194,  8  Sup.  Ct.  Rep.  208;  Missoum  ew  rel. 
Hill  v.  Dockbby. 

Whether  a  railroad  company  had  a  taxable 
interest  in  unsurveyed  lands  under  a  state 
statute  is  but  a  question  as  to  the  proper  con- 
struction of  the  state  statute,  which  will  not 
be  considered  on  writ  of  error  to  a  state  court, 
where  Congress  has  expressly  authorized  state 
taxation  of  the  lands.  Central  P.  R.  Co.  v. 
Nevada,  162  U.  S.  512,  40  L.  ed.  1057,  16 
Sup.  Ct  Rep.  885. 

The  question  whether  or  not  a  repealable  ex- 
emption from  taxation,  given  by  state  law,  has 
been  in  fact  repealed  by  a  subsequent  statute, 
is  one  which  turns  upon  the  construction  of 
a  state  law,  and  Is  not  reviewable  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court  although  it  would  be 
otherwise  if  the  exemption  were  irrepealable, 
and  thus  constituted  a  contract.  Gulf  &  S.  I. 
R.  Co.  V.  Uewes,  183  U.  S.  66,  46  L.  ed.  86,  22 
Sup.  Ct  Rep.  26.    See  infra.  III.  a. 

The  inability  to  consider  such  questions  Is 
probably  what  is  meant  by  the  often  reiterated 
phrases  running  through  the  decisions  on  writs 
of  error  to  state  courts,  that  on  these  questions 
the  rulings  of  the  state  courts  are  conclusive, 
or  are  binding  upon  the  Federal  Supreme 
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Court,  or  must  be  respected  or  accepted  by 
that  court  although  such  statements  would 
seem  rather  to  show  the  principle  of  decision 
than  the  want  of  power  to  decide.  Certainly 
the  Federal  Supreme  Court  could  not  have  in- 
tended to  relax  the  well-settled  rule,  though  It 
is  possible  that  the  court  was  referring  to  the 
general  principle  respecting  the  adoption  of 
state  decisions  by  the  Federal  courts,  which 
would  be  sufficient  to  sustain  Its  rulings  with- 
out reference  to  the  limited  scope  of  review 
peculiar  to  writs  of  error  to  state  courts.  The 
following  cases  contain  one  or  another  of  the 
phrases  mentioned.  Maxwell  v.  Moore,  22 
How.  185, 16  L.  ed.  251 ;  Adams  v.  Nashville,  95 
U.  S.  19,  24  L.  ed.  369;  Cornell  University  v. 
Fiske,  136  U.  S.  152,  34  L.  ed.  427,  10  Sup.  Ct 
Rep.  775;  Backus  v.  Ft  Street  Union  Depot 
Co.  169  U.  S.  557,  42  L.  ed.  858,  18  Sup.  Ct 
Rep.  445 ;  New  York  v.  Roberts,  171  U.  S.  658, 
43  U  ed.  823,  19  Sup.  Ct  Rep.  58;  Louisville 
&  N.  R.  Co.  V.  Schmidt  177  U.  S.  230,  44  L. 
ed.  747,  20  Sup.  Ct  Rep.  620. 

The  same  principle  is  applied  to  decisions 
of  questions  respecting  the  proper  construe^ 
tion  of  the  state  Constitution.  Backus  v.  Ft. 
Street  Union  Depot  Co.  169  U.  S.  557,  42  L. 
ed.  853,  18  Sup.  Ct  Rep.  445. 

Bven  when  the  question  involved  on  such 
writ  of  error  is  the  conformity  of  such  legisla- 
tion to  the  Federal  Constitution,  the  construc- 
tion placed  upon  the  legislation  by  the  highest 
state  court  must  be  accepted  by  the  Supreme 
Court  of  the  United  States.  Lane  County  v. 
Oregon,  7  Wall.  71,  19  L.  ed.  101;  Chicago, 
M.  &  St  P.  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  S3  L.  ed.  970,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct  Rep.  462,  702;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  85  L.  . 
ed.  613,  3  Inters.  Com.  Rep.  505.  11  Sup.  Ct 
Rep.  876 ;  Morley  v.  Lake  Shore  &  M.  S.  R.  Co. 
146  U.  S.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep. 
54;  l»Jew  York,  L.  B.  &  W.  R.  Co.  v.  Pennsyl- 
vania, 158  U.  S.  431,  39  L.  ed.  1043,  15  Sup. 
Ct  Rep.  806;  Missouri  P.  R.  Co.  v.  Nebraska. 
164  U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct  Rep. 
130;  Osborne  v.  Florida,  164  U.  S.  650,  41  L. 
ed.  586,  17  Sup.  Ct  Rep.  214 ;  First  Nat  Bank 
V.  Chehalls  County,  168  U.  S.  440,  41  L.  ed. 
1069, 17  Sup.  Ct  Rep.  629 ;  Nobles  v.  Georgia, 
168  U.  S.  398,  42  L.  ed.  515,  18  Sup.  Ct  Rep. 
87 ;  New  York  L.  Ins.  Co.  v.  Cravens,  178  U.'  S. 
:^89.  44  L.  ed.  1116,  20  Sup.  Ct  Rep.  962; 
Commercial  Nat.  Bank  v.  Chambers,  182  U.  S. 
556,  45  L.  ed.  1227,  21  Sup.  Ct  Rep.  863 ;  Orr 
V.  Gllman,  183  U.  S.  278,  46  L.  ed.  196,  22 
Sup.  Ct  Rep.  213 ;  Manley  v.  Park,  187  U.  S. 
547,  47  L.  ed.  296,  23  Sup.  Ct  Rep.  208 ;  Hlb- 
ben  V.  Smith,  191  U.  S.  310,  48  L.  ed.  195,  24 
Sup.  Ct  Rep.  88.     See,  however,  infra.  III. 

And  the  construction  given  by  the  highest 
state  court  to  its  own  Constitution  is  conclu- 
sive on  the  Federal  Supreme  Court  in  determin- 
ing its  validity  under  the  Federal  Constitution 
on  writ  of  error  to  that  court  Manley  v. 
Park,  187  U.  S.  647,  47  L.  ed.  296,  23  Sup. 
Ct.  Rep.  208. 

This  principle  controls,  although  the  Supreme 
Court  of  the  United  States  may  doubt  the  cor- 
rectness of  the  state  court's  construction,  and 
may  have  already  accepted  and  adopted  a  dif- 
ferent construction  of  similar  legislation  oi 
another  state,  In  deference  to  the  highest  court 
of  that  state.  Erie  R.  Co.  v.  Pennsylvania,  21 
Wall.  492,  22  L.  ed.  595. 

Similarly,  the  construction  put  by  the  high- 
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est  state  court  upon  a  proTision  of  its  Consti- 
tution by  which  a  different  effect  Is  given  to 
it  than  to  similar  language  in  the  Interstate 
Commerce  Law  Is  binding  upon  the  Supreme 
Court  of  the  United  States  on  writ  of  error  to 
the  state  court  in  a  case  in  which  the  yalldlty 
of  such  constitutional  provision  under  the 
Federal  Constitution  is  inyolved.  Louisville  & 
N.  R.  Co.  V.  Kentucky,  183  U.  8.  503,  46  L.  $d. 
298,  22  Sup.  C*t.  Rep.  95. 

The  interpretation  of  a  state  statute  by  the 
highest  court  of  a  state  as  to  the  divisibility 
of  provisions,  some  of  which  may  be  uncon- 
stitutional, is  binding  on  the  Supreme  Court  of 
the  United  States  in  determining,  on  writ  of 
error  to  the  state  court,  the  validity  of  such 
legislation  under  the  Federal  Constitution. 
Noble  V.  Mitchell,  164  U.  S.  367,  41  L.  ed. 
472,  17  Sup.  Ct  Rep.  110;  W.  W.  CargiU  Co. 
V.  Minnesota,  180  U.  S.  452,  45  L.  ed.  619,  21 
Sup.  Ct.  Rep.  428. 

Decisions  of  the  state  courts  that  two  stat- 
utes of  that  state  must  be  taken  in  pari 
materia,  and  receive  the  same  construction  as 
if  embodied  in  one  act,  are  conclusive  on  the 
Federal  Supreme  Court  in  reviewing  the  ques- 
tion of  the  conformity  of  one  of  such  statutes 
to  the  contract  clause  of  the  Federal  Constitu- 
tion on  writ  of  error  to  a  court  of  such  state. 
Phalen  y.  Ylrginia,  8  How.  163,  12  L.  ed.  1030. 
See  infra.  III.  a. 

Where  a  state  court  has  construed  a  state 
statute  as  applying  solely  to  domestic  com- 
merce, that  construction  must  be  accepted  as 
conclusive  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  review  a  decision 
of  the  state  court  maintaining  the  validity  of 
such  enactment  over  the  objection  that  it  was 
a  regulation  of  interstate  commerce.  Louis- 
ville, N.  O.  &  T.  R.  Co.  y.  Mississippi,  183  U. 
S.  587,  33  L.  ed.  784,  2  Inters.  Com.  Rep.  801, 
10  Sup.  Ct.  Rep.  348 ;  Osborne  v.  Florida,  164 
U.  d.  650,  41  L.  ed.  586,  17  Sup.  Ct  Rep.  214 ; 
Missouri,  K.  &  T.  R.  Co.  v.  McCann,  174  U.  S. 
580,  43  L.  ed.  1093,  19  Sup.  Ct.  Rep.  755; 
Chesapeal^e  ft  O.  R.  Co.  v.  Kentucky,  179  U. 
S.  388,  45  L.  ed.  244,  21  Sup.  Ct.  Rep.  101. 

The  same  is  true  of  a  construction  given  by 
a  state  court  to  a  statute  of  that  state  which 
makes  such  enactment  applicable  to  interstate 
commerce.  Hall  y.  De  Culr,  95  U.  S.  485,  24 
L.  ed.  547 ;  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
676,  25  L.  ed.  754;  Illinois  C.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L.  ed.  107,  16  Sup. 
Ct.  Rep.  1096. 

The  decisions  of  the  highest  state  court  con- 
struing a  state  tax  on  the  deposits  in  savings 
institutions  as  one  of  the  privileges  and  fran- 
chises of  the  corporation,  and  not  a  tax  on  Its 
property,  are  conclusive  on  the  Federal  Supreme 
Court  on  error  to  the  state  court  in  a  case 
In  which  the  validity  of  such  tax  Is  chal- 
lenged, as  Involving  the  taxation  of  the  pub- 
lic securities  of  the  United  States.  Provident 
Inst.  y.  Massachusetts,  6  Wall.  611,  18  L.  ed. 
907. 

c.  Validiij/  of  state  legislation. 

The  only  inquiry  open  to  the  Federal  Supreme 
Court  on  a  writ  of  error  to  a  state  court  pre- 
senting a  question  as  to  the  validity  of  state 
legislation  Is  whether  the  legislation  violates 
the  Constitution  of  the  United  States,  or  the 
treaties  and  laws  made  under  It.  Carpenter  v. 
Pennsylvania,  17  How.  456,  15  L.  ed.  127. 
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Such  legislation  cannot  be  reyiewed  on 
grounds  of  justice  or  policy  {Ibid.;  Orr  v.  Oil- 
man, 183  U.  8.  278,  46  L.  ed.  196,  22  Sap.  CL 
Rep.  213)  ;  or  repugnancy  to  the  state  Con- 
stitution (Thid. ;  Jackson  em  dem.  Hart  v.  Lam- 
phire,  8  Pet  280,  7  L.  ed.  679 ;  Mobile  Transp. 
Co.  V.  Mobile,  187  U.  &  479,  47  L.  ed.  266.  23 
Sup.  Ct  Rep.  170). 

The  decision  of  the  state  court  ends  all  in- 
quiry on  writ  of  error  from  the  Sopreme  Court 
of  the  United  States  as  to  any  conflict  between 
state  legislation  and  the  state  Constitution. 
Montana  Co.  v.  St  Lrf>uis  Min.  ft  Mill.  C6. 152  U. 
S.  160,  38  L.  ed.  898,  14  Sup.  Ct  Rep.  506 ;  Pitts- 
burgh, C.  C.  ft  St  L.  R.  Co.  v.  Backus,  154 
U.  &  421,  38  L.  ed.  1031,  14  Sup.  Ct  Rep. 
1114;  Columbus  Southern  R.  Co.  t.  Wright, 
151  U.  S.  470,  38  L.  ed.  238,  14  Sup.  Ct  Rep. 
396 ;  Atlantic  ft  G.  R.  Co.  v.  Georgia,  98  U.  S. 
359,  25  L.  ed.  185;  Pembina  Consol.  Silver 
Min.  ft  Mill.  Co.  V.  Pennsylvania,  125  U.  S. 
181,  31  L.  ed.  650,  2  Inters.  Com.  Rep.  24, 
8  Sup.  Ct.Rep.  737;  Spencer  v.  Merchant  123 
U.  S.  345,  31  L.  ed.  763.  8  Sup.  Ct  Rep.  921; 
Rasmussen  v.  Idaho,  181  U.  S.  198,  45  L.  ed. 
820,  21  Sup.  Ct  Rep.  594;  Murray  r.  Louli- 
iana,  163  U.  8.  101,  41  L.  ed.  87.  16  Sup.  CL 
Rep.  990 ;  Lombard  v.  West  Chicago  Park,  181 
U.  S.  33,  45  L.  ed.  731,  21  Sup.  Ct  Rep.  507: 
Orr  V.  Gilman.  183  U.  S.  278,  46  L.  ed.  196. 
22  Sup.  Ct  Rep.  213. 

The  same  variations  in  the  statement  of 
this  principle  as  were  noted  in  the  preceding 
subdivision  of  this  note  will  be  found  in  its  ap- 
plication by  the  Federal  Supreme  Court  Gut  v. 
Minnesota,  9  Wall.  85,  19  L.  ed.  573;  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166  U. 
S.  685,  41  L.  ed.  1165,  17  Sup.  Ct  Rep.  718; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L.  ed.  225, 
11  Sup.  Ct.  Rep.  577;  East  Hartford  v.  Hart- 
ford Bridge  Co.  10  How.  511,  13  L.  ed.  518; 
Merchants'  ft  Mfrs.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  ed.  236.  17  Sup.  Ct  Rep. 
829 ;  Brown  v.  New  Jersey,  175  U.  8.  172,  44 
L.  ed.  119,  20  Sup.  Ct  Rep.  77. 

The  decision  of  the  highest  court  of  a  state, 
that  certain  state  statutes  in  no  way  violate 
the  state  Constitution,  is  no  less  conclusive 
upon  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  that  court  because  of  a  di- 
vision of  opinion  between  the  members  of  the 
state  court  Williams  v.  Eggleston,  170  U.  & 
304,  42  L.  ed.  1047,  18  Sup.  Ct  Rep.  617. 

d.  Queetione  not  involved  in  the  reeord, 

A  question  which  does  not  appear  to  have 
been  raised  below  cannot  be  considered  by  the 
Federal  Supreme  Court  in  reviewing  the  Judg- 
ment of  a  state  court  Wilson  v.  McNamee,  102 
U.  S.  572,  26  L.  ed.  234;  Keokuk  ft  H.  Bridge 
Co.  V.  Illinois,  175  U.  8.  626,  44  L.  ed.  299,  20 
Sup.  Ct  Rep.  205. 

Questions  not  properly  presented  by  the  re- 
cord, and  not  resulting  by  necessary  intend- 
ment therefrom,  will  not  be  reviewed.  Citi- 
zens' Sav.  Bank  v.  Owensboro,  173  U.  S.  636, 
43  L.  ed.  840,  19  Sup.  Ct  Rep.  571. 

The  presence  of  one  Federal  question  In  the 
record,  properly  raised  and  decided,  does  not 
require  the  Supreme  Court  of  the  United  States, 
In  reviewing  the  judgment  of  a  state  court,  to 
consider  a  Federal  question  not  connected  with 
the  first  question,  and  which  was  not  raised  in 
the  lower  courts  and  did  not  necessarily  arise 
on  the  record,  although  the  inq;>ection  of  the 
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record  shows  the  existence  of  facts  upon  which 
the  question  ml^ht  have  been  raised.  Dewey  y. 
Des  Moines,  173  U.  8.  198,  43  U  e<L  605,  19 
Sup.  Ct  Rep.  379. 

And  where  the  supreme  court  of  a  state  to 
which  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  Is  directed  did  not  regard 
a  particular  Federal  question  as  presented  by 
the  record,  and  therefore  did  not  consider  It, 
the  latter  court  will  not  go  out  of  its  usual 
course  to  decide  It.  Bartemeyer  ▼.  Iowa,  18 
Wall.  129,  21  L.  ed.  929. 

The  only  questions  which  will  be  considered 
are  those  which  were  inyolyed  in  the  record,  and 
receiyed  the  consideration  of  the  state  court. 
First  Nat.  Bank  y.  Kentucky,  9  Wall.  368,  19 
L.  ed.  707;  Hamilton  Mfg.  Co.  y.  Massachu- 
setts, 6  Wall.  632,  18  L.  ed.  904. 

Where  a  right  claimed  under  a  law  of  the 
United  States  is  denied  by  the  Judgment  of  a 
state  court,  the  Supreme  Court,  upon  writ  of 
error  to  that  court,  can  only  consider  the  stat- 
ute In  connection  with  the  case  before  it.  It 
cannot  inquire  whether  in  another  case  arising 
upon  a  dUferent  state  of  facts  the  statute  may 
not  produce  results  in  conflict  with  the  act  of 
Congress,  which  the  Supreme  Court  of  the 
United  States  will  be  bound  to  reylse  and  cor- 
rect. Austin  y.  Boston,  7  Wall.  694,  19  L.  ed. 
224. 

But  parties  are  not  confined  to  the  same 
arguments  which  were  adyanced  ip.  the  courts 
below  upon  a  Federal  question  there  discussed. 
Dewey  y.  Des  Moines,  173  U.  8.  193,  48  L.  ed. 
665,  19  Sup.  Ct.  Rep.  379. 

e.  Queitions  of  foot 

It  should  be  remembered  that  the  only  appel- 
late jurisdiction  which  has  been  conferred  by 
Congress  upon  the  Federal  Supreme  Court  oyer 
state  courts  is  to  be  exercised  by  writ  of  error. 
Verden  t.  Coleman,  22  How.  192,  16  L.  ed.  336 ; 
Leeper  t.  Texas,  139  U.  S.  462,  35  L.  ed.  225, 
11  Sup.  Ct.  Rep.  &77;  Dower  y.  Richards,  151 
U.  S.  058,  88  L.  ed.  305,  14  Sup.  Ct.  Rep.  452. 

The  distinction  between  an  appeal  and  a 
writ  of  error  with  reference  to  the  scope  of  re- 
ylew,  haying  been  consistently  obseryed  in  the 
Federal  courts,  one  would  expect  that  the  Fed- 
eral Supreme  Court,  in  reyiewing  the  Judgment 
of  a  state  court,  would  decline  to  reyiew  the 
decision  of  such  court  upon  a  pure  question  of 
fact.  And  this  has  been  the  position  generally 
taken  hj  the  Federal  Supreme  Court.  Cornell 
Unlyeralty  y.  Fiske,  186  U.  S.  152,  84  L.  ed. 
427,  10  Sup.  Ct  Rep.  775 ;  Dower  y.  Richards, 
151  U.  8.  658,  38  L.  ed.  305,  14  Sup.  Ct.  Rep. 
452 ;  Be  Buchanan,  158  U.  S.  31,  39  L.  ed.  884. 
15  Sup.  Ct.  Rep.  723;  Bartlett  y.  Lockwood, 
160  U.  S.  357,  40  L.  ed.  455,  16  Sup.  Ct.  Rep. 
334;  Central  P.  R.  Co.  y.  California,  162  U. 
S.  01,  40  L.  ed.  903,  16  Sup.  Ct  Rep.  766; 
Noble  ▼.  Mitchell,  164  U.  S.  367,  41  L.  ed.  472, 
17  Sup.  Ct  Rep.  110;  Chicago,  B.  &  Q.  R.  Co. 
y.  Chicago,  166  U.  8.  226,  41  L.  ed.  979,  17 
Sup.  Ct  Rep.  581 ;  Hedrick  y.  Atchison,  T.  & 
S.  F.  B.  Co.  167  U.  B.  673,  42  L.  ed.  820,  17 
Sup.  Ct  Rep.  922 ;  Turner  y.  New  York,  168  U. 
S.  90,  42  L.  ed.  392,  18  Sup.  Ct  Rep.  38 ;  Back- 
us y.  Ft  Street  Union  Depot  Co.  169  U.  8. 
557,  42  L.  ed.  853,  18  Sup.  Ct  Rep.  445: 
Missouri,  K.  &  T.  R.  Co.  y.  Haber,  169  U.  S. 
613.  42  L.  ed.  878,  18  Sup.  Ct  Rep.  488 ;  New 
York  y.  Roberts,  171  U.  S.  658,  43  L.  ed.  323, 
19  Sup.  Ct  Rep.  58;  Columbia  Water  Power 
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Co.  y.  Columbia  Electric  Street  B.  Light  A 
P.  Co.  172  U.  8.  475,  48  L.  ed.  521,  19  Sup.  Ct 
Rep.  247;  Keokuk  ft  H.  Bridge  Co.  y.  Illinois, 
175  U.  S.  626,  44  L.  ed.  299,  20  Sup.  Ct  Rep. 
205 ;  Louisville  ft  N.  H.  Co.  y.  Schmidt,  177  U. 
S.  230,  44  L.  ed.  747,  20  Sup.  Ct  Rep.  620; 
Western  U.  Teleg.  Co.  y.  Call  Pub.  Co.  181  U. 
S.  92,  45  L.  ed.  765,  21  Sup.  Ct  Rep.  501; 
Jenkins  y.  NefT,  186  U.  S.  230,  46  L.  -ed.  1140, 
22  Sup.  Ct  Rep.  905;  Thayer  y.  Spratt,  189 
U.  8.  346.  47  L.  ed.  845,  23  Sup.  Ct.  Rep.  576. 

And  the  finding  of  an  Inferior  state  court  in 
a  common-law  action  upon  a  question  of  fact, 
or  upon  a  mi^ed  question  of  law  and  fact 
which  would  be  concluded  by  the  yerdlct  of 
the  Jury,  is  as  concluslye  in  the  Supreme 
Court  of  the  United  States  as  a  yerdlct  would 
be.  Republican  River  Bridge  Co.  v.  Kansas 
P.  R.  Co.  92  U.  8.  315,  23  L.  ed.  515. 

An  exception  to  this  rule  in  equity  causes 
was  recognized  by  Mr.  Justice  Miller  in  Repub- 
lican River  Bridge  Co.  v.  Kansas  P.  R.  Co.  92 
U.  S.  315,  23  L.  ed.  515,  where  he  says  that  in 
chancery  cases,  or  in  any  other  class  of  cases 
in  which  all  the  evidence  becomes  part  of  the 
record  in  the  state  court  the  Supreme  Court  of 
the  United  States  can,  when  the  record  is 
brought  to  that  court,  review  the  decision  of 
the  state  court  on  both  the  law  and  the  facts 
so  far  as  may  be  necessary  to  determine  the 
validity  of  the  Federal  right  set  up. 

There  seem  to  have  been  some  precedents 
Justifying  his  statement  Thus,  in  Barton  v. 
Geiler,  108  U.  S.  161,  27  L.  ed.  687,  2  Sup.  Ct 
Rep.  887,  which  was  a  suit  In  equity  to  set 
aside  a  conveyance  by  a  bankrupt  the  court 
though  admitting  that  the  question  was  en- 
tirely one  of  fact  examined  the  testimony  to 
see  whether  the  state  court  should  have  found 
that  the  conveyance  was  in  fraud  of  the  bank- 
rupt law. 

So,  in  Lammers  v.  Nlssen,  154  U.  S.  650, 
Appx.,  and  25  L.  ed.  562,  14  Sup.  Ct.  Rep. 
1189,  the  Federal  Supreme  Court  reviewed  the 
evidence  on  which  rested  the  finding  of  the 
state  courts  In  an  equity  cause  that  as  a  mat- 
ter of  fact,  at  the  time  of  a  purchase  of  land 
from  the  United  States  there  was  in  front  and 
outside  of  a  meandered  line  land  that  could  be 
cultivated,  or  that  bore  trees  of  value,  or 
grass  sufiicient  for  grazing  purposes. 

Lytle  V.  Arkansas,  22  How.  193,  16  L.  ed. 
306,  where,  in  reviewing  the  decree  of  a  state 
court  against  a  pre-emption  right  claimed  under 
the  laws  of  the  United  States  on  the  ground 
that  the  pre-emption  entry  was  obtained  by 
fraud  in  fact  and  fraud  in  law,  the  Federal 
Supreme  Court  evidently  thought  it  was  at 
liberty  to  override  the  state  court's  findings 
of  facts  if  the  proof  showed  them  to  be  er- 
roneous,— was  also  an  equity  cause. 

In  Sanford  v.  Sanford,  139  U.  S.  642,  35  L. 
ed.  290,  11  Sup.  Ct  Rep.  666,  where  a  different 
course  was  adopted,  the  court  was  careful  to 
point  out  that,  under  the  statutes  of  the  state 
in  which  the  Judgment  under  review  was  ren- 
dered, the  findings  of  the  court  in  an  equity 
ease  are  as  conclusive  as  similar  findings  in  ar 
action  at  law. 

But  whatever  doubt  may  have  been  raised 
by  these  decisions,  and  by  the  action  of  the 
court  in  Dower  v.  Richards,  151  U.  S.  658,  38 
L.  ed.  305,  14  Sup.  Ct  Rep.  452,  in  leaving  this 
question  open  for  future  consideration,  must  be 
deemed  resolved  by  the  refusal  in  Egan  v.  Hart 
165  U.  S.  188,  41  L.  ed.  680,  17  Sup.  Ct  Rep. 
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300,  on  writ  of  error  to  a  state  court,  to  re- 
view tbe  flndlngs  of  fact  on  which  a  decree 
In  an  Injunction  suit  rested.  "Not  only  the 
▼ery  nature  of  a  writ  of  error/'  said  Mr.  Justice 
White,  "but  also  the  rulings  of  this  court  from 
the  beginning,  make  it  clear  that  on  error  to  a 
state  court  in  a  chancery  case,  as  in  a  case  at 
law,  when  the  facts  are  found  by  the  court 
below,  this  court  is  concluded  by  such  findings." 

This  decision  has  since  been  followed  In  B. 
Bement  &  Sons  t.  National  Harrow  Co.  186  U. 
S.  70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747. 

Whether  the  rule  adopted  by  the  highest 
state  court,  which  permits*  the  appellate  court 
to  set  aside  a  judgment  of  an  inferior  state 
court  because  against  the  weight  of  the  evi- 
(fence,  when  there  is  no  evidence  whatever  to 
support  it,  or  when  there  is  such  an  absence  of 
evidence  that  It  may  be  presumed  to  have  been 
given  through  the  influence  of  passion,  preju- 
dice, or  favor,  is  applicable  to  writs  of  error 
from  the  Federal  Supreme  Court  to  the  former 
court, — is  not  very  clear  from  the  decision  in 
Melendy  v.  Rice,  94  U.  S.  796,  24  L.  ed.  143. 
The  record  in  this  case  showed  that  the  ques- 
tion in  the  state  court  was  whether  a  finding  of 
fact  by  a  referee  should  be  set  aside  because 
not  sustained  by  the  evidence.  After  stating 
the  general  rule,  and  the  state  court's  modifi- 
cation, Mr.  Chief  Justice  Waite  concludes  his 
opinion  with  these  words :  "Applying  even  this 
relaxed  rule  to  the  present  case,  we  are  satis- 
fled  that  the  Judgment  of  the  supreme  court  of 
the  state  ought  not  to  be  reversed.  The  ques- 
tion is  one  of  preponderance  of  testimony  alone. 
It  certainly  cannot  be  said  there  is  no  evi- 
dence in  the  case  to  suppOTt  the  finding,  and, 
after  three  Judgments  of  afilrmance  In  the 
courts  below,  hardly  anything  short  of  that 
would  Justify  a  reversal  here.  Judgment  af- 
firmed." Whatever  inferences  may  be  drawn 
from  this  language,  it  certainly  falls  far  short 
of  an  express  decision  that  the  rule  extends  to 
cases  of  this  character. 

Whatever  was  a  question  of  fact  in  the  state 
court  is  a  question  of  fact  on  writ  of  error 
from  the  Federal  Supreme  Court  to  that  court. 
Chicago  &  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119 
U.  S.  615,  30  L.  ed.  519,  7  Sup.  Ct  Rep.  398 ; 
Hanley  v.  Donoghue,  116  U.  S.  1,  29  L.  ed. 
535,  6  Sup.  Ct.  Rep.  242;  Eastern  Bldg.  ft  L. 
Asso.  V.  Ebaugh,  185  U.  S.  114,  46  L.  ed.  830, 
22  Sup.  Ct.  Rep.  566. 

The  laws  of  one  state  being  matters  of  fact 
to  be  proved  in  the  courts  of  another  state,  a 
finding  as  to  such  laws  based  upon  the  decisions 
of  the  courts  of  that  state  introduced  in  evi- 
dence, is  binding  on  writ  of  error  from  the 
Federal  Supreme  Court  Eastern  Bldg.  ft  L. 
Asso.  V.  Ebaugh,  185  U.  S.  114,  46  L.  ed.  830, 
22  Sup.  Ct.  Rep.  566. 

It  is  somewhat  difficult  to  reconcile  with  this 
decision  the  action  taken  in  Lalng  v.  Rlgney, 
160  U.  S.  531,  40  L.  ed.  525.  16  Sup.  Ct  Rep. 
366,  where  the  court  went  behind  the  finding 
of  a  state  court  as  to  the  law  of  another  state 
based  upon  the  opinion  of  an  attorney,  as  an  ex- 
pert that  a  decree  could  not  be  rendered  upon 
a  supplemental  bill  without  new  proceAS  served 
upon  the  defendant  within  the  state,  and  re- 
versed the  Judgment  under  review  because  full 
faith  and  credit  were  not  given  to  such  decree. 
The  court's  answer  to  the  objection  that  the 
finding  was  conclusive  was  that  the  contention 
that  there  was  no  evidence  to  support  a  finding 
of  fnct  presented  a  question  of  law  reviewable 
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In  a  court  of  error.  But  lis  decision  rests  on 
the  ground  that  the  expert  opinion  was  insufll- 
clent  to  show  the  law  of  the  state  as  against 
an  actual  rendition  of  such  a  decree  by  the 
chancellor,  which  would  seem  rather  to  be  a 
question  of  preponderance  of  evidence,  than  one 
respecting  the  entire  absence  of  evidence  to 
support  the  finding. 

This  distinction  between  questions  respecting 
the  preponderance  of  testimony,  and  the  entire 
absence  of  evidence  in  support  of  the  finding. 
Is  recognized  In  German  Sav.  ft  L.  Soc.  v. 
DormIt2er,  192  U.  S.  125,  48  L.  ed.373,  24  Sup. 
Ct  Rep.  221,  where  the  fact  that  there  was 
some  evidence  warranting  a  finding  of  the  Wash- 
ington supreme  court  that  plaintiff  in  a  divorce 
proceeding  in  Kansas  was  not  domiciled  there- 
in, so. as  to  confer  jurisdiction  on  the  Kansas 
court,  was  regarded  as  sufficient  to  conclude 
the  Federal  Supreme  Court  "It  may  very  well 
be,"  said  Mr.  Justice  Holmes,  "that,  If  the  su- 
preme court  of  Washington  had  undertaken 
to  deny  the  Jurisdiction  of  the  Kansas  tribunal 
without  evidence  Impeaching  it,  such  an  eva- 
sion of  the  Constitution  would  not  be  upheld. 
.  .  .  There  was  evidence  warranting  the 
finding,  and  that  behig  so,  we  take  the  facts 
as  they  were  found." 

A  finding  by  a  state  court  that  warrants  Is- 
sued under  and  by  virtue  of  certain  acts  of  the 
state  legislature  were  issued  with  intent  to 
have  them  elf  culate  as  money  is  not  a  finding 
of  fact  but  is  in  the  nature  of  a  legal  conclu- 
sion reviewable  on  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Houston  ft 
T.  C.  R.  Co.  V.  Texas,  177  U.  8.  66,  44  L.  ed. 
673,  20  Sup.  Ct  Rep.  545. 

f.  MiaoeUuneous. 

The  action  of  a  circuit  court  of  the  United 
States  in  remanding  the  cause  to  a  state  court 
after  its  removal  is  not  open  to  revision  on 
writ  of  error  from  the  Supreme  Court  of  th€ 
United  States  to  the  sUte  £ourt  Whltcomb 
V.  Smlthson,  175  U.  S.  635,  44  L.  ed.  303,  20 
Sup.  Ct.  Rep.  248. 

The  party  who  seeks  to  raise  the  Federal 
question  must  have  raised  it  in  the  state  court 
and  cannot  avail  himself  of  the  fact  that  some- 
one else  has  raised  it  there,  if  he  falls  to  do 
so.  Sully  V.  American  Nat.  Bank,  178  U.  S. 
289,  44  L.  ed.  1072,  20  Sup.  Ct  Rep.  935. 

III.  The  rule  \chere  conatitutional  righU  are 
involved, 

a.  Impairment  of  contract  ohligations. 

As  may  easily  be  Inferred  from  the  cases 
cited  in  division  IV.  d,  3,  of  the  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.  R.  A.  513,  with 
reference  to  the  right  of  the  Federal  Supreme 
Court  to  review  judgments  of  state  courts  in 
cases  involving  an  alleged  impairment  of  the 
obligation  of  a  contract  the  former  court 
when  reviewing  a  Judgment  of  a  state  court  Id 
a  case  in  which  such  a  question  is  involved,  will 
determine  for  Itself  the  existence,  construction, 
and  validity  of  the  contract  as  well  as  the 
further  question  whether  the  Impairment  of  Its 
obligation  has  been  effected  by  state  legisla- 
tion. The  following  cases  recognise  4hls  rule : 
Stearns  v.  Minnesota,  179  U.  S.  223,  45  L.  ed. 
162,  21  Sup.  Ct  Rep.  73 ;  Citizens'  Sav.  Bank 
V.  Owensboro,  178  U.  S.  636,  43  L.  ed.  840. 
19   Sup.   Ct  Rep.  571;  Douglas  v.  Kentucky* 
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168  U.  S.  488,  42  L.  ed.  653,  18  Sup.  Ct.  Rep. 
100 ;  LoQlBville  &  N.  R.  Co.  y.  Palmee,  100  U. 
8.  244,  27  L.  ed.  022,  3  Sap.  Ct.  Rep.  103; 
Scott  v.  McNeaI,.154  U.  S.  84,  38  L.  ed.  806, 
14  Sup.  Ct.  Rep.  1108;  McCulIough  ▼.  Virginia, 
172  U.  S.  102,  43  L.  ed.  882,  10  Sup.  Ct.  Rep. 
134  :  Hoadiey  y.  San  Francisco,  124  U.  S.  630, 
31  L.  ed.  553,  8  Sup.  Ct  Rep.  650;  Vashon 
T.  Greenhow,  135  U.  S.  662,  34  L.  ed.  304,  10 
Sup.  Ct.  Rep.  072;  St.  Paul  Gaslight  Co.  t. 
St  Paul.  181  U.  S.  142,  45  L.  ed.  788,  21  Sup. 
Ct.  Rep.  575 ;  Mobile  ft  O.  R.  Co.  v.  Tennessee, 
153  U.  S.  486,  38  L.  ed.  703,  14  Sup.  Ct  Rep. 
068 ;  Houston  ft  T.  C.  R.  Co.  t.  Texas,  177  U. 
8.  66,  44  L.  ed.  673,  20  Sup.  Ct  Rep.  545 ;  Bar 
con  y.  Texas,  163  U.  S.  207,  41  L.  ed.  132, 
16  Sup.  Ct.  Rep.  1023 ;  Columbia  Water  Power 
Co.  y.  Cofumbia  Electric  Street  R.  Light  ft 
P.  Co.  172  U.  S.  476,  43  L.  ed.  521,  10  Sup. 
Ct  Rep.  247;  Jefferson  Branch  Bank  y.  Skel- 
ly,  1  Black,  436,  17  L.  ed.  173 ;  Delmas  y.  Mer- 
chants* Mut  Ins.  Co.  14  Wall.  661,  20  L.  ed. 
767;  Illinois  C.  R.  Co.  y.  Chicago,  176  U.  S. 
646,  44  L.  ed.  622,  20  Sup.  Ct.  Rep.  500; 
Chicago,  B.  &  Q.  R.  Co.  y.  Nebraska,  170  U. 
S.  57,  42  L.  ed.  048,  18  Sup.  Ct  Rep.  513; 
Piqua  Branch  of  State  Bank  y.  Knoop,  16  How. 
369.  14  L.  ed.  077. 

Were  the  rule  otherwise,  the  constitutional 
Inhibition  against  the  Impairment  of  contract 
'  obligations  always  could  be  evaded  by  the  state 
courts  by  giying  such  a  construction  to  the 
contract,  or  such  a  decision  concerning  its  ya* 
lidity,  as  to  render  the  power  of  the  Federal 
court  of  no  ayail.  Delmas  y.  Merchants*  Mut 
Ins.  Co.  14  Wall.  661,  20  L.  ed.  757. 

"Of  what  use  would  the  appellate  power  be 
to  the  litigant  who  feels  himself  aggrieved  by 
some  particular  state  legislation,"  says  Mr. 
Justice  Wayne,  in  Jefferson  Branch  Bank  y. 
Skelly,  1  Black,  436,  17  L.  ed.  173,  *'if  this 
court  could  not  decide,  independently  of  all 
adjudication  by  the  supreme  court  of  a  state, 
whether  or  not  the  phraseology  of  the  Instru- 
ment in  controversy  was  expressive  of  a  con- 
tract, and  within  the  protection  of  the  Consti- 
tution of  the  United  States,  and  that  iU  obli- 
gation should  be  enforced,  notwithstanding  a 
contrary  conclusion  by  the  supreme  court  of 
a  state?  It  never  was  intended,  and  cannot 
be  sustained  by  any  course  of  reasoning,  that 
this  court  should  or  could,  with  fidelity  to  the 
Constitution  of  the  United  States,  follow  the 
construction  of  the  supreme  court  of  a  state  in 
snch  a  matter,  when  it  entertained  a  different 
opinion;  and,  in  forming  its  Judgment  in  such 
a  case,  it  makes  no  difference  in  the  obligation 
of  this  court  in  reversing  the  Judgment  of  the 
■opreme  court  of  a  state  upon  such-  a  contract, 
whether  It  be  one  claimed  to  be  such  under  the 
form  of  state  legislation,  or  has  been  made 
by  a  covenant  or  agreement  by  the  agents  of 
a  state,  by  Its  authority." 

The  construction  of  a  contract  claimed  to 
have  been  Impaired  by  a  subsequent  statute 
la  no  less  a  Federal  question  than  if  the  con- 
Btruction  of  the  contract  were  undisputed  and 
the  point  decided  upon  the  ground  that  the  sub- 
sequent act  did  not  impair  it  The  question 
in  either  case  is  whether  the  contract  has  been 
impaired,  and  that  question  may  be  answered, 
either  by  holding  that  there  Is  no  contract  at 
all,  or  that  no  exclusive  rights  were  given  by 
it,  or  granting  that  such  exclusive  rights  were 
conferred,  that  the  subsequent  legislation  did 
not  impair  it  Columbia  Water  Power  Ca  T. 
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Columbia  Electric  Street  R.  Light  ft  P.  Co. 
172  U.  S.  475,  43  L.  ed.  521,  10  Sup.  Ct  Rep. 
247. 

The  application  of  this  rule  often  requires 
the  Federal  Supreme  Court  to  construe  for  it- 
self state  Constitutions  and  statutes,  the  Inter- 
pretation of  which,  as  has  already  been  noted 
(supra,  II.  b,  c),  generally  has  been  regarded 
as  the  exclusive  prerogative  of  the  state  courts. 
Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436, 
17  L.  ed.  173;  Piqua  Branch  of  State 
Bank  y.  Euoop,  16  How.  360,  14  L. 
ed  077;  Mobile  ft  O.  R.  Co.  v.  Tennessee, 
153  U.  S.  486,  38  L.  ed.  703,  14  Sup.  Ct  Rep. 
068;  Stearns  v.  Minnesota,  170  U.  S.  223,  45 
L.  ed.  162.  21  Sup.  Ct  Rep.  73;  Louisville  ft 
N.  R.  Co.  y.  Palmes,  100  U.  8.  244,  27  L.  ed. 
022,  3  Sup.  Ct  Rep.  103;  Vashon  y.  Green- 
how,  135  U.  8.  662,  34  L.  ed.  304,  10  Sup. 
Ct  Rep.  072 ;  Proprietors  of  Bridges  v.  Hobo- 
ken  Land  ft  Improv.  Co.  1  Wall.  116,  17  L. 
ed.  571 ;  Illinois  C.  R.  Co.  v.  Chicago,  176  U. 
8.  646,  44  L.  ed.  622,  20  Sup.  Ct  Rep.  500; 
St  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S. 
142,  45  L.  ed.  788,  21  Sup.  Ct  Rep.  575;  Mc 
Cuilough  V.  Virginia.  172  U.  8.  102,  43  L.  ed. 
382,  10  Sup.  Ct  Rep.  134;  Chicago,  B.  ft  Q. 
R.  Co.  y.  Nebraska,  170  U.  S.  57,  42  L.  ed. 
048,  18  Sup.  Ct  Rep.  513;  Hoadiey  v.  San 
Francisco,  124  U.  S.  630,  31  L.  ed.  553,  8  Sup. 
Ct.  Rep.  050;  Board  of  Liquidation  v.  Louis- 
iana, 170  U.  8.  622,  45  L.  ed.  347,  21  Sup.  Ct 
Rep.  263  ;  Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Light  ft  P.  Co.  172  U. 
8.  475,  43  L.  ed.  521,  10  Sup.  Ct  Rep.  247; 
Citizens'  Say.  Bank  v.  Owensboro,  173  U.  8. 
636,  43  L.  ed.  840,  10  Sup.  Ct  Rep.  571. 

"The  general  rule  of  this  court,"  said  Mr. 
Justice  Brewer  in  Stearns  v.  Minnesota,  170  U. 
8.  223,  45  L.  ed.  162,  21  Sup.  Ct  Rep.  73,  "is 
to  accept  the  construction  of  a  state  Consti- 
tution placed  by  the  state  supreme  court  as 
conclusive.  One  exception  which  has  been  con- 
stantly recognized  is  when  the  question  of  con- 
tract is  presented.  This  court  has  always  held 
that  the  competency  of  a  state,  through  Its  leg- 
islation, to  make  an  alleged  contract  and  the 
meaning  and  validity  of  such  contract,  wero 
matters  which,  in  discharging  its  duty  under 
the  Federal  Constitution,  it  must  determine  for 
itself ;  and,  while  the  leaning  is  towards  the  in- 
terpretation placed  by  the  state  court  such 
leaning  cannot  relieve  us  from  the  duty  of  an 
independent  Judgment  upon  the  question  of  con- 
tract or  no  contract." 

In  the  light  of  these  decisions,  the  protest 
of  the  Mississippi  high  court  of  errors  and  ap- 
peals in  Mclntyre  v.  Ingraham,  35  Miss.  25, 
can  be  of  little  other  than  historical  interest 
That  court  was  of  the  opinion  that,  where  the 
contract  was  alleged  to  arise  from  a  state 
statute,  the  only  question  which  the  Federal 
Supreme  Court  could  consider  was  the  consti- 
tutionality of  the  subsequent  legislation,  and 
was  bound  to  accept  the  construction  given  by 
the  state  courts  to  the  prior  statute.  "If  this 
were  not  true,"  says  Handy,  J.,  in  delivering 
the  court's  opinion,  "any  matter  of  state  pol- 
icy depending  upon  its  statutes  and  the  exposi- 
tions of  its  courts,  would  be  subject  to  revi- 
sion by  the  Supreme  Court  whenever  any  stat- 
ute subsequently  passed  might  be  alleged  to  af- 
fect rights  acquired  or  claimed  under  previous 
statutes  or  contracts;  and,  under  color  of  the 
power  to  pronounce  the  statute  complained  of 
unconstitutional,   that  court  might  proceed  to 
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reverse  all  the  decisions  of  the  state  courts  de- 
termiulng  the  force  and  effect  of  the  contract, 
whether  founded  on  a  statute,  or  general  rules 
of  law,  alleged  to  be  violated  by  the  obnoxious 
statute,  and  thus  subvert  the  entire  policy  of  the 
state  upon  the  subject-matter  of  the  controver- 
sy. And  it  would  follow  that  the  construction  of 
all  contracts  made  under  state  laws  would  be 
brought  within  the  overruling  power  of  the  Fed- 
eral government,  whenever  a  state  might  think 
fit  to  pass  any  statute  In  relation  to  such  con- 
tracts. The  fallacy  and  danger  of  such  a  doc- 
trine appear  to  be  obvious." 

A  decision  of  the  highest  court  of  a  state 
that  a  state  statute  establishing  a  charitable 
association  did  not  affect  pre-existing  provisions 
of  the  Code  against  the  keeping  of  a  gaming  ta- 
ble is,  however,  conclusive  on  the  Federal  Su- 
preme Court  in  reviewing  a  later  Judgment  of 
the  state  court  in  a  case  in  which  the  statute 
was  claimed  to  constitute  a  contract,  and  that 
a  later  repealing  act  effected  an  impairment 
of  the  obligation  of  such  contract,  and  was, 
therefore,  void.  Aicardi  v.  Alabama,  19  Wall. 
636,  22  L.  ed.  215.  See  also  Phalen  v.  Vir- 
ginia, 8  How.  163,  12  L.  ed.  1030,  $upra,  II.  b. 

And  the  rule  adopted  by  the  Federal  Supreme 
Court  on  this  point  is  subject  to  the  qualifi- 
cation that  the  settled  construction  given  by 
the  state  court  of  last  resort  to  its  Constitu- 
tion and  laws  must  be  taken  as  correct  so  far 
as  contracts  entered  into  on  the  faith  of  such 
construction  are  concerned.  Louisiana  v.  Pils- 
bury,  105  U.  S.  278,  26  L.  ed.  1090;  Warbur- 
ton  V.  White,  176  U.  S.  484,  44  L.  ed.  555,  20 
Sup.  Ct.  Rep.  404. 

However,  when  reviewing  the  final  Judgment 
of  a  state  court  upholding  a  state  statute  pro- 
hibiting lotteries,  which  was  alleged  to  violate 
the  contract  clause  of  the  Federal  Constitution, 
the  Supreme  Court  of  the  United  States,  in 
Douglas  V.  Kentucky,  168  U.  S.  488,  42  L.  ed. 
653,  18  Sup.  Ct  Rep.  199,  refused  to  be  bound 
by  prior  decisions  of  the  state  court  to  the  ef- 
fect that  vested  rights  could  be  acquired  in  a 
lottery  franchise  by  an  agreement  with  the 
grantee  of  such  franchise.  The  court  said: 
«'The  defendant  insists  that  his  rights,  having 
been  acquired  when  these  decisions  of  the  high- 
est courts  of  Kentucky  were  in  full  force, 
should  be  protected  according  to  the  law  of  the 
state  as  it  was  adjudged  to  be  when  those 
rights  attached.  But  is  this  court  required  to 
accept  the  principles  announced  by  the  state 
court  as  to  the  extent  to  which  the  contract 
clause  of  the  Federal  Constitution  restricts 
the  powers  of  the  state  legislatures?  Clearly 
not.  The  defendant  invokes  the  Jurisdiction  of 
this  court  upon  the  ground  that  the  rights  de- 
nied to  him  by  the  final  Judgment  of  the  high- 
est court  of  Kentucky,  and  which  the  state 
seeks  to  prevent  him  from  exercising,  were  ac- 
quired under  an  agreement  that  constituted 
a  contract  within  the  meaning  of  the  Federal 
ConstltutliA.  This  contention  is  disputed  by 
the  state.  So  that  the  issue  presented  makes 
It  necessary  to  inquire  whether  that  which  the 
defendant  asserts  to  be  a  contract  was  a  con- 
tract of  the  class  to  which  the  Constitution 
of  the  United  States  refers.  This  court  must 
determine, — indeed,  it  cannot,  consistently  with 
its  duty,  refuse  to  determine, — upon  its  own  re- 
sponsibility. In  each  case  as  it  arises,  whether 
that  which  a  party  seeks  to  have  protected  un- 
der the  contract  clause  of  the  Constitution  of 
the  United  States  is  a  contract  the  obligation 
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of  which  Is  protected  by  that  instrument 
against    hostile   state   legislation.*' 

And  to  come  within  this  exception  the  con- 
struction of  the  state  Constitution  and  laws 
must  have  been  so  firmly  established  as  to  con- 
stitute a  rule  of  property.  Louisville  ft  N.  R. 
Co.  V.  Palmes,  109  U.  S.  244,  27  L.  ed.  92*2,  3 
Sup.   Ct.   Rep.   103. 

And  the  Federal  Supreme  Court  will  not  be 
bound  by  a  state  decision  declaring  that  an  Ir- 
revocable contract  was  created  by  a  state  stat- 
ute which  is  directly  In  conflict  with  the  settled 
adjudications  of  the  former  court,  and  was  not 
made  in  time  to  enter  into  the  consideration  of 
the  parties  In  forming  the  contract.  Citiseni* 
Sav.  Bank  v.  Owensboro,  173  U.  S.  636,  43  L. 
ed.  840,  19  Sup.  Ct.  Rep.  571. 

b.  FuU  faith  and  credit. 

Where  the  Federal  Supreme  Court  is  review- 
ing the  Judgment  of  the  state  court  on  the 
ground  that  full  faith  and  credit  were  not  ac^ 
corded  the  Judicial  proceedings  of  another  state 
it  must  Judge  for  itself  the  true  nature  and  ef- 
fect of  the  order  relied  on.  Great  Western 
Teieg.  Co.  v.  Purdy,  162  U.  8.  329,  40  L.  ed. 
086,  16  Sup.  Ct.  Rep.  810. 

And  where  the  state  court  refused  to  enforce 
a  Judgment  of  a  court  of  a  sister  state  enforc- 
ing the  statutory  liability  of  a  corporate  di- 
rector, because  it  was  of  the  opinion  that  the 
statute  was  a  penal  one,  the  Federal  Supreme 
Court  is  not  bound  by  the  construction  given 
to  such  statute  by  the  courts  of  the  state  In 
which  it  was  enacted,  but  must  determine  iox 
itself  whether  the  original  cause  of  action  wai 
penal  in  the  international  sense.  Huntington 
V.  Attrlil,  146  U.  S.  657,  36  L.  ed.  1123.  13  Sap. 
Ct.  Rep.  224.  "The  case  in  this  regard." 
said  Mr.  Justice  Gray,  "is  analogous  to  one 
arising  under  the  clause  of  the  Constitution 
which  forbids  a  state  to  pass  any  law  impair- 
ing the  obligation  of  contracts.  In  which,  if 
the  highest  court  of  a  state  decides  nothing 
but  the  original  construction  and  obligation  of 
a  contract,  this  court  has  no  Jurisdiction  to 
review  its  decision;  but,  if  the  state  court 
gives  effect  to  a  subsequent  law  which  is  im- 
pugned as  Impairing  the  obligation  of  a  con- 
tract, this  court  has  power,  in  order  to  deter- 
mine whether  any  contract  has  been  impaired, 
to  decide  for  itself  what  the  true  construction 
of  the  contract  is.  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  8.  18, 
88,  31  L.  ed.  607,  014,  8  Sup.  Ct.  Rep.  741. 
So,  if  the  state  court,  in  an  action  to  enforce 
the  original  liability  under  the  law  of  another 
state,  passes  upon  the  nature  of  that  liability 
and  nothing  else,  this  court  cannot  review  its 
decision ;  but,  If  the  'state  court  declines  to  give 
full  faith  and  credit  to  a  Judgment  of  another 
state,  because  of  its  opinion  as  to  the  nature 
of  the  cause  of  action  on  which  the  Judgment 
was  recovered,  this  court,  in  determining 
whether  full  faith  and  credit  have  been  given 
to  that  Judgment,  must  decide  for  itself  the 
nature  of  the  original  liability." 

The  effect  to  be  given  by  courts  of  one  state 
to  provisions  for  b<Hid,  sequestration,  receiver, 
and  injunction,  made  in  a  decree  for  alimony 
of  a  court  of  another  state,  depends  on  local 
statutes  and  practice  of  that  state,  and  cannot 
be  inquired  into  by  the  Supreme  Court  of  the 
United  States  ifi  reviewing  a  Judgment  of  a 
state  court  which  is  claimed  to  have  denied 
full  faith  and  credit  to  a  Judgment  of  a  court 
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of  anotber  state.     Lynde  ▼.  Lynde,  181  IT.  8. 
183,  45  L..  ed.  810,  21  8up.  Ct.  Rep.  555. 

c  Due  process  of  law. 

The  doctrine  of  the  cases  holding  that  It  Is 
for  tbe  state  courts  alone  to  construe  their  own 
lawB  (see  supra,  II.  b)  does  not  require  the 
Supreme  Court  of  the  United  States,  on  writ 
of  error  to  a  state  court,  to  accept  that  court's 
construction  of  a  state  statute,  or  a  statute 
enacted  by  the  territory  before  Its  admission  in- 
to tbe  Union  as  a  state,  when  the  question  Is 
wbetber  such  statute  provides  for  the  notice 
required  to  constitute  due  process  of  law.  Scott 
T.  McNeal.  154  U.  S.  34,  88  U  ed.  896,  14 
Sap.  Ct.  Rep.  1108. 

Tbe  Federal  Supreme  Court  is  no  more  bound 
by  the  state  court's  construction  of  the  enact- 
ment under  these  conditions  than  when  the 
question  Is  whether  the  statute  created  a  con- 
tract which  has  been  impaired  by  a  subsequent 
law  of  the  state  (see  supra.  III.  a),  or  whether 
the  orlslnal  liability  created  by  the  statute  was 
such  that  a  Judgment  upon  it  had  not  been  giv- 
en due  faith  and  credit  in  the  courts  of  anoth- 
er state  (see  supra.  III.  b).  Ibid,  "In  every 
such  CBfie"  said  Mr.  Justice  Gray,  "this  court 
must  decide  for  itself  tbe  true  construction  of 
the  statute." 

A  similar  ezceptl(»i  was  recognized  in  Head- 
ley  ▼.  San  Francisco,  124  U.  S.  630,  81  L.  ed. 
553,  8  Sup.  Ct  Rep.  659,  where  one  of  the 
questk>ns  Involved  on  a  writ  of  error  to  a  state 
court  was  whether  property  was  taisen  without 
due  process  of  law  by  certain  state  legislation, 
Tbe  court's  first  duty,  said  Mr.  Chief  Justice 
Waite,  in  delivering  the  opinion  iij  this  case, 
was  to  determine  whether  a  prior  mdnlcipal  or- 
dinance vested  any  property  rights  which  would 
be  t4.hen  away  If  such  legislation  were  adjudged 
valid.  The  existence  of  the  ri^^t,  he  said,  was 
part  of  the  Federal  question  itself.'  See  also 
Yidc  Wo  V.  Hopkhis,  118  U.  S.  356,  80  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064,  infra.  III.  d. 

Errors  of  state  courts  In  respect  to  the  de- 
tails of  assessments  by  municipal  corporations 
for  street  improvements  which  are  claimed 
not  to  furnish  due  process  of  law  cannot  be 
considered  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court.  The 
only  inquiry  open  is  whether  sufficient  provi- 
sion has  been  made  by  law  for  contesting  the 
assessment  by  an  appropriate  proceeding  in  the 
ordinary  courts  of  Justice.  Corry  v.  Campbell, 
154  U.  8.  629,  Appz.  and  24  L.  ed.  926,  14  Sup. 
Ct.   Hep.   1183. 

On  writ  of  error  to  a  state  court  to  review 
a  Judgment  in  an  action  in  the  nature  of  quo 
warranto  alleged  not  to  constitute  due  process 
of  law  the  question  before  the  Supreme  Court 
of  the  United  States  is  not  whether  the  courts 
below  having  Jurisdiction  of  the  case  and  of  the 
parties  have  followed  the  law,  but  whether  the 
law,  if  followed,  would  have  furnished  the  pro- 
tection guaranteed  by  the  Federal  Constitution. 
Irregularities  and  mere  errors  in  the  proceed- 
ing must  be  corrected  in  the  state  court.  The 
Supreme  Court  of  the  United  States  will  only 
examine  the  power  of  the  court  below  to  pro- 
ceed at  all.  Kennard  v.  Louisiana,  92  U.  S. 
480,  23  L.  ed.  478. 

Proceedings  had  in  tbe  state  court  under 
state  authority  for  the  appropriation  of  private 
property  to  public  purposes  may  be  examined 
by  the  Supreme  Court  of  the  United  States  on 
63L.  R.  A. 


writ  of  error  to  a  state  court  so  far  as  to  in- 
quire whether  that  court  prescribed  any  rule 
of  law  in  disregard  of  the  owner's  right  to  Just 
compensation.  But  It  is  not  every  error  occur- 
ring in  a  state  court  in  the  administration  of 
its  law  concerning  condemnation  of  private 
property  for  public  purposes  that  may  be  re- 
viewed, and  the  court  is  not  called  upon  to 
search  the  record  simply  to  inquire  whether 
there  may  or  may  not  be  errors  In  the  proceed- 
ing. The  limit  of  interference  is  reached  when 
it  appears  that  no  fundamental  rights  have 
been  disregarded  by  the  state  tribunals.  Back- 
us V.  Ft  Street  Union  Depot  Co.  169  U.  S. 
557,  42  L.  ed.  858,  18  Sup.  Ct.  Rep.  445 ;  Chi- 
cago,  B.  ft  Q.  B.  Co.  v.  Chicago,  166  U.  S.  226, 
41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

d.  B^al  protection  of  the  laws. 

In  Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064,  the  question 
presented  on  a  writ  of  error  to  a  state  court 
was  whether  due  process  of  law,  or  tVe  equal 
pfotection  of  the  laws,  was  denied  the  Chi- 
nese by  proceedings  under  certain  municipal  or- 
dinances providing  that  it  should  be  unlawful 
for  any  person  to  engage  in  the  laundry  busi- 
ness In  wooden  buildings  within  the  corporate 
limits  "without  having  first  obtained  the  con- 
sent of  the  board  of  supervisors.'*  The  state 
court  considered  these  ordinances  as  vesting 
in  the  board  of  supervisors  a  not  unusual  dis- 
cretion in  granting  or  withholding  their  assent 
to  the  use  of  wooden  buildings  as  laundries,  to 
be  exercised  In  reference  to  the  circumstances 
of  each  case,  with  a  view  to  the  protection  of 
the  public  against  the  dangers  of  fire.  The 
Federal  Supreme  Court,  however,  held  that  the 
power  conferred  by  these  ordinances  was  a 
naked  and  purely  arbitrary  power,  acknowledg- 
ing neither  guidance  nor  restraint  "The  deter- 
mination of  the  question  whether  the  proceed- 
ings under  these  ordinances  and  in  enforcement 
of  them  are  in  conflict  with  the  Constitution 
and  laws  of  the  United  States,"  said  Mr.  Jus- 
tice Matthews,  in  delivering  the  unanimous 
opinion  of  the  court*  "necessarily  involves  the 
meaning  of  the  ordinance  which,  for  that  pur- 
pose, we  are  required  to  ascertain  and  ad- 
Judge.*' 

See  also  Hoadley  v.  San  Francisco,  124  U. 
S.  639,  31  L.  ed.  558,  8  Sup.  Ct  Rep.  659; 
Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed.  896, 
14  Sup.  Ct  Rep.  1108,  supra.  III.  c. 

The  decision  of  the  supreme  court  of  a  state 
that  it  is  competent  on  a  new  assessment  to  de- 
termine questions  of  benefit  from  the  proof,  ev- 
en though  in  so  doing  a  different  result  would 
be  reached  from  that  which  had  been  arrived 
at  when  a  former  assessment  which  has  been 
set  aside  was  made,  decides  merely  a  local 
question,  which  cannot  be  considered  in  review- 
ing the  Judgment  of  the  state  court  Lombard 
V.  West  Chicago  Park,  181  U.  S.  33,  45  L.  ed. 
731,  21  Sup.  Ct.  Rep.  507.  The  court  said : 
"The  theory  lying  at  the  foundation  of  all  the 
arguments  advanced  to  show  that  the  court 
below  committed  error  of  a  Federal  nature  Is 
this,  and  nothing  more, — that  the  equal  protec- 
tion of  the  laws  was  denied  by  the  supreme 
court  of  Illinois  because  that  court  although 
it  treated  the  assessing  ordinance  as  invalid  for 
the  purposes  of  the  first  assessment,  up- 
held that  ordinance  as  valid  for  the 
second    assessment     This    but    asserts    that. 
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because  It  Is  considered  that  there  was  In- 
consistency In  the  reasoning  by  which  the  su- 
preme court  of  Illinois  sustained  its  conclusion, 
therefore  the  equal  protection  of  the  laws  was 
denied.  If  the  proposition  as  thus  understood 
was  held  to  be  sound,  as  it  cannot  be,  every 
case  decided  In  the  courts  of  last  resort  of 
the  several  states  would  be  subject  to  the  re- 
visory power  of  this  court,  wherever  the  los- 
ing party  deemed  that  the  reasoning  by  which 
the  state  court  had  been  led  to  decide  adverse- 
ly to  his  rights  was  inconsistent  with  the  rea- 
soning previously  announced  by  the  same  court 
in  former  cases.  In  thus  stating  the  ultimate 
deduction  to  which  the  proposition  necessarily 
leads,  we  do  not  wish  to  be  understood  as  im- 
plying that  we  think  the  reasoning  upon  which 
the  supreme  court  of  the  state  of  Illinois  placed 
its  decision  in  this  case  is  amenable  to  the 
inconsistency  which  it  is  insisted  it  embodies. 
As  that  consideration  is  wholly  beyond  the  pale 
of  our  jurisdiction,  we  have  not  even  ap- 
proached its  consideration.*' 


IV.  Oonolusion, 

The  whole  merits  of  the  controversy  are  not 
open  to  consideration  by  the  Federal  Supreme 
Court  because  the  record  in  the  state  courts 
presents  a  Federal  question  which  c<mfers  jo- 
risdiction  of  the  writ  of  error.  In  general  on- 
ly Federal  questions,  and  those  so  presented 
by  the  record  as,  if  standing  alone,  would  con- 
fer such  jurisdiction,  can  be  considered.  Near- 
ly, if  not  quite,  all  the  exceptions  will  be  in- 
cluded if  the  general  rule  be  so  modified  as  to 
permit  the  review  of  such  questions  as  are  to 
interwoven  with  the  Federal  question  as  to 
require  determination  in  order  intelligently  to 
decide  that  question. 

Questions  of  fact,  even  if  Federal  in  their  na- 
ture, are  excluded  from  consideration  bj  rea- 
son of  the  distinction  between  appeals  and 
writs  of  error  which  the  Federal  courts  hsTe 
consistently  observed.  W.  W.  M. 
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SANITARY  DISTRICT  OF  CHICAGO  et  al. 
(2<M  111.  576.) 

1.  Tlie  lefflslatCvre  CAnnot  A«itliort>e  tlie 
condemnation  of  prlvnte  propertT  for 
the  erection  of  pnblle  mills  and  ma- 
chinery generally,  without  anything  to  show 
what  is  meant  by  a  public  mill,  or  anything 
to  give  the  public  any  interest  in  a  mill 
after  it  is  erected. 

8.  Prlvatte  property  cnnnot  be  taken 
for  at  prlvaite  nse  under  a  constitutional 
provision  that  such  property  shall  not  be 
taken  or  damaged  for  public  use  without 
Just  compensation. 

(October  26,  1903.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Circuit  Court  for  Will  County 
dismissing  a  petition  to  acquire  property  by 
right  of  eminent  domain.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  Moran,  with  Mr. 
Oliarles  A.  Mnnroet  for  appellant: 

The  mills  and  millers'  act  is  valid,  and 
authorizes  the  petitioner  to  acquire  all  the 
property  described  in  the  petition. 

Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9, 
28  L.  ed.   889,  5  Sup.  Ct.  Rep.  441;   Olm- 


NoTE. — As  to  flowage  of  land  for  mill  pur- 
poses, see  note  to  Turner  v.  Nye,  14  L.  R.  A. 
487. 

As  to  what  is  a  public  purpose  for  which  the 
water  power  of  a  stream  may  be  appropriated 
by  eminent  domain,  see,  in  this  series,  Re  Barre 
Water  Co.  9  L.  K.  A.  195 ;  Avery  v.  Vermont 
Electric  Co.  59  L.  R.  A.  817;  and  Fallsburg 
Power  &  Mfg.  Co.  v.  Alexander,  61  L.  R.  A.  129. 
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stead  V.  Camp,  33  Conn.  532,  89  Am.  Dee. 
221;  Fuller  v.  Chicopee  Mfg.  Co.  16  Gray, 
43;  Pratt  v.  Lanison,  2  Allen,  275;  Lowell 
y.  Boaton,  111  Mbss.  454,  15  Am.  Rep.  39. 

The  mills  acts  are  interpreted  broadly. 

Angell,  Waters,  6tli  ed.  §  488. 

The  improvement  of  navigation  is  a  public 
use. 

Ilazen  y.  Essex  Co.  12  Cush.  475;  i^ 
Bums,  155  N,  Y.  2S,  49  N.  E.  246;  Calking 
V.  Baldvcin,  4  Wend.  669,  21  Am.  Dec.  16S; 
Talley  Ciiy  Salt  Co.  ▼.  Brotm,  7  W.  Va. 
198. 

If  the  land  of  the  sanitary  district  is  de- 
voted to  a  public  use,  the  proposed  use  will 
not  interfere  with  its  present  use,  and  there- 
fore express  legislative  authority  to  flow  the 
land  is  not  necessary. 

Steele  v.  Empson,  142  Ind  397,  41  N.  E. 
822;  Gold  v.  Pittshurgh,C.  C.  <£  St.  L.  R.  Co. 
153  Ind.  232,  53  N.  £.  285 ;  Baltimore  d  0.  8. 
W.  R.  Co.  V.  Jackson  County,  156  Ind.  260, 
58  N.  E.  837,  59  N.  E.  856;  St.  Louis  d  C. 
R.  Co.  V.  Postal  Teleg.  Co.  173  111.  508,  51 
N.  E.  382;  Southern  P.  R.  Co.  v.  Southern 
California  R.  Co.  HI  Cal.  221,  43  Pac.  602; 
South  Western  Teleg.  d  Teleph.  Co.  v.  Gulf, 
C.  d  S.  F.  R.  Co.  (Tex.  Civ.  App.)  52  S.  W. 
106 ;  Postal  Teleg.  Cable  Go.  v.  Oregon  Short 
Line  R.  Co.  23  Utah,  474,  90  Am.  St.  Rep. 
705,  65  Pac.  735;  Postal  Teleg.  Cable  Co.  v. 
Oregon  Short  Line  R.  Co.  114  Fed.  787. 

Whether  the  power  of  eminent  domain 
shall  be  put  in  motion  for  any  particular 
purpose,  and  whether  the  exigencies  of  the 
occasion  and  the  public  welfare  require  or 
justify  its  exercise,  are  questions  which  rest 
entirely  with  the  legislature.       When  the 
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use  is  publie  the  necessity  or  expediency  of 
appropriating  any  particular  property  is 
not  a  subject  of  judicial  cognizance. 

1  Ijewis,  Km.  Dom.  2d  ed.  9  23^;  8ohu$ter 
V.  Sanitary  Disi.  Yll  HI.  627,  52  N.  E.  865; 
Chicago,  U.  /.  d  P.  R.  Co,  v.  Lake,  71  III. 
333;  Lake  Shore  d  M.  8.  B.  Co.  v.  Chi- 
cago <t  M'.  I,  R.  Co,  97  111.  506;  Smith  ▼. 
Chicago  d  W,  I,  R,  Co.  105  111.  511;  Chicago 
d  E.  I.  R,  Co,  V.  JVilise,  116,  HI.  449,  6  N. 
K.  40 ;  National  Docks  R,  Co.  y.  Central  R. 
Co.  .'52  N.  J.  £q.  765. 

The  encouragement  of  mills  has  always 
been  a  favorite  object  with  the  legislatures 
of  the  various  states,  and,  though  the  reason 
of  it  may  have  ceased,  the  favor  of  the  legis- 
lature continues. 

Wolcott  Woollen  Mfg,  Co,  ▼.  Upham,  5 
Pick.  292. 

Those  invested  with  the  power  of  eminent 
domain  for  a  public  purpose  can  make  their 
own  location  according  to  their  own  views 
of  what  is  best  or  »pedient,  and  their  dis- 
cretion cannot  be  interfered  with  by  the 
court. 

2  Lewis,  Em.  Dom.  2d  ed.  S  393. 

The  power  to  construct  tlie  gristmill  and 
improve  the  navigation  of  the  Des  Plaines 
river  rests  on  the  public  use,  not  on  tlfe 
disposition  of  the  water  power  incidentally 
developed. 

State,  Slingerland  Prosecutor,  v.  Netoark, 
54  N.  J.  L.  62,  23  Atl.  129;  State  Y.  Eau 
Claire,  40  Wis.  642,  37  Wis.  400. 

When  once  tLe  character  of  the  use  is 
found  to  be  public,  the  court's  inquiry  ends, 
and  the  legislative  policy  is  left  supreme,  al- 
though it  appears  tliat  private  ends  will  be 
iidvanced  by  the  public  user. 

South  Chicago  R,  Co.  v.  Dix,  109  111.  237 ; 
Chicago  d  E.  I,  R,  Co.  v.  Wiltse,  116  111.  449, 
6  N.  E.  49;  St.  Louis,  I.  M.  d  8,  R.  Co,  v. 
Peftij,  57  Ark.  359,  20  L.  R.  A.  434,  21  S. 
W.  884;  State,  De  Camp,  Prosecutor,  v. 
Hibemia  Underground  R,  Co,  47  N.  J.  L. 
43;  National  Docks  R.  Co.  v.  Central  R. 
Co.  32  N.  J.  Eq.  755. 

l.*he  defendant  cannot  question  the  in- 
tention of  the  petitioner  to  devote  the 
property  to  the  public  use  specified  in  the 
petition. 

State,  Slingerland,  Prosecutor,  v.  Newark, 
54  N.  J.  L.  62,  23  Atl.  129;  Aurora  d  C.  R. 
Co,  y.  Latoreneeburgh,  56  Ind.  87;  State  ex 
rel.  Gofer  y.  Kingan,  61  Ind.  142;  Mills 
Act.  S  5. 

A  nmninfir  stream  is  quasi  of  public  con- 
cern like  highways  and  commons.  The 
right  to  the  use  of  the  water  is  puhlici 
juris. 

Druley  y.  Adam,  102  111.  177;  Batavia 
Hfg.  Co.  V.  Newton  Wagon  Co,  91  111.  230; 
Lancey  v.  Clifford,  54  Me.  496,  92  Am.  Dec. 
561 :  Pratt  y.  Latnson,  2  Allen,  287;  3  Kent, 
«3  L.  R.  A. 


Com.  430;  Angell,  Waters,  9f  04,  132; 
Agawam  Canal  Co.  v.  Edwards,  36  Conn. 
497. 

Water  power  is  the  diiference  in  level  be- 
tween the  surface  where  the  stream  first 
touches  the  land  and  the  surface  where  it 
leaves  it. 

M'Calmont  v.  Whitaker,  3  Rawle,  90,  23 
Am.  Dec.  102;  Broum  v.  Bush,  45  Pa.  66; 
Lawson  v.  Mowry,  52  Wis  219,  9  N.  W.  280. 

Messrs.  John  P.  Wilson  and  Henry  S. 
Robblns  for  appellees. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  filed  his  petition  iii  the  circuit 
court  of  Will  county,  in  conformity  with  the 
eminent  domain  law  of  this  state,  against 
appellee  and  others,  alleging  that  ''he  is  the 
owner  of  the  bed  and  banks  of  the  Des 
Plaines  river,  in  sections  20  and  21,  town- 
ship 35  north,  range  10  east  of  the  third 
principal  meridian,  from  the  south  line  of 
section  16  to  the  west  line  of  section  20; 
that  be  is  about  to  build  a  public  gristmill, 
and  also  construct  other  machinery,  as  well 
as  also  the  improvement  of  the  navigation 
of  the  Des  Plaines  river  at  a  point  on  said 
land  described  as  follows  [here  follows  de- 
scription]; that  in  order  to  construct, 
operate,  and  equip  said  public  gristmill  and 
other  public  machinery,  and  also  the  im- 
provement of  the  navigation  of  the  Des 
Plaines  river,  it  is  necessary  to  take  and 
injure  private  property  without  the  owner's 
consent;  that  the  parties  with  whom  pe- 
titioner is  unable  to  agree  as  to  their  just 
compensation  are  the  Atchison,  Topeka,  & 
Santa  F6  Railroad  Company  .  .  .  and 
the  sanitary  district  of  Chicago."  Then  fol- 
lows a  description  of  a  particular  piece  of 
land  in  which  the  sanitary  district  has  an 
interest,  with  the  prayer  that  a  jury  be  im- 
paneled to  assess  the  damages  in  pursuance 
of  the  provisions  of  "An  Act  in  Regard  to 
Mills  and  Millers,"  etc.,  approved  March  2, 
1872,  and  in  force  July  1,  1872.  Rev.  Stat. 
1874,  p.  701,  chap.  92. 

Petitioner  was  able  to  agree  with  all  the 
defendants  as  to  their  just  compensation, 
except  the  sanitary  district  of  Chicago, 
which  appeared  in  the  circuit  court  and 
entered  its  motion  to  dismiss  the  petition: 
^'First,  because  this  statute  is  unconstitu- 
tional, in  that  it  attempts  to  authorize  the 
taking  of  private  property  without  the 
owner's  consent  for  a  private,  and  not  a 
public,  use;  second,  because  petitioner  seeks 
by  this  proceeding  to  acquire  the  property 
for  a  private  us^e,  and  his  claim  thai;  he  de- 
sires to  equip  and  operate  a  public  gristmill 
id  a  mere  Bubtcrfuge,  under  which  he  seeks 
to  acquire  the  property  for  the  mere  private 
purpose  of  developing  an  extensive    water 
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power;  third,  becaaie  the  property  sought 
to  be  taken  had  been  acquired  and  was  used 
by  appellee  for  the  purpose  of  carrying  off 
the  sewerage  of  Chicago,  and,  being  thus  al- 
ready devoted  to  a  public  use,  could  not  be 
taken  by  appellant  under  this  statute, 
which  contemplates  only  the  taking  of 
private  property."  Evidence  was  heard  in 
support  of  and  against  the  motion,  and  an 
order  entered  sustaining  the  same,  to  re- 
verse which  appellant  prosecutes  this  ap- 
peal. 

Section  I  of  the  statute  imder  which  ap- 
pellant claims  the  right  to  condemn  the 
property  of  appellee  provides  as  follows: 
"When  any  person  or  persons  owning  land 
on  one  or  both  sides  of  any  stream  or  water 
course,  any  part  of  the  bed  of  which  be- 
longs to  such  person  or  persons,  shall  desire 
to  build  or  repair  any  public  gristmill,  saw- 
mill, or  other  public  mill  or  machinery,  or 
to  erect,  repair,  or  increase  in  height  any 
dam  across  such  stream  or  water  course,  to 
supply  water  for  any  such  mill  or  machin- 
ery, or  to  improve  the  navigation  of  any 
such  stream  or  water  course  for  the  use  of 
such  mill  or  machinery,  and  it  shall  be 
necessary  to  take  or  injure  private  property 
without  the  owner's  consent,  and  the  com 
pensation  therefor  cannot  be  agreed  upon  by 
the  parties  interested,  it  shall  be  lawful  for 
the  person  or  persons  desiring  to  build  or 
repair  such  mill  or  machinery,  or  to  erect, 
repair,  or  increase  the  height  of  any  such 
dam,  to  cause  the  damage  or  compensation 
to  be  paid  to  the  owner  or  other  person 
interested  in  the  property  to  be  taken  or 
injured,  to  be  ascertained  in  the  manner 
provided  by  law  for  the  taking  or  damaging 
of  private  property  for  public  use:  Pro 
vided,"  etc  Other  sections  provide  that 
no  dam  shall  be  erected  to  the  injury  of  any 
mill  lawfully  existing  on  the  same  stream, 
nor  to  the  injury  of  the  health  of  the  neigh- 
borhood, and  the  right  to  the  judgment  of 
condemnation  shall  be  availed  of  within  a 
cert-ain  time;  otherwise  to  revert,  etc 
Section  6  prescribes  the  duty  of  the  owner 
or  occupier  of  every  public  gristmill  within 
the  state,  requires  him  to  grind  the  grain 
brought  to  his  mill  in  due  turn,  and  author- 
izes him  to  take  certain  tolls  for  different 
kinds  of  grain.  The  next  section  attaches 
a  penalty  for  his  failure  to  promptly  and 
pimctually  attend  to  the  duties  imposed. 
Section  8  makes  him  accountable  for  the 
safe-koepiug  of  grain  received  in  his  mill 
for  the  purpose  of  being  ground,  and  §  9 
imposes  a  penalty  for  taking  illegal  tolls. 
Section  11  relates  to  dams  erected  across 
any  river  or  water  course  in  this  state 
under  the  authority  of  any  law  of  this 
state,  and  has  no  application  to  this  case. 

This  dass  of  statutes  has  been  in  force 
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in  this  and  many  other  states  of  the  Union 
from  a  very  early  day, — ^in  Illinois  and 
several  others  while  yet  under  territorial 
organization, — and  are  generally  known  as 
"mill  acts."  They  were  manifestly  passed 
at  a  time  when  water  power  was  practically 
the  only  means  of  running  such  mills,  and 
which,  in  the  then  existing  condition  of  so- 
ciety, were  a  public  necessity.  As  was  to 
be  expected,  in  view  of  the  demands  for 
mills  to  grind  grain  for  food  and  to  saw 
timber  into  building  material  for  the  erec- 
tion of  houses,  as  well  as  of  the  fact  that 
land  had  little  or  no  market  value,  these 
laws  were  enforced  and  acquiesced  in  for  a 
great  many  years,  until  valuable  rights  had 
been  acquired  under  them.  Those  of 
Illinois,  found  in  Laws  1819,  p.  264  (Rev. 
Code  1827,  p.  297;  Rev.  Laws  1833,  p.  449), 
were  each  limited  to  water  gristmills  and 
sawmills,  except  that  of  1819,  which  was 
confined  to  gristmills.  They  were  never 
called  in  question,  so  far  as  we  are  advised, 
and  certainly  not  in  this  court.  The  later 
statutes  in  other  states  like  the  act  under 
which  this  proceeding  is  brought,  have  at- 
tempted to  extend  the  power  to  other  than 
public  gi'istmills,  authorizing  the  taking  or 
damaging  of  private  property  for  the  erec- 
tion and  operation  of  mills  generally;  our 
statute,  as  will  ap])ear  from  the  first 
section  quoted  above,  extending  to  "other 
public  mill  or  machinery,"  and  "to  improve 
the  navigation  of  any  such  stream  or  water 
course  for  the  use  of  such  mill  or  ma- 
chinery." When  mill  acts  came  to  be 
questioned,  insmy  considerations  conspired 
to  influence  the  courts  to  be  inclined  to 
sustain  them,  and  hence  decisions  are  to 
be  found  placing  their  validity  upon  various 
grounds.  In  every  instance,  so  far  as  we 
are  advised,  acts  providing  for  condem- 
nation proceedings  for  the  benefit  of  public 
gristmills  have  been  upheld  upon  the  groimd 
that  taking  private  property  for  that  pur- 
pose is  for  a  public  use,  and  not  for  a  mere 
individual  purpose;  and  some  of  the  ablest 
courts  of  last  resort  have  sustained  laws 
authorizing  the  taking  or  damaging  of  land 
for  water  power  for  running  mills,  and 
factories  generally,  by  water  power.  See 
cases  cited  in  note  to  S  180  of  Lewis  on 
Eminoit  Domain,  where  the  author  says: 
"The  constitutionality  of  acts  for  this  pur- 
pose has  been  seriously  questioned,,  but 
nevertheless  upheld  either  on  the  ground 
of  authority,  or  long  and  general  acquies- 
cence and  usage,  in  Iowa,  Kansas,  Maine, 
Minnesota,  Nebraska,  and  Wisconsin.  On 
the  other  hand,  such,  acts  have  been  held  to 
be  unconstitutional,  as  authorizing  the 
taking  of  private  property  for  private  use, 
except  in  case  of  public  mills^  in  the  states 
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of  Alabama,  Georgia,  Michigan,  New  York, 
Vermont,  and  West  Virginia." 

The  supreme  court  of  the  state  of  Massa- 
chusetts, and  other  courts,  and  the  Su- 
preme Court  of  the  United  States,  have  sus- 
tained acts  which  gave  the  right  to  hare  the 
dama^res  assessed  for  overflowing  the  lands 
of  another  by  the  erection  of  dams  for 
operating  mills  and  other  machinery,  not 
upon  the  right  of  eminent  domain,  but  on 
the  theory  that  the  statutes  do  not  author- 
ize tlie  taking  or  damaging  of  private 
property  at  all;  that  is,  that  ''it  is  not  a 
riglit  to  take  and  use  the  land  of  the  pro- 
prietor above  against  hia  will,  but  it  is  an 
authority  to  use  his  own  land  and  water 
privilege  to  his  own  advantage  and  for  the 
benefit  of  the  community.  It  is  a  provision 
by  law  for  regulating  the  rights  of  pro- 
prietors on  one  and  the  same  stream,  from 
its  rise  to  its  outlet,  in  a  manner  best 
calailated,  on.  the  whole  to  promote  and 
secure  their  common  rights  in  it."  Bates 
V.  Weymouth  Iron  Oo.  8  Cush.  548,  ap- 
proved and  adopted  in  Head  v.  Amoakeag 
Mfg.  Co.  113  U.  S.  9,  28  L.  ed.  889,  5  Sup. 
Ct.  Rep.  441.  These  and  other  cases  also 
seem  to  proceed  upon  the  idea  that  that 
which  is  a  public  benefit  amounts  to  a  pub- 
lic use. 

As  already  said,  the  validity  of  our 
present  statute,  in  so  far  as  it  extends  the 
right  of  condemnation  to  sawmills  or  other 
public  mills  or  machinery,  or  to  improve 
the  navigation  of  any  stream  or  water 
eoarae  on  which  the  same  may  be  situated, 
**f or  the  ose  of  such  mill  or  machinery,"  has 
never  been  passed  upon  by  this  court;  and 
it  Beems  clear  that,  in  view  of  the  language 
of  the  statute,  the  Constitution  of  this  state, 
and  the  holdings  of  this  court  as  to  what  is 
a  public  use,  within  the  meaning  of  the 
Constitution,  and  what  a  taking  or  damag- 
ing of  private  property,  there  is  no  escape 
from  the  conclusion  that  it  must  be  held 
unconstitutional  and  void.  In  reaching 
thin  conclusion  it  is  not  necessary  to  dissent 
from  the  views  of  the  Supreme  Court  of  the 
United  States  and  other  courts  holding  a 
similar  doctrine,  for  the  reason  that  our 
statnte  is  in  no  sense  confined  to  the  ascer- 
tainment of  damages  or  just  compensation 
for  overflowing  the  lands  of  another,  but 
authorizes  the  proceeding  whenever  ''it 
shall  be  necessary  to  take  or  injure  private 
property  without  the  owner's  consent,  and 
the  compensation  therefor  cannot  be  agreed 
upon  by  the  parties  interested."  The  neces- 
sity may  or  may  not  arise  from  the  flowage 
oi  the  lands  of  another.  Moreover,  it,  by 
express  terms,  authorizes  the  owner,  etc., 
"to  take  or  injure  private  property,"  and  a,\- 
lo^-s  the  assessment  of  damages  or  compen- 
sation to  be  paid  to  the  owner  or  other 
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person  interested  in  the  property  "to  be 
taken  or  injured  to  be  ascertained,"  etc.  In 
other  words,  it  is  a  statute  authorizing  the 
taking  or  injuring  of  private  property 
under  the  right  of  eminent  domain.  If  it 
were  other>7ise,  there  could  be  no  question, 
under  our  decisions,  and  in  fact  under  the 
decisions  of  aJl  the  courts,  including  the 
Supreme  Court  of  the  United  States,  that 
the  right  which  appellant  seeks  to  enforce 
by  his  petition — ^tliat  is,  to  overflow  ap- 
pellee's lands — ^M'ould  amount  to  taking  its 
property.  A^etntw  v.  Peoria,  41  111.  502,  89 
Am.  Dec.  392;  Rigney  v.  Chicago,  102  III. 
64.  Lewis,  in  his  work  on  Eminent  Domain, 
2d  ed.  §  183,  says:  ''There  can  be  Ho  ques- 
tion, it  seems  to  us,  but  that  the  flooding 
of  land  by  a  milldam  is  a  taking.  It  inter- 
feres with  the  right  to  have  the  water  of  the 
stream  flow  off  in  its  accustomed  manner, 
and  excludes  the  owner  from  the  use  and 
enjoyment  of  so  much  of  the  land  as  is 
covered  by  water,  and  may  greatly  deterio- 
rate that  which  is  not  flooded.  Tliis  has 
been  expressly  held  to  be  a  taking  by  the 
Supreme  Court  of  the  United  States  and  by 
almost  every  court  in  the  Union;"  citing 
Pumpelly  v.  Green  Bay  d  M.  Canal  Co,  13 
Wall.  166,  20  L.  ed.  567.  At  S  67  he  further 
says:  "Where  works  are  constructed  be- 
low the  lands  of  a  proprietor,  such  as  a 
bridge  or  dam  or  alteration  of  the  channel, 
which  causes  the  water  to  set  back  and  over- 
flow the  land  of  such  proprietor,  there  is  a 
violation  of  such  right,  and  if  the  works  are 
authorized  by  law  there  is  a  taking,  for 
which  compensation  roust  be  made,"  citing 
cases  from  almost  all  the  states. 

It  is  also  the  settled  doctrine  of  this 
court  that,  to  constitute  a  public  use,  some- 
thing more  than  a  mere  benefit  to  the  pub- 
lic must  flow  from  the  contemplated  im- 
provement. The  public  must  be  to  some 
extent  entitled  to  use  or  oijoy  the  property, 
not  as  a  ]nere  favor  or  by  permission  of  the 
owner,  but  by  right.  Chicago  d  E.  I.  R.  Co, 
V.  Wiltae,  116  III.  449,  6  N.  E.  49;  Hholl  v. 
German  Coal  Co,  118  111.  427,  69  Am.  Rep. 
379,  10  N.  E.  199;  Chicago  Dock  d  Canal 
Co.  v.  Garrity,  115  111.  155,  3  N.  E.  448; 
Milleit  V.  People^  117  111.  294,  67  Am.  Rep. 
869,  7  N.  E.  631.  It  may  be  doubted  whether 
the  legislature,  in  fact,  intended  to  extend 
the  right  of  eminent  domain  to  other  than 
public  gristmills.  It  carefully  deflnes  such 
mills,  and  prescribes  the  duties  of  the  pro- 
prietors thereof,  and  the  rights  of  the  pub- 
lic, making  no  mention  whatever  as  to  what 
is  meant  by  the  expression,  "other  public 
mill  or  machinery."  What  is  a  public  mill  ? 
What  is  a  public  machinery  ?  We  find 
nothing  in  the  statute  or  elsewhere  answer- 
ing these  inquiries,  nor  is  there  anything 
in  petitioner's  petition  indicating  what  kind 
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of  "other  public  maclunery*'  he  is  about  to 
build,  it  is  apparent  that  he  doeH  not  seek 
merely  to  establish  the  right  to  build  a  pub- 
lic gristmill,  but,  as  shown  by  his  petition, 
his  purpose  was  «nd  is  to  take  or  injure  the 
property  of  appellee  for  the  purposes  of 
other  mills  or  machinery.  The  evidence 
which  was  heard  by  the  court  below  fully 
justifies  the  conclusion  that  for  all  the 
purposes  of  a  public  gristmill  his  own 
property  alTords  ample  facilities  for  the  pro- 
duction of  more  power  than  could  be  prac- 
ticiibly  Urted  for  a  giistmill.  Moreover,  if 
the  taking  of  private  property  for  other 
public  mills  or  machinery  is  not  for  a  pub- 
lic use,  it  must  be  conceded,  at  most,  that 
he  seeks  to  condemn  private  property  for  a 
public  and  a  private  use,  which  the  law  will 
not  permit  him  to  do.  Chicago  <£  N,  W.  R. 
Co,  Y.  Qalty  133  111.  657,  23  N.  E.  425,  24  N. 
E.  674.  In  I  Lewis  £m.  Dom.  2d  ed.  § 
206,  note  33,  it  is  said:  "Thus,  under  an 
act  for  the  erection  of  gristmills,  an  order 
of  the  court  condemning  land  for  a  grist- 
mill, sawmill,  and  papermill  is  void;" 
citing  authorities.  Our  statute  does  not 
authorize  a  condemnation  proceeding  for  the 
improvement  of  the  navigation  of  a  stream 
generally,  as  counsel  seem  to  argue,  but 
only  "for  the  use  of  such  mill  or  machinery." 
Hence,  if  the  object  is  to  improve  the  navi- 
gation of  the  Des  Plaines  river  for  the  use 
of  public  mills  or  machinery  other  than 
public  gristmills,  the  improvement  of  the 
navigation  is  no  less  a  taking  of  private 
property  for  private  use  than  the  erection 
of  "other  public  mills  or  machinery."  If 
the  petitioner  can  maintain  this  petition,  he 
can  undoubtedly  establish  and  operate,  by 
the  water  power  acquired,  every  species  of 
machlneiy,  and  establish  any  kind  of  manu- 
factories, or  he  may  transmit  and  sell  the 
power  wherever  he  can  find  a  market  for  it. 
This  would  certainly  be  carrying  the  right 
of  eminent  domain  to  an  alarming  and 
dangerous  extent. 

Passing  upon  the  validity  of  an  act  of  the 
state  of  Michigan,  enacted  in  1865,  not 
materially  different  from  the  Illinois  statute 
of  1872,  the  supreme  court  of  that  state,  in 
Ryerson  v.  Browrif  35  Mich.  333,  24  Am. 
Rep.  664,  said  (Mr.  Chief  Justice  Cooley 
rendering  the  opinion) :  "Unlike  the  act 
of  1824,  the  act  of  1865  [Laws  1865,  p.  651, 
No.  304]  clearly  appears  to  contemplate 
other  mills  than  those  for  the  grinding  of 
grain.  The  title  of  the  act  would  indicate 
a  purpose  to  give  every  species  of  manu- 
facture which  could  profitably  be  carried  on 
by  means  of  water  power  the  benefit  of  its 
provisions.  ...  If  the  act  were  limit- 
ed in  its  scope  to  manufactures  which  are 
of  local  necessity,  as  gristmills  are  in  a  new 
coimtry  not  yet  penetrated  by  railroads,  the 
63  L.  R.  A. 


question  would  be  somewhat  different  from 
what  it  is  now.  But  even  in  such  case  it 
would  be  essential  that  the  statute  should 
require  the  use  to  be  public  in  fact;  in  other 
words,  that  it  should  contain  provisions  en- 
titling the  public  to  accommodations.  A 
flouring  mill  in  this  state  may  grind  ex- 
clusively the  wheat  of  Wisconsin,  and 
sell  the  product  exclusively  in  Europe; 
and  it  is  manifest  that  in  such  a 
case  the  proprietor  can  have  no  valid 
claim  to  tho  interposition  of  the  law 
to  compel  his  neighbor  to  sell  a  business 
site  to  him,  any  more  than  could  the  manu- 
facturer of  shoes  or  the  retailer  of  groceri^ 
The  statute  appears  to  have  been 
drawn  with  studious  care  to  avoid  any  re- 
quirement that  the  person  availing  himself 
of  its  provisions  shall  consult  any  interest 
except  his  own,  and  it  therefore  seems 
perfectly  manifest  that,  when  a  public  use 
is  spoken  of  in  this  statute,  jiothing  further 
is  intended  than  that  the  use  shall  be  one 
that,  in  the  opinion  of  the  commission  or 
jury,  will  in  some  manner  advance  the  pub- 
lic interest.  But  incidentally  every  lawful 
business  does  this.  .  .  .  Undoubtedly 
there  may  arise  circumstances  under  which 
it  would  l)e  convenient  if  a  power  to  con- 
demn lands  for  mill  purposes  might  be  exer- 
cised, but  they  are  so  rare  that  a  stretch  of 
govemment.al  power  in  order  to  provide  for 
them  would  be  more  harmful  than  benefi- 
cial." This  reasoning  is  peculiarly  applica- 
ble to  our  statute  and  this  case.  The 
Michigan  statute  was  in  that  decision  held 
unconstitutional,  and  the  proceeding  dis- 
missed. To  the  saiue  effect  are  Lough- 
bridge  v.  ff arris,  42  6a.  500;  Tyler  v. 
Beacker,  44  Vt.  648,  8  Am.  Rep.  398;  Sad- 
ler V.  Langham,  34  Ala.  311;  and  McCullcy 
7.  Cunningham,  96  Ala.  583,  II  So.  694. 

In  Harding  v.  Ooodlett,  3  Yerg.  41,  24 
Am.  Dec.  546,  the  petitioners  sought  to  con- 
demn land  for  a  gristmill,  sa^vmill,  and 
paper  mill  under  a  statute  of  that  state 
giving  the  right  of  eminent  domain  to  one 
desiring  to  erect  a  water  gpristmill.  The 
supreme  court  sustained  the  statute  on  the 
ground  that  a  gristmill  is  a  public  mill,  and 
the  miller  a  public  servant,  under  the 
statutes  of  Tennessee,  but  denied  the  peti- 
tion, and  in  its  opinion  used  tiie  following 
language:  "The  petitioners  say  they  are 
desirous  to  build  a  gristmill,  sawmill,  and 
paper     mill.     .      .  The    sa^inill    and 

paper  mill  have  no  public  character.  The 
erection  of  these  mills  would  be  wholly  for 
the  private  use  of  these  petitioners.  To 
take  Harding's  land  for  such  use  would  be 
unconstitutional.  The  act  of  1777  (chap. 
23)  contemplates  no  such  violation  of  the 
rights  of  one  man  for  the  private  benefit  of 
another.       Had  the  application    been    con- 
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fined  to  the  nawmill  and  paper  mill,  no  one 
oould  for  a  moment  hesitate  in  rejecting  it. 
Does  the  introduction  of  the  gristmill, 
thereby  asking  the  land  for  these  compli- 
cated purposes,  alter  the  case  f  In  my 
opinion,  the  application  is  entitled  to  no 
more  favor  than  if  nothing  were  said  about 
the  gristmill.  If  an  application  of  this  sort 
-were  granted,  a  like  application  for«  the 
erection  of  iron  works,  or  any  other  estab- 
lishment requiring  water  power,  might  be 
made,  and  would  be  entitled  to  equal  favor, 
provided  the  applicant,  as  a  pretext,  were 
to  associate  a  gristmill  with  his  '>tber 
works.  Thus  the  gristmill,  the  only  thing 
mentioned  in  the  act  of  assembly  as  having 
any  claim  to  be  of  a  public  character, 
would  be  made  the  subterfuge  for  vesting  in 
<Hie  citizen  the  land  of  another,  and  of  giv- 
ini^  to  the  whole  establishment,  of  which  it 
would  be  but  an  inconsiderable  appendage, 
the  high  appellation  of  a  public  mill.  This 
would  be  moclung  the  citizen,  who  would 
thus  be  despoiled  of  his  land  to  enrich  an- 
other. It  would  be  holding  out  the  idea 
that  his  land  was  taken  for  a  public  use, 
and  that  the  public  exigencies  required  it, 
when  in  fact  this  was  only  used  as  a  pretext 
for  obtaining  the  land  for  private  emolu- 
ment." 

We  are  clearly  of  the  opinion  that,  in  so 
far  as  the  statute  of  1872  attempts  to 
authorize  the  condemnation  of  private 
property  for  the  purposen  of  public  mills  or 
machinery  other  than  public  gristmills,  it 
is  violative  of  that  provision  of  our  Consti- 
tution which  declares  that  private  property 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,  the  meaning 
of  which  is  that  private  property  shall  be 
taken  for  no  other  than  a  public  use,  and 
then  only  upon  the  payment  of  just  compen- 
sation, and  that  on  that  ground  alone  the 
circuit  court  would  have  been  justified  in 
sustaining  the  motion  to  dismiss  appellant's 
petition. 

Without  reference,  therefore,  to  other 
questions  raised  and  discussed  in  the  argu- 
ment of  counsel,  the  order  and  judgment  of 
the  Circuit  Court  of  Will  County  loill  be  af- 
firmed. 


Annie  L.  DEKOVEN  et  aZ.,  Trustees,  etc., 
of  John  DeKoven,  Deceased,  et  al.,  Appts., 

V. 

John  DeKoven  ALSOP  et  al. 

(209  111.  309.) 

1.    Money  earned  by  a  corporation  dvr- 


tnv  n  stockholder's  lifetime,    but     not 

distributed  as  dividends  until  after  his  death,  - 
Is  income,  and  goes  to  a  life  tenant  under  his 
will,   and  not  to  a  remainderman,   although 
the  dividend  amounts  to  20  per  cent  of  the 
face  value  of  his  stock.' 

2.  Stock  divide ndfl  declared  after  the 
death  of  a  stockholder  who  has  de- 
vised bis  stock  in  trust  to  pay  the  net  in- 
come to  a  life  tenant  and  the  principal  to  a 
remainderman  are  to  be  held  for  the  benefit 
of  the  remainderman,  whether  the  earnings 
which  they  represent  accrue  before  or  after 
the  death  of  the  testator. 

3.  The  riffht  to  svbBcribe  to  additional 
stock  at  par,  accorded  to  persons  holding 
shares  of  stock  in  trust  to  pay  the  net  in- 
come to  life  tenants  and  the  principal  to  a 
remainderman,  Is  part  of  the  capital  to  be 
held  for  the  benefit  of  the  remainderman, 
whether  the  shares  are  actually  subscribed 
for,  or  the  right  is  sold  for  a  valuable  con- 
sideration. 

(October   26,    1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Branch  Appellate  Court,  First  Dis- 
trict, reversing  a  decree  of  the  Circuit  Court 
for  Cook  County  in  favor  of  the  life  tenant 
in  a  proceeding  to  determine  the  ownership 
of  dividends  declared  by  corporations.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  David  Falea,  for  appellants: 

The  cash  dividend  declared  by  the  Pull- 
man Palace  Car  Company  is  income,  and  be- 
longs to  the  life  tenant. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  710- 
713;  Coolc,  Stock  A  Stockholders,  S§  552  et 
seq,;  Batee  v.  Maokinley,  31  Beav.  280: 
Richardson  ▼.  Richardsony  76  Me.  570,  46 
Am.  Rep.  428;  Minot  v.  Paine,  99  Mass.  101, 
96  Am.  Dec.  705;  Johnson  v.  Johnson,  15 
Jur.  714;  Perry,  Trusts,  S  644;  Reed  v. 
Head,  6  Allen,  174;  Leland  y.  Hay  den,  102 
Mass.  642;  Waterman  y.  Al§en,  42  111.  App. 
296. 

The  stock  dividends  issued  by  the  Pull- 
m|ui  Palace  Car  Company,  the  Chicago  Tel- 
ephone Company,  the  Pullman  Loan  &;  Sav- 
ings Bank,  and  the  Chicago,  Rock  Island,  & 
Pacific  Railway  Company  are  all  dividends 
of  the  earnings  and  income  of  the  said  cor- 
porations, respectively,  and  belong  to  the 
life  tenant. 

Lowry  v.  Farmers*  Loan  de  T.  Co,  172 
N.  Y.  137,  64  N.  E.  796;  2  Thomp.  Corp. 
§§  2192,  2193;  Cook,  Stock  &  Stockholders, 
§§  562  et  seq.;  Clarkson  v.  Clarkson,  18 
Barb.  646;  JBiflrys  v,  Cragg,  26  Hun,  89; 
Goldsmith  v.  Bmiih,  25  Hun,  201;  Re  Ker- 
nochan's  Estate,  104  N.  Y.  618,  11  N.  E.  149; 


NoTfs. — As  to  rights  of  life  tenants  and  re- 
maindermen with  respect  to  stock  dividends, 
see  also.  In  this  series,  Spooner  v.  Phillips,  16 
L.  R.  A.  461,  and  note;  Bite  v.  Hite,  19  L. 
B.  A.  173;  Mills  v.  Britton,  24  L.  B.  A.  530; 
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Pritchett  V.  National  Trust  Co.  33  L.  R.  A. 
856;  McLoutb  v.  Sexton,  39  L.  R.  A.  230; 
Quinn  V.  Safe  Deposit  &  T  Co.  53  L.  E.  A. 
169. 
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Re  Warren,  2  Connolly,  411,  11  N.  Y.  Supp. 
787;  MoLouth  v.  Hunt,  154  N.  Y.  179,  39  L. 
R.  A.  230,  48  N.  E.  548;  Dotoning's  Estate, 
Law  Journal,  Julv  8th,  1899;  Bite  v.  Hite, 
93  Ky.  257,  19  L.  R.  A.  173,  40  Am.  St.  Rep. 
189,  20  S.  W.  778;  PHtohitt  v.  NaehviUe 
Trust  Co.  96  Tenn.  472,  33  L.  R.  A.  856,  36 
S.  W.  1064;  Waterman  ▼.  Alden,  42  111. 
App.  295;  Thomas  v.  Oregg,  78  Md.  646,  28 
Atl.  565. 

The  will  affirmatively  gives  the  net  inoome 
to  the  life  tenant.  There  is  nothing  in  the 
will  that  takes  it  away  from  the  life  ten- 
ant and  gives  it  to  the  remaindermen.  The 
cash  dividend  and  the  stock  dividend  are 
such  net  inoome. 

Pritchitt  v.  N<ishville  Trust  Co.  96  Tenn. 
479,  33  L.  R.  A.  856,  36  S.  W.  1064;  Clark- 
son  V.  Olarkson,  18  Barb.  646. 

Whether  the  will  provides  that  the  life 
tenant  shall  have  the  "income,"  "entire  in- 
come," "dividends,"  "dividends  or  profits," 
"dividends,  interest,  and  profits,"  has  no  sig- 
nificance. They  are  all  synonymous  expres- 
sions. 

Hooper  v.  Rossiter,  McGlel.  536;  Beed 
V.  Head,  6  Allen,  177;  Andrews  v.  Boyd, 
5  Me.  202;  Earl  v.  Rowe,S6  Me.  420,  58  Am. 
Dec.  714;  1  Lindley,  Partn.  chap.  1,  16 
et  seq.;  People  ex  rel,  MeM aster  v.  Niagara 
County,  4  Hill,  23. 

A  stockholder  has  no  legal  or  equitable 
title  to  the  surplus  earnings,  income,  or 
profits  of  a  corporation  until  the  declaration 
of  a  dividend. 

Cook,  Stock  &  Stockholders,  §  545;  Mor- 
awetz,  Priv.  Corp.  9§  450,  451  et  seq.; 
Greeif  v.  Equitable  Life  Assur.  8oo.  160  N. 
Y.  19,  46  L.  R.  A.  228,  73  Am.  St.  Rep. 
659,  54  N.  £.  712;  Burden  v.  Burden,  159 
N.  Y.  287,  54  N.  E.  17;  Jermain  v.  Lake 
Shore  d  M.  8.  R.  Co.  91  N.  Y.  483;  Park  v. 
Chrant  Looom^ve  Works,  40  N.  J.  Eq.  114, 
3  Atl.  162;  Button  v.  Hoffman,  61  Wis.  20, 
50  Am.  Rep.  131,  20  N.  W.  667;  Queen  v. 
Amaud,  0  Q.  B.  806;  Browne  v.  CoUin%  L. 
R.  12  £q.  594. 

On  petition  for  rehearing. 

A  court  of  chancery  has  power  to  inves- 
tigate the  entire  transaction,  and  to  look  to 
the  origin  of  the  dividend,  to  determine  what 
is  income  and  what  is  capital. 

Heard  v.  Eldredge,  109  AJass.  258,  12 
Am.  Rep.  687;  DaUmd  v.  Williams,  101 
Mass.  574;  Moss*s  Appeal,  83  Pa.  264,  24 
Am.  Rep.  164;  McLouth  v.  Hunt,  154  N.  Y. 
179,  39  L.  R.  A.  230,48  N.  E.  548;  SprouU  v. 
Bouch,  L,  R.  29  Ch.  Div.  638,  653;  2  Thomp. 
Corp.  §  2192;  Pritchitt  v.  Nashville  Trust 
Co.  96  Tenn.  477,  33  L.  R.  A.  856,  36  S. 
W.  1064;  Loujry  v.  Farmers*  Loan  dt  T.  Co. 
172  N.  Y.  137,  64  N.  E.  796. 

The  courts  look  at  the  substance  and  form 
of  the  transaction. 
i»  L.  R.  A. 


Bauoh  V.  Spraule,  L.  R.  12  App.  C^.  398; 
Qibhans  r.  Mahon,  136  U.  S.  551,  34  L.  el 
625,  10  Sup.  a.  Rep.  1057. 

The  accumulated  earnings  in  treasury  of 
the  Pullman  Palace  Gar  Company  at  the 
death  of  testator  was  a  fund  of  one  charac- 
ter only.  A  portion  of  said  fund  was  not 
corpus,  and  the  other  part  corpus,  but  was 
all.  accumulated  earnings  in  the  treasury  of 
the  corporation. 

If  the  part  given  as  cash  dividend  was  not 
corpus,  and  was  given  to  the  life  tenant,  the 
other  part  remaining  appropriated  to  the 
stodc  dividend  was  not  corpus. 

MoLouth  V.  Hunt,  154  N.  Y.  179,  39  L. 
R.  A.  230,  48  N.  E.  548;  Paris  v.  Paris,  10 
Ves.  Jr.  185;  Morawetz,  Priv.  Corp.  §  468; 
Thomp.  Corp.  §  2222;  Lotory  v.  Farmen^ 
Loan  df  T.  Co.  172  N.  Y.  137,  64  N,  E.  796; 
Hite  V.  Hite,  93  Ky.  257,  19  L.  R,  A.  173, 
40  Am.  St.  Rep.  189,  20  S.  W.  778. 

In  making  the  stock  dividend,  the  corpo- 
ration parts  with  the  right  and  power  to 
further  declare  dividends  of  the  earnings 
which  by  the  stock  dividend  it  has  made, 
fixed,  and  established. 

Morawetz,  Priv.  Corp.  §  471;  Riggs  v. 
Ora^g^  26  Hun,  89. 

Mr.  E.  A.  Otis,  with  Messrs.  Otis  * 
GraTOfl,  for  appellees: 

The  language  of  the  will  is  highly  restric- 
tive in  its  diaracter,  and,  if  the  testator  had 
intended  that  it  should  embrace  all  stock 
dividends,  he  would  have  employed  other 
and  more  appropriate  terms  to  accomplish 
that  purpose. 

Spooner  v.  PhiUips,  62  Conn.  62,  16  L.  R. 
A.  461,  24  Atl.  524. 

The  meaning  and  intent  of  the  testator 
must  be  determined  from  the  whole  wiU  and 
all  its  parts. 

Harrison  v.  Weatherhy,  180  111.  439,  54 
N.  E.  237;  Dickison  v.  Dickison,  138  111. 
541,  32  Am.  St  Rep.  163,  28  N.  E.  792. 

The  dividends  mentioned  in  the  bill  should 
be  distributed  under  what  is  known  as  the 
Massachusetts  rule.  This  rule  r^ards  all 
cash  dividends,  whether  large  or  small,  as 
income,  and  all  stock  dividends,  whenever 
earned,  and  however  declared,  as  capital. 

Waterman  v.  Alden,  42  HI.  App.  294,  144 
111.  90,  32  N..E.  972;  Minot  v.  Paine,  99 
Mass.  101,  96  Am.  Dec.  706;  Gibbons  v. 
Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup. 
Ct.  Rep.  1067 ;  Richardson  v.  Richardson,  75 
Me.  570,  46  Am.  Rep.  428;  Davis  v.  Jackson, 
152  Mass.  58,  23  Am.  St.  Rep.  801,  25  N.  £. 
21;  Re  Brown,  14  R.  I.  371,  51  Am.  Rep. 
397;  Millen  v.  Guerrard,  67  Ga.  284,  44  Am. 
Rep.  720;  Mills  v.  BHtton,  64  Conn.  4,  24 
L.  R.  A.  536,  29  Atl.  231;  2  Cook,  Corp.  § 
454 ;  5  Am.  &  Eng.  Enc  Law,  p.  738,  2d  ed. 
p.  716. 

In  the  event  the  court  shall  decide  that 
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the  Massachusetts  rule  is  not  in  force  in  Il- 
linois, then  the  stock  dividends  in  contro- 
versy must  be  controlled  by  the  Pennsylva- 
nia rule.  Under  it  the  court,  in  disposing 
of  stock  or  properly  dividends  as  between 
life  tenant  and  remainderman,  may  proper- 
ly inquire  as  to  the  time  when  the  fund,  out 
of  which  the  extraordinary  dividend  is  to 
be  paid,  was  earned  or  accumulated.  If  it 
is  found  to  have  accrued  or  been  earned  be- 
fore the  life  estate  arose,  it  is  held  to  be 
principal,  and,  without  reference  to  the  time 
when  it  is  declared  or^nade  payable,  to  be- 
long to  the  corpus  of  the  estate,  and  not 
to  go  to  the  life  tenant. 

2  Cook,  Corp.  §  554;  Earp*8  Appeal,  28 
Pa.  3U8;  Biddle's  Appeal,  90  Pa.  282; 
Smith's  Estate,  140  Pa.  355,  23  Am.  St. 
Rep.  237,  21  Atl.  438;  Van  Doren  v.  Olden, 
19  N.  J.  Eq.  176,  97  Am.  Dec  650;  PHtcfUtt 
V.  ya^kville  Trust  Co,  96  Tenn.  472,  33  L. 
R.  A.  856,  36  S.  W.  1064. 

All  the  rights  to  subscribe  at  par  re- 
ferred to  in  the  bill  belong  to  the  capital  of 
the  trust  fund,  and  are  not  net  income  un- 
der the  will. 

2  Cook,  Corp.  §  559;  Atkins  r.  Albree, 
12  Allen,  359;  Biddies  Appeal,  99  Pa.  278; 
Eidman  v.  Bowman,  58  111.  444,  11  Am.  Rep. 
90. 

VlTiUdLifty  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  appellate  court 
for  the  first  district  in  a  proceeding  in  eq- 
uity begun  in  the  circuit  court  of  Cook 
county  by  the  trustees  of  the  estate  of  John 
De  Koven,  deceased,  to  construe  certain  pro- 
visions of  his  will,  wherein  the  "rest  and 
residue"  of  his  estate  is  given  to  trustees, 
"to  hold,  invest,  rent,  manage,  and  care  for 
the  same,  and  to  pay  the  net  income  there- 
of" to  the  testator's  widow  "during  her  life, 
so  long  as  she  remains  unmarried,  and  up- 
on her  death  or  remarriage"  to  divide  such 
residue  between  the  appellees  herein,  if  liv- 
ing at  the  expiration  of  the  wife's  life  ten- 
ancy. 

There  is  no  controversy  as  to  the  facts. 
The  testator  died  April  30,  1898,  leaving  as 
a  part  of  his  estate  a  number  of  shares  of 
the  capital  stock  of  several  corporations, — 
railroads,  telephone  companies,  etc.  These 
corporations  have  since  his  death  declared, 
in  one  case  an  extraordinary  cash  dividend, 
in  another,  stock  dividends,  and  in  others, 
stock  dividends  and  rights  to  subscribe  at 
par  for  certain  shares  of  stock.  The  circuit 
court  held  the  cash  dividends  and  the  stock 
dividends  (including  the  right  to  subscribe 
belonging  to  each  of  the  said  stock  divi- 
dends) to  be  a  part  of  the  net  income  of 
the  estate  belonging  to  testator's  wife,  and 
that  the  rights  to  subscribe  to  certain  other 
63  L.  R.  A. 


stocks  are  a  part  of  the  capital  or  corpus  of 
said  estate,  to  be  held  by  the  trustees  as  a 
part  thereof.  That  decree,  upon  appeal  to 
the  appellate  court  for  the  first  district,  was 
reversed  by  the  branch  of  that  court,  in 
part,  in  a  carefully  considered  opinion  by 
Freeman,  J.  The  reasoning  and  much  of 
the  language  of  that  opinion  will  be  adopted 
here. 

T&e  question  for  determination  is  wheth- 
er any  or  all  of  these  dividends  and  rights 
are  to  be  considered  "net  income,"  within 
the  meaning  of  the  provision  of  the  will 
above  referred  to,  payable  to  the  testator's 
wife  as  the  life  tenant,  or  whether  they  con- 
stitute a  part  of  the  capital  or  body  of  the 
estate,  which  by  the  will  is,  upon  the  expi- 
ration of  the  life  tenancy,  to  be  divided  be- 
tween appellees  as  remaindermen.  These 
dividends  and  rights  arrange  themselves  in 
three  classes.  The  first  of  these  is  an  ex- 
traordinary cash  dividend  of  20  per  cent, 
declared  July  1,  1898,  upon  the  shares  of 
stock  in  the  Pullman  Palace  Car  Company. 
The  dividend  amounted  to  $6,000,  and  it  is 
to  be  determined  whether  this  is  payable,  un- 
der the  will,  to  testator's  wife  as  "net  in- 
come," or  to  the  remaindermen  as  a  part 
of  the  corpus  of  the  estate.  The  money  out 
of  which  it  was  paid  appears  to  have  been 
earned,  for  the  most  part,  at  least,  during 
the  lifetime  of  the  deceased,  and  was  re- 
tained by  the  company  as  surplus  assets  re- 
maining in  the  company's  treasury  as  undis- 
tributed earnings.  While  thus  in  the  com- 
pany's treasury  it  was  subject  to  such  uses 
as  the  directors  might  see  fit  to  make  of  it 
for  corporation  purposes,  and  its  ownership 
was  in  the  corporation.  It  had  not,  there- 
fore, become  the  property  of  the  testator 
during  his  life.  In  Oihhons  v.  Mahon,  136 
U.  6.  549,  34  L.  ed.  525,  10  Sup.  a.  Rep. 
1057,  the  court,  by  Mr.  Justice  Gray,  says: 
"The  distinction  between  the  title  of  a  cor- 
poration and  the  interest  of  its  members  or 
stockholders  in  the  property  of  the  corpora- 
tion is  familiar  and  well  settled.  The  own- 
ership of  that  property  is  in  the  corporation, 
and  not  in  the  holders  of  shares  of  its  stock. 
The  interest  of  each  stockholder  consists 
in  the  right  to  a  proportionate  part  of  the 
profits  whenever  dividends  are  declared  by 
the  corporation,  during  its  existence,  un- 
der its  charter,  and  to  a  like  proportion  of 
the  property  remaining  upon  the  termina- 
tion or  dissolution  of  the  corporation,  after 
payment  of  its  debts."  Minot  v.  Paine,  99 
Mass.  101,  96  Am.  Dec.  705;  Oreeff  v.  Equi- 
tabu  Life  Assur.  8oo,  160  N.  Y.  19,  46  L. 
R.  A.  288,  73  Am.  St.  Rep.  659,  54  N.  E. 
712;  Hyatt  v.  Allen,  56  N.  Y.  553,  15  Am. 
Rep.  449.  Applying  the  principle  in  the 
present  case,  no  part  of  the  earnings  of 
the  Pullman  Palace  Car  Company  out  of 
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rerersp  all  the  decisions  of  the  state  courts  de- 
term  Iiilng  the  force  and  effect  of  the  contract, 
whether  founded  on  a  statute,  or  general  rules 
of  law,  alleged  to  be  violated  by  the  obnoxious 
statute,  and  thus  subvert  the  entire  policy  of  the 
state  upon  the  subject-matter  of  the  controver- 
sy. And  It  would  follow  that  the  construction  of 
all  contracts  made  under  state  laws  would  be 
brought  within  the  overruling  power  of  the  Fed- 
eral government,  whenever  a  state  might  think 
fit  to  pass  any  statute  In  relation  to  such  con- 
tracts. The  fallacy  and  danger  of  such  a  doc- 
trine appear  to  be  obvious/* 

A  decision  of  the  highest  court  of  a  state 
that  a  state  statute  establishing  a  charitable 
association  did  not  affect  pre-existing  provisions 
of  the  Code  against  the  keeping  of  a  gaming  ta- 
ble Is,  however,  conclusive  on  the  Federal  Su- 
preme Court  In  reviewing  a  later  Judgment  of 
the  state  court  in  a  case  in  which  the  statute 
was  claimed  to  constitute  a  contract,  and  that 
a  later  repealing  act  effected  an  impairment 
of  the  obligation  of  such  contract,  and  was, 
therefore,  void.  Alcardl  v.  Alabama,  19  Wall. 
635.  22  L.  ed.  215.  See  also  Phalen  v.  Vir- 
ginia, 8  How.  163,  12  L.  ed.  1030,  $upra,  II.  b. 

And  the  rale  adopted  by  the  Federal  Supreme 
Court  on  this  point  is  subject  to  the  qualifi- 
cation that  the  settled  construction  given  by 
the  state  court  of  last  resort  to  its  Constitu- 
tion and  laws  must  be  taken  as  correct  so  far 
as  contracts  entered  into  on  the  faith  of  such 
construction  are  concerned.  Louisiana  v.  Pils- 
bury,  105  U.  S.  278,  26  L.  ed.  1090;  Warbur- 
ton  ▼.  White,  176  U.  S.  484,  44  L.  ed.  555,  20 
Sup.  Ct.  Rep.  404. 

However,  when  reviewing  the  final  judgment 
of  a  state  court  upholding  a  state  statute  pro- 
hibiting lotteries,  which  was  alleged  to  violate 
the  contract  clause  of  the  Federal  Constitution, 
the  Supreme  Court  of  the  United  States,  In 
Douglas  V.  Kentucky,  168  U.  S.  488.  42  L.  ed. 
653,  18  Sup.  Ct.  Rep.  199,  refused  to  be  bound 
by  prior  decisions  of  the  state  court  to  the  ef- 
fect that  vested  rights  could  be  acquired  in  a 
lottery  franchise  by  an  agreement  with  the 
grantee  of  such  franchise.  The  court  said : 
"The  defendant  insists  that  his  rights,  having 
been  acquired  when  these  decisions  of  the  high- 
est courts  of  Kentucky  were  in  full  force, 
should  be  protected  according  to  the  law  of  the 
state  as  it  was  adjudged  to  be  when  those 
rights  attached.  But  is  this  court  required  to 
accept  the  principles  announced  by  the  state 
court  as  to  the  extent  to  which  the  contract 
clause  of  the  Federal  Constitution  restricts 
the  powers  of  the  state  legislatures?  Clearly 
not.  The  defendant  Invokes  the  Jurisdiction  of 
this  court  upon  the  ground  that  the  rights  de- 
nied to  him  by  the  final  Judgment  of  the  high- 
est court  of  Kentucky,  and  which  the  state 
seeks  to  prevent  him  from  exercising,  were  ac- 
quired under  an  agreement  that  constituted 
a  contract  within  the  meaning  of  the  Federal 
Constitution.  This  contention  is  disputed  by 
the  state.  So  that  the  Issue  presented  makes 
it  necessary  to  Inquire  whether  that  which  the 
defendant  asserts  to  be  a  contract  was  a  con- 
tract of  the  class  to  which  the  Constitution 
of  the  United  States  refers.  This  court  must 
determine.— indeed,  it  cannot,  consistently  with 
its  duty,  refuse  to  determine, — upon  its  own  re- 
sponsibility, in  each  case  as  it  arises,  whether 
that  which  a  party  seeks  to  have  protected  un- 
der the  contract  clause  of  the  Constitution  of 
the  United  States  is  a  contract  the  obligation 
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of  which  Is  protected  by  that  instrument 
against    hostile   state    legislation.'* 

And  to  come  within  this  exception  the  con- 
struction of  the  state  Constitution  and  laws 
must  have  been  so  firmly  established  as  to  con- 
stitute a  rule  of  property.  Louisville  ft  N.  B. 
Co.  V.  Palmes,  109  U.  8.  244,  27  L.  ed.  922,  S 
Sup.   Ct.   Rep.   103. 

And  the  Federal  Supreme  Conrt  will  not  be 
bound  by  a  state  decision  declaring  that  an  ir- 
revocable contract  was  created  by  a  state  stat- 
ute which  is  directly  in  conflict  with  the  settled 
adjudications  of  the  former  court,  and  was  not 
made  in  time  to  «iter  into  the  consideration  of 
the  parties  in  forming  the  contract.  Citizens' 
Sav.  Bank  v.  Owensboro.  173  U.  8.  636,  43  L. 
ed.  840,  19  Sup.  Ct.  Rep.  571. 

b.  FuU  faith  and  credit. 

Where  the  Federal  Supreme  Conrt  is  review- 
ing the  Judgment  of  the  state  court  on  the 
ground  that  full  faith  and  credit  were  not  ac- 
corded the  Judicial  proceedings  of  another  sutt 
it  must  Judge  for  Itself  the  true  nature  and  ef- 
fect of  the  order  relied  on.  Great  Western 
Teieg.  Co.  v.  Purdy,  162  U.  S.  329,  40  L.  ed. 
086,  16  Sup.  Ct.  Rep.  810. 

And  where  the  state  court  refused  to  enforce 
a  Judgment  of  a  court  of  a  sister  state  enforc- 
ing the  statutory  liability  of  a  corporate  di- 
rector, because  it  was  of  the  opinion  that  the 
statute  was  a  penal  one,  the  Federal  Supreme 
Court  is  not  bound  by  the  construction  given 
to  such  statute  by  the  courts  of  the  state  in 
which  It  was  enacted,  but  must  determine  for 
itself  whether  the  original  cause  of  action  was 
penal  in  the  international  sense.  Huntington 
V.  Attrlil.  146  U.  S.  657,  36  L.  ed.  1128,  13  Sup. 
Ct  Rep.  224.  'The  case  in  this  regard." 
said  Mr.  Justice  Gray.  "Is  analogous  to  one 
arising  under  the  clause  of  the  Constitution 
which  forbids  a  state  to  pass  any  law  impair- 
ing the  obligation  of  contracts,  in  which,  if 
the  highest  court  of  a  state  decides  nothing 
but  the  original  construction  and  obligation  of  , 

a  contract,  this  court  has  no  Jurisdiction  to 
review    its   decision ;    but,    if   the   state   court  j 

gives  effect  to  a  subsequent  law  which  Is  Im- 
pugned as  impairing  the  obligation  of  a  coo-  i 
tract,  this  court  has  power,  in  order  to  deter- 
mine whether  any  contract  has  been  impaired, 
to  decide  for  Itself  what  the  true  construction 
of  the  contract  is.  New  Orleans  Waterworki 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  S.  18, 
38,  31  L.  ed.  607,  014,  8  Sup.  Ct.  Rep.  741. 
So,  if  the  state  court.  In  an  action  to  enforce 
the  original  liability  under  the  law  of  another 
state,  passes  upon  the  nature  of  that  liability 
and  nothing  else,  this  court  cannot  review  Iti 
decision  ;  but,  if  the  'state  court  declines  to  give 
full  faith  and  credit  to  a  Judgment  of  another 
state,  because  of  its  opinion  as  to  the  nature 
of  the  cause  of  action  on  which  the  Judgment 
was  recovered,  this  court.  In  determining 
whether  full  faith  and  credit  have  been  given 
to  that  Judgment,  must  decide  for  itself  the 
nature   of  the  original   liability." 

The  effect  to  be  given  by  courts  of  one  state 
to  provisions  for  b<Hid,  sequestration,  receirer. 
and  injunction,  made  in  a  decree  for  alimony 
of  a  court  of  another  state,  depends  on  local 
statutes  and  practice  of  that  state,  and  cannot 
be  inquired  Into  by  the  Supreme  Court  of  the 
United  States  Ifi  reviewing  a  Judgment  of  a 
state  court  which  is  claimed  to  have  denied 
full  faith  and  credit  to  a  Judgment  of  a  court 


IMNL 


MisfiOVBi  ex  rel.  Hill  v.  Dockicbt. 


581 


of  another  state.     Lynde  t.  Lynde,  181  U.  8. 
183,  45  L.  ed.  810,  21  8ap.  Ct.  Rep.  565. 

c.  Due  prooesB  of  law. 

The  doctrine  of  the  caaea  holding  that  It  la 
for  the  state  courts  alone  to  construe  their  own 
laws  (aee  9upra,  II.  b)  does  not  require  the 
Supreme  Court  of  the  United  States,  on  writ 
of  error  to  a  state  court,  to  accept  that  court's 
construction  of  a  state  statute,  or  a  statute 
enacted  by  the  territory  before  its  admission  in- 
to the  Union  as  a  atate,  when  the  question  is 
whether  such  statute  provides  for  the  notice 
required  to  constitute  due  process  of  law.  Scott 
T.  IfcNeal,  164  U.  S.  84,  88  L.  ed.  896,  14 
Bap.  Ct.  Rep.  1108. 

The  Federal  Supreme  Court  is  no  more  bound 
by  the  state  court's  construction  of  the  enact- 
ment under  these  conditions  than  when  the 
question  la  whether  the  statute  created  a  con- 
tract which  has  been  impaired  by  a  subsequent 
law  of  the  state  (see  9upra,  III.  a),  or  whether 
the  original  liability  created  by  the  statute  was 
such  that  a  judgment  upon  it  had  not  been  giv- 
en due  faith  and  credit  in  the  courts  of  anoth* 
er  state  (see  supra.  III.  b).  /bid.  "In  every 
such  case"  said  Mr.  Justice  Gray,  "this  court 
must  decide  for  itself  the  true  construction  of 
the  statute." 

A  similar  exception  was  recognized  in  Hoad- 
ley  V.  San  Francisco,  124  U.  S.  639,  81  L.  ed, 
553,  8  Sup.  Ct.  Rep.  659,  where  one  of  the 
quest^ns  involved  on  a  writ  of  error  to  a  state 
court  was  whether  property  was  taScen  without 
due  process  of  law  by  certain  state  legislation. 
The  court's  first  duty,  said  Mr.  Chief  Justice 
Waite,  in  delivering  the  opinion  11  this  case, 
was  to  determine  whether  a  prior  municipal  or- 
dinance vested  any  property  rights  which  would 
he  tiken  away  if  such  legislation  were  adjudged 
▼tlid.  The  existence  of  the  right,  he  said,  was 
part  of  the  Federal  question  itself.'  See  also 
Ylck  Wo  V.  Hopkins,  118  U.  S.  356,  80  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064,  infra.  III.  d. 

Errors  of  state  courts  in  respect  to  the  de- 
tails of  assessments  by  municipal  cori>orations 
for  street  improvements  which  are  claimed 
not  to  furnish  due  process  of  law  cannot  be 
considered  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court.  The 
only  inquiry  open  is  whether  sufllcient  provi- 
sion has  been  made  by  law  for  contesting  the 
Assessment  by  an  appropriate  proceeding  in  the 
ordinary  courts  of  Justice.  Corry  v.  Campbell, 
154  U.  8.  629,  Appx.  and  24  L.  ed.  926,  14  Sup. 
(X  Rep.  1183. 

On  writ  of  error  to  a  state  court  to  review 
a  Judgment  in  an  action  in  the  nature  of  quo 
warranto  alleged  not  to  conatitute  due  process 
of  law  the  question  before  the  Supreme  Court 
of  the  United  States  is  not  whether  the  courts 
below  having  Jurisdiction  of  the  case  and  of  the 
parties  have  followed  the  law,  but  whether  the 
law,  If  followed,  would  have  furnished  the  pro- 
tection guaranteed  by  the  Federal  (Constitution. 
Irregularities  and  mere  errors  In  the  proceed- 
ing must  be  corrected  in  the  state  court.  The 
Bupreme  Court  of  the  United  States  will  only 
examine  the  power  of  the  court  below  to  pro- 
ceed at  alL  Kennard  v.  Louisiana,  92  U.  S. 
480,  23  L.  ed.  478. 

l^oceedlDgs  had  in  the  state  court  under 
state  authority  for  the  appropriation  of  private 
property  to  public  purposes  may  be  examined 
^  the  Supreme  Court  of  the  United  States  on 
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writ  of  error  to  a  state  court  so  far  as  to  in- 
quire whether  that  court  prescribed  any  rule 
of  law  in  disregard  of  the  owner's  right  to  Just 
compensation.  But  it  is  not  every  error  occur- 
ring in  a  state  court  in  the  administration  of 
Its  law  concerning  condemnation  of  private 
property  for  public  purposes  that  may  be  re- 
viewed, and  the  court  is  not  called  upon  to 
search  the  record  simply  to  inquire  whether 
there  may  or  may  not  be  errors  In  the  proceed- 
ing. The  limit  of  interfermce  is  reached  when 
it  appears  that  no  fundamental  rights  have 
been  disregarded  by  the  state  tribunals.  Back- 
us V.  FL  Street  Union  Depot  Co.  160  U.  S. 
557,  42  L.  ed.  853,  18  Sup.  Ct  Rep.  445 ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226, 
41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

d.  Equal  protection  of  the  lawe. 

In  Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064,  the  question 
presented  on  a  writ  of  error  to  a  state  court 
was  whether  due  process  of  law,  or  V/e  equal 
protection  of  the  laws,  was  denied  the  Chi- 
nese by  proceedings  under  certain  municipal  or- 
dinances providing  that  it  should  be  unlawful 
for  any  person  to  engage  in  the  laundry  busi- 
ness in  wooden  buildings  within  the  corporate 
limits  "without  having  first  obtained  the  con- 
sent of  the  board  of  supervisors."  The  state 
court  considered  these  ordinances  as  vesting 
in  the  board  of  supervisors  a  not  unusual  dis- 
cretion in  granting  or  withholding  their  assent 
to  the  use  of  wooden  buildings  as  laundries,  to 
be  exercised  in  reference  to  the  circumstances 
of  each  case,  with  a  view  to  the  protection  of 
the  public  against  the  dangers  of  fire.  The 
Federal  Supreme  Court,  however,  held  that  the 
power  conferred  by  these  ordinances  was  a 
leaked  and  purely  arbitrary  power,  acknowledg- 
ing neither  guidance  nor  restraint  "The  deter- 
mination of  the  question  whether  the  proceed- 
ings under  these  ordinances  and  in  enforcement 
of  them  are  in  conflict  with  the  Constitution 
and  laws  of  the  United  States,**  said  Mr.  Jus- 
tice Matthews,  In  delivering  the  unanimous 
opinion  of  the  court,  "neceasarily  Involves  the 
meaning  of  the  ordinance  which,  for  that  pur- 
pose, we  arc  required  to  ascertain  and  ad- 
Judge.*' 

See  also  Hoadley  v.  San  Francisco,  124  U. 
S.  639,  31  L.  ed.  553,  8  Sop.  Ct  Rep.  650; 
Scott  V.  McNeal,  154  U.  .S.  34,  38  L.  ed.  896, 
14  Sup.  Ct  Rep.  1108,  eupra.  III.  c.     . 

The  decision  of  the  supreme  court  of  a  state 
that  it  is  competent  on  a  new  assessment  to  de- 
termine questions  of  benetlt  from  the  proof,  ev- 
en though  in  so  doing  a  different  result  would 
be  reached  from  that  which  had  been  arrived 
at  when  a  former  assessment  which  has  been 
set  aside  was  made,  decides  merely  a  local 
question,  which  cannot  be  considered  in  review- 
ing the  Judgment  of  the  state  court.  Lombard 
V.  West  Chicago  Park,  181  U.  S.  83,  45  L.  ed. 
731,  21  Sup.  Ct  Rep.  507.  The  court  said: 
"The  theory  lying  at  the  foundation  of  all  the 
arguments  advanced  to  show  that  the  court 
below  committed  error  of  a  Federal  nature  Is 
this,  and  nothing  more, — that  the  equal  protec- 
tion of  the  laws  was  denied  by  the  supreme 
court  of  Illinois  because  that  court,  although 
it  treated  the  assessing  ordinance  as  Invalid  for 
the  purposes  of  the  first  assessment,  up- 
held .  that  ordinance  as  valid  for  the 
second    assessment     This    but    aaserts    that. 
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It  being  within  the  powers  of  the  direct- 
ors of  a  corporation,  acting,  as  we  have 
said,  in  good  faith,  to  determine  in  what 
manner  accumulated  earnings  shall  be  ap- 
plied, the  nature  of  the  interest  of  a  life 
tenant  and  remainderman  in  such  accumu- 
lated profits  may  be  determined  by  such  ac- 
tion, and,  as  is  further  said  in  the  case 
last  cited,  "ordinarily  a  dividend  declared 
in  stock  is  to  be  deemed  capital,  and  a  div- 
idend in  money  is  to  be  deemed  income,  of 
each  share." 

The  questions  involved  have  been  elabo- 
rately argued  by  counsel  on  both  sides,  and 
.  we  have  carefully  considered  the  cases  cited 
which  do  not  accept  the  conclusi(m  we  are 
oompelled  to  adopt.  We  need  not  review 
them  at  lGn«^h.  In  MoLouth  v.  Hunt,  154 
K.  Y.  ]7S>,  G9  L.  R.  A.  230,  48  N.  K  548,  the 
New  York  court  of  appeals  says:  "For  all 
corporate  purposes  the  corporation^  may 
doubtless  convert  earnings  into  capital  when 
such  power  is  conferred  by  its  charter;  but 
when  a  question  arises  between  life  tenants 
and  remaindermen  concerning  the  ownership 
of  the  earnings  thus  converted,  the  action  of 
the  corporation  will  not  conclude  the 
courts."  Where,  as  in  the  case  at  bar,  the 
corporation  has  thus  converted  earnings  into 
capital,  we  know  of  no  principle  which  can 
justify  the  courts  in  taking  it  away  from 
the  remaindermoi,  to  whom  the  testator 
has  left  it  by  his  will,  and  giving  it  to  the 
life  tenant,  to  whom  the  testator  has  left 
only  the  net  income  of  such  capital. 

It  is  claimed  in  behalf  of  appellees  here- 
in that  under  the  facts  in  this  case,  these 
so-called  "stock  dividends"  should  still  be 
considered  a  part  of  the  trust  fund  for  the 
benefit  of  the  remaindermen,  even  though 
the  Pennsylvania  rule  above  referred  to 
should  be  adopted,  inasmuch  as  it  is  claimed 
that  the  earnings  upon  which  the  stock  div- 
idends were  based  had  accumulated  before 
the  testator's  death.  However  that  may  be, 
we  regard  the  difficulty  in  the  application 
of  that  rule  by  a  trustee  as  an  ol^tacle  to 
its  application  which  in  many  cases  would 
be  insuperable.  If,  however,  the  rule  should 
be  applied  which  is  laid  down  in  the  case  of 
Lotcry  v.  Fartiiera*  Loan  d  T,  Co,  172  N. 
Y.  137,  64  N.  E.  796,  where  the  same  divi- 
dend of  the  Pullman  Palace  Car  Company 
in  controversy  here  was  under  consideration, 
the  result  should  still  be  that  under  the  un- 
disputed facts  in  the  case  at  bar  the  stodc 
dividends,  so  called,  must  be  regarded  as 
representing  a  part  of  the  capital  belonging 
to  the  trust  estate,  and  not  as  income  for 
the  life  tenant.  In  that  case  the  New  Y^ork 
court  says:  "That  the  value  of  the  shares 
of  stock  has  been  lessened  by  a  dividend  is 
a  fact  of  no  relevancy  in  determining  the 
question  of  whether  the  dividend  is  to  be  re- 
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garded  as  income  to  the  life  tenant  or  as 
capital  to  the  remainderman.  That  ques- 
tion will  be  determined  by  the  origin  of  the 
dividend.  In  this  case  a  fund  has  been  ere* 
ated  by  an  accumulation  of  the  net  earn- 
ings of  the  corporation,  and  it  remained  a 
part  of  the  general  assets  until,  in  the  judg- 
ment of  the  directors,  the  time  came  when 
it  was  proper  and  prudent  to  distribute  it 
among  the  stockholders.  That  which  the  di- 
rectors of  the  corporation  distribute  among 
the  stockholders  without  intrenching  upon 
capital  must  be  comprehended  within  the 
term  'profits,'  and  we  should  asamne  that 
the  testator  intended  that  what  might  be 
paid  in  that  way  should  belong  to  the  bene- 
ficiary. There  is  no  question  of  diminish- 
ing the  capital,  nor  of  increasing  the  coi- 
tal for  any  corporate  purpose  or  need.  It 
was  simply  a  mode  of  distributing  the  prof- 
its earned  by  the  employment  of  capital." 

While  we  are  compelled  to  differ  from  the 
views  expressed  in  the  Lowry  Cote  for  rea- 
sons we  have  before  indicated,  yet^  if  we 
should  agree  with  the  above  quotation,  th» 
result  would  still  be  that  the  stock  dividend 
referred  to  therein  must,  in  the  case  at  bar, 
be  regarded,  not  as  an  actual  dividend,  but 
merely  as  a  distribution  of  evidences  of  cap- 
ital which  was  already  accumulated  by  the 
corporation  in  the  lifetime  of  the  deceased, 
and  was  represented  by  the  shares  outstand- 
ing in  his  name  at  the  time  of  his  death.  In 
other  words,  it  formed  a  part  of  the  corpus 
of  his  estate,  the  income  of  which,  only,  was 
left  to  the  life  tenant.  To  give  to  the  life 
tenant  in  the  case  at  bar  these  stock  divi- 
dends would  be  to  reduce  by  so  much  the 
value  of  the  original  corpus  of  the  estate 
devised  to  the  remaindermen,  and  would  in- 
trench upon  the  capital.  We  conclude  that 
the  court  must  treat  as  capital  that  which 
by  the  action  of  the  corporations  referred 
to  haa  in  fact  become  such,  and  that  the 
stock  dividends  under  consideration  belong 
to  the  corpus  of  the  trust  estate. 

The  third  of  the  sources  from  which  the 
trustees  of  the  estate  have  derived  funds 
with  reference  to  which  they  ask  the  in- 
structions of  the  court  is  certain  rights  and 
privileges  of  subscribing  to  the  stock  of  five 
of  the  oorporations  in  which  said  trust  es- 
tate is  interested.  By  reason  of  their  hold- 
ing shares  of  the  capital  stock  of  such  corpo- 
rations, the  said  trustees  were  given  rights 
to  subscribe  at  par  for  a  certain  amount  of 
the  new  stock  to  be  issued  by  each  of  said 
corporations,  respectively,  proportioned  to 
the  number  of  shares  before  held  by  the  es- 
tate. Inasmuch  as  such  new  stodc,  when  is- 
sued, had  a  market  value  greater  than  par, 
these  rights  to  subscribe  were  salable  at  a 
premium.  Some  of  them  were  accordingly 
sold  by  the  trustees  in  the  exercise  of  the 
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diBeretkm  Tested  in  tbem,  and  they  re- 
ceiyed  therefor  ■urns  aggregating  several 
thousand  dollars.  In  the  remaining  two 
corporations  the  trustees  availed  themselves 
of  the  rights,  and  did  subscribe  for  such  ad- 
ditional stock,  paying  therefor  out  of  funds 
belonging  to  the  estate.  Such  rights  to  sub- 
scribe have  been  generally  held  to  be  inci- 
dent to  the  ownership  of  the  stock,  and 
therefore  capital  to  be  added  to  the  trust 
fund  held  for  the  remaindermen,  the  in- 
come of  which  goes  to  the  life  tenant.  This 
is  said  to  be  equally  true  "whether  the  trus- 
tee subscribes  for  the  new  stock  for  the  ben- 
efit of  the  trust  or  sells  the  right  to  sub- 
scribe for  a  valuable  consideration.  In  ei- 
ther event  the  increase  goes  to  the  corpus." 
Cook,  Corp.  [5th  ed.]  chap.  33,  S  559;  At- 
kins v.  Alhree,  12  Allen,  359;  BiddXe'a  Ap- 
peal, 99  Pa.  278;  Eidman  v.  Bovrnmn,  58  111. 
444,  11  Am.  Rep.  90.  In  the  last  case  cited 
it  is  said  (p.  447,  58  111.,  11  Am.  Rep.  93) : 
"When  the  company  determine  to  increase 
their  capital  stock  within  the  limits  of  their 
charter,  each  of  the  previous  shareholders 
has  the  right  to  a  proportionate  number  of 
the  new  shares  or  a  proportionate  amount  of 
the  new  stock,  if  it  should  be  added  to  the 
old  shares."  We  agree  with  the  circuit 
court  that  these  rights  to  subscribe,  and  the 
proceeds  of  their  sale,  belong  to  the  trust 
fund.  We  do  not  xegard  the  case  of  Water- 
man V.  Alden,  42  111.  App.  294,  as  holding 
the  contrary.  In  that  case  it  is  said,  in  the 
opinion  of  the  appellate  court  (concurred 
in  by  this  oourt  on  that  question,  144  111. 


90,  32  N.  E.  972),  that  ''a  surplus  equal  to 
the  amount  of  new  stock  had  been  earned  at 
testator's  death.  The  new  stock  was  not  is- 
sued as  a  stodc  dividend  which  stockholders 
were  to  take  in  that  form,  but  these  parties, 
as  original  stockholders,  were  permitted  to 
subscribe  for  the  new  shares  of  stock  to  the 
amount  of  their  interest  in  the  accumulated 
earnings  in  lieu  of  a  cash  payment  of  that 
amount,  so  that  they  could  take  either  stock 
or  cash,  at  their  election."  There  was,  there- 
fore, neither  a  stock  dividend  declared,  nor 
was  there  given  a  mere  right  to  subscribe  for 
the  new  stock.  In  effect,  the  stockholders 
received  a  cash  dividend,  which  they  could 
invest  in  the  new  stock  or  not,  as  they 
chose. 

For  the  reasons  stated,  the  appellate  court 
held  as  erroneous  that  part  of  the  decree  of 
the  circuit  court  which  finds  the  stock  divi- 
dends of  the  Pullman  Palace  Car  Company, 
the  Pullman  Loan  &  Savings  Bank,  the  Chi- 
cago Telephone  Company,  and  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company  to 
be  part  of  the  net  income  of  the  estate.  The 
case  seems  to  have  received,  throughout,  a 
most  careful  consideration  by  the  appellate 
court,  and  its  views  and  conclusions  are 
fully  sustained  by  the  authorities  cited  in 
its  opinion,  and  we  fully  concur  in  the 
same. 

Its  judgment  toiU  acoordvngly  he  affirmed. 

Petition  for  rehearing  denied  December  9, 
1903. 
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!•  Vo  implied  po'fver  im  conferred  upon 
a  ^rido'fv  to  sell  real  estate  which  is 
given  to  her  by  will,  without  words  of  in- 
heritance, by  a  cta'use  disposing  of  the  es- 
tate remaining  at  her  death,  where  the  will 
farther  provides  for  the  distribution  at  that 
time  of  all  the  real  estate  of  which  the  tes- 
tator dies  seised. 

2.  A  life  ••tate  only  i«  ariven  to  a 
wtdo'fv  by  a  will  giving  her  all  testator's 
'*real  estate  and  personal  property,"  without 


Note. — For  other  cases  In  this  series  as  to  6. 
effect  of  mistake  in  description  of  devised  land, 
we  Blngel  v.  Vols,  16  L.  R.  A.  321,  with  note 
as  to  parol  evidence  of  mistake  in  description 
of  land  devised;  Eckford  v.  Eckford,  26  L.  R. 
A.  370 ;  Whltcomb  v.  Rodmnn.  28  L.  R.  A.  149, 
and  footnote  thereto;  and  Hatch  v.  Ferguson, 
33  L.  R.  A.  759. 
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words  of  inheritance  or  power  of  sale,  where 
by  ahother  clause  testator  disposes  of  the 
property  at  her  death. 

A  mistake  as  to  tlte  section  in 
'fvbicli  land  is  located,  or  as  to  its  posi- 
tion within  the  section,  will  not  defeat  an 
attempted  devise  of  land,  where  testator  at- 
tempts to  dispose  of  all  his  land,  and  the 
size  and  characteristics  of  the  tracts  are  ac- 
curately stated,  so  that  there  can  be  no  doubt 
as  to  what  land  is  referred  to. 

>  A  latent  au&biflrnlty  is  disclosed  by 
evidence  that  testator  did  not  own  land 
which  the  will  attempts  to  devise,  whether 
he  describes  it  as  his  land  or  not. 

,  Tiriien  two  tliinars  eanally  ans'wer 
the  description  in  a  -vrllly  the  ambigui- 
ty may  be  removed  by  evidence. 

>  A  devise  of  real  estate  by  descrip- 
tion partly  false  may  be  effective  if  what 
remains  after  rejecting  the  faise  part  of  the 
description  reasonably  corresponds  with  real 
estate  indicated  by  extrinsic  evidence. 

(December  17,  1903.) 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Henry  County  in 
defendant's  favor  in  an  action  brought  to 
secure  the  partition  of  certain  real  estate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isaac  If .  Addison,  WilUam  A. 
Brown,  and  Forkner  tb  Forkner,  for  ap- 
pellants : 

Where  an  absolute  title  to  real  estate  or 
personal  property  is  clearly  and  distinctly 
given  to  a  person,  the  estate  so  given  cannot 
be  cut  down  or  modified  by  a  subsequent 
clause  of  the  will,  unless  the  intoition  to 
do  so  is  manifested  from  words  as  clear  and 
certain  as  those  which  have  the  absolute 
title. 

Mulvane  v.  Rude,  146  Ind.  476,  45  N.  K 
659;  Rusk  v.  Zuck,  147  Ind.  388,  45  N.  E. 
691,  46  N.  E.  674;  Langman  v.  Marbe,  156 
Ind.  330,  58  N.  E.  101;  Logan  v.  Sills,  28 
Ind.  App.  170,  62  N.  E.  469;  Fenstermaker 
V.  Holman,  158  Ind.  71,  62  N.  £.  699. 

When  it  is  perfectly  clear,  by  a  fair  in- 
ference from  the  whole  will,  that  there  is 
a  mistake,  and  what  the  real  intention  of 
the  testator  was,  reading  the  will  in  the 
light  of  surrounding  circumstances,  erro- 
neous matter,  errors  of  description,  and  re- 
dundant language  may  be  disregarded,  and 
the  will  applied  to  the  proper  person  or 
property. 

Kerr,  Fraud  &  Mistake,  448  et  aeq.; 
Rook  V.  Wilson,  142  Ind.  24,  51  Am.  St.  Rep. 
163.  41  N.  E.  311;  Priest  v.  Lackey,  140  Ind. 
399,  39  N.  E.  54;  Oroves  v.  Culph,  132  Ind. 
186,  31  N.  E.  569;  1  Redf.  Wills,  4th  ed. 
500,  p.  8. 

No  estoppel  can  prevail  against  Mrs.  War- 
rington and  Mrs.  Thompson.  To  constitute 
an  estoppel  by  conduct  there  must  be :  First, 
a  representation  or  concealment  of  a  ma- 
terial fact;  second,  the  representation  must 
be  made  with  knowledge  of  the  facts}  third, 
the  party  to  whom  it  is  made  must  be  ig- 
norant of  the  truth  of  the  matter;  fourth, 
it  must  be  made  with  the  intention  that 
the  other  party  shall  act  upon  it;  fifth,  the 
other  party  must  be  induced  to  act  upon  it. 

Hosford  V.  Johnson,  74  Ind.  479;  Karnes 
V.  Wingate,  94  Ind.  594;  Watts  v.  Julian, 
.122  Ind.  124,  23  N.  E.  698;  First  Nat.  Bank 
V.  Williams,  126  Ind.  423,  26  N.  E.  76;  Rob- 
erts V.  Abbott,  127  Ind.  83,  26  N.  E.  565. 

Where  both  parties  to  a  transaction  have 
equal  knowledge,  or  means  of  knowledge,  of 
all  the  facts,  there  can  be  no  valid  es- 
toppel. 

Robbins  v.  Magee,  76  Ind.  381;  8im^  v. 
Frankfort,  79  Ind.  446;  Buck  v.  Milford,  90 
Ind.  201;  Anderson  v.  Hubble,  93  Ind.  570, 
47  Am.  Rep.  394;  Mitchell  v.  Fisher,  94 
Ind.  108;  Leonard  v.  American  Ins.  Co.  97 
Ind.  299;  Trentman  v.  Eldridge,  98  ind. 
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525;  Pitcher  v.  Dove,  99  Ind-  175;  Platter 
V.  Elkhart  County,  103  Ind.  360,  2  N.  E. 
544;  Wolf  V.  Zimmerman,  127  Ind.  486,  26 
N.  E.  173;  Wolfe  v.  SuUivan,  133  Ind.  331, 
32  N.-E.  1017;  Kain  v.  Bare,  4  Ind.  App. 
440,  31  N.  E.  205;  Glass  v.  Murphy,  4  Ind. 
App.  530,  30  N.  E.  1097,  31  N.  £.  545. 

Where  both  parties  meet  upon  equal 
terms,  and  possess  the  same  opportunities 
of  knowledge,  and  there  is  neither  a  false 
statement  nor  fraudulent  concealment,  there 
can  be  no  equitable  estoppel. 

Sifns  v.  Frankfort,  79  Ind.  446. 

Only  parties  and  privies  are  bound  by 
the  estoppel,  and  only  those  to  whom  the 
representations  are  made,  or  whom  they  are 
intended  to  influence,  and  their  privies,  may 
take  advantage  of  the  estoppel. 

Bigelow,  Estoppel,  2d  ed.  442;  Brickhy 
V.  Edwards,  131  Ind.  3,  30  N.  E.  706. 

Messrs.  Encsne  H.  Bnndy,  John  M. 
Morris,  and  D.  W.  Oluunbers,  for  appel- 
lee: 

The  will  of  Jackson  Bushong  conferred 
only  a  life  estate  in  the  lands  in  controver- 
sy upon  his  widow  Lydia,  and  gave  the  fee 
simple  therein  to  Peter  Bushong,  the  appel- 
lee. 

Fenstermaker  v.  Holman,  158  Ind.  71,  62 
N.  E.  699;  OHffiths  v.  Griffiths,  198  111. 
632,  64  N.  E.  1060. 

To  ascertain  the  intention  of  the  testator 
the  whole  will  must  be  considered,  and  do 
word  or  clause  in  the  will  is  to  be  re- 
jected to  which  a  reasonable  effect  can  be 
given,  and  that  effect  must  be  given  to  every 
part  of  the  will  if  possible. 

Fenstermaker  v.  Holman,  158  Ind.  71, 
62  N.  E.  699;  Moore  v.  Gary,  149  Ind.  51, 
48  N.  E.  630;  fading  y.  Elliott,  137  Ind. 
261,   36  N.  E.  695. 

When  a  devisee  is  charged  with  the  pay- 
ment of  money  in  respect  to  the  estate  in 
his  hands,  he  takes  a  fee  simple  in  such 
estate,  there  being  no  limitation  over,  on  the 
principle  that  he  might  otherwise  be  tbe 
loser. 

Korf  V.  Gerichs,  145  Ind.  137,  44  N.  E.  24. 

Where  a  devise  to  one  who  stands  in  tbe 
relation  of  heir  to  the  testator  is  to  take 
effect  in  possession,  only  upon  the  death  of 
the  testator's  wife,  the  wife  takes  a  life 
estate  by  implication  of  law. 

Bailey  v.  Sanger,  106  Ind.  264,  9  N.  E. 
159. 

The  ambiguity  in  the  description  of  the 
30-acre  tract,  and  the  erroneous  description 
of  the  20  acres,  were  properly  allowed  to  be 
explained  and  corrected. 

Patch  V.  White,  117  U.  S.  210,  29  L.  ed. 
860,  6  Sup.  Ct.  Rep.  617,  710;  Black  v.  Rich- 
ards, 95  Ind.  184;  Daugherty  v,  Rogers, 
119  Ind.  254,  3  L.  R.  A.  847,  20  N.  E.  779; 
Wms.  Exrs.  p.  1202;  2  Redf.  Wills,  p.  399; 
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Rook  y.  Wilson,  142  Ind.  24,  61  Am.  St. 
Rep.  163,  41  N.  E.  311;  Cleveland  v.  8pil- 
man,  25  Ind.  05;  Smith  y.  Kimball,  62 
N.  H.  606;  Priest  y.  Lackey,  140  Ind.  390, 
39  N.  E.  54;  Fooock  v,  Redinger,  108  Ind. 
573,  58  Am.  Kep.  71,  9  N.  £.  473;  Huffman 
T.  rottny,  170  111.  290,  49  N.  E.  570;  Eck- 
ford  V.  Eckford,  91  Iowa,  54,  26  L.  R.  A. 
370,  58  N.  W.  1093;  Stewart  v.  Steivart,  96 
Iowa,  620,  65  N.  W.  976;  Whitoomb  t.  iJod- 
ffla»,  156  111.  116,  28  L.  R.  A.  149,  47  Am. 
St.  Rep.  181,  40  N.  E.  653;  Seebrock  v. 
fedawa,  33  Neb.  413,  29  Am.  St.  Rep.  488, 
50  N.  W.  270. 

MoiLks,  J.,  deliyered  the  opinion  of  the 
court: 

Jackson  Bushong  died  intestate  in  Henry 
county,  Indiana,  in  1898,  leaving  his  widow, 
Lydia  Bushong,  his  son,  Peter  P.  Bushong, 
the  appellee,  and  his  five  grandchildren, 
Minerva  A.  Pate,  Phoebe  T.  Thompson,  Han- 
nah N.  Addison,  Cora  G.  Warrington,  and 
Lillie  L.  Elliston,  children  of  a  deceased 
daughter  of  the  testator.  Said  will  was 
legally  probated.  After  the  death  of  said 
widow,  appellants  brought  this  action 
against  appellee  for  partition  of  the  lands 
devised  to  the  widow,  upon  the  theory  that 
Ehe  took  the  same  in  fee  simple  under  said 
will.  The  will,  omitting  the  codicil,  which 
is  not  necessary  to  a  determination  of  this 
cause,  reads  as  follows: 

"Art.  Ist:  I  give,  will,  and  bequeath  to 
my  beloved  wife  Lydia  Bushong  after  my 
death,  should  she  be  living,  all  of  my  real 
estate  and  personal  property  that  may  be 
left  of  my  estate  after  my  death,  except 
such  as  may  be  necessary  to  pay  the  expen- 
ses of  my  last  sickness  and  funeral,  which 
I  direct  to  be  promptly  paid  out  of  my  es- 
tate, and  also  such  amount  of  money  as  may 
be  necessary  to  pay  for  a  suitable  monument 
for  myself  and  wife,  not  exceeding  four  hun- 
dred dollars,  at  the  discretion  of  my  execu- 
tor. 

"Art.  2d:  I  hereby  appoint  my  son  Peter 
P.  Bushong  my  executor,  with  full  power 
and  authority  to  execute  the  provisions  of 
my  will  and  make  all  settlements  with  each 
of  the  hereinafter  mentioned  heirs,  without 
bond  or  security. 

"Art.  3d:  After  the  death  of  my  dear 
wife,  should  she  outlive  me  and  after  all 
expenses  of  her  last  sickness  and  funeral, 
and  all  other  debts,  if  any,  be  paid  out  of 
the  then  remaining  estate,  I  then  will  and 
direct  as  follows: 

"Art.  4th:  I  will,  give,  and  bequeath  to 
my  only  son,  Peter  P.  Bushong,  the  fol- 
lowing real  estate  in  Henry  county,  state  of 
•Indiana : 

"The  northeast  quarter  of  section  (29) 
twenty-nine,  township  (18)  eighteeb,  range 
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(9)  nine,  containing  one  hundred  and  sixty 
acres,  and  also  twenty  acres  off  the  north- 
west quarter  of  section  twenty-nine  (29), 
town  (18)  range  nine;  and 

"Also  thirty  acre8  of  l.and  off  the  south 
end  of  the  east  half  of  south  quarter  of  sec- 
tion twenty -nine  (29),  town  (18)  eighteen, 
range  (9)  nine,  in  fee  simple,  ajid  then  di- 
rect him  to  pay  the  following  amounts  out 
of  the  estate,  to  wit: 

"Art.  5th:  To  my  granddaughter  or  heirs, 
Minerva  A.  Kerens,  the  sum  of  four  hun- 
dred and  fifty  dollars   ($450). 

"Section  6th.  To  my  granddaughter  and 
children,  Phebe  T.  Estell,-  the  sum  of  two 
hundred  and  twenty-five  dollars    ($225). 

"Art.  7th:  Tc  my  granddaughter  and  her 
children,  Hannah  N.  Addison,  the  sum  of 
two  hundred  and  twenty- five  dollars  ( $225 ) . 

"Art.  8th:  To  my  granddaughter,  Cora 
C.  Reddick,  the  sum  of  two  hundred  and 
twenty-five  dollars  ($225). 

"Art.  9th:  To  my  granddaughter,  Lila  L. 
Elliston,  the  sum  of  five  hundred  dollars 
($500).  Making  a  total  amount  of  sixteen 
hundred  and  twenty-five  dollars  to  be  paid 
to  my  five  granddaughters,  as  named  in  the 
above  sections  by  my  son,  Peter  P.  Bushong^ 
in  the  following  order  to  wit: 

"Section  10th:  Three  months  after  the 
death  of  my  wife,  P.  P.  Bushong  shall  pay 
to  my  granddaughter,  Lila  L.  Elliston,  or 
her  heirs,  if  any,  the  sum  of  one  hundred 
dollars;  and  one  year  later  the  sum  of  five 
hundred  to  be  equally  divided  between  the 
five  heirs,  one  hundred  dollars  each,  and  to 
continue  each  succeeding  year  at  the  same 
ratio  until  each  heir  shall  have  received 
three  full  payments  as  stated  above,  pro- 
vided, however,  that  there  is  to  be  no  inter- 
est computed  on  any  payment. 

"Art.  11th:  I  further  direct,  give,  and  be- 
queath* to  my  son,  Peter  P.  Bushong,  after 
the  death  of  my  wife,  and  after  all  ex- 
penses of  her  last  sickness  and  funeral  ex- 
penses are  paid,  all  of  the  farming  utensils, 
grain,  hay,  and  stock  of  all  kinds  that  may 
remain  on  the  farm. 

"Art.  12.  I  further  give  and  bequeath  to 
my  son,  Peter  P.  Bushong,  and  my  five 
grandchildren,  all  of  the  household  goods  to 
be  divided  equally  among  the  six  heirs,  and 
should  any  of  my  granddaughters  die  in- 
testate with  no  heirs  living,  I  direct  that  the 
amounts  be  divided  among  those  that  are 
living. 

"Given  under  my  hand  and  seal  this  17th 
day  of  August,  eighteen  hundred  and  nine- 
ty-three,   (1893)." 

At  the  time  the  testator  made  said  will, 
and  at  the  time  of  his  death,  he  was  the 
owner  in  fee  simple  and  in  the  possession  of 
the  following  described  real  estate  in  Henry 
county,  Indiana,  and  he  was  not  the  owner 
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of  any  other  lands  from  the  date  of  his  will 
until  the  time  of  his  death:  The  northeast 
quarter  of  section  29,  township  18  north,  of 
range  9  east;  also  30  acres  off  the  south  end 
of  the  east  half  of  the  southwest  quarter  of 
section  29,  township  18  north,  of  range  9 
east;  also  20  acres  off  the  west  side  of  the 
following  described  lands,  to  wit,  commenc- 
ing 16  rods  south  of  the  northwest  comer 
of  the  northwest  quarter  of  section  28,  town- 
ship 18  north,  of  range  9  east,  and  running 
thence  east  96  rods;  thence  south  to  the 
south  line  of  said  northwest  quarter  of  said 
section,  township,  and  range;  thence  west 
on  the  said  line  96  rods  to  the  section  line; 
thence  north  to  the  place  of  beg^ning.  The 
testator  and  his  wife  lived  on  the  160  acres 
described  in  the  will,  and  the  20-acre  tract 
adjoined  the  same  on  the  east.  Appellee 
also  lived  on  said  tract  in  a  house  near  his 
father's  house,  and  continued  to  live  there- 
on after  his  father's  death.  After  the  death 
of  the  testator,  Peter  P.  Bushong,  appellee, 
was  appointed  and  qualified  as  executor  of 
said  will,  and  paid  over  to  appellants  Cora 
C.  Warrington  and  Phoebe  T.  Th(»npson  the 
legacies  given  them  by  items  6  and  8  of  the 
will,  taking  receipts  therefor  as  executor. 

The  questions  presented  by  the  record 
are:  (1)  Did  Lydia  Bushong,  the  widow, 
take  said  real  estate  for  life  only  imder  said 
will?  (2)  Was  there  a  mistake  in  describ- 
ing the  20  and  30  acre  tracts  of  land  named 
in  the  will,  and,  if  so,  can  the  same  be 
corrected,  or  so  interpreted  as  to  apply  to 
the  20  and  30  acre  tracts  owned  by  the  tes- 
tator at  the  time  he  made  the  will  and  at 
the  time  of  his  death?  (3)  Were  Cora  C. 
Warrington  and  Phoebe  T.  Thompson  es- 
topped from  claiming  a  share  in  the  lands 
as  heirs  of  Lydia  Bushong  if  she  took  a  fee, 
by  accepting  of  the  executor  the  legacies 
given  them  by  the  will  ?  The  trial  court  de- 
cided these  questions  in  the  affirmative,  and 
rendered  judgment  in  favor  of  appellee.  If 
questions  1  and  2  are  answered  in  the  affirm- 
ative, it  will  not  be  necessary  to  determine 
the  third. 

The  purpose  of  construing  a  will  is  to  as- 
certain the  intention  of  the  testator,  which 
must  be  given  effect  when  ascertained,  un- 
less in  violation  of  some  rule  of  law.  To 
ascertain  such  intention,  the  whole  will 
must  be  considered,  and  no  word  or  clause 
in  the  will  is  to  be  rejected  to  which  a  rea- 
sonable effect  can  be  given.  In  this  state 
only  a  life  estate  will  pass  to  a  devisee  un- 
less it  affirmatively  appears  a  greater  estate 
was  intended.  Bums's  Rev.  Stat.  1901,  §  2737 
(Rev.  Stat.  1881,  §  2567  and  Horner's  Rev. 
Stat.  1901,  S  2.567);  Fenstemiaker  v.  Hoi- 
man,  158  Ind.  71,  74,  62  N.  E.  699,  and  cases 
cited.  It  will  be  observed  that  the  testator 
has  not  said  in  express  terms  that  he  de- 
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vised  said  real  estate  to  his  widow  in  "fee 
simple,"  either  in  apt  words  or  by  the  use 
of  legal  words  of  inheritance.  Neither  haa 
he  given  his  widow  the  power  of  disposing 
of  said  real  estate  in  express  terms,  nor  do 
we  think  such  power  can  be  implied  from 
the  language  of  the  will.  The  will  gives  to 
Peter  P.  Bushong  in  fee  simple  210  acres  of 
real  estate,  all  the  real  estate  the  testator 
owned  when  he  made  the  will  and  at  the 
time  of  his  death,  and  not  what  remained 
undisposed  of  or  unexpended  at  the  death  of 
his  wife.  It  is  clear,  therefore,  that  the 
power  of  the  widow  to  dispose  of  said  real 
estate  cannot  be  inferred  from  items  3  and 
4.  Item  11  describes  a  kind  of  personal 
property  which  is  consumed  or  destroyed  by 
use,  and  the  language  thereof  shows  that  it 
was  the  intention  of  the  testator  that  the 
expenses  of  his  widow's  last  sickness  and 
her  funeral  expenses  should  be  paid  out  of 
the  property  described  therein.  It  is  evi- 
dent that  the  power  of  the  widow  to  sell 
the  real  estate  devised  to  her  cannot  be  in- 
ferred from  that  item. 

Having  reached  the  conclusion  that  the 
widow  was  not  given  by  implication  or  ex- 
press words  the  power  to  dispose  of  said 
real  estate,  it  is  clear  that,  so  far  as  the 
question  of  what  interest  she  took  in  the 
real  estate  devised  to  her  is  concerned,  the 
same  is  ruled  by  the  case  of  Fenstermaker 
V.  Holman,  158  Ind.  71,  62  N.  £.  699,  and 
that  she  took  only  a  life  estate  therein. 

Appellants  claim  that  appellee  took  no  ti- 
tle to  the  20  and  30  acre  tracts  of  land  in 
controversy  under  the  will  of  the  testator, 
because  said  tracts  are  not  described  in  the 
will.  It  will  be  observed  that  the  20-acre 
tract  is  described  as  in  section  29,  while  the 
20-acre  tract  owned  by  the  testator  when 
the  will  was  made  and  at  the  time  of  his 
death  was  in  secticm  28,  adjoining  the  160 
acres  described  in  the  will.  The  30- 
acre  tract  is  definitely  described  in  the 
will,  except  that  the  words  "south  quarter" 
instead  of  "southeast  quarter'*  are  written 
in  the  will.  When  a  person  makes  a  will 
the  presumption  is  that  he  intended  to  dis- 
pose of  his  whole  estate,  imless  it  is  rebutted 
by  the  provisions  of  the  will,  or  other  evi- 
dence to  the  contrary.  2  Redf.  Wills,  3d 
ed.  S  5w,  p.  116;  Gate  v.  Cranor,  30  Ind.  292, 
295,  296;  Roy  v.  Rowe,  90  Ind.  54,  59.  60; 
MilU  y.  FranhUn,  128  Ind.  444,  446,  28  K. 
E.  60;  Groves  v.  Oulph,  132  Ind.  186,  188, 
31  N.  E.  569;  Borgner  v.  Brown,  133  Ind. 
391,  396,  33  N.  E.  92;  Korf  v.  Gerichs,  145 
Ind.  134,  136,  44  N.  E.  24;  Woman*8  Union 
Missionary  Soc.  v.  Mead,  131  111.  338,  357, 
358,  23  N.  E.  603;  Vestal  v.  Garrett,  197 
111.  398,  404,  406,  64  N.  E.  345.  Tliere  is 
nothing  in  the  will  in  this  case  or  in  the 
evidence  to  rebut  this  presumption.    When 
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the  will  was  executed,  and  at  the  time  of 
his  death,  the  testator  owned  210  acres  of 
land,  and  no  more.  This  he  devised  to  his 
wife  for  life,  and  attempted  to  devise  210 
acres  in  fee  simple  to  appellee, — all  the  land 
owned  by  him.  While  it  is  clear  that  the 
testator  intended  to  dispose  of  all  the  lands 
he  owned,  the  language  used  in  describing 
the  20  and  30  acre  tracts,  if  construed  lit- 
erally, would  defeat  this  intention, — at 
least  as  to  the  20-acre  tract.  As  we  have 
already  said,  the  intention  of  a  testator 
must  in  all  cases  govern  the  construction 
of  a  will,  unless  in  violation  of  some  rule  of 
la>w.  To  ascertain  such  intention,  the  court 
may  hear  evidence  of  the  circumstances,  sit- 
nation,  and  surroundings  of  the  testator 
when  the  will  was  made,  and  the  state  and 
description  of  his  property,  2  Underbill, 
WOlB,  S§  909-011,  914;  OUara's  Wigram, 
Extrinsic  Evidence  in  the  Interpretation  of 
Wills,  2d  Am.  ed.  pp.  56,  161;  Schouler, 
Wills,  §  579;  Randolph  &  Talcott's  Jarman, 
Wills,  73a-762;  Page,  Wills,  U  816,  817; 
Whiteman  v.  Whiteman,  152  Ind.  263,  273, 
274,  63  N.  E.  225;  Patch  v.  White,  117  U.  S. 
210,  217,  29  L.  ed.  860,  864,  6  Sup.  Ct.  Rep. 
617,  710;  BLack  v.  Richards,  95  Ind.  184, 
18^191;  Daugherty  v.  Rogers,  119  Ind. 
264,  258-261,  3  L.  R.  A.  847,  20  N.  E.  779; 
Dennis  v.  Holsapple,  148  Ind.  297,  46  L.  R. 
A.  168,  62  Am.  St.  Rep.  526,  47  N.  E.  631; 
Price  V.  Price,  89  Ind.  90,  91.  By  thus  put- 
ting itself  in  the  testator's  place,  the  court 
is  able  to  understand  and  apply  the  lan- 
guage of  the  will,  and  give  effect  to  a  will 
containing  errors  or  repugnancies,  so  far  as 
the  intention  of  the  testator  can  be  deter- 
mined, and  will  pronounce  judgment  with 
such  repugnancies  removed  or  errors  cor- 
rected. It  is  well  settled  that,  when  a  la- 
tent ambiguity  is  disclosed  by  extrinsic  evi- 
dence, it  may  be  removed  by  extrinsic  evi- 
dence. Whiteman  v.  Whiteman,  152  Ind. 
263,  270,  53  N.  E.  225;  Patch  v.  White,  117 
U.  S.  210,  217,  29  L.  ed.  860,  864,  6  Sup. 
Ct.  Rep.  617,  710.  It  is  true  that  extrinsic 
evidence  will  not  be  resorted  to  for  the  pur- 
pose of  changing  or  varying  the  words  of  a 
wiU,  but  courts  for  a  long  period  of  years 
have  felt  compelled  to  deal  with  descrip- 
tions in  such  a  manner  as  to  reach  the  in- 
tent of  the  testator,  when  that  seemed  prac- 
ticable, by  construction,  and  by  the  admis- 
sion of  oral  evidence  to  remove  latent  am- 
biguities. It  is  well  established  that^  how- 
ever many  errors  there  may  be  in  a  de- 
scription, either  of  the  devisee  or  the  sub- 
ject of  the  devise,  it  will  not  avoid  the  be- 
quest if,  after  rejecting  the  errors  or  false 
words,  enough  remains  to  show  with  reason- 
able certainty  what  was  intended  when  con- 
sidered from  the  position  of  the  testator.  I 
Redf.  Wills,  4th  ed.  580  et  seq.;  2  Underbill, 
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Wills,  909-914;  O'Hara,  Interpretation  of 
Wills,  pp.  369-374;  O'Hara's  Wigram,  Ex- 
trinsic Evidence  in  the  Interpretation  of  Wills, 
2d  Am.  ed.  pp.  52-54,  144r-147;  Page,  Wills, 
$S  473,  487,  819;  Kurtz  v.  Hilmer  (111.)  3 
Alb.  L.  J.  263-267,  and  Judge  Redfield's  nofce 
thereto  in  10  Am.  L.  Reg.  N.  S.  97-101; 
South  Ifeuymarket  Methodist  Seminary  v. 
Peaslee,  15  N.  H.  317;  Winkley  v.  Kaime, 
32  N.  H.  2«8;  Allen  v.  Lyons,  2  Wash.  C.  C. 
475,  Fed.  Cas.  No.  227;  Patch  v.  White,  117 
U.  S.  210,  29  L.  ed.  860,  6  Sup.  Ct,  Rep.  617, 
710;  Roman  Catholic  Orphan  Asylum  v.  Em- 
mons, 3  Bradf.  144;  Cleveland  v,  Carson,  18 
Cent.  L.  J.  68,  and  note,  69-71  (37  N.  J. 
Eq.  377) ;  Willard  v.  Darrah,  168  Mo.  660, 
90  Am.  St.  Rep.  468,  68  S.  W.  1023;  Riggs 
V.  Myers,  20  Mo.  239;  Gaston's  Estate,  188 
Pa,  374,  68  Am.  St.  Rep.  874,  41  Atl.  529; 
Black  V.  Richards,  95  Ind.  184,  189-191; 
Jackson  v.  Hoover,  26  Ind.  511;  Whiteman 
V.  Whiteman,  152  Ind.  263,  268-274,  53  N. 
E.  225;  Miller  v.  Coulter,  156  Ind.  290,  293, 
59  N.  E.  853;  Oroves  v.  Culph,  132  Ind. 
186,  31  N.  E.  569;  Skinner  v.  Harrison 
Twp,  116  Ind.  139,  2  L.  R.  A.  137,  18  N.  E. 
529;  Elliott  v.  Elliott,  117  Ind.  380,  10  Am. 
St.  Rep.  54,  20  N.  E.  264;  Chappell  v.  Mis- 
sionary Soc.  3  Ind.  App.  356,  50  Am.  St. 
Rep.  276,  29  N.  E.  924. 

In  Patch  V.  White,  117  U.  S.  210,  29  L. 
ed.  860,6  Sup.  Ct.  Rep.  617, 710,  the  testator 
devised  certain  specific  lots  to  each  of  his 
near  relatives,  and,  among  others,  to  his 
brother  Henry  a  lot  described  as  "lot  num- 
ber 6, in  square  403,  together  with  the  im- 
provements thereon  erected."  The  court  said : 
"Now  the  parol  evidence  discloses  the  fact 
that  there  was  an  evident  misdescription  of 
the  lot  intended  to  be  divided.  It  shows, 
first,  as  before  stated,  that  the  testator,  at 
the  time  of  making  his  will,  and  at  the  time 
of  his  death,  did  not,  and  never  did,  own 
lot  6  in  square  403,  but  did  own  lot  3  in 
square  406;  secondly,  that  the  former  lot 
had  no  improvements  on  it  at  all,  and  was 
located  on  ninth  street,  between  I  and  K 
streets,  whilst  the  latter,  which  he  did  own, 
was  located  on  E  street,  between  Eighth  and 
Ninth  streets,  and  had  a  dwelling  house  on 
it,  and  was  occupied  by  the  testator's  ten- 
ants,— a  circumstance  which  precludes  the 
idea  that  he  could  have  overlooked  it.  It 
seems  to  us  that  this  evidence,  taken  in  con- 
nection with  the  whole  tenor  of  the  will, 
amounts  to  demonstration  as  to  which  lot 
was  in  the  testator's  mind.  It  raises  a  la- 
tent ambiguity.  The  question  is  one  of 
identification  between  two  lots,  to  determine 
which  was  in  the  testator's  mind, — whether 
lot  3,  square  406,  which  he  owned,  and 
which  had  improvements  erected  thereon, 
and  thus  corresponded  with  the  implications 
of  the  will,  and  with  part  of  the  description 


608 


Indiana  Supbeme  Coubt. 


Dig., 


of  the  lot,  and  rendered  the  devise  effective; 
or  lot  6,  square  403,  which  he  did  not  own, 
which  had  no  improvements  thereon,  and 
which  rendered  the  devise  ineffective.  .  .  . 
What  he  meant  to  devise  was  a  lot  that  he 
owned;  a  lot  with  improvements  on  it;  a 
lot  that  he  did  not  specifically  devise  to  any 
other  of  his  devisees.  Did  such  a  lot  exist? 
If  so,  what  lot  was  it?  We  know  that  such 
a  lot  did  exist,  and  only  one  such  lot  in  the 
world,  and  that  this  lot  was  the  lot  in  ques- 
tion in  this  cause,  namely,  lot  No.  3  in 
square  406.  Then  is  it  not  most  clear 
that  the  words  of  the  will,  *lot  numbered 
6  in  square  403,'  contained  a  false  de- 
scription? ...  It  is  settled  doctrine 
that,  as  a  latent  ambiguity  is  only  dis- 
closed by  extrinsic  evidence,  it  may  be  re- 
moved by  extrinsic  evidence.  Such  an  am- 
biguity may  arise  upon  a  will  either  when 
it  names  a  person  as  the  object  of  a  gift  or 
a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such 
name  or  description;  or,  secondly,  it  may 
arise  when  the  will  contains  a  misdescrip- 
tion of  the  object  or  subject;  as  where  there 
is  no  such  person  or  thing  in  existence,  or, 
if  in  existence,  the  person  is  not  the  one  in- 
tended, or  the  thing  does  not  belong  to  the 
testator.  The  first  kind  of  ambiguity, 
where  there  are  two  persons  or  things  equal- 
ly answering  the  description,  may  be  re- 
moved by  any  evidence  that  will  have  that 
effect,  either  circumstances  or  declarations 
of  the  testator.  1  Jarman,  Wills,  370; 
Hawkins,  Wills,  9,  10.  Where  it  consists 
of  a  misdescription,  as  before  stated, 'if  the 
misdescription  can  be  struck  out,  and 
enough  remain  in  the  will  to  identify  the 
person  or  thing,  the  court  will  deal  with  it 
in  that  way;  or.  if  it  is  an  obvious  mistake, 
will  read  it  as  if  corrected.  The  ambiguity 
in  the  latter  case  consists  in  the  repugnancy 
between  the  manifest  intent  of  the  will  and 
the  misdescription  of  the  donee  or  the  sub- 
ject of  the  gift.  In  such  a  case  evidence  is 
always  admissible  to  show  the  condition  of 
the  testator's  family  and  estate^  and  the  cir- 
cumstances by  which  he  was  surrounded  at 
the  time  of  making  his  will.  1  Jarman, 
Wills,  364,  366;  1  Roper,  Legacies,  297  (4th 
ed.);  2  Wms.  Exrs.  988,  1032.  Mr.  Wil- 
liams (afterwards  Mr.  Justice  Williams) 
says:  'Where  the  name  or  description  of  a 
legatee  is  erroneous,  and  there  is  no  reason- 
able doubt  as  to  the  person  who  was  in- 
tended to  be  named  or  described,  the  mis- 
take shall  not  disappoint  the  bequest.  The 
error  may  be  rectified :  .  .  .  ( 1 )  By  the 
context  of  the  will;  (2)  to  a  certain  extent 
by  parol  evidence.  ...  A  court  may  in- 
quire into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  un- 
der the  will,  and  to  the  circumstances  of 
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the  testator,  and  of  his  family  and  affairs, 
for  the  purpose  of  enabling  the  court  to 
identify  the  person  intended  by  the  testator.' 
[pp.  988,  989.]  Again,  he  says,  on  page 
1032:  'Mistakes  in  the  description  of  lega- 
cies, like  those  in  the  description  of  leg- 
atees, may  be  rectified  by  reference  to  the 
terms  of  the  gift  and  evidence  of  extrinsic 
circumstances  taken  together.  The  error  of 
the  testator,  says  Swinburne,  in  the  proper 
name  of  the  thing  bequeathed,  doth  not  hurt 
the  validity  of  the  legacy,  so  that  the  body 
or  substance  of  the  thing  bequeathed  is  cer- 
tain. As,  for  instance,  the  testator  be- 
queaths his  horse  Criple,  when  the  name  of 
the  horse  was  Tulip.  This  mistake  shall 
not  make  the  legacy  void;  for  the  legatory 
may  have  the  horse  by  the  last  denomina- 
tion ;  for  the  testator's  meaning  was  certain 
that  he  should  have  the  horse.  If,  there- 
fore, he  hath  the  thing  devised,  it  is  not 
material  if  he  hath  it  by  the  right  or  the 
wrong  name.'  See  also  Roper,  Legacies, 
297." 

In  Allen  v.  Lyons,  2  Wash.  C.  C.  475. 
Fed.  Gas.  No.  227,  the  devise  was  of  a  ''house 
and  lot  in  Fourth  street,  Philadelphia,"  but 
it  appeared  on  oral  proof  that  the  testator 
had  no  such  property  in  Fourth  street,  but 
did  own  a  house  and  lot  in  Third  street,  and 
it  was  held  to  pass  under  the  devise. 

In  Winkley  v.  Kaime,  32  N.  H.  258,  the 
devise  was  of  "thirty-six  acres,  more  or  less, 
of  lot  37  in  the  second  division  of  Barn- 
stead;"  and,  it  appearing  that  there  was  no 
such  lot  in  that  division,  but  that  the  tes- 
tator owned  land  in  lot  97  in  that  division, 
it  was  held  to  pass  under  will. 

In  Decker  v.  Decker,  121  111.  341,  12  N.  E. 
760,  the  testator,  by  the  terms  of  his  will, 
devised  20  acres  off  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter 
of  section  33,  township  18  north,  of  range 
11  west.  The  evidence  showed  that  the  tes- 
tator never  owned  the  northeast  quarter  of 
the  northeast  quarter  of  section  33^  or  any 
part  of  it,  but  did  own  the  northwest  quar- 
ter of  the  northeast  quarter  of  the  section. 
It  was  held  that  there  was  a  latent  ambi- 
guity in  the  devise;  the  words  describing 
the  land  being  in  part  false,  and  that  the 
false  description  might  be  stricken  out,  and 
the  devise  sustained  as  embracing  the  land 
owned  by  the  testator. 

In  Whitcamh  v.  Rodman,  156  HI.  116,  28 
L.  R.  A.  149,  47  Am.  St.  Rep.  181,  40  N.  E. 
553,  the  testator  devised  parcels  of  land  ag- 
gregating 180  acres  (all  that  he  owned), 
but  in  devises  to  two  sons,  respectively,  de- 
scribed two  40's  in  the  southeast  quarter  of 
section  22,  adjoining  those  really  owned  by 
him  in  the  northeast  quarter  of  said  section, 
leaving  the  latter  undisposed  of,  and  it  was 
held  the  devise  covered  the  40'8  owned  by 
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the  testator  ip  the  northeast  quarter  of  said 
section.  The  court  said  (at  p.  125,  156  111., 
p.  152,  28  L.  R.  A.,  p.  185,  47  Am.  St.  Rep., 
and  p.  555,  40  N.  £.) :  "While  words  can- 
not be  added  to  a  will,  yet,  in  arriving  at 
the  intention  of  the  testator,  as  has  been 
shown  by  the  authorities,  so  much  as  is  false 
in  Ihe  description  of  the  premises  devised 
may  be  stricken  out,  and,  after  striking  out 
the  false  description,  if  enough  remains  to 
identify  the  premises  intended  to  be  devised, 
the  will  may  be  read  and  construed  with 
the  false  words  eliminated  therefrom. 
Adopting  that  rule  here,  the  second  and 
third  clauses  will  read  as  follows:  'Second 
—To  my  son  Joseph  L.  Rodman  I  will  and 
bequeath  one  hundred  acres  of  land  ( 100 )  — 
sixty  acres  (60)  off  of  the  west  side  of  the 
south-east  quarter  of  section  twenty-two 
(22),  forty  acres  (40)  being  the  .  .  . 
quarter  of  the  .  .  .  quarter  of  sec- 
tion twenty-two  (22).  Third— To  my 
son  Edward  L.  Rodman  I  will  and 
bequeath  forty  acres  of  land,  being  the 
.  .  .  quarter  of  the  .  .  .  quarter  of 
section  twenty -two  (22).'  Bearing  in 
mind  that  the  testator  owned  two  40- 
acre  tracts  in  the  northeast  quarter  of  sec- 
tion 22,  and  reading  the  two  clauses  of 
the  will  in  the  light  of  surrounding  cir- 
cumstances, we  think  all  difficulty  is  re- 
moved in  regard  to  the  lands  devised  by 
these  two  provisions  of  the  will.  The  tes- 
tator, owning  two  quarters  of  a  quarter  of 
section  22,  devised  one  quarter  to  his  son 
Joseph,  and  the  other  quarter  to  his  son 
Edward,  and  the  two  sons  took  and  held 
the  two  tracts  undivided." 

In  Stetoart  v.  Stetcart,  96  Iowa,  620,  65 
N.  W.  976,  the  testator  gave  to  his  son  Fred 
D.  Stewart  "the  south  half  of  the  northeast 
quarter  of  section  30  in  township  76  north 
of  range  7  west."  This  tract  did  not  belong 
to  the  testator  when  the  will  was  made  or 
at  the  time  of  his  death,  but  he  owned  at 
said  times,  the  south  half  of  the  southeast 
quarter  of  that  section,  which  was  not  de- 
scribed in  the  will.  The  court  disregarded 
the  word  "north"  in  the  will,  and  held  that 
the  will  gave  said  devisee  said  south  half 
of  the  southeast  quarter  of  said  section  30. 
The  court  said  at  page  627,  96  Iowa,  page 
976,  66  N.  W. :  "The  evidence  shows  that 
the  description  of  the  land  in  question  is 
in  part  wrong.  After  rejecting  the  errone- 
ous portion,  the  remainder  describes  'the 
south  half  of  the  east  quarter  of  section  No. 
30/  etc.  The  section  contains  two  tracts 
which  may  be  properly  spoken  of  as  the 
*east  quarters,'  and,  imder  the  rules  of  in- 
terpretation cited  [Jordan  v.  Wooding  93 
Iowa,  453,  61  N.  W.  948;  Patch  v.  White, 
117  U.  S.  210,  29  L.  ed.  860,  6  Sup.  Ct.  Rep. 
^l*",  710;  Kckford  v.  Eckford,  91  Iowa,  54, 
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26  L.  R.  A.  370,  58  N.  W.  1093],  we  are  of 
the  opinion  that  extrinsic  evidence  may  be 
received  to  show  what  quarter  was  intended 
by  the  testator." 

In  nuffman  v.  Young,  170  111.  290,  49  N. 
E.  570,  the  language  of  the  will  was: 
"Item  3.  I  give  and  devise  to  my  son,  Noah 
Young,  .  .  .  62^4  acres  off  of  the  east  side 
of  the  northeast  quarter  of  section  number 
twenty  (20),  township  [21  north,  of  range 
11  west]."  The  testator  did  not  own  62i 
acres  off  of  the  east  side,  but  did  own  62^ 
acres  in  the  edst  half  of  said  quarter  sec- 
tion. The  court  said:  "Striking  out  the 
words  'off  of  the  east  side,'  the  third  item 
will  read:  *.  .  .  also  62^  acres  of  the 
northeast  quarter  of  section  number  twenty 
(20),  township  [21  north,  range  11  west.'] 
This  description  is  sufficiently  definite  to  in- 
clude the  land  in  dispute." 

In  Merrick  v.  Merrick,  37  Ohio  St.  126- 
132,  41  Am.  Rep.  493,  the  land  devised  was 
described  as  "the  east  half  of  the  southeast 
quarter  of  said  section  28,"  which  testator 
did  not  own,  but  he  did  own  "the  east  half 
of  the  northeast  quarter  of  section  28."  The 
court  said:  "The  evidence  fully  supports 
the  claim  that,  while  the  will  on  its  face  is 
free  from  ambiguity,  the  word  "south,"  in 
its  third  item,  was  inserted  by  mere  mis- 
take of  the  scrivener,  the  testator  intending 
that  the  word  "north"  should  be  used.  The 
sole  question,  therefore,  is  whether,  on  proof 
of  such  fact,  it  is  competent  for  the  court 
to  declare  that  the  east  half  of  the  north- 
east quarter  of  section  28  passed  by  the 
will.  .  .  .  Rejecting  the  erroneous  de- 
scription, the  word  "south,"  sufficient  ap- 
pears on  the  face  of  the  will,  in  the  light  of 
the  facts  here  disclosed,  tp  warrant  us  in 
saying  that  by  the  will  of  Adam  Merrick 
the  other  moiety,  the  east  half  of  the  north- 
east quarter  of  section  28  [passed].  .  .  . 
And  thus  the  case  is  determined  by  a  just 
and  proper  application  of  the  maxim.  Falsa 
demonatratio  non  nocet.*' 

In  Case  v.  Young,  3  Minn.  209,  Gil.  140, 
the  testator  gave  to  his  wife  "the  one-third 
of  all  real  estate;"  to  his  son  David,  "the 
north  half  of  the  real  estate;"  to  his  son 
Jacob,  "the  south  half  of  the  real  estate." 
There  was  no  other  description  of  the  real 
estate  contained  in  the  will.  The  court,  at 
3  Minn.  209,  Gil.  143,  said:  "It  is  insisted 
that  it  does  not  describe  any  real  estate 
whatsoever.  Had  the  language  used  been 
*of  my  real  estate,'  or  'of  the  real  estate  I 
now  own,'  or  'the  real  estate  of  which  I  shall 
die  seised,'  it  is  admitted  that  it  would 
have  been  sufficiently  certain.  .  .  .  But 
are  we  to  suppose  that  the  testator  here  in- 
tended to  devise  or  referred  to  the  real 
estate  of  any  other  person?  We  ought  not 
to   presume  that  he   intended   an  impossi- 
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bility,  but  should  ascertain,  if  possible, 
what  his  intention  was,  and  give  effect  to  it. 
We  held  in  the  case  of  Baldivin  v.  Winslow, 
2  Minn.  213,  Gil.  174,  that,  where  the  mean- 
ing of  an  instrument  is  certain  and  intel- 
ligible, the  subject  or  object  to  which  it 
is  to  be  applied  may  be  ascertained  by  ex- 
trinsic evidence,  if  it  can  be  done  without 
a  departure  from  the  rational  meaning  of 
the  words  actually  used;  and  that,  if  the 
meaning  is  involved  in  imcertainty,  the  in- 
tention may  be  ascertained  by  extrinsic  tes- 
timony, and  when  so  ascertained  will  be 
taken  as  the  meaning  of  the  parties,  if  such 
meaning  can  be  distinctly  derived  from  a 
fair  and  rational  interpretation  of  the 
language  employed.  Applying  this  test  to 
the  case  at  bar,  we  find  no  difficulty  in  ascer- 
taining, from  the  will  itself,  that  it  was  the 
intention  of  the  testator  to  devise  lands  to 
his  sons;  and  extrinsic  evidence,  if,  indeed, 
that  would  be  necessary,  would  be  admitted 
to  identify  his  own  lands  as  the  subject  or 
object  to  which  the  term  'the  real  estate,' 
as  used  in  the  will,  applied." 

In  Moreland  v.  Brady,  8  Or.  303,  34  Am. 
Rep.  681,  the  testator  devised  to  Margaret 
McGill  "a  certain  parcel  of  ground  or  lots 
in  the  city  of  Portland  and  numbered  as 
follows,  to  wit:  No.  block,  187,  lot  Ng.  2; 
to  Esther  Brady,  "that  lot  or  parcel  of 
ground,  in  the  city  of  Portland,  lot  1,  in 
block  187."  The  testator  did  not  own  or 
claim  any  interest  in  said  lots  when  he 
made  his  will  or  at  the  time  of  his  death, 
but  did  own  lots  3  and  4  in  said  block. 
The  court  at  pages  313,  314,  8  Or.  pages 
583,  584,  34  Am.  Rep.  said:  ''Then  we  ap- 
prehend there  can  be  no  question  of  the  ad- 
missibility of  extraneous  oral  evidence  to 
show  the  state  and  extent  of  the  tes- 
tator's property,  in  order  to  place  the  court 
in  the  same  position  the  testator  was  in  at 
the  time  he  made  the  will  in  question. 
This,  we  think,  is  unquestionably  the  rule 
established  by  the  decided  cases.  This  be- 
ing done,  it  appears  that  the  testator  had  no 
such  lots  as  those  described  as  lots  1  and  2 
in  the  particular  block  named.  This  renders 
it  certain  that  the  lots  named  were  errone- 
ous, and  the  words  describing  them  can 
have  no  possible  operation,  and  must  be  re- 
jected. The  devise  is  the  same  as  if  the 
numbers  of  the  lots  had  not  been  mentioned 
at  all,  or  had  been  named  and  the  numbers 
left  blank.  We  are  th^  compelled  to  fall 
back  upon  the  remaining  portion  of  the 
description,  to  wit:  'A  certain  parcel  of 
ground  or  lots  in  the  city  of  Portland  in 
block  187 ;'  also  'that  lot  or  parcel  of  ground 
in  the  city  of  Portland  in  block  187.'  And 
by  thus  placing  ourselves  in  the  position  of 
the  testator,  by  oral  evidence,  at  the  time  of 
the  execution  of  his  will,  we  find  that  there 
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were  two  lots  or  parcels  of  ground  in  the 
city  of  Portland,  and  in  blodc  187,  belonging 
to  the  testator  at  that  time,  and  also 
at  the  time  of  his  death.  This  ren- 
ders the  devise  entirely  certain  from 
the  language  of  the  will  as  to  the  intention 
of  the  testator.  The  description  would  have 
been  sufficient  by  merely  naming  the  block 
and  city  in  which  the  lots  or  land  lay, 
without  specifying  the  numbers  of  them. 
The  testator  could  not  have  intended  to  de- 
vise lots  to  which  he  never  had  any  title, 
but  must  have  intended  to  devise  those 
which  did  belong  to  him.  He  had  two  just 
such  lots  or  pieces  of  land  as  he  names,  and 
every  way  described  as  these  are,  with  the 
single  exception  of  this  one  false  particu- 
lar; and  this  is  the  very  kind  of  case  to 
which  the  maxim,  Falsa  demonstratio  non 
nocet,  applies." 

In  Cruse  v.  Cunmngham,  79  Ind.  402,  the 
land  was  described  in  the  will  as  follows: 
"Part  of  the  donation  of  lot  number  158,  in 
township  number  3  north,  of  range  8  west, 
containing  200  acres."  •  It  was  claimed  by 
the  heirs  of  the  testator  that  the  descrip- 
tion was  so  uncertain  that  the  devise  was 
void.  The  court  said  at  page  405 :  "In  the 
case  at  bar  the  testator  had  no  heirs  except 
his  father  and  one  brother.  He  bequeathed 
nearly  all  his  real  estate,  including  the  land 
in  controversy,  to  Charity  Lodge,  No.  30,  of 
Free  and  Accepted  Masons,  in  Washington, 
Daviess  county,  for  the  purpose  of  building 
a  Masonic  lodge  on  certain  9pecified  lota, 
with  power  to  sell  all  the  other  lots.  The 
parol  evidence,  which  was  admitted  over 
appellant's  objection,  showed  that  donation 
lot  No.  158  in  town  3  north,  of  range  S 
west,  was  estimated  to  contain  about  400 
acres,  in  fact^  it  contained  418  acres,  of 
which  10  acres  were  in  the  river;  but  it  ap- 
peared that  one  half  of  it  was  called  20O 
acres,  and  one  fourth  of  it  100  acres,  and 
that  Joseph  Cruse,  in  his  lifetime,  was  in 
possession  of  200  acres  of  said  donation  lot 
158,  claiming  to  own  it.  Some  of  the  wit- 
nesses said  he  claimed  200  acres,  or  perhaps 
one  half  of  the  donation  lot;  one  witness 
said  Joseph  never  claimed  more  that  half 
the  lot;  and  the  evidence  .  .  .  also 
showed  that  the  other  two  quarters  of  said 
donation  lot  were  owned  by  other  parties. 
Under  the  authority  of  the  cases  hereinbe- 
fore cited,  the  parol  evidence  was  properly 
admitted,  and  it  showed  very  clearly  that 
the  property  devised  by  Joseph  Cruse  U> 
Charity  Lodge,  No.  30,  was  the  same  half 
of  said  donation  lot  which  is  sought  to  be 
recovered  in  this  suit.  The  court  committed 
no  error  in  admitting  the  will  in  evidence, 
nor  in  admitting  the  parol  evidence  in  ex- 
planation of  it."  • 

In  Oroves  v.  Culph;  132  Ind.  186«  31  N.  E* 
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660,  the  third  item  of  the  will  gave  to  the 
widow  "the  house  ajad  lot  on  which  I  now 
reside,  heing  parts  of  lots  number  fifteen  and 
sixteen  in  the  city  of  Rising  Sun/'  for  life. 
The  fourth  item  was  as  follows:  "I  fur- 
ther give  and  devise  the  same  lot  number 
fifteen  so  devised  to  my  said  wife  during 
her  lifetime,  together  with  all  the  appur- 
tenances thereto  belonging,  to  my  youngest 
daughter,  £Iliza  Jane  Carpenter,  and  to  her 
heirs  in  fee  simple  forever."  There  was 
no  other  reference  made  to  lot  16  in  the 
will,  except  in  the  item  designated.  This 
court  held  that  extrinsic  evidence  was  ad- 
missible, and  that  the  testator  intended  to 
devise  to  his  daughter  in  fee  what  he  de- 
vised to  his  wife  for  life,  and  that  the 
same  passed  to  the  daughter  under  the  de- 
vise to  her,  although  lot  16  was  not  named 
in  the  devise  to  her. 

From  the  many  other  cases  to  the  same 
effect  we  cite  the  following:  Seebrock  v. 
FedauDa,  33  Neb.  413,  29  Am.  St.  Rep.  488, 
60  N.  W.  270;  Vestal  v.  Garrett,  197  111. 
398-406,  64  N.  E.  346;  Hawkins  v.  Garland, 
76  Va.  149,  44  Am.  Rep.  158;  Willard  v. 
Darrah,  168  Mo.  660,  90  Am.  St.  Rep. 
468,  68  S.  W.  1023;  Wood  v.  White,  32  Me. 
340,  52  Am.  Dec,  654;  Hotcard  v.  American 
Peace  8oc,  49  Me.  288;  Flynn  v.  Holman, 
119  Iowa,  731,  94  N.  W.  447;  Chambers  v. 
Watson,  60  Iowa,  839,  46  Am.  Rep.  70,  14 
N.  W.  336;  Severson  v.  Severson,  68  Iowa, 
666,  27  N.  W.  811;  Button  v.  American 
Tract  8oc,  23  Vt.  336;  Black  T.  Hill,  32 
Ohio  St.  313;  Peters  v.  Porter,  60  How.  Pr. 
422;  Smith  v.  Smith,  4  Paige,  271,  27  Am. 
Dec.  76;  Pond  v.  Bergh,  10  Paige,  140,  at 
page  152;  Trustees  of  Episcopate  Fund  v. 
Coigrove,  4  Hun,  362;  Du  Bois  v.  Ray,  36 
N.  Y.  162;  Taylor  v.  Tolen,  38  N.  J.  Eq.  91; 
Mitchell  V.  Donohue,  100  Cal.  202,  38  Am. 
St.  Rep.  279,  34  Pac.  614;  Lutz  v.  Lutz,  2 
Blackf.  72;  Kurtz  v.  Hihner  (111.)  3  Alb.  L. 
J.  263-267,  and  note  thereto  by  Judge  Red- 
field,  in  10  Am.  Law  Reg.  N.  S.  97-101. 

The  rule  is  thus  stated  in  Wigram,  Wills, 
2d  Am.  ed.  by  O'Hara,  pt.  1,  pp.  144r-147: 
"If  the  description  in  the  will  is  incorrect, 
evidence  that  a  subject — ^having  such  marks 
upon  it — exists,  must  be  admissible,  that 
the  Court  may  determine  whether  sudi  sub- 
ject, though  incorrectly  described  in  the 
will,  be  that  which  the  testator  intended. 
.  .  .  So  a  description,  though  false  in 
part,  may,  with  reference  to  extrinsic  cir- 
cumstances, be  absolutely  certain,  or  at 
least  sufficiently  so  as  to  enable  a  Court  to 
identify  the  subject  intended,  as  where  a 
false  description  is  superadded  to  one  which 
by  itself  would  have  been  correct.  Thus,  if 
a  testator  devise  his  black  horse,  having 
only  a  white  one,  or  devise  his  freehold 
houses,  having  only  leasehold  houses,  the 
63L.  R.  A. 


white  horse,  in  the  one  case,  and  the  lease- 
hold houses,  in  the  other,  would  clearly 
pass.  In  these  cases  the  substance  of  the 
subject  intended  is  certain,  and,  if  there  be 
but  one  such  substance,  the  superadded  de- 
scription, though  false,  introduces  no  am- 
biguity; and  as,  by  the  supposition,  the  re- 
jected words  are  inapplicable  to  any  sub- 
ject, the  court  does  not  alter,  vary,  or  add 
to  the  effect  of  the  will  by  rejecting  them. 
To  such  cases,  the  maxim,  Falsa .  demon- 
St  ratio  non  nocet,  may  with  propriety  be 
applied."  By  the  words  "inapplicable  to 
any  subject"  the  author  means  inapplicable 
because  the  subject  is  not  in  existence  or 
does  not  belong  to  the  testator. 

It  is  said  in  Page,  Wills,  p.  976,  S  819: 
"Where  [a]  testator  describes  the  property 
devised  by  township,  range,  section,  and 
quarter  section,  but  does  not  locate  it  in 
the  correct  section  or  range,  or  the  like,  the 
weight  of  authority  is  that  extrinsic  evi- 
dence is  admissible  to  show  exactly  what 
real  estate  the  testator  owned.  Under  this 
view,  if  he  owns  any  real  estate  which  cor- 
responds in  part  to  the  description  in  the 
will,  the  court  will  reject  the  incorrect  part 
of  the  description,  and  will  pass  the  realty 
conveyed  by  the  correct  description." 

The  cases  of  Moreland  v.  Brady,  8  Or. 
303,  34  Am.  Rep.  681,  and  Riggs  v.  Myers, 
20  Mo.  230,  referred  to  above,  were  cited 
with  approval  by  this  court  in  Black  v. 
Richa/rds,  96  Ind.  184,  190.  The  court  said 
at  page  190:  "From  the  earliest  period  in 
the  history  of  testamentary  law,  there  has 
been  manifested  a  disposition  to  apply  a 
more  favorable  construction  to  wills  th{iu 
to  ordinary  legal  instruments.  Regret  has 
sometimes  been  expressed  at  the  disposition 
thus  manifested,  but  the  courts  have  never- 
theless continued  to  countenance  that  line 
of  judicial  policy.  It  must  therefore  be  ac- 
cepted and  acted  upon  as  an  established 
rule  of  construction  at  the  present  time. 
Riggs  v.  Myers,  20  Mo.  239;  Wilkins  v.  Al- 
len, 18  How.  385,  15  L.  ed.  396;  Cleveland 
V.  Spilmwn,  25  Ind.  95;  Broumfield  v. 
Broivnfield,  12  Pa.  136,  51  Am.  Dec.  690; 
Moreland  v.  Brady,  8  Or.  303,  34  Aul  Rep. 
681." 

There  are  some  cases  which  seem  to  hold 
that  when  the  evidence  of  the  circumstances, 
situation,  surroundings,  and  property 
owned  by  the  testator  at  the  time  he  made 
his  will  shows  that  the  testator  did  not 
own  the  land  as  described  in  his  will,  but 
owned  other  land  to  which  a  part  of  the  de- 
scription might  properly  apply,  no  latent 
ambiguity  was  disclosed,  unless  the  words 
"my  land,"  or  other  words  stating  in  effect 
that  the  testator  owned  the  land  devised, 
are  contained  in  the  will.  The  rule  estab- 
lished by  the  weight  of  the  authorities,  and 
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the  better  reason,  however,  is  that  sueh  evi- 
dence does  disclose  a  latent  ambiguity, 
whether  words  stating,  in  effect,  that  the 
testator  owned  the  lands  devised  are  used 
or  not;  and  if,  by  rejecting  the  false  de- 
scription or  the  false  part  thereof,  sufficient 
remains,  when  considered  from  the  position 
of  the  testator,  to  identify  the  land  intended 
with  reasonable  certainty,  the  same  will 
pass  under  the  will  to  the  devisee.  It  is 
true  that,  after  rejecting  the  false  descrip- 
tion or  the  false  part  thereof,  the  words 
"my  real  estate,"  or  words  of  like  import, 
if  used  by  the  testator  in  making  the  devise, 
would  be  of  great  force  in  identifying  the 
land  intended,  and  might,  alone  or  in  con- 
nection with  the  true  part  of  the  descrip- 
tion, if  any,  pass  the  land  to  the  devisee  in 
cases  where,  if  the  words  were  not  used, 
the  devise  would  fail  for  want  of  a  de- 
scription sufficient  to  identify  the  land.  The 
enforcement  of  this  rule  does  not  reform  or 
add  any  words  to  a  will,  for  this  cannot 
be  done,  but  enables  the  court  to  construe 
the  will  after  rejecting  the  false  part  of  the 
description,  and  thus  carry  into  effect  the 
intention  ol^  the  testator  as  expressed 
therein. 

The  30-acre  tract  is  described  in  the  will 
as  follows:  Thirty  acres  of  land  off  the 
south  end  of  the  east  half  of  the  •  south 
quarter  of  section  29,  town  18,  range  9,  in 
Henry  county,  Indiana.  Said  section  29 
contains  two  parts  which  answer  to  the  de- 
scription "south  quarter" — ^the  southeast 
quarter  and  the  southwest  quarter.  When 
there  are  two  things  equally  answering  the 
description  in  a  will,  the  ambiguity  may  be 
removed  by  evidence.  1  Bigelow's  Jarman, 
Wills,  6th  ed.  434,  435;  Underbill,  Wills, 
§  910;  Black  v.  Richards,  95  Ind.  184,  189, 
190;  Cruse  v.  Cun7tingham,  79  Ind.  402; 
Skinner  v.  Harrison  Ttop.  116  Ind.  139, 
141,  2  L.  R.  A.  137,  18  N.  E.  629;  White 
V.  Patch,  117  U,  S.  217,  29  L.  ed.  860,  6 
Sup.  Ct.  Rep.  617.  710.  The  agreed  state- 
ment of  facts  in  this  case  shows  that  the 
testator  owned  30  acres  off  the  south  end  of 
the  southwest  quarter  of  said  section,  and 
owned  no  other  real  estate  in  either  of 
said  quarter  sections.  The  presumption  is 
that  the  testator  intended  to  devise  his 
own  real  estate,  and  not  real  estate  owned 
by  another.  2  Underbill,  Wills,  p.  1008; 
Redf.  Wills,  3d  ed.  '»123;  Patch  v.  White, 
117  U.  S.  210,  216,  220,  29  L.  ed.  860,  864, 
865,  6  Sup.  Ct.  Rep.  617,  710;  Moreland  v. 
Brady,  8  Or.  303,  314,  34  Am.  Rep.  581; 
Stewart  v.  Stetca/rt,  96  Iowa,  620,  625,  66  N. 
W.  976;  Flynn  v.  Uolmati,  119  Iowa,  731, 
94  N.  W.  447,  44S;  Decker  v.  Decker,  121 
111.  341,  355,  12  N.  E.  760;  Huffman  v. 
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Taung,  170  III.  290,  296,  49  N.  E.  570; 
Lindffren  v.  lAndgren,  9  Beav.  358,  361,  Ap- 
plying the  rules  applicable  to  such  descrip- 
tions, there  can  be  no  doubt  of  the  identity 
of  the  30  acres  devised  to  appellee. 

The  20-acre  tract  in  controversy  is  de- 
scribed, "20  acres  off  the  northwest  quarter 
of  section  29,  town  18,  range  9,  in  Henry 
county,  Indiana."  The  agreed  statement  of 
facts  shows  that  the  testator  owned  no  land 
in  the  northwest  quarter  of  said  section, 
but'  did  own  20  acres  off  the  northwest 
quarter  of  section  28,  town  18,  range  9,  ad- 
joining the  160  acres  in  the  northeast  quar- 
ter of  section  28  devised  to  appellee.  The 
testator  did  not  own  any  other  20-acre  tract 
of  land.  This  tract  is  correctly  described 
in  the  will  as  20  acres.  The  quarter  section, 
town,  and  range  are  correctly  given  in  the 
will.  The  only  false  description  is  the  num- 
ber of  the  section,  given  as  29,  when  it 
should  have  been  28.  Rejecting  the  number 
of  the  section,  as  we  are  required  to  do, 
because  it  is  false,  the  will  devises  to  ap- 
pellee "20  acres  off  the  northwest  quarter 
of  section  .  .  .  ,  town  18,  range  9,  in 
Henry  county,  Indiana."  It  is  clear  from 
the  authorities  cited  that,  while  courts  of 
equity  have  no  power  to  reform  a  will  or 
add  words  thereto,  yet  a  devise  of  real 
estate  by  a  description  partly  false  may  be 
effective  if  what  remains  after  rejecting  the 
false  reasonably  corresponds  with  real  estate 
indicated  by  the  extrinsic  evidence.  Keep- 
ing in  view  the  foregoing  rules  of  construc- 
tion, and  the  presumption  that  the  testator 
intended  to  devise  his  own  property,  and 
not  the  property  of  another,  and  reading 
the  will  in  the  light  of  the  surrounding  cir- 
cumstances, it  is  evident  that  said  testator 
intended  to  devise  the  20  acres  owned  by 
him  in  the  northwest  quarter  of  section 
28,  and  that  appellee  took  the  same  in  fee 
simple  under  said  will.  By  rejecting  the 
false  number  of  the  section,  and  giving  ef- 
fect to  that  part  of  the  description  of  the 
20  acres  which  is  true,  we  add  nothing  to 
the  terms  of  the  will,  and  violate  no  posi- 
tive rule  of  law  or  canon  of  construction. 
So  far  as  Funk  v,  Davis,  103  Ind.  281,  2  X. 
E.  739;  Sturgis  v.  Work,  122  Ind.  134,  17 
Am.  St.  Rep.  349,  22  N.  E.  996;  and  Judy  v. 
Gilbert,  77  Ind,  96,  40  Am.  Rep.  .289,  are 
in  conflict  with  this  opinion,  they  are  over- 
ruled. 

The  conclusion  we  have  reached  renders 
the  determination  of  the  question  of  the  es- 
toppel of  Warrington  and  Thompson  unnec- 
essary. 

Judgment  affirmed. 
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1.  A  mlMtfitement  In  an  application 
for  a  1»eaellt  certlflcsate  that  applicant 
Is  a  member  of  the  fraternal  association  with 
which  the  beoeflt  association  is  connected 
will  not  siTOid  the  certificate  if  the  facts  are 
known  to  the  agent  soliciting  the  application, 
and  applicant  becomes  a  member  of  the  as- 
sociation before  any  ol>llgation  accrues  upon 
the  certificate. 

a.  A  benefit  certificate  to  wliicli  by  it* 
terms  oniy  a  nicmber  of  a  particular 
ajMoeiatlon  is  entitled,  is  not  Told  be- 
cause at  the  time  the  •application  is  made 
the  applicajit  Is  not  a  member  of  the  asso- 
ciation, if  the  agent  sollcltlDg  the  applica- 
tion agreed  that  the  certificate  should  be- 
come binding  when  applicant  was  admitted 
into  the  association,  and  he  was  in  fact  ad- 
mitted before  any  liability  arose  under  the 
certificate. 

a.  An  asrent  havinar  general  antborltr 
to  solicit  applications  for  certificates 
in  a  niotnal  benefit  association  con- 
nected with  a  particular  secret  society  has 
authority  to  take  applications  for  certificates 
from  persons  not  members  of  the  society,  to 
become  binding  when  the  applicants  shall 
become  members. 

4.  Deatb  cansed  by  blood  poisoninar 
reoelyed  through  a.  slight  wound  on  the  hand 
is  tlie  result  of  an  accidental  injury,  within 
the  meaning  of  an  accident  insurance*  policy, 
whether  the  poison  was  introduced  into  the 
wound  by  the  Instrument  which  inflicted  it 
or  from  other  sources. 

(October  24,  1008.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Iowa  County  in 
plaintiff's  favor  in  an  action  upon  a  mutual 
benefit  ceHificate.    Affirmed, 

Statement  bj  MoClain,  J.: 

Action  in  equity  against  the  defendant,  a 
mutual  benefit  association  organized  under 
the  laws  of  Iowa,  to  compel  an  assessment 
on  account  of  the  accidental  death  of  Qeorge 
L.  Delaney^  a  member  of  said  association, 
holding  a  certificate  in  which  plaintiff  is 
named  as  beneficiary,  and  to  require  the 
payment  of  the  proceeds  of  such  assessment, 
not  exceeding  the  sum  of  $1,000,  to  plain- 
tiff, under  the  provisions  of  the  certificate. 


The  defenses  interposed  were  that  the  certifi- 
cate was  invalid  because  George  L.  Delaney 
was  not  a  member  of  the  Modem  Woodmen 
of  America  at  the  time  the  certificate  was 
issued  to  him, — such  being  the  requirement 
of  the  articles  of  incorporation  of  the  de- 
fendant association, — and  also  that  the 
death  was  not  the  result  of  an  accident, 
within  the  terms  of  tJie  certificate.  A  de- 
cree was  rendered  for  plaintiff,  and  defend- 
ant appeals. 

Messrs.  Bemley  ft  Ney  and  Hart  tb 
Zmnnt  for  appellant. 

Messrs.  Thomas  Stapleton  and  J.  M« 
Dower,  for  appellee: 

Where  an  insurance  policy  contains  condi- 
tions that  render  it  void  at  its  inception, 
and  this  is  known  to  the  insurer  when  he 
issues  the  policy,  he  thereby  waives  the  con- 
dition. 

Quigley  v.  St.  Paul  Title  Ins.  d  T.  Co.  60 
Minn.  275,  62  N.  W.  287;  Wilson  v.  Minne- 
sota Farmers*  Mut,  F,  Ins.  Co.  36  Minn. 
112,  1  Am.  St.  Rep.  659,  30  N.  W.  401. 

One  taking  applications  and  soliciting  in< 
surance  is  the  agent  of  the  company  not- 
withstanding anything  contained  in  the  ap- 
plication or  the  policy. 

Key  Y.  Des  Moines  Ins.  Co,  77  Iowa,  174, 
41  N.  W.  614;  Jamison  v.  State  Ins.  Co.  85 
Iowa,  234,  52  N.  W.  185;  Fred  Miller  Brew- 
ing Co.  V.  Council  Bluffs  Ins.  Co.  95  Iowa, 
31,  63  N.  W.  565. 

The  doctrine  of  ultra  vires  will  be  applied 
to  the  contracts  of  a  corporation  only  when 
such  contracts  remain  wholly  executory. 

Thompson  v.  Lambert,  44  Iowa,  23^9; 
Beach,  Priv.  Corp.  S  423;  Matt  v.  Roman 
Catholic  Mut.  Protective  Soc.  70  Iowa,  455, 
30  N.  W.  799;  Denver  F.  Ins.  Co.  v.  Mc- 
Clelland, 9  Colo.  11,  59  Am.  Rep.  134,  9 
Pac.  771;  Mutual  Guaranty  F.  Ins.  Co.  v. 
Barker,  107  Iowa,  148,  70  Am.  St.  Rep.  149, 
77  N.  W.  868;  Tash  v.  Adams,  10  Gush. 
252;  Cooley,  Taxn.  573;  Mutual  Ben.  Asso. 
V.  Hoyt,  46  Mich.  473,  9  N.  W.  497. 

The  company  is  estopped  from  pleading 
the  defense  of  ultra  vires,  and  from  assail- 
ing the  validity  of  a  policy. 

Pamo  V.  Iowa  Merchants*  Mut.  Ins.  Co. 
114  Iowa,  132,  86  N.  W.  210;  28  Am.  &  Eng. 
Enc.  Law,  p.  477 ;  Van  Shaack  v.  Bobbins, 
36  Iowa,  205;  Beach,  Priv,  Corp.  §  425. 


NoTS. — As  to  what  constitutes  an  accident 
within  the  meaning  of  an  accident  insurance 
policy,  see  also  note  to  Fidelity  &  C.  Co.  v. 
Johnson,  80  L.  R.  A.  206;  also  the  later  cases 
in  this  series  of  Modem  Woodmen  Acci.  Asso. 
▼.  Shryock,  39  L.  R.  A.  826;  Kasten  v.  Inter- 
state Casualty  Co.  40  L.  R.  A.  651 ;  Western 
Commercial  Travelers*  Asso.  ▼.  Smith,  40  L. 
63  L.  R.  A, 


R.  A.  653 ;  Feder  v.  Iowa  State  Traveling 
Men's  Asso.  43  L.  R.  A.  693 :  Smith  v.  iEtna  L. 
Ins.  Co.  56  L.  R.  A.  271 ;  Preferred  Acci.  Ins. 
Co.  V.  Robinson,  61  L.  R.  A.  145 ;  Fetter  v. 
Fidelity  &  C.  Co.  61  L.  R.  A.  459 ;  Ilorsfall  v. 
Pacific  Mut.  L.  Ins.  Co,  ante,  425,  and  Mary- 
land Casualty  Co.  v.  Hudglns,  post,  — . 
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The  microbes  that  infected  the  wound 
were  imparted  thereto  and  implanted  there- 
in hy  the  knife  that  inflicted  the  wound. 
The  death  was  therefore  one  within  the 
policy. 

Martin  y.  Manufacturers'  Aooi,  Indemnity 
Co.  131  N.  Y.  105,  45  N.  E.  377;  Fitto  v. 
Accidental  Death  Ine.  Co,  17  C.  B.  N.  S. 
122;  Bmith  y.  Accident  Ins,  Co,  L.  R.  5 
Ezch.  302. 

All  the  appellee  had  to  establish  was  the 
infliction  of  the  wound  substantially  as  al- 
leged, that  blood  poisoning  ensued,  and  that 
death  followed  as  a  result  of  such  blood 
poisoning. 

Prader  r,  yational  Masonic  Aooi.  Asso. 
95  Iowa,  169,  63  N.  W.  601 ;  Sutherland  ▼. 
Standard  Life  d  Aooi.  Ins.  Co.  87  Iowa, 
605,  54  N.  W.  463;  Standard  Life  di  Acoi. 
Ins.  Co.  v.  Thomas,  13  Ky.  L,  Rep.  593,  17 
8.  W.  275;  Freeman  v.  Mercantile  Mut. 
Acci.  Asso.  156  Mass.  361,  17  L.  R.  A.  753, 
30  N.  E.  1013;  Miner  v.  Travelers'  Ins.  Co. 
2  Ohio  N.  P.  103;  Omherg  v.  United  States 
Mut.  Acci.  Asso.  101  Ky.  303,  72  Am.  St. 
Rep.  413,  40  8.  W.  909;  Travelers'  Ins.  Co. 
y.  Mi  ray,  16  Colo.  296,  25  Am.  St  Rep. 
267,  26  Pac  774. 

MoClain,  J.,  deliyered  the  opinion  of  the 
court : 

The  defense  that  the  certificate  wa#  void 
when  issued  is  predicated  on  the  fact  that 
it  is  provided  in  the  articles  of  incorpora- 
tion of  defendant  association  that  ''no  per- 
son shall  be  eligible  to  membership  in  this 
association  .  .  .  who  is  not  at  the  time 
of  receiving  his  certificate  of  membership 
a  member  in  good  standing  of  the  Modern 
Woodmen  of  America,  a  fraternal  organiza- 
tion organized  under  the  laws  of  the  state 
of  Illinois;"  that  by  the  certificate  of  mem- 
bership in  defendant  association  it  is  pro- 
vided that  compliance  by  George  L.  Delancy 
with  the  laws,  rules,  and  requirements  of 
the  defendant  aRSOciation  and  of  the  Modem 
Woodmen  of  America  is  made  an  express 
condition  of  the  contract,  and  that  George 
L.  Delaney,  in  his  application,  represented 
that  he  was  a  member  of  the  Modern  Wood- 
men of  America,  and  the  Pamell  Camp 
thereof;  and  that  this  representation  was 
false.  It  appears,  however,  without  con- 
troversy, that  one  Burke,  the  agent  of  the 
defendant  association,  solicited  Delaney  and 
others  in  the  town  of  Pamell  to  join  the 
defendant  association,  and  when  the  objec- 
tion was  raised  by  them  that  they  were  not 
eligible  to  membership,  not  being  Modem 
Woodmen,  he  assured  them  that  they  might 
become  members  of  the  Modern  Woodmen, 
and  when  they  did  so  their  certificates  of 
membership  in  the  defendant  association 
would  be  valid.  It  further  appears  that, 
63L.R.  A. 


with  this  understanding,  Delaney  signed  the 
application  for  membership,  which  con- 
tained the  recital  that  he  was  a  member  of 
the  Modem  Woodmen,  and  that  he  was  ad- 
mitted to  membership  in  the  Pamell  Camp 
of  the  Modem  Woodmen  a  wedc  after  the 
date  of  his  certificate  of  membership.  His 
death  occurred  several  months  after  the 
date  of  his  certificate,  and  while  he  was  t 
member  in  good  standing  of  the  Modem 
Woodmen.  The  misstatement  in  the  appli- 
cation that  Delaney  was  at  the  time  a  mem- 
bed  of  the  Modem  Woodmen  was  imma- 
terial, for  Burke,  the  agent  of  defendant 
taking  the  application,  was  fully  advised 
as  to  the  facts,  and  the  company  was  not» 
therefore,  misled  or  imposed  up<m.  Nor  can 
it  be  urged  that  Delaney  was  not  entitled 
to  be  a  member  of  the  defendant  associa- 
tion at  the  time  of  his  death,  for  at  that 
time  he  was  a  member  of  the  Modem  Wood- 
men. But  the  real  question  is  whether  the 
certificate  was  void  from  the  beginning,  on 
the  ground  that,  at  the  time  it  was  issued, 
Delaney  was  not  such  a  person  as  could, 
under  the  articles  of  the  association,  be  a 
member.  It  may  be  conceded  that,  by  the 
terms  of  the  certificate,  Delaney  was  bound 
to  take  notice  of  the  provisions  of  the  arti- 
cles, and  that  these  terms  could  not  be 
waived  by  the  officers  and  agents  of  the  as- 
sociation so  as  to  entitle  one  to  the  benefits 
of  a  certificate  in  the  associaticm  without 
his  being  a  member  of  the  Modem  Wood- 
men. It  may  be  that  if,  after  Delaney  be- 
came «  member  of  the  Modem  Woodmoi, 
the  defendant  association  had  received  dues 
from  him  on  account  of  his  certificate  of 
membership,  the  defendant  would  be  es- 
topped from  objecting  that  he  was  not  eligi- 
ble to  membership  when  the  certificate  was 
issued  to  him,  but  we  find  no  evidence  of 
the  subsequent  payment  of  any  dues  to  de- 
fendant. We  think,  however,  that  the  de- 
fense relating  to  the  validity  of  the  con- 
tract can  be  disposed  of  on  a  single  propo- 
sition. The  burden  is  on  the  defendant, 
in  order  to  defeat  recovery  on  the  certifi- 
cate on  account  of  breach  of  condition,  to 
show  that  a  condition  of  the  contract  was 
broken;  that  is,  specifically,  that^  at  the 
time  Delaney  received  his  certificate  of  mem- 
bership in  the  defendant  association,  he  was 
not  a  member  of  the  Modern  Woodmen. 
Burke,  as  defendant's  agent,  had  undoubt- 
edly authority  to  contract  that  a  certificate 
should  be  issued  to  Delaney  when  he  became 
a  member  of  the  Modern  Woodmen;  and 
although,  as  a  matter  of  fact,  the  applica- 
tion was  taken  before  Delaney  was  sach 
member,  if,  after  the  condition  was  com- 
plied with,  the  certificate  was  actually  de- 
livered, the  defendant  should  not  object  that 
its  officers  did  not  know  at  the  time  the 
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certificate  was  so  deliyered  that,  at  the  time 
the  application  was  made,  Delaney  was  not 
eligible  to  membership,  for  the  knowledge 
of  that  prdiminary  fact  was  imputed  to  it 
bj  reason  of  the  knowledge  of  its  agent* 
For  instance,  if  the  condition  had  been  that 
no  certificate  should  issue  to  a  person  un- 
der eighteen  years  of  age,  and  an  applica- 
tion had  been  made  hj  one  who  was  not  yet 
of  that  age,  that  fact  being  known  to  the 
agent,  but  the  certificate  was  not  delivered 
until  after  such  person  had  attained  the 
required  age,  then  it  could  not  be  contended 
that  want  of  knowledge  on  the  part  of  the 
oflScers  issuing  the  certificate  that  the  ap- 
plicant was  not  of  age  when  the  application 
was  made — that  fact  having  been  known  to 
the  agent — ^would  render  the  certificate  in- 
valid. Now,  it  does  not  appear  when  the 
certificate  was  actually  delivered  to  and  ac- 
cepted by  I>elaney;  but,  even  assuming  that 
this  delivery  and  acceptance  antedated  his 
admission  to  the  Modem  Woodmen,  never- 
theless the  practical  effect  of  the  arrange- 
ment of  the  agent  was  that  the  acceptance 
of  the  certificate  should  become  effectual  to 
render  the  contract  binding  when  I>e]aney 
should  be  admitted  to  membership  in  the 
Modern  Woodmen,  and  we  think  that  the 
power  to  make  this  arrangement  was  within 
the  general  scope  of  the  authority  of  Burke 
as  agent  for  the  defendant  authorized  to  act 
in  securing  applications  for  membership  in 
the  defendant  association.  Indeed,  we 
should  feel  no  hesitation,  were  it  necessary, 
in  holding  that  the  practical  construction 
put  by  the  defendant  association  upon  its 
own  articles  in  framing  its  contract  of  mem- 
bership was  that  membership  in  the  Modem 
Woodmen  was  a  condition  to  the  right  of 
tccovery  under  the  certificate,  for  in  the 
certificate  it  is  said  that  Delahey,  "a  mem- 
ber of  the  Modem  Woodmen  of  America, 
...  is  entitled  to  all  the  rights  and  privi- 
leges of  the  Modem  Accident  Club,  as  here- 
inafter provided,"  and  that  "this  certificate 
is  issued  upon  the  express  condition  that 
the  said  George  L.  Delaney  shall  in  every 
particular,  while  a  member  of  said  club, 
comply  with  the  laws,  rules,  and  require- 
ments thereof  and  of  the  Modem  Woodmen 
of  America."  And  on  the  back  of  the  cer- 
tificate is  the  indorsement,  "No  one  ad- 
mitted but  members  of  the  Modern  Wood- 
men of  America  in  good  standing."  It 
seems  to  us,  therefore,  that  there  is  no 
merit  in  this  defense. 

It  is  further  contended,  however,  that  in 
the  certificate  there  is  no  right  of  recovery, 
because  the  death  of  Delaney  was  not  with- 
in the  terms  of  the  contract.  To  bring  the 
case  within  the  terms  of  the  contract,  the 
death  of  Delaney  must  result  "solely  from 
accidental  injuries."  The  undisputed  facts 
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are  that,  in  a  friendly  scuffle  between  De- 
laney and  one  Dwire,  Delaney  received  a 
slight  cut  on  his  little  finger  from  the  point 
of  a  steei  eraser  which  stuck  out  of  the 
top  of  Dwire's  vest  pocket;  that  infiamma- 
tion  of  the  finger  followed  this  cut,  which 
developed  into  erysipelas  and  blood  poison- 
ing, causing  Delaney's  death;  and  the  ques- 
tion argued  is  whether  the  death  was  solely 
due  to  the  cut  on  the  finger,  or  whether  it 
was  due  to  erysipelas  and  the  consequent 
blood  poisoning,  as  an  independent  cause. 
Physicians  testified  that  the  cause  of  De- 
laney's death  was  blood  poisoning,  due  to 
specific  bacilli  introduced  in  some  way  into 
the  blood  in  Delaney's  hand;  and  counsel 
concede  that,  if  the  bacilli  were  thus  intro- 
duced by  the  point  of  the  eraser  at  the  time 
the  cut  was  received,  then  defendant  would 
be  liable.  Their  contention  is  that  the 
bacilli  causing  the  diseased  condition  of  the 
hand,  and  the  subsequent  death,  may  have 
been,  and  probably  were,  introduced  into  the 
blood  of  the  hand  through  the  cut,  but  after 
it  was  received;  and  they  depend  on  evi- 
dence of  the  physicians  to  the  effect  that 
the  bacilli  causing  the  result  known  as 
"blood  poisoning"  may  easily  be  introduced 
and  are  often  introduced  into  the  blood 
through  such  a  wound  from  a  great  variety 
of  possible  sources,  such  as  washing  the 
wouifd  vrith  contaminated  water,  or  the 
bandaging  of  it  with  contaminated  band- 
ages, or  in  other  like  methods.  It  seems 
to  us,  however,  that  it  is  wholly  immaterial 
when  or  how  the  specific  bacilli  which  caused 
the  disease  known  as  "blood  poisoning," 
which  resulted  in  the  death  of  Delaney, 
were  introduced  into  the  wound,  whether  at 
the  time  it  was  inflicted  or  subsequently. 
Blood  poisoning  is  a  disease,  just  as  many 
other  pathological  conditions  of  the  human 
system,  resulting  from  the  introduction 
therein  of  other  specific  bacilli,  are  diseases. 
It  occurs  to  us  that  it  is,  indeed,  wholly 
immaterial  whether  the  pathological  condi- 
tion which  results  in  death  is  due  to  bacilli 
or  not.  The  simple  question  is  whether  the 
death  of  Delaney  resulted,  through  natural 
causes,  without  the  interposition  of  a  new 
and  independent  cause,  from  the  cut  on  his 
finger.  Disease  brought  about  as  the  result 
of  a  wound,  even  though  not  the  necessary 
or  probable  result,  yet  if  it  is  the  natural 
result  of  the  wound,  and  not  of  an  inde- 
pendent cause,  is  properly  attributed  to  the 
wound;  and  death  resulting  from  the  dis- 
ease is  a  death  resulting  from  the  wound, 
even  though  the  woimd  was  not,  in  its  na- 
ture, mortal  or  even  dangerous.  Even 
though  the  wound  results  in  disease  and 
death  through  the  negligence  of  the  injured 
person  in  failing  to  take  ordinary  and  rea- 
sonable  precautions   to   avoid  the  possible 
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consequences,  the  death  is  the  result  of  the 
wound.  There  is  really  no  conflict  in  the 
authorities  on  this  question,  and  it  is  only 
necessary  to  cite  a  few  pertinent  cases.  In 
Omberg  v.  United  States  Mut.  Acd.  Asso, 
101  Ky.  303,  72  Am.  St.  Rep.  413,  40  S.  W. 
909,  which  was  an  action  to  recover  under 
an  accident  policy  for  death  resulting  from 
blood  poisoning,  following  the  bite  of  an 
insect,  it  was  held  tliat  the  death  was  with- 
in the  terms  of  the  policy,  caused  through 
"extraordinary,  violent,  and  accidental 
means,"  and  that  it  was  not  within  an  ex- 
ception in  the  policy  excluding  liability 
for  the  result  "of  poisoning  in  any  form 
or  manner,"  or  "contact  with  poisonous  sub- 
stances;" and  the  court  says,  that,  but  for 
the  bite,  "the  blood  poisoning  and  death 
would  not  have  resulted.  The  blood  poison- 
ing was  consequent  on  the  wound.  The  bite 
would  therefore  be  the  proximate  cause  of 
death."  In  Freeman  v.  Mercantile  Mut. 
Acci.  Asso.  156  Mass.  351,  17  L.  R.  A.  763, 
30  N.  £.  1013,  it  was  held  that  death  result- 
ing from  an  accidental  fall,  causing  peri- 
tonitis, was  within  the  terms  of  an  acci- 
dent policy ;  and  the  court  makes  use  of  this 
pertinent  language:  "The  defendant  con- 
tends that  it  is  not  liable  in  case  of  a  death 
from  disease,  even  if  the  disease  is  caused 
by  an  accident.  The  principal  question  in 
the  case  is.  What  kind  of  cause  is  to  be 
deemed  proximate,  within  the  meaning  of 
*the  policy?  Where  different  forces  and  con- 
ditions concur  in  producing  a  result,  it  is 
often  difficult  to  determine  which  is  prop- 
erly to  be  considered  the  cause;  and,  in 
dealing  with  such  cases,  the  maxim.  Causa 
proxima  non  remota  spectatur,  is  applied. 
But  this  does  not  mean  that  the  cause  or 
condition  which  is  nearest  in  time  or  space 
to  the  result  is  necessarily  to  be  deemed  the 
proximate  cause.  It  means  that  the  law 
will  not  go  further  back  in  the  line  of  causa- 
tion than  to  find  the  active,  efficient,  pro- 
curing cause,  of  which  the  event  under  con- 
sideration is  a  natural  and  probable  conse- 
quence, in  view  of  the  existing  circum- 
stances and  conditions.  The  law  does  not 
consider  the  cause  of  causes,  beyond  seek- 
ing the  efficient,  predominant  cause,  which, 
following  it  no  further  than  those  conse- 
quences that  might  have  been  anticipated 
as  not  unlikely  to  result  from  it,  has  pro- 
duced the  effect.  An  injury  which  might 
naturally  produce  death  in  a  person  of  a  cer- 
tain temperament  or  state  of  health  ie  the 
cause  of  his  death,  if  he  dies  by  reason  of 
it,  even  if  he  would  not  have  died  if  his 
temperament  or  previous  health  had  been 
different,  and  this  is  so  as  well  when  death 
comes  through  the  medium  of  a  disease  di- 
rectly induced  by  the  injury  as  when  the  in- 
jury immediately  interrupts*  the  vital  pro- 
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In  Martin  y.  Equitable  Aeoi.  Asso. 
61  Hun,  467,  16  N.  Y.  Supp.  279,  it  was 
held  that  death  from  blood  poisoning,  fol- 
lowing an  injury  to  a  finger,  was  within 
the  language  of  an  accident  policy  provid- 
ing for  liability  for  death  "through  external, 
violent,  and  accidental  means;"  and  the 
court  says:  "The  evidence  showed  that  the 
death  was  produced  by  blood  poisoning,  and 
that  this  was  occasioned  by  the  inoculation 
into  the  wound  of  some  poisonous  substance 
at  or  very  soon  after  the  wound  was  made. 
If  the  inoculation  occurred  at  the  time  the 
wound  was  made,  so  that  it  was,  in  fact,, 
a  part  of  the  accident,  I  see  no  good  reason 
why  the  death  might  not  be  attributed 
to  the  accident,  as  the  sole  and  proximate 
cause,  although  blood  poiscming  ensued."^ 
In  Bacon  y.  United  States  Mut,  Acci,  Asso. 
123  N.  Y.  304,  9  L.  R.  A.  617,  20  Am.  St.  Rep. 
748,  25  N.  £.  399,  an  accident  insurance 
company  was  held  not  liable  for  death  re- 
sulting from  malignant  pustule,  which  it  ap- 
peared might  be  the  result  of  an  Infection 
by  a  certain  form  of  bacilli,  resulting  from 
mere  contact  with  poisonous  animal  matter, 
without  any  antecedent  or  concurring 
wound;  the  reason  assigned  for  the  conclu- 
sion being  that  the  cause  of  death  was  dis- 
ease and  not  accident.  The  opinion  of  the 
majority  of  the  court,  rendered  by  Peck- 
ham,  J.,  contains,  however,  the  following 
pertinent  language:  "The  insurance  in  this 
case  was  against  bodily  injuries  effected 
through  external,  violent,  and  accidental 
means.  It  was  not  to  extend  'to  any  death 
or  disability  which  may  have  been  caused 
wholly  or  in  part  by  bodily  infirmities,  or 
disease  existing  prior  or  subsequent  to  the 
date*  of  the  policy,  *nor  to  any  case  except 
where  the  injury  is  the  proximate  or  sole 
cause  of  the  disability  or  death.'  There  can- 
not be  the  slightest  doubt  that  malignant 
pustule  is  regarded  generally,  by  those  who 
have  but  the  usual  acquaintance  with  such 
matters,  as  a  disease.  Every  particle  of  tes- 
timony given  by  the  doctors  called  by  the 
plaintiff  shows  clearly  to  my  mind  that  it 
is  so  regarded  generally  in  the  medical 
world,  and  that  it  is  only  when  these  doctors 
are  asked  to  define  the  case  in  a  manner  to 
suit  their  refined  notions  of  scientific  and  ar- 
tistic accuracy  that  they  define  the  trouble 
as  a  'pathological  condition  of  the  body/ 
in  the  one  case,  'succumbing  to  infliction  of 
this  particular  poison,'  and  in  the  other, 
'follouang  this  particular  inroad  of  this  par- 
ticular kind  of  bacilli.'  The  difference  be- 
tween the  cause  of  this  condition  and  the 
causes  of  typhoid  fever,  tuberculosis,  small- 
pox, scarlet  fever,  and  such  like  diseases,, 
is  tiiat  this  particular  condition  is  caused 
l»y  different  bacilli  from  the  others,  and  they 
come  in  contact  with  the  skin,  or  enter  into 
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its  pores,  while  in  the  other  cases  they  are 
generillj  breathed  in."  O'Brien,  J.,  in  a  dis- 
senting opinion;  contends  that  there  was 
evidence  from  which  the  jury  might  have 
found  that  in  some  way  the  bacilli  anthrax 
which  produced  the  fatal  disease  were  im- 
planted upon  the  face  of  the  deceased  where 
the  sore  appeared,  and  that,  if  the  death 
did  result  from  such  accidental  infliction  of 
the  animal  virus  upon  the  person,  whether 
by  handling  the  same,  or  by  reason  of  its 
being  deposited  by  insects  or  otherwise,  the 
death  was  due  to  an.  injury  effected  through 
external,  violent,  and  accidental  mAuis, 
within  the  language  of  the  policy.  There 
can  be  no  doubt  whatever,  from  the  reason- 
ing of  the  majority  opinion,  that  if  the  de- 
ceased would  not  have  been  inoculated  with 
the  poison,  except  in  consequence  of  a 
wound  due  to  accident,  the  judges  would 
have  concarred  in  holding  that  the  death 
was  accidental,  and  not  the  result  of  the 
disease.  In  National  Ben,  Aaso,  v.  Orau- 
man,  107  Ind.  289,  7  N.  E.  233,  it  was  held 
that  death  from  apoplexy,  caused  by  phys- 
ical injuries  of  which  there  was  visible  ex- 
ternal sign,  was  within  the  terms  of  a  pol- 
icy covering  "bodily  injuries,  effected 
through  external,  violent,  and  accidental 
means,  which  had  occasioned"  death.  The 
appeal  was  from  the  ruling  of  the  trial 
court)  holding  the  allegations  of  the  com- 
plaint sufficient  on  demurrer,  and  the  court 
says:  ''The  averments  leave  no  room  to 
doubt  that  death  resulted  from  bodily  in- 
jury, and  not  in  consequence  of  disease. 
The  fall  and  injury  upon  the  head  may  have 
resulted  in  apoplexy.  That  the  injury  re- 
sulting from  the  fall  produced  a  condition, 
aptly  designated  by  that  name,  did  not  ren- 
der it  any  less  the  cause  of  death.  Terre 
Haute  d  /.  R,  Co.  v.  Bnck,  96  Ind.  346,  49 
Am.  Hep.  168.  Conceding  all  that  is  said  in 
respect  to  the  necessity  of  showing,  as  a 
condition  precedent  to  a  right  of  recovery, 
that  death  was  not  the  result  of  disease, 
we  are  nevertheless  constrained  to  hold, 
since  the  particular  facts  are  averred,  which 
show  the  physical  injuries  sustained  by  the 
assured,  and  that  death  resulted  therefrom, 
that  the  idea  is  thereby  effectually  excluded 
that  death  could  have  resulted  in  conse- 
quence of  disease.  The  demurrer  to  the  com- 
plaint was  properly  overruled."  In  Isitt 
V.  Railway  Pass.  Aseur,  Co.  L.  R.  22  Q.  B. 
Div.  504,  it  was  held  that  death  from  pneu- 
monia, resulting  from  a  cold  caught  by  de- 
ceased while  suffering  from  debility  due  to 
an  accident,  was  within  the  terms  of  a  pol- 
icy covering  liability  for  any  injury  caused 
by  accident;  and  the  conclusion  of  the 
judges  is  substantially  stated  in  the  opinion 
of  one  of  them,  as  follows:  "More  shortly, 
the  assured  fell  and  dislocated  his  shoulder. 
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He  was,  in  consequence,  confined  to  his 
room.  He  there  suffered  pain,  became  rest- 
less and  unable  to  wear  his  clothes,  and  was 
reduced  to  a  condition  of  debility.  He 
thus  became  unusually  susceptible  to  cold; 
he  caught  cold,  and,  in  consequence,  pneu- 
monia; and  he  died  of  pneumonia.  These 
facts  appear  to  me  to  constitute  a  chain 
of  circumstances  leading  naturally  from  the 
injury  to  the  death.  The  question  of  law 
is,  then,  whether  or  not,  as  a  matter  of 
law,  the  chain  of  circumstances  ought  to 
be  taken  into  consideration  as  'effects/  un- 
der this  insurance.  Construing,  as  I  do,  the 
terms  of  the  insurance  as  meaning. that  the 
injury  must  be  immediately  caused  by  the 
accident,  but  that  death  need  not  be  imme- 
diately caused  by  the  injury,  I  answer  this 
question  in  the  affirmative.  I  think  the 
circumstances  which  followed  were,  in  con- 
templation of  law,  'effects'  of  the  injury.  I 
am  therefore  of  opinion  that  the  assured 
died  'from  the  effects  of  the  injury,*  with- 
in the  meaning  of  the  policy,  and  that  the 
plaintiffs  are  entitled  to  recover  the  amount 
of  the  insurance." 

These  cases  support,  therefore,  the  gen- 
eral proposition  that  death  resulting  from 
disease,  which  follows  as  a  natural  conse- 
quence, though  not  the  necessary  .'on  se- 
quence, of  a  physical  injury,  which  is  acci- 
dental, is  an  accidental  death,  within  the 
terms  of  an  accident  insurance  policy;  the 
death  being  deemed  the  proximate  result 
of  the  injury,  and  not  of  disease,  as  an  in- 
dependent cause.  The  reasoning  of  the  court 
in  the  case  of  Smith  v.  Accident  Ins.  Co.  L. 
R.  5  £xch.  302,  supports  the  same  conclu- 
sion, although  in  that  case  it  was  held  that 
the  death,  which  was  from  erysipelas  fol- 
lowing an  accidental  cut  on  the  foot  of  the 
deceased,  was  not  within  the  terms  of  the 
policy,  by  reason  of  an  express  provision 
that  the  insurance  did  not  cover  "death  or 
disability  arising  from  rheumatism,  gout, 
hernia,  erysipelas,  or  any  other  disease  or 
secondary  cause  or  causes  arising  within 
the  systom  of  the  insured,  before  or  at  the 
time  of,  or  following,  such  accidental  in- 
jury (whether  causing  such  death  or  disabil- 
ity directly  or  jointly  with  such  accidental 
injury)."  But  even  in  that  case  one  of 
the  judges  thought  that  the  effect  of  the 
condition  was  only  to  exempt  the  company 
from  liability  in  respect  to  death  from  ery- 
sipelas where  the  erysipelas  arose  within 
the  system,  and  was  collateral  to  the  acci- 
dent. Our  conclusion  is  also  supported  by 
the  reasoning  in  Winapear  v.  Accident  Ins. 
Co,  L.  R.  0  Q.  B.  Div.  42,  and  Lawrence  ^. 
Accidental  Ins.  Co.  L.  R.  7  Q.  B.  Div.  216, 
to  the  effect  that  death  from  drowning,  or 
physical  injuries  received  consequent  on  un- 
consciousness and  helplessness  due  to  dis- 
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ease,  was  accidental  death.  In  those  cases, 
as  in  the  case  before  us,  the  proximate  cause 
of  the  death  was  the  physical  injury. 
If  Delaney,  in  the  case  before  us,  had  been 
suffering  from  erysipelas,  or  some  other  dis- 
ease, at  l^e  time  he  received  the  injury  on 
his  finger,  and  it  appeared  that  the  wound 
was  more  dangerous  on  that  account,  or  that 
his  previous  diseased  condition  contributed 
to  and  augmented  the  danger  from  the 
wound,  then,  under  the  cases  last  cited,  it 
might  well  be  argued  that,  within  the  lan- 
guage of  the  certificate,  his  death  did  not 
"result  solely  from  accidental  injuries."  On 
the  same  point,  see  Commercial  Travelers* 
Mut,  Acci.  Aeso.  v.  Fultoriy  24  C.  C.  A.  654, 
47  U.  S.  App.  678,  79  Fed.  423;  National 
Masonio  Acoi,  Aeao.  v.  Shryock,  20  G.  C. 
A.  3,  36  U.  8.  App.  658,  73  Fed.  774;  Mod- 
em Woodman  Acoi,  Aeso,  v.  Bhryock,  54 
Neb.  250,  39  L.  R.  A.  826,  74  N.  W.  607. 
But  in  this  case  the  disease  was  not  concur- 
rent with  the  injury,  but  was  a  natural 
consequence  of  it,  and  the  death  resulting 
therefrom  was  therefore  solely  due  to  the 
injury,  and  not  due  to  any  independent 
cause. 

The  decree  of  the  lower  court  i$  a/prmed. 


A.  M.  SWIGERT  et  at,  Appte,, 

V. 

Winfield  TILDEN. 
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1.  Public  poller  does  not  prevent  tlie 
enforcement  of  a  contrnct  by  a  custom 
8h!rt  maker,  upon  selling  the  good  will  of 
his  business,  not  to  be  connected  with  such 
business  again  within  the  state  for  a  period 
of  ten  years  In  competition  wKh  the  pur- 
chasers, where  the  customers  have  been  se* 
cured  by  soliciting  orders  in  all  parts  of  the 
state. 

2.  Tbe  t^mt  of  the  reasonnblcness,  with 
respect  to  time  nnd  territory,  of  a  con- 
tract by  one  selling  the  good  will  of  his  busi- 
ness, not  to  engage  In  the  same  business  In 
competition  with  the  purchasers,  is  what  will 
furnish  a  fair  and  full  protection  of  the 
business  and  good  will  which  have  been  pur- 
chased and  paid  for. 

8.  A  contrnct  on  the  part  of  one  ■elllnff 
the  grood  will  of  his  bnslness  not  to 
compete  w^lth  the  purchaser  for  a  giv- 
en time,  which  is  reasonable  as  to  a  portion 
of  the  trade,  will  not  be  declared  void  because 
it  may  be  unreasonable  as  to  that  portion 
in  the  Immediate  vicinity  where  the  busi- 
ness is  located. 

(October  31,  1903.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Linn  County  in 
defendant's  favor  in  a  suit  to  enjoin  the 
breach  of  a  qpntract  not  to  engage  in  a  cer- 
tain business.    Revereed. 

Statement  by  Bishop,  Ch.  J.: 
This  is  an  appeal  based  upon  a  ruling 
sustaining  a  demurrer  to  the  petition.  The 
petition  is  in  equity,  and  the  allegations 
thereof  are  substantially  as  follows:  That 
for  many  years  prior  to  November,  1896,  the 
defendant  had  been  engaged  in  business  in 
Des^Moines  as  a  maker  of  and  dealer  in 
shirts,  collars,  and  cuffs,  and  had  built  up 
a  large  and  profitable  business;  that  he  had 
advertised  his  business  extensively,  and  from 
time  to  time  received  a  large  number  of  or- 
ders through  the  mail  from  customers  in  the 
states  of  Iowa  and  Nebraska.  It  is  said, 
however,  that  the  business  was  carried  on 
principally  through  salesmen  traveling 
through  Iowa  and  Nebraska,  taking  meas- 
urements of  customers,  and  transmitting 
the  same,  with  orders,  to  the  factory,  at 
Des  Moines,  where  the  garments  were  made 
and  forwarded  in  accordance  with  such  or- 
ders; that  such  orders  and  measurements 
had  always  been  preserved,  and  the  measure- 
ments used  in  connection  with  subsequent 
orders  from  the  same  customer;  that  the 
business  had  been  so  conducted  that  the  good 
will  thereof  was  of  great  value.  It  is  also 
alleged  that,  beginning  some  time  prior  to 
the  date  named,  the  defendant  had  engaged 
in  the  laundry  business  in  said  city  of  Des 
Moines;  that  he  continued  to  conduct  both 
the  shirt  and  the  laundry  business  down  to 
October,  1898,  when,  having  become  insolv- 
ent, he  abandoned  his  business,  and  filed  in 
the  district  court  of  the  United  States  a 
voluntary  petition  in  bankruptcy.  It  is  said 
that  his  assets  were  wholly  insufficient  to 
pay  his  indebtedness,  and  that  it  became 
apparent  that  the  only  property  which 
would  remain  to  him  would  be  the  good  will 
of  each  business  so  carried  on  by  him.  The 
allegation  follows  that,  to  enable  him  to 
raise  capital,  and  thus  avail  himself  of 
the  good  will  of  the  laundry  business,  de- 
fendant proposed  to,  and  on  November  5, 
1898,  did,  sell  to  these  plaintiffs  the  good 
will  of  his  shirt  business  for  Ihe  sum  of 
$500,  the  contract  therefor  being  reduced 
to  writing  as  follows :  ''This  agreement  wit- 
nesseth:  Winfield  Tilden  hereby  sells  and 
conveys  to  A.  M.  Swigert  and  W.  G.  How- 
ard the  good  will  of  the  shirt  business  here- 


NoTB. — For  earlier  cases  in  this  series  as 
to  validity  of  contracts  of  sale  in  restraint  of 
trade,  see  Western  Wooden  Ware  Asso.  v. 
Starkey,  11  L.  U.  A.  503 ;  Gamewell  Fire  Alarm 
Teleg.  Co.  v.  Crane,  22  L.  R.  A.  673,  and  note; 
Cowan  V.  Fairbrother,  82  L.  B.  A.  829;  Lufkin 
63  L.  R,  A. 


Rule  Co.  V.  Frlngeli,  41  L.  R.  A.  185;  Anchor 
Electric  Co.  v.  EUiwks,  41  L.  R.  A.  189 ;  Trenton 
Potteries  Co.  v.  Oliphant,  46  L.  R.  A.  255: 
Stelchen  v.  Fehleisen,  51  L.  R.  A.  412;  and 
Pohlman  v.  Dawson,  54  L.  B.  A.  913. 
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tofore  conducted  by  him  at  Des  Moines, 
Iowa.  They  shall  have  the  right  to  use  his 
n&me  in  their  business  in  such  manner  as 
may  seem  to  their  best  advantage,  but  not 
to  obtain  credit  or  obligate  Tilden  for  their 
debts.  He  also  sells  and  conveys  to  said 
parties  all  property  pertaining  to  said  busi- 
ness, set  off  or  allowed  him  as  exempt  in  the 
bankruptcy  proceeding,  including  all  pat- 
terns, models,  and  tools  used  in  cutting 
shirts,  a  copy  of  diagrams  of  patterns  held 
by  him,  one  half  interest  in  patent  for  shirt 
bosom,  cutting  table,  sewing  machine,  dupli- 
cate measurements,  etc.,  etc.  For  all  of 
which  he  agrees  to  execute  a  bill  of  sale  to 
said  parties  on  demand;  That  he  will  in- 
struct said  Swigert  and  Howard  in  the 
trade  of  cutting  shirts,  collars,  and  cuffs 
by  above-named  patterns  and  models  and  de- 
vote a  reasonable  amount  of  time  each  day 
thereto  for  sufficient  time  to  enable  them 
to  use  patterns  intelligently,  and  thereafter 
answer  all  questions  regarding  cutting  and 
measuring;  that  he  will  not  engage,  assist, 
or  lend  his  assistance  in  any  way,  in  the 
cutting,  manufacture,  or  sale  of  shirts,  col- 
lars, or  cuffs  within  100  miles  of  Des 
Moines,  Iowa;  nor  engage  or  assist  in  the 
cutting,  manufacturing,  or  selling  of  made- 
to-order  shirts  in  Iowa  and  Nebraska  for  ten 
years,  except  for  above-named  parties,  it  be- 
ing recognized  by  the  parties  that  the.  value 
of  the  good  will  hereby  transferred  consists 
almost  wholly  in  mail-order  business  from 
Iowa  and  Nebraska  points.  That  all  mail 
addressed  to  said  Tilden  at  Des  Moines  shall 
be  delivered  at  the  office  or  in  the  post- 
office  box  of  said  Swigert  and  Howard.  And 
said  Tilden  expressly  agrees  to  hereafter 
turn  over  to  said  Swigert  and  Howard  all 
orders  and  mail  received  by  him  pertaining 
to  such  shirt  business.  Swigert  and  Howard 
to  pay  said  Tilden  five  hundred  (600)  dol- 
lars. That  if  said  Tilden  shall  at  any  time 
hereafter  wish  to  engage  in  the  shirt  busi- 
ness in  any  territory  other  than  that  above 
named,  said  Swigert  and  Howard  are  to 
allow  him  to  take  a  copy  of  all  patterns  and 
models  above  conveyed :  Provided,  that  he  is 
not  to  solicit  business  on  territory  that 
Swigert  and  Howard  are  at  the  time  work- 
ing.*' Plaintiffs  say  that  they  were  young 
men,  each  of  the  age  of  twenty-two  years; 
the  defendant  being  forty  years  of  age.  And 
they  allege  that  they  immediately  com- 
menced business,  taking  the  business  name 
of  **Tilden  Shirt  Company,"  and  are  still  so 
engaged;  that  they  are  not  members  of  any 
combination  seeking  or  attempting  a  monop- 
oly, but  entered  into  such  arrangement  sole- 
ly to  reap  the  benefits  of  the  good  will  they 
had  purchased.  Further,  that  said  good 
fnll  covered  the  entire  states  of  Iowa  and 
Nebraska,  and  it  was  and  is  necessary  to 
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the  full  enjoyment  thereof  that  defendant 
obligate  himself  for  a  reasonable  length  of 
time  not  to  compete  with  them  in  said  ter- 
ritory; that  defendant  is  familiar  with  the 
laundry  business,  and  is  thereby  qualified 
to  earn  a  living  in  said  business,  or  in  the 
shirt  business  outside  the  territory  men- 
tioned; that,  following  the  making  of  said 
contract,  the  defendant  was  employed  by 
plaintiffs  for  about  six  months,  and  there- 
by the  value  of  the  good  will  became  en- 
hanced, and  defendant  has  as  much  influence 
with  the  customers  of  plaintiffs  as  he  had 
at  the  contract  date.  It  is  then  alleged  that 
defendant  is  now  employed  by  a  firm  of  shirt 
makers  at  Kansas  City,  Missouri,  making 
and  selling  shirts  on  the  same  general  plan 
as  that  of  plaintiffs,  and  that  defendant  is 
traveling  over  the  states  of  Iowa  and  Ne- 
braska, soliciting  his  old  customers,  now 
customers  of  plaintiffs,  and  doing  all  in  his 
power  to  take  such  customers  from  plain- 
tiffs, and  so  deprive  them  of  the  benefits  of 
the  good  will  so  purchased,  and  that  defend- 
ant will  so  continue  imless  enjoined  there- 
from. It  is  said  that  the  shirt  business  is 
in  the  nature  of  a  profession,  in  which  the 
taste  and  skill  of  the  manufacturer  is  an 
important  element;  that  customers  who 
have  received  satisfactory  garments  usually 
go  back  to  the  same  factory  with  future  or- 
ders, owing  to  the  confidence  they  impose  in 
the  makers.  Plaintiffs  say  that  they  had 
been  employed  by  defendant  in  his  factory 
for  several  years  prior  to  his  failure,  and 
understood  his  methods,  plans,  and  pat- 
terns, and  are  able  to  make  shirts  identical 
with  those  made  by  defendant,  but  defend- 
ant is  equally  able  to  make  the  same,  and, 
through  his  acquaintance  and  friendships, 
is  able  to  divert  from  plaintiffs  considerable 
of  the  business  of  old  customers,  which  oth- 
erwise would  come  to  the  Des  Moines  fac- 
tory; that  there  are  other  shirt  factories 
engaged  similarly  in  nearly  all  the  cities 
of  the  United  States,  several  of  which  send 
traveling  men  upon  the  said  territory 
worked  by  plaintiffs.  The  defendant  is  al- 
ieged  to  be  wholly  insolvent.  The  prayer 
of  the  petition  is  that  defendant  be  enjoined 
from  selling  or  offering  to  sell,  and  from  aid- 
ing or  assisting  in  the  cutting,  making,  or 
selling  of,  shirts,  cuffs,  and  collars,  for  him- 
self or  others,  within  the  states  of  Iowa  and 
Nebraska,  and  for  general  equitable  relief. 
To  the  petition  thus  filed  the  defendant  in- 
terposed a  general  equitable  demurrer.  The 
demurrer  having  been  sustained,  the  plain- 
tiffs elected  to  stand  upon  their  petition, 
and  refused  to  plead  over.  The  petition 
was  dismissed,  there  was  judgment  against 
plaintiff  for  oosts,  and  they  appeal. 
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Iowa  Supbeio:  Coubt. 


Oct., 


Measn.  Dunshee  A  Dom  and  Carr, 
Hewitt,  Parker,  A  Wrisbt,  for  appel- 
lants: 

The  rigor  of  the  rule  laid  down  in  the 
earlier  cases  has  long  since  been  abandoned 
by  the  great  majority  of  the  courts.  The 
modem  rule  is  much  broader,  and  the  ten- 
dency is  to  uphold  contracts  of  the  char- 
acter of  the  one  sued  upon.  While  it  is 
true  that  the  courts  of  some  of  the  states 
still  adhere  to  the  old  rule,  the  courts  of 
such  states  are  largely  in  the  minority. 

Diamond  Match  Co.  v.  Roeher,  106  N. 
Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Wood  V.  Whitehead  Bros.  Co.  165  N.  Y.  545, 
69  N.  E.  367;  Oregon  Steam  Nav.  Co.  v. 
Wineor,  20  Wall.  64,  22  L.  ed.  315;  Cowan 
V.  Fairbrother,  118  N.  C.  406,  32  L.  R.  A. 
829,  54  Am.  St.  Rep.  733,  24  S.  E.  212; 
Herreshoff  v.  Boutineau,  17  R.  I.  3,  8  L.  R. 
A.  469,  33  Am.  St.  Rep.  850,  19  AU.  712; 
Anchor  Electric  Co.  v.  Hatckee,  171  Mass. 
101,  41  L.  R.  A.  IS%,  68  Am.  St.  Rep.  403,  50 
N.  E.  509;  Trenton  Potteries  Co.  v.  Oli- 
phant,  68  N.  J.  Eq.  507,  46  L.  R.  A.  255,  78 
Am.  St.  Rep.  612,  43  Atl.  723;  Underwood 
V.  Barker,  68  L.  J.  Ch.  N.  S.  201 ;  Norden- 
feldt  V.  Mawim-Nordenfeldt  Oune  d  Ammu- 
nition Co.  63  L.  J.  Ch.  N.  S.  908. 

This  court  has  announced  that  contracts 
of  this  character,  where  limited  in  territory 
to  such  an  extent  as  is  reasonably  necessary 
for  the  protection  of  tiie  purchaser,  and 
where  the  contract  is  not  designed  to  cre- 
ate a  monopoly,  are  valid  and  binding. 

Bmalley  y.  Greene,  52  Iowa,  241,  36  Am.. 
Rep.  267,  3  N.  W.  78;  Hedge  v.  Loioe,  47 
Iowa,  139;  Troendle  y.  Bender  (Iowa)  79 
N.  W.  1123. 

Messrs.  Olark  A  Olark,  for    appellee: 

Agreements  in  general  restraint  of  trade 
have  been  held  void  by  the  courts  of  Eng- 
land and  the  United  States  for  more  than 
five  centuries,  for  the  reason  that  the  pub- 
lic, as  well  as  the  parties  themselves,  has 
an  interest  in  the  question;  and  that  the 
public  welfare  demands  that  private  citi- 
zens be  not  allowed,  even  by  their  own  vol- 
untary contracts,  to  restrain  themselves  un- 
reasonably from  the  prosecution  of  their  ac- 
customed livelihood,  or  from  embarking  in 
business  enterprises. 

All  contracts  in  general  restraint  of  trade, 
as  that  a  person  shall  not  carry  on  his  bus- 
iness anywhere  in  the  state,  are  void,  no 
matter  what  the  consideration  may  be,  be- 
cause the  effect  of  such  contracts  must  be  in- 
jurious to  the  public. 

Btate  V.  yehraska  Distilling  Co.  29  Neb. 
700,  46  N.  W.  165;  Alger  v.  Thacher,  19 
Pick.  61,  31  Am.  Dec.  119;  Wright  v.  Ryder, 
36  Cal.  342,  95  Am.  Dec.  186;  Western 
Wooden-Ware  Asso.  v.  Starkey,  84  Mich. 
76,  11  L.  R.  A.  503,  22  Am.  St  Rep.  686,  47 
63  L.  R.  A. 


N.  W.  604;  Oregon  Rteam  Vav.  Co.  v.  Hale, 
1  Wash.  Terr.  283,  34  Am.  Rep.  803;  Vickery 
V.  Welch,  19  Pick.  523;  Lawrence  v.  Kidder, 
10  Barb.  641;  Lanzit  v.  J.  W.  Sefion  Mfg. 
Go.  184  111.  326,  75  Am.  St.  Rep.  171.  56  N. 
E.  393;  Linn  v.  Sigshee,  67  111.  75;  Hursen 
V.  Gavin,  162  111.  377,  44  N.  E.  735;  Hard^ 
ing  V.  American  Glucose  Co.  182  111.  551, 
74  Am.  St  Rep.  189,  55  N.  E.  577:  Lufkin 
Rule  Co.  V.  Fringeli,  57  Ohio  St  596,  41  L. 
R.  A.  185,  63  Am.  St  Rep.  736,  49  N.  E. 
1030;  More  v.  Bonnet,  40  Cal.  251,  6  Am. 
Rep.  621;  Peltz  v.  Eichele,  62  Mo.  171;  Kel^ 
logg  V.  Larkin,  3  Pinney,  123,  66  Am.  Dec. 
l64t;Consumers*  Oil  Co.  v.  Nunnemaker,  142 
Ind.  560,  61  Am.  St  Rep.  193,  41  N.  E. 
1048;  Chappel  v.  Brockway,  21  Wend.  157; 
T<iylor  V.  Blanchard,  13  Allen,  370,  90  Am. 
Dec  203;  Cleaver  v.  Lenhart,  182  Pa.  285, 
37  Atl.  811;  Harkinson's  Appeal,  78  Pa. 
196,  21  Am.  Rep.  9;  Keeler  v.  Taylor,  53 
Pa.  467,  91  Am.  Dec  221;  Rakeetraw  v. 
Lanier,  104  Ga.  188,  69  Am.  St  Rep.  154, 
30  S.  E.  735;  Bullock  v.  Jolmson,  110  Ga. 
486,  36  S.  E.  703;  Goodman  v.  Henderson, 
58  Ga.  667;  Dean  v.  Emerson,  102  Mass. 
480;  Bishop  v.  Palmer,  146  Mass.  469,  4 
Am.  St  Rep.  339,  16  N.  E.  299;  Richardson 
V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457,  43  N. 
W.    1102. 

Contracts  which  have  a  restraint  upon 
trade  in  general  are  not  authorized  by  law, 
because  they  have  a  tendency  to  monopolies, 
which  are  highly  injurious  to  the  public 

Heichew  v.  Hamilton,  3  G.  Greene,  596; 
Hedge  v.  Lowe,  47  Iowa,  137;  Chapin  v. 
Broum  Bros.  83  Iowa,  160,  12  L.  R.  A. 
428,  32  Am.  St  Rep.  297,  48  N.  W.  1074. 

Biskop,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  will  be  observed  that,  by  the  contract, 
in  question,  defendant  agreed,  without  limi- 
tation of  time,  to  abstain  from  engaging  in 
the  shirt  business  within  a  radius  of  100 
miles  of  Des  Moines;  that,  as  related  to  the 
states  of  Iowa  and  Nebraska  generally,  the 
agreement  provides  for  a  time  limit  of  ten 
years.  Taking  the  facts  as  stated  in  the  pe- 
tition to  be  true, — and,  as  far  as  well  plead- 
ed, the  demurrer  admits  the  truth  thereof. 
— it  is  manifest  that  the  alleged  conduct  on 
the  part  of  defendant  does  now,  and,  unless 
he  be  restrained  therefrom,  will  continue  to, 
interfere  with,  and  work  injury  and  damage 
to,  the  property  rights  and  business  inter- 
ests of  plaintiffs.  It  is  certain  that  the  de- 
fendant possessed  valuable  rights,  and, 
without  dispute,  these  were  in  the  nature 
and  character  of  property  rights.  It  was  in 
consideration  of  a  transfer  of  such  to  plain- 
tiffs that  they  entered  into  the  contract  of* 
purchase,  and  paid  the  consideration  price. 
It  would   seem  that  common  fairneas   r*- 


190& 


SWIGEBT  V.  TiLDEN. 


611 


quires  that  plaintiffs  should  be  protected  in 
tbe  rights  thus  acquired  by  them,  unless, 
forsooth,  some  consideration  of  general  pub- 
lie  policy  dictates  that  their  complaint 
should  go  unheard.  That  the  attempted  re- 
striction is  against  public  policy,  and  there- 
fore void,  is  the  sole  contention  on  behalf 
of  appellee.  It  is  said  that  the  contract, 
having  application  to  the  entire  states  of 
Iowa  and  Nebraska,  is  one  in  general  re- 
straint of  trade;  that  the  100-mile  restric- 
tion is  a  limitation  in  pretense  only,  while 
covering  practically  the  entire  state;  and 
that  the  same  cannot  be  upheld,  because 
the  contract  being  indivisible,  if  one  part 
is  void  all  parts  are  void. 

The  doctrine  that  contracts  in  general 
restraint  of  trade  are  to  be  held  void  as 
against  public  policy  found  root  early  in  the 
development  of  our  system  of  law,  and  recog- 
nition of  such  doctrine  has  continued  down 
to  the  present  time,  but  with  more  or  less 
of  modification  as  different  courts  have  been 
called  upon  to  make  practical  application 
thereof.  Formerly,  in  the  enforcement  of 
this  doctrine,  the  rights  of  the  immediate 
parties  to  a  contract,  as  between  themselves, 
were  put  entirely  out  of  view  until  it  had 
heen  determined  that  the  contract  was  not 
one  the  enforcement  of  which  would  operate 
as  an  encroachment  upon  the  interests  of 
&e  general  public.  The  reason  of  the  rule 
is  said  to  be  twofold,— rthat  such  restraints 
work  injury  to  the  public  by  depriving  it 
of  the  industry  of  the  restricted  party  in 
the  vocation  for  which  he  is  best  adapted,  as 
well  as  by  the  t^dency  thereof  to  throw  the 
person  so  restrained  upon  the  public  for  sup- 
port, or  compel  him  to  expatriate  himself 
and  transfer  his  residence  and  allegiance  to 
some  other  state  or  country  in  order  to  pur- 
sue his  occupation;  also  that  the  tendency, 
of  such  restraint  is  to  foster  monopolies, 
prevent  competition,  enhance  prices,  and 
might  ultimately  enable  organized  capital 
to  silence  all  competition,  become  the  sole 
producer,  and  place  the  public  at  its  mercy. 
The  following  cases  will  serve  to  illustrate: 
Alger  v.  Thacher,  19  Pick.  51,  31  Am.  Dec. 
119;  WHght  v.  Ryder,  36  Cal.  342,  96  Am. 
Dec  186;  Western  Wooden-Ware  Aeeo.  v. 
Btarhey,  84  Mich.  76,  11  L.  R.  A.  503,  22 
Am.  St.  Rep.  686,  47  N.  W.  604;  [Mitckel 
T.  Reynolds,  1  P.  Wms.  181],  1  Smith  Lead. 
Cas.  9th  ed.  694.  In  view,  however,  of  the 
ever-changing  conditions  of  trade,  com- 
merce, tbe  mechanic  arts,  etc.,  and  the  diver- 
sity of  interests  which  obtain  in  the  various 
Btatcs  and  countries,  it  must  be  manifest 
that  there  can  be  no  single  standard  respect- 
ing public  policy.  This  is  true  to  the  extent 
that  it  frequently  happens  that  in  certain 
Kspects  the  policy  of  one  state  is  found  to 
be  the  exact  opposite  of  that  maintained  by 
W  L.  R.  A. 


another;  and,  even  where  there  is  no  essen- 
tial difference  in  the  matter  of  abstract  def- 
inition, it  may  be  certain  that  self-interest, 
viewed  from  the  standpoint  of  locality  more 
or  less  immediate,  will  enter  into  and  domi- 
nate the  side  of  practical  application.  Now, 
in  this  country  we  have  no  such  conditions 
as  existed  when  the  doctrine  was  first  pro- 
mulgated. In  a  recent  case  it  has  been  well 
said:  "Public  policy  is  a  variable  test.  In 
the  days  of  the  early  English  cases,  one  who 
could  not  work  at  his  trade  could  hardly 
work  at  all.  The  avenues  to  occupation 
were  not  as  open  nor  as  numerous  as  now, 
and  one  rarely  got  out  of  the  path  he 
started  in.  Contracting  not  to  follow  one's 
trade  was  about  the  same  as  contracting  to 
be  idle,  or  to  go  abroad  for  employment.  But 
this  is  not  so  now.  It  is  an  everyday  occur- 
rence to  see  men  busy  and  prosperous  in 
other  pursuits  than  those  to  which  they  were 
trained  in  youth,  as  well  as  to  see  them 
change  places  and  occupations  without  de- 
priving themselves  of  the  means  of  liveli- 
hood, or  the  state  of  the  benefit  of  their  in- 
dustry. It  would  therefore  be  absurd,  in 
the  light  of  this  common  experience,  now  to 
say  that  a  man  shuts  himself  up  to  idle- 
ness or  to  expatriation,  and  thus  injures 
the  public,  when  he  agrees,  for  a  sufficient 
consideration,  not  to  follow  some  one  call- 
ing within  the  limits  of  a  particular  state. 
There  is  no  expatriation  in  moving  from 
one  state  to  another,  and  from  such  remov- 
als a  state  would  be  likely  to  gain  as  much 
as  it  would  lose."  Eerreshoff  v.  BoutineoAA, 
17  R.  I.  3,  8  L.  R.  A.  469,  33  Am.  St.  Rep. 
850,  19  Atl.  712.  Again,  in  Wood  v.  White- 
head Bros.  Co,  166  N.  Y.  545,  59  N.  E.  357, 
it  is  said: "The  doctrine  which  avoids  a  con- 
tract for  being  one  in  restraint  of  trade  is 
founded  upon  a  public  policy.  It  had  its 
origin  at  a  time  when  the  field  of  human 
enterprise  was  limited,  and  when  each  man's 
industrial  activity  was  more  or  less  neces- 
sary to  the  material  well-being  and  welfare 
of  his  community  and  of  the  state.  .  .  . 
The  conditions  which  made  so  rigid  a  doc- 
trine reasonable  no  longer  exist.  In  the 
present  practically  unlimited  field  of  hu- 
man enterprise  there  is  no  good  reason  for 
restricting  the  freedom  to  contract,  or  for 
fearing  injury  to  the  public  from  contracts 
which  prevent  a  person  from  carrying  on  a 
particular  business.  Interference  would  on- 
ly be  justifiable  when  it  was  demonstrable 
that  in  some  way  the  public  interests  were 
endangered."  See  also  Diamond  Match  Co. 
V.  Roeher,  106  N.  Y.  473,  60  Am.  Rep.  464, 
13  N.  E.  419;  Leslii  v.  Lorillard,  110  N.  Y. 
519,  1  L.  R.  A.  456,  18  N.  E.  363.  To  any 
one  at  all  familiar  with  present-day  condi- 
tions, it  requires  no  argument  to  demon- 
strate that  public  policy  requires  that  in 
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trade  matters  there  shall  be  no  restraints 
imposed,  sare  in  those  instances  where  it  is 
clearly  made  to  appear  that  the  public  wel- 
fare would  be  otherwise  seriously  endan- 
gered. An'^  an  all-important  factor  in  bus- 
iness life  is  the  right  of  individual  contract, 
— ^the  right  to  buy  and  sell,  to  bargain  and 
convey  at  will.  The  demand  for  recognition 
of  this,  coming  up  from  the  world  of  busi- 
ness, has  been  heard,  and  countenance  giv- 
en thereto,  by  legislatures  and  courts  every- 
where. So,  too,  note  has  been  taken  of  the 
baneful  results  which  follow,  seemingly  with 
inevitable  certainty,  from  giving  sanction, 
even  negatively,  to  acts  or  conduct  involv- 
ing fraud  or  dominated  by  bad  faith.  Certain- 
ly it  is  not  going  too  far  to  say  that  there 
can  be  no  soimd  public  policy  which  operates 
to  give  countenance  to  the  open  disregard 
and  violation  of  personal  contracts  entered 
into  in  good  faith  and  upon  good  consid- 
eration. A  recent  expression  of  the  English 
court  of  appeal  on  the  subject  rings  true. 
In  Underwood  v.  Barker,  68  L.  J.  Ch.  N.  S. 
201,  it  is  said:  ''If  there  is  one  thing  more 
than  another  which  is  essential  to  the  trade 
and  commerce  of  tliis  country,  it  is  invio- 
lability of  contracts  deliberately  entered  in- 
to; and  to  allow  a  person  of  mature  age, 
and  not  imposed  upon,  to  enter  into  a  con- 
tract, to  obtain  the  benefit  of  it,  and  then  to 
repudiate  it  and  the  obligations  which  he 
has  undertaken,  is,  prima  facie  at  all 
events,  contrary  to  the  interests  of  any  and 
every  country." 

It  has  thus  come  to  be  the  rule  of  the 
eases  in  most  jurisdictions  that  a  contract 
in  itself  reasonable  and  based  upon  good  con- 
sideration will  be  enforced  according  to  the 
rights  of  the  respective  parties  thereto,  and 
this  notwithstanding  it  may  appear  that  in 
some  respects  or  in  a  limited  way  the  en- 
forcement of  such  contract  has  for  a  result 
a  partial  restraint  of  trade.  Several  of  our 
own  cases  make  it  certain  that  such  is  the 
rule  in  this  state.  Heichew  v.  Hamilton,  3 
G.  Greene,  596;  Hedge  v.  Lowe,  47  Iowa, 
137;  Smalley  v.  Greene,  52  Iowa,  241,  35 
Am.  Rep.  267,  3  N.  W.  78;  Chapin  v.  Broum 
Bros,  83  Iowa,  160,  12  L.  R.  A.  428,  32  Am. 
St.  Rep.  297,  48  N.  W.  1074.  See  also  the 
following  recent  cases  from  other  jurisdic- 
tions in  which  the  doctrine  has  found  appli- 
cation: Diamond  Match  Co,  v.  Roeher,  106 
N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Herreshoff  v.  Boutineau,  17  R.  I.  3,  8  L.  R. 
A.  469,  33  Am.  St.  Rep.  850,  19  Atl.  712; 
Ootpan  V.  Fairhrother,  118  N.  C.  406,  32  L. 
R.  A.  829,  54  Am.  St.  Rep.  733,  24  S.  E.  212; 
Wood  V.  Whitehead  Bros.  Co,  165  N.  Y.  545, 
69  N.  E.  357;  Anchor  Electric  Co.  v. 
Hawses,  171  Mass.  101,  41  L.  R.  A.  189,  68 
Am.  St.  Rep.  403,  50  N.  E.  509;  Trenton  Pot- 
teries Co.  V.  Oliphant,  58  N.  J.  Eq.  507,  46  ' 
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L.  R.  A.  255,  78  Am.  St.  Rep.  612,  43  Atl. 
723.  It  is  to  be  noted,  however,  that  a  dis- 
tinction is  generally  drawn,  and  with  much 
force,  between  those  trades  or  avocations,  on 
the  one  hand,  in  which  the  general  public, 
as  such,  has  some  special  interest,  as,  for 
instance,  common  carriers,  water  and  light 
companies,  and  others  of  a  quasi  public 
character,  and  those  trades  and  avocations, 
on  the  other  hand,  in  which  the  interest 
does  not  arise  out  of  a  conunon  necessity, 
or  is  not  otherwise  a  matter  of  common  con- 
cern to  the  general  public,  but  which  serve 
rather  to  minister  to  the  convenience  or 
gratify  the  desires,  tastes,  etc,  of  such  in- 
dividual members  of  the  community  as  care 
to  extend  their  patronage.  The  reason  for 
this  is  apparent.  Take  the  case  of  a  city  in 
which  Water  is  supplied  to  the  inhabitants 
from  two  or  more  general  sources,  each  un- 
der the  control  of  a  separate  private  owner- 
ship. Now,  a  contract  between  such  own- 
ers, whatever  the  consideration  as  between 
themselves,  providing  for  the  shutting  off  of 
all  such  sources  of  supply  but  one,  would 
serve  to  create  a  monopoly,  and  would  cer- 
tainly be  so  far  repugnant  to  the  general 
public  interest  that  the  courts  would  refuse 
to  enforce  the  same.  The  case  of  Chapin  v. 
Broum,  Bros.  83  Iowa,  160,  12  L.  R.  A.  428, 
32  Am.  St.  Rep.  297,  48  N.  W.  1074,  fur- 
nishes a  further  illustration.  It  there  ap- 
peared that  all  dealers  doing  business  in 
Storm  Lake  who  had  theretofore  engaged  in 
the  purchase  of  butter  from  the  farmers  of 
the  surrounding  country  entered  into  a  con- 
tract with  plaintiff  to  the  effect  that  they, 
would  discontinue  such  business,  and  give 
plaintiff  sole  and  exclusive  control  thereof. 
Here  was  an  interest  common  to  all  the 
farmers  residing  within  the  trade  circle  of 
Storm  Lake,  and  the  court  held  that  the 
contract  was  void  as  against  public  policy, 
for  the  reason  that  the  direct  tendency  and 
effect  thereof  was  to  create  a  monopoly.  But 
to  our  minds  the  reasoning  which  ]»-oves  sat- 
isfactory in  such  cases  loses  quite  all  its 
force  when  applied  to  a  case  where,  as  for 
illustration,  2  out  of  100  or  1,000  shirt  deal- 
ers agree  between  themselves,  upon  a  suffi- 
cient consideration,  and  without  any  pur- 
pose to  control  the  trade  genefally,  that  the 
ona  will  not  engage  in  business  in  competi- 
tion with  the  other.  And  this  more  espe- 
cially where  one  sells  out  his  business,  in- 
cluding the  good  will  thereof,  to  the  other. 
In  such  cases  the  interest  of  the  general  pub- 
lic, from  a  trade  standpoint,  is  infinitesimal. 
We  have  simply  the  substitution  of  one 
tradesman  for  another.  In  giving  applica- 
tion to  the  present-day  doctrine,  it  has  been 
said  that  the  true  test  is  whether  the  re- 
straint is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor 
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of  whom  it  18  given,  and  not  bo  large  as  to 
interfere  with  the  interests  of  the  public. 
And  the  restriction  must  be  reasonable,  not 
oppressive,  or  out  of  proportion  to  the  ben- 
efits which  the  vendee  may,  in  reason,. ex- 
pect to  flow  from  the  restrictive  features  of 
the  contract  In  Hubbard  t.  Miller,  27 
Mich.  15,  15  Am.  Kep.  153,  it  is  said:  "If, 
considered  with  reference  to  the  situation, 
business,  and  objects  of  the  parties,  and  in 
the  light  of  all  the  surrounding  circimi- 
stances  with  reference  to  which  the  contract 
was  made,  the  restraint  contracted  for  ap- 
pears to  have  been  for  a  just  and  honest  pur- 
pose, for  the  protection  of  the  legitimate 
interests  of  the  party  in  whose  favor  it  is 
imposed,  reasonable  as  between  them,  and 
not  specially  injurious  to  the  public,  the  re- 
straint will  be  held  valid."  And  this  lan- 
guage is  quoted  approvingly  in  Hedge  v. 
Loire,  47  Iowa,  137.  Now,  whether  a  con- 
tract is  reasonable  in  respect  of  the  length 
of  time  during  which  the  restriction  is  to 
run,  and  in  respect  of  the  scope  of  territory 
which  is  to  be  covered  thereby,  as  applied  to 
a  case  like  the  one  before  u^,  it  would  seem 
that  the  fair  and  full  protection  of  the  busi- 
ness and  good  will  which  the  vendee  has 
purchased  and  paid  for  may  well  be  ac- 
cepted as  the  test.  Certainly  the  restriction 
ought  not  to  be  wider  in  the  scope  of  its  op- 
eration, and  there  can  be  no  good  reason  for 
confining  it  to  any  narrower  limits.  It  fol- 
lows naturally  that  each  case  must  be  gov- 
erned in  the  main  by  its  own  facts.  Take, 
for  instance,  the  case  of  Hedge  v.  Lowe. 
There  it  appeared  that  Lowe  had  sold  his 
stock  of  goods  at  Winterset  to  Hedge,  and, 
in  connection  therewith,  had  agreed  that  he 
would  not  engage  in  the  same  business  at 
Winterset  or  vicinity  for  a  period  of  five 
years.  There  was  no  suggestion  that  the  re- 
striction as  to  time  or  territory  was  imrea- 
sonable,  and,  such  could  not  have  been  well 
urged,  in  view  of  the  fact  that  the  business 
was  carried  on  at  retail,  and,  of  necessity, 
confined  to  the  town  where  located  and  its 
vicinity;  and  five  years  was  not  thought  an 
unreasonable  time  in  which  to  enable  the 
purchaser  to  convert  the  good  will  of  the 
vendor  into  a  good  will  personal  to  himself. 
But  manifestly  there  are  trades  and  employ- 
ments which,  from  their  nature,  cannot  be 
and  are  not  confined  to  local  limits.  The 
business  of  a  wholesale  merchant  in  the  city 
of  Des  Moines  will  serve  to  illustrate.  His 
trade  extends  over  a  state  as  a  whole,  and 
mayhap  into  adjoining  states.  It  certainly 
cannot  be  said  that  the  good  will  of  his  busi- 
ness is  limited  to  the  city  of  Des  Moines. 
On  the  contrary,  it  must  be  apparent  that 
it  extends  as  far  as  his  trade  extends.  Now, 
there  is  no  basis  upon  which  to  draw  a  dis- 
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tinction  between  the  enforcement  of  the 
property  right  in  the  good  will  of  a  retail 
business  at  Winterset  and  the  enforcement 
of  the  property  right  in  the  good  will  of  a 
wholesale  business  at  Des  Moines,  as  the 
same  actually  exists.  Nor  are  we  persuaded 
that  the  welfare  of  the  state  is  jeopardized 
in  the  one  case  more  than  in  the  other.  The 
expatriation  of  the  one  is  no  more  likely 
to  create  an  idler  or  pauper  than  the  other. 
Indeed,  as  we  read  the  cases,  the  courts  no 
longer  attempt  to  ^  the  geographical  lim- 
its within  which  only  contracts  of  the  char- 
acter in  question  can  be  enforced.  And  if 
such  they  ever  had,  the  terms  "general  re- 
straint of  trade"  and  "partial  restraint  of 
trade"  have  no  longer  a  territorial  meaning. 
We  think  the  subject  may  be  disposed  of  by 
saying  that  in  respect  of  time  and  territory, 
and  in  the  absence  of  any  affirmative  show- 
ing that  the  public  welfare  is  put  in  jeop- 
ardy, as  that  a  monopoly  is  created,  or  the 
like,  the  validity  of  all  such  contracts  must 
be  made  to  depend  upon  the  question,  as  pre- 
sented by  each  case,  whether  the  restraint 
goes  so  far  only  as  to  reasonably  insure  to 
the  purchaser  the  full  enjoyment  of  the  right 
purchased  by  him  in  good  faith  and  for  a 
good  and  valuable  consideraton.  This  view 
finds  support  in  many  of  the  reported  cases. 
Among  others,  the  following  may  be  re- 
ferred to:  Cowan  v.  Fairbrother,  118  N.  C, 
406,  32  L.  R.  A.  829,  54  Am.  St.  Rep.  733, 
24  S.  E.  212;  Oregon  Steam  Nav,  Co.  v.  Win- 
8or,  20  Wall.  64, 22  L.  ed.  315;  Nordenfeldt  v. 
Maxim-Nordenfeldt  Ouns  <j&  Ammunition  Co. 
63  L.  J.  Ch.  N.  S.  908;  Smalley  v.  Greene, 
52  Iowa,  241,  35  Am.  Rep.  267,  3  N.  W.  78; 
Troendle  v.  Bender  (Iowa)  79  N.  W.  1123. 
We  are  aware  that  there  are  cases  in  which 
a  contrary  doctrine  is  announced.  We  have 
examined  all  those  cited  by  counsel  for  ap- 
pellee, and  others  as  well,  and  we  find  noth- 
ing to  disturb  the  conclusion  as  above  ex- 
pressed. 

It  follows  from  what  we  have  said  that, 
as  matter  of  law,  at  least,  the  contract  in- 
volved in  this  action  cannot  be  held  to  be 
void  as  in  general  restraint  of  trade.  The 
good  will  sold  extended  over  the  territory 
covered  by  the  contract,  and,  in  the  absence 
of  any  showing,  the  time  limit,  as  applied 
to  the  states  of  Iowa  and  Nebraska,  cannot 
be  said  to  be  unreasonable.  Even  though 
the  time  limit,  as  applied  to  the  city  of  Des 
Moines  and  vicinity,  may  be  said  to  be  un- 
reasonable, we  cannot  agree  that  this  avoids 
the  contract  in  its  entirety;  and,  as  the  pe- 
tition states  a  cause  of  action,  the  demurrer 
should  have  been  overruled. 

Reversed. 
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Failure   of   the   lesrlslatare   to   provide 
coiupensatlon  for  an  attorney  who     la 

appointed  by  the  court  to  conduct  disbar- 
ment proceedings  In  accordance  with  the 
provisions  of  the  statute  does  not  absolve 
the  county  from  liability  to  make  reasonable 
compensation  to  him  for  such  servicea 

(October  15,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  of  Hamilton  Coun- 
ty in  plaintiff's  favor  in  an  action  brought  to 
recover  compensation  for  services  rendered 
in  a  disbarment  proceeding.    Affirmed, 

The  decision  of  the  trial  court  having 
been  in  favor  of  the  plaintiff,  defendant 
sought  a  review  before  the  supreme  court, 
and  an  opinion  was  handed  down  by  that 
court  on  May  19,  1902,  reversing  the  judg- 
ment of  the  trial  court  (90  N.  W.  508).  A 
rehearing  was,  however,  granted,  after 
which  the  opinion  published  herewith  was 
handed  down  affirming  the  judgment  of  the 
trial  court  and  annulling  the  former  opinion 
rendered  by  the  supreme  court.  That 
opinion,  having  thus  been  nullified,  is  omit- 
ted from  the  report. 

The  facts  sufficiently  appear  in  the 
opinion. 

Mr,  A.  N.  Boeye,  for  appellant: 

A  public  officer  cannot  recover  compensa- 
tion for  services  performed  by  him  as  such, 
unless  provided  for  expressly  by  statute. 

Holland  v.  Wright  Count y,  82  Iowa,  164, 
47  N.  W.  1086.    . 

An  attorney  at  law  is  an  officer  of  the 
court. 

Foster  v.  Clinton  County,  51  Iowa,  641,  2 
N.  W.  207;  Miller  v.  Buena  Vista  County, 
68  Iowa,  711,  28  N.  W.  31;  Re  Eaton,  7  N. 
D.  269,  74  N.  W.  870;  If orfon  v.  Watson,  60 
Neb.  672,  84  N.  W.  91;  State  v.  Clarke,  46 
Iowa,  155. 

On  rehearing. 

A  claim  against  a  county  is  not  *a  just 
claim  unless  the  law  somewhere  requires  or 
authorizes  its  payment. 

Foster  v.  Clinton  County,  61  Iowa,  541,  2 
N.  W.  207 ;  Turner  v.  Woodbury  County,  57 
Iowa,  440,  18  N.  W.  8^7;  Mousseau  v.  8ioua> 


Note, — On  the  question  whether  attorneys 
are  public  officers,  see  also  note  to  McCornlck 
V.  Pratt,  17  L.  R.  A.  244 ;  and  Re  Rlcker,  24 
L.  R.  A.  740. 

As   to   claims   against   state  for   fees  of  at- 
torney, see  cases  in  note  to  Northwestern  &  P. 
H.  Bank  v.  State,  and  Houston  v.  State,  42  L. 
R.  A.  on  pas:e  51. 
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City,  113  Iowa,  246,  84  N.  W.'1027;  How- 
land  v.  Wright  County,  82  Iowa,  164,  47  H 
W.  1086;  Guanella  v.  Pottawattamie  Coun- 
ty, 84  Iowa,  36,  50  N.  W.  2\7;  Re  Eaton,  7 
N.  D.  269,  74  N.  W.  870;  Morton  r,  Watson, 
60  Neb.  672,  84  N.  W.  91. 

Mr,  J.  BC  Blake  also  for  appellant. 

Messrs,  H,  P.  Hyatt  and  D.  G.  Gkase 
for  appellee. 

MoOlaia  J.,  delivered  the  opinion  of  the 
court: 

The  simple  question  involved  in  this  ap- 
peal is  whether  the  lower  court  erred  in 
holding  that,  notwithstanding  there  is  no 
statutory  provision  for  compensation  to  an 
attorney  appointed  by  the  court  to  prosecute 
disbarment  proceedings  under  the  provisions 
of  Code,  S  325,  such  attorney  is  entitled  to 
compensation.  The  theory  of  the  appel- 
lant seems  to  be  that  the  attorney  thus  ap- 
pointed is  an  officer  of  the  court,  and,  like 
other  public  officers,  is  entitled  only  to  such 
compensation  as  is  provided  for  by  statute, 
and  that  the  county  cannot  be  rendered 
liable  for  any  expenses  in  conducting  the 
court,  unless  such  liability  is  expressly  de- 
clared by  statute.  But  with  these  con- 
tentions we  cannot  agree.  It  is  true  that 
the  attorney  is  in  some  sense  an  officer  of 
the  court.  But  he  is  certainly  not  a  public 
officer.  As  incident  to  the  privilege  of 
practising  in.  the  courts,  he  may  be  required 
to  discharge  certain  duties  imposed  upon 
him  by  statute.  Thus  he  may  be  required 
to  defend  a  criminal.  But  we  know  of  no 
obligation  imposed  upon  him  by  statute  to 
give  his  services  to  the  public  without  com- 
pensation. It  was  held  by  this  court,  be- 
fore there  was  any  statutory  compensation 
to  counsel  appointed  to  defend  one  accused 
of  crime  who  was  without  means  to  em- 
ploy counsel,  that,  while  the  person  appoint- 
ed by  the  court  for  the  purpose  was  under 
obligation  to  render  his  services,  there  was 
a  corresponding  obligation  on  the  part  of 
the  county  to  pay  him  a  reasonable  com- 
pensation therefor.  Hall  v.  Washington 
County,  2  Q.  Greene,  473.  That  case  over- 
ruled Whicher  v.  Cedar  County,  1  G. 
Greene,  217,  in  which  the  court  had  held 
that  compensation  was  discretionary  in 
such  case^  with  the  county.  Likewise,  in 
White  V.  Polk  County,  17  Iowa,  413,  it  was 
held  by  the  two  judges  who  favored  af- 
firmance that  one  appointed  by  the  court  to 
act  as  special  prosecutor  in  criminal  cases 
in  the  absence  of  the  district  attorney  was 
entitled  to  reasonable  compensation  from 
the  county  for  his  services,  although  no 
compensation  in  such  cases  was  provided  for 
by  Inw.  The  difference  of  opinion  amonj: 
the  judges  of  the  court  in  that  case  was  not 
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on  the  general  proposition  of  implied 
lijibility,  but  on  the  question  whether  the 
prosecuting  attorney  was  to  be  considered 
a  state  or  county  officer,  it  being  contend- 
ed by  the  two  judges  who  favored  reversal 
that,  a9  the  prosecuting  attorney,  under  the 
law  as  it  then  existed,  was  not  selected  as  a 
county  officer,  but  was  elected  for  a  district 
composed  in  most  cases  of  several  counties, 
and  was.  paid  out  of  the  state  treasury,  like 
district  judges,  he  could  not  be  considered 
in  any  sense  as  the  representative  of  the 
county.  The  right  of  an  attorney  who  is 
required  to  perform  a  service  for  the  public 
to  have  compensation  therefor  has  been  sus- 
tained in  other  states.  See  Carpenter  v. 
Dane  County,  9  Wis.  274;  Dane  County  v. 
Smith,  13  Wis.  585,  80  Am.  Dec.  754;  Wehh 
V.  Baird,  6  Ind.  13.  The  contrary  con- 
clusion was  reached  in  Wayne  County  v. 
Waller,  90  Pa.  99,  35  Am.  Rep.  636;  Rov>e 
V.  Yuba  County,  17  Cal.  61;  Vise  v.  Hamil- 
ton County,  19.  111.  78.  The  cases  of  Morton 
V.  Wataon,  60  Neb.  672,  84  N.  W.  91,  and 
Be  Eaton,  7  N.  D.  269,  74  N.  W.  870,  relate 
to  taxation  of  costs  in  disbarment  proceed- 
ings, and,  we  think,  have  no  direct  bearing 
on  the  question  now  before  us.  The  argu- 
ment by  analogy  from  caaes  in  which  this 
court  has  held  that  an  officer  required  by 
law  to  perform  duties  for  which  no  special 
compensation  is  provided  is  not  entitled  to 
recover  under  an  implied  contract  has,  as 
it  spems  to  us,  no  bearing  whatever  on  the 
question.  In  Foster  v.  Clinton  County,  51 
Iowa,  541,  2  N.  W.  207,  it  was  held  that  an 
attorney  appointed  by  a  peace  officer  to 
prosecute  an  action  for  violation  of  the  pro- 
hibitory liquor  law  was  not  entitled  to  re- 
cover compensation  from  the  county  for  his 
services,  for  the  reason  that  no  authority 
for  such  appointment  was  found  in  the 
statute.  In  Turner  v.  Woodbury  County, 
57  Iowa,  441,  10  N.  W.  827,  it  was  held 
that  township  tru&tees,  having  authority  to 
de<«ignate  the  place  where  an  election  should 
be  held,  could  not  render  the  county  liable 
to  make  compensation  to  a  private  owner 
for  the  use  of  a  place  thus  designated,  the 
reason  of  the  holding  being  that  there  was 
no  duty  on  the  part  of  the  county  to  pay 
expenses  for  the  purposes  of  an  election 
otherwise  than  as  provided  by  law.  In  How- 
land  V.  Wright  County,  82  Iowa,  164,  47  N. 
W.  1086,  it  was  held  that  the  mayor  of  a 
town,  rendering  services  as  a  magistrate, 
was  not,  in  the  absence  of  any  provision 
therefor,  entitled  to  recover  from  the 
county  for  the  value  of  his  ser^ices,  the 
reason  given  being  that  a  public  officer  is 
entitled  only  to  such  compensation  as  the 
law  provides;  and  t'''^  same  reasoning  was 
applied  in  Guanella  \.  Pottawattamie  Coun- 
ty, 84  Iowa,  36,  50  N.  W.  217,  to  the  claim 
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of  a  city  marshal  against  the  county  for 
fees  in  criminal  cases.  In  Moiisseau  v. 
Siouw  City,  113  Iowa,  246,  84  N.  W.  1027,  it 
was  held  that  a  special  policeman,  appoint- 
ed to  serve  at  a  general  election,  could  not 
recover  for  his  services  from  the  city  or 
county  in  the  absence  of  statutory  provision 
therefor,  the  reason  stated  being  that  "no 
recovery  for  servicer  rendered  by  public  of- 
ficers may  be  had  unless  compensation  is 
directed  by  statute.  .  .  .  The  state  is 
not  bound  to  provide  for  such  payment,  and 
he  who  takes  employment  under  its  agenqy 
accepts  with  the  honors  the  burden  also." 
There  are  no  decisions  of  this  court  subse- 
quent to  that  annoimced  in  Hall  v.  Wash- 
ington County,  2  G.  Greene,  473,  indicating 
dissatisfaction  with  the  reason  of  that  case, 
and  we  are  satisfied  to  follow  it.  The 
analog^*^  between  that  case  and  the  one  now 
before  us  is  plain.  In  that  case  the  duty 
imposed  upon  the  attorney  by  appointment 
of  the  court,  under  authority  of  statute, 
was  to  defend  a  criminal.  In  this  case  the 
duty  imposed  upon  the  attorney  by  order  of 
court,  in  pursuance  of  statutory  authority, 
was  to  act  in  the  prosecution  of  a  special 
proceeding,  in  the  interest  of  the  public,  to 
disbar  attorneys  charged  with  misconduct. 
The  disbarment  of  persons  who  have  been 
admitted  to  the  practice  of  law,  but  have 
by  misconduct  forfeited  the  right  to  pur- 
sue the  profession,  is  as  much  a  matter  of 
public  concern  aa  the  defense  of  those  who 
are  charged  with  crime.  A  disbarment 
proceeding  is  not  primarily  in  the  interest 
of  members  of  the  legal  profession,  but  in 
interest  of  those  who,  desiring  to  have  the 
services  of  an  attorney,  may  be  misled  to 
their  injury,  or  defrauded,  in  employing  a 
disqualified  or  dishonest  attorney,  by  reason 
of  the  action  of  the  state  in  admitting  him 
to  practice,  and  thereby  impliedly  indorsing 
him  as  one  to  whom  legal  business  may 
properly  be  intrusted.  V7hcn  the  state 
undertakes  to  regulate  the  admission  of  at- 
torneys to  practice  in  the  courts,  it  thereby 
assumes  a  duty  to  see  to  it  that  unworthy 
and  incompetent  persons  are  not  held  out  to 
the  public  by  its  indorsement  as  qualifieci 
to  transact  legal  business.  Other  members 
of  the  profession,  feeling  a  justifiable  pride 
in  the  reputation  and  standing  of  the  pro- 
fession, may  realize  more  acutely,  perhaps, 
than  do  the  members  of  the  public  in  gen- 
eral, the  danger  to  the  public,  and  the  dis- 
grace to  the  other  members  of  the  profes- 
sion, involved  in  allowing  improper  persons 
to  hold  themselves  out  as  authorized  by  the 
state  to  practise.  But  the  statutory  provi- 
sions as  to  disbarment  are  not,  apparently, 
provided  for  in  any  way  as  a  protection  to 
other  la\\'yers ;  and  we  see  no  reason  why 
an  attorney,  required  by  the  court  to  dis- 
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charge  the  duty  of  asslstiiig  in  taking  away 
from  a  brother  attorney,  who  is  unworthy 
of  the  trust  imposed  in  him,  the  right  to 
further  recognition  by  public  authority  as 
an  attorney,  should  render  such  services  at 
his  own  expense. 

One  further  suggestion,  perhaps,  may  be 
made  with  reference  to  the  liability  of  the 
county.  It  is  true  that  disbarment  pro- 
ceedings are  not  instituted  by  the  coimty, 
and  are  not  directly  in  its  interest,  as  a 
quasi  municipal  corporation.  But  one  of 
the  duties  imposed  upon  a  county,  as  a 
branch  of  the  government  of  the  state,  is  to 
maintain  and  pay  the  expenses  of  a  court 
for  the  administration  of  justice.  What- 
ever expense  is  incident  to  the  maintenance 
of  such  court  is  to  be  met  by  the  county. 
The  special  provision  of  Code,  §  226,  that, 
'Vhere  terms  are  held  in  any  city  or  town, 
not  the  county  seat,  such  city  or  town  shall 
provide  and  furnish  the  necessary  rooms 
and  places  for  such  terms,  free  of  charge  to 
the  coimty,"  implies  the  liability  of  the 
county  for  the  expenses  of  the  court  as 
usually  held  at  the  county  seat.  There  i» 
no  special  provision  for  supplying  the  neces- 


sary furniture  for  the  courtroom,  and  yet 
there  is  no  reasonable  doubt,  we  suppose,  as 
to  the  authority  of  the  court  to  require  the 
county  in  some  proper  way  to  bear  the  ex- 
pense of  the  reasonable  accommodations  to 
enable  the  court  to  transact  its  business. 
So  it  is  the  duty  of  the  courts  in  the  dis- 
charge of  its  judicial  functions,  to  entertain 
proceedings  for  the  disbarment  of  an  at- 
torney, and  whatever  necessary  expense  is 
involved  in  the  prosecution  of  such  a  pro- 
ceeding must  inevitably  fall  upon  the 
county.  It  appears  to  us  that  there  can 
be  no  escape  from  the  conelusion  that  the 
county  may  be  liable  by  implication  for 
some  expenses  not  directly  specified  by 
statute. 

Without  further  elaboration,  we  hold 
that  a  reasonable  compensation  of  an  ai- 
toi-ney  appointed  by  the  court  to  act  for  the 
public  in  the  prosecution  of  disbarment  pro- 
ceedings is  a  charge  upon  the  county,  and 
that  the  action  of  the  lotoer  court  in  over^ 
ruling  defendant's  demurrer  to  the  petition 
in  the  present  case  should  he  affirmed, 

WeaTSFy  J.,  taking  no  part. 


MISSISSIPPI  SUPREME  CX)URT. 


Mrs.  Delia  W.  HENRY  et  ol. 

V, 

Thomas  R.  HENDERSON,  Exr.,  etc.,  of  Mrs. 
L.  H.  Henry,  Deceased. 

(81  Miss.  748.) 

1.  A  direction  In  a  will  that  legracies 
■hall  be  paid  as  soon  as  practicable 

does  not  require  that  they  be  paid  out  of  the 
first  money  whicli  the  executor  receives  oat 
of  a  crop  safficiently  large  to  make  the  pay- 
menty  if  a  portion  of  the  amount  is  neces- 
sary to  carry  on  the  operations  of  the  planta- 
tion. 

2.  An  executor  with  express  power  to 
ntanase  the  estate  until    minors   become 


of  age  has  implied  authority  to  expend  In- 
come  in  rebuilding  a  cotton  gin  and  press 
which  are  necessary  for  the  successful  man- 
agement of  the  estate. 

8,  An  annuity  out  of  the  yearly  In- 
come of  a  farm  is  payable  at  the  end  of 
the  year. 

4.  An  annuity  created  by  will,  to  be 
paid  to  an  adult  duringr  the  lifetime 
of  the  husband  of  the  testatrix,  is  not 
apportionable  in  the  absence  of  anything  in 
the  will  to  indicate  such  an  intent;  and.  in 
case  the  husband  dies  before  the  first  pay- 
ment becomes  due^  the  annuitant  will  receive 
nothing. 


(March  2,  190S.) 


Note. — Apportionment  of  annuities,  in  absence 
of  statute, 

I.  General  rule,  610. 

II.  Exceptions. 

a.  Annuity  created  for  maintenance,  621. 

b.  Consideration    passing    from    annui- 

tant, 

1.  In  lieu  of  dower,  625. 

2.  Other  consideration,  627. 

III.  Bpeclal  instances,  028. 

IV.  JntercBt,  629. 
y.  Conclusion,  629. 

I.  General  rule. 

At  common  law  an  annuity  was  not  appor- 
tionable. 

In  holding  that  an  annual  sum  given  by  a 
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will  was  apportionable  because  it  was  not  an 
annuity,  the  court,  in  Bayard's  Bstate.  7  Pa. 
Dist.  R.  279,  said:  *The  nonapporUonability 
of  an  annuity,  properly  and  technically  so 
called,  had  precisely  the  same  reason  as  the 
nonapportionabllity  of  a  rent,  vig„  the  rea&ou 
growing  out  of  the  doctrine  of  the  entirety 
of  contracts:  The  rent  in  the  one  case,  and 
the  annuity  in  the  other,  not  accruing  from 
day  to  day,  but  only  becoming  due  in  strict 
conformity  with  the  contract  at  the  precise 
day  appointed,  and  not  one  minute  sooner.*' 

In  Iowa  no  attempt  has  been  made  to  modify 
by  statute  the  rule  of  the  common  law  in  re- 
spect to  annuities,  and,  where  the  annuitant 
dies  before  the  arrival  of  the  day  on  which 
the  payment  becomes  due,  no  right  to  recover 
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CROSS-APPEALS  from  a  decree  of  the 
Chancery  Court  for  Leflore  County  in  a 
proceeding  to  compel  an  executor  to  account; 
the  defendant  appealing  from  so  much  of 
the  decree  as  allowed  the  plaintiffs  a  pro  rata 
share  of  surplus  remaining  in  the  hands  of 
the  executor  after  the  payment  of  legacies, 
and  plaintiffs  appealing  from  so  much  as  re- 
fused to  allow  certain  of  their  claims.  Af- 
firmed. 

Mrs.  L.  H.  Henry  died  in  1898,  leaving 
a  will  with  T.  R.  Henderson  as  executor. 
By  the  first  codicil  certain  lands  were  de- 
vised to  Mrs.  D.  W.  Henry  and  her  six 
diildren.  The  second  codrcil  was  made,  in 
which  it  was  provided  that  the  devise  of  the 
laud  was  not  to  take  effect  until  after  the 
death  of  the  husbapd  of  testatrix,  and  af- 
ter all  legacies  were  paid,  he  to  have  the 
income  of  the  entire  estate  during  his  life. 
The  executor  was  to  manage  the  estate  and 
pay  off  certain  debts  and  legacies.  The  es- 
tate was  to  be  controlled  by  the  executor 
xmtil  the  younger  of  two  boys,  Ditto  and 
Loraine,  who  were  made  devisees  in  the  will, 
should  become  of  age.  The  will  provided  for 
the  payment  of  an  annuity  to  Mrs.  D.  W. 
Henry  during  the  life  of  the  husband  of 
testatrix,  who  died  less  than  two  months 
after  the  death  of  the  testatrix.  The  exe- 
cutor made  a  crop  in  1898,  and,  not  having 
money  enough  to  pay  debts  and  legacies  af- 


ter reserving  money  with  which  to  pay  the 
expenses  of  the  farm,  made  and  gathered  an- 
other crop  in  1899,  out  of  which  he  paid  all 
l^acies  and  had  a  surplus.  He' built  upon 
the  land  a  gin  house  without  any  order  of 
the  court.  He  paid  only  $100  of  the  annuity 
due  to  Mrs.  Heniy,  and  refused  to  turn  over 
to  the  legatees  their  pro  rata  share  of  the 
surplus  from  the  crop  of  1899. 

Further  facts  appear  in  the  opinion. 

Mr,  S.  B.  Coleman  for  appellants. 

Mr,  A.  F.  Gardner,  for  appellee: 

The  surplus  for  the  year  1899  was  a  part 
of  the  iucome  of  the  common  property,  and 
as  such,  belonged  to  the  Craig  boys,  the 
beneficiaries  uuder  the  will. 

Mrs.  D.  W.  Henry  cannot  claim  the  entire 
annuity  when  the  party  during  whose  life 
she  was  to  receive  $300  did  not  live  a  whole 
year. 

2  Underbill,  Wills,  §  766. 

Wliitfiold,  Cli.  J.,  delivered  the  opinion 
of  the  court: 

The  facts  in  this  case  show  very  careful 
and  wise  management  on  the  part  of  this 
executor.  He  was  acting  throughout,  strict- 
ly within  the  very  large  discretion  given  him 
by  the  testatrix.  She  manifestly  reposed 
unbounded  confidence  in  him,  and  gave  him 
almost  unlimited  power.  We  think  his  con- 
duct   justified    that    confidence.     The    only 


thereon  passes  to  his  executor.  Nehls  v.  Sauer 
(Iowa)  93  N.  W.  346. 

If  there  is  no  time  of  payment  fixed  by  a 
will  creating  an  annuity,  the  law  makes  it 
payable  annually  after  the  testator's  death, 
computing  from  his  death ;  and  in  such  case 
the  annuity  is  a  gift  to  the  annuitant,  to  be 
paid  annually  on  each  anniversary  of  the  testa- 
tor's death,  and  nothing  is  due  till  a  year  from 
the  day  of  his  death.  Where  such  an  annuity 
is  not  created  in  consideration  of  any  legal 
right,  it  is  not  apportionable,  and,  if  the  annui- 
tant dies  before  the  expiration  of  any  year,  the 
representative  of  such  annuitant  is  not  en- 
titled to  any  portion  of  the  yearly  sum. 
Bailey's  Estate,  23  Pa.  Co.  Ct.  139. 

This  proposition  is  affirmed  in  Mower  v. 
Sakfobo. 

In  Clapp  V.  Astor,  2  Edw.  Ch.  879,  the  vice 
chancellor  said  that  the  rule  in  relation  to 
apportionment  appeared  to  be  well  settled,  that 
in  general  cases  of  periodical  payments  becom- 
ing due  at  intervals,  and  not  accruing  de  die 
in  diem,  there  can  be  no  apportionment.  That 
annuities,  therefore,  and  dividends  from  money 
in  the  funds,  were  not  apportionable.  But 
that  interest  upon  money  put  out  on  bond  and 
mortgage,  notwithstanding  it  is  expressly  made 
IMiyable  half  yearly  or  quarterly,  may  be  ap- 
portioned; for,  although  it  is  reserved  at  fixed 
periods,  the  same  accrues  and  becomes  due  de 
die  in  diem  for  the  forbearance  of  the  prin- 
cipal ;  and  hence  there  is  no  difficulty  in  mak- 
ing apportionment  for  any  given  time,  every 
day's  Interest  being  the  same. 

Where  a  will  provided  for  payment  of  in- 
terest yearly  to  the  widow  of  the  testator, 
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and  further  provided  for  the  disposition  of 
the  unpaid  portion  of  the  interest  at  her  death, 
the  court,  after  holding  that  this  was  an  an- 
nuity payable  on  the  anniversary  of  the  death 
of  the  testator,  held  that  the  last  payment  to 
the  widow  previous  to  her  death  would  close 
the  account,  and  this  annuity  was  not  at  the 
time  of  its  creation  the  subject  of  apportion- 
ment. Nading  v.  Elliott,  137  Ind.  261,  36  N. 
E.  695.  In  this  case  it  appeared  that  between 
the  date  of  the  will  and  the  death  of  the 
testator  the  statute  of  Indiana  permitting  ap- 
portionment of  annuities  was  enacted,  and  it 
was  urged  that  when  making  his  last  will  he 
must  have  known  of  the  statute.  But  the 
court  held  that  the  testator  was  possessed  of 
no  such  prophetic  power,  and  that  at  the  date 
of  the  execution  of  the  will  it  was  the  doctrine 
of  the  courts  that  annuities  were  not  apportion- 
able. Nothing  is  said  as  to  whether  or  not  the 
annuity  was  in  lieu  of  dower. 

In  Wiggln  V.  Swett,  6  Met.  194,  39  Am.  Dec. 
716,  the  testator  had  bequeathed  a  sum  to  his 
wife,  and  directed  it  to  be  paid  to  her  quarter 
yearly  during  her  life.  He  also  appointed  her 
sole  executrix  of  his  will.  After  his  death  she 
remarried,  her  husband  thus  becoming  joint 
executor  with  her  during  the  life  coverture. 
Subsequently  she  died  three  days  before  one  of 
the  quarter  annual  payments  became  due. 
Thereupon  her  last  husband,  after  having  been 
appointed  administrator  de  honia  non  of  her 
first  husband,  on  a  settlement  of  his  account 
as  such,  claimed  that  he  was  entitled  to  the 
payment  due  three  days  after  her  death,  less 
an  amount  which  would  bear  the  same  propor- 
tion to  the  whole  quarterly  sum  as  the  three 
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matter,  therefore,  left  for  consideration  is 
to  point  out  the  proper  construction  of  the 
will,  so  far  as  called  for  by  the  facts  of'  thi» 
case.  When  the  testatrix,  by  the  second  cod- 
icil, provided  that  the  legal  title  to  the 
land  devised  by  the  first  codicil  to  appel- 
lants should  not  vest  until  after  her  hus- 
band's death,  and,  still  further,  until  after 
all  legacies  had  been  paid,  and  provided  fur- 
ther tliat  these  Unds  also  should  be  taken 
charge  of,  used,  controlled,  and  managed  by 
the  executor,  just  as  all  other  lands  not 
devised,  it  was  her  clear  purpose  that  her 
whole  plantation  should  be  in  the  exclusive 
charge  of  the  executor  until  all  legacies 
had  been  paid  from  the  income,  and  that 
appellants  could  nut  have  had  the  legal  title 
until  that  time,  and,  as  a  result,  no  interest 
in  the  income  earned  by  the  farm  during 
the  time  necessary  to  pay  the  legacies. 

It  was  the  fact  that  the  legacies  had  been 
paid  ''as  soon  as  practicable,"  which  fixed 
the  time  for  the  vesting  of  the  legal  title, 
and  not  the  fact  that  the  executor  might 
have  paid  all  legacies  on  the  1st  of  January, 
1R99,  if  to  do  so  would  have  been  impracti- 
cable. It  it  clearly  shown  that,  if  the  execu- 
tor had  paid  all  legacies  from  the  crop  of 
1803,  it  would  have  been  necessary  to  bor- 
row money  on  the  farm  with  which  to  oper- 
ate the  farm — ^that  is,  that  part  of  it  be- 
longing to  the  two  Craig  boys-— during  1899. 


The  only  time  fixed  by  the  testatrix  for 
the  payment  of  legacies  was  "as  soon  as 
practicable."  The  court  was  therefore  cor- 
rect in  holding  that  the  executor  was  not 
bound  to  pay  all  the  remaining  legacies  out 
of  the  crop  of  1898,  but  properly  made  a 
crop  in  1899.  The  court  was  also  correct 
in  holding  that  the  rebuilding  of  the  gin- 
house  and  press  was  justified  as  a  necessary 
common  charge  on  the  whole  property,  and 
that  the  ^vill  gave  the  executor  ample  power 
to  do  that.  But  it  remains  to  be  said  that 
the  very  moment  the  remaining  legacies  were 
actually  paid  in  the  fall  of  1899  that  in- 
stant the  condition  named  in  the  will  for 
the  vesting  of  the  legal  title  in  the  appel- 
lants was  fulfilled,  and  all  the  proceeds  of 
the  crops  grown  on  th6  land  devised  to  ap- 
pellants after  that  time  followed  the  title 
and  belonged  to  them.  The  court  below  was 
therefore  correct  in  holding  that  the  appel- 
lants were  entitlied  to  their  pro  rata  share 
of  the  surplus  remaining  in  the  hands  of 
the  executor  after  the  payment  of  the  lega- 
cies. 

The  action  of  the  court  below  on  the  cro89- 
appeal  is  therefore  affirmed. 

The  settled  doctrine  as  to  apportionment 
of  annuities,  both  by  courts  of  law  and 
equity,  is  that  they  are  not  apportioned  in 
respect  to  time.  See  2  Cyc.  Law  &  Proc.  p. 
468,  and  2  Am.  Dig.    (Cent,   ed.)    p.   674, 


days  would  to  the  whole  quarter.  The  court 
said  that  this  was  the  most  material  question 
submitted  on  the  appeal,  and  that  the  general 
rule  both  of  law  and  equity  was  that,  where 
an  annuity  is  payable  on  fixed  days  during  life, 
and  the  annuitant  dies  before  the  day,  the 
personal  representative  Is  not  entitled  to  a 
proportionable  part  of  the  annuity,  and  that 
the  case  falls  within  that  general  rule.  It  does 
not  appear  that  the  annuity  was  In  lieu  of 
dower.  To  the  same  effect,  Dexter  v.  Phillips, 
121  Mass.  178,  23  Am.  Rep.  261. 

The  case  of  Weston  v.  Weston,  125  Mass. 
268,  has  been  cited  as  an  authority  for  the 
proposition  that  an  annuity  cannot  be  appor- 
tioned;  but  It  Is  only  so  In  the  negative  sense 
that  It  held  that  the  annuitants  in  that  cose 
was  entitled  to  the  proportionate  part,  for  the 
time  between  the  last  payment  to  the  annuitant 
and  the  date  of  her  death,  by  reason  of  the 
Massachusetts  statute. 

The  case  of  Adams  v.  Adams,  139  Mass.  449, 
1  N.  B.  748,  Is  similar  In  this  respect,  in  which 
it  was  held  that  the  purpose  of  the  same  stat- 
ute was  not  to  take  from  the  life'  tenant  any- 
thing which,  by  the  common  law,  was  abso- 
lutely his  property,  but  to  give  to  him  or  his 
personal  representatives  a  share  of  an  annuity, 
or  of  rent,  interest,  or  Income,  which  the  com- 
mon law  refused  to  give,  on  the  ground  that 
the  annuity,  rent.  Interest,  or  Income  could 
not  be  apportioned. 

In  Manning  v.  Randolph,  4  N.  J.  L.  144,  It 
was  said :  "No  principle  is  better  settled  than 
that,  if  a  bond  be  for  the  payment  of  an  an- 
nuity at  a  day  certain,  and  the  annuitant  die 
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before  the  day,  the  annuity  for  that  year  Is 
lost" 

In  Re  Lackawanna  Iron  &  Coal  Co.  37  N.  J. 
Eq.  26,  the  court  said:  ''There  is  no  doubt 
that  the  general  rule  Is  that,  where  an  an- 
nuity is  payable  on  a  fixed  day  during  life,  and 
the  annuitant  dies  before  the  day,  his  repre- 
sentative is  not  entitled  to  a  proportionate  part 
of  the  annuity  for  the  time  which  has  elapsed 
since  the  last  day  of  payment.'* 

The  executor  of  an  annuitant,  who  died  eight 
days  before  a  six  months*  payment  on  an  an- 
nuity created  by  the  will  of  one  who  died  pre- 
vious to  the  passage  of  the  act  of  1875  relating 
to  the  apportionment  of  annuities,  cannot  re- 
cover the  pro  rata  proportion  of  the  annuity 
up  to  the  date  of  the  death  of  his  testatrix. 
Irving  V.  Rankine,  13  Hun,  147,.Afllrmed  in  79 
N.  Y.  636. 

And  so,  where  an  annuity  was  created  by 
one  who  died  in  1851,  the  same  being  payable 
annually  on  the  5th  day  of  July,  and  the  an- 
nuitant died  on  the  5th  day  of  June,  her  admin- 
istratrix cannot  recover  of  the  trustee  of  the 
estate  of  the  testator  a  proportionate  part  of 
the  annuity  from  the  5tb  of  July  previous  to 
the  date  of  her  death.  Kearney  v.  Cruikshank, 
117  N.  Y.  95,  22  N.  D.  580,  Reversing  46  Hun, 
219. 

In  Stewart  v.  Swalm,  18  Phlla.  185,  the 
testator  bequeathed  to  a  woman  an  annuity 
which  was  to  be  $1,500,  provided  his  business 
to  be  thereafter  carried  on  by  his  wife  pro> 
duced  an  Income  of  $4,000,  and  If  less  than 
$4,000  then  the  annuity  was  to  be  $500.  It 
was  held  that  this  was  a  bequest  to  the  an- 
nuitant of  a  yearly  sum  of  $1,500  or  $500,  as 
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mnd  the  authorities  cited.  Especially  see  2 
Underhill,  Wills,  $§  676,  677,  and  authori- 
ties. Particularly  consult  Kearney  v.  Cruik- 
9hauk,  117  N.  Y.  95,  22  N.  £.  680;  Chase  y. 
Darli/,  110  Mich.  314,  64  Am.  St.  Rep.  347, 
68  N.  W.  169;  Heisser  y.  Heizer,  71  Ind.  526, 
36  Am.  Rep.  202;  and  Wiggin  y.  Sicett,  6 
Met.  194,  39  Am.  Dec.  716,  holding  them  not 
apportion  able.  It  is  true  there  are  some  ex- 
ceptions noted  in  paragraph  B  of  2d  yolume 
of  the  Cyclopedia,  and  in  §  676,  supra,  of 
2  Underhill,  Wills;  and  it  is  also  true,  in 
some  states,  annuities,  like  rents,  haye  been 
made  apportionable.  But  this  case  does  not 
fall,  as  to  the  annuity  herein,  within  any  ot 
the  specified  exceptions,  and  we  haye  no  stat- 
ute, an  we  should  haye,  making  annuities 
apportionable.  The  matter  has  been  regu- 
lated in  England  from  time  to  time  by  stat- 
ute, until  a  proper  act  was  passed  (33  &  34 
Vict.  chap.  35)  which  made  all  annuities 
apportionable,  and  "declared  that  annuities 
should,  like  interest  on  money  loaned,  be 
construed  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  to  them  ac* 
cordingly,"  and  there  are  statutes  in  some 
states  of  this  Union  of  like  effect.  The  only 
statute  we  liaye  upon  this  general  subject  is 
f  2543  of  the  Code  of  1892,  which  relates'to 
rents  exclusiyely.  It  is  curious  that  the 
legislature,  while  dealing  with  the  subject 
of     rents, — themselyes     annual    returns, — 


should  not  also  haye  dealt  with  annuitieit. 
Our  legislature  should  promptly  pass  a 
coimterpart  of  the  act^  33  &  34  Vict.  chap. 
35. 

The  very  best  statement  that  we  haye 
seen  on  the  law  in  general  is  the  opinion  of 
Judge  Andrews  in  117  Ji.  Y.  96,  22  N.  E. 
580.  Like  our  state.  New  York  had  no  stat- 
ute at  that  time  allowing  annuities  to  be 
apportioned.  Judge  Andrews  says:  "We 
are  not  at  liberty  to  decide  the  question  in 
this  case  upon  our  notions  of  natural  equity 
and  justice,  provided  the  settled  rule  of  law 
fixes  the  rights  of  the  respective  parties  and 
detenu  ines  the  question  presented.  At  com« 
mon  law,  annuities  were  not  apportionable, 
subject,  however,  to  two  exceptions,  viz,, 
where  the  annuity  was  given  by  a  parent  to 
an  infant  child  {Hay  v.  Palmer,  2  P.  Wms. 
501;  Reynish  v, ^Martin,  3  Atk.  330),  or  by 
a  husband  to  his  wife  living  separate  and 
apart  from  him  {Hotoell  v.  Hanforth,  2  W. 
Bl.  1016).  These  exceptions  were  founded  on 
reasons  of  necessity,  and  the  presumption 
that  such  annuities  are  intended  for  main- 
tenance, and  are  given  in  view  of  the  legal 
obligation  of  a  parent  to  support  his  infant 
children,  and  of  a  husband  to  maintain  the 
wife.  But,  with  these  exceptions,  it  was 
the  uniform  and  unbending  rule  of  the  com- 
mon law,  recognized  both  by  courts  of  law 
and  equity,  that  annuities,  whether  created 


the  case  might  he,  to  be  derived  from  the  an- 
nual profits  of  the  business  to  he  carried  on 
by  the  widow ;  that  there  was  no  indication  of 
an  intention  on  the  part  of  the  testator  that 
any  portion  of  the  profits  accraing  de  die  in 
diem  should  belong  to  the  annuitant;  and  in 
this  case,  the  annuitant  having  died  before  any 
payment  became  due,  it  was  held  that  the  an- 
nuity was  not  apportionable,  and  that  her  ad- 
ministrator could  recover  nothing  of  the  ex- 
ecutrix  of   the   estate. 

Where  a  bond  and  warrant  to  enter  Judg- 
ment thereon  had  been  given  for  a  penal  sum 
conditioned  for  the  payment  of  $250  annually 
to  the  obligee  during  his  natural  life,  and  the 
judgment  bad  been  entered  for  a  proportionate 
amount  claimed  to  have  accrued  from  the  day 
of  the  last  payment  to  the  death  of  the  an- 
nuitant, the  Judgment  was  stricken  off,  and  it 
was  held  that  the  payment  which  should  have 
fallen  due  on  the  day  of  payment  following  the 
death  of  the  obligee,  had  he  lived,  was  not 
apportionable;  that  by  the  death  of  the  obligee 
the  bond  and  warrant  became  functus  officio, 
and  it  followed  that  the  Judgment  entered 
thereon  had  nothing  to  support  it.  Dubbs  v. 
Watson,  2  Pa.  Diet.  R.  115. 

Where  a  mortgage  was  given  to  secure  an 
annuity,  and  It  was  provided  therein  that  the 
annuitant  might  sell  the  mortgaged  land  in 
case  the  annuity  was  not  promptly  paid,  and 
either  reinvest  the  money  or  estimate  the  cash 
value  of  her  annuity  and  retain  that  amount 
out  of  the  proceeds,  and  a  second  mortgagee 
commenced  a  foreclosure  of  his  mortgage,  the 
annuity  being  in  arrears,  and  in  the  action  the 
annuitant  elected  to  take  the  cash  value  of 
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her  annuity,  but,  pending  the  action,  died,  her 
administrator  was  only  entitled  to  the  unpaid 
arrears  of  the  annuity  and  interest  thereon. 
Moore  v.  Dunn,  92  N.  C.  63.  The  only  way 
in  which  this  case  is  an  authority  is  found  In 
the  fact  that  the  referee  reported  that  the 
annuity  was  to  be  paid  up  to  the  annuitant's 
death,  with  interest  on  the  successive  instal- 
ments from  the  time  when  each  became  due, 
which  would  indicate  that  the  rule,  either 
under  statute  or  otherwise,  was  in  favor  of 
apportionment. 

Where  by  a  will  an  annuity  was  payable  to  a 
wife  during  life  in  equal  quarterly  payments, 
such  payments  to  commence  immediately  after 
the  .decease  of  the  testator,  it  was  claimed 
that  the  first  Instalment  of  the  annuity  became 
instantly  due  on  his  decease.  The  surrogate. 
In  holding  that  this  was  not  so,  said :  "The 
quarter  days  are  named,  and  this  excludes  the 
idea  of  a  payment  at  any  other  time ;  the  pay- 
ments are  required  to  be  equal,  and  this  ex- 
cludes the  idea  of  apportionment.'*  Grlswold 
V.  Grlswold,  4  Bradf.  216. 

But  in  Waring  v.  Purcell,  1  Hill  Eq.  103,  it 
was  held  that,  where  the  testator  had  himself 
fixed  the  1st  day  of  March  as  the  day  for  the 
annual  payment,  the  court  would  come  nearest 
his  intention  by  directing  such  proportion  of 
the  annuity  as  accrued  between  the  testator's 
death  and  the  let  day  of  March  next  follow- 
ing to  be  then  paid,  and  afterwards  each  suc- 
ceeding annuity  to  be  paid  on  each  succeeding 
Ist  of  March. 

Where  an  annuity  was  payable  on  the  12th 
of  May,  and  the  annuitant  died  on  the  12th  of 
March  next  fitter  the  last  payment  had  been 
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inter  vivos  or  by  will,  were  not  apportion- 
able  in  respect  to  time.  This  rule,  it  has 
been  said,  'proceeds  upon  tlie  interpretation 
of  the  contract  by  which  the  grantor  binds 
himself  to  pay  a  certain  sum  at  fixed  days 
during  the  life  of  the  annuitant,  and  when 
the  latter  dies,  sucli  day  not  having  arrived, 
the  former  is  discharged  from  his  obliga- 
tion.' Lumley,  Annuities,  291.  It  result- 
ed from  the  general  rule  that,  if  the  annui- 
tant died  before,  or  even  on,  the  day  of  pay- 
ment, his  representatives  could  claim  no  por- 
tion of  the  annuity  for  the  current  year. 
We  refer  to  some  authorities  on  the  general 
subject:  Ex  parte  Smyth,  1  Swanst.  337, 
note;  Pearly  v.  Smith,  3  Atk.  260;  Irving 
▼.  Rankine,  13  Hun,  147,  Affirmed  in  70  N. 
Y.  630;  Wiggin  v.  Stoett,  6  Met.  194,  39  Am, 
Dec.  716;  3  Kent,  Com.  470;  Williams,  Exrs. 
835;  Hayes  &  Jarman,  Wills,  172,  note." 

It  will  be  seen  that  the  inclination  of  the 
court  of  appeals  in  this  case  to  break  away 
from  the  rigor  of  the  common-law  rule,  and 
to  apply  an  equitable  construction  in  ac- 
cordance with  the  presumed  intention  of  the 
testator,  is  marked,  but  the  court  felt  bound, 
in  the  absence  of  statute,  and  in  the  absence 
of  any  expressed  or  implied  direction  in  the 
will  that  the  annuity  should  be  apportioned, 
to  hold  it  nonapportionable,  although  the 
annuitant  was  an  adopted  daughter  and 
the  annuity  was  clearly  intended  for  sup- 


port and  maintenance.  The  reason  underly- 
ing the  rigid  common-law  rule  that  annui- 
ties cannot  be  apportioned  is  not  only,  as 
pointed  out  by  Judge  Andrews,  that  it  pro- 
ceeded upon  the  interpretation  of  the  con- 
tract by  which  the  grantor  binds  himself  to 
pay  a  certain  sum,  at  fixed  days,  during  the 
life  of  the  annuitant,  and  that  when  the  lat- 
ter dies,  such  day  not  having  arrived,  the 
former  is  discharged  from  his  obligation, 
but  also  because,  as  stated  by  Paxson,  J.,  in 
Wilson's  Appeal,  108  Pa.  344,  56  Am.  Rep. 
216,  that  annuities  are  not  like  interest^ 
which  accrues  from  day  to  day,  but  like  div- 
idends, which  cannot  be  said  to  accrue  at 
all,  but  are  declared  at  the  pleasure  of  a 
board  of  managers.  He  says  "in  such  cases*' 
(that  is,  in  the  case  of  annuities)  "  there  is 
no  earning  of  interest  upon  anything.  They 
are  fixed  sums,  payable  at  stated  days,  and 
until  those  days  arrive  there  is  nothing 
earned  and  there  is  nothing  due."  In  other 
words,  the  reason  rests,  not  only  upon  the 
fact  that  an  annuity  is  usually  payable  up- 
on a  day  certain,  but  also,  and  chiefly,  up- 
on the  very  nature  and  character  of  the  an- 
nuity as  not  accruing  from  day  to  day,  and 
hence  not  apportionable.  Such  is  the  gen- 
eral fixed  rule,  both  in  law  and  equity,  in 
the  absence  of  statute.  The  general  excep- 
tions are  annuities  given  for  the  support  of 
minors,  and  for    the    support    of    married 


made,  It  was  held  that  the  annuity  could  not 
be  apportioned  so  that  the  administrator  of 
the  annuitant  could  recover  the  proportion  of 
such  annuity  claimed  to  have  accrued  from  the 
time  of  tlie  last  payment  to  the  death  of  the 
annuitant  Ausman  v.  Montgomery,  5  U.  C.  C. 
P.  864. 

In  Pearly  v.  Smith,  S  Atk.  260,  one  pur- 
chased from  a  husband  an  interest  in  New 
South  Sea  annuities  during  his  life,  payable  in 
midsummer  and  at  Christmas,  and  the  husband 
died  before  the  Christmas  half  year  became 
due.  It  was  held  that  such  annuities  were 
considered  merely  as  annuities,  and  therefore 
the  purchaser  was  no  more  entitled  to  re- 
ceive the  half  year's  dividend  which'  had  not 
become  due  until  after  the  husband's  death, 
than  be  would  be  in  a  case  of  a  common  an- 
nuity payable  half  yearly,  where  the  annuitant 
(in  whose  place  be  stands)  dies  before  the  half 
year  Is  completed. 

Where,  by  articles,  money  Is  to  be  laid  out 
in  land,  and  until  laid  out  to  be  invested  in 
South  Sea  annuities,  the  profits  of  the  annui- 
ties go  in  the  same  way  as  the  rent  of  the  land 
would,  and  such  annuities  are  not  like  the 
interest  on  a  mortgage  which  becomes  due 
from  day  to  day,  but  payable  on  certain  days; 
and,  where  the  tenant  for  life  dies  in  the  mid- 
dle of  a  quarter,  there  will  be  no  apportionment 
between  his  representative  and  the  remainder- 
man. Wilson  V.  Herman,  2  Yes.  Sr.  672,  1 
Ambl.  279. 

Where  an  estate  was  limited  to  foun  sons 
for  life,  successively,  remainder  to  the  heirs  of 
the  body  of  the  settlor,  and  the  estate  was 
charged  with  other  children's  portions,  and 
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afterwards  decreed  to  be  sold  therefor  and  such 
portions  paid  off;  and,  after  the  payment 
thereof,  the  residue  of  the  produce  arishig  from 
the  sale  was  decreed  to  be  laid  out  to  the  same 
uses  as  in  the  deed,  and  the  interest  and  divi- 
dends were  to  go  as  the  rents  and  profits 
would  in  case  it  were  laid  out  in  land,  oa  the 
death  of  the  last  tenant  for  life  the  remainder- 
men claimed  the  payment  of  the  entire  half 
year's  dividend,  which  was  opposed  by  the  ad- 
ministrator of  the  last  life  tenant,  who  in- 
sisted that  the  interest  should  be  paid  as  rents 
and  profits,  and  must  be  considered  as  if  the 
money  had  actually  been  laid  out  In  land,  and 
therefore,  by  the  statute  11  Geo.  II.  chap.  19, 
the  dividend  ought  to  he  apportioned.  The 
master  of  the  rolls  said:  "The  constant  usage 
has  been,  where  money  is  to  be  laid  oat  in 
land  upon  any  settlement,  and  in  the  meantime 
invested  in  government  securities,  that  the  en- 
tire half  year's  dividend  shall  be  paid  to  hha 
in  reversion,  notwithstanding  the  tenant  for 
life  died  In  the  middle  of  the  half  year,  and 
shall  not  be  apportioned;  otherwise.  Indeed, 
in  the  case  of  a  mortgage;  and  what  makes 
this  case  the  stronger,  is,  that  there  was  a 
power  to  grant  leases,  and  in  that  case  the 
counsel  of  the  administrator  .  .  .  admitted 
it  would  go  to  the  reversioner."  Sherrard  v. 
Sherrard,  3  Atk.  502. 

Where  the  condition  was  for  the  payment 
annually  of  £40  during  the  life  of  a  woman, 
at  the  feast  of  St.  Michael  and  the  Annuncia- 
tion, or  within  thirty  days  after  every  said 
feast,  and  the  woman  died  within  thirty  days, 
it  was  held  that  the  payment  due  at  the  feast 
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women  living  separate  and  apart  from  their 
husbands.  And  the  reason  for  these  excep- 
tioDj  is  that  pointed  out  by  Judge  Andrews 
in  the  opinion  above.  The  necessity  of  ap- 
portionment, in  order  that  thej  may  be  sup- 
ported and  maintained,  is  clearly  set  out  by 
De  Orey,  Ch.  J.  in  Hotoell  v.  Hanforth,  2 
W.  BI.  1016,  as  follows:  "And  though  renU 
and  common  annuities  are  not  apportionable 
either  by  law  or  equity,  yet  in  equity  the 
maintenance  of  infants  is  always  appor- 
tioned up  to  the  day  of  their  deaths,  etc., 
because  it  would  be  difficult  for  them  to  find 
credit  for  necessaries  if  the  payment  de- 
pended on  their  living  to  the  end  of  the 
quarter.  This  case  depends  on  similar  prin- 
ciples, the  annuity  being  for  a  separate 
maintenance  for  a  feme  caveri." 

This  does  not  accord  very  well  with  the 
observations  of  Woodward,  J.,  in  Blight  v. 
Blight,  51  Pa.  425,  that  the  widow  there 
was  just  OS  much  entitled  to  the  annuity, 
though  very  rich,  as  "if  she  ha4  been  de- 
pendent on  it  for  her  daily  bread."  This 
last  ca^e  was  the  case  ot  a  widow  to  whom 
an  annuity  had  been  given  in  lieu  of  dow- 
er, and  the  principle  in  such  cases,  well  set- 
tled, independently  of  the  idea  of  necessity 
for  maintenance  and  support,  is  that,  since 
the  annuity  stands  in  the  place  of  dower, 
it  must  last  as  long  as  dower, — ^that  is,  un- 
til the  death  of  the  widow. 


There  is  an  exception  to  the  effect  that 
interest  on  money  loans  is  apportionable.  It 
is  said  that  interest  differs  from  dividends, 
loans,  pensions,  and  annuities,  in  that  it  ac- 
crues de  die  in  diem.  Judge  Paxson,  in 
Wilsofi'a  Appeal,  108  Pa.  346,  56  Am.  Rep. 
214,  points  out  the  inequity  and  arbitrari- 
ness of  this  rule,  saying  "that  modem  legis- 
lation and  judicial  decisions  have  steadily 
tended  to  narrow  the  rule  and  enlarge  the 
exception,"  citing  Gheen  v.  Oshoni,  17  Serg. 
&  R.  171;  BUght  v.  Blight,  51  Pa.  420.  In 
the  former  of  these  two  cases  it  is  very  well 
pointed  out  that,  owing  to  the  difference  in 
descent  of  laud  in  England  and  in  this 
countiy,  it  may  often  be  material  whether 
rent  and  annuities  charged  on  lands  go  to 
the  heir  or  the  executor,  when,  under  the 
same  circumstances,  it  would  be  perfectly 
immaterial  here.  It  is  observed  that  it  has 
been  settled  in  this  country  that  an  annuity 
for  the  support  of  daughters  is  to  bo  appor- 
tioned, and  that  case  decided  that  an  an- 
nuity to  a  wife  for  her  separate  mainte- 
nance must  be  apportioned.  But  it  must  be 
aarefully  noted  that  the  particular  case  was 
one  in  which  the  will  gave  the  annuity  in 
lieu  of  dower.  In  Stoeigart  v.  Frey,  8  Serg. 
&  R.  30G,  the  court  said,  in  answer  to  the 
query  whether  interest  was  apportionable  on 
a  gross  sum  which  had  been  received  for 
dower,  the  widow  joining  in  the  conveyance. 


before    her    death    was   discharged.     Price   v.  ( 
Williams,  Cro.  Eliz.  380.  I 

Where  there  Is  a  disposition  of  property  and  j 
annuity   there   can   be  no   apportionment,   any 
more  than  in  a  case  of  an  annaity.     Franks  v. 
Noble,  12  Yes.  Jr.  484. 

The  apportionment  act  of  1870  does  not  ap- 
ply to  an  annuity  granted  by  deed,  which  has 
been  by  the  terms  of  the  grant  made  payable 
In  advance;  and  so,  where  the  grantor  dies 
immediately  after  a  payment  has  been  made, 
his  representative  is  not  entitled  to  have  any 
portion  of  the  same  repaid  by  the  grantee. 
Trevaiion  v.  Anderton,  60  L.  J.  Q.  B.  N.  8. 
230.  Affirmed  m  66  L.  J.  Q.  B.  N.  S.  489,  76  L. 
T.  N.  S.  642. 

An  agreement  made  upon  a  valuable  consid- 
eration, by  a  son,  to  pay  to  his  father  a  cer- 
tain simi  in  each  and  every  year  so  long  as  the 
father  shall  live,  is  an  annuity,  and  as  such 
It  is  not  apportionable.  Chase  v.  Darby,  110 
Mich.  314,  64  Am.  St.  Rep.  847,  68  N.  W.  159. 

II.  BsBception$, 

a.  Annuity   created   for  maititenanoe. 

This  rnle  of  the  common  law  was  one  of  con- 
venience (see  Earp's  Appeal,  28  Pa.  868,  infra, 
III.),  and  Its  rigorous  enforcement  discovered 
the  fact  that  in  some  cases  this  wrought  irrepa- 
rable injury  and  served  to — ^in  a  measure  at 
least — defeat  the  very  purpose  for  which  the 
annuity  was  created;  as  where  it  was  for  the 
support  and  maintenance  of  minor  children,  or 
of  .a  wife  living  separate  from  her  husband. 
And  this  fact  induced  courts  of  equity  to  ex- 
cept snch  cases  from  the  rule,  and  to  hold  that 
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in  them  apportionment  of  the  annuity  should  be 
had.  And  it  will  be  seen  that  the  exception 
has  not  always  been  limited  to  those  instances, 
but  the  tendency  of  decision  has  been  towards 
admitting  the  exception  whenever  the  annuity 
was  for  maintenance. 

In  Clapp  V.  Astor,  2  Edw.  Ch.  379,  supra, 
I.,  it  was  said  that  an  exception  to  the  general 
rule  that  an  annuity  is  not  apportionable  has 
been  introduced  in  the  Instances  of  annuities 
for  maintenance  of  infants,  and  of  married 
women  living  separate  from  their  husbands; 
and  this  exception,  perhaps,  may  be  extended 
to  all  cases  where  it  is  clearly  Intended  for 
maintenanse.  Apportionment  in  such  cases  is 
founded  upon  the  necessity  of  maintenance  so 
long  as  the  party  lives;  bat  if  not  necessary, 
as  where  the  annaity  to  a  married  woman  is 
not  for  her  separate  maintenance,  it  shall  not 
be  apportioned  at  her  death. 

W^here  by  a  marriage  settlement  the  mainte- 
nance of  the  daughters  of  the  marriage  was 
provided  for,  the  same  to  be  payable  half 
yearly  at  Lady  Day  and  Michaelmas,  such  main- 
tenance to  continue  only  until  their  portions 
became  due  respectively,  which  should  be  at 
marriage,  or  when  they  arrived  at  the  age  of 
eighteen,  and  one  of  the  daughters  attained  that 
age  on  the  16th  of  August,  and  her  mainte- 
nance had  been  paid  until  Lady  Day  previous, 
it  was  doubted  whether  she  was  entitled  to  any 
maintenance  from  Lady  Day  to  the  16th  of 
August.  But  the  master  of  the  rolls  said  that 
this  was  not  lilce  the  case  of  rent,  which  would 
not  be  payable  until  the  last  moment  of  the 
day,  on  which  it  Is  expressly  reserved  in  the 
lease.     That  *the  present  case  was  of  a  sum 
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''The  only  objection  to  the  plaintifTt  claim 
ia  that  the  interest  is  payable  yearly;  but  I 
appYehend  that  in  equity,  in  a  contract  like 
this,  the  interest  accrues  from  day  to  day.'' 

The  British  legislature  interfered  by  stat* 
ute,  and  made  an  apportionment  in  case  of 
certain  rents;  and  courts  of  equity  have 
been  much  inclined  to  follow  the  example 
of  that  statute  in  other  cases  because  ap- 
portionment is  generaly  equitable.  Where 
by  marriage  settlement  the  maintenance  of 
daughters  was  made  payable  half-yearly  un- 
til the  portion  became  payable,  which  was 
at  the  age  of  eighteen  or  marriage,  and  a 
daughter  attained  her  age  at  eighteen,  be- 
fore the  day  of  the  half-yearly  payment, 
equity  decreed  an  apportionment.  Hay  v. 
Palmer,  2  P.  Wms.  501.  I  apprehend  that 
the  rule  is  the  same  where  provision  is  made 
for  a  widow.  But  this  language  is  used,  it 
must  be  carefully  noted,  aa  applicable  to  an 
annuity  agreed  to  be  paid  in  lieu  of  dower. 
It  is  true  the  language  of  the  opinion  indi- 
eates  a  leaning  to  the  utmost  equitable  con- 
struction in  fayor  of  an  apportionment. 

llie  strongest  case  we  have  seen  in  favor 
of  extending  the  principle  of  equitable  ap- 
portionment is  the  Lackatoanna  Iron  d  Coal 
Co,  Case,  37  N.  J.  Eq.  26.  It  was  held  that 
an  annuity,  charged  in  a  conveyance  from 
grandfather  and  grandmother  to  the  hus- 
band of  the  granddaughter  in  favor  of  the 


T  grandmother  for  $200  per  annum  dtuirtg  the 
term  of  her  natural  life,  was  a  family  ar- 
rangement and  the  court  observed:  "The 
principle  of  the  cases  which  constitute  ;he 
exceptions  to  the  general  rule  is  applicable 
here.  The  annuity  appears  to  have  been  a 
provision  for  support,  and  It  is  not  to  be 
supposed  that  it  was  intended  that  Mra. 
Stinson  should  be  liable  to  lose  the  benefit 
of  the  provision  for  the  year  in  case  she 
should  not  live  till  the  end  of  that  period. 
The  annuity  might  constitute  her  sole  means 
of  subsistence,  and,  if  it  had  been  under- 
stood that  it  was  not  apportionable,  she 
could  have  obtained  no  credit  upon  it.  Un- 
doubtedly the  understanding  and  Intention 
were  the  contrary,  and  it  is  equitable  to  hold 
that,  mider  the  circumstances,  the  annnity 
was  apportionable,  and  consequently  that 
her  administrator  is  entitled  to  a  propor- 
tionate part  for  the  period  in  question." 
The  language  of  the  court  manifestly  pro- 
ceeded upon  the  idea  that  in  the  case  of  a 
widow  to  whom  an  annuity  haa  been  grant- 
ed for  a  support,  even  when  not  in  lieu  of 
dower,  is  within  the  principle  which  con- 
trols the  cases  of  minors  and  married  women 
living  apart  and  separate  from  their  hus- 
bands. If  we  leave  out  of  view  this  lan- 
guage, which  goes  further  than  any  lan- 
guage we  have  seen,  and  recur  to  the  par- 
ticular case  then  before  the  court,  it  will 


to  be  reserved  for  maintenance,  which  was  al- 
ways favored,  being  for  the  daily  subsistence  of 
the  children;  and  tbat  maintenance  should  be 
paid  during  the  whole  Interval  of  time,  from 
Lady  Day  to  the  16tb  of  August.  Hay  v. 
Palmer,  2  P.  Wms.  601. 

Where  by  the  will  of  a  mother  an  annuity 
was  given  to  her  daughter  to  be  paid  to  her 
half  yearly  while  she  continued  sole,  and  she 
married  and  died,  it  was  held  that  her  hus- 
band was  entitled  to  the  arrears  due  her  pro 
rata  before  marriage,  notwithstanding  she  had 
married  before  the  last  half  year's  payment 
became  due ;  that,  although  this  annuity,  or 
half-yearly  payment,  was  not  expreisly  given 
for  the  maintenance  of  the  daughter,  as  m 
the  case  of  Hay  v.  Palmer,  2  P.  Wms.  501,  yet 
the  chancellor  clearly  was  of  the  opinion  that 
it  must  be  understood  so,  and  therefore  fall 
within  the  reason  of  that  case.  Reynish  v.- 
Martin.  3  Atk.  830. 

Where  certain  shares  in  a  bank  were  assigned 
to  a  trustee  to  receive  the  dividends  on  the 
same  and  pay  and  apply  the  same  half  yearly, 
as  they  should  be  received  from  the  bank,  to 
a  woman  and  her  husband  for  their  Jomt  use, 
maintenance,  and  support  during  their  Joint 
lives,  and  after  the  death  of  either  to  the  sur- 
vivor ;  and  the  husband,  having  survived  the 
wife,  received  the  dividends  on  the  stock  to 
the  Ist  day  of  January,  and  died  in  the  month 
of  June  following,  his  executor  is  entitled  to 
recover  such  proportionate  sum  as  the  time 
from  the  last  payment  to  the  date  of  his  death 
bears  to  the  half  year.  Ex  parte  Rutledge, 
Harp.  Eq.  65,  14  Am.  Dec.  606.  The  court,  after 
stating  that  wherever  an  interest  Is  daily  ac- 
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cruing  it  may  be  apportioned,  as  in  the  cats 
of  interest  on  a  bond,  which  accrues  de  die  in 
diem,  said  that  the  same  rule  applied  when 
the  fund  is  provided  for  maintenance,  whlcb 
is  still  more  favored,  and  approved  what  was 
said  In  Hay  v.  Palmer,  2  P.  Wms.  503,  that 
"this  is  a  stronger  case  than  that  of  interest, 
for  it  is  for  daily  support**  The  court  further 
said  that  the  present  claim  was  of  that  nature, 
as  it  was  expressly  declared  by  the  deed  that 
the  dividends  on  the  stock  settled,  were  in- 
tended as  maintenance,  and  that  there  was 
reason  to  believe  that  advances  which  had  been 
made  by  the  petitioner  to  him,  testator,  were 
on  the  credit  of  them. 

Though  rents  and  common  annuities  are  not 
apportionable,  either  by  law  or  equity,  yet  \n 
equity  the  maintenance  of  infants  is  always 
apportioned  up  to  the  day  of  their  deaths, 
because  it  would  be  difficult  for  them  to  find 
credit  for  necessaries  if  the  payment  depended 
upon  their  livtog  to  the  end  of  the  quarter; 
and  where  the  annuity  is  for  the  separata 
maintenance  of  a  feme  covert,  the  case  depends 
upon  similar  principles;  and  where  it  appears 
that  the  quarterly  payments  were  not  originally 
forward  payments  by  way  of  maintenance  for 
the  ensuing  quarter,  but  payable  at  the  end  of 
each  quarter,  in  order  to  discharge  the  ex- 
penses incurred  in  the  three  preceding  months, 
the  annuity  should  be  apportioned.  Howell  v. 
Hanforth,  2  W.  Bl.  1016. 

But  an  annuity  given  by  a  will  to  a  married 
woman  for  her  sole  and  separate  use,  and  not 
to  be  subject  In  any  manner  to  the  control  .of 
her  husband,  is  not  apportionable.  Anderson 
v.  Dwyer,  1  Bch.  &  Lef.  301.     In  this  case  It 
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Appear  that  Mrs.  Stinson  joined  her  hus- 
band, John  Stinson,  for  the  purpose  of  bar- 
ring Iter  dower,  anrl  consequently  the  an- 
nuity to  her  'WHS  in  lieu  of  dower.  We 
think  the  court  might  better  have  decided 
the  case  upon  that  ground. 

There  is  another  curious  case,  Aity.  Gen. 
▼.  Smytlixes,  16  Beav.  385,  in  which  it  was 
held  that  the  exception  as  to  minors  and 
married  women  living  separate,  might  be  ex- 
tended to  the  apportionment  of  the  income 
of  a  fund  belonging  to  a  charitable  corpora- 
tion having  for  its  object  the  support  of 
poor  persons.  We  have  noticed  every  case 
we  have  been  able  to  find  in  which  opinions 
have  declared  a  strong  disposition  to  break 
away  from  the  rigor  of  the  common-law  rule 
in  favor  of  equitable  apportionment.  And 
the  result  of  this  review  clearly  is,  what- 
ever the  language  in  some  of  the  cases,  all 
the  cases  on  their  facts  fall  within  the  speci- 
fied exceptions,  unless  possibly  the  case  in 
16  Beav.  Before  leaving  this  subject  we 
want  to  add  one  observati<Hk:  That  the  su- 
preme court  of  Pennsylvania  properly  points 
out,  in  Wilson's  Appeal,  108  Pa.  348,  56  Am. 
Bep.  216,  that  the  English  consols  are  mark- 
edly different  from  the  public  debt  of  the 
United  States,  the  court  saying:  ^The 
English  consols  are  but  annuities;  the  in- 
terest only  is  paid,  the  principal  is  never 
reimbursed,  and  the  government  can  only  re- 


deem them  by  buying  them  in  the  market. 
The  reasoning  of  the  English  cases  goes  up- 
on the  ground  that  the  interest  does  not 
accrue  day  by  day,  which  is  entirely  true 
of  their  consols."  The  supreme  court  of 
Pennsylvania  holds  that,  on  account  of  the 
difference,  the  income  on  United  States 
bonds  and  bonds  of  the  states  of  the  na- 
tion is  apportionahle. 

So  far  as  the  time  when  this  annuity  was 
payable  is  concerned,  no  time  having  bein 
fixed  in  the  will,  and  it  being  payable  out 
of  the  yearly  income  of  the  farm,  it  is  ob- 
vious it  was  to  be  paid  at  the  end  of  the 
year.  This  is  made  perfectly  plain  by 
Judge  Andrews  in  the  case  of  Kearney  v. 
Cruikshank,  117  N.  Y.  90,  22  N.  E.  581, 
where  the  court  says:  '*The  learned  coun- 
sel for  the  plaintiff  insists  that  the  com- 
mon-law rule  of  the  nonapportionability  of 
annuities  only  applied  where  the  day  of  pay- 
ment was  specifically  fixed  in  the  instru- 
ment creating  it,  and  had  no  application  to 
the  case  of  an  annuity  given  in  general 
terms,  as  in  this  case,  no  day  of  payment 
being  specified.  It  is  quite  difficult  to  see 
any  ground  for  the  alleged  distinction.  The 
ordinary  and  natural  meaning  of  a  direction 
by  one  person  to  pay  another  a  specified 
sum  'annually,'  or  'each  year,'  is  that  the 
specifled  sum  is  to  be  paid  in  an  annual  or 
yearly  payment.    The  word  or  phrase,  nat- 


was  urged  that  an  apportlonmoit  should  be 
made  of  the  amount  for  the  time  between  the 
last  day  of  payment  and  the  death  of  the  an- 
nuitant, on  the  authority  of  Hay  v.  Palmer, 
2  P.  Wms.  501;  and  Howell  v.  Hanforth,  2 
W.  BL  1016;  hot  the  chancellor  said  that  the 
latter  case  must  have  heen  one  where  the 
husband  made  a  separate  provision  for  the  wife, 
which  was  quite  different  from  an  annuity 
left  to  the  separate  use  of  the  wife,  who  was 
livinfir  with  and  maintained  by  her  husband; 
and  that  besides  in  that  case  the  annuity  was 
secured  by  bond. 

Generally  speakinji;,  an  annuity  is  not  ap- 
portionahle ;  and  where  the  annuity  is  matter  of 
mere  favor,  depending  entirely  upon  the  srener- 
oBlty  of  the  donor,  and  not  in  lieu  of  a  legal 
right,  the  propriety  of  the  rule  may  not  be 
questionable.  But  the  imperfect  right  which 
a  child  has  upon  a  parent  for  support,  especial- 
ly where  this  has  been  recognized  by  marriage 
settlement,  has  induced  the  courts  to  trench 
upon  the  general  rule  by  what  Is  now  an  estab- 
lished exception.  Fisher  v.  Fisher,  5  Clark 
< Pa.)  178.  In  this  case  it  was  also  held  that 
where  a  testator  by  his  will  bequeathed  an  an- 
nuity to  his  wife,  which  was  payable  on  the 
quarter  commencing  on  the  15th  of  January, 
and  the  wife  died  on  the  7th  of  January,  her 
executors  were  entitled  to  recover  of  the  ex- 
ecutors of  her  husband  the  proportion  of  the 
annuity  from  the  15th  of  October  previous  to 
the  time  of  her  death. 

The  statement  is  made  that  the  annuity  was 
In  addition  to  other  provisions  by  the  testator, 
for  his  wife,  by  his  will,  but  it  is  nowhere 
stated  that  It  was  in  lieu  of  dower;  and,  as 
63  L.  R.  A. 


the  court  cited  Hay  v.  Palmer,  and  Howell  v. 
Hanforth,  with  apparent  approval,  it  would 
indicate  that  the  ground  of  the  decision  was 
that  the  annuity  was  for  maintenance. 

Where  a  patent  of  the  King  created  a  chari- 
table corporation  havhig  for  its  object  the  sup- 
port and  maintenance  of  a  master  and  five  poor 
persons,  by  which  the  master  was  to  receive  the 
income  and  pay  the  poor  persons  a  certain  sum 
annually,  by  quarterly  payments,  for  their  sup- 
port, relief,  and  maintenance,  and,  the  master 
having  died,  and  a  petition  being  presented  by 
the  new  master  for  the  payment  of  the  income, 
and  the  executors  of  the  deceased  master  hav- 
ing claimed  an  apportionment  of  the  half  year's 
income,  it  was  held  that  the  same  should  be 
apportioned, — in  making  the  decision  the  mas- 
ter of  the  rolls  said:  "The  question  does  not 
rest  upon  the  general  ground  of  cases  not  fall- 
ing within  the  provisions  of  the  apportionment 
acts,  but  comes  within  the  principle  of  the 
rule  in  the  cases  of  infants  and  married  women 
who  have  no  other  support.  I  think  this  must 
be  so,  from  the  language  of  the  charter  itself. 
Here  is  an  eleemosynary  establishment,  the 
funds  of  which  are  directed,  by  the  statutes, 
to  be  applied  for  the  support,  relief,  and  main- 
tenance of  five  poor  persons;  which,  upon  a 
proper  construction  of  the  letters  patent,  must 
be  de  die  in  diem,  for,  if  it  were  otherwise,  the 
alms  people  might  be  unable  to  procure  suffi- 
cient supplier  for  their  support  during  portions 
of  the  year,  in  consequence  of  the  risk  which 
those  who  supplied  them  would  run  of  not  be- 
ing repaid.  For,  If  they  could  not  recover  ouf 
of  the  fund  what  was  owing  for  supplies,  they 
would  be  deprived  of  payment  altogetber.     Ti' 
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uralJy  interpreted,  would  be  regarded  as 
fixing  both  the  measure  and  time  of  pay- 
ment. It  would,  we  think,  be  contrary  to 
the  well-understood  meaning  and  character- 
istics of  an  annuity,  and  to  the  settled  rule 
that,  in  the  absence  of  a  different  direction 
in  the  will  or  instrument  creating  it,  an  an- 
nuity is  payable  annually,  or  yearly  at  the 
end  of  the  year,  to  restrict  the  application 
of  the  common-law  rule  of  nonapportion- 
ability  to  cases  of  where  the  date  of  the 
payment  is  explicitly  declared  in  the  in- 
strument creating  it. 

"The  term  'annuity*  has  been  variously  de- 
fined, but  the  definitions,  although  differ- 
ing in  fonn,  are  substantially  alike  in  mean- 
ing. In  general  terms,  it  is  'a  yearly  pay- 
ment of  a  certain  sum  of  money  granted  to 
another  in  fee  for  life  or  for  years.'  Wms. 
Exrs.  809.  See  also  Lumley,  Annuities,  1; 
Bacon,  Ahr.  title,  Annuity.  It  has  long  been 
the  settled  rule  that  in  case  of  a  will,  if  no 
time  is  fixed,  an  annuity  given  thereby 
commences  from  the  day  of  the  testator's 
death,  and  the  first  payment  is  to  be  made 
at  the  end  of  twelve  months  from  that  time. 
2  Wms.  Exrs.  1288;  Gibson  v.  Bott,  7  Ves. 
Jr.  89 ;  Houghton  v.  Franklin^  1  Sim.  &  Stu. 
390.  This  accords  with  the  definition  of  an 
annuity,  its  inherent  character,  and  the  lan- 
guage of  the  testator  as  naturally  construed. 
We  have  found  no  case  where  the  distinc- 
tion is  made  that,  where  no  time  is  express- 


ly fixed  by  the  will  for  the  payment  of  an 
annuity,  it  grows  due  like  interest,  de  die  in 
diein,  and,  in  case  of  the  death  of  the  an- 
nuitant within  the  year,  is  apportionable. 
The  authorities  are  opposed  to  this  view/' 

Judge  Andrews  also  points  out  in  this 
case  that,  notwithstanding  the  rule,  an  an- 
nuity may  be  apportionable  if  the  will  ex- 
pressly or  by  necessary  implication  diroct^ 
the  annuity  to  be  apportioned.  There  is 
nothing  in  this  will  containing  any  such 
direction,  expressly  or  impliedly.  In  view, 
therefore,  of  the  following  reasons:  First, 
that  Mrs.  D.  W.  Henry  is  not  within  any  of 
the  established  etceptions;  second,  that 
there  is  nothing,  in  the  will  expressly  or  im- 
pliedly directing  apportionment;  third,  that 
the  annuity  was  payable  at  the  end  of  the 
year  out  of  the  income  from  the  crop;  and, 
fourth,  that  Mr.  Henry  died  within  two 
months  after  the  will  took  effect  and  the 
annuity  vested;  and,  fifth,  that  we  have  no 
statute  allowing  it, — ^we  are  constrained  to 
hold  that  this  annuity  was  not  apportion- 
able. The  payment  by  the  executor  of  the 
$100  is  not  complained  of,  however,  and  is 
not  before  us.  We  remark,  in  passing,  that, 
if  it  had  been  apportionable,  the  executor 
has  paid  Mrs.  Henry  more  than  she  was  en- 
titled to  receive. 

The  result  from  these  views  is  that  the 
decree  on  the  direct  appeal  must  <il8o  be  af- 
firmed. 


same  principle,  I  think,  applies  to  the  master 
as  to  the  five  poor  persons,  and  therefore  there 
must  be  an  apportionment  of  the  dividends  be- 
tween the  present  and  the  representatives  of  the 
late  master."  Atty.  Qen.  v.  Smythies,  16  Beav. 
885. 

The  rule  as  to  nonapportlonablllty  as  to  an- 
nuities was  arbitrary  In  its  adoption,  but  was 
made  by  analogy  to  rent  which  at  common  law 
was  nonapportlonable.  The  exception  to  the 
general  rules  of  nonapportionment  which  were 
early  resorted  to  were:  First,  In  the  case 
where  an  annuity  was  given  for  the  mainte- 
nance of  the  wife  living  separate  and  apart  from 
her  husband;  second,  where  the  annuity  was 
given  for  the  support  of  minor  children ;  third, 
where  the  annuity  was  given  In  lieu  of  dower ; 
and  fourth,  where  the  annuity  was  payable  out 
of  dividends  or  invested  funds,  such  dividends 
accruing  de  die  ■  in  diem.  Cincinnati  v.  Stro- 
bridge,  7  Ohio  N.  P.  &32.  The  annuity  in  this 
case  was  created  by  will,  which  bequeathed  to 
a  person,  in  trust,  for  the  use  and  benefit  of 
his  wife  and  family  during  his  life  a  sum  cer- 
tain. Such  person  died,  and  the  annuity  was 
by  the  terms  of  the  will  payable  on  the  23d 
day  of  May  and  November,  and  the  annuitant 
died  on  the  2lBt  day  of  October,  the  action  hav- 
ing been  brought  by  his  administrator  to  re- 
cover the  proportionate  amount  of  the  an- 
nuity that  would  accrue  between  the  23d  of 
May  and  the  day  of  the  death  of  the  annuitant. 
It  was  held  that  the  action  could  be  main- 
tained. It  will  be  observed  that  this  was  not 
strictly  within  either  one  of  the  exceptions 
mentioned^  in  the  proposition  laid  down  by  the 
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court,  but  the  court  said:  "This  court,  recog- 
nizing that  It  is  pioneering  in  this  matter  in 
this  state,  prefers  to  lay  down  a  rule  for  the 
determination  of  this  case  which  seems  to  It  tai 
harmony  with  the  underlying  reasons  of  the 
exceptions  which  have  been  followed,  and  the 
statutes  which  have  been  passed;  and  that  is 
that  where  an  annuity  is  given  for  support  It 
is  apportionable.  The  necessity  of  support  Is 
recognized  by  the  express  provision  of  the  will, 
and  from  the  necessity  for  support  the  law  will 
Imply  an  intention  of  apportionment."  The 
court  proceeded  to  quote  from  and  approve 
what  was  said  by  the  master  of  the  rolls  in 
Atty.   Qen.   v.    Smythies,   16   Beav.   385. 

Where  a  will  provided  an  annuity  for  the 
maintenance  of  a  son  until  he  should  arrive 
at  the  age  of  twenty-one  years  or  die,  and  al»> 
provided  for  the  payment  of  such  sum  to  a 
daughter  as,  with  other  income  to  which  she 
was  entitled,  should  amount  to  the  same  as 
the  annuity  provided  for  the  maintenance  of 
the  son,  to  be  paid  to  her  during  the  son's 
minority,  it  was  held  that  the  son  was  en- 
titled to  a  proportional  part  of  his  annuity 
between  the  time  of  the  last  half-yearly  day 
of  payment  and  his  attaining  twenty-one,  and 
that  the  daughter  was  also  entitled  to  a  pro- 
portional payment  of  her  annuity  for  the  same 
space  of  time.    Welgall  v.  Brome,  6  Sim.  99. 

While  at  common  law  annuities  were  not 
apportionable,  there  were  two  exceptions  to  that 
general  rule,  namely  where  the  annuity  was 
given  by  a  parent  to  an  infant  child,  or  by 
a   husband   to    his    wife    living   separate   and 
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Grace  A.  MOWER,  Admrx.,  etc.,  of  Sarah  M. 
San  ford.  Deceased,  Appt,, 

V, 

Charles  H.  SANFORD,  Admr.,  etc.,  of  Glor- 
er  Sanford,  Deceased. 
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1.  An  annuity  to  tnke  effect  front  and 
after  tbe  deatli  of  tbe  donor  Is  pay- 
able, not  In  advance,  but  at  the  termination 
of  the  yearly  periods  commencing  with  his 
death. 

2.  An  annnlty  is  not  apportlonable, 
even  when  given  to  a  widow  In  lieu  of  dower ; 
to  that  her  death  pending  a  yearly  period 
will  terminate  all  claim  to  any  portion  of 
the  sum  which  would  have  become  payable 
at  the  termination  of  that  period. 

(March  8,  1004.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fairfield  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  enforce    payment    of   an    annuity.     Af- 
firmed, 
The  facts  are  stated  in  the  opinion. 
Jfr.  Cliarlea  K.  Buslit  for  appellant: 
In  the   construction   of  contracts   courts 
are  to  look  to  the  intent  of  the  parties,  and 
give  effect  to  that  intent,  if  it  can  be  done 
consistently  with  the  principles  of  law. 


Broum  v.  Slater,  16  Conn.  105,  41  Am. 
Dec.  136;  Calkins  v.  Locktoood,  16  Conn. 
286,  41  Am.  Dec  143. 

A  contract  should  be  enforced  as  the  par- 
ties intended  it;  otherwise  we  would  sub- 
stitute for  the  contract  which  the  parties 
did  m.ake.  one  that  they  did  not  make. 

Cotiing  v.  New  York  d  N,  B.  R,  Co.  M 
Conn.  171,  5  Atl.  851. 

The  general  intent  of  the  parties  in  this 
case  is  clearly  shown  by  the  objects  of  the 
contract  as  expressly  stated  in  the  contract 
itself.  These  objects  are  twofold:  (1)  To 
secure  to  the  plaintiff's  intestate  her  sup- 
port dunng  life,  or  so  long  as  she  should 
remain  the  widow  of  the  defendant's  intes- 
tate; (2)  to  protect  the  estate  of  the  de- 
fendant's intestate  from  the  widow's  claim 
of  dower.  A  fair  interpretation  of  the  iii- 
*tention  of  the  parties  as  shown  by  the  lan- 
guage of  the  instrument  is  that  the  widow 
was  entitled  to  the  first  payment  of  $1,000 
immediately  after  the  death  of  her  hus- 
band, and  to  the  subsequent  payments  at  the 
beginning  of  each  year  thereafter. 

Annuities  given  by  will  commence  at  the 
death  of  the  testator,  and,  though  the  first 
payment  be  postponed  a  year,  it  draws  in- 
terest from  the  time  of  his  death. 


apart  from  her.  Kearney  v.  Crulkshank,  117 
N.  Y.  96,  22  N.  E.  680,  Reversing  46  Hun,  210. 

Where  the  King  hy  Indenture,  in  pursuance 
of  an  act  of  Parliament,  granted  to  trustees 
for  hla  Queen  consort  an  annuity  to  commence 
from  his  death  and  to  continue  during  her  life, 
such  annuity  was  not  apportlonable;  and  a 
mandamus  will  not  lie  at  the  suit  of  the  trus- 
tee to  compel  the  lord^s  commissioners  of  the 
treasury  to  pay  to  the  trustee  a  portion  of  the 
annuity  equal  to  the  proportionate  time  which 
had  elapsed  from  the  time  of  the  last  pay- 
ment to  the  death  of  the  Queen  annuitant. 
The  court  said  that  Howell  v.  Hanforth,  2 
W.  Bl.  1016,  depended  upou  the  equitable  prin- 
ciple that  the  maintenance  of  Infants  Is  al- 
ways apportlonable.  The  court  further  said  that 
the  two  equitable  exceptions,  as  to  Infants  and 
married  women  living  separate  from  their  hus- 
bands. Instead  of  establishing  a  rule  that  annui- 
ties granted  for  maintenance  are  legally  appor- 
tlonable, confirms  the  contrary  rule.  Queen  v. 
Urds  Commissioners  of  the  Treasury,  16  Q.  B. 
357. 

See  also  Blight  v.  Blight,  51  Pa.  425 ;  Chase 
T.  Darby,  110  Mich.  314,  64  Am.  St.  Rep.  347, 
68  N.  W.  150 ;  Ke  Lackawanna  Iron  &  Coal  Co. 
37  N.  J.  Eq.  26 ;  Stewart  v.  Swalm.  13  Phlla. 
UJi,— infra,  II.  b,  1;  Earp's  Appeal,  28  Pa. 
368,  «tt/ro.   III. 

h.  Consideration  paeaing   from   annuitant. 


1.  In  lieu  of  dower. 

In  addition  to  those  already  mentioned,  an- 
other exception  has  been  forced  upon  thlp 
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arbitrary  rule,  visf,:  That,  where  an  annuity 
Is  created  and  accepted  In  lieu  or  bar  of  dow- 
er, the  annuity  will  be  apportioned;  the  rea- 
son being  that,  as  the  thing  for  the  surrender 
of  which  the  annuity  Is  given  and  received 
would  obtain  and  remain  during  the  life  of  the 
person  entitled  to  It,  so  should  the  annuity 
which  takes  the  place  of  it. 

Where  a  wife  accepts  a  devise  or  bequest 
of  an  annuity  In  lieu  of  her  dower  In  the  es- 
tate disposed  of  by  the  will  which  contains  such 
bequest,  and  dies  ten  months  after  the  last 
payment,  her  executor  may  recover  the  appor- 
tioned part  of  the  annual  sum  as  due  at  her 
death.  The  reason  for  this  was  said  by  the 
court  to  be  that  "dower  lasts  during  the  life 
of  a  widow,  and  It  would  be  strange  that  what 
Is  accepted  Instead  of  it  should  not  last  as 
long.  It  would  be  strange  that  what  Is  glvf>n 
to  maintain  a  child,  though  payable  at  speci- 
fied periods,  or  to  support  a  wife  separated 
from  her  husband,  should  each  run  on  to  the 
time  of  the  death,  and  a  like  provision  for  a 
widow  should  determine  before  her  death.  De- 
bility, sickness,  increased  expense,  and  addi- 
tional wants  often  precede  death,  and,  on  the 
ground  of  Intention,  no  testator  ever  designed 
that  the  last  hours  of  his  widow,  and  her  fu- 
neral, should  depend  on  charity."  The  court 
further  said  that  as  she  might  always  reject  the 
devise,  and  claim  her  dower,  and  her  title  to  the 
bequest  depends  upon  her  giving  up  her  dow- 
er, which  would  last  until  her  death ;  she 
might  be  considered  purchaser  of  the  annuity 
until  the  same  period,  when  her  dower  would 
cease.  Gheen  v,  Osbom,  17  Serg.  &  R.  171. 
40 
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Bartleii  v.  Slater,  53  Conn.  102,  55  Am. 
Rep.  73,  22  Atl.  678;  1  Swift's  Digest,  455. 

If  a  contract  admits  of  more  than  one 
construction,  one  of  which  will  render  it 
inefiicacious  or  nullify  it,  that  construction 
should  be  adopted  which  will  carry  it  into 
effect. 

Broum  T.  BUUer,  16  Conn.  193,  41  Am. 
Dec.  136. 

This  is  an  antenuptial  contract,  and 
should  be  liberally  construed. 

Matney  v.  Linn,  50  Kan.  615,  54  Pac.  668; 
Kennedy  y.  Kennedy,  150  Ind.  636,  50  N.  E. 
756;  Ditaon  y.  Diteon,  85  Iowa,  283,  52  N. 
W.  203;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1240. 

The  law  extends  the  exceptions  to  the  gen- 
eral  rule  respecting  annuities  to  cases  in 


which  annuities  are  given  for  the  support  of 
widows  or  in  lieu  of  dower. 

1  Am.  &  Eng.  Enc  Law,  pp.  595,  596, 
3  Perry,  Tr.  5th  ed.  S  556;  Re  Lackuwanna 
Iron  d  Coal  Co.  37  N.  J.  Eq.  26;  Blight  v. 
Blight,  51  Pa.  420;  Re  Cushing,  58  Vt.  393; 
Rhode  Island  Hospital  Trtist  Co,  v.  Harr'm, 
20  R.  I.  163,  37  Atl.  701;  Story,  Eq.  Jur. 
33th  ed.  p.  489;  Hill,  Trustees,  p.  385;  Wil- 
son's Appeal,  108  Pa.  346,  56  Am.  Rep. 
214;  Qhcen  y.  Osbom,  17  Serg.  &  R.  171. 

Messrs.  Stoddard,  Marali,  *  Board- 
many  for  appellee: 

The  ordinary  and  natural  meaning  of  a 
direction  by  one  person  to  pay  to  another  a 
specified  sujn  annually,  or  ''each  year,''  is 
that  the  specified  sum  is  to  be  paid  in  an 
annual  or  yearly  payment. 


While  it  is  the  general  rule  that  annuities 
whether  created  inter  vivos  or  by  will,  are  not 
apportlonable  in  respect  of  time,  an  exception 
has  been  allowed  in  case  of  an  annuity  given 
in  lieu  of  dower,  the  reason  for  the  exception, 
being  that,  as  dower  lasts  during  the  life  of  tbe 
widow,  what  is  given  in  its  place  should  last 
the  same  length  of  time.  The  case  was  the 
very  common  one  of  a  bequest  of  an  annuity 
to  a  widow,  and  the  question  arose  between 
her  executor  and  the  trustee  of  the  original 
will,  whether  the  former  should  receive  an  ap- 
portionment of  the  annuity  for  the  period  be- 
tween the  day  of  payment  thereof  and  the  date 
of  her  decease.  Rhode  Island  Hospital  Trust 
Co.  v.  Harris,  20  R.  I.  160,  87  Atl.  701.  To 
the  same  effect.  Re  Cushing,  58  Vt  393,  6  Atl. 
186. 

In  Re  Lackawanna  Iron  ft  Coal  Co.  37  N.  J. 
Eq.  26,  the  wife  had  joined  in  a  conveyance 
of  real  property  to  bar  her  dower,  and  part  of 
the  consideration  of  her  release  was  the  agree- 
ment to  pay  the  annuity  to  her  for  life,  in 
case  she  should  outlive  her  husband,  and  it 
was  held  that  the  annuity  was  a  provision  for 
support,  and  it  was  not  to  be  supposed  that  it  was 
Intended  that  the  annuitant  should  be  liable  to 
lose  the  benefit  of  the  provision  for  the  year  in 
case  she  should  not  live  until  the  end  of  that  pe- 
riod, and  that  the  annuity  in  that  case  was 
apportlonable,  and,  consequently,  that  her  ad- 
ministrator was  entitled  to  a  proportionate 
part  for  the  period  in  question. 

While  the  authorities  prove  the  general  rule 
of  law  to  be  that  apportionment  is  not  made 
of  rents,  dividends,  annuities,  and  other  pe^ 
rlodlcal  payments  becoming  due  at  fixed  inter- 
vals, but  only  of  sums  accruing  de  die  in  diem, 
the  same  authorities  establish  an  exception  to 
the  general  rule  m  favor  of  dower,  and  some- 
times for  the  maintenance  of  a  wife  or  child. 
Blight  V.  Blight,  51  Pa.  425.  In  this  case  the 
annuity  was  in  lieu  of  dower,  and  the  court 
held  that  it  lasted  as  long  as  dower  would  have 
lasted,  which   is  to  the  last  day  of  life. 

The  last  four  caises  are  cited  with  disap- 
proval in  Mower  v.  Sanfobd. 

Where  a  testator,  after  making  other  provi- 
sions for  his  wife,  bequeathed  to  her  a  sum 
payable  annually  on  the  1st  of  March,  and 
stated  that  the  provisions  of  his  will  in  favor 
of  his  wife  were  in  lieu  of  dower,  and  he  died 
in  August,  the  wife  was  entitled  to  a  propor- 
tionate amount  accruing  from  the  time  of  his 
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death  to  the  1st  of  March  then  next  following, 
but  was  not  entitled  to  be  paid  the  sum  until 
the  latter  date.  M'Lemore  t.  Blocker,  Harp. 
Eq.  272. 

In  Sweigart  y.  Prey,  8  Serg.  ft  R.  299,  It  ap- 
peared that  a  testator  had  devised  his  real 
estate  to  his  wife  during  her  widowhood,  and 
directed  that  after  her  death  it  should  be  sold 
and  the  proceeds  divided  among  his  children; 
and  it  was  afterwards  agreed  between  the  wid- 
ow and  the  heirs  and  legal  representatives  that 
the  real  estate  should  be  sold,  which  was  con- 
summated, and,  as  a  consideration  for  her  con- 
veyance, the  purchaser  executed  a  lx>nd,  a  part 
of  the  condition  of  which  was,  he  should  pay 
the  interest  on  a  certain  sum  to  the  widow  dur- 
ing her  natural  life  on  the  1st  day  of  April 
yearly.  In  an  action  by  the  administrator  of 
the  widow  against  the  obligor  in  the  bond  the 
court  held  that,  the  consideration  of  the  bond 
being  the  life  interest  of  the  wife  in  the  tract 
of  land  purchased  by  the  defendant,  the  clear 
intent  was  that  the  interest  should  be  paid 
to  the  widow  during  her  life  and  cease  imme- 
diately upon  her  death,  and  the  only  effect  of 
not  apportioning  the  amount  for  the  time  be- 
tween the  last  payment  by  the  defendant  and 
the  day  of  her  death  would  be  that  It  would  be 
pocketed  by  the  defendant,  as  the  heirs  could 
have  no  pretense  to  it,  and  that  in  equity.  In  a 
contract  like  this,  the  interest  accrues  from 
day  to  day. 

In  Parker  v.  Seeley,  66  N.  J.  Eq.  110,  38  Atl. 
280,  it  appeared  that  the  widow,  who  was  en- 
titled to  an  annuity,  died  during  the  first  year, 
and  her  representative  claimed  that  he  was 
entitled  to  the  whole  yearly  sum ;  but  the  court 
held  that  he  was  only  entitled  to  that  part  of 
the  annuity  for  the  year  in  which  she  died 
that  had  accrued  at  the  time  of  her  death. 

A  bond,  the  consideration  of  which  is  the  re- 
lease by  a  widow  of  her  right  of  dower,  which 
is  payable  on  a  certain  day  In  each  year,  is  an 
annuity,  and  as  such  is  not  subject  to  appor- 
tionment Tracy  v.  Strong,  2  Conn.  659.  In 
this  case  It  was  admitted  that  there  was  an 
arrearage  of  annuity  which  had  become  due 
on  the  certahi  day  previous  to  the  death  of  the 
widow.  The  defendant  had  tendered  the  amount 
up  to  that  day,  and  the  claim  of  the  plaintiff 
was  that  he  was  entitled  to  recover,  as  the  per- 
sonal representative  of  the  widow,  a  propor- 
tion of  the  amount  of  that  sum  to  the  date 
of  her  death.    The  court  held  that  thia  was  not 
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Kearney  v.  CntikahanJc,  117  N.  Y.  00,  22 
K.  E.  580;  Dartleti  v.  Slater,  53  Conn.  107, 
55  Am.  Rep.  73,  22  Atl.  678;  1  Bouvier, 
Diet.  Rawle's  ed.  Annuity;  2  Am.  &  £ng. 
Enc.  Law,  2(1  ed.  p.  387. 

Since  the  contract  names  no  date  for  the 
pavuient  of  the  annuity,  it  is  due  at  the  end 
of  one  year  from  the  death  of  the  testa- 
tor. 

BartUtt  V.  Slater,  63  Conn.  107,  55  Am. 
Rei).  73,  22  Atl.  678;  Wiggin  v.  Sweti,  G 
Met.  201,  39  Am.  Dec,  716;  Kearney  t. 
Cruxkshank,  117  N.  Y.  »5,  22  N.  E.  580;  2 
Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  402;  o 
Kedf.  WUls,  180;  Oihson  v.  Bott,  7  Ves.  Jr. 
05. 

Since  the  annuity  was  not  due  until  June, 
1903,  and  the  annuitant  died  in  January, 


1003,  nothing  is  owing  from  the  defendant. 
1  Story,  Eq.  Jur.  §  470;  2  Am.  &,  Eng. 
Enc.  Law,  2d  ed.  p.  400 ;  2  Cyc.  Law  &  Proc. 
468;  Wiggin  v.  Sv^ett,  6  Met.  201,  39  Am 
Dec.  716;  yehU  v.  Bauer  (Iowa)  93  N.  W. 
346;  Tracy  v.  Strong,  2  Conn.  659;  Ex  pario 
Smyth,  1  Swanst.  338,  note. 

Hall,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  complaint  in  this  action  alleges  these 
facts:  On  the  11th  of  November,  1869,  the 
following  agreement,  under  seal,  was  en< 
tered  into,  in  this  state,  between  Glover 
Sanford,  party  of  the  first  part,  and  Sarah 
M.  Smith,  party  of  the  second  part:  ",  .  . 
Whereas  tlie  said  parties  contemplate  mar- 
riage, now  prior  thereto  and  in  considera- 


BO,  and  that  the  tender  was  a  good  defense  to 
the  action.  The  court  said :  "The  annuitant 
waa  not  a  feme  covert  when  the  bond  was  giv- 
en, and  maintenance  was  out  of  the  question. 
.  .  .  Having  an  estate  In  dower,  she  dis- 
posed of  it  In  consideration  of  the  annuity ; 
which  is,  therefore,  neither  more  nor  less  than 
the  purchase  money  for  an  estate  sold." 
This  case  is  cited,  approved,  and  followed  in 
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In  Queen  v.  Lords  Commissioners  of  the 
Treaaurj,  16  Q.  B.  357,  8itj»ra,  II.,  it  was  urged 
that  the  annuity  should  he  apportioned  by  rea- 
son of  the  language  of  the  grant,  by  which  it 
was  said  to  be  "in  lieu  of  dower,"  but  the 
conrt  said  that  the  effect  of  the  grant  must 
depend  upon  the  power  contained  in  the  act 
of  Parliament ;  and  further,  that  an  annuity 
granted  in  the  same  way  to  a  Jointress  in  bar 
of  dower  does  not  admit  of  apportionment. 

Although  an  agreement  made  upon  a  valua- 
ble consldei-atlon  by  a  son,  to  pay  to  his  fath- 
er a  certain  sum  in  each  and  every  year  as  long 
as  the  father  should  live,  is  an  annuity,  and 
ss  BQch  it  is  not  apportionable,  the  exceptions 
generally  recognized  are  where  the  annuity  is 
granted  to  a  married  woman  living  separate 
from  her  husband,  and  for  the  maintenance 
of  minors.  In  each  case  it  is  based  upon  a 
supposed  necessity  growing  out  of  their  want 
of  capacity  to  contract,  and  in  some  jurisdic- 
tions it  has  been  extended  to  annuities  given  in 
lieu  of  dower,  or  to  widows.  Chase  v.  Darby, 
110  Mich.  314,  64  Am.  St.  Rep.  347,  68  N.  W. 
159. 

In  Stewart  v.  Swalm,  13  Phila.  185,  the 
court  said :  **The  rigor  of  the  common-law  rule 
against  the  apportionment  of  rents,  annuities, 
and  other  periodical  payments,  in  respect  of 
time,  has  frequently  beeu  the  subject  of  com- 
ment by  legal  writers,  and  Its  harshness  has 
^n  to  some  extent  ameliorated  In  modern 
times  by  the  recognition  of  certain  well-de- 
fioed  exceptions,  as,  in  cases  where  an  annuity 
la  given  In  lieu  of  dower,  or  for  the  separate 
niaintenance  of  married  women,  or  for  the 
support  of  children,  or  where  it  consists  of  In- 
terests or  of  other  sums  accruing  de  die  in 
diem.  In  England  the  rule  has  been  cut  up  and 
abrogated  by  the  statute  of  apportionment,  4 
Wm.  IV.  chap.  22,  which  enacts  that  all  rents, 
annuities,  pensions,  dividends,  moduses,  compo- 
sitions, and  other  payments  due  at  a  fixed  pe- 
riod, shall  be  apportioned,  so  that  on  the  death 
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of  the  person  interested  therein  his  executor 
shall  be  entitled  to  his  proportion  of  such 
payments.  We  have  no  similar  statute  In  Penn- 
sylvania, so  that  the  rule  remains  as  at  com- 
mon law,  modified  only  by  the  exceptions. which 
have  been  referred  to." 

See  same  case  aupra,  I. ;  Cincinnati  v.  Stro- 
brldge,  7  Ohio  N.  P.  532,  supra,  II.  a;  Mc- 
Keen*s  Appeal,  42  Pa.  479,  infra.  III. 

2.  Other  consideration. 

But  in  Helzer  v.  Helser,  71  Ind.  526,  36  Am. 
Rep.  202,  it  was  held  that  where  a  son  for  a 
valuable  money  consideration  entered  into  a 
written  agreement  with  his  father  to  pay  him 
an  annual  sum  for  his  support  during  life, 
on  a  specified  day  in  each  year,  the  sum  thus 
to  be  paid  comes  clearly  within  the  definition 
of  an  annuity,  and,  the  father  having  died 
twenty  days  prior  to  the  day  on  which  his  an- 
nuity for  that  year,  If  he  had  continued  in  life, 
would  have  become  due  and  payable  by  the 
son,  the  admmlstratriz  of  the  father  cannot 
recover  of  the  son  for  any  amount  subsequent 
to  the  day  of  payment  next  previous  to  the 
death  of  the  annuitant,  as  there  cannot  be, 
under  any  rule  of  law  or  equity,  any  apportion- 
ment of  the  annuity,  in  favor  of  the  admin- 
istratrix, proportioned  to  the  time  which 
elapsed  between  such  next  preceding  day  of 
payment  and  the  day  of  the  decease  of  the  an- 
nuitant Neither  the  fact  that  the  annuity 
was  created  by  an  agreement  made  for  a  "val- 
uable money  consideration,"  or  the  other  fact 
that  it  was  for  the  support  of  the  annuitant; 
either  of  which  nas  been  held  almost  univer- 
sally as  sufficient  to  raise  an  exception  to  the 
general  rule,  and  support  an  apportionment, — 
seems  to  have  been  considered  or  discassed  in 
the  opinion. 

And  in  Chase  v.  Darby,  110  Mich.  314,  64 
Am.  St.  Rep.  347,  68  N.  W.  159,  it  was  decided 
that  an  agreement  made  upon  a  valuable  con- 
sideration by  a  son,  to  pay  to  his  father  a 
certain  sum  in  each  and  every  year  as  long 
as  the  father  should  live,  is  an  annuity,  and 
as  such  it  is  not  apportionable.  In  this  case 
the  court  admitted  that  there  were  exceptions 
recognized  where  the  annuity  is  granted  to 
a  married  woman  and  for  the  maintenance  of 
minors,  and  said  that  In  such  case  it  Is  based 
upon  a  supposed  necessity  growing  out  of 
their  want  of  capacity  to  contract.     It  wor.ld 
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tion  thereof  said  party  of  the  first  part  hath 
given  and  doth  hereby  give  to  said  party  of 
the  second  part  the  sum  and  estate  of  one 
thousand  dollars  lawful  money  of  the  Unit- 
ed States,  annually,  so  long  as  she  shall  re- 
main his  widow,  by  way  of  jointure,  as  a 
provision  for  her  support  during  life,  the 
same  to  take  effect  from  and  after  the  death 
of  her  said  husband,  the  said  party  of  the 
first  part,  and  to  be  in  bar,  and  in  full  sat- 
isfaction and  discharge  of  all  the  claim  of 
said  party  of  the  second  part  for  dower  in 
the  estate  of  her  said  husband.  And  said 
party  of  the  second  part  hereby  accepts  and 
receives  said  sum  and  estate  of  one  thou- 
Hand  dollars  lawful  money  of  the  United 
States,  annually,  so  long  as  she  shall  re- 
main the  widow  of  said  party  of  the  first 
part,  the  same  to  take  effect  from  and  after 
the  death  of  my  said  husband,  by  way  of 
joiiiture.  for  the  support  of  me,  the  said 
party  of  the  second  part,  during  life,  and 
the  same  to  be  in  bar  and  in  full  satisfac- 
tion and  dlbcharge  of  all  my  claim  to  dower 
in  the  estate  of  my  said  husband  pursuant 
to  the  provisions  of  the  statute  in  such  case 


made  and  provided.  .  .  .**  Said  persons 
afterwards  married,  and  both  died  intestate, 
— Glover  Sanford  on  the  31st  of  May,  187B, 
and  Ids  widow,  Sarah  M.  Sanford,  on  the 
30th  of  January,  1903.  The  plaintiff  is  the 
administratrix  of  the  estate  of  th«  widow; 
and  the  defendant,  administrator  of  the  es- 
tate of  Glover  Sanford.  After  the  death  of 
Glover  Sanford,  the  defendant  paid  to  bis 
widow,  luder  said  agreement,  $1,000,  in  in- 
stalments of  varying  amounts,  between  Oc- 
tober, 1878,  and  June  2,  1879,  and  on  or 
about  the  2d  of  June  of  each  year  thereafter 
paid  her  the  sum  of  $1,000;  making  the  last 
payment  on  the  2d  of  June^  1902.  He  has 
refused  to  make  any  payment  to  the  plain- 
tiff under  said  contract  since  the  death  of 
Sarah  M.  Sanford. 

Upon  her  appeal  fro^  .the  judgment  of 
the  trial  court  sustaining  the  defendant *» 
demurrer  to  the  complaint,  the  plaintiiT 
makes  two  claims:  First,  that,  by  tiie 
terms  of  the  contract,  upon  the  death  of 
Glover  Sanford,  May  31,  1878,  the  annuity 
for  the  first  year  became  payable  to  ihe 
widow  immediately,  and  for  each   succeed- 


seem  that  these  two  are  the  only  cases  which 
decide  that  an  annuity  based  upon  a  valuable 
consideration,  and  providing  for  maintenance 
and  support,   is  not  apportlonable. 

III.  Special  iMtanoet, 

Under  a  provision  In  a  will  giving  to  a  wife, 
in  lieu  of  dower,  the  yearly  dividend  of  the  in- 
terest of  the  testator  in  a  business,  and  pro- 
viding that  If,  at  any  time  during  her  life, 
the  income  from  the  business  should  be  less 
than  a  certain  sum,  the  difference  should  be 
made  good  from  some  other  property  belonging 
to  his  estate,  an  apportionment  of  dividends 
which  exceed  in  amount  the  sum  certain  men- 
tioned a^  between  the  widow  and  the  other  ben- 
eficiaries will  not  be  permitted.  McKeen's  Ap- 
peal, 42  Pa.  479. 

In  Earp*s  Appeal,  28  Pa.  308,  the  testator 
devised  and  bequeathed  the  residue  of  his  es- 
tate, consisting  in  part  of  stock  in  a  man- 
ufacturiDj;  company,  upon  which  large  surplus 
profits,  above  the  current  dividends,  had  accu- 
mulated for  several  years  before  his  death,  and 
continued  to  accumulate  thereafter, — to  his  ex- 
ecutors in  trust,  to  collect  the  rents,  income, 
and  interest,  and  to  pay  it  to  his  children ; 
and  it  was  claimed  on  the  part  of  the  executors 
that  none  of  the  accumulations  should  be  dis- 
tributed, whether  they  accumulated  before  or 
after  the  death  of  the  testator.  On  the  other 
hand,  the  beneficiaries  claimed  that  all  the 
accumulations  should  be  treated  as  income  and 
distributed  to  them.  The  court  held  that  both 
were  in  error  in  part,  and  that  the  accumula- 
tions up  to  the  death  of  the  testator  formed 
a  part  of  the  corpys  of  his  estate,  but  that  the 
accumulations  thereafter  must  be  treated  as  in- 
come, and  as  to  which  the  beneficiaries  were 
entitled  to  distribution.  In  so  holding  the 
court  said:  "It  is  true  that  there  is  a  gen- 
eral i-ule  of  law  which  forbids  apportionment 
in  respect  of  time  in  cases  of  periodical  pay- 
ments becoming  due  at  fixed  intervals.  But 
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this  rule  is  founded  on  convenience,  and  not  on 
the  eguitabie  rights  of  the  parties  in  Interest. 
It  is  therefore  subject  to  exceptions  wherever 
the  purposes  of  Justice  require  the  correction 
of  injuries  arising  from  the  uniformity  of  the 
law.  The  Instances  of  this  are  numerous." 
The  court  thereupon  instanced  the  case  of  a 
debt  secured  by  a  bond  or  mortgage  which  is 
expressly  made  payable  half  yearly.  It  may  te 
apportioned  because  the  interest  Is  earned  from 
day  to  day.  Also  annuities  for  the  maintenance 
of  infants,  or  of  married  women  living  separate 
from   their  husbands,   or   for   "tabling**  a  son. 

In  Truefltfs  Estate,  14  W.  N,  C.  242,  the  de- 
cedent gave  one  half  the  income  of  her  estate, 
consisting  of  bonds  and  mortgages  of  certain 
real  estate,  and  loans  and  bonds  of  private  cor- 
porations on  which  the  interest  was  payablf 
semi-annually,  to  her  husband  for  life,  and 
the  other  half  to  her  daughter,  and  after  the 
death  of  her  husband  the  whole  Income  to  her 
daughter.  It  was  held  that  the  semi-annual 
income  of  all  these  securities  should  be  ap- 
portioned between  the  executrix  of  the  husband 
and  the  daughter.  It  was  the  opinion  of  the 
court  in  this  case  that  the  obligations  of  mu- 
nicipal and  other  corporations  would  be  treated 
as  those  of  an  individual  citizen,  and  that 
there  was  no  difficulty  in  making  the  appor 
tionment. 

A  tenant  for  life  had  granted  an  annuity  to 
another,  which  was  created  a  rent  charge  npon 
certain  lands,  the  same  to  be  paid  on  half-year- 
ly days  during  the  life  of  the  grantor  as  Iodr 
as  the  annuitant  should  live,  with  a  proviso 
that,  if  the  annuitant  should  die  between  or 
in  the  Interval  of  the  two  half-yearly  days  of 
payment,  such  portion  of  the  annuity  as  should 
be  in  proportion  to  the  time  which  should  bare 
elapsed  prior  to  the  decease  of  the  annuitant 
should  be  paid  to  her  personal  representatives, 
and  the  grantor,  life  tenant,  died  during  the 
life  of  the  annulUnt  It  was  held  that  the 
latter  was  not  entitled  to  have  the  annuity 
apportioned,  and  have  a  charge  upon  the  lands 
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in«,'  year  became  payable  in  adyanoe,  and 
that  the  plaintiff,  as  her  administratrix,  is 
therefore  entitled  to  recover  the  full  amount 
of  the  unpaid  annuity  for  the  last  year, 
commencing  May  31,  1902;  second,  that  if 
the  annuity  did  not  become  payable  until 
the  end  of  each  succeeding  year,  after  the 
death  of  Glover  Sanford,  the  plaintiff  is  en- 
titled to  recover  a  propoiiionate  part  of  tlj*? 
annuity  for  the  last  year,  for  the  period  be- 
twoeu  the  dale  of  the  last  payment^  June  2, 
1902,  and  the  date  of  the  death  of  the 
widow,  January  30,  1903. 

An  annuity,  from  the  meaning  of  the 
word,  is  a  sum  payable  annually,  unless  the 
language  of  the  instrument  creating  it  may 
properly  be  construed  as  providing  a  dif- 
ferent time  of  payment.  By  the  agreement 
before  us,  the  annuitant  is  expressly  given, 
and  expressly  contracts  to  receive,  the  sum 
of  $1,000  "annually,"  so  long  as  she  shall 
remain  the  widow  of  the  grantor.  The 
word  "annually,"  as  thus  used,  not  only  de- 
notes the  amoimt  to  be  paid,  but  the  time 
ot  payment.  Kearney  v.  Cruikahankf  117 
N.  Y.  99,  22  N.  E.  680.    It  means,  not  only 


that  the  annuitant  is  to  receive  the  sum  of 
$1,000  for  each  year,  but  that  that  sum  is 
to  be  paid  to  her  each  year.  An  agreement 
to  pay  a  fixed  sum  annually,  or  each  year, 
in  the  absence  of  language  modifying  the 
ordinary  meaning  of  these  terms,  cannot 
fairly  be  construed  as  a  promise  to  pay  ftucli 
sum  annually  in  advanoe,  or  at  the  com- 
mencement of  each  year.  A  contract  for  the 
payment  of  money  in  fixed  instalments,  con- 
taining no  other  provision  for  the  time  of 
payment  of  such  instalments  than  that  they 
are  to  be  paid  annually,  is  lawfully  per- 
formed by  the  payment  of  a  single  instal- 
ment at  the  end  of  each  year.  The  words 
of  the  agreement,  "the  same  to  take  effect 
from  and  after  the  death  of  her  said  hus- 
band," do  not  describe  the  time  of  the  pay- 
ment, but  the  event  which  brings  the  an- 
nuity into  existence, — the  time  from  which 
It  begins  to  run.  Simmana  v.  Hubbard,  50 
Conn.  574-676.  "If  an  annuity  is  given  by 
will,  it  will  commence  immediately  after 
the  testator's  death,  and  the  first  paymeuc 
shall  be  made  at  the  expiration  of  a  year 
from  that  event."     1  Swift's  Digest,  p.  455. 


for  an  amount  proportionate  to  the  time  be- 
tween the  last  payment  and  the  death  of  th« 
life  tenant,  the  crrantor.  It  was  admitted,  dur- 
ing the  arcrument  by  connsel  on  each  side,  that 
the  case  did  not  fall  within  the  apportionment 
act.  Alluding  to  this  admission,  the  master 
of  the  rolls  said  that  the  reason  for  it  was 
on  the  ground  stated  in  0  Jarman*s  Precedents, 
p.  578,  note,  and  Shelford  on  the  Real  Prop- 
erty Statutes,  5th  ed.  p.  484,  where  It  was  laid 
down:  "It  has  been  doubted  whether  an  an- 
nnity  payable  on  certain  days,  as  half  yearly 
or  quarterly,  determinable  on  the  death  of  the 
grantor,  would  come  within  this  act,  which 
enables  the  annuitant  to  recover  the  apportion- 
ment, when  the  entire  portions  of  which  such 
apportioned  parts  form  parts,  ahall  become  due 
and  payable ;  because,  if  the  annuity  ceased  by 
the  death  of  the  grantor,  on  any  other  day 
than  that  appointed  for  payment,  the  entire 
portion  would  never  become  payable.  It  has 
therefore  been  very  properly  recommended  that 
the  usual  apportionment  clause  in  the  arrant 
of  8uch  an  annuity  should  be  retained."  The 
master  of  the  rolls  further  said  that  he  did  not 
feel  called  upon  to  decide  that  point,  as  it 
had  been  admitted  by  counsel.  Leathley  v. 
Trench,  8  Ir.  Ch.  Rep.  401. 

In  Paton  v.  Sheppard,  10  Sim.  186,  it  was 
held  that,  where  a  life  tenant  of  stock  died  on 
the  day  when  the  half  year's  dividends  became 
due,  the  dividends  belonged  to  his  administra- 
tor, as  they  formed  a  part  of  his  personal  es- 
tate. The  court  aald  that  the  case  would  be 
different  in  the  case  of  rent  reserved  on  a  lease, 
for  there  the  rent  would  not  be  due  until  the 
fall  day  on  which  it  became  due  had  expired, 
whereas  the  dividends  on  the  stock  were  due 
as  soon  as  the  day  commenced.  To  the  same 
effect,  Robinson  v.  Robinson,  2  Ir.  C.  L.  Rep. 
370. 

lY.  Interest. 

The  allowance  of  Interest  on  the  amount 
due  for  arrearages  of  an  annuity  is  discre- 
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tionary,  where  the  annuity  is  for  a  widow's 
maintenance,  and  prompt  payment  is  necessary 
to  her  comfortable  support  (Beeson  v.  Elliott, 
1  Del.  Ch.  j3G8 ;  Addams  v.  Hefferman,  9  Watts. 
529)  ;  or  m  lieu  oC  dower  (Elliott  v.  Beeson. 
1  Harr.  [Del. J  106;  Houston  v.  Jamison,  4 
Uarr.  [Del.]  330;  Seitxinger's  Estate,  170  Pa. 
531,    82    Atl.    1101). 

But  in  Isenhart  v.  Brown,  2  Edw.  Ch.  347, 
it  was  held  that  where  the  payments  due  on  an 
annuity  had  been  allowed  to  fall  in  arrears  no 
hiterest  was   payable  on   such    arrears. 

Where  an  annuity  was  to  be  paid  in  pork 
and  corn,  delivered  at  a  particular  place,  the 
value  of  which  was  to  be  ascerUined  by  testi- 
mony, and  in  the  absence  of  any  satisfactory 
proof  of  a  demand  at  the  place  where  it  was 
to  be  paid,  or  of  an  agreement  to  dispense  with 
such  demand,  and  convert  the  same  into  money, 
— ^no  interest  should  have  been  allowed  on  the 
arrears  thereof.  Philips  v.  Williams,  5  Gratt 
259. 

y.  Conclusion, 

In  England,  and  in  some  of  the  states,  stat- 
utes have  been  enacted  abrogating  the  common- 
law  rule.  These  statutes  are  very  comprehen- 
sive, and  Include  all  cases  where  fixed  and  cer- 
tain amounts  are  made  payable  at  fixed  and 
certain  times  or  periods.  In  some  of  the  states, 
however,  the  old  rule  still  prevails,  and  while, 
as  has  been  seen,  there  are  some  differences  be- 
tween the  several  Jurisdictions  as  to  when 
and  what  exceptions  prevail,  the  decisions  are 
unanimous  that  they  do  so  In  the  instance  of 
an  annuity  given  for  the  maintenance  of  minor 
children,  and  of  a  wife  living  separate  from 
her  husband.  And  the  weight  of  authority  Is 
in  favor  of  the  apportionment  of  an  annuity 
created  and  accepted  in  lieu  of  dower.  And 
the  trend  of  decision  is  in  favor  of  extending 
the  exception  to  any  case  where  the  annuity 
is  made  for   the  purpose  of  maintenance  and 


support. 


P.  H.  V. 
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In  Bartlett  v.  Slater,  53  Conn.  102-107,  55 
Am.  Rep.  73,  22  Atl.  678,  an  annuity  is  de- 
fined as  "a  yearly  payment  of  a  certain  sum 
of  money/'*  etc.;  and  it  is  said  in  that  case 
(citing  3  Redf.  Wills,  ISC) ;  "In  case  of  an 
annuity  bequeathed,  it  begins  from  the 
death  of  tlie  testator,  and  the  first  payment 
becomes  due  in  one  year  thereafter."  And 
again  (citing  Gibson  v.  Bott,  7  Ves.  Jr.  96) : 
"If  an  annuity  is  given,  the  first  payment  is 
payable  at  the  end  of  the  year  from  the 
death."  T]ie  claim  that  the  annuity  yraa 
payable  in  advance  cannot  be  upheld. 

As  the  annuitant  died  before  the  end  of 
the  year  following  the  last  payment,  made 
in  Jime,  1002,  may  her  administratrix  re- 
cover a  part  of  the  sum  of  $1,000  proportion- 
ate to  the  part  of  that  year  which  had  ex- 
pired at  the  time  of  the  death  of  the  an- 
nuitant, in  January,  1003  T  We  think  this 
question  Js  very  clearly  answered  in  Tracy 
V.  Strong,  2  Conn.  659,  which,  in  its  princi- 
pal features,  closely  resembles  the  present 
action.  In  that  case,  as  in  this,  the  ad- 
ministratrix of  an  annuitant  claimed  to  re- 
cover a  fractional  part  of  the  annuity  pro- 
portionate to  the  time  which  had  intervened 
between  the  fixed  time  of  payment  and  the 
date  of  the  annuitant's  death.  It  was 
urged  there  that,  as  the  annuity  was  a  pro- 
vision for  a  widow  in  lieu  of  her  dower,  it 
was  an  exception  to  the  general  rule  that 
an  annuity  was  not  apportionable.  The 
court  overruled  the  plaintiff's  claim,  and, 
in  the  opinions  by  Chief  Justice  Swift  and 
Judge  Crould,  held  that  the  only  two  excep- 
tions introduced  by  courts  of  equity  to  the 
fully  settled  common-law  rule  that  there 
can  be  no  apportionment  of  an  annuity  in 


respect  of  time  were  "where  an  annuity  ia 
payable  by  way  of  maintenance  to  an  infant 
or  feme  covert,  who,  by  reason  of  thctir  IcgAk 
disabilities,  might  be  unable  to  procure 
credit  for  necessaries  if  payment  for  them 
depended  upon  their  living  till  the  annuity 
should  by  the  common  rule  become  payable," 
The  prei^nt  case  docs  not  come  within  these 
exceptions,  since  Mrs.  Sanford,  after  the 
death  of  her  husband,  was  under  no  legal 
disability  to  contract.  In  England,  and  in 
Massachusetts,  Kliode  Island,  and  New 
York,  annuities  are  by  statute  made  ap- 
portionable in  respect  of  time.  In  some 
jurisdictions  the  exceptions  to  the  oommon- 
law  rule  against  apportionment  have  been 
extended  to  include  an  annuity  given  to  a 
widow  in  lieu  of  dower,  upon  the  ground 
that  the  annuity  is  necessary  for  the  sup- 
port of  a  widow  until  her  death,  or  for  tlie 
reason  that  that  which  is  given  in  the 
place  of  dower  should  last  as  long  as  that 
for  which  it  is  given.  Re  Lackawanna  Iron 
d  Coal  Co.  37  N.  J.  £q.  26 ;  Re  Gushing,  58 
Vt.  393,  5  Atl.  186;  Rhode  Island  Hospital 
Trust  Co.  V.  Harris,  20  R.  I.  103,  37  Atl. 
701;  Blight  v.  Blight,  51  Pa.  420.  But  the 
rule  as  laid  down  in  Tracy  v.  Strong,  per- 
haps fully  imderstood  by  the  parties  to  the 
present  contract  ^hen  it  was  drav^Ti,  has 
been  so  long  recognized  as  the  established 
law  of  this  state  that,  if  it  is  to  be  changed, 
or  the  exceptions  to  it  extended,  it  should 
be  done  by  the  legislature,  rather  than  by 
the  courts. 

There  is  no  error. 

The  other  Judges  concur. 
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^Tliat  part  of  cliapter  207,  p.  487,  of  tbe 
Laws  of  1897  (Qen.  Stat.  1901,  chap.  115) 
which  provides  that,  whenever  persons  de- 
siring to  remove  any  tract  of  land  from  the 
corporate  limits  of  a  city  shall  petition  for 
sach  removal,  it  shall  be  made,  provided  that 

^Headnote  by  Mason,  J. 


NoTK. — For  some  cases  In  this  series  as  to 
df^egation  of  legislative  power  affecting  the 
territory  of  municipal  corporations,  see  Callen 
T.  Junction  City,  7'L.  R.  A.  736 ;  Re  North  Mil- 
waukee, 33  L.  R.  A.  638  (extension  of  limits), 
and  State  v.  Corker,  60  L.  B.  A.  664  (dividing 
township  into  dliitricts). 
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after  published  notice  the  district  court 
shall  find  that  no  public  or  private  right  will 
be  Injured  or  endangered,  all  considerations 
as  to  any  right  of  the  city  or  its  creditors  to 
look  to  the  property  for  taxes  being  excluded, 
is  unconstitutional.  In  that  it  attempts  to 
confer  a  legislative  power  upon  such  peti- 
tioners. 

(Johnston,  Ch,  J.,  dissents.) 

(December  12,  1908.) 

ERROR  to  the  District  Court  for  Reno 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enjoin 
the  collection  of  taxes  on  certain  real  es- 
tate. Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.  L.  Martin  and  A«  C.  Malloy 
for  plaintiff  in  error. 


Ifm, 
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Mr.  W.  G.  Falrokild,  for  defendants  in 
error ; 

The  constitutionality  of  the  act  of  1897 
is  not  open  to  controversy,  this  fact  hav- 
ing already  been  determined  by  this  court. 

Winfield  v.  Lynn  (Kan.)  57  Pac.  549; 
^rooA;  v.  Blue  Mound,  61  Kan.  184,  59  Pac. 
273;  Re  Robimon,  62  Kan.  426,  63  Pac. 
426. 

The  following  cases  uphold  the  consti- 
tutionality of  analogous  acts: 

Eakridije  v.  Emporia,  63  Kan.  368,  65 
Pac  694;  Emporia  y.  Randolph,  56  Kan. 
117,  42  Pac.  37G;  Eurla  v.  Kansas  City,  46 
Kan.  738,  27  Pac  143;  Huling  v.  Topelca, 
44  Kan.  577,  679,  24  Pac  1110;  Callen  v. 
Junction  City,  43  Kan.  627,  7  L.  R.  A.  736, 
23  Pnc  652. 

The  orders  in  the  original  exclusion*  cases 
were  not  taken  upon  default,  but  the  mat- 
ter was  contested  at  a  trial  duly  had,  at 
which  the  city  was  represented  by  counsel. 

It  is  tlie  general  policy  of  the  law,  strong- 
ly adhered  to  by  this  court,  that  a  final 
judgment  or  order  rendered  in  any  action 
is  final  and  conclusive  between  parties  and 
their  privies  upon  all  matter  litigated  or 
necessarily  involved  in  the  action  in  which 
the  judgment  was  rendered. 

Sanford  v.  Oherlin  College,  50  Kan.  342, 
31  Pac  1088;  Stanford  v.  Weeks,  50  Kan. 
339,  31  Pac  1088;  Hentig  v.  Redden,  46 
Kan.  231,  26  Am.  St.  Rep.  91,  26  Pac  701; 
Marion  County  y.  Welch,  40  Kan.  770,  20 
Pac  483;  Chicago,  K,  rf  W,  R.  Co.  y.  Ander- 
son County,  47  Kan.  767,  29  Pac  96;  Mis- 
souri, K.  d  T.  R.  Co.  y.  Labette  County,  62 
Kan.  650,  64  Pac  56;  Manley  y.  Park,  62 
Kan.  553,  64  Pac  28;  Roe  v.  Roe,  52  Kan. 
724,  39  Am.  St.  Rep.  367,  35  Pac  888. 

There  is  no  attempt  or  request  here  to 
yaeate  the  judgments  complained  of,  and 
until  that  is  done  by  a  proper  proceeding 
for  the  purpose  they  are  conclusive  and 
binding,   though   obtained   by   fraud. 

Simpson  y.  Kimberlin,  12  Kan.  580 ; 
Union  P.  R,  Co.  v.  McCarty,  8  Kan.'  126: 
Larimer  y.  Knoyle,  43  Kan.  345,  23  Pac 
487;  Ehrsam  y.  Smith,  61  Kan.  690,  701 
60   Pac   740. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  enjoin* the 
collection  of  city  taxes  upon  real  property 
which  at  one  time  was  within  the  city  of 
Hutchinson,  but  which  the  owners  claim  has 
been  legally  taken  out  of  the  corporation. 
Tlie  district  court  granted  the  injunction, 
and  the  city  brings  the  matter  here  for  re- 
view. 

The  proceedings  for  placing  the  land  out- 
ride the  corpora{«  limits  were  had  under 
chapter  207,  p.  487,  of  the  Laws  of  1897 
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(Gen.  Stat.  1901,  chap.  115)  and  the  con- 
tention of  the  city  is  that  this  statute  is 
void  because  it  attempts  an  unconstitution- 
al delegation  of  legislative  authority.  De- 
fendants in  error  claim  that  the  statute 
has  been  upheld  repeatedly  by  this  court 
against  this  objection.  This  in  a  sense  is 
true,  but  a  review  of  the  authorities  will 
discover  that  the  case  presents  a  question 
to  which  heretofore  the  attention  of  the 
court  has  not  been  directed  specifically. 

The  first  case  directly  involving  any  feat- 
ure of  the  question  was  Emporia  v.  Smith, 

42  Kan.  433,  22  Pac.  616,  which  arose  un- 
der §1,  chap.  69,  p.  99,  Laws  1886  (Gen. 
Stat.  1901,  §  1052),  but  in  which  it  was 
merely  decided  that  the  power  given  to  the 
legislature  by  §  21  of  article  2  of  the  Kan- 
sas Constitution,  to  confer  on  the  tribunals 
transacting  coimty  business  powers  of 
local  legislation  and  administration,  is  not 
exclusive,  but  that  such  powers  with  refer- 
ence to  the  change  of  city  boundaries  might 
be  conferred  on  the  mayor  and  councilmen. 

The  next  case  was  Cullen  v.  Junction  City, 

43  Kan.  627,  7  L.  R.  A.  736,  23  Pac.  652. 
This  arose  under  the  same  statute,  which 
reads  as  follows:  "That  whenever  the  city 
council  of  any  city  of  the  second  class  de- 
sire to  enlarge  the  limits  thereof  from  the 
territory  adjacent  thereto,  said  council 
shall,  in  the  name  of  said  city,  present  a  pe- 
tition to  the  judge  of  the  district  court  of 
the  county  in  which  such  city  is  situated, 
setting  forth  by  metes  and  bounds  the  ter- 
ritory sought  to  be  added,  and  asking  said 
judge  to  make  a  finding  as  to  the  advisa- 
bility of  adding  said  territory  to  said  city. 
Upon  such  petition  being  presented  to  said 
judge,  with  proof  that  notice  of  the  time 
and  place  said  petition  shall  be  so  presented 
has  been  published  for  three  consecutive 
weeks  in  some  newspaper  published  in  said 
city,  he  shall  proceed  to  hear  testimony  as 
to  the  advisability  of  making  such  addition ; 
and  upon  such  hearing,  if  he  shall  be  sat- 
isfied that  the  adding  of  such  territory  to 
the  city  will  be  to  its  interest,  and  will 
cause  no  manifest  injury  to  the  persons 
owning  real  estate  in  the  territory  sought 
to  be  so  added,  he  shall  so  find;  and  there- 
upon the  city  council  of  said  city  may  add 
such  territory  to  said  city  by  an  ordi- 
nance providing  for  the  same:  Providing, 
that  no  such  proceeding  shall  be  necessary 
where  the  territory  sought  to  be  added  is 
subdivided  into  lots  and  blocks,  but  in  such 
cases  the  city  council  of  such  city  shall  have 
power  to  add  such  adjacent  territory  to  said 
city  by  ordinance."  It  was  urged  that  the 
statute  was  void,  inasmuch  as  it  attempted 
to  confer  legislative  powers  upon  a  judicial 
officer.  The  opinion  reviewed  at  length  the 
conflicting  authorities  bearing  on  the  ques- 
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tion,  and  upheld  the  statute  on  the  theory 
that  the  legislative  power  to  determine,  as 
a  matter  of  policy,  whether  a  tract  of  land 
should  be  added  to  the  city,  was  conferred 
by  it  upon  the  mayor  and  council  under  the 
restrictions  that  it  should  not  be  exercised 
in  any  case  where  it  would  not  be  to  the  in- 
terest of  the  city,  or  where  a  manifest  in- 
jury would  be  caused  to  property  owners, 
and  that  whether  these  conditions  existed 
was  a  judicial  question,  properly  left  to  the 
determination  of  the  district  court.  The 
principle  is  that,  while  the  court  may  be 
said  to  decide  whether  a  change  ought  to  be 
made,  the  council  determines  whether  it 
shall  be  made.  The  legislative  flat  pro- 
ceeds from  the  council,  and  not  from  the 
court. 

The  next  cases  were  Huling  v.  Topeica,  44 
Kan.  677,  24  Pac.  1110,  and  Hurla  v.  Kan- 
sas City,  46  Kan.  738,  27  Pac.  143,  arising 
under  $  1,  chap.  00,  p.  130,  Laws  1887  (Gen. 
8tat.  1001,  I  724),  which  is  similar  to  the 
section  quoted,  but  applies  to  cities  of  the 
first  class,  and  the  action  of  the  court  is 
made  to  follow,  instead  of  precede,  that  of 
the  council.  The  part  directly  in  point  reads 
as  follows:  "Thereupon  said  court  shall 
determine  whether  said  publication  has  been 
made  as  herein  required,  and  shall  then  con- 
sider said  ordinance,  and  by  its  judgment 
either  approve,  disapprove,  or  modify  the 
same,  first  hearing  all  objections,  if  any, 
and  proofs,  if  any,  offered  by  said  city  or 
persons  affected  by  said  ordinance.  Should 
said  ordinance  be  approved  or  modified  by 
said  court,  that  the  limits  or  area  of  said 
city  ehall  be  enlarged  or  extended  as  therein 
designated,  from  the  date  of  such  approval 
or  modification;  but  should  it  be  disap- 
proved entirely,  then  the  limits  or  area  of 
the  city  shall  remain  unaffected  by  said 
proceedings;  but  should  the  same  be  ap- 
proved entirely,  or  modified  and  approved, 
the  judgment  of  said  court  shall  stand, 
and  the  limits  of  such  city  shall  be 
extended  as  is  in  said  judgment  specified." 
In  each  case  it  was  held,  following  the  deci- 
sion in  Callen  v.  Junction  City,  43  Kan.  627, 
7  L.  R.  A.  736,  23  Pac.  662,  that  the  power 
conferred  on  the  court  was  judicial,  not  leg- 
islative. Among  other  cases  which  also  fol- 
low the  Junction  City  Case  are  Emporia  v. 
Randolphy  56  Kan.  117,  42  Pac.  376;  Es- 
kridge  v.  Emporia,  63  Kan.  368,  66  Pac. 
604,  although  in  the  former  case  Mr.  Justice 
Allen  dissented,  and  Chief  Justice  Martin, 
who  wrote  the  opinion,  stated  that  if  the 
question  had  been  a  new  one  he  would  have 
taken  the  other  view. 

It  is  to  be  observed  that  all  of  these 
cases  are  based  upon  statutes  authorizing 
changes  of  boundary  to  be  made  by  the 
mayor  and  council,  subject  to  certain  find- 
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ings  being  made  by  the  court.  But  the 
statute  involved  in  the  present  action  is 
very  different.  So  far  as  it  is  here  material, 
it  reads  as  follows  (Gen.  Stat.  1001,  §S 
7806,  7897,  7800,  7000)  : 

*'Sec.  7806.  Whenever  it  shall  be  desired 
to  vacate  any  block,  lot,  park,  reser- 
vation, street,  or  alley,  or  any  part 
of  such  block,  park,  reservation,  street, 
or  alley,  in  any  improved  town  site,  or 
exclude  the  same,  or  any  unplatted  farm 
land  from  the  boundaries  of  any  city  of  the 
first,  second,  or  third  classes,  the  person, 
persons,  or  corporation  so  desiring  shall 
give  notice  by  advertisement  for  four  con- 
secutive weeks  in  a  weekly  newspaper  of 
general  circulation  in  said  town,  and  pub- 
lished in  the  county  in  which  said  lots, 
blockfl,  and  parks  are  situated,  that  at  the 
next  regular  session  of  the  district  court  of 
the  county  in  which  such  town  is  located  a 
petition  will  be  presented  to  the  said  dis- 
trict court  praying  the  vacation  of  such 
block,  lot,  park,  reservation,  street,  alley, 
or  any  part  of  such  blodc,  park,  street,  or 
alley,  and  the  exclusion  of  unplatted  farm 
land  from  such  corporate  boundaries,  de- 
scribing the  same  properly. 

"Sec.  7807.  Upon  the  presentation  of  such 
petition  the  court  shall  hear  such  testimony 
as  is  produced  before  it,  and  such 
other  testimony  as  it  may  wish  to  hear;  and 
if  upon  the  hearing  of  such  testimony  the 
court  is  satisfied  that  due  notice  has  been 
given  as  required  by  this  act,  and  that 
no  public  or  private  right  will  be  injured 
or  endangered,  it  shall  order  such  street, 
alley,  or  other  public  reservation,  or  any  por- 
tion or  portions  thereof,  describing  the  same, 
to  be  vacated,  or  such  corporate  boundaries 
to  be  changed  by  the  exclusion  of  such  lands 
therefrom,  by  an  order  entered  upon  the 
journal  of  such  proceedings.  .  .  .  And 
in  case  of  an  order  changing  such  city  bo*m- 
dariesj  shall  certify  the  same  to  the  maj^or 
and  qpuncil  of  such  cities,  who  shall  there- 
upon by  proper  ordinance  record  such 
change." 

"Sec.  7800.  Any  party  to  any  proceeding 
herein  shall  have  the  right  to  have  any 
matters  of  fact  in  controversy  in  said  pro- 
ceedings submitted  to  the  determination  of 
a  jury  in  the  district  court  of  the  county 
where  the  property  is  situate. 

"Sec.  7000.  That  the  terms  'public  loss  or 
inconvenience,*  or  'public  right,'  shall  not 
be  construed  to  extend  to  the  taxes  which 
may  be  levied  up<»i  the  lafi^s  ysbcated  or 
excluded." 

It  will  be  seen  that  the  power  to  deter- 
mine whether  the  land  involved  shall  be  tak- 
en out  of  the  city,  unless  it  may  be  said  to 
be  conferred  upon  the  court,  is  not  conferred 
upon  the  council  or  any  public  body  or  of* 
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ficer,  bnt  lipon  petitioners,  who  are  not  in 
terms  required  even  to  be  residents  upon  or 
owners  of  the  tracts  affected.  But  under  the 
reasoning  of  the  cases  already  referred  to  the 
court  is  not  given,  nor  could  it  lawfully  be 
^ven,  the  power  to  change  the  corporate 
boundaries;  the  only  matters  left  to  its 
determination  (or  to  that  of  a  jury,  if  any 
party  so  desires)  are  the  questions  whether 
due  notice  has  been  given,  and  whether  any 
private  or  public  right  will  be  injured  or 
endangered  by  the  proposed  change.  This 
statute  was  first  before  the  court  in  Brook 
V.  Blve  Mound,  61  Kan.  184,  59  Pac.  273, 
but  the  only  attack  then  made  upon  its  va- 
lidity related  to  the  title,  which  was  held 
sufficient  It  was  again  considered  in  Re 
Robinson,  62  Kan.  426,  63  Pac.  426,  where 
it  was  held  that  the  findings  of  the  jury 
were  binding  upon  the  court,  and  that  a  pe- 
tition under  the  act  cannot  be  denied  on  ac- 
count of  the  rights  of  holders  of  city  bonds 
being  endangered  by  granting  it,  or  on  ac- 
count of  loss  of  taxes  to  the  city.  No  other 
question  was  discussed  in  the  opinion,  which 
criticised  the  meager  presentation  of  the  law 
made  by  counsel  on  both  sides.  In  Winfield 
V.  Lynn  (Kan.)  57  Pac.  549,  the  constitu- 
tionality of  the  statute  was  again  affirmed, 
but  without  extended  discussion,  and  upon 
the  assumption  that  it  was  within  the  doc- 
trine of  Callen  v.  Junction  City,  43  Kan. 
627,  7  L.  R.  A.  736,  23  Pac.  652.  The  pre- 
cise question  here  involved  therefore  seems 
not  to  have  been  considered  in  any  of  the 
cases  cited.  It  is  this:  Is  it  competent  for 
the  legislature  to  authorize  an  individual 
to  effect  a  change  in  the  boundaries  of  a 
city,  provided  that  after  publishing  notice 
of  his  intention  to  do  so  he  can  induce  a  jury 
in  the  district  court  to  find  that  no  pub- 
lic or  private  right  will  be  endangered,  the 
loss  of  taxes  to  the  city  and  of  security  to  its 
bondholders  being  excluded  from  considera- 
tion? In  the  cases  arising  under  the  stat- 
utes authorizing  the  mayor  and  council  to 
change  the  city  boundaries  subject  to  con- 
ditions, to  be  Hetermined  by  the  court,  the 
doubtful  question  was  whether  a  legislative 
power  was  thereby  conferred  upon  the  court, 
since  it  was  authorized  to  pass  upon  the  ex- 
pediency of  the  proposed  measure.  But  here 
there  is  no  such  question.  Under  the  stat- 
ute now  involved  the  court  has  no  dis- 
cretion; it  examines  but  one  question, — 
whether  the  proposed  change  would  injure 
or  endanger  public  or  private  rights, — leav- 
ing out  of  consideration  any  possible  right 
of  the  city  or  its  bondholders  to  look  to  the 
property  affected  for  taxes;  and  if  this  is 
answered  in  the  negative  it  must  register 
the  will  of  the  petitioner,  just  as  the  coun- 
cil is  in  express  terms  required  to  record 
it  by  ordinance.  The  legislative  power  is 
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not  devolved  upon  the  court,  but  upon  the 
individuals  seeking  the  change. 

In  Commissioners  of  Wyandotte  County 
V.  Ahhott,  52  Kan.  148,  34  Pac.  416,  a  stat- 
ute requiring  the  improvement  of  a  public 
road  to  be  made  when  petitioned  for  by  a 
certain  number  of  individuals  was  held  void 
on  the  ground  that  it  sought  to  vest  legis- 
lative powers  in  the  petitioners.  While  Mr. 
Justice  Johnson  dissented,  the  dissent  was 
based  upon  the  grounds  that  the  statute  real- 
ly left  to  the  county  commissioners  the  final 
decision  as  to  whether  the  improvement 
should  be  made, — a  construction  not  ac- 
cepted in  the  majority  opinion, — and  that 
the  petitioners  exercised  no  legislative  pow- 
er. We  think  the  principle  of  that  case 
reaches  the  facts  of  this,  and  are  con- 
strained to  hold  that  for  the  reason  indi- 
cated the  act  of  1897  is  unconstitutional,  so 
far  as  it  attempts  to  authorize  territory  to 
be  taken  from  the  city  upon  the  petition 
of  individuals  subject  only  to  the  findings 
of  fact  for  which  it  provides.  If  the  stat- 
ute had  prescribed  affirmative  conditions  up- 
on which  owners  might  have  their  lands 
disconnected  from  the  city  as  a  matter  of 
right,  the  existence  of  the  conditions  to 
be  passed  upon  by  the  court,  a  very  different 
question  would  be  presented.  For  instance, 
if  its  provisions  were  that  any  unplatted 
farm  land  lying  in  a  city  should  be  excluded 
from  the  corporate  boundaries  on  petition 
of  the  owner  whenever  its  character  as  such 
should  be  shown  in  appropriate  proceed- 
ings in  the  district  court,  it  might  be  con- 
sidered that  the  legislature  had  itself  de- 
termined that  such  land  ought  not  to  be  in- 
cluded within  the  limits  of  a  city  because 
of  its  character,  and  so,  in  effect  made  its 
retention  unlawful,  and  afforded  means  by 
which  the  owner  might  procure  an  author- 
itative declaration  to  that  effect,  the  judicial 
determination  merely  establishing  that  the 
I^slative  enactment  applied  to  his  proper- 
ty. But  such  is  not  the  effect  of  the  statute, 
although  some  of  its  language  might  so  indi- 
cate. The  affirmative  provisions  are  that 
"whenever  it  shall  be  desired  to  vacate  any 
block,  lot,  park,  reservation,  street,  or,  al- 
1^,  or  any  part  of  such  block,  park,  reser- 
vation, street,  or  alley  in  any  improved 
town  site,  or  exclude  the  same,  or  any  un- 
platted farm  land  from  the  boundaries  of 
any  city,"  a  petition  shall  be  presented  and 
notice  given,  and,  if  certain  findings  are 
made,  the  court  shall  order  the  "corporate 
boundaries  to  be  changed  by  the  exclusion 
of  such  lands  therefrom."  In  the  present 
case  the  property  in  question  is  dhown  to 
be  farm  land,  but  this  is  not  material,  since 
the  statute  does  not  make  it  so.  And  in 
view  of  this  fact  the  reasoning  suggested 
as  applicable  under  a  different  statute — ^a 


«I4 


Kansas  Supbehe  Court. 


Dk.\, 


statute  making  the  change  of  boundary  de- 
pendent upon  the  character  of  the  property 
aifected — cannot  be  applied  here.  True,  the 
present  act  provides  for  detaching  only 
tracts  as  to  which  a  finding  shall  be  made 
which  is  in  form  affirmative, — that  the 
change  will  not  endanger  rights  other  than 
those  relating  to  taxes.  But  this  attribute 
is  essentially  negative.  It  does  not  serve 
to  distinguish  one  tract  from  another.  It 
could  probably  be  applied  to  most  city 
property.  Perhaps  only  in  very  exceptional 
cases  could  it  be  said  that  it  makes  any  dif- 
ference to  the  public  or  to  individuals 
whether  a  particular  tract  is  in  or  out  of  a 
city,  apart  from  the  consideration  that  prop- 
erty so  situated  as  to  share  in  the  bene- 
fits of  city  government  ought  also  to  share 
in  its  expenses.  It  cannot  be  conceived 
that  the  legislature  intended  by  this  act  to 
exclude  from  the  corporate  limits  of  all  the 
cities  in  the  state  all  tracts  of  land  of 
which  it  cannot  be  said  that  some  public 
or  private  right  other  than  those  relating 
to  taxation  depends  upon  their  retention. 
Under  the  provisions  of  the  act,  the  will 
that  the  corporate  boundaries  shall  be 
changed  proceeds,  not  from  the  legislature 
nor  from  the  council,  but  from  the  signers 
of  the  petition,  who  are  under  no  official 
responsibility,  and  of  whom  no  other  qual- 
ification is  required  than  that  they  desire 
the  change.  These  provisions  are  therefore 
void. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Smitli,  Ciuiiiliicliaiii,  <}reene,  and 
Bvroh,  JJ.,  concur.  Johnston,  Gh.  J.,  dis- 
sents. 


Ada  SPANGLER,  by  Next  Friend,  -Plff  in 
Err., 
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^It  !•  the  duty  of  a  railroad  company 
to  exercise  the  ■trictest  dillgrence  to 
protect  pasaengrera  upon  Its  trains  from 

^HeadDOte  by  Bubch^  J. 


Note. — For  other  cases  In  this  series  as  to 
liability  of  carrier  to  passenger  for  injury  or 
abuse  by  fellow  passenger,  see  Illinois  C.  R.  Co. 
V.  Minor,  16  L.  H.  A.  627,  and  note;  Richmond 
A  D.  R.  Co.  y.  Jefferson,  17  L.  R.  A.  571 ;  Lucy 
T.  Chicago  G.  W.  R.  Co.  81  L.  R.  A.  551; 
Sullivan  V.  Jefferson  Avenue  R.  Co.  32  L.  R.  A. 
167 ;  West  Memphis  Packet  Co.  v.  White,  38  L. 
R.  A.  427;  and  Tall  v.  Baltimore  Steam  Pack- 
et Co.  47  L.  R.  A.  120. 
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the  misconduct  and  assaults  of  fellow  pas- 
sengers, not  only  while  such  fellow  ptssen- 
gers  remain  on  the  train,  hut  also  after  they 
have  alighted  therefrom  at  the  ststion  of 
their  destination,  whenever  the  company 
knows  of  the  threatened  injury,  or  reason- 
ably might  have  anticipated  that  under  all 
the  circumstances  it  would  occur. 

(December  12,  190S.) 

ERROR  to  the  District  Court  for  Marshall 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  liable.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  W.  Redmond  and  Jolm  G. 
Parkinson,  for  plaintiff  in  error: 

It  is  the  duty  of  a  carrier  of  passengers 
to  protect  its  passengers  from  injury, 
violence,  insult,  and  ill-treatment  from 
whatever  source  arising^  whether  at  the 
hands  of  its  servants,  other  passengers,  or 
third  persons. 

5  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  541, 
If  4;  1  Fetter,  Carr.  Pass.  §  96,  pp.  229  et 
seq.;  Ray,  Negligence  of  Imposed  Duties, 
Pass.  Carr.  §  66;  4  Elliott,  Railroads,  §S 
1591,  1638,  1639;  Hutchinson,  Carr.  §  595; 
Chicago  oC-  A.  R,  Co.  v.  Pillshury,  123  111.  9, 
5  Am.  St.  Rep.  483,  14  N.  E.  22;  Pittshurg 
d  C.  R.  Co.  v.  Pilloto,  76  Pa,  510,  18  Am. 
Rep.  424 ;  Pittsburgh,  Ft.  W.  d  C.  R.  Co.  y. 
Hinds,  53  Pa.  512,  91  Am.  Dec.  224;  Flint 
V.  Nortcich  d  N.  Y.  Transp.  Co.  34  Conn. 
554,  0  Blatchf.  158,  Fed.  Cas.  No.  4873; 
Krantz  v.  Rio  Grande  Western  R.  Co.  12 
Utah,  104,  30  L.  R.  A.  297,  41  Pac  717; 
Wright  v.  Chicago,  B.  d  Q.  R.  Co.  4  Colo. 
App.  102,  35  Pac  196;  Richmond  d  D.  R. 
Co.  V.  Jefferson,  89  Ga.  554,  17  L.  R.  A 
571,  32  Am.  St.  Rep.  87,  16  S.  E.  69;  Evans- 
ville  d  I.  R.  Co.  y.  Darting,  6  Ind.  App. 
375,  33  N.  E.  630;  King  v.  Ohio  d  M.  R.  Co. 
22  Fed.  413;  Atchison,  T.  d  8.  F.  R.  Co.  v. 
Weher,  33  Kan.  543,  52  Am.  Rep.  543,  6  Pac. 
877;  Southern  Kansas  R.  Co.  v.  Rice,  38 
Kan.  398,  5  Am.. St.  Rep.  760,  16  Pac  817; 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Henry,  55 
Kan.  715,  29  L.  R.  A.  465,  41  Pac  952. 

Messrs.  J.  A.  Bronsbten,  W.  S.  GlaM, 
and  R.  A.  Brown,  for  defendiuit  in  error: 

Each  and  every  case  must  stand  upon  its 
own  bottom,  and  the  particular  facts  and 
circumstances  relating  thereto. 

The  little  town  of  Grower  was  not  noted 
as  the  home  of  thugs  and  ruffians^  and  the 
agents  of  appellee  had  no  cause  to  fear  for 
the  safety  of  their  passengers,  as  the  trftin 
pulled  into  the  station.  At  most  one  would 
not  have  inferred  more  than  that  they  in- 
tended some  practical  joke  or  petty  annoy- 
ance. 

No  criminal  assault  could  reasonably  have 
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been  expected  ''under  the  circumstances  of 
the  case,  and  the  condition  of  the  parties," 
and  appellee  was  not  required  to  take  pre- 
cantions  to  prevent  the  doing  of  that  which 
it  had  no  reasonable  cause  to  suspect  would 
be  done. 

Tali  V.  Baltimore  Steam  Packet  Co.  90 
Md.  248,  47  L.  R.  A.  120,  44  Atl.  1007; 
Felton  V.  Chicago,  R,  I,  d  P.  R.  Co.  69 
Iowa,  577,  29  N.  W.  618;  Neto  Orleans,  Bt. 
L.  d  C.  R.  Co.  V.  Burke,  53  Miss.  200,  24 
Am,  Rep.  680;  Britton  v.  Atlanta  d  C.  Air- 
Line  R.  Co.  88  N.  C.  636;  Batton  v.  South  d 
\orih  Ala.  R.  Co.  77  Ala.  591,  54  Am.  Rep. 
SO;  Sira  v.  Wabash  R.  Co.  115  Mo.  127,  37 
Am.  St.  Rep.  386,  21  S.  W.  905;  1  Fetter, 
Carr.  Pass.  §  06,  p.  229. 

The  party  who  committed  the  assault  upon 
appellant  was  no  longer  a  passenger  upon 
appellee's  train,  if,  indeed,  he  ever  had  been 
a  passenger  thereon.  The  act  committed 
by  him  was  the  act  of  a  stranger,  which 
could  not  have  been  foreseen  by  appellee, 
and  for  which  it  is  not  liable. 

Feicivgs  v.  Mendenhall,  88  Minn.  336,  60 
L.  R.  A.  601,  93  N.  W.  127;  Fredericks  v. 
}iortheru  C.  R.  Co.  157  Pa.  103,  22  L.  R.  A. 
306,  27  Atl.  689;  Louisville  d  N.  R.  Co.  v. 
MeEuan,  17  Ky.  L.  Rep.  406,  31  S.  W.  465. 

Bvrehy  J.,  delivered  the  opinion  of  the 
court: 

Among  the  many  restless  rushings  to  and 
fro  of  fretful  man  upon  the  earth  was  a 
Sunday  excursion  in  July,  1901,  from  St. 
Joseph  to  Excelsior  Springs,  Missouri,  and 
return,  conducted  by  the  St.  Joseph  &. 
Grand  Island  Railroad  Company.  The 
little  town  of  Gower,  located  some  14  miles 
from  St.  Joseph,  contributed,  8  or  10  young 
men  to  the  ferment  of  the  teeming  train. 
The  schedule  gave  the  day  to  the  excursion- 
ists at  the  Springs.  On  the  return  home- 
ward in  the  evening  it  soon  became  distress- 
ingly apparent  that  thb  Grower  boys  had 
abused  their  holiday  into  a  drunken  spree. 
Hilarity  was  presently  succeeded  by  ef- 
frontery, which  readily  descended  to  vulgar- 
ity, and  tended  constantly  to  reach  the  pitch 
of  maudlin  fuss  and  quarrel.  They  surged 
back  and  forth  along  the  aisles  of  the  cars 
with  swagger  and  oath  and  a  hubbub  of 
babble  and  a  fanfaronade  of  clubs  they  had 
cut  for  canes,  corrupting  the  air  with  the 
fumes  of  liquor  and  of  cigarettes,  hectoring 
men  and  insulting  women,  entirely  beyond 
the  endurance  of  the  rasped  nerves  and 
galled  sensibilities  of  the  decent  people  on 
the  train.  Some  of  the  passengers  were 
intimidated  and  made  afraid.  Many  pro- 
tests and  appeals  were  made  to  the  train- 
men, whose  efforts  to  preserve  order  were 
quite  feeble.  Passengers  themselves  re- 
monstrated with  the  young  men,  and  one  of 
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them,  after  witnessing  an  indignity  to  a 
young  woman,  collared  a  rowdy  and  took 
him  out  of  the  car.  Because  the  St.  Joseph 
passengers  interfered  with  the  prerogative 
of  the  Gower  boys  to  be  vulgar  and  vicious 
and  vile,  the  latter  became  incensed,  and 
turned  their  distempered  thoughts  to  the 
subject  of  revenge.  They  cursed  the  St. 
Joseph  people,  and  swore  they  would  get 
even  when  they  got  off  the  train  at  Gower. 
Many  persons  in  many  parts  of  the  train 
heard  these  threats,  and  heard  them  repeat- 
ed many  times.  They  kept  saying  they 
would  fix  the  St.  Joe  people  when  they  got 
off  at  Gower;  they  would  even  up  with  the 
St.  Joe  people;  they  would  have  revenge  on 
the  St.  Joe  people  when  they  got  off  the 
train.  This  threatening  talk  continued  for 
a  long  time  before  the  town  of  Gower  was 
reached.  Tlie  train  ofiicials  frequently 
passed  by  while  it  was  going  on.  One  man 
who  went  through  the  train  with  the  con- 
ductor heard  it,  and  many  men  and  women 
heard  it  in  the  presence  of  the  conductor. 
Upon  its  arrival  at  Gower  the  train  had 
stopped  but  a  monient  until  these  threats 
were  being  carried  out.  No  sooner  had  the 
Gower  party  alighted,  than  some  of  them 
assailed  the  persons  who  remained  upon  the 
train  with  a  fusilade  of  cinders  and  gravel 
and  dirt  thrown  through  the  open  windows, 
and  which,  scattering,  beat  noisily  against 
the  outside  of  the  cars.  Men  and  women 
suffered  alike,  and  one  gentleman  was 
struck  on  the  side  of  the  head  with  a  rock. 
Others  of  the  ruffians  walked  forward  and 
back,  ramming  tlieir  rude  canes  into  the  car 
and  punching  the  passengers.  As  he  did 
BO  one  of  them  ejaculated,  "How  do  you 
like  that  !"  While  this  was  going  on,  one 
of  the  two  conductors  in  charge  of  the  ex- 
cursion assisted  the  passengers  to  alight, 
and  then  walked  to  the  forward  end  of  the 
train  where  the  other  conductor  was  found 
reading  orders  to  the  engineer.  As  the 
train  started,  both  conductors  stepped  on 
the  steps  at  the  front  end  of  the  first  pas- 
senger car  where  they  remained  until  a 
switch  had  been  passed  and  closed,  and  then 
they  went  inside  the  car.  This  constituted 
the  sum  total  of  their  watchfulness  over  the 
human  beings  in  their  care.  As  passengers 
on  the  train  that  night  were  Ada  Spangler, 
a  maiden  of  seventeen  years,  and  her  escort, 
Joseph  Manon.  Their  homes  were  in  St. 
Joseph.  They  occupied  a  seat  together  in 
the  forward  part  of  the  seoond  passenger 
coach  from  the  engine,  and,  though  certain 
ugly  circumstances  of  the  turmoil  of  that 
night  had  transpired  near  them,  they  had 
not  become  involved  in  it  themselves.  The 
air  was  pleasanter  near  the  window,  and 
she  sat  on  that  side  of  the  seat.  It  was 
neariug   10  o'clock  when  they    approached 
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Gower,  and  she  had  been  leaning  her  head 
upon  an  improvised  pillow  he  had  made  for 
her,  but  had  not  been  asleep.  At  Gower 
they  were  both  sitting  upright,  and  while 
the  train  was  standing  still  heard  the  storm 
of  cinders  and  gravel  striking  against  the 
side  of  the  car.  During  the  confusion  one 
of  the  Gower  boys  came  to  their  open 
window,  and  thrust  his  club  cane  through 
it,  striking  her  in  the  breast,  and  causing 
her  to  cry  out  "Oh!"  Mr.  Manon  im- 
mediately closed  the  window,  and  just  after 
the  train  had  started  a  heavy  iron  burr 
from  off  a  bolt,  hurled  by  the  hand  of  one 
who  dropped  his  cane  to  do  so,  came  crash- 
ing through  the  glass  and  struck  her  in  the 
eye.  She  fell  forward,  and,  as  he  caught 
her,  all  limp  and  apparently  unconscious, 
and  endeavored  to  support  her  head  with  his 
arm,  the  fluid  portions  of  her  eye  ran  out 
upon  his  hand.  Upon  the  trial  of  an  action 
for  damages  brought  against  the  railroad 
company  for  this  injury  a  demurrer  to 
evidence  from  which  the  foregoing  facts  are 
gleaned  was  sustained,  and  Miss  Spangler 
brings  the  case  here  for  review. 

The  law  of  the  case  is  clear  enough.  "It 
is  the  duty  of  a  railway  company  carrying 
passengers  to  provide  for  their  quiet  and 
comfort,  and  secure  them  against  the  annoy- 
ing and  offensive  conduct  of  other  pas- 
sengers; and  where  the  conduct  of  a  pas- 
senger is  such  as  to  render  his  presence 
dangerous  to  fellow  passengers,  and  such  as 
will  occasion  them  serious  annoys^ice  and 
discomfort,  it  is  not  only  the  right,  but  the 
duty,  of  a  railroad  company  to  exclude  such 
passenger  from  its  train."  Atchison ,  T.  do 
8.  F.  R.  Co,  V.  Weber,  33  Kan.  543,  62  Am. 
Rep.  643,  6  Pac.  877.  This  duty  to  make 
passengers  secure  is  not  limited  to  conduct 
e3chibited  in  the  interior  of  the  train,  but 
applies  to  assaults  coming  from  the  outside 
of  the  car  as  well.  If  the  danger  threatens 
from  alongside  the  car,  it  should  be  avert- 
ed precisely  the  same  as  if  impending  on 
any  of  its  platforms  or  in  any  of  its  apart- 
ments. It  would  be  a  lame  rule,  indeed, 
which  required  nothing  more  than  that  a 
vicious  person  should  be  put  off  the  train, 
and  then  left  raging  up  and  down  its  length, 
firing  missiles  through  its  window.  The 
Gower  boys  could  have  been  separated  from 
the  orderly  and  sober  part  of  the  passengers 
while  on  the  train,  and  when  discharged 
from  the  car  could  have  been  sent  away 
from  it,  and  kept  away  from  it  until  it  was 
safe  to  proceed.  For  this  purpose  the  con- 
ductor had  the  right,  if  necessary,  to  call 
upon  all  the  trainmen  and  such  passengers 
as  were  willing  to  assist.  While  not  an 
insurer  of  the  safety  of  its  passengers,  the 
railroad  company  was  boimd  to  exercise  the 
strictest  diligence  in  protecting  them.  "If 
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the  conductor  did  not  do  all  he  could  to  stop 
the  fighting,  there  was  negligence.  Whili^t 
the  conductor  is  not  provided  with  a  force 
sufficient  to  resist  such  a  raid  ah  was  made 
upon  the  train  in  this  instance,  he  has, 
nevertheless,  large  powers  at  his  disposal , 
and,  if  properly  used,  they  are  generally 
sufficient  to  preserve  order  within  the  cars, 
and  to  expel  disturbers  of  the  peace.  His 
official  character  and  position  are  a 
power.  Then  he  may  stop  the  train,  and 
call  to  his  assistance  the  engineer,  the  fire- 
man, all  the  brakemen,  and  suck  passengers 
as  are  willing  to  lend  a  helping  hand;  and 
it  must  be  a  very  formidable  mob,  indeed.— 
more  formidable  than  we  have  reason  to  be- 
lieve had  obtruded  into  these  cars, —  that 
can  resist  such  a  force.  Until  at  least  he 
has  put  forth  the  forces  at  his  disposal,  no 
conductor  has  a  right  to  abandon  the  scene 
of  conflict.  To  keep  his  train  in  motion, 
and  busy  himself  with  collecting  fares  in 
forward  cars  whilst  a  general  fight  was 
raging  in  the  rearmost  car,  where  the  lady 
passengers  had  been  placed,  was  to  fall  far 
short  of  his  duty."  Pittsburgh,  Ft.  W.  6 
C,  R.  Co.  v.  Binds,  63  Pa.  512,  517,  91  Am. 
Dec.  224. 

These  rules,  however,  are  subject  to  tbe 
qualification  that  the  carrier  shall  know  of 
the  threatened  injury,  or  shall  have  o{^r- 
tunity  to  know  of  it,  or  reasonably  might 
have  anticipated,  under  all  the  circum- 
stances, it  would  happen.  5  Am.  &  Eng. 
Enc.  Law,  p.  663;  Flint  v.  Iforwich  d  A'.T. 
Transp.  Co,  34  Conn.  554,  6  Blatchf.  158, 
Fed.  Gas.  No.  4,873.  In  1  Fetter,  Can. 
Pass.  9  96,  the  subject  is  summed  up  in  the 
following  manner:  "Carriers  of  passengers 
are  not  insurers  of  the  entire  immunity  of 
their  passengers  from  the  misconduct  of 
fellow  passengers  or  of  strangers,  any  more 
than  they  are  insurers  of  the  absolute  safety 
of  passengers  in  other  respects.  Nor  can 
the  carrier  be  held  liable  for  such  mis- 
conduct on  the  principle  of  respondea/ 
superior,  as  in  the  case  of  the  misconduct  of 
his  servants.  But,  although  the  doctrine 
is  of  comparatively  recent  growth,  it  is  now 
firmly  established  that  a  carrier  of  passen- 
gers must  exercise  the  same  high  degree  of 
care  to  protect  them  from  the  wrongful  acts 
of  their  fellow  passengers  or  of  strangers 
that  is  required  for  the  prevention  of 
casualties  in  the  management  and  operation 
of  its  trains,  namely,  the  utmost  care, 
vigilance,  and  precaution  consistent  with 
the  mode  of  conveyance,  and  with  its 
practical  operation.  While  not  required  to 
furnish  a  police  force  sufficient  to  overcome 
all  force  when  unexpectedly  and  suddenly 
offered,  it  is  the  carrier's  duty  to  provide 
ready  help  sufficient  to  protect  the  passen- 
ger against    assaults    from    every    quarter 


1908. 


Spanoleb  v.  St.  Joseph  &  6.  I.  R.  Go. 


637 


which  might  reftsonably  be  expected  to  oo- 
eur,  under  the  circumstances  of  the  case  and 
the  condition  of  the  parties;  and,  having 
furnished  such  force,  the  carrier  is  charge- 
able with  their  neglect  in  failing  to  protect 
a  passenger  from  assaults  hy  strangers. 
This  strict  rule  of  duty  must,  however,  be 
applied  in  view  of  the  relation  which  the 
carrier  sustains  to  all  the  passengers,  and 
the  circumstances  of  each  particular  case 
calling  for  its  exercise.  Knowledge  of  the 
existence  of  the  danger,  or  of  facts  and 
circumstances  from  which  the  danger  may 
be  reasonably  anticipated,  is  necessary  to 
fix  a  liability  upon  the  carrier  for  damages 
sustained  in  consequence  of  failure  to  guard 
against  it."  Such  being  the  law  appli- 
cable to  the  facts,  the  question  remains 
whether  or  not  the  facts  disclosed  were  suf- 
ficient to  entitle  the  plaintiff  to  the  verdict 


of  a  jury  upon  them.  A  critical  analysis 
of  the  testimony  is  not  necessary.  From 
the  evidence  relating  to  the  character,  oon- 
diti(Mx,  and  conduct  of  the  young  men  it  is 
reasonable  to  conclude  that  some  depreda- 
tion was  to  be  committed  upon  the  St. 
Joseph  passengers  at  Cower.  It  is  fairly 
inferable  that  the  conductor  knew,  or  should 
have  known,  of  this  danger,  and  hence  that 
he  should  have  exercised  the  highest 
vigilance  and  diligence  to  subvert  it;  that 
he  failed  to  employ  to  that  end  any  of  the 
means  at  his  command;  and  that  the  plain- 
tiff's injury  was  the  result  of  his  negligence. 
Therefore  the  judgment  of  the  District 
Court  18  reversed,  with  the  direction  that  a 
new  trial  be  granted. 

All  the  Justices  concur. 
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1.  Am  electric  rall^vay  to  be  operated 
between  two  cities  In  different  states 
and  carry  paasenivers  and  f reigrbt  la  a 
trnnlc  rall^v^ay,  within  the  meaning  of  an 
exception  of  such  railways  from  a  constitu- 
tional provision  prohibiting  municipal  cor- 
porations from  granting  franchises  except  to 
the  bigliest  bidder;  so  that  the  municipality 
may  grant  it  the  right  to  lay  its  tracks  along 
its  streets  without  the  necessity  of  receiving 
bids  for  the  pririlege. 

2.  A  trunk  rallvray  la  a  comn&erclal 
railway,  whose  main  line,  whether  operated 
by  steam,  electricity,  or  any  other  motive  pow- 
er, connects  towns,  cities,  counties,  or  other 
points  within  the  state  or  in  different  states, 
and  which  railroad  company,  under  its  char- 
ter, or  under  the  general  law,  has  the  legal 
capacity  of  constructing,  purchasing,  and  op- 
erating branch  lines  or  feeders  connecting 
with  its  main  stem  or  trunk ;  the  main  or 
trunk  line  bearing  the  same  relation  to  its 
branrhes  that  the  trunk  of  a  tree  bears  to  its 
branches,  or  the  main  stream  of  a  river  bears 
to  its  tributaries. 

3.  A  muitlelpal  corporation  grranta  no 
francfalae  to  a  railroad  company  in 
regulating  the  manner  in  which,  under  its 
charter.  It  shall  make  use  of  streets  in  the 


municipality,  the  authority  to  use  which  is 
conferred  by  the  legislature. 

(December  17,  1903.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Chancery  Division  of  the  Circuit  Court 
for  Jefferson  County  dismissing  a  bill  filed 
to  enjoin  the  construction  of  defendant's 
tracks  in  certain  streets.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  H.  SMeld  for  appellant. 

Messrs.  Josepli  O.  Saolis  and  Helm, 
Bruce,  ft  Helm,  with  Messrs.  I>.  W.  San- 
ders and  William  B.  Tbomas,  for  appel- 
lee: 

Appellee  was  organized  under  the  railroad 
laws  of  the  state,  and  necessarily  must  pos- 
sess all  the  powers  possessed  by  other  rail- 
road corporations  organized  under  those 
laws.  Its  powers  and  character  are  deter- 
mined by  the  charter  and  state  laws,  and  not 
by  the  ordinance  granting  it  rights  of  way 
into  the  city  of  Louisville. 

Where  an  electric  railroad  has  been  incor- 
porated under  the  railroad  law  of  the  state 
it  becomes  a  railroad. 

Elizaheihtoum,  L.  d  B.  8.  R.  Co.  v.  Ash- 
land d  C.  Street  R,  Co.  96  Ky.  365,  26  S.  W. 
181. 

A  street  railway  is  for  the  use  of  the  local 
public   in   a   municipality,   runs   along   the 


NoTB. — As  to  what  constitutes  a  "railroad** 
within  the  meaning  of  various  statutes,  see,  in 
this  series,  Montgomery  t.  Philadelphia  City 
Pass.  R.  Co.  9  L.  R.  A.  360 ;  Thomson-Houston 
Electric  Co.  v.  Simon,  10  L.  R.  A.  251 ;  Frpnt 
Street  Cable  R.  Co.  v.  Johnson.  11  L.  R.  A.  693 : 

Katzenberger  y.  Iawo,  13  li.  R.  A.  185 ;  Byrne  '  T.  &  I.  of  H.  R.  Co.  v. 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  24  L.  R.  A.     240. 
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603 ;  Funk  v.  St.  Paul  City  R.  Co.  20  L.  R.  A. 
208;  Bloxham  v.  Consumers*  Electric  Light  & 
Street  R.  Co.  20  L.  R.  A.  607 ;  Wade  ▼.  Lntcher 
&  M.  C.  Lumber  Co.  33  L.  R.  A.  255 ;  Ferguson 
V.  Sherman,  37  L.  R.  A.  622 ;  State  ▼.  Duluth 
Gas  &  Water  Co.  57  L.  R.  A.  63  ;  and  Savannah, 
Williams,  61  L.  a  A. 
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streets  at  grade,  and  is  for  the  mere  local 
convenience  of  passengers  going  from  point 
to  point  within  the  limits  of  the  city. 

Louisville  d  P,  R.  Co,  v.  Louisville  City 
R.  Co.  2  Duv.  175;  Johnson  v.  Louisville 
City  R.  Co.  10  Bush,  233;  1  Lewis,  Em. 
Dom.  §  110a;  Zehren  v.  Milwaukee  Electric 
R.  &  Light  Co.  99  Wis.  83,  41  L.  R.  A.  575, 
67  Am.  St.  Rep.  850,  74  N.  W.  538;  East 
End  Street  R.  Co.  v.  Doyle,  88  Tenn.  747,  9 
L.  R.  A.  100,  17  Am.  St  Rep.  933,  13  S.  W. 
936;  Malott  v.  Collinsville,  C.  d  E.  St.  L. 
Electric  R.  Co.  47  C.  C.  A.  345,  108  Fed. 
313;  lAehemian  v.  Chicago  d  8.  S.  Rapid 
Transit  R.  Co.  141  111.  140,  30  N.  E.  644; 
Massachusetts  Loan  d  T.  Co.  v.  Hamilton, 
32  C.  C.  A.  46,  59  U.  S.  App.  403,  88  Fed. 
589 ;  Williams  v.  City  Electric  Street  R.  Co. 
41  Fed.  556 ;  Buckner  v.  Hart,  52  Fed.  835 ; 
Chicago  d  N.  W.  R.  Co.  v.  Milwaukee,  R.  d  K. 
Electric  R.  Co.  95  Wis.  561,  37  L.  R.  A.  856, 
60  Am.  St  Rep.  136,  70  N.  W.  678 ;  Louis- 
ville  d  N.  R.  Co.  V.  Anchors,  114  Ala.  492, 
62  Am.  St  Rep.  116,  22  So.  279;  Bridal  Veil 
Lumbering  Co.  v.  Johnson,  30  Or.  205,  34  L. 
R.  A.  368,  60  Am.  St  Rep.  818,  46  Pac  790. 

If  a  railroad  company  is  given  the  power, 
by  an  act  of  the  legislature,  to  run  along  the 
streets  of  a  city,  and  the  city  is  simply  given 
the  power  of  regulation,  or  of  fixing  the 
terms  and  conditions  upon  which  this  fran- 
chise shall  be  exercised,  then  the  ordinance 
will  be  treated  as  simply  an  exercise  of  that 
admitted  power  of  regulation,  and  no  more. 

American  Union  Teleg.  Co.  v.  Harrison,  31 
N.  J.  Eq.  627 ;  Ex  parte  Byrd,  84  Ala.  17,  6 
Am.  St.  Rep.  328,  4  So.  397. 

This  railroad  cannot  in  any  possible  sense 
be  said  to  be  a  "street  railway,"  within  the 
meaning  of  §  163  of  the  Constitution.  It 
manifestly  is  not  such  an  enterprise  as  the 
members  referred  to  in  adopting  that  instru- 
ment. 

Elisahethtown,  L.  d  B.  8.  R.  Co.  v.  Ash- 
to«d  d  C.  Street  R.  Co.  96  Ky.  347,  26  S.  W. 
181. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  John  Diebold,  is  a  citizen 
of  Louisville,  Kentucky,  and  owns  real  prop- 
erty fronting  on  Sixteenth  street,  which  is 
one  of  the  highways  of  that  city.  The  ap- 
pellee, the  Kentucky  Traction  Company  of 
Louisville,  is  a  railroad  corporation  organ- 
ized under  the  General  Statutes  of  Ken- 
tucky, having  power  and  authority,  under 
its  charter,  to  construct  and  operate  an  elec- 
tric line  from  Louisville,  Kentucky,  to 
Nashville,  Tennessee,  and  to  be  a  common 
carrier  of  both  passengers  and  freight,  when 
in  operation.  As  a  necessary  preroqiiisito 
to  the  building  of  the  proposed  line,  appel- 
lee secured,  from  the  general  council  of  the 
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city  of  Louisville,  an  ordinance  granting  to 
it  a  right  of  way  from  a  point  on  its  south- 
em  boundary,  along  and  over  parts  of  cer- 
tain named  streets  and  alleys,  to  Center  and 
Jefferson  streets.  One  of  iiie  highways  Ofver 
which  the  franchise  granted  by  the  munic- 
ipality extends  is  that  part  of  Sixteenth 
street  upon  which  appellant's  property 
fronts.  Conceiving  that  the  frandiise 
granted  to  appellee  was  void,  as  being  vio- 
lative of  the  provisions  of  S  164  of  the  Con- 
stitution, which  requires  that  all  franchises 
included  within  its  language  be  sold  to  the 
highest  bidder,  appellant  instituted  this  ac- 
tion for  an  injunction  to  prohibit  the  build- 
ing of  the  proposed  line  along  Sixteenth 
street  in  front  of  his  property. 

The  pleading  in  this  case  aptly  raises  the 
one  question  involved  in  the  record,  whether 
or  not  the  proposed  road  is  a  trunk  railroad 
within  the  meaning  of  §  164.  If  it  is,  ap- 
pellant has  no  cause  of  acticm;  if  it  is  not, 
the  injunction  prayed  for  should  have  been 
awarded.  Trunk  railroads  are  specifically 
excepted  from  the  provisions  of  §  164.  The 
opinion  of  the  learned  chancellor  below  fully 
meets  our  view  upon  the  question  for  ad- 
judication, and  it  is  adopted  as  the  opinion 
of  the  court,  and  is  as  follows:  To  decide 
the  questions  of  law  which  arise  on  this  mo- 
tion, two  sections  of  the  Constitution  of 
Kentucky  have  to  be  considered,  to  wit,  §§ 
163  and'  164.  Section  163  is  as  follows: 
"No  street  railway,  gas,  water,  steam  heat- 
ing, telephone,  or  electric  light  company 
within  a  city  or  town  shall  be  permitted  or 
authorized  to  construct  its  tracks,  lay  its 
pipes  or  mains,  or  erect  its  poles,  posts,  or 
other  apparatus,  along,  over,  under,  or 
across  the  streets,  alleys,  or  public  grounds 
of  a  city  or  town  without  the  consent  of  the 
proper  legislative  bodies  or  boards  of  such 
city  or  town  being  first  obtained ;  but  when 
charters  have  been  heretofore  granted  confer- 
ring such  rights,  and  work  has  in  good  faith 
been  begun  thereunder,  the  provijjions  of 
this  section  shall  not  apply."  Section  164: 
"No  county,  city,  to^vn,  taxing  district,  or 
other  municipality  shall  be  authorized  or 
permitted  to  grant  any  franchise  or  privi- 
lege, or  make  any  contract  in  reference 
thereto,  for  a  term  exceeding  twenty  rears. 
Before  granting  such  franchise  or  privilejre 
for  a  term  of  years  such  municipality  shall 
first,  after  due  advertisement,  receive  bids 
therefor  publicly,  and  award  the  same  to  the 
highest  and  best  bidder;  but  it  shall  have 
the  right  to  reject  any  or  all  bids.  This 
section  shall  not  apply  to  a  trunk  railway." 

The  question  to  be  decided  sharply  on  this 
motion  is  whether  the  appellee,  having  its 
termini  in  Louisville  and  Nashville,  under 
its  original  and  amended  charter,  is  a  street 
railway,  and  therefore  within  the  constitu- 


1908. 


DiEBOLD  ▼.  Kentucky  TBAcnoN  Co. 


680 


tional  prohibition  against  such  a  grant  as 
that  contained  in  the  ordinance  referred  to, 
or  a  trunk  railway,  and  thereby  expressly 
excluded  by  S  164  from  the  prohibitory 
operation  of  the  two  sections  of  the  state 
Constitution  above  quoted.  Whether  a  rail- 
way is  a  street  railway  or  a  trunk  railway, 
it  will  not  be  contended,  we  apprehend,  de- 
pends OP.  the  motor  power  employed  by  it  in 
propelling  its  rolling  stock  over  and  along 
iu  tracks.  It  certainly  can  make  no  differ- 
ence whether  the  cars  of  a  railroad  company 
are  propelled  by  the  agency  of  steam,  or  of 
pasoline,  or  of  electricity,  compressed  air, 
liquified  air,  or  any  other  agency  which  sci- 
ence and  the  inventive  genius  of  man  may  in 
the  future  bring  into  use.  Rather  the  char- 
acter of  a  railroad  company  is  determined 
by  the  nature  and  extent  and  limits  put  up- 
on its  operation  by  law  or  otherwise,  and 
by  the  character  and  object  of  its  corporate 
creation  as  shown  by  its  charter.  By  the 
original  charter  of  the  Louisville  &  Nashville 
Railroad,  it  was  authorized  and  empowered 
to  lay  its  tracks  and  propel  its  cars  thereon 
between  Louisville  and  Nashville,  and  was 
authorized  and  empowered,  just  as  the  ap- 
pellee in  this  case  is  authorized  and  empow- 
ered, to  transport  passengers,  freight,  and 
express  matter  to  all  intermediate  points, 
towns,  cities,  and  counties  between  Louis- 
ville and  Nashville,  and  to  erect  its  depots 
to  accomplish  its  corporate  purposes,  just 
aa  the  appellee  here  is  authorized  and  em- 
powered to  do.  The  only  difference  in  char- 
acter, legal  or  otherwise,  between  the  appel- 
lee and  the  Louisville  &  Nashville  Railroad, 
under  its  charter,  is  that  one  has  steam  for 
a  motor  power,  and  the  other  has  electric- 
ity; both  are  interurban  and  interstate  rail- 
road corporations.  It  is  difficult  to  under- 
stand what  the  phrase  "a  trunk  railway" 
clearly  means,  if  it  does  not  mean  an  inter- 
urban and  an  interstate  railway  for  conuner- 
cial  purposes. 

Appellant  insists  that  appellee  is  a  street 
railway  within  the  meaning  of  §  163  of  the 
state  Constitution,  above  quoted.  It  will  be 
observed  at  a  glance  that  the  framers  of  S 
163  of  the  state  Constitution  intended  that 
the  restricted  character  of  the  street  rail- 
way, as  a  strictly  local  intramural  street  car 
company,  should  be  understood  as  such  by 
the  classification  and  association  of  the 
street  railway  referred  to  ^  •  that  section 
with  gas  companies,  water  companies,  steam 
heating  companies,  telephone  companies,  and 
electjic  light  companies,  all  of  which  are 
strictly  intramural,  and  essentially  and  ex- 
clusively local,  in  their  scope  and  operation 
in  cities,  towns,  and  other  municipalities. 
The  fact  that  a  railroad  company,  whether 
operated  by  electricity  or  steam,  such  as  the 
Hiesapeake  k  Ohio  Railroad  Company,  lUi- 
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nois  Central  Railroad  Oompany,  the  Louis- 
ville &.  Nashville  Railroad  Company,  or  an 
interurban  or  interstate  railroad  company, 
all  having  the  same  corporate  purposes,  and 
performing  the  same  important  public  func- 
tions for  the  convenience  and  good  of  the 
public,  in  transporting  passengers,  freight, 
and  express  matter,  for  the  advancement 
of  commerce  between  towns  and  cities  with- 
in a  state,  or  between  towns  and  cities  with- 
in different  states,  is  obliged,  in  order  to  ac- 
complish the  corporate  purposes  of  its  crea- 
tion, to  have  terminal  points,  as  passenger 
or  freight  depots,  to  reach  which  it  is  neces- 
sary to  lay  its  tracks  along  the  streets  with- 
in a  city  or  town,  does  not  make  such  rail- 
road company  a  street  railway,  and  impress 
upon  it  a  local,  intramural  character,  such 
as  is  possessed  by  gas,  water,  steam  heating, 
and  electric  light  companies,  enumerated  in 
S  163  of  the  state  Constitution,  above  quot- 
ed. If  a  railroad  company,  whether  oper- 
ated by  steam  or  electricity  as  a  motor  pow- 
er, which  lays  its  tracks  and  connects  in 
commercial  relationship  different  towns, 
cities,  counties,  and  other  municipalities 
within  a  state,  or  cities  of  different  states, 
be  not  a  trunk  railway,  then  it  is  difficult  to 
understand  what  a  trunk  railway  is.  We 
have  examined  all  the  recognized  authorities 
upon  railroads  and  railways,  and  have  been 
unable  to  find,  in  any  text-book  or  decision, 
the  phrase  "trunk  railway,"  or  anything 
that  approaches  the  same.  In  EUzaheth- 
toum,  L,  d  B,  8,  R,  Co,  v.  Ashland  d  C. 
Street  It.  Co,  96  Ky.  355,  26  S.  W.  ISl,  the 
court  said:  "It  is  urged,  however,  that  the 
appellee  [the  street  railway  company]  is  not 
a  railway  company  in  the  meaning  of  the 
section  of  the  Constitution  quoted.  We 
think,  whatever  may  be  said  of  street  rail- 
ways in  general,  that  the  charter  of  this 
company  puts  it  in  the  class  indicated  by 
that  section.  The  railway  was  to  connect 
two  cities.  It  might  use  steam,  horse,  or 
other  propelling  power  on  said  road  in  the 
transportation  of  freight  and  passengers." 
In  the  case  under  consideration,  the  appel- 
lee was  organized  under  the  general  railroad 
laws  of  this  state,  just  as  a  railroad  corpora- 
tion extending  its  line  from  the  city  of 
Louisville  to  any  distant  point  in  the  state 
of  Kentucky,  or  to  any  city  or  point  in  a 
distant  state  (assuming  that  the  forpi<^ 
states  accorded  the  right  or  privilege  to  the 
Kentucky  corporation  in  or  across  tlieir  ter- 
ritory), would  have  to  be  organized.  And 
unless  the  agency  of  propulsion  adopted  by 
a  railroad  determines  its  legal  character  as 
a  street  railway  or  a  railroad  trunk  line,  it 
is  impossible  to  conceive  of  any  distinction 
between  the  two.  It  seems  to  us  that  it  is 
the  charter  of  a  company  which  places  it  in 
the  class  to  which  it  belongs,  whether  street 
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railway  or  trunk  railway,  and  not  the  char- 
acter of  the  motor  power  which  it  employs. 
If,  in  order  to  be  a  trunk  railway,  the  rail- 
road company  must  have  a  main  line,  with 
branches  or  feeders  branching  off  from  the 
main  stem  to  adjacent  towns,  cities,  or  coun- 
ties, then  the  record  in  this  case  shows  that 
the  defendant  electric  railroad  corporation 
meets  this  requirement,  because  it  has 
branches  to  Owensboro,  Russellville,  and 
other  points  off  from  its  main  line  between 
Ix)uisvi]le  and  Nashville.  We  think  there 
can  be  no  doubt  that,  giving  the  phrase  "a 
trunk  railway"  a  rational  interpretation,  it 
means,  and  can  mean  nothing  else  but,  a 
commercial  railway  or  railroad  connecting 
different  cities  within  a  state,  and  facilitat- 
ing commerce  between  them,  or  between 
cities  in  different  states.  And  to  such  com- 
mercial railroads,  of  course,  it  is  not  pre- 
tended that  I  163  of  the  state  Constitution 
applies.  The  term  "street  railway,"  as  used 
in  9  163  of  the  state  Constitution,  means, 
and  can  only  mean,  applying  to  it  a  com- 
mon-sense interpretation,  those  street  rail- 
roads which,  before  the  introduction  of  elec- 
tricity, used  mules  and  horses  as  motor  pow- 
er for  drawing  the  street  cars  over  its  street 
car  tracks,  for  the  use  and  convenience  of 
the  local  public  in  a  municipality, — those 
street  cars  that  run  along  the  streets  of  a 
city,  picking  up  passengers  here  and  there, 
and  putting  them  off  at  street  crossings,  and 
at  the  termini  of  the  street  car  companies' 
tracks  within  the  municipality.  They  were 
created  and  organized  and  operated,  and 
such  was  their  character,  as  defined  in  their 
charters,  strictly  and  exclusively  for  the  lo- 
cal convenience  of  those  perscms  or  passen- 
gers whose  pleasure  or  business  prompted 
them  to  go  from  point  to  point  within  the 
city.  They  were  never  organized  or  intend- 
ed for  commercial  purposes  between  differ- 
ent cities  within  a  state,  or  between  differ- 
ent cities  in  different  states.  In  the  case  of 
the  Louistnlle  d  P.  R.  Co,  v.  Louisville  City 
R.  Co.  2  Duv.  175,  Judge  Robertson,  after 
holding  that  the  amended  charter  of  a  rail- 
road company  was  as  efficient  in  establishing 
its  charter  as  its  original  charter,  said:  "A 
railroad  is  for  the  use  of  the  universal  pub- 
lic in  the  transportation  of  all  persons,  bag- 
gage, and  other  freight.  A  street  railway  is 
dedicated  to  the  more  limited  use  of  the  lo- 
cal public  for  the  more  transient  transpor- 
tation of  persons  only,  and  within  the  lim- 
its of  the  city.  In  the  technical  sense, 
therefore,  a  street  railway  is  not  a  railroad. 
And  we  presume  that,  in  this  con  trad  is- 
tinctive  sense,  the  term  'railroad'  was  used 
in  the  appellant's  charter,  as  amended,  in 
1800.  A  'railroad'  and  a  'street  railroad'  or 
way  are,  in  both  their  technical  and  popular 
import,  as  distinct  and  different  thirjs  as 
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'a  road'  and  'a  street,'  or  as  'a  bridge'  and  *a 
railroad  bridge,'  and  it  has  been  authorita- 
tively adjudged  that  the  simple  term 
'bridge'  means  a  viaduct  in  a  road  dedicated 
to  common  use,  and  that  the  qualified  phrase 
'railroad  bridge'  means  a  viaduct  construct- 
ed for  the  exclusive  use  of  railroad  tran^ 
portation." 

Lewis,  in  his  work  on  Eminent  Domain, 
vol.  1^  S  110a,  says:  "Railroads  now  exi-^t 
in  great  variety  as  regards  motors  and  mo- 
tive power,  the  size  and  style  of  cars  and 
coaches,  and  the  methods  of  operation  and 
construction.  It  is  probable  that  these  vari- 
ations will  be  multiplied  in  the  com'ing 
years.  It  is  doubtful  whether  any  perma- 
nent and  satisfactory  classification  can  now 
be  made.  There  has  been  a  general  concur- 
rence, however,  in  embracing  all  railroads  in 
two  divisions  or  classes ;  ( 1 )  Commercial 
railroads,  and  (2)  street  railroads.  Commer- 
cial railroads  embrace  all  railroads  for  gen- 
eral freight  and  passenger  traffic  between 
one  town  and  another,  or  between  one  place 
and  another.  .  .  .  They  are  usually  not 
constructed  upon  the  public  streets  or  high- 
ways, except  for  short  distances.  Street 
railroads  embrace  all  such  as  are  construct- 
ed and  operated  in  the  public  streets,  for  the 
purpose  of  conveying  passengers,  with  their 
ordinary  hand  luggage,  from  one  point  to 
another  on  the  street." 

In  the  case  of  Zehren  ▼.  MilwaukeAt  Elet*- 
trio  R.  &  Light  Co.  99  Wis.  83,  41  L.  R.  A. 
57(5,  67  Am.  St.  Rep.  860,  74  N.  W.  538,  the 
court  said :  "The  street  railway  in  its  incep- 
tion is  a  purely  urban  institution.  It  is  in- 
tended to  facilitate  travel  in  and  about  the 
city  from  one  part  of  the  municipality  to 
another,  and  thus  •  relieve  the  sidewalk  of 
foot  passengers  and  the  roadway  of  vehicles. 
It  is  thus  an  aid  to  the  exercise  of  the  ease- 
ment of  passage ;  strictly  a  city  conveyance, 
for  use  in  the  city,  by  people  living  or  stop- 
ping therein,  and  fully  under  the  control  of 
municipal  authorities,  who  have  been  en- 
dowed with  ample  power  for  that  purpose. 
This  strictly  urban  character  of  the  street 
railways  remained  practically  unchanged  for 
many  years,  and  during  these  years  the  long 
line  of  decisions  grew  up  recognizing  the 
street  railway  as  merely  an  improved  meth- 
od of  using  the  street,  and  rather  as  a  help 
to  the  street  than  as  a  burden  thereon." 
The  learned  court,  after  speaking  of  the  in- 
troduction of  the  new  motor  power,  and  the 
enlargement  of  street  cars,  and  the  exf^n- 
sion  of  distances,  for  their  operation,  even 
connecting  separated  cities  and  villages, 
said:  "Thus  the  urban  railway  lias  devel- 
oped into  the  interurban  railway,  and 
threatens  soon  to  develop  [as  in  the  case  at 
bar]  into  the  interstate  railway.  The  small 
car  which  took  up  passengers  at  one  comer 
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and  dropped  them  at  another  has  become  a 
large  coach/  approximating  the  ordinary 
railway  coaeh  in  size,  and  has  become  a  part, 
perhaps,  of  a  train  which  sweeps  across  the 
country,  from  one  city  to  another,  bearing 
its  load  of  passengers,  ticketed  through,  with 
an  occasional  local  passenger  picked  up  on 
the  highway.  The  purely  city  purpose 
which  the  urban  railway  subserved  has  de- 
\  eloped  into  or  been  supplanted  by  an  en- 
tirely difTerent  purpose,  namely,  the  trans- 
poi-tation  of  passengers  from  city  to  city, 
over  long  stretches  of  intervening  country. 
.  .  .  It  is  built  and  operated  mainly  to 
obtain  the  through  travel  from  city  to  city, 
and  only  incidentally  to  take  up  a  passenger 
in  the  coimtry  town.  This  through  travel  is 
unquestionably  composed  of  people  who  oth- 
erwise would  travel  on  the  ordinary  steam 
n&ilroady  and  would  not  use  the  highway  at 
alL" 

lu  the  case  of  East  End  Street  R.  Co,  v. 
Doyle,  88  Tenn.  747,  9  L.  R.  A.  100,  17  Am. 
St.  Rep.  93.3,  13  S.  W.  936»  that  distin- 
g:iiiAhed  and  learned  jurist,  Judge  Lurton, 
said:  "The  distinction  between  the  use  by 
the  commercial  railway  and  that  by  the 
horse  railway  is  so  wide  and  plain  that  it 
needs  no  further  comment  or  illustration. 
Confessedly,  the  railway  involved  in  this 
case  [which  was  an  electric  railway]  is  on 
the  line  between  the  two,  the  equivalent  of 
neither,  but  partaking  largely  of  the  nature 
of  both."  The  electric  railway,  in  the  case 
Judge  Lurton  decided,  transported  passen- 
gers only,  and  this  feature  Judge  Lurton 
lays  emphasis  on  as  distinguishing  it  from 
a  commercial  railway,  which  carries  both 
passengers  and  freight,  receiving  and  dis- 
charging the  same  at  regular  depots  or  sta- 
tions established  for  that  purpose. 

In  the  case  of  Malott  v.  Collinsville,  C,  d 
E,  St.  L,  Electric  R.  Co,  47  C.  C.  A.  346,  108 
Fed.  313,  Judge  Grosscup  said:  "It  [refer- 
ring to  the  CoUinsville  Electric  Railway 
Company]  was  incorporated  under  the  law 
of  March  1, 1872  [Laws  1871-72,  p.  625],  re- 
lating to  the  incorporation  of  railroad  com- 
panies. Its  articles  of  incorporation  are  on 
file  in  the  office  of  the  secretary  of  state  of 
Illinois,  in  the  Book  of  Railroad  Records. 
It  took,  and  unquestionably  intended  to 
take,  under  its  charter,  the  powers  of  a  rail- 
road corporation,  among  them  the  railroad 
corporation's  right  of  eminent  domain.  The 
fact  that  its  trains  are  to  be  operated  by 
electricity,  instead  of  steam,  does  not  affoct 
its  place  in  the  laws  of  the  state  as  a  rail- 
road company.  There  is  nothing  in  the  acts 
of  1872  [Laws  1871-72,  p.  625]  and  1889 
[Laws  1889,  p.  223]  that  restricts  railroads 
therein  mentioned  to  the  use  of  steam  as  a 
motive  power,  or  prevents  existing  steam 
roads  from  changing  their  motive  power  to 
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that  of  electricity.  There  is  nothing  in 
these  acts  that  necessarily  or  fairly  excludes 
its  application  to  electrical  roads  as  they 
now  exist;  indeed,  these  electrical  roads,  in 
the  speed  of  their  trains,  in  the  distances 
traveled,  and  in  their  capabilities  for  trans- 
portation, ai*e  well  within  the  field  of  public 
utilities  hitherto  occupied  by  the  steam  rail- 
roads alone.  We  cannot  conceive  that  these 
acts — so  far,  at  least,  as  they  are  reasonably 
applicable^were  not  meant  to  cover  every 
form  of  railroad  that,  in  the  march  of 
events,  answers  the  purposes  of  general 
transportation.  Nor  does  their  incidental 
function  as  street  railways,  in  the  towns  or 
cities  traversed,  lift  them  out  of  the  railroad 
statutes,  for  it  has  been  held  that  an  elevat- 
ed road,  wholly  intramural — ^is,  in  its  crea- 
tion and  its  powers,  within  the  contempla- 
tion of  the  railroad  statutes,  and  exercises 
its  right  of  eminent  domain  by  virtue  of 
those  statutes.  Lieberman  v.  Chicago  d  8. 
S.  Rapid  Transit  R.  Co.  141  III.  140,  30  N. 
£.  544.  Indeed,  if  appellee  be  not  a  railroad 
within  the  meaning  of  the  act  of  March  1, 
1872,  as  modified  by  the  act  of  May  27,  1889, 
and  other  acts  relating  thereto,  we  can  find 
no  authority  for  its  existence  as  a  corpora- 
tion, or  for  its  exercise  of  the  right  of  emi- 
nent domain."  See  also,  to  the  same  effect, 
the  very  interesting  and  instructing  cases  of 
Massachusetts  Loan  d  T.  Co.  v.  Hamilton, 
32  C.  C.  A.  46,  69  U.  S.  App.  403,  88  Fed. 
589 ;  Williams  v.  City  Electric  Street  R.  Co. 
41  Fed.  156;  Chicago  d  N.  W.  R.  Co.  v.  Mil- 
toaukee  R.  d  K.  Electric  R.  Co.  95  Wis.  561, 
37  L.  R.  A.  856,  60  Am.  St.  Rep.  136,  813, 
70  N.  W.  678. 

The  foregoing  authorities  conclusively 
demonstrate  that  the  defendant  electric  cor- 
poration is  not  a  street  railway  within  the 
meaning  of  §§  163  and  164  of  the  present 
Constitution  of  Kentucky,  but  that  it  is  an 
interurban  and  interstate  commercial  rail- 
road, with  all  the  incidental  corporate  rights 
and  powers  of  railroad  corporations  in  this 
state,  whether  operated  by  steam  or  electric- 
ity or  any  other  motive  power.  From  a  very 
thorough  examination  of  *the  authorities, 
both  text  writers  and  decisions  on  railroads 
or  railways,  while  the  court  has  been  unable 
to  find  a  legal  definition  of  the  phrase 
"tnmk  railway"  formulated  in  any  precise 
words,  it  is  believed  that  the  following  is  the 
correct  definition  of  the  phrase:  "A  trunk 
railway  is  a  commercial  railway,  whose 
main  line,  whether  operated  by  steam,  elec- 
tricity, or  any  other  motive  power,  connects 
towns,  cities,  counties,  or  other  points  with- 
in the  state  or  in  different  states,  and  which 
railroad  company,  under  its  charter,  or  un- 
der the  general  law,  has  the  legal  capacity 
of  constructing,  purchasing,  and  operating 
branch  lines  or  feeders  connecting  with  its 
41 
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main  stem  or  trunk,  the  main  or  trunk  line 
bearing  the  same  relation  to  its  branches 
that  the  trunk  of  a  tree  bears  to  its  branch- 
es, or  the  main  stream  of  a  river  bears  to 
its  tributaries." 

Under  9  842a,  Ky.  Stot.  1903,  it  is  provid- 
ed that  an  interurban  electric  railroad  com- 
pany, in  order  to  be  under  the  same  respon- 
sibilities, and  to  have  the  same  rights,  pow- 
ers, and  privileges,  as  railroad  corporations 
existing  under  the  laws  of  this  common- 
wealth, must,  under  its  charter,  be  author- 
ized to  construct  a  railroad  10  or  more  miles 
in  length.  The  statutory  requisite  must,  of 
necessity,  be  incorporated  into  the  above  def- 
inition of  a  trunk  railway  when  applied  to 
interurban  electric  railroad  companies  in 
this  state.  No  reason  can  be  suggested,  and 
none  in  fact  exists,  why  the  phrase  "trunk 
railway,"  found  in  §  164  of  the  state  Con- 
stitution, should  be  applied  to  steam  rail- 
road corporations^  and  not  to  electric  rail- 
road corporations  or  to  electric  railroad 
companies,  interurban  or  interstate.  Mani- 
festly, it  is  equally  applicable  to  both. 
The  phrases  "trunk  railway"  and  "main 
line,"  whether  applied  to  steam  railroad  cor- 
porations or  electric  railroad  corporations, 
are  essentially  synonymous,  else  both  phras- 
es are  without  meaning.  It  is  a  misconcep- 
tion of  the  general  statutory  railroad  law  of 
this  state,  as  embodied  in  article  5,  chap.  32, 
Ky.  Stat.,  to  suppose  that  the  grant  or  reg- 
ulation contained  in  the  ordinance  of  the 
city,  defining  the  streets  along  and  over 
which  the  defendant  company  is  authorized 
to  run  in  order  to  reach  its  terminal  depot 
at  Green  and  Center  streets  of  the  city  of 
Louis\'ille,  is  a  grant  of  a  franchise  or  privi- 
lege to  a  street  railway,  which  would  be  void 
unless  duly  advertised  for  public  bids,  and 
accordingly  awarded  to  the  highest  and  best 
bidder. 

The  defendant  interurban  electric  railway 
company  was  created  and  organized,  aa  we 
have  seen,  under  the  general  statutory  rail- 
road laws  of  this  state  contained  in  article 
5,  chap.  32,  of  the  Kentucky  Statutes.  It 
derives  its  corporate  franchises,  rights,  and 
powers  from  the  state  of  Kaitucky.  It  does 
not,  and  cannot,  derive  any  of  its  corporate 
rights,  franchises,  and  powers  from  the  city 
of  Louisville.  By  subsection  5  of  §  768  of 
article  5  of  the  Kentudcy  Statutes,  it  is  pro- 
vided that  all  railroad  companies  created 
under  that  act  shall,  among  other  things, 
have  the  power  to  construct  its  road  upon 
or  across  any  water  course,  private  or  plank 
road,  highway,  street,  lane,  or  alley,  and 
across  any  railroad  or  canal;  and,  in  case 
the  road  is  constructed  upon  any  street  or 
alley,  the  same  shall  be  upon  such  terms  and 
conditions  as  shall  be  agreed  upon  between 
the  corporation  and  the  authorities  of  any 
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city  in  which  the  same  may  be.  Thus  it 
will  be  seen  that  the  right  of  the  defendant 
company  to  lay  its  tracks  along  the  streeu 
of  the  city  of  Louisville  is  granted  by  tiie 
legislature  of  Kentucky  subject  only  to  the 
provision — a  most  reasonable  one — that  t\w 
city  shall  have  the  power  of  regulating  the 
mode  or  manner  in  which  the  defendant 
railroad  corporation  may  or  shall  exercise 
its  corporate  franchises,  privilege,  and  right 
of  constructing  its  road  upon  ax\d  along  the 
streets  of  the  city.  The  city  of  Louisville 
has  exercised  its  supervisory  power  over  the 
mode  or  manner  in  which  the  defendant  rail- 
road corporaticm  should  exercise  its  statu- 
tory corporate  franchise  of  constructing  its 
road  upon  and  along  the  public  streets  of 
the  city,  by  defining  and  prescribing  the 
streets  and  the  route  along  which  the  de- 
fendant may  construct  its  railroad.  This  is 
all  the  city  has  done  in  the  ordinance.  It 
has  granted  to  the  defendant  no  franchise  or 
privilege  which  it  did  not  already  possess 
under  subsection  5,  S  768,  art.  5,  chap.  32, 
Ky.  Stat.  The  city  of  Louisville,  by  said 
ordinance,  haa  simply  exercised  its  power  of 
regulating  the  mode  and  manner  in  which 
the  defendant  corporation  may  exercise  its 
franchise,  derived  from  the  state,  of  enter- 
ing with  its  tracks  within  the  limits  of  the 
city,  and  laying  the  same  along  the  public 
streets,  in  order  to  reach  its  terminal  depot 
in  the  city. 

The  judgment  is  affirmed. 


Robert  W.  RILEY,  Appt, 
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1.  An  intention  to  dedicate  to  tlte  pvb- 
lie  the  rlvl^t  to  nae  a  pas* way  will  be 
presamed  In  case  the  owner  of  the  land  suf- 
fers the  use  for  a  great  len^h  of  time,  dar- 
ing which  property  may  have  been  bought 
in  reliance  upon  the  continued  existence  of 
the  way,  knowing  that  it  is  claimed  as  a 
matter  of  right. 

8.  Aeceptaace  of  a  Iftlsltvray  dedlcateil 
to  pnbllc  nae  may  be  effected  by  long- 
continued  nser,  without  the  necessity  of 
formal  acts  of  acceptance  on  the  part  of  the 
public  authorities,  where  the  road  dedicated 
is  a  benefit  to  the  public,  and  not  a  detri- 
ment 

8.  Tl&e  preanmption  tltat  pnblle  ase 
of  a  passway  through  unlnclosed  woodland  Is 
by  permission  of  the  owner,  and  not  adverse 
to  his  title,  Is  not  conclusive. 

(November  6,  1903.) 


SoTE. — For  public  user  as  acceptance  of 
highway,  see  also,  in  this  series.  Southern  P. 
R.  Co.  V.  Ferris,  18  L.  R.  A.  610,  and  iw««; 
Downend  v.  Kansas  City,  51  L.  R.  A.  170 :  and 
SticlEley  V.  Sodus  Twp.  50  L.  R.  A.  287. 
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APPEAL  bj  plaintifT  from  a  judgment  of 
the  Circuit  Court  for  Hardin  County  in 
defendant's  favor  in  an  action  brought  to 
quiet     title    to    certain    real    estate.    Af- 
firmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  P.  O'Meura,  for  appellant: 
An  indeterminate  body,  such  as  "the  gen- 
eral public"  or  a  neighborhood,  cannot  take 
by  prescription. 

10  Cyc  Eiig.  Law,  p.  320;  2  Bl.  Com. 
chap.  17;  Co.  Litt.  1136;  Herbert,  Prescrip- 
tion, 70;  Washb.  Elasements  &  Servitudes, 
164:  jyavis  T.  Briflham,  29  Me.  391;  Day  v. 
AUender,  22  Md.  520;  Jones,  Prescriptions 
k  Easements,  274;  WUhina  v.  Barnes,  79 
Ky.  323. 

There  is  no  such  legal  entity  as  a  neigh- 
borhood road. 

Ky.  Stat.  S  4287;  Wilkina  t.  Bamea,  79 
Ky.  323. 

The  use  of  a  passway  through  unindoscd 
woodland  is  not  presumptively  adverse. 

Jones,   Prescriptions   &   Easements,   270; 
C<my€r8  y.  Sooti,  94  Ky.  123,  21  S.  W.  530. 
Messrs,    W.   H.    Marriott   and    lu   A. 
Faiureat,  for  appellee: 

The  appellee  is  entitled  to  a  passway 
across  appellant's  land  by  prescription. 

O'Daniel  y.  O'Daniel,  88  Ky.  185,  10  S.  W. 
638;  Burch  v.  Blair,  19  Ky.  L.  Rep.  641, 
41  8.  W.  547;  Jones,  Prescriptions  k  Ease- 
menu,  {  289;  Poits  v.  Clark,  23  Ky.  L.  Rep. 
332,  62  S.  W.  884;  Barnes  v.  Haynes,  13 
Gray,  188,  74  Am.  Dec  629;  Wilkins  v. 
Bameti,  1  Ky.  L.  Rep.  328. 

The  public  had  acquired  the  right  to  the 
use  of  the  passway  by  its  long,  continuous 
use  of  same. 

Potts  v.  Clark,  23  Ky.  L.  Rep.  332,  62  S. 
W.*884:  Louisville,  //.  d  8t,  L.  R,  Co,  r. 
Com.  104  Ky.  35,  46  S.  W.  207;  Elliott  v. 
Treadway,  10  B.  Mon.  24;  Oedge  v.  Com,  9 
Bnah,  64;  Com.  v.  Ahney,  4  T.  B.  Mon.  479; 
Wright  y.  WilU,  23  Ky.  L.  Rep.  565,  68  S. 
W.  991. 

O'Reary  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  involves  the  sufficient  dedica- 
tion of  a  public  highway.  Appellee  claims 
that  he,  as  a  member  of  the  public,  has  the 
right  to  use  a  certain  designated  passway 
over  appellant's  land.  He  also  claims  the 
right  to  u.se  it  as  a  private  passway.  But 
the  record  9hows  that  he  has  owned  the  ad- 
jacent land  to  which  it  is  claimed  as  an  ap- 
purtenant for  only  about  five  years.  His 
vendor  did  not  claim  the  right  to  use  this 
passway,  although  he  owned  the  land  for  fif- 
teen years. 

The  doctrine  in  this  state  of  acquiring 
private  passwajs  by  prescriptive  use  re- 
quires a  continuous  adverse  user  by  the 
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claimant,  or  by  him  and  those  under  whom 
he  holds,  for  at  ]eA8t  fifteen  years.  O'Dan- 
iel v.  O'Daniel,  88  Ky.  185,  10  S.  W.  638. 
Appellee's  standing  is  alone  upon  the  claim 
of  the  right  of  the  public,  of  which  he  is 
one.  It  is  clearly  established  that  the  pass- 
way  in  question  lias  been  used  by  the  pub- 
lic for  purposes  of  neighborhood  travel,  for 
travel  to  and  from  a  church,  and  for  much 
of  the  time  to  and  from  a  railway  station 
and  post  office,  for  more  than  fifty  years. 
The  use  ha?  been  at  the  pleasure  of  the  pub- 
lic, without  let  or  hindrance  from  the  owner, 
of  the  servient  estate,  and  by  all  means  and 
for  all  purposes  of  travel.  There  are  other 
roads  that  might  be,  and  that  frequently 
are,  used  by  the  public  in  passing  between 
the  same  points.  But  this  way  is  most 
traveled  by  a  certain  neighborhood  to  reach 
the  points  mentioned.  The  circuit  court 
held  that  the  pa«3way  was  a  public  high- 
way, use«l  for  such  a  length  of  time  by  the 
public  as  to  raise  a  presumption  of  its  dedi- 
cation to  the  public  by  the  original  owner. 

Counsel  for  appellant  insists  that  the 
judgment  is  erroneous,  because,  he  asserts, 
a  right  in  the  public  cannot  be  created  by 
prescription;  also  that  a  dedication  of  a 
road  to  the  public,  to  be  valid,  must  first  be 
accepted  by  public  authority.  Technically, 
prescription  presupposes  a  grant.  There 
cannot,  in  fact,  be  a  grant  without  some 
person  in  esse  to  take  as  the  grantee. 
Therefore  generally,  when  the  term  "pre- 
scriptive right"  is  used  by  the  courts,  it  re- 
fers to  the  personal  right  to  the  use  of  real 
property  which  has  been  acquired  by  the 
claimant,  or  someone  under  whom  he  holds, 
and  which  has  been  created  by  operation  of 
law.  If  in  fact  there  was  a  grant  by  the 
owner  of  the  fee,  the  grantee,  and  his  heirs 
and  assigns,  if  it  were  a  perpetual  grant,  or 
one  for  a  teim  of  years,  would  hold  accord- 
ing to  its  terms.  However,  from  a  continu- 
ous user  under  claim  of  right  for  such  a 
length  of  time,  formerly  where  the  memory 
of  man  ran  not  to  the  contrary,  but  later 
for  such  time  as  was  equivalent  to  the  stat- 
utory period  of  limitation  applicable  to  real 
estate,  the  fiction  was  adopted  that  the  ex- 
istence and  loss  of  a  grant  would  be  pre- 
sumed by  law.  It  came  first  to  be  applied 
to  claims  of  individual  or  private  rights.  It 
was  deemed  that  a  grant  "to  the  public" 
would  be  void  for  want  of  its  competency  to 
take  by  grant.  Jones,  Easements,  S  422; 
Washb.  Easements  k  Servitudes,  p.  219.  Ap- 
pellant therefore  criticises  certain  opinions 
of  this  court  where  it  has  spoken  of  the  pub- 
lic's having  obtained  the  right  to  use  a  pass- 
way  by  prescription.  If  the  terms  employed 
were  t-o  be  limited  to  their  ancient  use  and 
meaning,  the  criticism  would  not  be  inapt. 
But  they  have  long  since  come  to  be  used  in 
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describing  the  right  of  the  public  in  such 
pftBswRyi-,  and  how  created;  not  alone  by 
this  court,  but  by  otlier  courts  and  text- 
writers.  Appellant's  very  earnest  argu- 
ment that  a  right  cannot  be  created  in  the 
public  by  prescription  rests  upon  the  nar- 
rowest employment  of  that  term,  and  is  ex- 
tremely technical.  But  we  understand  him 
to  contend  as  well  that  long  user  by  the 
public  of  a  passv/ay  cannot  create  the  right 
to  continue  the  use,  by  whatever  name  it 
may  be  called.  A  highway  is  commonly  un- 
derstood to  be  a  turnpike  road,  gravel  road, 
or  plank  road,  or  the  common  thoroughfare 
established  and  maintained  by  public  au- 
thority for  travel  by  the  public  generally. 
Its  establishment  is  by  the  dedication  of  the 
land  to  the  use  of  the  public  as  a  highway 
5uid  its  acceptance  and  use  by  the  public  for 
that  purpose.  Ordinarily,  the  dedication  is 
by  statutory  proceedings,  showing  both  the 
dedication  and  the  acceptance.  But  it  is  not 
essential  that  the  evidence  of  either  should 
be  established  by  the  records.  If  the  owner 
of  the  fee  sets  apart  to  the  use  of  the  public 
a  paHsway  over  his  land,  intending  to  dedi- 
cate it  to  the  public  use,  it  is  not  required 
to  be  in  writing.  A  dedication  of  land  to 
publice  use  may  be  by  parol.  Dover  v.  Fo», 
9  B.  Mon.  201;  MoKinney  v.  Qrigga,  6  Bush, 
405,  96  Am.  Dec.  300;  Griffey  v.  Bryars,  7 
Bush,  473;  Hall  v.  MoLeod,  2  Met.  (Ky.) 
104,  74  Am.  Dec.  400;  Beall  v.  Clare,  6 
Bush,  677;  Spurrier  v.  Bland,  20  Ky.  L. 
Rep.  1340,  49  S.  W.  407;  Wiokliffe  v.  Lex- 
ington, 11  B.  Mou.  155.  It  is  sufficient  if 
his  intention  and  express  act  are  clear  and 
coincide.  In  that  event  the  dedication  will 
be  effective  immediately  upon  its  acceptance 
by  the  public.  Elliott,  Koads  &  Streets,  127. 
If,  however,  there  is  not  an  express  dedica- 
tion, but  the  owner  suffers  the  public  to  use 
the  passway,  knowing  it  is  claiming  it  as  a 
matter  of  right,  the  law  presumes  a  dedica- 
tion to  the  public,  and  presumes  the  dedi- 
cator's intention  to  be  in  accord  with  the 
public's  use.  This  does  not  depend  upon 
whether  there  has  in  fact  been  an  actual 
dedication  to  the  public,  but  it  is  founded 
upon  the  principles  of  estoppel  in  pais.  If 
the  real  owner  sulfor  the  public  generally  to 
so  use  hi?  land  as  a  passway,  under  a  no- 
torious claim  of  right,  for  a  great  length  of 
time,  whereby  others  may  have  been  in- 
duced to  buy  property  in  that  vicinity  rely- 
ing upon  the  apparent  right  of  the  public 
to  use  this  passway,  and  by  which  the  pur- 
chase price  of  their  lands  may  have  been  af- 
fected, it  is  unfair  that  the  owner  should  be 
permitted  to  gainsay  the  truth*  of  it.  The 
law  operates  upon  his  conscience,  and  makes 
effect ual  that  which  he  lias  suffered  for  so 
long  to  appear  to  be  so,  by  raising  the  con- 
clusive presumption  that  he  has  o^tually 
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done  wliat  he  allowed  the  public  to  belie\-e 
he  had  done,— dedicated  the  passway  to  the 
use  of  the  public.  Elliott,  Roads  k  Streets, 
132;  Jones,  Easements,  422.'  A  dedication 
by  the  owner  to  the  public  use  is  not  alone 
sufficient.  A  dedication  sometimes  impose 
burdens  upon  the  public  as  well  as  grants 
privileges.  It  would  not  do  to  allow  one  of 
his  own  volition  merely  to  thus  impose  an 
onerous  burden  upon  an  unwilling  public 
It  is  therefore  necessary  that  there  should 
be  an  acceptance  by  the  public  as  well  as  a 
dedication  by  the  owner.  As  already  indi- 
cated, this  acceptance  may  be  signified  by 
the  action  of  those  officials  whose  duty  it  is 
to  represent  the  public  in  those  matters. 
A  formal  order  upon  the  records  of  the 
proper  official  body  would,  of  course,  be  the 
most  satisfactory  manner  of  acceptance 
But  much  less  may  be  equally  effective.  As, 
for  example,  it  has  been  held,  the  appoint- 
ment of  overseers,  the  allotment  of  hands, 
or  the  maintenance  of  the  highway  at  the 
public  expense  are  sufficient  evidence  of  the 
acceptance.  Com,  v.  Abney,  4  T.  B.  Hon. 
479;  Gedge  v.  Com,  9  Bush,  64;  Greenup 
County  v.  Mayaville  d  B.  8.  R.  Co.  14  Ky.  Lu 
Rep.  099,  21  S.  W.  351;  Louisville.  H.  d  St. 
L.  R,  Co.  V.  Com.  104  Ky.  35,  46  S.  W.  207, 
The  cases  from  this  court  cited  just  above 
all  raised  the  question  of  acceptance  of  pub- 
lic roads  by  implied  dedications  by  long 
user,  wlicre  it  was  shown  that  the  county 
officials  had  by  some  overt  act,  and  generally 
of  record,  recognized  and  adopted  the  dedi- 
cated higliway  as  a  public  road.  In  none 
of  these  cases  does  it  seem  that  the  question 
lias  been  raised  whether  a  sufficient  accept- 
ance on  behalf  of  the  public  might  have  been 
by  any  other  method  than  those  just  men- 
tioned. A  number  of  officially  unreporfed 
cases  decided  by  this  court  have  assumed 
that  it  could.  Gatevoood  v.  Cooper,  18  Ky. 
L.  Rep.  869,  38  S.  W.  690;  May  v.  Black- 
hum,  15  Ky.  L.  Rep.  705,  25  S.  W.  112; 
Buroh  V.  Blair,  19  Ky.  L.  Rep.  641,  41  S, 
W.  547 ;  Potts  v.  Clark,  23  Ky.  L.  Rep.  332, 
62  S.  W.  884;  Wright  v.  Willis,  23  Ky.  Lu 
Rep.  665,  63  S.  W.  991;  Eastern  Cemetery 
Co.  v.  Louisville,  13  Ky.  L.  Rep.  279,  15  S. 
W.  1117. 

These  cases  are  criticised  by  counsel  for 
appellant,  and  claimed  to  have  been  not  well 
considered,  and  in  conflict  with  those  report- 
ed cases  holding  an  acceptance  by  the  public 
authority  to  be  essential  to  the  complete 
dedication  of  a  public  road.  That  an  ac- 
ceptance of  a  public  highway — ^aa  distin- 
guished by  some  eminent  authorities  from  a 
mere  public  passway — may  -be  by  acts  less 
than  the  recognition  of  the  dedication  by  an 
order  of  record,  or  by  the  appointment  of 
overseers;  or  the  allotment  of  hands  by  the 
county  court,  or  the  expenditure  of  public 


1908. 


Riley  v.  Bucuanan. 


615 


funds  to  keep  tbem  in  repair,  there  is  abund- 
ant authority.  Of  this  Jones  on  Easements 
(I  449)  says:  "8uch  acceptance,  however, 
need  not  be  formal,  but  may  be  shown  by 
circumstauees,  'such  as  long-continued  use 
by  the  public,  by  improvements  or  repairs  of 
the  way,  by  jp-aJing,  macadamizing,  build- 
ing, or  the  like,  or  by  the  taking  charge  of 
the  road  by  the  proper  public  officials. 
Where  there  has  been  a  dedication  of  a 
highway,  and  this  appears  to  be  beneficial 
to  the  public,  accbptanoe  will  be  presumed 
from  alight  circumstances."  Id.  8  430: 
"In  some  cases  an  acceptance  by  the  public 
of  land  dedicated  to  use  as  a  highway  has 
been  established  by  use  alone,  without  any 
action  ou  the  part  of  the  municipal  officers." 
The  supreme  court  of  Wisconsin,  in  Buchan- 
an V.  Curtis,  25  Wis.  99,  3  Am.  Rep.  23,  held 
that  an  acceptance  of  a  highway  dedicated 
by  implication  would  be  presumed  from  the 
travel  upon  it  by  the  public  for  such  a  time 
and  to  such  an  extent  as  to  show  that  the 
public  convenience  and  accommodation  re- 
quire the  road.  The  rule  is  the  same  in 
Missouri.  In  '  Bauman  v.  Baeokeler,  119 
Mo.  189,  24  S.  W^.  207,  the  supreme  court 
said  that  there  n)ust  be  an  acceptance  of  the 
dedication  by  the  public  "either  by  user  for 
a  length  of  time  more  or  less  according  to 
circumstances,  or  by  its  adoption  by  the 
public  authorities."  Brinok  v.  Collier,  56 
Mo.  164;  Kansas  City  Mill.  Co.  v.  Riley,  133 
Mo.  574,  34  S.  W.  835.  In  Washburn's 
Easements  &  Servitudes,  219,  it  is  declared 
upon  authority  that  "length  of  enjoyment 
may  be  r^arded  when  the  evidence  of  a  ded- 
ication having  been  made  depends  upon  a 
user  by  the  public  of  the  thing  dedicated. 
But,  as  all  that  is  requisite  to  constitute  a 
good  dedication  is,  that  there  should  be  an 
intention  .ind  an  act  of  dedication  on  the 
part  of  the  o^vner,  and  an  acceptance  on  the 
part  of  the  public,  as  soon  as  these  concur, 
the  dedication  is  complete.  Ordinarily, 
there  is  no  other  mode  of  showing  an  accept- 
inoe  by  the  public  of  a  dedication  than  by 
its  being  made  use  of  by  them,  and  this 
muat  be  sufficiently  long  to  evince  such  ac- 
ceptance." Judge  Elliott,  in  his  work  on 
Roads  &  Streets  (p.  117)  says:  "There 
has  been  much  diversity  of  opinion  as  to 
whether  user  by  the  public  will  amount  to 
an  implied  acceptance,  and  cast  the  burden 
of  maintenance  upon  the  local  government. 
.  .  .  TMs  uncertainty  is  removed  by  the 
later  authorities,  and  it  may  now  be  consid- 
ered as  the  prevailing  opinion  that  an  ac- 
ceptance may  be  implied  from  a  general  and 
long-continued  use  by  the  public  as  of 
riglit."  In  Manderschid  v.  Duhuque,  29 
loi»a,  73,  4  Am.  Rep.  196,  the  supreme  court 
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of  Iowa,  in  applying  the  same  doctrine, 
said:  "It  is  probably  the  settled  doctrine 
in  England  that  no  formal  acceptance,  other 
than  public  use,  is  necessary  in  order  to 
make  the  dedication  of  a  highway  effectual. 
See  Angell  &  1).  Highways,  9  158.  While 
this  rule  is  not  uniformly  recognized  in  this 
country,  yet  it  is  believed  that  the  weight 
and  prevailing  current  of  authorities  sup- 
port it."  (Quite  an  array  of  cases,  cited  in 
support  of  the  statement.)  The  rule  in 
Connecticut  is  that  the  convenience  to  the 
public  of  a  highway  in  question,  coupled  . 
with  use  by  the  public,  when  dedication  is 
sufficiently  bhown,  will  support  a  presump- 
tion of  acceptance.  Cheen  v.  Canaan,  29 
Conn.  167;  Quthrie  v.  Vew  Baven,  31  Conn. 
308.  A  number  of  other  cases  examined, 
and  which  support  the  general  doctrine  of 
an  acceptance  by  the  public  being  presumed 
from  its  long-continued  use  of  the  highway, 
are  appended.  Cook  v.  Harris,  61  N.  Y. 
448;  People  v.  Loehfelm,  102  N.  Y.  1,  5  N. 
E.  783;  Ross  v.  Thompson,  78  Ind.  90; 
Ffteele  v.  Sullivan,  70  Ala.  689;  Eureka  v. 
Croghan  (Cal.)  19  Pac.  486;  Carter  v.  Port- 
land, 4  Or.  339;  Com.  v.  Moorehead,  118  Pa. 
344,  4  Am.  St.  Rep.  699,  12  Atl.  424;  War- 
ren V.  Jacksonville,  16  111.  236,  68  Am.  Dec. 
610;  Oruhe  v.  Nichols,  36  111.  92;  State  v. 
Fisher,  117  N.  C.  733,  23  S.  B.  158;  Buchan- 
an V.  Curtis,  25  Wis.  99,  3  Am.  Rep.  28; 
Atiy.  Gen.  v.  Abbott,  154  Mass.  323,  13  L. 
R.  A.  251,  28  N.  E.  346;  Smith  v.  Flora,  64 
111.  93;  Los  Angeles  Cemetery  Asso.  v.  Los 
Angeles  (Cal.)  32  Pac.  240;  Harrison  Coun- 
ty V.  Seal,  60  Miss.  129,  3  L.  R.  A.  669,  14 
Am.  St.  Rep.  545,  5  So,  622;  Bauman  v. 
Boecheler,  119  Mo.  189,  24  S.  W.  207;  Kan- 
sas City  Mill.  Co.  v.  Riley,  133  Mo.  674,  34 
S.  W.  835 ;  Pomfrey  v.  Saratoga  Springs,  34 
ilun,  007;  Porter  v.  Attica,  33  Hun,  605; 
State  V.  Eisele,  37  Minn.  256,  33  N.  W.  785. 
There  arc  but  few  cases  which  we  have 
found  to  the  contrary,  especially  of  modem 
promulgation.  Among  these  are  Com.  v. 
Kelly,  8  Gratt.  632;  Mayberry  v.  Standish, 
56  Me.  342;  Bowers  v.  Suffolk  Mfg.  Co.  4 
Cush.  332. 

The  former  opinions  of  this  court  do  not 
necessarily  hold  that  an  acceptance  by  long- 
continued  use  alone  by  the  public  of  a  high- 
way in  question  would  not  be  a  sufficient  ac- 
ceptance. In  Gedge  v.  Com.  9  Bush,  64, 
which  was  an  indictment  for  obstructing  an 
alleged  highway,  the  court  found,  as  a  mat- 
ter of  fact,  that  the  supposed  highway  had 
never  been  used  as  such  by  the  public. 
What  the  court  decided  was  that  an  accept- 
ance "either  express  or  by  implication"  was 
necessary  to  constitute  the  way  into  a  pub- 
lic street.     (Jheenvp  County  v.  Maysville  d 
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B,  8.  R.  Co.  14  Ky.  L.  Rep.  099,  21  S.  W. 
351,  was  an  indictment  for  obstructing  a 
public  road.  As  to  how  the  road  might  be 
dedicated,  the  court  said:  "It  seems  to  be 
settled  that  a  gi'ant  of  a  right  of  way  and 
its  acceptance  by  the  proper  authority  and 
in  the  proper  manner  will  be  conclusively 
presumed  from  an  uninterrupted  and  ad- 
verse use  by  the  public  as  a  right,  and  not 
the  effect  of  indulgence  or  permission  for 
the  period  of  fifteen  years  or  more."  The 
cases  ot  Oedge  v.  Com.  0  Bush,  64,  and 
Wilh'ins  V.  Barnes,  79  Ky.  323,  were  cited 
in  the  opinion.  Louismlle,  H.  d  8t.  L. 
R.  Co,  V.  Com.  104  Ky.  35,  46  S.  W.  207, 
was  also  an  indictment  involving  the  ques- 
tion of  the  establishment  of  a  public  high- 
way by  common-law  dedication.  Although 
the  court  found  that  the  county  court  had 
appointed  overseers  over  the  road,  and  had 
allotted  hands  to  work  it,  the  court  took  oc- 
casion to  say:  "A  continued,  uninterrupt- 
ed, and  adverse  use  of  a  highway  as  such  by 
the  public,  as  a  right,  for  the  period  of  fif- 
teen years,  creates  a  conclusive  presumption 
of  dedication  and  acceptance  of  it." 

But  it  is  urged  that  the  case  of  WUhinB  v. 
Barnes,  79  Ky.  323,  is  in  conflict  with  the 
doctrine  being  discussed;  that  it  expressly 
decides  tliat  an  acceptance  by  the  public  of- 
ficials by  some  overt  official  act  indicating 
a  purpose  to  accept  the  road  is  necessary. 
Qedge  v.  Com.  9  Bush,  64,  and  Com.  v.  Kel- 
ly, 8  Gratt.  632,  are  mainly  relied  on  as  au- 
thorities. Wliatever  may  have  been  the  ex- 
tent of  the  court's  views  in  that  opinion,  it 
is  clear  that  beginning  with  Eastern  Ceme- 
tery Co.  v.  Louisville,  13  Ky.  L.  Rep.  279, 
15  S.  VV.  1117,  and  Greenup  County  v.  Mays- 
ville  d  B.  8.  R.  Co.  14  Ky.  L.  Rep.  699,  21 
S.  W.  351,  it  has  never  since  been  applied 
with  the  same  strictness.  It  is  not  in  ac- 
cord either  with  the  weight  or  current  of 
the  authorities.  Nor  do  we  believe  it  is,  in 
its  extremity,  sound  in  principle.  As  all 
highways  are  established  for  the  public,  to 
meet  their  demands  and  necessities  in  trav- 
eling, it  ought  to  be  that  they  should  be  per- 
mitted to  accept  a  dedication  of  a  roadway 
given  to  them  by  grant,  if  they  deem  it  to 
their  interest  to  do  so.  The  statutory  meth- 
od of  opening  new  roads  is  better  suited,  if 
not  intended,  for  cases  where  there  may  be 
objection  to  the  proceeding  on  the  part  of  the 
landowner,  or  where  his  grant  is  involun- 
tary, and  a  condemnation  must  be  resorted 
to.  On  the  otlier  hand,  if  the  owner  sees 
proper  to  voluntarily  grant  or  dedicate  a 
right  of  way  to  the  public,  and  if  it  is  nec- 
essary- to  the  public  travel,  and  accepted  and 
used  for  that  purpose,  we  cannot  see  that  it 
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should  be  either  denied  or  discouraged. 
The  fact  that  such  a  road  is  persistently 
and  generally  used  by  the  public  for  a  great 
numlier  of  years  proves  its  necessity.  That 
the  public  officials — in  this 'state  the  fiscal 
and  county  courts — should  have  it  in  their 
exclusive  power  to  deny  the  public  the  rig] it 
to  accept  the  road  by  merely  neglecting  to 
provide  for  its  maintenance  by  having  hands 
allotted  to  keep  it  up,  the  hands  being  gen- 
erally those  members  of  the  public  most  in- 
terested in  it,  or  by  refusing  or  failing  to 
note  their  approval  by  an  order  on  their  rec- 
ords, is  not  reasonable.  As  a  matter  of 
fact  the  road  may  not  need  work  or  repair. 
Why  should  the  county  officials  be  compelled 
to  do  a  vain  thing,  then,  in  allotting  hands 
for  the  purpose  t 

We  feel  constrained  by  reaaon  and  au- 
thority to  hold  that,  while  an  acceptance  by 
the  public  is  essential  to  a  complete  dedica- 
tion of  a  public  highway  or  paasway,  the  ac- 
ceptance may  be  either  by  formal  ratifica- 
tion by  the  proper  official  board  of  the  mu- 
nicipality; or  by  implication. by  it,  where  it 
takes  charge  of  the  road  by  directing  im- 
provements on  behalf  of  the  public,  or  other- 
wise by  overt  act  recognizes  it  as  a  public 
road;  or  it  may  be  by  the  public  by  such 
protracted  and  continued  use  as  to  clearly 
indicate  its  acceptance,  when  the  road  dedi- 
cated is  a  benefit  to  the  public,  and  not  a 
burden.  In  the  last-named  state  of  case, 
a  formal  acceptance  by  the  proper  legal  au- 
thority will  be  conclusively  presumed  to 
have  taken  place.  Should  the  road  become 
a  burden  to  the  public,  it  may  be  discontin- 
ued in  the  method  pointed  out  by  the  stat- 
utes. 

It  is  claimed  in  argument  that  the  road 
passes  through  "woodland,"  and  that  there- 
fore the  public  does  not  acquire  a  right  by 
its  use  for  whatever  length  of  time  it  may 
have  been  continued.  While  it  is  true  that 
a  part  of  the  road  is  shown  to  pass  through 
a  woodland,  it  is  not  shown  that  this  wood- 
land is  not  inclosed.  From  all  the  evidence 
it  seems  probable  that  it  is.  Ordinarily, 
the  use  by  the  public  of  a  passway  through 
unindosed  woodland  is  deemed  to  be  by  per- 
mission of  the  owner,  and  not  to  be  adverse 
to  his  title.  Wilkins  v.  Barnes,  79  Ky.  323. 
But  this  may  or  may  not  be  so,  according  to 
circumstances.  May  v.  Blackburn,  13  Ky. 
L.  Rep.  7a5,  25  S.  W.  112.  There  is  no  ap- 
parent reason  for  extending  the  exception  as 
to  uninclosed  woodland  to  this  case. 

Perceiving  no  error  in  the  record,  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Rehearing  denied« 
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1.  In  an  nctlon  to  recover  damasea  for 
failure  to  farnlali  a  brand  of  aeed  or- 
dered, plaintiff  may  rely,  both  upon  a  spe- 
cial warranty  that  the  seed  delivered  was 
that  ordered,  and  npon  an  Implied  warranty 
arising  from  a  representation  that  It  was 
snch,  and  will  not  be  required  to  elect  between 
the  two. 

2.  One  mrlao  fllla  an  order  for  a  partlcn- 
lar  brand  of  seed  by  supplying  the  kind 
ordered  does  not  Impliedly  warrant  that  It  is 
reasonably  fit  for  the  purpose  to  which  it  is 
to  be  applied. 

(January  20,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  fbr  Mason  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  loss  sustained  by  plaintiff 
through  failure  of  defendants  to  furnish  thf 
idnd  of  seed  ordered  from  them.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  D.  Cole,  for  appellant : 

Appellant  had  an  undoubted  right  in  his 
first  paragraph  to  sue  for  a  breach  of  war- 
ranty, and  in  his  second  paragraph  to  sue 
for  fraud  and  deceit. 

McClintock  v.  Emick,  87  Ky.  161,  7  S.  W. 
903. 

The  second  paragraph  of  the  petition,  con- 
taining the  action  for  fraud  and  deceit,  was 
traversed,  and  proof  introduced  in  support 
of  the  allegations.  Therefore,  the  court 
erred  to  the  prejudice  of  appellant  in  refus- 
ing to  give  any  instructions. 

Tipton  ▼.  Triplett,  1  Met.  (Ky.)  574; 
Hanks  ▼.  Af'JTee,  2  Litt.  (Ky.)  227; 
Hughes  v.  Robertson,  1  T.  B.  Mon.  215,  16 
Am.  Dec.  104;  Singleton  v.  Kennedy,  9  B. 
Mon.  222;  Farts  v.  Leivis,  2  B.  Mon.  375; 
Cope  V.  Arherry,  2  J.  J.  Marsh.  297 ;  Bcoit 
T.  Scott,  2  A.  K.  Marsh.  217. 

If  a  person  makes  a  representation  under 
such  circumstances  that  he  ought  to  know 
whether  it  is  true  or  false,  and  it  is  in  fact 
false,  knowledge  of  its  falsity  may  be  im- 
plied. 

Foard  v.  McComh,  12  Bush,  723;  Wheeler 
V.  Boars,  33  Fla.  696,  15  So.  584 ;  Thome  v. 
Prentiss,  83  111.  99;  Huhhard  v.  Weare,  79 
Iowa,  678,  44  N.  W.  915;  Prewitt  v.  THm- 
hie,  02  Ky.  176.  36  Am.  St.  Rep.  586,  17  S. 
W.  356;  THmhle  v.  Reid,  97  Ky.  720,  31  S. 

Note.— For  another  case  In  this  series  as  to 
implied  warranty  on  sale  of  seed,  see  Shaw  y. 
Smith.  11  L.  R.  A.  681. 

As  to  implied  warranty  of  fitness  of  property 
bonirhi  for  special  purpose,  see  note  to  McQuald 
y.  Ron,  22  L.  V    A.  187:  also  Bierman  v.  City 
Mills  Co.  37  L.  It.  A.  799. 
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W.  861;  Cooper  v.  Schlesinger,  111  U.  S. 
148,  28  L.  ed.  382,  4  Sup.  Ct.  Rep.  360; 
Evans  v.  Edmonds,  13  C.  B.  777;  Juzan  v. 
Toulmin,  9  Ala.  684,  44  Am.  Dec.  448. 

Whether  a  party  misrepresenting  a  fact 
knew  it  to  be  false,  or  made  the  assertion 
without  any  precise  knowledge  of  the  sub- 
ject, is  immaterial. 

Fisher  v.  Mellen,  103  Mass.  503;  Lynch  v. 
Mercantile  Trust  Co.  5  McCrary,  623,  18 
Fed.  486;  Kirkpatrick  v.  Reeves,  121  Ind. 
280,  22  N.  E.  139 ;  Stone  v.  Covell,  29  Mich. 
359;  Riggs  v.  Thorpe,  67  Minn.  217,  69  N. 
W.  891;  Hamlin  v.  Ahell,  120  Mo.  188,  25  S. 
W.  516;  Morehead  v.  Eades,  3  Bush,  121; 
Campbell  v.  Hillman,  15  B.  Mon.  508,  61 
Am.  Dec.  195;  Perkins  v.  Rice,  Litt.  Sel. 
Cas.  218,  12  Am.  Dec.  298. 

Where  a  dealer  contracts  to  supply  an  ar- 
ticle in  which  he  deals,  to  be  applied  to  a 
particular  purpose,  so  that  a  buyer  necessa- 
rily trusts  to  the  judgment  of  the  dealer, 
there  is  in  that  case  an  applied  term  of  war- 
ranty that  it  shall  be  reasonably  lit  for  the 
purpose  for  which  it  is  to  be  applied. 

Cachet  v.  Warren,  72  Ala.  288;  Pacific 
Gvano  Co.  v.  Mullen,  66  Ala.  582;  Benja- 
min, Sales,  9  167 ;  Miller  y.  Oaither,  3  Bush, 
152;  Shaw  v.  Smith,  45  Blan.  334,  11  L.  R. 
A.  681,  26  Pac.  886;  Johnson  v.  Sproull,  50 
Mo.  App.  121;  Shatto  v.  Ahemethy,  35 
Minn.  538,  29  N.  W.  325;  Sims  v.  Howell, 
49  Ga.  620;  Gammell  v.  Ounhy,  52  Ga.  504; 
Best  V.  Flint,  58  Vt.  543,  56  Am.  Rep.  570, 
6  Atl.  192;  Little  v.  O.  E.  Van  Syckle  d  Co. 
115  Mich.  480,  73  N.  W.  554. 

Mr.  Clairenoe  I*.  Sallee,  for  appellees: 

An  express  warranty  precludes  an  implied 
warranty. 

Price  V.  Price,  101  Ky.  32,  39  S.  W.  429 ; 
Newton  v.  Field,  98  Ky.  186,  32  S.  W.  623. 

In  an  action  for  fraud  and  deceit  the  sci- 
enter is  the  gist  of  the  action,  and  must  be 
alleged  and  proved. 

Massie  v.  Crawford,  3  T.  B.  Mon.  219; 
Bacon  v.  Brown,  3  Bibb,  35;  Ball  v.  Lively, 
4  Dana,  369;  Campbell  v.  Hillman,  15  B. 
Mon.  508,  61  Am.  Dec.  195;  Warren  v.  Bark- 
er, 2  Duv.  155;  Stewart  v.  Dougherty,  3 
Dana,  480;  Marksbury  v.  Taylor,  10  Bush, 
519;  Mattingly  v.  Russell,  15  Ky.  L.  Rep. 
875. 

If  the  purchase  of  a  commodity  is  for  a 
specific  purpose,  there  is  an  implied  warranty 
that  it  is  fit  for  the  purpose  intended.  But 
in  the  purchase  of  a  specific  commodity 
there  is  no  implied  warranty  that  it  will  an- 
swer the  purpose  for  which  it  is  bought. 

Scott  V.  Renick,  1  B.  Mon.  63,  35  Am. 
Dec.  177;  Marshall  v.  Peck,  I  Dana,  609; 
Goulds  V.  Brophy,  42  Minn.  109,  6  L.  R.  A. 
392,  43  N.  W.  834. 

Mr.  C.  I>.  New^ell  also  for  appellees. 
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B,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  J.  D.  Gardner,  brought  this 
action  against  the  appellees,  T.  J.  Winter  & 
Ck).,  for  a  breach  of  warranty  and  deceit  in 
the  sale  of  18  bushels  of  Western  German 
millet  seed.  In  the  first  paragraph  of  his 
petition  he  relies  upon  a  warranty  by  the 
defendants  that  the  seed  sold  to  him  was 
Western  German  millet  seed,  suitable  for  seed 
purposes;  and  alleges  thai  the  seed  was  not 
of  the  quality  warranted,  and  that,  in  conse- 
quence thereof,  his  crop  grown  therefrom 
was  worthless,  entailing  upon  him  a  loss 
of  $600.  In  the  second  paragraph  he  al- 
leges that  the  defendants  fraudulently  rep- 
resented that  the  seed  was  of  the  best  qual- 
ity of  Western  German  millet  seed,  suitable 
for  seed  purposes,  when  in  fact  it  was  not 
Western  German  millet  seed,  or  suitable 
for  sowing,  and  that  the  defendants  knew 
it  was  not, — ^alleging  special  damages  as  in 
the  first  paragraph.  The  defendants,  in 
their  answer,  admit  that  they  sold  to  the 
plaintiff  18  bushels  of  Western  German  mil- 
let seed,  but  deny  the  alleged  warranty  and 
deceit.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  defendants.  The  plaintiff 
proved  by  a  number  of  witnesses  that  his 
crop  was  almost  an  entire  failure,  and  that 
this  was  not  due  to  any  defect  in  the  prep- 
aration of  the  ground  to  receive  the  seed, 
or  in  its  subsequent  cultivation.  He  testi- 
fied that  he  had  had  large  experience  in  the 
growth  and  cultivation  of  Western  German 
millet  seed,  and  that  he  had  uniformly  pre- 
vious to  this  time  had  good  success  with  it; 
that  when  he  purchased  the  seed  from  de- 
fendants he  asked  for  Western  German  mil- 
let; that  the  defendants  showed  him  two 
different  kinds  of  millet  seed,  one  known  as 
"Southern  German  millet,"  and  the  other  as 
''Western  German  millet,"  and  advised  him 
to  purchase  Southern  millet,  which  was 
higher  in  price,  but  that,  relying  upon  bis 
previous  experience  with  Western  German 
millet,  he  decided  to  buy  that  seed ;  that  the 
defendants,  not  having  enough  of  this  seed 
on  hand,  ordered  from  a  wholesale  seed 
house  in  Cincinnati,  and  had  it  delivered 
to  him  in  the  packages  in  which  it  was  put 
up  by  the  firm  in  Cincinnati.  The  testimony 
of  the  defendants  was  to  the  effect  that  there 
were  two  qualities  of  German  millet  seed — 
one  grown  in  the  south,  which  was  raised 
almost  entirely  for  seed  purposes;  that  this 
seed  was  cultivated  in  hills  like  com;  and 
that  the  seed  was  sent  west  and  rcsown, 
and  produced  what  was  known  to  the  trade 
as  VVestern  German  millet  seed  to  distin- 
guish it  from  the  genuine  southern  seed: 
that,  after  the  Western  German  millet  seed 
had  been  resown  for  several  years,  it  had  a 
tendency  to  run  out  and  deteriorate,  so  that 
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it  did  not  produce  so  luxuriantly  as  the 
southern  seed.  They  also  introduced  testi- 
mony to  the  effect  that  the  seed  had  ger- 
minated all  right,  but  that  early  in  June  a 
severe  drouth  set  in,  which  lasted  until 
November,  and  that  this  prevented  the  mil- 
let, a  hard  crop  on  land,  from  growing  on 
thin  land  like  the  plaintiff's.  At  the  con- 
clusion of  the  testimony  plaintiff  asked  the 
court  to  instruct  the  juiy  on  the  warranty 
set  out  in  the  first  paragraph  of  his  peti- 
tion, and  also  on  the  alleged  deceit  prac- 
tised upon  him,  set  out  in  the  second  para- 
graph. Tlie  court  thereupon  gave  to  the 
jury  the  following  instructions:  "(1)  The 
court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  defendants. 
Winter  &  Co.,  sold  to  plaintiff,  Gardner,  a 
quantity  of  millet  seed  as  Western  German 
millet  seed,  and  that  said  seed  was  not 
Western  German  millet  seed,  then  they  will 
find  for  plaintiff  such  sum  as  they  may  be- 
lieve from  the  evidence  plaintiff  has  been 
damaged  by  reason  of  the  seed  not  being 
Western  German  millet  seed,  not  exceeding 
the  sum  of  $600,  the  amount  claimed  in  the 
petition."  "(3)  If  the  jury  believe  from 
the  evidence  that  the  seed  sold  and  delivered 
by  defendant  to  plaintiff  was  of  the  kind 
and  quality  of  millet  seed  commercially 
known  under  the  description  of  *>^'estem 
German  millet  seed,'  then  they  will  find  for 
the  defendants." 

The  first  question  for  decision  is  the  re- 
fusal of  the  trial  court  to  require  plaintiff 
to  elect  whether  he  would  proceed  upon  the 
express  or  implied  warranty  relied  upon  in 
the  first  and  second  paragraphs  of  the  peti- 
tion. This  motion,  we  think,  was  properly 
overruled,  as  there  is  nothing  inconsistent 
in  the  pleas,  and  we  know  of  no  rule  of 
pleading  which  would  estop  the  plaintiff 
from  relying  on  both  in  a  suit  for  damages 
based  upon  the  same  transaction.  It  is  con- 
tended for  appellant  that  he  was  entitled 
to  an  instruction  based  upon  the  alleged  im- 
plied warranty  set  up  in  the  second  para- 
graph of  his  petition^  on  the  ground  that  a 
manufacturer  or  dealer  who  sells  an  article 
at  a  fair  market  price,  knowing  the  pur- 
chaser designs  to  apply  it  to  a  particular 
purpose,  impliedly  warrants  it  to  be  fit  for 
that  purpose.  The  appellant  did  not  tes- 
tify to  the  allegations  contained  in  both  par- 
agraphs of  his  petition  that  the  defendants 
warranted  and  represented  the  seed  to  be  **fit 
and  suitable  for  seed  purposes"  and  for  sow- 
ing on  his  land,  but  only  that  the  seed  was 
warranted  or  represented  by  the  defendants 
to  be  Western  German  millet  seed.  The 
general  rule  applicable  to  the  question  is 
well  settled  by  all  the  leading  text  writers. 
Tn  2  Benjamin,  Sales,  §§  987,  988,  the  rule 
is  stated  as  follows:     "Where  a  manufac- 
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turer  or  a  dealer  contracts  to  supply  an  ar- 
ticle which   he   manufactures   or   produces, 
or  in  which  he  deals,  to  be  applied  to  a  par- 
ticular purpose,  so  that  the  buyer  necessa- 
rily trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case 
sn  huplied  term  of  warranty  that  ft  shall 
be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied."    But  "where  a  known, 
described,  and  defined  article  is  ordered  of  a 
manufacturer,  although  it  is  stated  to  be 
required  by  the  purchaser  for  a  particular 
purpose,  still,  if  the  known,  defined,  and  de- 
Bcribed  thing  be  actually  supplied,  there  is 
no  warranty  that  it  shall  answer  the  par- 
ticular purpose  intended  by  the  buyer."    In 
Leake  on  Contracts,  404,  the  same  rule  is 
stated  thus:     "If  an  order  be  given  for  the 
manufacture  or  supply  of  an  article  to  sat- 
isfy a  required  purpose,  that  purpose,  and 
not  any  Specific  article,  being  the  essential 
matter  of  the  contract,  the  seller  is  then 
bound,  as  a  condition  of  the  contract,  to 
supply  an  article  reasonably  fit  for  the  pur- 
pose, and  is  considered  as  warranting  that  it 
is  so.    But  if  an  order  be  given  for  a  specific 
article   of    a    recognized    kind    or    descrip- 
tion,   .    .    .    and  the   article    is  supplied, 
there  is  no  warranty  that  it  will  answer  the 
purpose  described  or  supposed,  although  in- 
tended and  expected  to  do  so."    1  Parsons  on 
Contracts,  586,  587,  states  the  rule  thus: 
''If  the  thing  be  ordered  of  the  manufactur- 
er for  a  special   purpose,   and   it  be   sup- 
plied and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  pur- 
pose. This  principle     .     .    .    must  be  limit- 
ed to  cases  where  a  thing  is  ordered  for  a 
special  purpose,  and  not  applied  to  those 
where  a  special  thing  is  ordered,  although 
this  be   intended   for   a    special    purpose." 
Lawson  on  Contracts,  9  57,  subsec.  8,  states 
the  rule  as  follows:     "Where  goods  are  sold 
for  a  particular  purpose  (that  purpose,  and 
not  any  specific  article,  being  the  essence 
of  the  contract),  there  is  an  implied  war- 
ranty that  the  article  is  reasonably  fit  for 
that  purpose."    There  is  no  evidence  in  this 
case  of  any  intended  fraud  or  deceit  by  the 
defendants  in  the  sale  of  the  seed  to  plain- 
tiff.  On  the  contrary,  it  is  quite  clear  that, 
relying  upon   his   own   judgment  and   past 
experience,  plaintiff  bought  of  the  defendants 
a  specific  article,  known  and  recognized  as 
"Western  German  millet  seed."    Under  these 
circumstances  there  was    no    implied  war- 
ranty that  the  seeds  would  germinate  and 
produce  good  crops,  or  that  they  were  rea- 
sonably fit  for  the  purpose  to  which  they 
were  to  be  applied.    The  only  issue  between 
the  parties  was  whether  the  seed  sold  actu- 
ally belonged   to   the   variety    of    Western 
German  millet  seed.    The  instructions  fairly 
submitted  this  issue  to  the  jury.    Whether 
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the  failure  in  plaintiff's  crop  was  due  to  de- 
fective seed,  or  was  to  be  attributed  to  the 
poverty  of  his  soil,  the  scarcity  of  rain,  or 
the  other  innumerable  risks  which  attend  the 
sower,  is  hard  to  determine.  Plaintiff's  ex- 
perience is  aptly  described  in  the  parable  of 
the  sower  and  the  seed:  "Behold,  a  sower 
went  forth  to  sow ;  and  when  he  sowed,  some 
seeds  fell  by  the  wayside,  and  the  fowls 
came  and  devoured  them  up ;  some  fell  upon 
stony  places,  where  they  had  not  mud& 
earth;  and  forthwith  they  sprung  up,  be- 
cause they  had  no  deepness  of  earth;  and 
when  the  sun  was  up,  they  were  scorched; 
and  because  they  had  no  root,  they  withered 
away." 

For  reasons  indicated,  the  judgment  is  o/- 
fvrtned. 

Petition  for  rehearing  denied. 


Fannie  B.  FRANKLIN,  Appf., 

V. 

Mattie  L.  TRACEY  et  oL 


(. 


.Ky.. 
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The  ovrnev  of  property  la  «nder  no  obli- 
gation to  exercise  care  and  dlliffenee 
to  discover  latent  defects  for  the  bene- 
fit of  In  lending  lessees,  so  as  to  he  liable  for 
injuries  to  their  property  by  reason  of  sach 
defects  after  they  have  taken  possessicm  un- 
der the  lease. 

(January  13,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Division  of  the  Cir- 
cuit Court  for  Jefferson  County  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  property 
for  which  defendants  were  alleged  to  be  re- 
sponsible.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  J.  Tilford  and  P.  C. 
Beokley,  for  appellant: 

The  landlord  is  liable  if  he  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  the  dangerous  condition  of  the 
premises  when  the  lease  was  made,  unless 
the  tenant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the 
dangerous  condition. 

Willcox  V.  Hines,  100  Tenn.  638,  41  L.  R. 
A.  278,  66  Am.  St.  Rep.  770,  46  S.  W.  29,7 ; 
Hines  v.  WiHcoiP,  96  Tenn.  148,  34  L.  R.  A. 


NoTB. — For  implied  covenant  In  lease  as  to 
fitness  of  property  for  purpose  intended,  see 
also,  in  this  series.  Clifton  v.  Montague,  33  L.  R. 
A.  449,  and  note,  and  York  v.  Stewart,  43  L.  R. 
A.  125. 

As  to  liability  of  landlord  for  injury  to  ten- 
ant from  defect  in  premises,  see  note  to  Hines 
T.  Willcox,  34  L.  R.  A.  824. 
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824,  54  Am.  St.  Rep.  823,  33  S.  W.  914; 
Stenherg  ▼.  WHIcojb,  96  Tenn.  103,  34  L. 
R.  A.  615,  33  S.  W.  917 ;  Nines  v.  Willcox, 
96  Tenn.  328,  34  L.  R.  A.  832,  34  S.  W.  420. 

A  landlord  is  liable  to  his  tenant  for 
injuries  resulting  to  the  tenant  or  his 
property  hj  reason  of  defects  existing  in  the 
leased  premises  at  the  time  the  lease  was 
made,  which  the  landlord  knew  of,  and 
failed  to  disclose  to  the  tenant,  and  which 
the  tenant  did  not  know  of,  and  could  not 
have  discovered  hy  the  exercise  of  ordinary 
care. 

Coke  T.  Outkese,  80  Ky.  598,  44  Am.  Rep. 
499. 

The  liability  is  founded  in  tort,  and  is 
based  upon  the  principle  that  one  must  so 
use  his  property  as  not  to  injure  another. 
Sec  uiere  tuo  ut  alienum  non  kedas. 

Carson  v.  Godley,  26  Pa.  Ill,  67  Am.  Dec. 
404;  Willcow  v.  Hines,  100  Tenn.  538,  41  L. 
R.  A.  278,  66  Am.  St.  Rep.  770,  46  S.  W. 
297 ;  Kern  T.  Myll,  80  Mich.  530,  8  L.*  R.  A. 
682,  46  N.  W.  587 ;  Edwards  v.  New  York  d 
H.  R.  Co.  98  N.  Y.  245,  50  Am.  Rep.  659. 

If  the  landlord  is  liable  when  he  has 
actual  knowledge,  can  reason  or^ogic  hold 
the  landlord  harmless  when  his  failure  to 
obtAin  this  knowledge  is  the  result  of  his 
failure  to  exercise  ordinary  care  T 

1  Thomp.  Neg.  H  1134;  State  use  of 
Bashe  v.  Boyce,  73  Md.  469,  21  Atl.  322; 
Albert  \.  State,  66  Md.  325,  59  Am.  Rep. 
159.  7  Atl.  697 ;  Timlin  ▼.  Standard  Oil  Co. 
126  N.  Y.  514,  22  Am.  St.  Rep.  845,  27  N. 
E.  786 ;  Lindsey  v.  Lcighton,  150  Mass.  288, 
15  Am.  St.  Rep.  199,  22  N.  E.  901 ;  Booth  v. 
Merriam,  155  Mass.  522,  30  N.  E.  85;  Lynch 
V.  Swan,  167  Mass.  510,  46  N.  E.  51;  Mat- 
thews V.  De  Groff,  13  App.  Div.  356,  43  N. 
Y.  Supp.  237;  Metzger  v.  Schultz,  16  Ind. 
App.  454,  69  Am.  St.  Rep.  323,  43  N.  E.  886, 
45  N.  E.  619;  Thum  Bros.  v.  Rhodes,  12 
Colo.  App.  245,  55  Pac.  264 ;  Carson  v.  God- 
ley,  26  Pa.  Ill,  67  Am.  Dec.  404;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  225. 

Mr.  Huston  Quin,  for  appellees: 

A  petition  is  defective  which  does  not  al- 
lege that  the  defect  was  latent. 

14  Enc.  PI.  &  Pr.  p.  340;  Smith  v.  Butt- 
ner,  90  Cal.  95,  27  Pac.  29;  Ten  Broeck  v. 
Wells,  F.  d  Co.  47  Fed.  690. 

Fraud  apart,  the  landlord  is  under  no 
obligation  to  keep  the  demised  premises  in 
repair,  there  being  no  implied  covenant  that 
premises  are  in  a  fit  condition. 

Battres  v.  Heiss,  2  Ky.  L.  Rep.  308; 
Story,  Contr.  §  516;  Doyle  v.  Union  P.  R. 
Co.  147  U.  S.  413,  428,  37  L.  ed.  223,  230,  13 
Sup.  Ct.  Rep.  333;  Coke  v.  Gutkese,  80  Ky. 
698,  44  Am.  Rep.  499. 

Actual  knowledge  must  be  alleged,  for 
without  knowledge  fraud  cannot  be  proved, 
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and  without  fraud  the  tenant  must  suffer 
for  his  own  indiscretion  and  negligence. 

Lane  ▼.  Cox  [1897]  1  Q.  B.  415;  Keates  t. 
Cadogan,  10  G.  B.  591;  Doyle  r.  Union  P. 
R.  Co.  147  U.  S.  413,  37  L.  ed.  223,  13  Sup. 
Ct.  Rep.  333;  Davidson  v.  Fischer,  11  Colo. 
583,  7  Am.  St.  Rep.  267,  19  Pac.  652;  Botce 
V.  Bunking,  135  Mass.  380,  46  Am.  Rep. 
471;  Land  ▼.  Fitzgerald,  68  N.  J.  L.  28,  52 
Atl.  229;  Bobbins  v.  Jones,  16  C.  B.  N.  S. 
221;  Clyne  v.  Helmes,  61  N.  J.  L.  358.  39 
Atl.  767;  Mullen  v.  Rainear,  45  N.  J.  L. 
520;  Harpel  v.  Fall,  63  Minn.  520,  65  N.  W. 
913;  Dowling  y.  Nuebling,  97  Wis.  350,  72 
N.  W.  S7l;  Jones  v.  Millsaps,  71  Miss.  10, 
23  L.  R.  A.  155,  14  So.  440;  Whitmore  v. 
Orono  Pulp  d  Paper  Co.  91  Me.  297,  40  L. 
R.  A.  377,  64  Am.  St.  Rep.  229,  39  Atl. 
1032;  1  Thomp.  Neg.  SS  1129,  1130;  Taylor, 
Land.  &  T.  I  382. 

Barker,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant,  Fannie  Franklin,  institut- 
ed this  action  in  the  Jefferson  circuit  court 
to  recover  damages  for  injury  to  her  proper- 
ty caused  by  the  collapse  of  a  house  belong- 
ing to  appellee,  which  she  had  rented,  and 
which  contained  the  injured  property  at  the 
time  of  the  collapse.  The  petition  states 
that  the  appellant  rented  the  house — being 
No.  633  Center  street,  in  Louisville,  Ken- 
tucky— on  the  20th  day  of  July,  1900,  from 
the  Columbia  Finance  &  Trust  Company, 
which  was  the  agent  for  that  purpose  of  its 
owners,  Mattie  L.  Tracey  and  Susie  B. 
Tracey ;  that  the  renting  was  from  month  to 
month,  until  the  contract  lease  between  her- 
self and  appellee  should  be  terminated;  that 
she  remained  in  possession  of  the  premises, 
under  lease,  until  the  24th  day  of  February, 
1903,  when  the  house,  by  reason  of  its  un- 
safe, dangerous,  and  defective  condition, 
suddenly  and  without  warning  collapsed  and 
fell,  breaking  and  destroying  all  the  proper- 
ty of  appellant  therein,  which  was  reason- 
ably worth  the  sum  of  $200 ;  that  the  house 
was  in  the  unsafe,  dangerous,  and  defective 
condition  which  caused  it  to  fall,  at  the  be- 
ginning of  the  lease,  and  remained  so  until 
the  day  on  which  it  fell;  that  this  con- 
dition of  the  house  was  well  known  to  the 
owners,  and  each  of  them,  or  could  have 
been  known  to  them  by  the  exercise  of  ordi- 
nary care  at  the  time  the  lease  was  made, 
and  on  the  1st  day  of  February,  1903,  but 
was  not  known  to  appellant,  and  could  not 
have  been  known  to  her  by  the  exercise  of 
ordinary  care  at  the  time  the  lease  was 
made,  or  on  the  1st  day  of  February,  1903; 
that,  by  reason  of  the  collapse  of  the  house 
in  question,  she  was  damaged  in  the  sum 
of  $250.       To  this  petition  a   general    de- 
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murrer  was  interposed  by  the  appellee, 
which  was  sustained  by  the  courts  Where- 
upon, appellant  declining  to  plead  further, 
her  petition  was  dismissed,  from  which 
judgment  this  appeal  is  prayed. 

The  demurrer  admits,  as  true,  all  of  the 
well-pleaded  allegations  of  the  petition,  and 
presents  for  adjudication  the  question  as  to 
whether  or  not  a  landlord  is  liable  for  in- 
juries to  his  tenant  caused  by  inherent  de- 
fects in  the  construction  of  the  tenement  at 
the  time  of  its  rental,  of  which  he  did  not 
have  actual  notice,  but  which,  by  the  exer- 
cise of  reasonable  diligence  and  care,  he 
could  have  known,  and  which  the  tenant  did 
not  know,  and  could  not  have  discovered  by 
ordinary  diligence.  In  the  case  of  Battres 
v.  Betas,  2  Ky.  L.  Rep.  308,  it  was  said  by 
this  court:  "It  is  as  much  the  duty  of  the 
tenant  as  of  the  landlord  to  take  notice  of 
the  dangerous  condition  of  premises,  and, 
unless  actual  knowledge  is  brought  home  to 
the  landlord,  no  recovery  can  be  had  on  ac- 
count of  injuries  received  by  reason  of  de- 
fects in  the  premises,  even  though  an  ordi- 
nance as  to  repairs  of  such  places  has  not 
been  complied  with."  The  case  of  Coke  v. 
Guthese,  80  Ky.  598,  44  Am.  Rep.  499,  was 
an  action  for  damages  resulting  to  a  little 
child  by  reason  of  the  defective  privy  floor, 
through  which  she  fell  into  the  vault  be- 
low. The  petition  in  the  case  alleged 
that,  at  the  time  the  landlord  rented  the 
premises  to  the  plaintiff's  father,  he  knew 
the  timbers  upholding  the  floor  were  de- 
fective,  rotten,  and  dangerous,  but  sup- 
pressed his  knowledge  of  its  condition  from 
her  father,  and  "neither  she  nor  her  father 
could  discover  the  dangerous  condition  of 
the  privy  floor,  by  reason  of  the  character 
of  its  construction,  and  that  she  fell  through 
the    floor,     .  and   was    precipitated 

into  the  vault  below,  and  greatly  damaged, 
physically  and  mentally,  by  the  fall/'  A 
general  demurrer  to  the  petition  having 
been  sustained,  this  court,  in  reversing  the 
judgment,  thus  states  the  rule:  "This  case 
is  not  like  the  cases  cited,  where  the 
premises  were  defective  or  dangerous,  but 
unknown  to  the  lessor,  who  is  not  bound  to 
repair,  and  in  such  cases  not  responsible  for 
injuries  to  third  persons.  They  lack  the 
ingredients  of  knowledge,  and  the  culpable 
neglect  in  disclosing  it,  about  tenements  or 
premises  whose  dangerous  character  could 
not  be  known  by  ordinary  care,  and  whose 
use  necessarily  placed  the  occupant  in  peril.'' 
Taylor,  in  his  work  on  Landlord  &  Tenant, 
6th  ed.  9  381,  says:  "There  is  no  implied 
warranty,  on  the  letting  of  a  house  or  land, 
that  it  shall  be  reasonably  fit  for  habitation 
or  cultivation,  or  for  any  other  purpose  for 
which  it  was  let.  And  where  a  person 
hired  a  house  and  garden  for  a  term  of 
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years,-  to  be  used  for  a  dwelling  house,  but 
subsequently  abandoned  it  as  unfit  for  habi- 
tation, in  consequence  of  its  being  infested 
with  vermin  and  other  nuisances,  which  he 
was  not  aware  of  whai  he  took  the  lease,  the 
principle  was  at  length  laid  down,  after  an 
elaborate  review  of  all  the  cases  where  a 
contrary  doctrine  seemed  to  have,  prevailed, 
that  there  is  no  implied  contract,  on  a  de- 
mise of  real  estate,  that  it  shall  be  fit  for 
the  purposes  for  which  it  was  let.  Conse- 
quently an  abandonment  of  the  premises 
under  these  circumstances  forms  no  de- 
fense to  an  action  for  rent.  And  in  all 
those  cases  where  a  tenant  has  been  allowed 
to  withdraw  from  the  tenancy  and  refuse 
payment  of  rent,  there  will  be  found  to 
have  been  a  fraudulent  misrepresentation  as 
to  the  state  of  the  premises  which  were  the 
subject  of  the  letting,  or  the  premises  were 
proved  to  be  uninhabitable  by  some  wrong- 
ful act  or  default  of  the  landlord  himself." 
Sheannan  &  Redfield,  in  their  work  on  Neg- 
ligence, dth  ed.  S  709,  say:  "On  the  own- 
er's entire  surrender  of  control  over  premises 
to  a  lessee,  he  is,  in  the  absence  of  any  war- 
ranty of  their  condition  or  fraudulent  con- 
cealment of  known  defects  or  agreement  to 
repair,  on  his  part,  free  from  liability  to 
the  lessee,  and  to  those  whom  the  latter  in- 
vites upon  the  premises,  for  defects  which 
could  have  been  discovered  by  the  lessee,  on 
reasonable  inspection,  at  the  time  of  hiring. 
In  other  words,  if  the  lessee  has  the  same  op- 
portunities as  the  owner  to  discover  a  de- 
fect at  the  time  of  leasing,  the  rule  of 
caveat  emptor  applies,  and  he  takes  the 
premises  as  he  finds  them.  There  is  there- 
fore no  implied  warranty  on  the  part  of  a 
lessor  that  the  demised  premises  are  safe  or 
reasonably  fit  for  occupation.  Where, 
however,  there  is  some  latent  defect,  e.  g.y 
an  original  structural  weakness,  or  decay,  or 
the  presence  of  an  infectious  disease,  or 
other  injurious  thing,  rendering  the  oc- 
cupation of  the  premises  dangerous,  which 
were  known  to  the  lessor,  and  were  not 
known  to  the  lessee,  nor  discoverable  by  him 
on  a  reasonable  inspection,  then  it  was  the 
duty  of  the  lessor  to  disclose  the  defect; 
and,  if  an  injury  results  therefrom,  he  is 
liable  as  for  negligence."  In  note  3  to  the 
section  cited,  the  rule  is  stated  as  follows: 
"A  landlord  who  lets  a  house  in  a  dangerous 
condition  is  not  liable  to  his  tenant's 
customers  or  guests  for  accidents  happening 
during  the  term,  for,  fraud  apart,  there  is 
no  law  against  letting  a  tumble-down  house, 
and  the  tenant's  remedy  is  on  his  contract, 
if  any."  In  support  of  which  doctrine,  the 
learned  authors  have  collated  a  large  num- 
ber of  cases.  In  18  Am.  &  Eng.  Enc.  Law, 
2d  ed.  subject,  Landlord  and  Tenant ^  p.  215, 
it  is  said:       *'At  the  common  law.  it  was 
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the  well-settled  rule  that,  in  the  absence  of 
any  agreement  between  the  parties,  the  land- 
lord was  under  no  obligations  to  his  tenant 
to  keep  the  demised  premises  in  repair. 
The  rule  of  caveat  emptor  applies  in  regard 
to  leases,  and  the  landlord  is  not  even  under 
aD  implied  obligation  to  remedy  defects  in 
the  demised  premises  existing  at  the  time 
of  the  demise.  It  follows^  therefore, 
that,  in  the  absence  of  any  agreement  on  the 
part  of  the  landlord  to  repair,  a  tenant  can- 
not recover  from  the  landlord  the  cost  of  the 
repairs  made  by  him;  nor  can  the  tenant 
recover  from  the  landlord  for  injuries  to  his 
property  or  person  or  to  property  or  person 
of  his  family,  caused  by  the  defective  con- 
dition of  the  demised  premises."  In  sup- 
port of  which  text;  the  authors  of  this  work 
have,  in  a  note,  collated  a  vast  number  of 
adjudicated  cases.  One  of  the  most  in- 
structive cases  to  which  our  attention  has 
been  called  is  that  of  Doyle  v.  Union  P.  R, 
Co,  147  U.  S.  413,  37  L.  ed.  223,  13  Sup.  a. 
333,  wherein  the  court,  in  a  learned 
opinion,  discusses  the  question  of  the  re- 
fiponsibility  of  a  lessor  to  his  tenant  for  de- 
fects or  dangers  existing  in  the  tenement 
at  the  time  of  the  demise,  and  arrives  at  a 
conclusion  in  harmony  with  the  rule 
enunciated  by  the  authorities  cited. 

The  cases  of  Bines  v.  Willcox,  96  Tenn. 
148,  34  L.  R.  A.  824,  832,  54  Am.  St.  Rep. 
823,  33  S.  W.  914,  and  Willoox  v.  Bines,  100 
Tcnn.  538,  41  L.  R.  A.  278,  66  Am.  St.  Rep. 
770,  46  S.  W.  297,  as  authority  for  the  doc- 
trine contrary  to  that  herein  announced, 
have  been  pressed  with  great  earnestness  up- 
on our  attention.  With  the  highest  respect 
for  the  ability  and  learning  evinced  in  the 
utterance  of  the  Supreme  Court  of  Tennes- 
see in  the  cases  cited,  we  cannot  concur  in 
the  conclusion  therein  reached — ^that  the 
landlord  is  liable  to  his  tenant  for  damages 
accruing  to  him  by  reaaon  of  defects  exist- 
ing in  the  tenement  at  the  time  of  the  de- 
mise, of  which  the  landlord  had  no  actual 
knowledge,  but  which  he  could  have  known 
by  the  exercise  of  reasonable  diligence.  In 
a  note  to  the  first  of  the  cited  cases,  the 
aiuiotator  thus  speaks  of  the  rule  announced 
in  the  opinion  of  the  court:  **Hines  v. 
Willcox  is  a  new  departure  in  the  law  of 
landlord  and  tenant.  It  places  a  duty  ou 
the  landlord  which  it  has  not  been  the  rule 
to  plAce  there,  and,  to  a  large  extent,  re- 
lieves the  tenant  from  a  duty  which  has  al- 
ways rested  upon  him.  It  makes  a  general 
rule  of  an  exception  which  has  only  been  ap- 
plied in  a  peculiar  class  of  cases,  which  does 
not  include  so  obvious  a  defect  as  existed  in 
Hifies  V.  Willcox.  No  active  care  and 
diligence  to  discover  defects  have  generally 
been  placed  on  the  landlord."  And  then 
follows  a  review  of  the  cases  bearing  upon 
63  L.  R.  A. 


this  question,  which  demonstrates  that  the 
principle  announced  by  the  Tennessee  court 
is  out  of  harmony  with  the  overwhelming^ 
weight  of  authority  on  the  subject. 

'^Negligence,"  aa  used  in  law,  may  be  de- 
fined as  the  failure  to  discharge  a  legal 
duty,  whereby  injury  occurs.  There  can 
be  no  negligence  where  there  is  no  duty  im- 
posed. The  law,  as  we  have  seen,  imposea 
no  duty  of  inspection  on  the  landlord,  but 
casts  that  duty  on  the  tenant,  who  has 
equal  facility  with  the  owner  to  examine  the 
premises.  In  other  words,  it  applies  to  the 
contract  of  leasing  the  doctrine  of  caveat 
emptor.  In  this  particular  case  the  tenant 
shows  in  her  petition  that  she  had  been  in 
the  possession  of  the  premises  for  thirty-one 
months  before  the  accident,  and  it  is  diffi- 
cult to  understand  how  the  landlord,  who, 
at  best^  could  only  have  seen  the  premises 
occasionally,  could  have  discovered  a  defect 
which  the  tenant,  who  was  in  it  constantly, 
could  not  discover  in  nearly  three  yeark. 

The  judgment  is  affirmed, 

A  petition  for  rehearing  having  been  filed, 
Hobson,  J.,  on  March  3,  1904,  handed  down 
the  following  response: 

In  the  petition  for  rehearing  our  attention 
is  called  to  the  fact  that  it  is  averred  in  her 
petition  that  the  plaintiff  rented  the  lower 
fioor  of  the  house,  but  it  is  not  averred  in 
the  petition  that  the  owner  retained  control 
of  any  part  of  the  house,  or  that  the  fall  of 
the  house  was  due  to  defects  in  other  parts 
of  the  building  than  those  held  by  the 
plaintiff  under  her  lease.  The  allegations 
of  the  petition  are  therefore  insufficient  to 
bring  the  case  within  the  authorities  relied 
on  for  appellaiit. 

Petition  overruled. 


Rosamond  ERNST,  by  Next  Friend,  Appt,^ 

V, 

City  of  WEST  COVINGTON. 
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By  furnlsliliiff  a  lot  and  building  for 
tl&e  use  of  a  scbool  district  within  its 
limits,  a  municipal  corporation  does  not  be- 
come responsible  to  the  public  or  patrons  of 
the  school  for  Its  safe  condition,  and  no  re- 
covery can'  be  had  against  it  in  case  the 
school  ground  is  on  a  different  grade  from 
that  of  the  .street,  and  Is  supported  by  a 
retaining  wall  without  barriers  to  prevent 
children  from  falling  into  the  street,  in  con- 
sequence of  which  a   child   is  jostled  from 


Note. — As  to  liability  of  school  district  or 

school  corporation  to  action  for  damages  from 

negligence,  see  also  Freel  v.  Crawfordsvllle,  87 
L.  R.  A.  301,  and  note. 
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the  wall  by  other  children  at  play  and  In- 
jured. 

(Noyember   19,    1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Kenton  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  hy  defendant's  negli- 
gence.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jm  F.  Hanger  and  W.  MoD. 
Sliaw,  for  appellant: 

Tlie  city  is  performing  no  public  duty 
when  it  merely  owns  property,  and  allows 
others  to  use  that  property  for  a  public 
school.  Tf  it  owns  a  vacant  lot  which  it  al- 
lows to  become  filled  with  large  and  danger- 
ous pools  of  water,  and  permits  children  to 
play  on  that  lot,  and  does  not  place  the  prop- 
er railings  or  guards  around  these  pools  to 
protect  the  children,  the  city  is  liable  for  any 
injury  caused  to  a  child  by  falling  into  the 
water. 

Botcman  v.  Omaha,  59  Neb.  84,  80  N.  W. 
259;  Omaha  v.  Richards,  49  Neb.  249,  68  N. 
W.  528. 

It  was  the  duty  of  appellee  to  keep  this 
property  in  a  safe  condition  when  it  knew 
that  children  were  there  and  liable  to  be  in- 
jured by  its  failure  to  erect  a  wall  or  bar- 
rier of  some  kind  for  protection. 

Dovming  v.  Mason  County,  87  Ky.  208,  12 
Am.  St.  Rep.  473,  8  S.  W.  264;  Briegel  v. 
Philadelphia,  135  Pa.  461,  20  Am.  St.  Rep. 
885,  19  Atl.  1038. 

Messrs.  Hall  ft  McLean,  for  appellee: 

The  maintaining  of  a  public-school  system, 
together  with  proper  buildings  and  premises 
therefor,  is  a  public  duty.  For  negligence 
in  the  performance  of  these  duties  the  mu- 
nicipal corporation  cannot  be  held  liable. 

Shearm.  &  Redf.  Neg.  §  267 ;  Ford  v.  Ken- 
dall School  Dist.  121  Pa.  543,  1  L.  R.  A. 
607,  15  Atl.  812;  Bigelow  v.  Randolph,  14 
Gray,  541 ;  Wixon  v.  Neicport,  13  R.  I.  464, 
43  Am.  Rep.  35;  Finch  v.  Board  of  Educa- 
tion, 30  Ohio  St.  37,  27  Am.  Rep.  414;  Lane 
y.  Woodbury  Dist.  Twp.  58  Iowa,  462,  12  N. 
W.  478;  Hill  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Sullivan  v.  Boston,  126  Mass. 
542;  Eou)ard  v.  Worcester,  153  Mass.  426, 
12  L.  R.  A.  160,  25  Am.  St.  Rep.  651,  27  N. 
£.  11. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

West  Covington  is  a  city  of  the  fifth  class, 
with  the  power  to  acquire  and  hold  real  es- 
tate;   It   owned   a   two-story   building   sit- 
uated within  its  corporate  limits.  The  plain- 1 
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tiff's  cause  of  action  may  be  best  stated  by 
quoting  from  the  petition  as  follows :  "That 
said  defendant  permits  said  building  to  be 
used  as  a  public  school,  which  is  attended 
by  many  children,  residents  of  said  city; 
said  building  is  situated  on  said  described 
ground  fronting  on  Main  street,  and  is  about 
5  or  6  feet  back  from  the  eastern  boundary 
of  said  lot;  that  said  above-described  realty 
is  about  4  or  5  feet  above  the  grade  of  Main 
street  and  the  sidewalk  abutting  said  prop- 
erty; that  the  defendant  had,  long  previous 
to  the  times  herein  mentioned,  erected  and 
constructed  a  stone  wall  on  the  eastern  line 
of  said  property  and  adjoining  the  said  side- 
walk; that  said  wall  was  and  is  about  4  or 
5  feet  high,  and  the  top  of  said  stone  wall 
was  and  is  on  the  level  with  the  said  above- 
described  property;  the  space  between  the 
building  and  said  stone  wall  is  paved  with 
brick,  and  the  school  children  all  used  this 
space  as  a  passage  to  the  back  yard  and  a 
playground,  which  defendant  and  its  officers 
and  servants  well  knew,  or  ought  to  have 
known;  that  the  said  eastern  boundary  of 
said  property  was  and  had  been  for  many 
months  and  for  a  long  time  in  a  dangerous 
condition  in  not  having  a  fence  or  railing  or 
some  barrier  along  said  eastern  boundary, 
as  defendant  well  knew,  and  that  it  was  the 
duty  of  said  defendant  to  place  along  the 
eastern  boundary  of  said  property  a  fence 
or  railing  or  barrier  to  prevent  children  or 
persons  from  falling  or  being  thrown  over 
and  upon  the  sidewalk  below,  and  to  thus 
protect  children  and  persons  using  or  pass: 
ing  over  said  property ;  that  said  defendant, 
its  officers  and  agents,  did  wilfully,  negli- 
gently, and  carelessly  fail  to  construct  and 
erect  any  fence  or  railing  or  barrier  on  the 
top  of  said  stone  wall,  or  on  any  portion  of 
the  eastern  line  of  said  property,  to  prevent 
children  or  others  from  falling  over  same 
and  upon  the  sidewalk  beneath,  and  said  de- 
fendant, its  officers  and  agents,  did  wilfully, 
negligently,  and*  carelessly  permit  said  stone 
wall  and  the  eastern  part  of  said  realty  to 
remain  for  many  months  and  years  without 
any  fence  or  railing  or  barriers  which  would 
prevent  children  and  others  from  falling 
over  same  and  upon  the  sidewalk  below,  and 
said  defendant,  its  officers  and  agents  and 
servants,  well  knew,  or  ought  to  have  known, 
of  the  dangerous  condition  of  the  said  east- 
ern boundary  of  said  property,  and  knew,  or 
ought  to  have  known,  that  no  fence  or  rail- 
ing or  barrier  was  there  at  the  time  of  the 
injuries  herein  complained  of,  or  had  ever 
been  there;  that  on  or  about  the  4th  day  of 
October,  1901,  plaintiff,  Rosamond  Ernst, 
was  attending  school  at  said  building,  as 
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were  numerous  other  children,  and  was 
rightfully  on  said  property,  and  standing  be- 
tween said  building  and  said  stone  wall,  and 
nearer  the  wall  than  the  building;  that 
while  so  standing,  and  without  fault  on  her 
part  or  on  the  part  of  her  parents,  she  was 
run  upon  and  against  and  jostled  by  an- 
other child  or  other  children,  and  was  violent- 
ly thrown  upon  and  over  said  stone  wall,  and 
upon  the  pavement  below  said  stone  wall, 
and  her  left  arm  was  broken,  fractured,  and 
dislocated  and  injured  at  or  near  the  elbow, 
and  her  right  arm  was  badly  bruised  and  in- 
jured." The  property  was  in  the  possession 
of  and  in  the  control  of  the  common-school 
district  in  the  city  of  West  Covington.  The 
injured  child  was  attending  the  public 
school,  and  sustained  the  injury  in  the  man- 
ner described  in  the  petition.  The  question 
is,  Can  the  dty  of  West  Covington  be  held 
liable  for  the  damages  sustained? 

The  state  regards  it  as  her  duty  to  estab- 
lish and  maintain  a  system  of  public  educa- 
tion. When  sums  have  been  collected  for 
that  purpose  they  cannot  be  diverted  to  any 
other  use  or  purposes.  If  it  could  be  done, 
the  system  would  be  injured  and  the  public 
suffer  incalculable  injury.  If  someone  is  in- 
jured by  the  faulty  construction  of  a  public- 
school  building  or  the  maintenance  of  the 
grounds,  no  action  can  be  maintained 
against  the  district  for  such  injury.  The 
law  provides  no  funds  to  meet  such  claims. 

In  Shearm.  &  Redf .  Neg.  S  267,  it  is  said : 
"The  duty  of  providing  means  of  education, 
at  the  public  expense,  by  building  and  main- 
taining schoolhouses,  employing  teachers, 
etc.,  is  a  purely  public  duty,  in  the  discharge 
of  which  the  local  body,  as  the  state's  repre- 
sentative, is  exempt  from  corporate  liability 
for  the  faulty  construction  or  want  of  re- 
pair of  its  school  buildings  or  the  torts  of  its 
servants  employed  therein." 

In  Hill  V.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332,  the  court  held  that  there  could  be 
no  recovery,  and  stated  the  facts  as  follows: 
**Thi8  is  an  action  of  tort  against  the  city 
ot  Boston.  The  plaintiff,  who  sues  by  his 
next  friend,  offered  to  prove  at  the  trial, 
that  in  May,  1874,  he  was  of  the  age  of  eight 
years,  and  was  a  pupil  attending  a  school  in 
Boston,  which  was  one  of  the  public  schools 
which  the  city  was  bound  by  law  to  keep 
and  maintain;  that  this  school  was  on  the 
third  floor  of  the  building  in  which  it  was 
kept;  that  the  staircase  was  winding,  and 
the  railing  thereof  so  low  as  to  be  danger- 
ous; that  the  city  negligently  constructed 
and  maintained  the  building  and  authorized 
the  public  schools  to  be  kept  therein;  and 
that  the  plaintiff  while  going  to  school,  and 
being  in  the  exercise  of  due  care,  fell  over  I 
*>3  L.  R.  A. 


the  railing  of  the  second  flight  of  stairs,  and 
was  seriously  injured.  The  plaintiff  also  of- 
fered to  prove  that  the  school  committee  of 
the  city  for  a  long  time  before  the  accident 
knew  the  building  to  be  dangerous  and  unfit 
for  the  purposes  of  a  public  school,  and  had 
been  notified  by  the  teachers  of  the  school  of 
the  dangerous  condition,  and  had  promised 
to  repair  same,  and  had  neglected  to  do  so." 

The  same  court  in  Sullivan  v.  Boston,  126 
Mass.  542,  said:  "As  we  have  before  said, 
the  place  where  the  injury  happened  was  in 
the  schoolhouse  yard  or  lot,  and,  even  if  the 
city  allowed  this  to  be  defective  and  danger- 
ous, it  is  not  liable  therefor." 

The  same  doctrine  is  recognized  in  Lane 
V.  Woodhury,  58  Iowa,  462,  12  N.  W.  478; 
Howard  v.  Worcester,  153  Mass.  426,  12  L. 
R.  A.  160,  25  Am.  St.  Rep.  651,  27  N.  E.  11 : 
Ford  V.  Kendall  School  Dist.  121  Pa.  543,  i 
L.  R.  A.  607,  15  AU.  812. 

In  Wiwon  v.  Newport,  13  R.  I.  454,  43 
Am.  Rep.  36,  the  court  said:  "This  action 
is  brought  against  the  city  of  Newport  by 
the  plaintiff,  a  minor,  suing  by  her  next 
friend,  to  recover  damages  for  injuries  which 
she  suffered  by  being  scalded  and  burned  in 
one  of  the  public  schools  of  the  city,  by  the 
heating  apparatus  there  used,  which  the  dec- 
laration alleges  was  carelessly  kept  by  the 
city  in  a  defective,  unsafe,  and  dangerous 
condition  without  sufficient  guarding  and 
protection.  ...  If  we  understand  the 
case  aright,  the  ground  of  exemption  from 
liability  is  not  that  the  duty  or  service  is 
compulsory,  but  that  it  is  public,  and  that  a 
municipal  corporation  in  performing  it  is 
acting  for  the  state  or  public  in  a  matter  in 
which  it  has  no  private  or  corporate  inter- 
est." 

Counsel  for  the  appellant  concedes  the  law 
to  be  as  stated,  but  claims  that  the  city  was 
not  required  by  law  to  furnish  the  building 
for  common-school  purposes;  that  the  city 
had  nothing  to  do  with  the  maintaining  of 
the  public  school;  that  it  occupies  the  same 
positi<m  with  reference  to  the  house  and  lot 
as  if  the  building  had  been  used  for  other 
purposes.  Although  the  city  was  not  com- 
pelled to  furnish  the  school  trustees  with 
the  building  for  public-school  purposes,  still 
it  did  so,  and  made  that  contribution  to  the 
public  to  aid  in  the  promotion  of  education. 
The  use  of  the  building  accomplished  the 
same  purpose  as  it  would  have  accomplished 
had  it  been  owned  by  the  common-school  dis- 
trict. The  building  was  not  owned  by  the 
city  for  private  or  municipal  uses,  but  for  a 
public  purpose.  We  are  of  the  opinion  that 
the  doctrine  of  the  cases  cited  should  apply 
to  the  facts  of  this  case. 

The  judgment  is  affirmed. 
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W.  W.  MAYDWELL  et  al,  Appta,, 

V. 

City  of  LOUISVILLE. 


(. 


.Ky.... 


.) 


TKe  sprinlLliiiar  of  iitreets  !•  a  piiblle 
purpoiie  with  In  the  meaning  of  a  constitu- 
tional proTialon  that  taxes  shall  be  levied 
only  for  such  purposes. 

(November  25,  1903.) 

APPEAL  by  plaintifTs  from  a  judgment  of 
the  Chancery  Division  of  the  Circuit 
Court  for  Jefferson  County  dismissing  a  pe- 
tition which  sought  to  enjoin  the  collection 
and  disbursement  of  a  tax  for  the  purpose 
of  the  sprinkling  of  streets.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Iiaae  ft  Harrison,  for  appel- 
lanU: 

Taxes,  state  and  municipal,  general  and 
special,  eon  be  levied  only  for  governmental 
purposes. 

Const.  §S  167,  158,  162,  171,  180;  Coving- 
ton V.  Co9n,  107  Ky.  680,  39  S.  W.  836;  Bar- 
hour  ▼.  Louisville  Bd.  of  Trade,  82  Ky.  648; 
Lancaster  v.  Clayton,  86  Ky.  373,  5  S.  W. 
864;  Levi  v.  Louisville,  97  Ky.  406,  28  L. 
R.  A.  480,  30  S.  W.  973;  Clark  v.  Louisville 
Water  Co.  90  Ky.  622,  14  S.  W.  502;  Cooley, 
Taxn.  pp.  42,  67;  Burroughs,  Taxn.  p.  8,  S 
17 ;  1  Desty,  Taxn.  p.  16. 

The  test  of  whether  a  purpose  is  public  or 
governmental  is  the  obligation,  and  conse- 
quently the  power,  of  the  state,  or  any  of 
its  local  agencies  under  its  authority,  to 
foster  it  by  taxation  in  the  exercise  of  a  gov- 
ernmental function. 

Barhour  v.  Louisville  Bd.  of  Trade,  82  Ky. 
648 ;  Lancaster  v.  Clayton,  86  Ky.  373,  5  S. 
W.  864;  Owefishoro  v.  Com.  105  Ky.  344,  44 
L.  R.  A.  202,  49  S.  W.  320;  Citizens'  8av. 
d  L.  Asso.  ▼.  Topeka,  20  Wall.  666,  22  L. 
ed.  455. 

The  judiciary  is  the  exclusive  and  final 
judge  as  to  whether  a  purpose  is  public, — 
as  to  whether  it  is  governmental. 

Barbour  ▼.  Louisville  Bd.  of  Trade,  82  Ky. 
648;  Lancaster  v.  Clayton,  86  Ky.  373,  6  S. 
W.  864 ;  Sedgw.  Stat.  &  Const.  Law,  443 ;  Al- 
len ▼.  Jay,  60  Me.  124,  11  Am.  Rep.  186; 
■fenkins  v.  Andover,  103  Mass.  94 ;  Lowell  v. 
Boston^  111  Mass.  454,  15  Am.  Rep.  39. 

Taxes  cannot  be  legally  imposed,  nor  their 
collection  enforced  by  involuntary  aliena- 
tions, except  for  a  governmental  purpose. 

yegley  v.  Henderson,  22  Ky.  L.  Rep.  913, 


2«l0TB. — ^Ab  to  right  to  impose  on  abutting 
owners  expense  of  sprinkling  streets,  see,  in 
this  series,  Chicago  v.  Blair,  24  L.  R.  A.  412, 
and  note;  also  Sears  v.  Boston,  43  L.  R.  A. 
834,  and  Phillips  Academy  v.  Andover,  48  L. 
R.  A.  550. 
63  L.  R.  A. 


69  S.  W.  19;  Com.  v.  Louisville,  20  Ky.  L. 
Rep.  893,  47  S.  W.  866;  Com.  v.  Makilhen, 
90  Ky.  384,  29  Am.  St.  Rep.  382,  14  S.  W. 
372;  Clark  v.  Louisville  Water  Co.  90  Ky. 
622.  14  S.  W.  502. 

In  opening  and  keeping  the  highways  and 
I  streets  therein  in  a  reasonably  safe  condi- 
tion for  travel  thereon  by  the  public,  and  in 
keeping  them  clear  and  clean  of  all  sub- 
stances, animal  and  vegetable,  calculated  to 
produce  plagues  or  pestilence,  or  liable  to  be- 
come a  menace  to  the  public  health,  or 
which,  if  permitted  to  remain  thereon,  a 
public  nuisance,  a  municipal  corporation  is 
exercising  a  government  power,  and  per- 
forming a  governmental  duty. 

Irvine  v.  Wagers,  9  Ky.  L.  Rep.  51;  Cov- 
ington V.  Bishop,  10  Ky.  L.  Rep.  939,  US. 
W.  199;  Cincinnati,  N.  0.  A  T.  P.  R.  Co.  v. 
Clark,  11  Ky.  L.  Rep.  809;  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540,  23  L.  ed. 
440;  Alhnttin  v.  Hunisville,  60  Ala.  486, 
31  Am.  Rep.  46;  Jansen  v.  Atchison,  16  Kan. 
358;  Ehrgott  v.  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  622;  Weed  v.  Ballston  Spa,  76  N. 
Y.  329;  Dill.  Mun.  Corp.  §S  789,  790. 

Sprinkling  streets  is  for  the  comfort  and 
benefit  of  the  persons  using  or  traveling  on 
the  streets,  and  owning  and  occupying 
houses  or  residences  fronting  thereon,  and  it 
is  not  a  governmental  duty  or  function,  and 
consequently  there  is  no  power  in  the  state 
to  levy  taxes  for  any  such  a  purpose. 

Clark  Y.  LouisviUe  Water  Co.  90  Ky.  620, 
14  S.  W.  502. 

Mr.  H.  Ifc  Stone,  for  appellee: 

The  levy  of  a  tax  for  sprinkling  streets  is 
valid  because  for  a  public  or  governmental 
purpose. 

1  Cooley,  Taxn.  3d  ed.  p.  84 ;  Owensboro  v. 
Com.  106  Ky.  344,  44  L.  R.  A.  202,  49  S.  W. 
320;  Reinken  v.  Fuehring,  130  Ind.  382,  15 
L.  R.  A.  624,  30  Am.  St.  Rep.  247,  30  N.  E. 
414;  Sears  v.  Boston,  173  Mass.  71,  43  L.  R. 
A.  834,  53  N.  £.  138;  Phillips  Academy  v. 
Andover,  175  Mass.  118,  48  L.  R.  A.  550,  55 
N.  E.  841 ;  State  em  rel.  Stateler  v.  Reis,  38 
Minn.  371,  38  N.  W.  97. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  who  are  citizens  and  tax- 
payers of  Louisville,  Kentucky  (a  city  of 
the  first  class),  instituted  this  action  for 
the  purpose  of  enjoining  the  collection  and 
disbursement  of  a  tax  of  3  cents  on  each 
$100  worth  of  taxable  property  for  the  pur- 
pose of  sprinkling  the  streets  of  the  city.  They 
claim  the  sprinkling  of  the  streets  is  not  a 
public  purpose,  and  that,  therefore,  so  much 
of  the  ordinance  as  provides  for  the  tax  is  un- 
constitutional and  void.  This  is  the  question 

.  involved  in  this  litigation. 

1      Section  171  of  the  Constituti<»i  provides: 


656 


EXNTUCKT  COUBT  OF  APPEALS. 


KOY., 


"The  general  assembly  shall  provide  by  law 
an  annual  tax,  which,  with  other  resources,  j 
shall  be  sufficient  to  defray  the  estimated 
expenses  of  the  commonwealth  for  each  fis- 
cal year.  Taxes  shall  be  levied  and  col- 
lected for  public  purposes  only.  They  shall 
be  uniform  upon  all  property  subject  to  tax- 
ation within  the  territorial  limits  of  the  au- 
thority levying  the  tax;  and  all  taxes  shall 
ue  levied  and  collected  by  general  laws." 
Section  181:  "The  general  assembly  shall 
not  impose  taxes  for  the  purposes  of  any 
county,  city,  town,  or  other  municipal  cor- 
poration, but  may,  by  general  laws,  confer 
on  the  proper  authorities  thereof,  respective- 
ly, the  power  to  assess  and  collect  such 
taxes."  These  two  sections  comprise  the 
constitutional  provisions  regulating  the  sub- 
ject in  hand.  The  charter  provisions  ap- 
plicable to  the  question  are  as  follows: 

"Sec.  2980.  Each  city  shall  raise  a  rev- 
enue from  ad  valorem  taxes,  and  a  poll  tax 
and  license  fees,  and  to  that  end  the  common 
council  of  each  city  is  hereby  authorized 
and  empowered  to  provide  each  year,  by  or- 
dinance, for  the  assessment  of  all  real  and 
personal  estate  within  the  corporate  limits 
thereof  subject  to  taxation  for  state  pur- 
poses, and  shall  levy  an  ad  valorem  tax  on 
same,  not  exceeding  the  rate  and  limits  pre- 
scribed in  the  Ck>nstitution,  and  for  school 
purposes  not  exceeding  50  cents  on  each  $100 
of  Uixuble  property  therein,  or  such  portion 
of  poll  tax  or  license  fees  as  the  council  may 
designate;  to  levy  a  poll  tax  not  exceeding 
$1.50  on  each  adult  male  inhabitant  thereof. 
•    •     • 

"Sec.  2981.  In  the  ordinance  fixing  for 
any  year  the  tax  rate,  the  general  council 
shall  subdivide  its  levy  as  follows:  A  levy 
for  schools,  a  levy  for  the  sinking  fund,  a 
levy  for  police  purposes,  a  levy  for  the  fire 
department,  a  levy  for  street  and  sewer 
cleaning,  a  levy  for  sprinkling  streets,  a 
levy  for  reconstruction  of  streets,  a  levy  for 
street  repairs,  a  levy  for  construction  and 
repairs  of  sewers,  a  levy  for  the  house  of  re- 
form, a  levy  for  charitable  institutions,  a 
levy  for  parks,  a  levy  for  library  purposes, 
and  a  levy  for  general  purposes  and  a  deficit 
tax.  The  general  council  shall  cause  the 
foregoihg  levies  to  be  made  for  the  purpose 
stated  by  an  ordinance  fixing  the  tax  rate 
each  year." 

"Sec.  2825.  The  board  of  public  works 
shall  have  exclusive  control  over  the  con- 
struction, reconstruction,  cleaning,  repairing, 
platting,  grading,  improving,  sprinkling, 
lighting  and  using  of  all  streets,  alleys,  ave- 
nues, lanes,  market-houses,  bridges,  sewers, 
drains,  wells,  cisterns,  ditches,  culverts, 
canals,  streams  and  water  courses,  side- 
walks, curbing,  and  the  lighting  of  public 
places." 
63  L.  R.  A. 


It  will  thus  be  seen  that  there  is  ample 
statutory  authority  to  uphold  the  sprinkling 
of  the  municipal  highways  at  the  public  ex- 
pense. 

The  Constitution  forbids  the  collection  of 
any  tax  except  for  a  public  purpose.  Is  the 
sprinkling  of  the  streets  a  public  purpose? 
If  so,  the  city  has  a  right  to  collect  the  tax; 
if  not,  the  ordinance,  to  the  extent  to  which 
it  authorizes  a  levy  for  this  purpose,  is  void. 
Cooley,  in  his  work  on  Taxation,  3d  ed.  vol. 
1,  p.  211,  says:  "It  is  not  doubted  that  the 
preservation  of  the  public  health  is  a  public 
purpose  of  prime  importance.  Sanitary  reg- 
ulations are  indispensable  in  large  towns, 
but  they  may  be  made  for  every  locality. 
The  right  to  provide  for  draining  low  lands 
for  the  purpose  is  well  settled,  and  the  right 
to  protect  low  lands  from  overflow  may  also 
be  justified  on  the  same  reasons." 

It  cannot  be  doubted,  at  this  day,  that 
whatever  is  necessary  for  the  preaenratioa 
of  the  public  health  and  safety  is  a  public 
purpose,  within  the  meaning  of  §  171  of  tlie 
Constitution.  For  the  purpose  of  furnish- 
ing the  citizens  with  pure  water,  water- 
works may  be  established,  and  public  wells 
dug  and  maintained.  That  the  public  high- 
ways may,  without  peril,  be  traveled  at 
night,  they  may  be  lighted  at  the  public  ex- 
pense. That  the  people  may  have  conven- 
ient and  wholesome  places  for  resort,  public 
parks  may  be  established  and  kept  For 
the  education  of  the  young,  public  schools  are 
conducted.  For  the  support  of  the  indigent 
aged,  almshouses  are  provided.  For  the  ref- 
ormation of  vicious  young,  reformatories  are 
maintained.  For  the  relief  of  the  sick,  hos- 
pitals are  provided.  For  the  protection  of 
the  public  health,  nuisances  are  abated, 
streets  and  sewers  are  flushed  and  cleaned. 
As  a  protection  against  conflagration,  fire 
departments  are  established;  and  as  a  safe- 
guard for  life  and  property,  police  depart- 
ments are  organized.  It  cannot  be  success- 
fully denied  that  the  dust  upon  the  streets 
of  large  cities  is  a  fruitful  source  of  disease, 
as  well  as  of  annoyance,  to  the  citizens.  The 
same  principle  whidi  authorizes  the  streets 
to  be  cleaned  for  the  purpose  of  preventing 
noisome  odors  and  epidemics  of  disease  au- 
thorizes them  to  be  sprinkled. 

The  cases  cited  by  counsel  for  appellants 
are  not  pertinent  to  the  question  in  issue. 
Clark  V.  Louisville  Water  Co.  90  Ky.  515,  14 
S.  W.  502,  establishes  the  principle  that  the 
property  of  that  corporation  is  subject  to 
state  taxation ;  but  it  does  not  thereby  follow 
that  the  city  may  not  contract  with  the  cor- 
poration for  the  furnishing  to  its  citizens 
pure  water.  This  reasoning  on  the  part  of 
counsel  confounds  the  public  service   with 
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the  iiiBtruineiitalities  by  which  that  aervicc 
is  effectuated.  Whatever  public  service  the 
manicipa]  corporation  may  itself  perform  it 
may  hire  others  to  perform  for  it,  if  it  ap- 
pears that  the  latter  method  is  the  cheapest 
and  the  best^  unless  there  be  some  constitu- 
tional or  statutory  inhibition.  In  the  case 
of  Louisville  v.  Com,  1  Duv.  295,  85  Am. 
Dec.  624,  it  was  held  that  the  fire  engines  of 
the  city  of  Louisville  were  not  exempt  from 
state  taxation ;  but  no  one  has  ever  doubted 
that  the  maintenance  of  a  fire  department 
for  the  purpose  of  preventing  conflagrations 
is  a  public  service,  or  that  the  levy  of  taxes 
for  its  maintenance  is  authorized. 

It  is  the  duty  of  cities  to  clean  its  public 
highways,  that  they  may  not  become  a  nui- 
sance. If,  in  their  wisdom,  they  see  fit  to 
hire  others  to  perform  this  service,  it  does 
not  follow  that  the  carts  used  by  the  con- 
tractors are  exempt  from  taxation;  nor  can 
it  be  deduced  therefrom  that,  because,  they 
are  not  exempt,  the  cleaning  of  the  streets 
is  not  a  public  service.  And  yet  this  is  the 
sole  contention  of  appellants.  Logic  could 
not  be  more  faulty  or  inconsequential.  The 
Louisville  Tramway  Company  is  a  corpora- 
tion organized  for  the  purpose  of  sprinkling 
the  public  streets  more  rapidly  and  cheaply, 
by  utilizing  the  street-car  tracks,  than  could 
otherwise  be  done.  We  are  able  to  perceive 
no  reason  why  the  municipality  may  not 
contract  with  it  to  perform  this  service,  so 
essential  to  the  health,  happiness,  and  coa- 
venience  of  all  its  citizens. 

The  owners  of  property  abutting  upon  the 
highways  sprinkled  may  get  some  local  ad- 
vantage distinguishable  from  that  of  the 
traveling  public ;  but  this  always  happens  in 
the  performance  of  public  duties.  If  a  park 
is  established,  those  who  own  property  near 
by  enjoy  an  increased  value  thereof  by  rea- 
son of  its  proximity  to  the  public  pleasure 
ground,  but  it  does  not  follow  that  the  estab- 
lishing of  parks  is  any  less  a  public  purpose 
for  this  reason.  The  establishing  of  a  state 
college  in  a  given  city  affords  that  city  a  lo- 
cal advantage  not  enjoyed  by  other  cities  of 
the  eonmion wealth;  but  no  one  would  ques- 
tion that  education  is  a  public  pur4>08e  be- 
cause of  this  fact.  All  the  citizens  have  a 
right  to  travel  the  public  streets,  and,  in 
order  that  their  health  and  convenience  may 
be  conserved,  the  city  may  provide  that  they 
are  reasonably  safe,  clean,  and  free  from 
substances  deleterious  to  the  public  health. 

As  sprinkling  the  public  ways  clearly 
comes  within  the  constitutional  requirement 
of  a  public  purpose,  the  judgment  of  the 
lower  court  dismissing  the  petition  seeking 
to  enjoin  the  levy  and  collection  of  the  tax 
for  that  purpose  is  afJirMcA, 
ea  L.  R.  A. 


J.  M.   CRABDOCK,  Admr.,  etc.,  of 
Goodman,  Appt., 

V. 

LOLTISVILLE  t  NASHVILLE  RAILROAD 
COMPANY. 


(. 


.Ky.. 


.) 


1.  Tlioae  in  ckargre  of  a  locomotive 
are  not  bonnd  to  discover  at  the  earli- 
est possible  moment  the  presence  of  infants 
on  the  track,  at  a  place  remote  from  high- 
way crossings,  or  other  places  where  their 
presence  might  not  be  anticipated,  nor  to 
stop  the  train  upon  discovering  an  object 
upon  the  track  until  it  is  seen  to  be  a  per- 
son ;  the  duty  in  such  cases  being  the  same 
as  in  case  of  adults. 

2.  Tlie  mere  occasional  passaire  of 
pedestrlanii  alongr  an  Incloiied  rail- 
road track  with  the  knowledge  of  the  rail- 
road company  Is  not  sufficient  to  convert  a 
trespasser  into  a  licensee,  or  to  change  the 
degree  of  care  due  him  by  the  railroad  com- 
pany. 

(December  1.  19a3.)» 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hart  County  in  fa- 
vor of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  M cOandleM  St  Jamea,  for  ap- 
pellant: 

The  peremptory  instruction  to  find  for  Ihe 
defendant  ought  not  to  have  been  given. 

Illinois  C,  R,  Co,  v.  Walters,  22  Ky.  L. 
Rep.  137,  56  S.  W.  706;  Eskridge  v.  Cindn' 
nati.  A'.  0.  <£  T,  P.  R,  Co,  89  Ky.  372,  12  S. 
W.  580;  FugaU  ▼.  Somerset,  97  Ky.  48,  29 
S.  W.  970;  Morris  ▼.  Louisville  d  N,  R,  Co, 
22  Ky.  L.  Rep.  1593,  61  S.  W.  41;  Dolfinger 
V.  Fishhack,  12  Bush,  474. 

The  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  those  in  charge  of  the 
train  saw  the  peril  of  the  deceased  in  time 
to  have  prevented  his  injury  by  the  exercise 
of  ordinary  care. 

Sheann.  &  Redf.  Neg.  S9  58,  59,  483; 
Becker  v.  Louisville  d  N,  R.  Co.  110  Ky. 
474,  53  L.  R.  A.  267,  96  Am.  St.  Rep.  459,  61 
S.  W.  997 :  Meeks  v.  Southern  P,  R.  Co.  66 
Cal.  513,  38  Am.  Rep.  07;  East  Tennessee  da 
G.  R.  Co.  v.  St,  John,  5  Sneed,  524,  73  Am. 
Dec.  149;  Keyser  v.  Chicago  d  O.  T.  R.  Co, 
06  Mich.  390,  33  N.  W.  867;  Vanarsdell  v. 


Note. — As  to  care  required  of  railway  com- 
pany to  prevent  injuring  children  on  track,  see 
also,  in  tbls  series,  Bottoms  ▼.  Seaboard  &  R. 
R.  Co.  25  L.  R.  A.  784,  and  note;  Barney  v. 
Hannibal  &  St.  J.  R.  Co.  26  L.  R.  A.  847 ;  Roth 
V.  Union  Depot  Co.  81  L.  R.  A.  855;  Ounn  ▼. 
Ohio  River  It.  Co.  36  L.  R.  A.  676;  Mack  y. 
South  Bound  R.  Co.  40  L.  R.  A.  679 ;  Trudell 
V.  Grand  Trunk  R.  Co.  53  U  R.  A.  271;  and 
rason  v.  Southern  R.  Co.  53  L  R  A.  913. 
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Louisville  d  N.  R.  Oo,  23  Ky.  L.  Rep.  1666, 
65  S.  W.  858. 

It  was  within  the  province  of  the  juxy  to 
determine  whether  or  not  the  deceased  had 
suflicient  discretion  to  be  an  actual  trespass- 
er; and,  if  they  should  find  that  he  did  not 
have  this  discretion,  the  railroad  company 
was  liable,  if  by  the  exercise  of  proper  care, 
those  in  charge  of  the  train  could  have  seen 
the  deceased  in  time  to  have  prevented  his 
injuries. 

CinGinnatif  N,  0,  d  T,  P.  R,  Oo,  v.  Dicker- 
son,  102  Ky.  660,  44  S.  W.  »9;  Kentucky  0. 
R.  Go.  V.  Gastlneau,  83  Ky.  125 ;  MoDermott 
V.  Kentucky  0,  R.  Oo,  93  Ky.  408,  20  S.  W. 
380;  Conley  v.  Cincinnati  If.  0.  d  T.  P.  R. 
Co.  89  Ky.  402,  12  S.  W.  764;  East  Tennes- 
see Coal  Co.  V.  Harshaw,  16  Ky.  L.  Rep. 
526,  29  S.  W.  289;  Heilman  v.  Com.  84  Ky. 
457,  4  Am.  St.  Rep.  207,  1  S.  W.  731;  7  Am. 
&  Eng.  Euc.  Law,  2d  ed.  p.  405;  Willet  v. 
Com.  13  Bush,  230;  South  Covington  d  C. 
Street  H.  Oo.  v.  Herrklotz,  104  Ky.  400,  47 
S.  W.  265. 

Mr.  B.  D.  \7arfleld,  with  Messrs.  J.  A. 
MitoHell  and  Edward  W.  HEines,  for  ap- 
pellee: 

The  case  of  Louisville  d  N.  R.  Co.  ▼. 
Hunt,  11  Ky.  L.  Rep.  825,  13  S.  W.  275,  is 
directly  in  point.  There  the  court  held  that 
plaintiff  was  a  trespasser  though  he  was 
only  eleven  years  old,  and  that  the  fact  that 
defendant's  servants  might  have  seen  him 
constituted  no  neglect.  The  court  further 
said  that,  as  the  injury  resulted  from  the 
boy's  own  neglect,  the  pereniptory  instruc- 
tion should  have  been  given. 

In  Louisville  d  N.  R.  Co.  v.  Wehh,  99  Ky. 
332,  35  8.  W.  1117,  this  court  held  that  a^ 
is  not  the  only  test  of  the  degree  of  care  re- 
ouired  of  children;  and  further,  that  the 
mere  immature  ape  of  the  person  injured 
cannot  be  allowed  to  have  the  effect  to  raise 
a  duty  where  none  otherwise  existed. 

On  the  pleadings  alone  the  judgment 
should  be  alllrmed. 

Emhry  v.  Louisville  d  N.  R.  Co.  18  Ky. 
L.  Rep.  434,  36  S.  W.  1123. 

Deceased  was  not  of  such  tender  years  as 
to  exempt  him  from  the  charge  of  contrib- 
utory negligence.  His  capacity,  or  want  of 
capacity,  was  an  issuable  fact,  and  was  not 
raised  in  the  pleadings. 

Pratt  Coal  d  I.  Co.  v.  Brawley,  83  Ala. 
371,  3  Am.  St.  Rep.  751,  3  So.  555;  Krenzer 
V.  Pittshurp,  0.  C.  d  8t.  L.  R.  Co.  151  Ind. 
6«7,  68  Am.  St.  Rep.  252,  43  N.  E.  649,  52 
N.  E.  220. 

The  court  should  have  directed  a  verdict 
because  there  was  no  proof  showing  want  of 
capacity  of  deceased. 

Wendell  v.  Neio  York  0.  d  JET.  R.  R.  Co.  91 
N.  Y.  420 ;  Tucker  v.  New  York  0.  d  H.  R. 
R.  Co.  124  N.  Y.  308,  21  Am.  St.  Rep.  670, 
63  L.  R.  A. 


26  N.  E.  916;  Nagle  ▼.  Allegheny  TaOey  R. 
Co.  88  Pa.  35,  32  Am.  Rep.  413;  Shearm.  & 
Rcdf.  Neg.  §  73a;  Cleveland,  0.  C.  d  8t.  L. 
R.  Co.  V.  Tartt,  12  C.  C.  A.  625,  24  U.  S. 
App.  504,  64  Fed.  831;  Kremer  v.  Pittsburg, 
O.  0.  d  8t.  L.  R.  Co.  151  Ind.  587,  68  Am. 
St.  Rep.  252,  43  N.  E.  649,  52  K.  £.  220. 

There  was  no  negligence  on  the  part  of 
those  in  charge  of  the  train,  and,  therefore, 
aside  from  the  question  of  contributory 
negligence,  there  can  be  no  recovery. 

2  Shearm.  &  Redf.  Neg.  §  481a;  Roseherry 
V.  Netcport  News  d  M.  Valley  R.  Co.  19  Ky. 
L.  Rep.  194,  39  8.  W.  407;  Louisville  d  N. 
R.  Co.  V.  Vittitoe,  19  Ky.  L.  Rep.  613,  41  S. 
W.  269. 

The  fact  that  the  engineer  or  8<nne  other 
servant  on  the  engine  sees  an  object  which 
on  closer  approach  turns  out  to  be  a  human 
being  does  not  impose  the  duty  of  stopping 
the  train  until  it  is  discovered  as  such. 

LosUsville,  N.  0.  d  T.  R.  Co.  v.  Williams, 
69  Miss.  631,  12  So.  957;  MissouH  P.  R.  Co. 
V.  Prewitt,  59  Kan.  734,  54  Pac  1067; 
Ohrystal  v.  Troy  d  B.  R.  Co.  105  N.  Y.  164, 
11  N.  E.  380;  Vanarsdell  v.  Louieville  d  S. 
R.  Co.  23  Ky.  L.  Rep.  1666,  65  S.  W.  858. 

Bnrmam,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  J.  M.  Craddock,  as  admin- 
istrator of  Isaac  Goodman,  deceased, 
brought  this  suit  to  recover  damages  for  the 
death  of  his  intestate.  The  petition  alleges 
that  "on  the  27th  day  of  August,  1901,  the 
defendant,  its  agents  and  servants,  n^li- 
gently  and  carelessly  ran  one  of  its  freight 
trains  over  the  body  of  said  Isaac  Goodman, 
inflicting  upon  him  injuries  which  instant- 
ly resulted  in  His  death."  Defendant^  the 
Louisville  &  Nashville  Railroad  Company, 
denied  the  alleged  negligence,  and  in  a  sec- 
ond paragraph  pleaded  that  the  death  of 
plaintiff's  intestate  was  the  direct  reaidt  of 
his  own  contributory  negligence.  The  reply 
*was  a  traverse  of  the  plea  of  contributory 
negligence.  The  trial  in  the  circuit  court 
resulted  in  a  peremptory  instruction  to  find 
for  the  defendant  and  a  judgment  dismiss- 
ing the  action,  from  which  this  appeal  is 
prosecuted. 

It  is  complained  that  the  trial  court  erred 
in  the  peremptory  instruction,  and  also  in 
rejecting  competent  evidence  which  was  of- 
fered by  the  defendant.  It  appears  from 
the  bill  of  evidence  that  the  decedent  was 
run  over  and  instantly  killed  by  one  of  ap- 
pellee's south-bound  freight  trains  2  miles 
north  of  Horse  Cave  station,  and  230  yards 
south  of  a  public  road  crossing,  and  about 
the  same  distance  from  a  private  crossing 
on  the  north,  in  a  cut  7  or  8  feet  deep.  It 
is  further  sho^^Tl  that  the  deceased  was  an 
ordinarily  intelligent  boy,  eleven  years  of 
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as^e,  and  that  he  went  upon  the  railroad 
right  of  way  with  a  bag  for  the  purpose  of 
picking  up  pieces  of  coal  which  had  fallen 
from  the  tender  of  passing  engines,  and 
that  he  had  been  in  the  habit  of  doing  this, 
and  had  been  cautioned,  both  by  his  father 
and  older  brother,  about  the  danger  of  pass- 
ing trains.  Robert  Wilkerson,  a  brakeman 
in  the  employ  of  the  railroad  company,  was 
the  only  witness  to  the  accident  who  testi- 
fied. He  was  called  by  plaintiff,  and  testi- 
fied that  he  was  sitting  in  the  cab  of  the  en- 
gine on  the  opposite  side  from  the  engineer, 
fliid  gave  the  usual  signals  of  the  approach 
of  the  train  to  the  public  crossing ;  that  the 
train  was  traveling  at  between  32  and  35 
miles  an  hour,  and  consisted  of  28  loaded 
freight  cars;  that  after  he  had  passed  the 
public  road  crossing  he  saw  an  object  on  the 
track  about  150  yards  ahead,  which  looked 
like  a  piece  of  paper,  but  that  when  the  en- 
gine had  approached  within  about  30  feet  of 
the  object  he  discovered  the  deceased  lying 
on  the  track  between  the  rails;  that  the  en- 
gineer immediately  applied  the  brakes,  and 
stopped  ^the  train  after  it  had  run  about 
two  car  lengths  farther  than  the  length  of 
the  train  (or,  in  other  words,  that  the  body 
of  the  boy  was  about  two  car  lengths  behind 
the  caboose) ;  and  that  it  could  not  have 
been  stopped  any  sooner,  or  in  time  to  have 
avoided  running  over  the  deceased  after  it 
was  discovered  that  the  object  upon  the 
track  was  the  deceased.  The  plaintiff  intro- 
duced testimony  tending  to  show  that  it  was 
possible  for  the  deceased  to  have  been  dis- 
oovered  by  the  engineer  at  the  public  cross- 
ing, which  was  about  230  yards  from  the 
point  where  he  was  lying  at  the  time  he  was 
killed  and  it  is  contended  that  this  was 
sufficient  evidence  to  have  justified  the  jury 
in  believing  that  decedent  was  seen  by  the 
defendant's  agents  in  charge  of  the  train  in 
time  to  have  avoided  the  accident;  or  that, 
in  any  event,  it  was  sufiScient  evidence  to 
have  authorized  the  submission  of  the  case 
to  the  jury.  In  response  to  this  conten- 
tion, it  may  be  said  that  this  court  has  re- 
peatedly held  that  a  railroad  company  owes 
no  duty  to  trespassers  upon  its  track  at 
places  not  frequented  by  the  public  by  right 
or  permission,  until  their  peril  has  been  dis- 
covered. And  we  do  not  understand  that 
this  well-grounded  rule  was  changed  by  the 
decision  in  Becker  v.  Louisville  d  N,  R.  Co. 
no  Ky.  474,  53  L.  R.  A.  267,  96  Am.  St. 
Hep.  4*59,  61  S.  W.  997.  That  case  was  de- 
cided upon  the  ground  that  the  testimony 
^Bfas  sufficient  to  have  authorized  the  belief 
that  defendant's  agents  saw  the  children  up- 
on the  bridge  in  ample  time  to  have  avoided 
injuring  them,  but  negligently  failed  to  take 
the  necessary  steps  to  do  so,  under  the  belief 
that  the  children  upon  the- bridge  had  time 
«3L,R.A. 


to  have  crossed  over  before  the  arrival  of 
the  train.  The  appellant  also  cites  the  case 
of  the  Vincinnati,  N,  O.  d  T.  P,  R.  Co,  v. 
Dickeraon,  102  Ky.  560,  44  S.  W.  99,  as  au- 
thority for  the  contention  that  a  higher  de- 
gree of  care  is  required  for  railroad  com- 
panies where  the  trespassers  upon  their 
tracks  are  infants  of  tender  years  than 
where  such  trespassers  are  adults.  In  that 
case  a  little  girl,  two  years  of  age,  was  play- 
ing upon  the  railroad  track;  and,  while  the 
engineer  testified  that  he  did  not  see  her  un- 
til he  was  within  20  feet  of  her,  and  too 
late  to  avoid  the  injury,  he  admitted  that 
he  saw  the  mother  of  the  child  running  to- 
wards the  track,  waiving  her  hands,  her  hair 
streaming  in  the  air,  apparently  greatly  ex- 
cited. It  also  appeared  that  there  was  a 
straight  track  and  nothing  to  obstruct  the 
view  for  about  800  yards  from  where  the 
accident  occurred.  It  was  decided  in  that 
case  that  the  motions  and  action  of  the  in- 
fant's mother  were  sufficient  to  have  ap- 
prised the  engineer  in  charge  of  the 
train  of  the  presence  of  some  obstruction  up- 
on the  track,  and  to  have  authorized  the 
jury  to  believe  that  he  actually  became 
aware  of  the  danger  o|  the  infant  in  time  to 
have  stopped  the  train  before  striking  her. 
The  facts  in  this  case  are  not  analogous  to 
those  in  the  Dickcrson  Case.  Here  deceased 
was  entirely  familiar  with  the  danger  of  go- 
ing upon  the  track  of  the  railroad.  He  had 
been  sent  there  frequently  upon  the  same 
mission  as  that  he  was  on  when  killed.  He 
was  old  enough  to  appreciate  the  danger  of 
the  situation,  and  his  view  was  unobstruct- 
ed in  both  directions.  He  would  have  had 
ample  time  to  have  gotten  off  the  track  if 
he  had  been  using  ordinary  care  after  he 
might  have  discovered  an  approaching  train. 
In  broad  daylight  he  laid  down  between  the 
rails,  and  it  certainly  cannot  be  said  that  it 
was  negligence  in  the  engineer  in  charge  of 
the  train  not  to  have  discovered  his  position 
of  peril  at  the  very  first  moment  when  it 
might  have  been  discovered  by  one  who  went 
there  for  the  express  purpose  of  ascertain- 
ing whether  su^  discovery  was  possible. 
Trains  must  be  run  on  schedule  time,  and  no 
duty  is  imposed  upon  those  in  charge  to 
stop  or  slow  up  at  the  appearance  upon  the 
track  of  objects  the  nature  of  which  is  only 
discemible  upon  near  approach.  If  the  ob- 
ject seen  by  Robert  Wilkerson  had  been  at  a 
highway  crossing,  or  in  the  street  of  a  town 
or  city,  where  the  presence  of  small  chil- 
dren might  be  suspected,  a  different  case 
would  be  presented,  and  a  different  standard 
of  diligence  could  have  been  required.  Ap- 
pellee's engineer  had  no  more  reason  to  sup- 
pose an  infant  would  be  upon  its  track  at  the 
point  where  the  accident  in  this  case  occurred 
than  an  adult,  and  owed  no  higher  degree  of 
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diligence  to  him  than  to  an  adult.  See  Pa- 
duoah  d  U.  R,  Co,  v.  Hoehl,  12  Bush,  40; 
LoiMville  d  N.  R.  Co.  v.  Bunty  11  Ky.  L. 
Rep.  826,  13  S.  W.  275;  Louisville  d  N.  R, 
Co,  V.  Webb,  99  Ky.  332,  36  S.  W.  1117; 
McDermott  v.  Kentucky  C.  R.  Co.  93  Ky. 
406,  20  S.  W.  380;  2  Shearm.  k  Redf.  Neg. 
§  48  lo;  Roseberry  v.  Newport  News  d  M. 
Valley  R.  Co,  19  Ky.  L.  Rep.  194,  39  S.  W. 
407. 

It  is  also  complained  that  the  trial  oourt 
orred  in  refusing  to  permit  the  plaintiff  to 
prove  that  the  railroad  at  the  point  where 
deceased  was  killed  had  been,  with  the 
knowledge  of  the  company,  used  as  a  foot- 
way by  pedestrians  for  many  years,  and 
that  for  this  reason  deceased  couid  not  b^ 
regarded   as   a   trespasser.    The   testimony 


sho^rs  that  the  railroad  is  fenced  on  both 
sides,  and  is  inclosed  by  iron  cattle  guards 
at  the  two  crossings.  Besides,  the  point 
where  the  accident  occurred  was  in  a  deep 
cut.  There  was  no  claim  that  the  company 
had  ever  authorized  the  use  of  its  roadbed 
at  this  point  as  a  footway,  and  the  mere  oc- 
casional passage  of  unauthorized  pedestri- 
ans at  this  point  with  the  knowledge  of  the 
company  was  not  sufficient  to  convert  a 
trespasser  into  a  licensee,  or  to  change  the 
degree  of  care  due  by  the  railroad  company. 
Upon  the  whole  case  we  have  reached  the 
conclusion  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  those  in  charge  of  the 
train,  and  that  the  trial  court  did  not  err 
in  its  peremptory  instruction. 
Judgment  affirmed. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Enoch  WHITE,  Appt., 

V, 

STATE  of  Texas. 
( Tex.  Crim.  App. ) 

1.  SubminslOB  to  tl&e  Jury  of  tlie  lusiie 
of  murder   in  tlie   llrst   degrree   is  not 

reversible  error  where  accused  is  fomid  ^ilty 
of  murder  in  the  second  de^irree,  thereby  ac- 
quitting him  of  the  higher  charge. 

2.  Tbat  at  tbe  time  one  kllln  anotber 
he  tn  laborlmff  under  unch  a  passion 
an  deprive*  hint  of  the  po^iver  of 
formingr  the  Intent  with  deliberate  mind 


does  not  reduce  the  crime  to  manslaughter, 
if  the  passion  is  caused  by  another  person, 
and  the  killing  of  deceased  is  in1;<entlonal, 
and  not  by  mistake,  under  a  statute  defining 
manslaughter  as  homicide  committed  under 
the  Immediate  Influence  of  sudden  passion 
arising  from  adequate  cause,  and  providing 
that  the  act  must  be  directly  caused  by  pas- 
sion arising  out  of  a  provocation,  and  that 
a  provocation  given  by  some  other  person 
than  the  one  killed  is  not  sufficient. 
8.  A  kiliinar  is  not  reduced  to  naan- 
slanarhter,  where  a  person,  after 
ha-Fingr  been  knocked  dovrn  and  having 
started  to  leave  the  room,  turned  and  fired 


Note. — Homicide  by  unVatoful  act  aimed  at  an- 
other than  the  one  Jbilied. 

I.  The  general  rule,  660. 
II.  When  murder  in  the  first  degree,  662. 

III.  When  murder  in  the  second  or  a  lower  de- 

gree, 663. 

IV.  When  manslaughter,  666. 

V.  When  justifiable  or  eaousable,  667.    ' 
VI.  Summary,  668. 

I.  The  general  rule. 

The  general  rule  is  that  one  who  kills  anoth- 
er, mistaking  him  for  a  third  person  whom  he 
intends  to  kill,  is  guilty  or  innocent  of  the 
offense  charged,  the  same  as  if  the  fatal  act 
had  killed  the  person  intended  to  be  killed. 
Clarke  v.  State.  78  Ala.  474,  56  Am.  Rep.  45; 
Tidwell  V.  State,  70  Ala.  33;  Murphy  v.  State, 
108  Ala.  10,  18  So.  557;  Jackson  v.  State, 
106  Ala.  12,  17  So.  333;  State  v.  Dugan, 
Houst  Crlm.  Rep.  (Del.)  563;  State  v.  Brown 
(Del.)  53  Atl.  354;  Brown  v.  State,  147  Ind. 
28,  46  N.  B.  34 ;  State  v.  WUliams  (Iowa)  97 
N.  W.  &92 ;  Jennings  v.  Com.  13  Ky.  L.  Rep.  79, 
16  8.  W.  348 ;  SUte  v.  Renfrew,  111  Mo.  589, 
20  S.  W.  299 ;  McGehee  v.  State,  62  Miss.  772, 
i>2  Am.  Rep.  209 ;  State  v.  Johnson,  7  Or.  210 ; 
Wareham  v.  State,  25  Ohio  St.  601;  Com.  v. 
Breyessee,  160  Pa.  4{S1,  40  Am.  St  Rep.  729, 
28  Atl.  824 ;  State  v.  Smith,  2  Strobh.  L.  77, 
47  Am.  Dec.  589;  Wright  v.  State,  44  Tex. 
63  L.  R.  A. 


645;  Thornton  v.  State  (Tex.  Crim.  App.)  65 
S.  W.  1105. 

And  one  will  be  held  guilty  of  murder  or  man- 
slaughter who,  in  the  attempt  to  kill  one  per- 
son, by  mistake  kills  a  third  person,  although 
there  was  no  Intent  or  design  to  kill  such  third 
person.  Butler  v.  People,  125  111.  641,  1  L.  R. 
A.  211,  8  Am.  St  Rep.  423,  18  N.  E.  338 ;  Rex 
V.  Plummer,  J.  Kelyng,   109,  12  Mod.   627. 

Where  a  person  is  shot  under  the  mistaken 
supposition  that  he  is  a  different  person,  the 
intention  of  the  perpetrator  being  to  hit  the 
person  at  whom  his  shot  is  directed,  the  in- 
tent is  transferred  to  the  person  hit.  Callahan 
V.  State,  21  Ohio  St  306;  State  v.  Renfrow, 
111  Mo.  589,  20  S.  W.  299 ;  State  v.  Gllmore, 
95  Mo.  554,  8  8.  W.  359,  912 ;  State  ▼.  CUrk, 
147  Mo.  20,  47  8.  W.  886 ;  Clark  v.  SUte,  19 
Tex.    App.    495. 

And  where  a  shot  discharged  at  one  person 
hits  another  who  at  the  time  is  known  to  be 
in  such  a  position  of  proximity  that  his  Injury 
may  be  reasonably  apprehended  as  a  probable 
consequence  of  the  act,  the  person  discharging 
the  shot  will  be  deemed  to  hold  an  intent  em- 
bracing the  victim ;  and  the  principle  Is  the 
same  whether  one  or  many  are  Imperiled.  Cal- 
lahan V.  State,  21  Ohio  St  306. 

A  shot  fired  at  one  person  with  intent  to 
wound  or  kill  carries  with  It  the  ingredient  of 
malice,  whoever  may  be  the  victim.  State  v. 
Brown  (Del.)  53  Atl.  354 ;  State  v.  Oark,  147 


1M8. 


Whitk  v.  State. 


661 


back  towards  the  spot  where  his  assailant 
stood,  but  which  had  been  vacated  by  him 
and  was  occupied  by  another,  If  at  the  time 
the  shot  was  fired  the  accused  recognised 
that  the  person  at  whom  he  aimed  was  not 
bis  assailant. 

4.  A  cltarffe  In  a  bomtdde  cwie  ia  not 
sabjeet  to  tbe  crltlclstti  that  it  makes 
a  conjunction  or  combination  of  circum- 
stances essential  to  the  reduction  of  the 
grade  of  the  crime  to  manslaughter,  where 
the  facts  stated  are  merely  those  relied  on 
for  that  purpose. 

On  FeUtion  for  Rehearing, 

ft.  That  tlie  deatb  of  deceased  -vras  not 
produced  aolely  by  tl&e  act  of  accnaed 
cannot  be  raised  as  a  defense  to  a  prosecu- 
tion for  murder  for  the  first  time  on  a  peti- 
tion for  rehearing  in  the  appellate  court 
under  the  Texas  Code  of  Criminal  Procedure. 

(December  11,  1902.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Ck>urt  for  Dallas  County 
convicting  him  t>f  murder  in  the  second  de- 
gree.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Thoaiaa,  Sp^Uman,    A    Rioh- 
ardaon  and  Robert  B.  Seay  for  appellant. 
Mr,  Robert  A.  John  for  the  State. 

Ilavidaon,  P.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  murder  in  the 
second  degree,  and  given  ten  years  in  the 
penitentiary. 

The  charge  of  the  court  is  criticised  in 
the  motion  for  new  trial  because  the  issue 
of  murder  in  the  first  degree  was  submitted. 
This  was  not  error.      It  is    usually   neces- 


Mo.  20,  47  8.  W.  886 ;  Smith  v.  Territory,  11 
Okla.  656,  68  Pac.  803. 

So,  if  a  person  assaults,  or  attempts  to  kill, 
another,  and  in  doing  so  kills  a  third  person 
wbo  interferes  in  the  proper  defense  of  the 
person  attacked,  he  is  guilty  of  the  same  de- 
gree of  homicide  he  would  have  been  guilty  of 
had  he  killed  the  person  assaulted.  Thornton 
T.  State  (Tex.  Crim.  App.)   65  8.  W.  1105. 

And  if  one  person,  while  endeavoring  to  take 
the  life  of  another  with  deliberate  and  premed- 
iuted  malice,  unintentionally  gives  a  fatal 
blow  to  another,  he  will  be  just  as  guilty  as  if 
the  blow  had  taken  effect  upon  the  person  for 
whom  it  was  intended ;  the  purpose  or  Intent 
constituting  murder  being  an  intent  to  kill 
another,  and  not  to  kill  any  particular  person. 
Wareham  v.  State,  26  Ohio  St.  601. 

If  a  blow  be  intentionally  and  voluntarily 
given  with  a  deadly  weapon,  not  in  self-defense, 
or  with  other  legal  excuse,  and  the  result  be 
the  death  of  a  human  being,  even  though  not 
the  person  aimed  at,  this  cannot  be  less  than 
manslaughter  in  the  first  degree,  and  may  be 
murder:  the  depraved  heart  or  unlawful  will 
with  which  the  instrument  of  death  is  hurled 
at  one  accompanies  and  characterizes  the  fatal 
blow  which  falls  on  another  by  misadventure. 
Wills  V.  State,  74  Ala.  21. 

And  a  charge  in  an  indictment  for  murder 
that  it  was  done  wilfully,  deliberately,  pre- 
medltatedly,  and  with  malice  aforethought  is 
sustained  by  proof  that  it  was  committed  with 
a  mind  imbued  with  those  qualities,  though 
the  Intent  was  to  kill  another.  On  account 
of  such  corrupt  intent,  the  law  will  hold  the 
defendant  guilty  of  an  Intended  killing,  the 
same  as  though  specially  intended;  and  there 
Is  no  variance  between  an  indictment  charging 
an  intent  to  kill  the  deceased  and  proof  show- 
ing an  intent  to  kill  another  person.  Terrl- 
'  tory  V.  Rowand,  8  Mont  110,  19  Pac.  505. 

And  where  an  indictment  charges  an  intent 
to  kill  the  person  killed,  and  the  evidence 
shows  an  Intent  to  kill  another,  and  the  aver- 
ment of  the  intent  is  material  only  because 
made  descriptive  of  the  ofFense  by  the  indict- 
ment, the  accused  waives  his  right  to  object 
to  the  variance  by  not  objecting  to  the  evidence 
at  the  time  it  was  offered.     Ibid, 

Nor  can  a  person  who  approaches  another 
from  behind  and  shoots  him  lessen  his  guilt, 
or  change  the  degree  of  the  crime,  by  the  claim 
that  he  mistook  the  person  shot  for  another, 
63  L.  R.  A. 


with  whom  he  had  been  on  unfriendly  terms. 
Com.  V.  Eisenhower,  181  Pa.  470,  59  Am.  St. 
Rep.  670,  87  Atl.  521. 

And  the  fact  that  a  person  shooting  at  an- 
other missed  his  mark  and  killed  a  third  per- 
son does  not  affect  the  crime,  or  reduce  it 
from  the  first  degree  to  the  second;  and  in  a 
prosecution  therefor  no  instruction  should  be 
given  as  to  murder  in  the  second  degree.  State 
V.  Pollard,  139  Mo.  220,  40  S.  W.  949. 

And  the  fact  that  a  person  supposed  he  was 
shooting  at  one  man  when  he  killed  another 
does  not  reduce  the  ofFense  from  murder  to 
manslaughter.  Burchet  v.  Com.  8  Ky.  L.  Rep. 
258,  1  S.  W.  423 ;  State  v.  Pollard,  139  Mo. 
220.    40    8.    W.    949. 

And  the  mistake  would  not  reduce  the  crime 
so  as  to  entitle  the  person  shooting  to  ball  with- 
in the  meaning  of  Burns's  Rev.  Stat.  (Ind.) 
1894,  I  1785,  providing  that  murder  is  not 
bailable  when  proof  is  evident  and  the  pre- 
sumption strong.  Brown  v.  State,  147  Ind. 
28,  46  N.-  E.  34. 

So,  if  a  person  provokes  a  difficulty  with 
another,  and  makes  an  unlawful  assault  upon 
him  with  a  knife,  a  brother  of  the  person  so 
assaulted  has  the  right  to  interfere  in  the 
necessary  and  proper  defense  of  his  brother 
against  the  unlawful  assault,  and  if  the  as- 
sailant, while  engaged  in  such  unlawful  assault, 
kills  the  brother  attempting  to  defend  the  oth- 
er person  assaulted,  he  will  be  guilty  of  what- 
ever degree  of  the  homicide  he  would  have 
been  guilty  of  had  he  killed  the  latter.  Thorn- 
ton V.  State  (Tex.  Crim.  App.)  65  S.  W.  1105. 

And  if  a  slave  kills  a  white  person  believing 
him  to  be  a  runaway  slave,  being  Justified 
by  the  attendant  circumstances  in  the  belief, 
the  degree  of  the  homicide*  whether  murder, 
voluntary  manslaughter,  or  involuntary  man- 
slaughter, is  the  same  as  it  would  have  been 
had  the  person  killed  been  a  runaway  slave; 
but  the  punishment  would  be  that  prescribed 
for  that  degree  of  homicide  perpetrated  by  a 
slave  on  a  white  person.  Isham  v.  State,  38 
Ala.  213. 

But  where  two  persons  make  an  assault  upon 
a  third,  and  the  third  party  discharges  his  re- 
volver at  them,  missing  them  but  killing  a  by- 
stander, who  is  in  no  manner  connected  with 
the  dlfiiculty,  the  two  persons  assaulting  him 
cannot  be  held  responsible  for  such  killing: 
there  being  no  rule  of  law  which  would  hold 
them  responsible  for  his  acts,  in  the  absence 
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sary  to  charge  on  murder  in  the  first  de- 
gree, to  a  complete  exposition  of  the  ele- 
ments of  murder  in  the  second  d^ree. 
Simmons  v.  State,  23  Tex.  App.  653,  6  S.  W. 
208.  It  may  also  be  stated,  in  reply  to 
this  proposition,  tliat  an  acquittal  was  had 
a«i  to  murder  in  the  first  degree.  Where 
this  is  the  result,  unless  the  submission  of 
a  charge  in  regard  to  the  higher  phase  of 
the  homicide  leads  to  injurious  results  in 
regard  to  the  phase  of  the  case  upon  which 
the  conviction  is  obtained,  it  is  not  reversi- 
ble error.  Tliis  is  not  the  case  here.  The 
evidence  discloses  that  the  homicide  oc- 
curred, practically,  under  the  following 
state  of  case:  Appellant  and  Knight,  in 
the  house  where  the  homicide  occurred,  en- 
gaged in  an  angry  altercation    of    words, 


leading  to  a  blow  from  Knight,  which 
knocked  appellant  to  the  floor  causing  pain 
and  bloodshed.  The  parties  immediately 
separated;  appellant  going  out  of  tlie  front 
door,  and  Knight  the  rear.  The  witnesses 
disagree  as  to  the  time  intervening  between 
this  difficulty  in  the  house  and  the  firing 
of  the  fatal  shots,  but,  as  we  understand 
the  record,  no  witness  places  Knight  in  the 
house  at  the  time  of  the  homicide.  Ap- 
pellant testified  that  he  had  lost  his  glasses, 
without  which  he  was  unable  to  distinctly 
identify  one  person  from  another  at  the 
distance  from  which  the  firing  occurred. 
Appellant,  after  passing  out  of  the  house 
(at  what  time^  as  before  stated,  is  un- 
certain, but  some  time  after  leaving  the 
house),  fired  into  the  house    through    the 


of  anything  to  show  action  in  concert  with 
him,  or  In  fui-therance  of  a  common  design  or 
purpose.  Butler  v.  People,  125  111.  641,  1  L.  R. 
A.  211,  8  Am.   St.  Rep.  423,  18  N.   E.  338. 

And  an  assault  is  always  necessary  to  be 
charged  when  a  hattery  occurs  In  the  perpe- 
tration of  a  murder,  and  the  Indictment  is  not 
good  unless  both  the  assault  and  battery  are 
alleged  to  have  been  made  and  done  on  the 
same  person,  though  a  different  person  was 
killed  from  the  one  intended.  State  v.  Clark, 
147  Mo.  20,  47  8.  W.  886. 

But  while  shooting  at  a  person  with  Intent 
to  kill  him,  and  hitting  another  person  by  mis- 
take, do  not  make  the  shooter  guilty  of  shoot- 
ing at  the  latter  with  intent  to  kill  her,  under 
2  N.  Y.  Rev.  Stat.  |  665,  providing  that  every 
person  who  shall  be  convicted  of  shooting  at 
another  with  intent  to  kill,  malm,  ravish,  or  rob 
such  other  person  shall  be  punished  by  impris- 
onment in  the  state  prison  not  more  than  ten 
years, — the  person  accused  might  be  convicted, 
under  an  indictment  for  shooting  at  the  per- 
son who  was  hit  with  Intent  to  kill  her,  of  an- 
other offense  than  that  described  In  the  stat- 
ute,— of  the  common-law  offense  of  firing  at 
one  and  killing  another ;  and  a  charge  in  such 
a  prosecution,  In  substance,  that  the  prisoner 
could  not  be  convicted  of  any  offense,  is  too 
broad,  and  is  properly  refused.  Hollywood  v. 
People,  2  Abb.  App.  Dec.  376,  3  Keyes,  55. 

II.  When  murder  in  tfie  first  degree. 

The  rule  of  common  law  was  that,  if  a  person 
shot  at  another  with  express  malice  and  by  ac- 
cident or  mistake  killed  a  third  person,  the  of- 
fense would  constitute  murder  in  the  first  de- 
gree. MuBick  V.  State,  21  Tex.  App.  69.  18  S. 
W.  95;  Richards  v.  State,  35  Tex.  Crlm.  Rep. 
38,  30  S.  W.  805 ;  Clark  v.  State,  19  Tex.  App. 
495. 

And  under  nearly  all  the  various  statutory 
deAnltlons  of  murder  one  who  shoots  Intending 
to  kill  a  particular  person,  but  falls  in  that  par- 
ticular Intent  and  kills  another,  is,  neverthe- 
less, guilty  of  murder  in  the  first  degree.  State 
V.  PaytOD,  90  Mo.  220,  2  S.  W.  394;  State  v. 
GUmoVe,  95  Mo.  554,  8  S.  W.  359,  912;  Gol- 
llher  V.  Com.  2  Duv.  163,  87  Am.  Dec.  493; 
State  V.  Raymond.  11  Nev.  98 ;  People  v.  Miles, 
143  N.  Y.  389,  38  N.  E.  456 :  State  v.  McCJon- 
Igle,  14  Wash.  594,  45  Pac.  20. 

In  State  v.  McGonlgle,  14  Wash.  594,  45  Pac. 
20,  8upra,  Bratton  v.  State,  10  Humph.  103, 
63  L.  R.  A. 


and  the  Texas  cases  infra.  III.,  holding  that 
the  killing  in  such  case  would  not  be  murder 
in  the  first  degree,  were  disapproved. 

And  where  a  blow  Is  given  with  Intent  to 
kill,  and  death  is  caused,  it  is  murder,  though 
it  falls  on  and  kills  a  person  other  than  the 
one  intended.  Com.  ▼.  Dougherty,  1  Browne 
(Pa.)  Appx.  XVIII. 

And  one  who,  while  engaged  in  a  personal 
difficulty  with  another,  fires  upon  him  with  a 
pistol,  and,  as  the  latter  runs  away,  again  fires 
at  him,  and  misses  him  and  kills  a  third  per- 
son, who  is  near  by,  is  guilty  of  murder,  and 
not  of  involuntary  manslaughter.  Durham  v. 
State,  70  Ga.  264. 

So,  one  who  with  malice  aforethought,  but 
without  wilful,  deliberate  premeditation,  as- 
saults another  with  Intent  to  do  him  great  bod- 
ily harm,  and  while  so  engaged  kills  a  third 
person,  may  be  found  guilty  of  murder  In  the 
first  degree.     State  v.  Raymond,  11  Nev.  98. 

And  one  who,  while  in  the  prosecution  of  a 
felonious  intent,  or  while  engaged  in  the  com- 
mission of  an  unlawful  act,  which  in  its  con- 
sequences naturally  tends  to  destroy  the  life 
of  a  human  behig,  kills  a  different  person,  may 
be  found  guilty  of  murder.  -  Ihid. 

And  where  a  soldier,  while  a  superior  acting 
in  the  line  of  his  duty  was  attempting  to  ar- 
rest him  for  a  grave  breach  of  discipline,  dis- 
charged his  musket  at  the  latter  with  intent  to 
kill  him,  but  missed  him  and  killed  a  soldier 
standing  near,  the  crime  committed  is  murder. 
Winthrop'B  Digest  of  Opinions  of  Judge  Advo- 
cate General,  p.  341. 

So,  one  who  shot  at  a  person  on  horseback, 
and  hit  and  killed  another  person  by  mistake, 
is  guilty  of  murder,  though  he  did  not  intend 
to  kill  the  person  on  horseback,  but  only  to 
do  him  serious  bodily  harm,  and  though  he 
claimed  to  Intend  only  to  make  the  horse  throw 
him ;  since  the  act  was  one  indicating  a  wicked,  ' 
depraved,  and  malignant  spirit  from  which 
malice  is  implied.  State  v.  Smith,  2  Strobh. 
L.  77,  47  Am.  Dec.  589. 

And  where  a  peace  officer  or  policeman,  in 
pursuit  of  a  person  fleeing  from  arrest  for  a 
mere  misdemeanor,  shoots  at  him  with  the  de- 
liberate intention  of  killing  him  or  doing  him 
some  great  bodily  harm,  but  misses  him  and 
kills  another  person,  his  offense  is  the  same 
as  if  he  had  shot  and  killed  the  fleeing  offender, 
and  will  be  murder,  and  not  manslaughter. 
State  V.  O'Neil,  Houst  Crlm.  Rep.  (Del.)  468. 
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door  from  which  he  had  emerged.  The  first 
shot  took  effect  in  the  left  rear  portion  of 
Willie  Casey's  head,  killing  her  instantly. 
Deceased,  Walker  (another  woman),  was 
Bitting  in  a  chair  diagonally  across  and  in 
front  of  Willie  Casey.  Upon  the  first  re- 
port of  the  pistol  she  jumped  up,  and  ap- 
pellant immediately  fired  upon  her,  and 
shot  her  through  the  stomach.  No  witness 
places  Knight  in  the  house  at  the  time,  and 
the  testimony  all  shows  that  he  was  not 
there.  He  testified  himself  that  he  had 
rcnehed  another  street,  some  distance  away, 
at  the  time  of  the  shooting.  The  court 
charged  the  jury  w^ith  reference  to  murder 
in  the  second  degree  and  manslaughter.  In 
reference  to  murder  in  the  second  degree, 
the  charge  made  appellant's  guilt    depend 


upon  the  condition  of  his  mind  at  the  time 
he  shot,  as  he  supposed,  at  Knight, 
as  he  did^  also,  -  in  the  charge  on 
manslaughter  on  the  theory  of  mistaking 
the  women  for  Knight.  No  exception  was 
taken  to  this,  and  the  charges  in  these  re- 
spects, as  given,  are  correct. 
.  Under  the  state's  case  above  given,  the 
court  further  charged  the  jury:  "If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  did  shoot  and  kill 
said  Sallie  Walker,  not  by  mistake,  but  in- 
tentionally, but  that  at  the  time  of  doing  so 
he  was  laboring  under  such  a  passion  as  de- 
prived him  of  the  power,  at  the  time  he 
formed  that  intent  to  kill  her,  to  do  so 
with  a  considerate  and  deliberate  mind, 
then  he  would  be  guilty  of   murder    in  the 


And  the  word  "otherwise"  in  N.  Y.  Penal 
Code,  f  183,  proYidins  that  the  killing  of  an- 
other is  murder  in  the  first  degree  when  com- 
mitted bj  a  person  engaged  in  the  commission 
of,  or  in  an  attempt  to  commit,  a  felony  either 
upon  or  atfecting  the  person  killed  or  otherwise, 
relates,  not  only  to  felonies  against  property,  but 
also  to  felonies  upon  or  against  a  person  other 
than  the  one  killed ;  so  that,  if  one  shoots  at  an- 
other intending  to  wound  or  kill  him,  and  by 
false  aim  kills  a  third  person,  it  is  murder  in 
the  first  degree.  People  v.  Miles,  143  N.  T.  383, 
38  N.  E.  456. 

Likewise,  if  one  person  prepares  and  places 
poison  for  another,  and  a  third  person  finds  and 
takes  It,  and  death  results,  it  is  murder  both  in 
the  principal  and  in  accessories  before  the  fact 
State  ▼.  Fulkerson.  61  N.  C.  (Phlll.  L.)  233. 

And  if  one  puts  poison  into  a  pot  of  wine 
with  the  Intent  to  poison  another,  and  sets 
it  In  a  place  where  he  supposes  the  other  will 
come  and  drink  It,  and  by  accident  a  third  per- 
son against  whom  he  has  no  malice  comes  and 
drinks  it,  and  is  killed  thereby,  it  is  murder, 
for  the  law  couples  the  effect  with  the  intention 
and  the  end  with  the  cause;  and  this  is  so 
thoagh  the  deceased,  thhiking  that  there  is 
sugar  in  the  wine,  stirs  it  with  a  knife,  thus 
making  the  operation  more  forcible.  Gore's 
Case,  0  Coke,  81  a,  dictum. 

And  a  woman  who  mixed  pois<»i  with  medi- 
cine sent  by  an  apothecary  to  her  husband, 
which  did  not  kill  him,  but  afterwards  killed 
the  apothecary,  who  tasted  it  himself  in  order 
to  vindicate  his  reputation,  is  guilty  of  the 
murder  of  the  apothecary,  though  the  operation 
of  the  poison  was  made  more  forcible  by  the 
action  of  the  apothecary  in  stirring  and  min* 
gUng  the  mixture  with  hia  knife  before  tak- 
ing.   Ibid. 

So,  where  one  was  engaged  with  others  in  un- 
lawfully removing  property  when  ofllcers  of  Jus- 
tice interfered,  and  one  of  them  discharged  a 
fusee  against  one  of  the  King's  ofllcers,  that 
came  to  resist  him  in  the  prosecution  of  that 
design,  and  by  accident  killed  one  of  his  own 
accomplices,  it  is  murder.  Rex  y.  Plummer, 
J.  Kelyng,  109,  12  Mod.  627. 

And  suicide  is  an  unlawful  act  in  the 
eye  of  the  law,  and  if  a  man  with  a  deadly 
weapon  undertakes  to  take  his  own  life  he  is 
doing  an  unlawful  act,  and  if,  in  the  commis- 
sion, or  attempted  commission,  of  that  act  he 
takes  the  life  of  an  innocent  bystander,  though 
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unintentionally,  it  is  murder.  State  ▼.  Leyelle, 
34  S.  C.  120.  27  Am.  St.  Rep.  799.  13  S.  B.  319. 
Where  one  person  kills  another  intending 
to  kill  a  third  person,  however,  it  is  necessary 
in  order  to  constitute  the  crime  of  murder  in 
the  first  degree,  to  show  that  the  accused  in- 
tended to  kill  such  third  person,  and  that  such 
third  person  was,  or  might  be  supposed  to  be, 
at  or  near  the  spot  at  about  the  time  of  the 
fatal  deed.     Reg.  v.  Cleary,  2  Fost.  &  F.  850. 

III.  Whmi  murder  In  the  second  or  a  lower 
degree. 

If  the  killing  of  a  party  hitended  to  be  killed 
would,  under  all  the  circumstances,  have  been 
reduced  by  such  circumstances  to  murder  in 
the  second  or  other  lower  degree,  then  the  un- 
intentional and  accidental  killing  of  a  by- 
stander, resulting  from  the  act  designed  to  take 
effect  upon  the  intended  yictim,  would  be  like- 
wise reduced  to  the  same  grade  of  offense,  as 
would  have  been  produced  by  the  death  of  the 
person  intended  to  be  killed.  Pinder  y.  State, 
27  Fla.  370,  26  Am.  St.  Rep.  75,  8  So.  837; 
Ferrell  y.   State,  43  Tex.  503. 

And  where  a  father  accidentally  shot  and 
killed  his  child,  in  attempting  to  shoot  a  board- 
er of  whom  he  was  jealous  on  account  of  his 
wife,  and  it  appears  that  he  did  not  shoot  at 
sight,  but  only  after  a  quarrel,  the  child  was 
not  killed,  as  a  matter  of  law,  in  the  at- 
tempt to  take  the  life  of  another  under  cir- 
cumstances making  such  killing  murder  in  the 
first  degree ;  it  qiight  have  been  murder  in  the 
second  degree,  and  the  degree  of  the  offense 
is  one  for  the  jury  under  appropriate  instruc- 
tions. People  y.  Gordon,  100  Mich.  518,  59  N. 
W.   322. 

Under  the  Tennessee  and  Texas  rule  requir- 
ing express  malice  to  constitute  murder  in  the 
first  degree,  murder  by  killing  one  person  by 
an  act  aimed  at  another  Is  usually  regarded 
as  murder  in  the  second  degree,  though  there 
was  an  intent  to  kill  the  person  at  whom  the 
act  was  aimed,  and  the  act  was  one  which 
would  amount  to  murder  In  the  first  degree 
in  most  of  the  states. 

Thus,  to  constitute  murder  in  the  first  de- 
gree under  Tenn.  act  1829,  chap.  23,  |  3,  declar- 
ing that  all  fnurder  which  shall  be  perpetrated 
by  means  of  poison,  lying  in  wait,  or  any  oth- 
er kind  of  wilful,  deliberate,  malicious,  and  pre- 
meditated killing,  or  which  shall  be  committed 
in  the  perpetration  of,   or  attempt  to  perpe- 
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second  degree."  This  charge  is  correct. 
If  the  jury  should  ascertain  from  the  facts 
that  appellant  shot  Sallie  Walker,  not  in- 
tending to  shoot  Knight,  or  the  individual 
he  supposed  to  be  Knight,  then  the  question 
of  manslaughter,  was  eliminated.  In  other 
words,  in  order  for  him  to  have  been  guilty 
of  manslaughter,  his  mind  should  have  been 
laboring  under  the  impression  that  he  was 
shooting  at  Knight,  and  not  at  the  woman 
he  killed,  for,  if  he  shot  and  killed  her,  how- 
ever much  excited  his  mind  may  have  been 
by  adiHjuate  cause  brought  about  by  Knight, 
it  would  be  murder  in  the  second  degree. 
She  had  not  produced  adequate  cause,  and 
had  not  been  the  occasion  of  its  production, 
or  sudden  passion  which  would  have  ren- 
dered his  mind  incapable  of  cool  reflection. 
The  statute  settles  this  question.*     There- 


fore the  court  was  correct    in   giving  the 
charge  of  which  complaint  is  made. 

The  court  gave  a  further  charge  upon 
manslaughter, — in  substance  that,  if  the 
jury  believed  that  appellant  was  struck  and 
knocked  down  by  Knight,  and  that  such 
blow  or  blows  produced  pain  or  bloodshed,, 
and  that  at  the  time  he  was  using  eye- 
glasses, and  that  said  glasses  were  removed 
from  his  eyes,  and  that  without  such  glasses 
his  sight  was  impaired,  and  that,  when  he 
arose  to  his  feet,  blood  was  running  from 
the  wounds  produced,  and  he  started  to,  and 
did,  leave  the  house,  and  go  to  the  front 
door,  and  that  when  he  reached  that  point, 
or  thereabouts,  he  turned  and  fired  his 
pistol,  with  the  Intent  and  believing  that  he 
was  shooting  at  Knight,  and  that,  when  be 
left  the  room  in  which  he  was  knocked  down, 


*  The  sections  of  the  statute  which  are  ma- 
terial to  the  understanding  of  the  above  case 
are  as  follows : 

Art.  605.  "Every  person  with  a  sound 
memory  and  discretion,  who  shall  unlawfully 
kill  any  reasonable  creature  In  being  within 
this  state,  with  malice  aforethought,  either  ex- 
press or  implied,  shall  be  deemed  guilty  of  mur- 
der. Murder  is  distinguishable  from  every 
other  species  of  homicide  by  the  absence  of  the 
circumstances  which  reduce  the  offense  to  neg- 
ligent homicide  or  manslaughter,  or  which  ex- 
cuse or  justify  the  homicide." 

Art.  G06.  "All  murder  committed  by  poison, 
starving,  torture,  or  with  express  malice,  or 
committed  in  the  perpetration,  or  in  the  at- 
tempt at  the  perpetration,  of  arson,  rape,  rob- 
bery, or  burglary,  is  murder  in  the  first  degree, 
and  all  murder  not  of  the  first  degree  is  murder 
of  the  second  degree." 

Art.  593.  "Manslaughter  is  voluntary  homi- 
cide committed  under  the  immediate  influence 
of  sudden  passion  arising  <rom  an  adequate 
cause,  but  neither  Justified  nor  excused  by 
law." 

Art.  594.  "By  the  expression  'under  the  im- 
mediate influence  of  sudden  passion'  is  meant — 

"1.  That  the  provocation  must  arise  at  the 
time  of  the  commission  of  the  offense ;  and 
that  (he  passion  is  not  the  result  of  a  former 
provocation. 


"2.  The  act  must  be  directly  caused  by  the 
passion  arising  out  of  the  provocation.  It  is 
not  enough  that  the  mind  is  merely  agitated 
by  passion  arising  from  some  other  proTocstion, 
or  a  provocation  given  by  some  person  other 
than  the  party  killed. 

"3.  The  passion  intended  is  either  of  the 
emotions  of  the  mind,  known  as  anger,  rage, 
sudden  resentment,  or  terror,  rendering  it  in- 
capable of  cool  reflection." 

Art.  597.  "The  following  are  deemed  ade- 
quate causes : 

"1.  An  assault  and  battery  by  the  deceased, 
causing  pain  or  bloodshed. 

"2.  A  serious  personal  conflict,  in  which  great 
injury  is  inflicted  by  the  person  killed,  bj 
means  of  weapons,  or  other  instruments  of  vio- 
lence, or  by  means  of  great  superiority  of  per- 
sonal strength,  although  the  person  guilty  of 
the  homicide  were  the  aggressor,  provided  such 
aggression  was  not  made  with  intent  to  bring 
on  a  conflict  and  for  the  purpose  of  killing. 

"3.  Adultery  of  the  person  killed  with  the 
wife  of  the  person  guilty  of  the  homicide,  pro- 
vided the  killing  occur  as  soon  as  the  fact  of 
an  illicit  connection  is  discovered. 

"4.  Insulting  words  or  conduct  of  the  person 
killed  towards  a  female  relation  of  the  party 
guilty  of  the  homicide." 


trate,  any  rape,  arson,  burglary,  or  larceny, 
shall  be  deemed  murder  in  the  first  degree, 
there  must  exist  in  the  mind  of  the  person 
who  slays  another  a  specific  intention  to  take 
the  life  of  the  person  slain ;  and  if  a  person, 
with  premeditated  intent  to  slay  another,  by 
mistake  slays  a  different  person,  it  is  not  mur- 
der in  the  first  degree.  Bratton  v.  State,  10 
Humph.  103. 

So,  under  Texas  Code,  to  constitute  murder 
in  the  first  degree,  or  rather  a  murder  by  ex- 
press malice,  it  must  be  accompanied  by  mal- 
ice directed  toward  the  particular  individual, 
and  if  another  than  the  one  against  whom  such 
malice  is  conceived  and  entertained  be  the  mis- 
taken victim  of  such  malice,  the  crime  is  mur- 
der in  the  second  degree.  Muslck  v.  State,  21 
Tex.  App.  69,  18  S.  W.  95. 

And  one  who  shoots  at  one  person  and  by 
mistake  hits  and  kills  another  is  guilty  of  mur- 
der in  the  second  degree,  and  not  in  the  first 
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I  degree,  since  the  killing  is  not  with  express 
malice,  or  in  any  attempt  at  arson,  rape,  rob- 
bery, or  burglary,  or  by  poison,  starving,  or 
torture.  Bean  v.  Mathieu,  33  Tex.  591 :  Honer- 
cutt  V.  State,  42  Tex.  Crlm.  Rep.  129,  57  S.  W. 
806 ;  Halbert  v.  State,  3  Tex.  App.  656 ;  Taj- 
lor  V.  State,  3  Tex.  App.  387 ;  Clark  v.  State. 
19  Tex.  App.  495;  McCoy  v.  Sute,  25  Tex. 
33,  78  Am.  Dec.  620 :  Angell  v.  State,  36  Tex. 
542,  14  Am.  Rep.  380;  Perrell  v.  SUte,  43 
Tex.  503 ;  Breediove  v.  Sute.  26  Tex.  App.  445, 
9  S.  W.  768 ;  Lankster  v.  State,  41  Tex,  Crlm. 
Rep.  603.  56  S.  W.  65;  White  v.  State. 

And  an  instruction  that  such  a  killhig  Is  mur- 
der in  the  first  degree  is  erroneous;  but  the 
accused  cannot  be  heard  to  complain  of  the 
error,  where  he  was  not  convicted  of  murder 
in  the  first  degree.  Taylor  v.  State,  3  Tex. 
App.   387. 

When  the  intention  and  the  act  resultlni; 
from   it  are  precisely   the   same,   whether  the 
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the  said  Knight  was  in  said  house,  and,  at 
the  time  defendant  shot,  he  was  in  such 
passion,  of  either  anger,  rage,  or  sudden  re- 
sentment or  terror,  that  rendered  his  mind 
incapable  of  cool  reflection,  and  that  he  be- 
lieved said  Knight  was  still  in  the  house 
when  he  shot,  and  that  it  was  his  intent  to 
kill  Knight,  and  not  Sallie  Walker,  then  Ke 
i»ould  be  guilty  of  manslaughter.  The 
criticism  is  that  it  makes  the  conjunction 
or  the  combination  of  circuUistances  es- 
pential  to  the  reduction  of  the  homicide  to 
manslaughter.  We  do  not  so  understand 
this  charge.  These  are  the  facts  relied  upon 
to  reduce  the  homicide  to  the  grade  of  man- 
slaughter. If  these  facts  eusted,  as  stated, 
the  jury  should  have  convicted  of  man- 
slaughtor.  In  other  words,  we  believe  this 
was  a  pertinent  application  of  the  law  to 


the  facts.  If  he,  in  leaving  the  house,  left 
Knight  at  the  place  of  the  difficulty,  upon 
reaching  the  door  began  firing,  believing 
Knight  was  stUl  at  the  point  where  he  (ap- 
pellant) was  knocked  down  and  shot  on  ac- 
count of  the  blow,  and,  his  mind  being  en- 
raged to  the  point  of  being  incapable  of 
cool  reflection,  he  thought  he  was  shooting 
at  Knight,  but  shot  the  woman  Sallie  Walk- 
er and  killed  her,  the  killing  would  be 
mannlaughter ;  but  if  he  shot  the  woman, 
recognizing  that  she  was  a  woman,  and  not 
Knight,  he  was  guilty  of  murder  in  the  sec- 
ond dngroc.  We  believe  these  questions 
have  been  pertinently  and  fairly  submitted 
by  the  court's  charge. 

Appellant  insists  that  self-defense  should 
have  been  submitted.  There  is  no  testi- 
mony    indicating    the     question     of     self- 


fatal  shot  takes  effect  upon  the  party  for  whom 
it  is  aimed,  or  on  someone  else,  the  killlDg  would 
be  the  same  except  in  cases  of  mnrder  in  the 
first  degree,  where  it  is  required  that  there 
most  be  express  malice  toward  the  person 
killed.     Clark  v.  State,  19  Tex.  App.  495. 

So,  where  a  man  assaults  his  wife  with  in- 
tent to  kill  her,  and  accidenUIly  kills  his  child. 
It  Is  not  negligent  homicide,  but  murder  in  the 
second  degree.  HcConnell  v.  State,  13  Tex. 
App.  390. 

And  evidence  that  .two  persons  met  on  the 
day  in  question  as  entire  strangers  and  began 
drinking,  and  that  one  carried  the  other  to  his 
room,  where  the  other  dosed  off  into  a  drunk- 
en sleep,  when  his  son  came  in  and  aroused 
him,  whereupon  the  father  became  boisterous 
and  quarrelsome,  and  the  occupant  of  the  room 
ordered  him  to  leave,  which  he  did,  but  after- 
wards started  to  return,  making  a  demonstra- 
tion as  if  to  draw  a  weapon,  when  the  former 
shot  claiming  to  have  done  so  for  the  purpose 
of  frightening  him  away,  killing  the  son, — is  not 
sufllclent  to  show  express  malice,  and  support 
a  conviction  of  murder  in  the  first  degree. 
Black  V.  State  (Tex.  Grim.  App.)  65  S.  W.  906. 

And  where  a  husband  attacks  his  wife  with 
a  drawn  knife,  and  their  children  attack  him,' 
and,  while  resisting  their  attack,  he  stabs  and 
kills  his  daughter,  his  intention  being  to  as- 
sault the  wife,  and  not  the  daughter,  the  as- 
sault upon  the  daughter  being  made  for  the 
purpose  of  freeing  himself  from  the  children, 
— though  he  intends  killing  his  wife,  the  kill- 
ing of  the  daughter  would  be  no  higher  grade 
of  offense  than  murder  in  the  second  degree, 
and  does  not  authorize  an  instruction  in  the 
prosecution  therefor  as  to  murder  in  the  first 
degree.  Honeycutt  v.  State,  42  Tex.  Crim. 
Rep.  129.  57  S.  W.  806. 

And  where  the  Issues  are  sharply  drawn  un- 
der the  testimony,  being  murder  in  the  first  or 
second  degree  from  the  state's  evidence,  and 
self-defense  or  accidental  killing  from  tt^  evi- 
dence of  the  defendant,  the  issue  of  manslaugh- 
ter is  not  presented,  though  a  charge  as  to 
manslaughter  would  not  be  reversible  error. 
Lankster  v.  State,  41  Tex.  Crim.  Rep.  603,  56 
8.  W.  06. 

So,  a  guard  over  convicts,  on  a  plantation 
carried  on  by  lessees  of  a  penitentiary,  who 
shot  a  person  who  was  riding  across  a  bridge 
shortly  before  day,  wrongly  supposing  that  he 
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was  a  penitentiary  convict  who  had  escaped 
from  his  custody  on  the  preceding  day,  is  guil- 
ty of  murder  in  the  second  degree.  Wright  v. 
State.  44  Tex.  645. 

And  where  a  party,  in  attempting  to  commit 
a  felony,  kills  another,  whether  by  accident  or 
intention,  with  malice  aforethought,  nothing 
less  than  murder  can  be  the  result  under  Texas 
Penal  Code,  art  590,  providing  that  when  one. 
in  the  execution  of,  or  in  attempting  to  exe- 
cute, an  act  made  a  felony,  shall  kill  another, 
though  without  apparent  Intention  to  kill,  the 
offense  does  not  come  within  the  definition  of 
negligent  homicide ;  and  the  statutory  provision 
is  not  subject  to  the  objection  that  it  did  not 
name  the  offense  for  which  the  party  would 
have  been  guilty  if  he  had  violated  that  arti- 
cle. Richards  v.  State,  35  Tex.  Crim.  Rep.  38. 
30  S.  W.  805. 

And  where,  in  a  prosecution  for  homicide,  it 
appears  that  accused  intended  to  kill  his  moth- 
er-in-law by  beating,  but  had  no  animosity 
against  his  wife,  and  did  not  Intend  to  hurt 
her,  but  struck  at  the  mother-in-law  with  a 
stick  and  hit  his  wife  while  beating  the  moth- 
er-in-law, not  knowing  that  he  had  struck  her 
until  afterwards,  but  giving  her  wounds  which 
caused  her  death,  the  Jhry,  in  a  prosecution 
therefor,  have  the  right  to  pass  upon  the  tes- 
timony, and  to  weigh  it  fairly  and  impartially 
under  a  proper  charge;  and  under  such  cir- 
cumstances a  general  charge  with  reference  to 
a  killing  upon  implied  malice  Is  not  sufficient 
to  direct  the  attention  of  the  jury  to  the  par- 
ticular issue  in  the  case,  and  a  charge  present- 
ing implied  malice  predicated  on  a  killing,  where 
the  intent  was  to  kill  one  person  but  another 
was  slain,  should  be  given.  Howard  v.  State 
(Tex.  Crim.  App.)  68  S.  W.  77. 

At  common  law,  however,  and  under  Texas 
Code,  art.  47.  providing  that  If  one  intending 
to  commit  a  felony,  and  in  the  act  of  preparing 
for  or  executing  the  same,  shall,  through  mis- 
take or  accident,  do  another  act,  which,  If  vol- 
untarily done,  would  be  a  felony,  he  shall  re- 
ceive the  punishment  affixed  by  law  to  the  of- 
fense actually  committed,  if  one  voluntarily 
with  malice  aforethought  shoots  and  kills  an- 
other he  is  guilty  of  murder ;  and,  therefore, 
would  be  guilty  of  murder  if  with  malice  afore- 
thought he  shot  at  one  person  intending  to  kill 
him,  but  by  accident  killed  another.  Richards 
V.  State,  35  Tex.  Crim.  Rep.  38,  30  S.  W.  805. 
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defense.  Appellant  contends  that  if  he  be- 
lieved at  the  time  he  turned  and  began  firing 
that  Knight  wa8  following  him  up  and  con- 
tinuing the  assault,  it  would  be  self-defense. 
It  is  not  necessary  to  discuss  this  question, 
as  there  are  no  facts  in  the  record  which 
indicate  that  appellant  believed  Knight  was 
following  him.  All  the  testimony  shows 
that  he  went  in  the  opposite  direction. 

It  is  also  suggested  that  the  evidence  is 
not  sufficient  to  support  the  conviction.  We 
have  stated  enough  of  the  testimony  to  indi- 
cate there  is  no  merit  in  tliis  proposition. 

The  judgment  is  affirmed, 

A  petition  for  rehearing  having  been  filed, 
on  February  25,  1903,  the  following  ad- 
ditional opinion  waa  handed  down: 

The  judgment  was  affirmed  at  the  Tyler 
term,  1002,  and  comes  before  us  now  on  re- 
hearing. The  first  two  grounds  of  the  mo- 
tion are  sufficiently  disposed  of  in  the 
original  opinion,  and  we  see  no  reason  to 
change  our  views. 

The  third  gi'ound  of  the  motion,  which  is 
raised  for  the  first  time  in  this  motion  for 
rehearing,  is  that  the  evidence  raises  the 
question  that  appellant's  shot  did  not  neces- 


sarily bring  about  the  death  of  deeeaaed, 
but  it  may  have  been,  and  probably  was, 
brought  about  by  the  negligence  of  the 
phypician.  It  is  contended  that  the  wit- 
ness put  on  the  stand  by  the  state  testified 
that  this  wound  was  not  inevitably  or  neces- 
sarily fatal,  and  that  the  death,  perhaps,  was 
brought  about  by  the  failure  of  the  de- 
ceased to  permit  an  operation.  The  de- 
ceased woman  \i-aa  shot  by  appellant 
through  the  bowels,  and  at  the  time  he  shot 
the  woman  he  thought  he  was  shooting  an- 
other person,  by  the  name  of  Knight,  with 
whom  he  had  shortly  before  had  a  difficulty. 
We  do  not  believe  the  testimony  justifies 
the  raising  by  appellant  of  the  propoaition 
stated.  But  under  the  construction  placed 
on  art.  723,  Code  Crim.  Proc.,  it  is  too  late, 
anyway,  to  suggest  such  matters  to  this 
court  for  the  first  time  after  appeal.  It 
was  not  even  raised  or  suggested  until  this 
motion  for  rehearing.  The  writer  has  not 
agreed  to  this  construction  placed  on  said 
article,  but  it  is  now  the  law;  and,  even  if 
there  was  merit  in  appellant's  cont^tion,  it 
is  too  late  to  urge  it  at  this  late  day. 
The  motion  for  rehearing  is  overruled. 


And  If  an  officer  inferred  or  manufactured  a 
story  to  the  effect  that  a  certain  person  had 
threatened  to  kill  a  girl,  and  that  he  was  In 
town  to  carry  out  his  threat,  for  the  purpose 
of  affordlug  an  excuse  for  the  killing  of  such 
person,  and  he  met  and  shot  him  while  he  was 
riding  at  some  distance  from  the  firing  party, 
making  no  resistance  and  being  unarmed.  It 
would  be  murder  In  the  first  degree;  and  In 
such  shooting.  If  another  person  was  mistaken 
for  the  person  sought  to  be  killed,  and  killed 
In  his  stead,  It  would  likewise  be  murder.  Car- 
ter V.  State,  30  Tex.  App.  551,  28  Am.  St  Rep. 
944,  17  S.  W.  1102. 

IV.  When   manalaughter. 

One  who  attempts  to  kill  another,  and  who 
would  have  been  guilty  of  manslaughter  only 
had  he  succeeded,  but  by  mistake  kills  a  third 
person,  is  likewise  guilty  of  manslaughter  only. 
Ferrell  v.  State,  43  Tex.  503;  Breedlove  v. 
State,  26  Tex.  App.  445,  9  S.  W.  768;  Fin- 
der T.  State,  27  Fla.  370,  26  Am.  St  Rep.  75, 
8   So.   837. 

And  where  one  kills  another  unintentionally, 
the  latter  being  a  different  person  from  the 
one  Intended,  acting  without  malice  and  while 
the  mind  is  under  the  immediate  influence  of 
sudden  passion  arising  from  an  adequate  cause, 
such  as  anger,  rage,  sudden  resentment,  or 
terror,  rendering  It  incapable  of  cool  reflection, 
the  crime  is  manslaughter,  because  the  one  In- 
tended would  be  manslaughter.  Clark  v.  State, 
10  Tex.  App.  405;  Leggett  v.  State,  21  Tex. 
App.  3S2,  17  S.  W.  159 ;  State  v.  Raymond,  11 
Nev.  98;  Rex  v.  Brown,  1  Leach  C.  L.  148,  1 
East  r.  C.  231,  245.  274 ;  Rex  v.  Conner,  7  Car. 
&  P.  438. 

This  is  the  doctrine  of  White  v.  State. 

So,  one  who,  upon  provocation  and  in  hot 
blood,  took  up  a  hammer  and  threw  it  at  the 
person  giving  the  provocation,  which  missed 
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such  person,  but  hit  another  and  killed  him.  Is 
guilty  of  manslaughter.  *  Williams's  Case,  Wm. 
Jones,  32,  J.  Kelyng,  131. 

And  evidence  in  a  prosecution  for  .homicide 
that  two  negroes  got  into  a  controversy,  and 
one  struck  at  the  other  with  the  spoke  of  an 
engine,  striking  the  accused  by  mistake,  who 
was  a  bystander,  prostrating  him  to  his  knees ; 
and  causing  him  to  cut  himself  with  a  chisel 
which  he  held  in  his  hand ;  and  that  he  struck 
at  the  negro  who  hit  him,  apparently  suppos- 
ing he  did  the  cutting,  and,  upon  his  passing 
out,  struck  the  door  through  which  he  passed, 
and  then  went  to  his  horse,  mounted  him.  and 
secured  his  pistol  from  the  saddle  pocket  and 
rode  to  a  ball  ground  where  a  game  was  in 
progress,  qind  shot  a  bystander,  a  colored  man, 
making  the  mistaken  statement  that  he  was 
the  rascal  who  cut  him, — ^retjuires  a  charge 
on  the  law  of  manslaughter.  Leggett  v.  State, 
21  Tex.  App.  382,  17  S.  W.  159. 

And  where  two  men  were  fighting,  and  the 
brother  of  one  of  them  attempted  to  shoot 
the  other,  but  by  mistake  shot  his  brother,  it  is 
proper,  on  a  prosecution  for  the  homicide,  for 
the  court  to  instruct  the  jury  both  in  respect 
to  murder  and  to  voluntary  manslaughter.  IsLing 
V.  Com.  (Ky.)  65  8.  W.  685. 

So,  If.  a  husband  assaults  his  wife  with  no  in- 
tuition of  killing  her,  but  only  to  inflict  vio- 
lence upon  her,  and  subsequently  kills  his 
daughter  in  resisting  her  attack  with  an  axe 
In  defense  of  her  mother,  the  offense  would  be 
of  no  higher  grade  than  manslaughter.  Ilonej- 
cutt  V.  State,  42  Tex.  Crlm.  Rep.  129,  57  S, 
W.  806. 

And  where  a  mother,  being  angry  with  one  of 
her  children,  seized  an  iron  poker,  and,  on  bis 
running  through  the  open  door  of  the  room, 
threw  it  after  him  and  hit  another  of  her  chil- 
dren who  happened  to  be  entering  the  room  at 
the  moment,  in  consequence  of  which  he  died. 
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It  Is  manslaughter,  though  the  mother  had  no 
tntention  ot  hitting  the  child  with  whom  she 
wza  angry,  and  only  intended  to  frighten  him. 
Kex  V.  Conner,  7  Car.  &  P.  488. 

And  though  one  gocB  into  a  house  for  the  fe- 
lonious purpose  of  Icilllng  a  person  therein  if 
he  unintentionally  shoots  and  kills  another  per- 
son, he  is  guilty  of  manslaughter  only,  where 
the  firing  Is  accidental  and  inyoluntary.  Qolli- 
her  V.  Com.  2  Duv.  163,  87  Am.  Dec.  493. 

And  where  a  person  found  in  the  house  of  an- 
other was  not  a  burglar  or  house  thief,  and  not 
believed  by  the  owner  on  sui&cient  grounds  to  be 
one,  and  he  seized  the  gun  of  the  owner  mere- 
ly to  protect  himself  from  being  shot  by  the 
owner,  and  in  consequence  thereof  the  gun  went 
off  and  shot  a  third  party,  the  owner  may  be 
found  guilty  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  McPher- 
son  V.  State,  22  Ga.  478. 

But  where  a  person  tries  in  a  sudden  heat 
and  passion  to  kill  one  person,  and  accidental- 
ly kills  another,  he  cannot  be  guilty  of  a  less 
offense  than  manslaughter.  Sims  v.  Com.  12 
Ky.  L.  Rep,  215,  13  S.  W.  1079. 

And  where  a  person  is  assaulted  without 
having  himself  provoked  the  assault,  and  shoots 
At  his  assailant  in  consequence  thereof,  and 
kills  another  person  by  bad  shooting,  the  Idll- 
ing  Is  manslaughter  if  the  assault  is  not  such 
as  would  Justify  killing  the  assailant.  Butler 
V.  State.  92  Ga.  601,  19  S.  E.  51. 

And  one  who  kills  another,  or  a  person  mis- 
taken for  such  other,  in  an  attempt  Illegally  to 
arrest  him  is  guilty  of  homicide,  which  cannot 
be  of  a  less  grade  than  manslaughter,  though 
done  upon  a  reasonable  apprehension  of  dan- 
ger; the  slayer  in  such  case  standing  in  the 
attitude  of  a  trespasser,  or  one  who  provokes  a 
difficulty  or  furnishes  an  occasion  therefor. 
Peter  v.  State,  23  Tex.  App.  684,  5  8.  W.  228. 
And  while,  if  an  ofDcer,  on  the  plea  that 
he  heard  that  a  colored  man  had  threatened  to 
kill  a  negro  girl,  and  that  he  was  in  town 
for  the  purpose  of  carrying  out  his  threat, 
watches  near  the  house  of  such  colored  girl,  and 
during  a  dark  night  shoots  and  kills  a  white 
man,  claiming  to  have  mistaken  him  for  such 
colored  man,  his  act  would  be  murder  if  he  in- 
tended to  use  the  occasion  as  a  pretext  on 
which  to  kill  the  colored  man,  if  he  only  in- 
tended to  arrest  the  colored  man,  but  was  mak- 
ing the  attempt  illegally  without  a  -  r^rrant,  the 
offense  might  be  of  no  higher  grade  than  man- 
slaaghter;  and  a  charge  of  manslaughter  is 
called  for  in  a  prosecution  therefor.  Carter  v. 
Sute,  30  Tex.  App.  551,  28  Am.  St.  Bep.  944, 
17  S.  W.   1102. 

So,  where  a  person  entered  into  a  conflict 
with  another,  and  discharged  a  shot  from  a  re- 
volver at  him  which  missed  him,  and  imme- 
diately afterwards  the  parties  clutched  each 
other,  and  in  the  struggle  which  took  place, 
and  Just  as  the  party  holding  the  revolver  fell 
to  the  pavement,  'or  while  he  was  on  the 
ground,  it  went  oCT  again,  though  apparently 
without  intention  on  his  part,  and  killed  a  boy 
who  was  near  by,  the  act  is  not  merely  invol- 
ontary  mauslaughter,  consisting  of  the  acciden- 
Ul  killing  of  another  in  the  performance  of 
an  unlawful  act  not  amounting  to  a  felony,  but 
Is  voluntary  manslaughter,  since  that  would 
have  l)een  the  offense  had  he  shot  the  man 
with  whom  he  was  struggling.  Com.  v.  Flani- 
gan,  8  Phila.  480. 

And  where  a  man.  upon  receiving  a  provoca- 
tion from  another,  picks  up  his  gun  declaring 
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his  Intention  to  shoot  the  latter,  and  does 
shoot  a  mutual  friend  who  attempts  to  pre- 
vent the  shooting,  his  language  and  acts  plain- 
ly Indicating  an  intention  to  kill  the  person 
provoking  him,  there  can  be  no  question,  in  a 
prosecution  therefor,  of  negligent  homicide. 
Clark  V.  State,  19  Tex.  App.  495. 

V.  When   juaiiflable   or   ewousahle. 

Where  a  party  shoots  another  in  necessary 
self-defense,  and  accidentally  kills  a  third  per- 
son, it  is  no  offense.  Clark  v.  State,  19  Tex. 
App.  495;  Li^nkster  v.  State^  41  Tex.  Crim. 
Rep.   003,  56  S.  W.  65. 

If  the  killing  of  a  party  intended  to  be  killed 
would,  under  the  circumstances,  have  been  ex- 
cusable or  Justifiable  homicide  upon  the  theory 
of  self-defense,  then  the  unintentional  killing  of 
a  bystander  by  a  random  shot,  ficed  in  the 
proper  and  prudent  exercise  of  such  self-de- 
fense, is  also  excusable  and  Justifiable.  Fin- 
der V.  State,  27  Fla.  370,  26  Am.  St.  Rep.  75, 
8  So.  837. 

And  where  a  party  prepares  to  defend  him- 
self against  the  attack  of  another,  and  in  so 
doing  accidentally  discharges  a  gun  and  there- 
by kills  another,  it  makes  no  diflTerence,  on  the 
question  of  criminal  responsibility,  whether  the 
act  of  preparation  is  either  apparently  or  ac- 
tually dangerous  to  the  life  of  another  or  oth- 
ers, since  he  has  the  right  so  to  prepare  him- 
self and  to  act  in  his  own  self-defense  wheth- 
er he  endangers  other  persons  or  not.  Lank- 
ster  V.  State,  41  Tex.  Crim.  Rep.  603,  56  S.  W. 
65. 

So,  where  a  person  was  assaulted  without 
having  himself  provoked  the  assault,  and  shot 
his  assailant  in  consequence  thereof,  and  killed 
another  person  by  bad  shooting,  it  would  be  a 
homicide  by  misadventure,  if  the  assault  was 
such  as  would  Justify  killing  the  assailant. 
Butler  V.  State,  92  Ga.  601,  19  S.  E.  51. 

And  if  a  man  intending  to  kill  a  thief  or 
house  breaker  in  his  own  house  happens  by 
mistake  to  kill  one  of  his  own  family,  it  can- 
not be  imputed  to  him  as  a  criminal  act.  Le- 
vetfs  Case,  Cited  in  Cro.  Car.  538,  Fost.  C.  L. 
262. 

And  the  owner  of  premises  has  a  right  to 
shoot  a  person  who  is  a  burglar,  or  whom,  on 
sufficient  grounds,  he  believes  to  be  a  burglar; 
and  the  fact  that  the  supposed  burglar  seizes 
the  owner's  gun  to  prevent  being  shot  does 
not  deprive  the  owner  of  this  right,  unless  the 
person  surrenders  himself,  so  as  to  render  him 
responsible  for  the  killing  of  another  by  the 
accidental  discharge  of  the  gun  while  thus  held 
by  the  burglar,  as  having  l)een  done  in  the  ex- 
ecution of  an  unlawful  act.  McPherson  v. 
State,  22  Ga.  478. 

But  where  a  person  with  malice  aforethought 
discharges  a  gun  intending  to  kill  one  person, 
but  kilihoig  another,  it  is  not  an  accident  with- 
in the  meaning  of  Tex.  Penal  Code,  art.  44,  pro- 
viding that  no  act  done  by  accident  is  an  of- 
fense. Richards  v.  State,  35  Tex.  Crim.  Rep. 
38,  30  S.  W.  805. 

And  self-defense  is  not  available  to  one  who 
shoots  and  kills  one  person  intending  to  shoot 
another,  to  relieve  him  from  responsibility, 
whatever  danger  he  believes  himself  to  be  In, 
unless  the  circumstances  are  such  as  to  Justify 
the  belief  on  the  part  of  an  ordinarily  rea- 
sonable and  prudent  man.  State  y.  Brown 
(Del.)    53  AtL  854. 
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VI.  Summary. 


When,  an  unlawful  act  aimed  at  one  person 
causes  the  death  of  another  person,  the  act  will 
be  murder  or  manslaughter  in  some  of  the  dif- 
ferent degrees,  or  excusable  homicide,  accord- 
ing to  what  It  would  have  been  had  the  per- 
son at  whom  the  unlawful  act  was  aimed  been 
killed;  the  malice  or  malicious  intent  of  the 
unlawful  act  directed  at  the  one  person  being 
transferred  to  the  other,  the  Tictim,  the  orig- 
inal intent  characterizing  the  result.  And  the 
rule  of  the  common  law,  as  well  as  that  un- 
der most  of  the  statutes,  with  regard  to  homi- 
cide is  that,  if  there  was  express  .malice  and  In- 
tent to  kill  in  the  orighial  unlawful  act,  or  If 
such  act  was  a  felony,  or  one  of  the  felonies 
enumerated  in  the  statute  as  implying  malice, 
the  accidental  killing  of  another,  though  with- 
out design,   is  murder   in   the  first  degree. 

In  Texas,  however,  and  perhaps  in  Tennessee 
and  Ohio,  in  view  of  the  doctrine  that  there 


must  be  express  malice  toward  the  person 
killed  to  constitute  murder  in  the  first  de- 
gree, such  a  killing  is  regarded  as  murder  In 
the  second  degree,  though  under  art.  47  of  the 
Texas  Code  such  a  killing  has  been  held  to  be 
murder  with  malice  aforethought.  In  the 
other  states  the  deed  would  be  murder  ht 
the  second  or  a  lower  degree  when  the  Intent 
to  kill  existed,  but  without  malice  aforethought. 
In  case  of  great  provocation  or  anger,  howev- 
er, 80  that  the  killing  would  have  been  man- 
slaughter only  had  death  resulted  to  the  one 
at  whom  the  unlawful  act  was  aimed,  the  ac- 
cidental killing  of  the  third  person  will  be  on- 
ly manslaughter,  voluntary  or  involuntary,  ac- 
cording to  the  nature  of  the  intended  act;  and 
if  the  intended  act  was  In  self-defense,  or  in 
defense  of  one's  person  or  property  against 
burglars  or  robbers,  though  an  innocent  third 
person  was  accidentally  killed,  it  is  Justifiable 
or  excusable  homicide.  F.  H.  B. 


MAINE  SUPREME  JUDICIAL  COURT. 


Charlotte  A.  NEAL 

V. 

Daniel  H.  RENDALL. 
(98  Me.  69.) 

1.  Failure  to  obey  the  atatntorr  re- 
quirement that  one  driving:  on  a 
hlarhwaT  ahall  turn  to  the  rlffht  of 
the  nklddle  of  the  traveled  road  upon 
meeting  a  traveler  from  the  opposite  direc- 
tion, while  not  negligence  per  ae,  is  evidence 
of  negligence  sufficient  to  carry  the  case  to 
the  Jury,,  although  there  is  ample  room  to 
pass  without  doing  so,  if,  by  reason  of  the 
sudden  shying  of  the  approaching  horse,  the 
vehicles  are  brought  into  collision,  which 
would  not  have  happened,  had  the  statute 
been  obeyed;  since,  under  the  circumstances. 
It  may  be  found  that  the  wrongful  act  was 
the  proximate  cause  of  the  injury. 

2.  The  momentary  ahylngr  of  a  horse 
traveling  on  a  hlerhway^  by  which  a  ve- 
hicle is  brought  into  collision  with  one  travel- 
ing in  the  opposite  direction  on  the  wrong 
side  of  the  road,  is  not  the  proximate  cause 
of  the  injury  resulting  from  throwing  an 
occupant  out  of  the  vehicle. 

8.  Whether  or  not  the  loss  of  control 
of  a  horse  'which  shies  In  a  hlerhwaT 
so  as  to  bring  the  vehicle  into  collision  with 
one  traveling  in  the  opposite  direction  was 
momentary  or  uncontrollable  is  a  question 
for  the  Jury. 

4.  That  defendant's  neerllflrence  was 
not  the  sole  and  Immediate  cause  of 
an  Injury  which  results  from  two  concur- 
ring causes  does  not  prevent  its  being  the 
proximate  cause. 

6.  Drlvlns  on  the  vrronff  side  of  the 
road   In   violation   of  statute  may     be 


found  to  be  the  proximate  cause  of  a  eolli- 
sion  with  a  vehicle  traveling  in  the  opposite 
direction,  where  the  vehicles  are  brought 
into  contact  by  the  sudden  shying  of  the  ap- 
proaching horse,  which  would  not  have 
caused  the  collision  had  the  statute  not  been 
violated. 

6.  IVhether  or  not  one  driving:  on  the 
wrong:  side  of  the  highway  in  violation 
of  the  statute  should  have  anticipated  a  eolM- 
sion  through  the  shying  of  horses  traveling 
in  the  opposite  direction,  within  the  rale 
that  negligence  is  not  the  proximate  cause 
of  an  accident  unless  it  might  have  been 
foreseen,  is  a  question  for  the  Jury. 

T.  The  court  cannot  decide  whether 
or  not  neellgrence  of  a  man  who  is 
driving:  a  horse  Is  Inkputable  to  his 
wife,  who  is  Injured  by  collision  of  the 
carriage  with  one  traveling  in  the  opposite 
direction,  from  the  mere  fact  that  the  rela- 
tion of  husband  and  wife  exists  between 
them,  and  that  she  is  sixty-eight  and  be 
seventy- two  years  of  age. 

(August  8,   1903.) 

■p  EPORT  by  the  Supreme  Judicial  Court 
A  for  Audroscoggln  County  on  evidence 
vfhieh  amomited  practically  to  an  agreed 
statement  of  facts,  for  the  opinion  of  the  full 
bench  of  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Case 
to  stand  for  trial. 

In  addition  to  the  facts  set  out  in  the 
opinion,  the  evidence  tended  to  show  that 
defendant  had  opportunity,  after  plaintiiTs 
team  came  in  sight,  to  turn  to  the  right  of 


NoTB. — As  to  negligence  in  falling  to  turn  to 
the  right  of  traveled  part  of  highway  on  meet- 
ing another,  see  also  cases  hi  note  to  Bros- 
chart  V.  Tuttle,  11  L.  R.  A.  33 ;  also  Brember 
V.  Jones,  26  L.  R.  A.  408 ;  Reipe  v.  Biting,  26 
63  L.  R.  A. 


L.  R.  A.  769 ;  Peltier  v.  Bradley,  D.  ft  C  Go. 
32  L.  R.  A.  651 ;  Cook  v.  Fogarty.  39  L.  R.  A. 
488 ;  Foote  v.  American  Product  Co.  49  L.  R.  A. 
764 ;  Perlstein  v.  American  E^xp.  Co.  52  L.  R« 
A.  959 ;  and  Winter  y.  Harris,  54  L^.  R.  A.  643. 
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the  middle  of  the  traveled  part  of  the  road, 
and  tliat  there  was  nothing  to  prevent  his 
doing  so;  but  there  was  no  other  evidence  of 
negligence  on  the  part  of  the  defendant,  ex- 
cept the  mere  fact  of  the  position  of  his 
team  in  the  highway. 

The  agreement  under  which  the  case  was 
reported  to  the  law  court  was  such  that,  if 
that  eourt  were  of  opinion  that  the  case  dis- 
closed any  evidence  of  negligence  on  the  part 
of  defendant  requiring  its  submission  to  the 
jury,  the  court  should  order  the  action  to 
stand  for  trial;  otherwise  a  nonsuit  should 
be  entered. 

Messrs.  W.  H.  Judklas  and  B.  Ii.  Pet- 
tis^ewy  for  plaintiff: 

Defendant  is  liable  for  the  result  of  his 
failure  to  obey  the  statute. 

Palmer  v.  Barker,  11  Me.  338;  Kennard 
v.  Burton,  25  Me.  39,  43  Am.  Dec.  249; 
Brooks  V.  Hart,  14  N.  H.  308;  Wood  v.  Lua- 
comb,  23  Wis.  287;  Jaquith  v.  Richardaon, 
8  Met.  213;  Daniels  v.  Clegg,  28  Mich.  32; 
Mahogany  v.  Ward,  16  R.  I.  479,  27  Am.  St. 
Rep.  763.  17  Atl.  860;  Damon  v.  Scittiate, 
119  Mass.  66,  20  Am.  Rep.  316;  Smith  ▼. 
Gardner,  11  Gray,  418;  Jones  v.  Andover,  10 
Allen,  18;  Lyons  ▼.  Child,  61  N.  H.  72; 
Bremher  v.  Jones,  67  N.  H.  374,  26  L.  R.  A. 
408,  30  Atl.  411;  Osborne  v.  McM asters,  40 
Minn.  103,  12  Am.  S«.  Rep.  698,  41  N.  W. 
543;  Hayes  v.  Michigan  C.  B.  Co.  Ill  U.  S. 
22S,  28  L.  ed.  410,  4  &up.  Ct.  Rep.  369; 
Clements  v.  Louisiana  Electric  Light  Co.  44 
U.  Ann.  692,  16  L.  R.  A.  43,  32  Am.  St. 
Rep.  348,  11  So.  61. 

The  failure  of  the  defendant  to  perform 
the  duty  enjoined  by  the  statute  and  or- 
dinance is  the  proximate  cause  of  the  in- 
jury, within  the  meaning  of  the  law. 

Oilson  V.  Delavcare  A  H.  Canal  Co.  36  Am. 
St.  Rep.  815,  note,  65  Vt.  213,  26  Atl.  70; 
Salisbury  v.  Herchenroder,  106  Mass.  460, 
8  Am.  Rep.  354;  Lyons  v.  Desotclle,  124 
Mass.  388;  Parker  v.  Ba/mard,  135  Mass. 
116,  46  Am.  Dec.  450. 

The  momentary  fright  of  the  horse  cannot 
be  considered  the  proximate  cause  of  the 
injury. 

Morsman  ▼.  Rockland,  91  Me.  264,  39  Atl. 
995;  McCloskey  v.  Moies,  19  R.  I.  297,  33 
Atl.  225;  Hampson  v.  Taylor,  15  R,  I.  83,  8 
Atl.  331,  23  Atl.  732. 

The  negligence  of  the  driver  of  the  vehicle 
in  which  the  plaintiff  was  riding,  if  any, 
cannot  be  imputed  to  the  plaintiff,  while  she 
remains  a  passive  passenger,  exercising  no 
control  over  the  management  of  the  team. 

Randolph  v.  O'Riordon,  155  Mass.  331,  29 
N.  E.  583;  Knightstorxm  v.  Musgrove,  116 
Ind.  121,  9  Am.  St.  Rep.  827,  18  N.  E.  452; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Hogeland, 
66  Md.  149,  59  Am.  Rep.  159,  7  Atl.  105; 
Brannen  v.  Kokomo,  Q,  d  J,  Qravel  Road 
63L.R,  A. 


Co.  116  Ind.  115,  7  Am.  St.  Rep.  411,  17  N. 
E.  202;  St.  Clair  Street  R.  Co.  v.  Eadie,  43 
Ohio  St.  91,  64  Am.  Rep.  802,  1  N.  B.  619; 
Wabash,  St.  L.  d  P.  R.  Co.  v.  Shacklet,  105 
111.  364,  44  Am.  Rep.  791. 

Messrs.  Oakes,  Pnlsifer,  ft  I^ndden, 
for  defmdant: 

It  is  the  right  of  everyone  to  travel  on 
any  part  of  a  highway  that  may  suit  his 
taste  or  convenience,  not  occupied  by  an- 
other, provided  no  one  is  meeting  him  with 
teams  and  carriages,  having  occasion  or  a 
desire  to  pass. 

Palmer  v.  Barker,  11  Me.  338;  Dunham 
V.  Rackliff,  71  Me.  345;  Foster  v.  Qoddard, 
40  Me.  64. 

The  statute  does  not  apply  to  a  case  like 
the  present  one,  in  which  two  teams  would 
have  passed  each  other  safely  and  without 
collision  had  it  not  been  for  the  horse's 
fright  and  shying. 

The  plaintiff,  in  order  to  maintain  her  ac- 
tion must  show  that  the  injury  resulted 
from  the  negligence  of  the  defendant,  and 
without  contributory  negligence  on  the  •  part 
of  the  plaintiff. 

Kefiard  v.  Burton,  25  Me.  39,  43  Am. 
Dec.  249;  Lane  v.  Crombie,  12  Pick.  177; 
Parker  v.  Adams,  12  Met.  415,  46  Am.  Dec. 
694. 

The  person  driving  on  the  wrong  side  of 
the  road  may  recover  if  carelessly  and  reck- 
lessly run  into  by  the  defendant,  although 
the  defendant  was  on  his  own  side  of  the 
road,  provided  the  plaintiff  himself  was  in 
the  exercise  of  ordinary  care,  and  his  fault 
did  not  contribute  to  the  accident. 

Spofford  V.  Harlow,  3  Allen,  176. 

The  mere  fact  that  a  person  is  driving  on 
the  wrong  side  of  the  road  is  not  negligence 
in  itself. 

Wrinn  v.  Jones,  111  Mass.  360;  Riepe  ▼. 
Siting,  89  Iowa,  82,  26  L.  R.  A.  769,  48  Am. 
St.  Rep.  356,  56  N.  W.  285;  Payne  v.  NeUon, 
16  Ky.  L.  Rep.  239;  Meservey  v.  Lockett, 
161  Mass.  332,  37  N.  E.  310;  Lyons  v.  Child, 
61  N.  H.  72;  Brember  v.  Jones,  67  N.  H. 
374,  26  L.  R.  A.  408,  30  Atl.  411;  Randolph 
V.  O'Riordon,  155  Mass.  331,  29  N.  E.  583; 
Damon  v.  Soituate,  119  Mass.  66,  20  Am. 
Rep.  315. 

If  in  a  dangerous  place  one  person  trusts 
another  person  to  look  out  for  him,  he  must 
show  that  such  a  person  uses  due  care. 

Allyn  V.  Boston  d  A.  R.  Co.  105  Mass.  77 ; 
Randolph  y.  O'Riordon,  155  Mass.  331,  29  N. 
E.  583. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

Action  on  the  case  for  negligence.  As  the 
plaintiff  was  traveling  south  on  Turner 
street,  Auburn,  in  a  carriage  driven  by  her 
husband,  at  a  reasonable  rate  of  speed,  and 
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on  the  right  of  the  middle  of  the  traveled 
part  of  the  road,  they  met  the  defendant, 
who,  in  a  proper  team,  was  traveling  north 
on  the  same  street  at  A  walk.  The  trav- 
eled part  of  the  street  at  this  point  was 
from  46  to  50  feet  in  width.  Both  teams 
were  on  the  west  of  the  middle  part  of  the 
traveled  way,  and  the  team  of  the  defend- 
ant was  nearer  the  middle.  Just  as  the 
teams  were  about  to  meet  and  pass  each 
other,  the  horse  attached  to  the  wagon  in 
which  the  plaintiff  was  riding  became  sud- 
denly frightened,  and  while  still  going  for- 
ward shied  toward  the  center  of  the  trav- 
eled part  of  the  road  and  toward  the  defend- 
ant's team.  The  front  wheel  of  the  plain- 
tiff's carriage  collided  with  the  hind  wheel 
of  the  defendant's,  and  the  plaintiff  was 
thrown  out,  and  suffered  the  injuries  for 
which  this  suit  is  brought. 

The  evidence  tended  to  show  that  the  de- 
fendant had  opportunity,  after  the  plaintiff's 
team  came  in  sight,  to  turn  to  the  right  of 
the  middle  of  the  traveled  part  of  the  road; 
that  there  was  nothing  to  prevent  his  doing 
so;  and  that  there  was  apparently  sufficient 
room  west  of  the  middle  of  the  traveled  part 
^f  the  way  so  that  the  teams  could  have 
passed  without  interference,  had  they  both 
continued  as  they  were  traveling  just  be- 
fore the  collision.  The  evidence  further 
tended  to  show  that  the  two  teams  would 
have  passed  each  other  safely,  and  without 
collision,  had  it  not  been  for  the  horse's 
fright  and  shying;  also  that  there  would 
have  been  no  collision  had  the  defendant's 
team  been  on  the  right  of  the  middle  of  the 
traveled  part  of  the  way.  There  was  no  evi- 
dence of  any  negligence  on  the  part  of  the 
defendant  other  than  the  position  of  his 
team  on  the  left  of  the  middle  of  the  trav- 
eled part  of  the  road.  The  court  is  to  deter- 
mine whether  this  is  sufficient  to  require  the 
submission  of  the  case  to  a  jury. 

"When  persons  traveling  with  a  team  are 
approaching  to  meet  on  a  way,  they  shall 
seasonably  turn  to  the  right  of  the  middle 
of  the  traveled  part  of  it,  so  far  that  they 
can  pass  each  other  without  interference." 
Rev.  Stat.  chap.  19,  §  2.  This  is  a  salutary 
statute,  enacted  for  the  safety  and  conven- 
ience of  all  travelers.  When  no  person  is 
passing,  or  about  to  pass,  in  an  opposite  di- 
rection, one  may  travel  upon  any  part  of 
the  traveled  road  which  suits  his  pleasure 
or  convenience,  but  when  teams  are  ap- 
proaching to  meet  the  law  requires  them 
Reasonably  to  turn  to  the  right  of  the  mid- 
dle of  the  traveled  part  of  the  road.  "Sea- 
sonably turn"  means  "that  the  travelers 
shall  turn  to  the  right  in  such  season  that 
neither  shall  be  retarded  in  his  progress  by 
reason  of  the  other  occupying  his  half  of  the 
way  which  the  law  has  assigned  to  his  use, 
63  L.  R.  A. 


when  he  may  have  occasion  to  use  it  in  pass- 
ing. In  short,  each  has  the  undoubted  right 
to  one  half  of  the  way  whenever  he  wishes  to 
pass  on  it,  and  it  is  the  duty  of  each  with- 
out delay  to  yield  such  half  to  the  other." 
Brooks  V.  Hart,  14  N.  H.  310.  This  is  a  reg- 
ulation to  avoid  collisions,  and,  if  (me 
neglects  it^  and  an  accident  follows  aa  ex- 
planation of  the  occurrence  must  begin  with 
some  presumption  against  him.  Gooley, 
Torts,  p.  666.  This  court  has  held  the  fact 
Uiat  a  party  was  at  the  left  of  the  road  at 
the  time  of  the  collision  "strong  evidence  of 
carelessness,"  and  has  said  that,  unex- 
plained and  uncontrolled,  it  would  not  only 
be  strong,  but  conclusive,  evidence  of  car^ 
lessness.  Larrabee  v.  Bewail,  66  Me.  381. 
It  is  competent  evidence  of  negligence  to  be 
submitted  to  a  jury.  Bmith  v.  Gardner,  11 
Gray,  418;  Damon  v.  Sciiuatey  119  Mass.  66, 
20  Am.  Rep.  315;  Randolph  t.  (yRurrdot^ 
155  Mass.  331,  29  N.  E.  583. 

It  is  not  conclusive.  The  law  of  the  road 
is  not  an  inflexible  criterion  by  which  to  de- 
termine the  question  of  negligence.  There 
may  be  cases  in  the  crowded  street  of  cities, 
or  even  upon  our  country  roads,  where  a  de- 
viation from  it  would  be  both  justifiable  and 
necessary  in  order  to  avoid  accid^t  and  in- 
jury. Notwithstanding  the  statutory  duty 
to  turn  to  tlie  right-  of  the  middle  of  the 
traveled  way,  the  defendant  had  the  right  to 
be  upon  any  part  of  the  road,  and  his  n^- 
genoe  must  arise  out  of  his  failure  to  exer- 
cise ordinary  care  under  all  the  circum- 
stances. There  was  ample  room  for  the 
plaintiff  and  her  husband  to  pass  on  the  de- 
fendant's left,  and  they  would  have  passed 
in  safety  had  they  kept  upon  tLe  same 
course.  On  the  other  hand,  the  defendant 
was  on  the  wrong  side  of  the  road.  He  saw 
the  plaintiff  approaching  in  ample  time  to 
turn  to  the  right  of  the  middle  of  the  trav- 
eled road.  There  was  nothing  to  prevent 
his  doing  so,  and  the  evidence  tended  to 
show  that,  had  he  done  so,  there  would 
have  been  no  collision.  It  is  said  that  the 
defendant  could  not  anticipate  the  sudden 
shying  of  the  horse  and  the  collision  which 
followed.  That  is  for  the  jury  to  deter- 
mine upon  the  question  of  ordinary  care. 
Everyone  is  presumed  to  know  that  all  an- 
imals are  controlled  more  or  less  strongly 
by  various  appetites,  impulses,  instincts, 
feelings,  and  emotions,  each  of  which,  if 
worked  upon  in  a  certain  manner,  will  be 
likely  to  induce  a  certain  kind  of  conduct 
Note  to  QiUon  v.  Delatcare  dc  H.  Canal  Co. 
36  Am.  St.  Rep.  802.  Even  safe  and  well- 
broken  horses  do  sometimes  shy  as  the  re- 
sult of  sudden  fright.  The  thing  which  hap- 
pened— ^the  collision — ^was  the  very  thing 
which  the  statute  was  designed  to  prevent, 
and  we  think  that  the  evidence  of  negligence 
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was  fluffieicnt  to  warrant  its  submission  to 
A  jury. 

In  order  to  require  the  submission  of  the 
ease  to  a  jury,  it  must  further  appear  that 
the  defendant's  n^igence  was  the  proxi- 
mate cause  of  the  injury  sustained.  In  the 
first  place,  it  is  to  be  observed  that  the  ques- 
tion of  casual  connection  is  ordinarily  for 
the  jury.  Lake  v.  MUliken,  62  Me.  240,  16 
Am.  Eep.  456;  Hayes  v.  Michigan  C.  R.  Co, 
111  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep. 
369.  It  is  claimed  that  the  fright  and  un- 
controllable conduct  of  the  horse  was  the 
proximate  cause  of  the  injury.  It  has  been 
repeatedly  held,  however,  in  this  state,  in 
cases  against  towns  for  failure  to  keep  their 
ways  in  repair,  that,  while  the  uncontrolla- 
ble conduct  of  a  frightened  horse,  which  his 
driver  cannot  stop  or  control,  may  be  the 
proximate  cause  of  the  injury,  a  horse  is  not 
to  be  considered  uncontrollable  that  merely 
shies,  or  starts,  or  is  momentarily  not  con- 
trcrfled  by  the  driver.  In  the  latter  event 
the  horse's  conduct  is  the  remote,  and  not 
the  proximate,  cause  of  the  accident.  The 
principles  upon  which  this  conclusion  rests 
have  been  fully  set  forth  in  recent  caaee  in 
this  state,  and  it  would  be  unprofitable  to 
discuss  them  further.  Spaulding  v.  Wins- 
low,  74  Me.  628;  Aldrich  v.  Oorham,  77 
Me.  287;  OleveUmd  v.  Bangor,  87  Me.  259, 
47  Am.  St.  Rep.  326,  32  Atl.  892;  Morsman 
V.  Rockland,  91  Me.  264,  39  Atl.  995.  The 
evidence  in  the  present  case  tends  to  show 
that  the  loss  of  control  of  the  horse  by  the 
plaintiff's  husband  was  but  momentary.  Ac- 
cording to  the  agreed  statement  of  fact, 
'*jiist  as  the  teams  were  about  to  meet  and 
paas  each  other,  the  horse  attached  to  the 
wagon  in  which  the  plaintiff  was  riding  be- 
came suddenly  frightened,  and,  while  still 
going  forward,  shied  toward  the  center  of 
the  traveled  part  of  the  road  and  toward  the 
defendant's  team."  The  collision  and  the  in- 
jury must  have  followed  instantly.  Whether 
the  loss  of  control  was  momentary  is  a  ques- 
tion of  fact  for  the  jury,  and  has  an  im- 
portant bearing  upon  the  question  of  causa- 
tion. 

It  is  difficult  to  distinguish  the  facts  of 
this  case  from  those  in  the  cases  just  cited. 
In  Olevelafid  v.  Bangor  the  alleged  defect 
was  one  of  the  poles  of  the  street  railway  lo- 
cated just  within  the  limits  of  the  wrought 
part  of  the  street.  The  plaintiff's  horse  be- 
came suddenly  frightened  at  an  electric  car, 
shied,  sprang  forward,  and  brought  the  car- 
riage in  contact  with  the  pole,  throwing  the 
plaintiff  out,  and  causing  the  injuries  com- 
plained of.  The  juxy  found  that  the  defect 
was  the  sole  cause,  and  that  the  fright  of 
the  horse  was  not  one  of  the  proximate 
•3  L.  R.  A. 


causes  of  the  accident,  and  the  court  refused 
to  disturb  the  verdict.  The  liability  of  a 
town  is  statutory  and  limited,  and  the  de- 
fect must  be  the  sole  proximate  cause  of  the 
accident  or  injury.  In  an  action  of  negli- 
gence, however,  where  the  injury  is  the  re- 
sult of  two  concurring  causes,  the  defend- 
ant's negligence  may  be  regarded  as  the 
proximate  cause  of  an  injury  of  which  it  is 
not  the  sole  and  immediate  cause.  Lake  v. 
Milliken,  62  Me.  240,  16  Am.  Rep.  456.  If 
the  defendant's  negligence,  inconsiderate, 
and  wrongful,  though  not  malicious,  act  con- 
curred with  any  other  thing,  person,  or 
event,  other  than  the  plaintiff's  own  fault, 
to  produce  the  injury,  so  that  it  clearly  ap- 
pears that,  but  for  such  negligent  act,  the 
injury  would  not  have  hap^ned,  and  both 
circumstances  are  clearly  connected  with  the 
injury  in  the  order  of  events,  the  defendant 
is  responsible,  even  though  his  negligent, 
wrongful  act  may  not  have  been  the  nearest 
cause  in  the  chain  of  events  or  the  order  of 
time.  Richer  v.  Freeman,  60  N.  H.  420,  9 
Am.  Rep.  267;  Shearm.  &  Redf.  Neg.  §  10. 

There  must  be  a  necessary  connection  be- 
tween the  defmdant's  act  and  the  plaintiff's 
injury.  It  is  not  necessary  that  the  negli- 
gent act  should  be  the  efficient  cause, — 
causa  causans;  it  is  sufficient  if  it  is  a  cause 
which,  if  it  had  not  existed,  the  injury 
would  not  have  taken  place.  Hayes  v.  Mich- 
igan C,  R,  Co.  Ill  U.  S.  228,  28  L.  ed.  410, 
4  Sup.  Ct.  Rep.  369.  In  that  case  judgment 
was  reversed,  and  a  new  trial  ordered,  be- 
cause the  question  was  not  submitted  to  the 
jury.  In  the  present  case  it  is  agreed  that 
"the  evidence  tended  to  show  that  there 
would  have  been  no  collision  had  the  defend- 
ant's team  been  on  the  right  of  the  middle 
of  the  traveled  part  of  the  road."  Upon  the 
question  of  causation  another  important  con- 
sideration is  whether  the  injury  suffered 
was  one  which  it  was  the  purpose  of  the  law 
to  prevent  when  it  imposed  upon  the  defend- 
ant the  duty  which  he  is  charged  with  hav- 
ing violated.  See  note  to  Gilson  v.  Delaware 
&  H,  Canal  Go.  36  Am.  St.  Rep.  802. 

Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  all  the  circum- 
stances, it  might  have  been  foreseen  by  a 
man  of  ordinary  intelligence  and  prudence. 
The  accident  must  be  the  natural  and  prob- 
able consequence  of  the  negligence.  Wood  v. 
Pennsylvania  R.  Co.  177  Pa.  306,  55  Am. 
St.  Rep.  728,  35  L.  R.  A.  199,  36  Atl.  699.  To 
hold  the  defendant,  however,  it  is  not  neces- 
sary that  he  should  be  able  in  the  exercise  of 
ordinary  prudence  to  foresee  the  precise  form 
in  which  the  injury  in  fact  resulted.  Hill  v. 
Winsor,  118  Mass.  251.  "The  injury  must 
be    the    direct    result    of    the    misconduct 
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charged,  but  it  will  not  be  considered  too 
remote  if,  according  to  the  UBual  experience 
of  mankind,  the  result  ought  to  have  been 
[reasonably]  apprehended.  The  act  of  a 
,  third  person  intervening  and  contributing  a 
condition  necessary  to  the  injurious  effect 
of  the  original  negligence  will  not  excuse  the 
first  wrongdoer  if  such  act  ought  to  have 
been  foreseen.  The  original  negligence  still 
remains  a  culpable  and  direct  cause  of  the 
injury.  The  test  is  to  be  found  in  the  prob- 
able injurious  consequences  which  were  to  be 
anticipated/ not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise.*' 
Colt,  J.,  in  Ijane  v.  Atlantic  Works,  111 
Mass.  136.  In  that  case  the  negligence 
charged  consisted  in  the  defendant  leaving  a 
truck,  with  a  bar  of  iron  unfastened  upon 
it,  standing  in  one  of  the  streets  of  Boston 
for  twenty  minutes,  in  violation  of  a  city 
ordinance  enacted  for  the  purpose  of  render- 
ing the  streets  more  safe  and  ccmvenient  for 
travelers.  A  boy,  by  moving  the  tongue  of 
the  truck,  or  by  the  application  of  force  di- 
rectly to  the  bar  of  iron,  rolled  it  upcm  the 
plaintiff.  It  was  held  that  the  violation  of 
the  city  ordinance  was  competent  evidence 
of  negligence;  that  whether  the  act  charged 
was  negligent,  and  whether  the  injury  suf- 
fered was  within  the  relation  of  cause  and 
effect  legally  attributable  to  it,  were  ques- 
tions for  the  jury,  and  a.  verdict  for  the 
plaintiff  was  allowed  to  stand. 

In  the  case  before  us  the  defendant  was  on 
the  wrong  side  of  the  road.  He  was  there  in 
violation  of  a  law  enacted  for  the  safety  and 
convenience  of  travelers,  and  to  prevent  ool- 
lisicms  between  them.  A  collision  occurred, 
and  the  plaintiff,  a  traveler,  was  injured. 
The  evidence  tends  to  show  that,  but  for  the 
wrongful  act  of  the  defendant,  there  would 
have  been  no  collision,  and  no  injury.  The 
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court  cannot  say  that  such  a  eonsequenoe 
could  not  reasonably  be  anticipated.  The 
questions  of  negligence  and  caaaal  connec- 
tion should  be  submitted  to  a  jury  to  deter- 
mine, under  all  the  circumstances  of  the 
case.  Hayes  y.  Miohiffan  (7.  B,  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369. 

The  court  is  asked  to  determine  whether 
any  proved  negligence  of  the  plaintiff's  hus- 
band as  driver,  which  contributed  to  the  in- 
jury of  the  wife,  is  imputable  to  her.  It  is 
not  to  be  imputed  from  the  fact  alone  of  the 
relation  of  husband  and  wife.  It  depends 
upon  the  circumstances,  the  extent  to  which 
she  controlled,  co-operated  with,  and  di- 
rected her  husband  in  the  management  of 
the  team.  The  doctrine  of  imputable  negli- 
gence is  based  upon  agency.  The  only  fact 
before  us  is  that  she  was  sixty-eight  and  he 
was  seventy-two  years  of  age.  We  think 
this  too  Blight  a  basis  of  fact  upon  which  to 
decide  a  question  which  at  the  trial  must 
depend  upcm  so  many  other  attendant  cir- 
cumstances, and  that  any  opinion  in  ad- 
vance, based  upon  so  narrow  a  foundation 
of  fact,  would  be  more  likely  to  prejudice 
than  assist  in  settling  the  rights  of  the  par- 
ties. 

In  short,  we  do  not  hold  ihat  it  in  negli- 
gence per  se  for  a  traveler  with  a  team  not 
to  seasonably  turn  to  the  right  of  the  mid- 
dle of  the  traveled  part  of  the  way,  when 
another  team  is  approaching,  so  far  Uiat 
they  can  pass  each  other  without  interfer- 
ence. We  do  hold,  however,  tJiat  it  is  evi- 
dence of  negligence,  and  that,  under  the  cir- 
cumstances of  this  case,  it  should  be  sob- 
mitted  to  a  jury,  to  determine  whether  the 
defendant  was  in  fact  negligent,  and,  if  so, 
whether  such  negligence  was  the  prozimsts 
cause  of  the  injury  sustained. 

Oaae  to  stand  for  triak 
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Joseph  L.  HALL  et  al, 

V, 

Charles  HENDERSON  et  al. 
(134  Ala.  455.) 

1.  ClftAncery  baa  no  orlerlnal  Jurlsdlc- 
tloB,  at  the  suit  of  a  corporation  creditor, 
to  coerce  the  payment  hy  stockholders  of 
their  subscriptions  to  its  cspital. 

2.  The  unauthorlaed  CAiicelatlon  and 
surrender  by  the  president  of  a  cor- 
poration of  notes  given  for  stock  sub- 
Bcriptlons  does  not  invoWe  fraud  on  the  part 
of  the  company  which  will  give  equity  Juris- 
diction of  a  suit  by  its  creditor  to  reach  the 
unpaid  subscriptions,  although  his  statutory 
remedy  by  garnishment  is  thereby  d^eated. 

S.  SnbBcrlptlons  to  the  stock  of  a 
eorporatlon  do  not  constitute  trnst 
fnmds  for  the  benefit  of  its  creditors,  so  as 
to  give  chancery  jurisdiction  of  a  suit  to 
reach  them  for  the  creditors'  benefit. 


4.  Compelling  creditors  of  a  corpora- 
tion to  elect  between  a  pending  garnish- 
ment proceeding  and  suit  in  chancery  to 
reach  unpaid  stock  subscriptions  will  not  con- 
fer Jurisdiction  on  the  chancery  court  if  it 
did  not  otherwise  exist 

6.  The  rlerht  to  prosecnte  Icffal  rem- 
edies to  reach  unpaid  stoclc  subscrip- 
tions Is  not  80  nnayallable  to  assignees  of  a 
Judgment  against  the  corporation  as  to  en- 
able them  to  resort  to  equity  for  that  pur- 
pose. 

6.  Subscribers  to  the  capital  stock  of 
a  corporation  may  be  Joined  In  a  suit 
to  subject  unpaid  subscriptions  to  the  claims 
of  creditors,  although  their  Interests  and 
obligations  as  among  themselves  are  entirely 
independent  and  distinct. 

T.  Creditors  of  a  corporation  cannot 
attack  payments  of  overdue  stock 
subscriptions  because  the  president  of  the 
corporation,  in  order  to  secure  them,  with- 
out authority,  fraudulently  repurchased  the 
stock  with  assets  of  the  corporation. 


NoTK. — Equitable  retnedy  to  subject  chosee  in 
action  to  judgment  after  return  of  no  prop- 
erty found. 

I.  Scope,  673. 
II.  Oenerol  principle,  673. 

III.  Enactment    of    ^atute    evidencing    the 
original  jurisdiction,  687. 

IV.  Effect   of   statutory   enactment   to   abro- 

gate the  original  rule,  691. 
V.  Statutory  remedy  less  adequate,  693. 
VI.  Egistence  of  legal  remedy,  694. 
VII.  Effect   of   discharge   from    imprisonment 

under  insolvent  law,  694. 
VIII.  Chases  in  action  toithin  meaning  of  rule, 

a.  Vnassigned  dower,  697. 

b.  Debt    due    corporation    for    unpaid 

stock,  698. 

c.  Debt  due  from  government  or  mu- 

nicipality, 701. 

d.  Claim  of  damages  for  a  tort,  703. 

e.  Future  salary  or  earnings;  earned 

but  not  payable,  704. 

f.  Property  in  custodia  legis,  704. 
IX.  In  Federal  courts,  705. 

X.  Special  oases,  705. 
XL  Conclusion,  706. 

I.  Scope, 

The  office  of  the  note  will  be  to  ascertain  and 
itate  the  effect  of  Judicial  determination  upon 
the  subject  of  the  original  Jurisdiction  of  a 
court  of  equity  to  reach  that  particular  prop- 
erty right  or  interest  of  a  Judgment  debtor, 
properly  denominated  choses,  or  things,  in  ac- 
tion, after  the  return  of  an  execution  against 
his  property  wholly  or  partially  unsatisfied. 

The  discussion  will  be  limited  to  a  considera- 
tion of  the  equitable  rule  on  the  subject  which 
prevailed  previous  to  the  enactment  of  Code  or 
statutory  provisions  which  are  variously  held 
to  change,  enlarge,  or  modify  that  rule.  And 
cases  will  not  appear  herein  which  treat  of 
simply  statute  or  Code  provisions,  giving  such 
right  to  a  Judgment  creditor,  except  when  the 
reasoning  of  the  court  as  to  the  working  and 
Application  of  such  provisions  is  by  analogy  to 
the  original  Jurisdiction  of  the  court  of  chan- 
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eery,  and  the  court  or  Judge  states  its,  or  his, 
opinion  as  to  whether  such  original  Jurisdiction 
Included  the  right  thus  to  subject  choses  in 
action ;  and  except  those  cases,  also,  which  de- 
cide that  the  provisions  of  Code  or  statute 
merely  affirm  the  original  Jurisdiction  of  equity, 
as  well  as  those  which  take  the  opposite  view, 
i.  e.,  that  such  provisions  were  necessary  to 
change  what  they  claim  was  the  former  equita- 
ble rule,  that  choses  in  action  could  not  be  so 
reached  and  applied. 

II.   General  principle. 

The  reason  given  by  those  courts  and  writers 
who  assert  the  doctrine  that  equity  possesses 
original  Jurisdiction  to  reach  and  subject  choses 
in  action  of  a  Judgment  debtor  to  the  satis- 
faction of  a  judgment  after  the  return  of  an 
execution  unsatisfied  is  that,  as  they  are  not 
subject  to  legal  process,  the  Judgment  creditor 
would  be  without  the  means  of  applying  this 
particular  kind  of  property  of  his  debtor  to  the 
satisfaction  of  his  Judgment  without  the  aid  of 
equity ;  in  other  words,  that,  because  the  legal 
remedy  fails,  or  is  inadequate,  equity  will  sup- 
ply the  necessary  means  to  apply  choses  in  ac^ 
tion  in  satisfaction  of  the  Judgment ;  and  that, 
if  this  were  not  so,  a  Judgment  debtor  might 
have  a  fortune  invested  in  property  of  this 
character,  and  be  and  remain  secure  against 
attempts  on  the  part  of  the  creditor  to  collect 
his  debt. 

The  answer  to  this,  by  those  who  maintain 
that  there  Is  no  original  equitable  Jurisdiction 
to  thus  subject  choses  in  action,  is,  in  a  sense, 
two-fold :  First,  that  the  true  rule  is  that,  in 
assisting  a  judgment  creditor  to  secure  the 
property  of  his  debtor  to  satisfy  his  judgment, 
equity  will  only  intervene  to  remove  obstruc- 
tions to  the  execution  of  the  legal  process, 
thereby  enabling  the  latter  to  become  available 
for  that  purpose ;  but,  where  the  property  right 
or  Interest  of  the  debtor  is  not  liable  to  be 
seized  on  the  execution,  there  is  no  equitable 
jurisdiction  to  reach  and  apply  it  to  the  pay- 
ment of  the  Judgment.  Second,  previous  to  the 
enactment  of  the  statutes  abolishing  imprison- 
ment for  debt,  there  was  another  answer  to  the 
43 
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8.  Tlae  franAaleiit  asalarniueiit  of  vn- 
patd  Htoclc  In  a  corporation  will  not  de- 
feat a  garnishment  proceeding  by  corporate 
creditors  to  enforce  payment  so  as  to  give 
equity  Jurisdiction  of  a  suit  for  that  purpose. 

9.  A  JnAgrment  In  favor  of  snbscrtbers 
to  the  9 took  of  a  corporation  in  gar- 
nishment proceedings  on  behalf  of  corporate 
creditors  to  compel  payment  of  the  sub- 
scriptions is  a  bar  to  a  suit  in  equity  for  the 
same  purpose,  notwithstanding  infirmities  in 
It,  if  they  are  not  such  as  will  ATall  on  col- 
lateral attack. 

10.  Deposition*  frill  be  snppresaed 
which  are  taken  In  violation  of  a  rule  provid- 
ing that  testimony  cannot  be  taken  by  either 
party  until  the  cause  is  at  issue  by  sufficient 
answer  or  decree  pro  oonfeaao  as  to  all  the 
defendants. 

11.  The  aanlfrnee  of  a  Judgment  sbonld 
prove  the  transfer*  by  which  he  claims 
title  before  he  can  maintain  a  suit  thereon, 


if  such  transfers  are  not  admitted  by  defend- 
ants. 

12.  An  amendment  of  a  bill  which  is 
necessary  to  cure  a  variance  between' the  al- 
legations and  proof  should  not  be  stricken 
out. 

18.  A  bill  to  reach  unpaid  stoelc  sub- 
scriptions may  be  amended  so  as  to 
pray  for  the  cancelation  of  credits  which 
have  been  Illegally  allowed  for  brokerage 
commissions  and  claims  against  other  cor- 
porations. 

On  Rehearing, 

14.  A  salt  to  reach  chose*  in  action 
of  the  debtor  in  satisfaction  of  a  Judg- 
ment is  not  authorized  by  a  statute  provid- 
ing for  a  bill  of  discovery  in  case  an  execu- 
tion Is  returned  unsatlsfled,  and  empowering 
the  court  to  ciMupel  satisfaction  of  the  Judg- 
ment out  of  any  property  discovered. 

(June  27,  1000.) 


claim  that  choses  In  action  might  be  thus  sub- 
jected, by  the  opponents  of  that  doctrine,  viz., 
that  the  premise  of  no  adequate  remedy  at  law 
was  a  false  one;  that  the  creditor  had  a  most 
powerful  remedy  In  his  right  to  seize  and  im- 
prison the  body  of  his  debtor,  and  thereby 
coerce  him  to  surrender  his  choses  in  action  to 
be  applied  in  satisfaction  of  the  Judgment. 

With  the  enactment  of  the  statutes  abolish- 
ing imprisonment  for  debt,  came  a  new  discus- 
sion as  to  their  effect  upon  the  subject  under 
consideration ;  it  being  claimed  on  one  side 
that,  admitting  that  the  Judgment  creditor 
could  not  seek  choses  in  action  In  equity,  be- 
cause he  had  the  legal  remedy  by  imprisonment 
to  force  him  to  give  them  up  in  payment  of  the 
Judgment,  yet,  when  that  was  taken  away  by 
the  legislature,  the  right  to  relief  in  equity  im- 
mediately arose;  while  the  other  side,  still 
asserting  the  doctrine  first  herein  stated,  that 
the  office  of  equity  was  only  to  assist  the  due 
execution  of  legal  process,  etc.,  maintained  that, 
if  the  legislature  had  Intended  to  confer  such 
right  upon  the  Judgment  creditor  and  such  Ju- 
risdiction upon  the  equitable  tribunal,  it  would 
have  said  so  in  terms.  An  examination  and 
consideration  of  the  cases  which  follow  will 
exhibit  the  positions  assumed  by  the  various 
courts  on  the  subject,  in  its  several  aspects, 
and  possibly  reveal  the  true  line  of  decision 
nnder  the  varied  circumstances. 

To  avoid  lengthy  repetition,  whatever  In  the 
note  favors  the  theory  that  equity  possesses 
this  original  Jurisdiction  will  be  alluded  to  as 
being  in  the  affirmative,  while  that  which  r& 
Jects  such  a  doctrine  will  be  spoken  of  as  in 
the  negative. 

The  English  cases  on  both  sides  of  the -ques- 
tion as  to  what  is  the  general  principle  will  be 
first  discussed,  as  they  are  generally  cited  in 
the  American  cases,  which  also  take  opposite 
views  as  to  what  is  the  true  doctrine  in  equity 
upon  the  subject  under  consideration. 

The  first  case  cited  by  several  of  the  earlier 
decisions,  both  English  and  American,  as  an 
authority  in  favor  of  the  affirmative  of  the 
proposition,  is,  Taylor  v.  Jones,  2  Atk.  000.  In 
this  case  the  bill  was  brought  by  simple-con- 
tract creditors  of  ^  the  defendant.  The  intent 
of  the  bill  was,  that  the  plaintiffs  might  be  paid 
their  debts  out  of  stock  vested  In  trustees  for 
the  benefit  of  the  defendant  for  life,  for  his 
wife  for  life,  and  afterwards  for  the  benefit  of 
63  L.  R.  A. 


his  children.  The  money  so  vested  in  trustees 
was  a  legacy  left  to  the  husband  after  mar- 
riage. Seven  years  after  the  settlement  was 
made  and  the  stock  vested  In  the  trustees  the 
defendant  gave  warrants  of  attorney  to  confess 
Judgments  against  him ;  the  creditors  gave  him 
a  letter  of  license ;  but  It  was  agreed  that  that 
should  not  prevent  them  from  proceeding 
against  his  effects,  though  It  should  protect  his 
person.  The  master  of  the  rolls  held  that  the 
settlement  was  fraudul^t  as  against  the  cred- 
itors. 

The  chief  questions  considered  In  this  case 
were,  whether  the  fraud  was  Inherent  in  the 
transaction ;  whether  debts  contracted  after  a 
settlement  was  made  were  Included  In  the  stat- 
ute of  18  EIlz.  chap.  5,  upon  both  of  which 
propositions  the  court  decided  In  the  affirma- 
tive, and  further  held  that,  if  the  deed  were  not 
within  the  statute,  the  court  would  not  require 
strict  proof  of  its  being  fraudulent,  and.  it 
being  accompanied  with  a  trust,  the  court 
would  look  upon  It  to  be  so,  and  there  was  no 
occasion  to  provt;  it,  for  it  lay  with  the  defend- 
ant to  prove  what  his  circumstances  were  at 
the  time  of  making  the  deed,  as  he  might  be 
supposed  to  know  it  much  better  than  the  plahi- 
tiff.  The  question  as  to  whether,  the  stock 
being  a  chose  in  action,  a  remedy  In  equity  will 
lie  to  apply  it  in  satisfaction  of  the  plaintilTs 
debt,  does  not  seem  to  have  been  seriously 
mooted  or  considered,  and  yet  the  case  has  been 
cited  all  the  way  down  the  line  in  nearly  every 
case,  both  English  and  American,  where  that 
question  has  been  raised,  as  an  authority  in 
favor  of  the  proposition  that  an  action  In 
equity  may  be  maintained  to  subject  choses  in 
action  to  the  payment  of  a  debt 

In  a  note  to  this  case,  on  page  603,  the  case 
of  King  V.  Dupine  is  given,  where  the  plaintiff, 
having  obtained  Judgment  against  the  defend- 
ant, filed  her  bill  against  him  alleging  that  he 
was  entitled  to  the  reversion  of  four  annuities 
after  two  deaths,  which  annuities  were  vested 
in  trustees  by  a  decree  of  the  court  of  chan- 
cery upon  the  above  trust,  so  that  the  defend- 
ant was  in  fact  but  a  cestui  que  trust  in  rever- 
sion; and,  in  a  supplemental  bill,  the  plaintiff 
alleged  that  a  fi.  fa.  had  issued  ux>on  her  Judg- 
ment, by  virtue  of  which  the  sheriff  bad  seized 
the  reversion  of  these  annuities  and  made  an 
assignment  thereof  to  one  in  trust  for  herself, 
and,  having  applied  to  have  the  same  registered, 
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CROSS-APPEALS  from  a  decree  of  the 
Montgomery  Chancery  Court  rendered 
in  an  action  brought  to  enforce  payment  by 
defendants  of  unpaid  subscriptions  to  the 
stock  of  the  Alabama  Terminal  &  Improve- 
ment Company;  plaintiffs  appealing  from 
80  much  of  the  decree  as  struck  from  their 
bill  a  certain  proposed  amendment  and  re- 
fused to  hold  respondents  for  assets  of  the 
corporation  which  liad  come  into  their 
hands;  and  respondents  appealing  from  so 
much  as  held  them  liable  upon  the  subscrip- 
tions.    Reversed  on  both  appeals. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Gunter  St  Ghinter,  for  plain- 
tiffs, in  support  of  petition  for  rehearing : 

Donovan  v.  Finn,  Hopk.  Ch.  69,  14  Am. 
Dec.  531,  is  unsoimd,  and  was  never  accepted 
in  New  York  where  it  originated.     In  this 


state  it  never  received  any  countenance, 
and  conflicts  with  many  decisions  on  the 
subject,  as  well  as  with  the  statute  law. 

Weed  v.  Pierce,  9  Cow.  722. 

The  case  of  Hadden  v.  Spader,  20  Johns. 
554,  establishes  the  broad  principle  that 
courts  of  equity  have  power  to  reach  the 
j)ropei-ty  of  a  4ebtor  which  has  been  placed 
in  the  hands  of  a  third  person,  and  to  cause 
the  same  to  be  applied  in  payment  of  the 
demands  of  judgment  creditors,  who  are 
unable  to  obtain  satisfaction  thereof  by  the 
ordinary  process  of  courts  of  common  law; 
and  that  it  makes  no  difference  that  such 
property  was  put  out  of  the  reach  of  the 
creditors  before  their  judgments  were  ob- 
tained. 

Storm  v.  Waddcll,  2  Sandf.  Ch.  511. 

The  doctrine  of  Donovan  v.  Finn  has  not 


8be  had  been  refused,  and  asked  that  the  rever- 
■ion  of  thesa  annuities  be  sold,  and,  out  of  the 
monejs  arising  from  the  sale,  to  have  her  Judg- 
ment debt  satlsded.  The  trustees,  by  their 
answer,  submitted  whether  the  sheriff  could 
seize  the  reversion  of  the  annuities  and  make 
snch  assignment  to  a  person  for  the  plalntilT, 
and  whether  the  same  ought  to  be  sold.  The 
decree  ordered  the  bill  taken  pro  oonfesso  as  to 
the  principal  defendant,  and,  as  between  the 
plaintiff  and  the  other  defendants,  that  the 
trustees  and  the  person  to  whom  the  sheriff 
had  assigned  for  the  use  of  the  plaintiff  should 
assign  all  their  reversionary  estate  or  interest 
in  the  annuities  to  the  plaintiff.  That  the  two 
persons  to  whom  the  annuities  were  payable 
dnring  their  lives,  and  who,  it  was  admitted, 
had  the  annuities  in  their  possession,  should 
produce  them  for  registration,  and  the  same 
should  afterwards  be  returned  to  them  subject 
to  the  order  of  the  court,  and  that,  after  their 
deaths,  the  plaintiff,  or  such  person  as  should 
be  Interested  therein,  should  be  at  liberty  to 
(ipply  to  the  court  to  have  the  orders  for  the 
axmuitles  delivered  to  them. 

Partridge  v.  Gopp,  2  Ambl.  596,  1  Eden,  163, 
is  a  case  that  has  been  cited  as  an  authority 
in  favor  of  the  view  that  a  Judgment  creditor, 
after  return  of  execution  unsatisfied,  may,  in 
equity,  take  and  apply  intangible  property 
which  could  not  be  reached  by  an  execution 
against  property,  to  the  payment  of  his  Judg- 
ment ;  but,  as  was  properly  said  by  Judge  Wood- 
worth  in  Hadden  V.  Spader,  20  Johns.  554, 
infra,  the  doctrine  laid  down  in  that  case  was, 
"that  no  man  has  such  a  power  over  his  own 
property,  to  dispose  of  It  so  as  to  defeat  his 
creditors,  unless  for  consideration  ;*'  and  the 
only  reason  given  for  advancing  the  case  as  an 
authority  for  the  doctrine  above  mentioned  is 
that,  neithw  in  the  argument  of  counsel,  nor  in 
the  opinion  of  the  lord  keeper,  is  there  a  diffi- 
culty suggested  that  equity  could  not  reach 
property  of  this  description;  the  objections  to 
the  relief  were  on  other  grounds. 

But,  as  has  been  said,  the  same  may  be 
ttated  of  Taylor  v.  Jones,  2  Atk.  600,  supra. 

In  an  action  in  equity  by  a  Judgment  cred- 
itor after  a  fl.  fa.  against  defendant's  goods 
and  iittlki  bona  were  returned,  to  subject  pub- 
lic stock  belonging  to  the  defendant,  which  was 
io  tnutees*  names,  to  the  payment  of  the  debt 
due  the  plaintiffs,  after  the  bill  was  filed  and 
63  L.  R.  A, 


before  an  answer  was  put  in,  the  plaintiffs 
arrested  the  defendant's  body  by  ca.  sa.  and 
had  him  In  custody.  Lord  Hardwicke  dis- 
missed the  bill  upon  the  ground  that,  the  debt 
being  legal,  the  taking  of  the  defendant's  body 
released  it,  and  there  was  nothing  to  support 
the  action.  He  distinguished  the  case  from  one 
where  there  is  an  equitable  demand,  and  the 
party  is  taken  in  execution  on  a  decree,  in 
which  case  the  court  would,  notwithstanding, 
issue  all  its  process  against  his  lands  and 
effects,  and  the  detention  of  the  body  is  not  in 
equity  a  satisfaction ;  the  reason  being  because 
he  is  detained  for  the  contempt,  but  at  law  the 
detaining  of  the  body  is  a  satisfaction,  and  the 
goods  cannot  afterwards  be  taken.  Horn  v. 
Horn,  1  Ambl.  79. 

A  note  to  the  above  case  states  that,  if  the 
plaintiff  had  not  taken  out  ca.  sa.,  the  bill  had 
been  proper  to  subject  the  stock  in  the  hands  of 
the  trustees.  The  case  has  often  been  cited  by 
courts  and  Judges  holding  that  a  chose  in  ac- 
tion might  l>e  subjected,  in  equity,  to  the  pay- 
ment of  a  Judgment  after  return  of  no  property 
found,  as  an  authority  for  their  position  on 
the  question  involved.  On  the  other  hand, 
courts  and  Judges  taking  the  opposite  view  say 
that  it  Is  no  authority  for  that  doctrine,  as  the 
statement  to  that  effect  is  nothing  but  a  note 
of  the  reporter.  The  fair  view  to  take  of  it 
would  seem  to  be  that  it  is  a  sort  of  negative 
authority  of  not  quite  as  much  value  as  though 
it  had  been  a  dictum  of  the  lord  chancellor  to 
the  effect  stated  In  the  note. 

A  woman  being  entitled  under  the  will  of 
her  father  to  £1,000  stock  In  3  per  cents,  and 
to  some  other  stock,  and  also  to  a  share  of  the 
residue,  married,  and,  subsequent  to  the  mar- 
riage, a  settlement  by  indenture  was  made,  re- 
citing a  parol  agreement  before  the  marriage 
to  settle  her  property ;  and  settling  it  in  pur- 
suance of  that  agreement  in  trustees  upon  trust, 
out  of  the  annual  proceeds  to  pay  £100  a  year 
to  the  separate  use  of  the  wife,  and  pay  the 
remainder  of  the  proceeds  to  the  husband  for 
life,  then  to  the  wife  for  life,  then  among  the 
children  of  the  marriage  as  the  survivor  should 
appoint  The  husband  assigned  his  life  inter- 
est to  trustees  upon  trust  to  pay  another  per- 
son. In  an  action  in  equity  brought  by  the 
creditors  of  the  husband,  after  the  death  of 
the  wife,  against  the  husband  and  his  children, 
the   executrix   of   the   wife's   father,   and   the 
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been  followed  in  any  case  since,  nor,  so  far 
as  I  have  seen,  approved  by  more  than  two 
judges. 

Beck  V.  Burden,  1  Paige,  306,  19  Am.  Dec. 
436. 

There  are  two  classes  of  cases  where  the 
plaintiff  is  permitted  to  go  into  this  court 
for  relief  after  he  has  proceeded  to  judg- 
ment and  execution  at  law  without  obtain- 
ing satisfaction  of  his  debt. 

In  one  case  the  plaintiff  comes  here  to  ob- 
tain satisfaction  of  his  debt  out  of  the  prop- 
erty of  the  defendant  which  cannot  be 
reached  by  execution  at  law. 

In  such  cases  the  actual  return  of  the  ex- 
ecution unsatisfied  is  necessary  to  give  this 
court  jurisdiction  to  decree  satisfaction  out 
of  the  equitable  property  of  the  defendant. 


Candler  ▼.  Petiit,  1  Paige,  427  (the  chan- 
cellor  said:  I  have  no  reason  to  believe 
that  the  court  will  ever  abandon  the  broad 
ground  taken  in  Hodden  v.  Spader^  20  Johns. 
654);  Eameaton  v.  Lyde,  1  Paige,  637,  19 
Am.  Dec  464;  Ager  v.  Murray,  105  XJ.  8. 
129,  26  L.  ed.  943;  Pacific  Bank  v.  Robin- 
son, 57  Gal.  623,  40  Am.  Rep.  121. 

The  right  to  subject  equitable  assets  in 
aid  of  an  execution  at  law  pertains  to  the 
original  jurisdiction  of  the  chancery  court. 

Pacific  Bank  v.  Robinson,  57  Cal.  523,  40 
Am.  Rep.  121 ;  Rice  v.  Burnett,  Speers  Eq. 
579,  42  ^m.  Dec.  336;  8ha%nu:ald  v.  Letrit, 
6  Fed.  766;  Bayard  v.  Hoffman,  4  Johns. 
Ch.  450. 

The  purpose  and  construction  of  the  New 
York  statute  were  affirmatively  to  overrule 


assignee  of  the  husband's  life  estate,  to  have 
the  settlement  and  assignment  declared  fraud- 
ulent and  void  against  creditors,  and  set  aside, 
and  to  apply  the  share  of  the  wife  in  the  estate 
of  her  father  to  the  payment  of  the  claim  of 
the  creditors  of  the  husband,  the  lord  chancel- 
lor (Thurlow)  held  that  the  settlement  was 
valid ;  but,  even  if  it  had  not  been  so,  that  the 
plaintiffs  had  no  equity  against  this  fund.  That 
Taylor  v.  Jones,  2  Atk.  600,  supra,  had  gone 
further  than  he  was  aware  of,  and  as  to  the 
case  of  Horn  v.  Horn,  1  Ambl.  79,  supra,  it 
seemed  merely  the  private  opinion  of  the  re- 
porter, and  that,  whenever  it  became  necessary 
to  consider  that  question,  he  should  hesitate 
some  time  before  he  followed  those  cases.  Dun- 
das  V.  Dutens,  1  Yes.  Jr.  196,  2  Cox  Ch.  Cas. 
235. 

This  Is  the  substance  of  what  was  decided  by 
Lord  Thurlow,  as  given  lu  2  Cox.  Ch.  Cas.  and 
1  Ves.  Jr.  The  result  is  stated  the  same,  and 
It  may  be  said  that  the  substance  of  what  Lord 
Thurlow  said  is  substantially  the  same,  but  it 
is  In  different  language.  The  language  used  in 
the  report  In  Cox  Ch.  Cas.  would  seem  to  indi- 
cate that  the  decision-  went  upon  the  ground 
that  the  settlement  was  not  fraudulent,  and 
that  what  was  said  on  the  subject,  that  the 
plaintiffs  could  not  go  against  the  fund  in 
equity,  was  not  necessary  to  the  result. 

From  all  this  It  would  appear  that  the  case, 
as  an  authority  on  the  subject  under  consider- 
ation, is  Justly  liable  to  the  criticism  made 
upon  it  by  Chancellor  Kent  in  Reade  v.  Living- 
ston, 3  Johns.  Ch.  490,  8  Am.  Dec.  520,  viz.: 
That  It  cannot  be  said,  from  the  report  of  the 
case,  on  which  ground  the  bill  was  dismissed, 
nor  does  it  even  appear  whether  the  creditors 
were  prior  or  subsequent  to  the  settlement; 
and  that  "a  case  so  uncertain  and  so  variously 
reported  can  be  of  no  material  use  or  author- 
ity." But,  as  will  be  seen  hereafter,  there  Is 
some  question  whether  either  of  the  reports  of 
the  case  contain  all,  or  exactly  what.  Lord 
Thurlow  said  on  the  subject. 

Grogan  v.  Cooke,  2  Ball  ft  B.  230,  was  an 
equity  action  by  a  Judgment  creditor  to  reach 
policies  of  insurance  on  the  life  of  a  deceased 
debtor  who  had  assigned  the  same  in  trust  for 
the  benefit  of  his  mother-in-law  and  children, 
and  who,  after  the  assignment,  had  been  taken 
in  execution  on  the  Judgment  and  died  insolvent 
In  prison.  The  Urst  question  raised  in  the  case 
was  whether  assignments  of  policies  of  insor- 
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ance  effected  by  the  debtor  on  his  own  life  were 
fraudulent  and  void  as  against  creditors  under 
fhe  statute  10  Car.  I.  The  chancellor  (liord 
Manners)  said  that  with  respect  to  tbi>  qnestfon 
raised  upon  the  statute  he  entertained  some 
doubts  whether  a  transfer  of  policies  of  in- 
surance, which  could  not,  at  the  time  of  tbe 
assignment,  be  brought  within  the  reach  of 
creditors,  could  be  considered  as  fraodolent  and 
covinous  as  against  them.  That  in  the  case  of 
Dundas  v.  Dutens,  1  Ves.  Jr.  196,  2  Cox  Ch. 
Cas.  235,  supra,  the  question  was,  whether 
stock  that  had  been  settled  could  be  brought 
within  the  reach  of  creditors.  He  further 
stated  that  he  had  a  note  of  that  case,  which, 
on  this  point  was  more  full  than  the  printed 
report  of  it,  which  he  would  briefly  state;  that 
In  that  case  Lord  Thurlow  said :  "Is  there  an; 
case  where  stock  standing  in  a  trustee's  name 
can  be  made  available  to  pay  debts,  or  that 
debts  (and  stock  is  a  chose  in  action)  shall  be 
transferred  to  creditors  for  the  purpose?  Yoa 
cannot  have  an  execution  at  law  against  such 
effects.  The  opinion  in  Horn  v.  Horn,  1  AmU. 
T9,  is  so  anomalous  and  unfounded  that  fortj 
such  opinions  would  not  satisfy  me.  It  would  be 
preposterous  and  absurd  to  set  aside  an  agree- 
ment which,  if  set  aside,  leaves  the  stocfc  in 
the  name  of  a  person  where  you  could  not 
touch  it."  The  lord  chancellor  further  said 
that  the  creditors  could  not  have  made  their 
policies  of  insurance  available,  either  at  law 
or  In  equity,  during  the  life  of  the  Jodgment 
debtor,  for.  Independent  of  the  objection  that  a 
chose  In  action  is  neither  subject  to  an  execa- 
tion  nor  to  be  attached  in  equity  by  creditors 
in  the  lifetime  of  the  debtor,  here  the  debt^v 
himself  could  recover  nothing  upon  these  poli- 
cies; and  that  he  therefore  had  some  doubt 
whether  this  assignment  could  be  said  to  be 
made  with  intent  to  delay  or  defraud  creditors 
within  the  meaning  or  provisions  of  the  stat- 
ute. After  saylug  all  this  upon  the  subject 
under  consideration,  he  further  said:  "But 
without  determining  that  point,  how  does  this 
case  stand,  upon  the  consideration  for  which 
the  assignment  was  made?"  And  then  he  pro- 
ceeded to  decide  that  there  was  ^  valuable  con- 
sideration for  the  assignment,  and  for  that 
reason  the  latter  was  not  fraudulent  but  valid. 
This  being  so,  what  the  value  of  the  case  as 
an  authority  on  the  point  under  consideration 
seems  to  be  left  to  determination.  The  ^ase  is 
valuable,  however,  for  the  statement  of  Lord 
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the  doctrine  of  Donovan  t.  Finn,  and  to  es- 
tablish firmly  the  contrary  doctrine  of  Hod- 
den y.  Spader,  20  Johns.  654. 

Brown  v.  Bates,  IQ  Ala.  432;  Dunlevy  y. 
Tdllmadge,  32  N.  Y.  460;  Child  v.  Brace, 
4  Paige,  309. 

If  the  property  is  not  subject  to  levy  or 
sale,  or  if  the  creditor  has  obtained  no  lien, 
he  mnst  show  his  remedy  at  law  exhausted 
by  the  actual  return  of  his  execution  that 
no  goods  or  estate  can  be  found  (he  has 
pursued  his  remedy  at  law  to  every  extent) 
before  he  can  file  a  bill  to  reach  the  equitable 
property. 

Bay  State  Iron  Co.  v.  Ooodall,  39  N.  H. 
223,  75  Am.  Dec.  219;  Tappan  v.  Evana, 
11  N.  H.  311;  Keightley  v.  Walla,  27  Ind. 
386;  Horn  v.  Horn,  1  Ambl.  79;  Taylor  v. 


Jones,  2  Atk.  600;  King  v.  Marissal,  3  Atk. 
192;  Partridge  v.  Gopp,  2  Ambl.  696. 

At  an  early  date  the  broad  doctrine  of 
Hadden  v.  Spader,  20  Johns.  664,  was  ac- 
cepted as  the  law  of  this  state. 

Vandegraaff  v.  Medlook,  3  Port.  (Ala.) 
389,  29  Am.  Dec.  256;  Morgan  v.  Crahh,  3 
Port.  (Ala.)  470;  Roper  v.  McCook,  7  Ala. 
318;  Lyon  v.  Boiling,  9  Ala.  463,  44  Am. 
Dec  444;  Brown  v.  Bates,  10  Ala.  432; 
Reese  v.  Bradford,  13  Ala.  837;  Sanders  v. 
Watson,  14  Ala.  200;  Floyd  v.  Floyd,  77 
Ala.  363;  Martin  v.  Carter,  90  Ala.  96,  7 
So.  610;  Carter  Bros.  v.  Coleman,  82  Ala. 
181,  2  So.  354;  Mathetcs  v.  Mobile  Mut. 
Ins,  Co,  76  Ala.  89;  Lehman  v.  Meyer,  67 
Ala.  401;  Mupon  v.  Dunklin,  48  Ala.  465; 


Thnrlow  in  Dandas  v.  Dutens,  as  given  by  ^rd 
Chancellor  Manners  as  quoted  above.  Inasmuch 
as  it  differs  materially  in  regard  to  force,  as 
to  what  was  said  by  Lord  Thurlow,  as  reported 
In  either  1  Yea  Jr.  196,  or  2  Cox  Ch.  Cas.  236, 
Mupra. 

Where  a  bill  In  equity  sought,  among  other 
thIngB,  to  reach  dividends  upon  hank  stock,  but 
on  the  trial  of  the  cause  that  claim  was  aban- 
doned. Lord  Chancellor  Manners  said:  "As  to 
the  claim  upon  the  dividends  of  bank  stock.  It 
has  been  very  properly  abandoned.  I  listened 
Tery  attentively  to  Lord  Thurlow  in  the  case 
of  Dundas  v.  Dutens,  which  was  heard  upon 
decree,  and  not  upon  motion,  and  he  was  clearly 
of  opinion  that  choses  in  action,  of  which  de- 
scription is  stock,  could  not  be  reached  by  the 
process  of  this  court.  My  note  of  this  case  Is 
more  full  than  that  which  has  been  reported. 
He  there  states  his  opinion  to  be  that  property 
in  the  fnnds,  being  a  chose  in  action,  cannot 
be  atUched."  M'Carthy  v.  Goold,  1  Ball  ft  B. 
887. 

In  an  action  by  a  wife  to  set  aside  an  assign- 
ment of  stock  by  her  husband  in  his  lifetime  as 
fnadnlent.  Lord  Chancellor  BIdon  said  of  the 
matter  under  consideration,  that  *'the  question 
ii  Tery  nice  and  difficult.  In  Taylor  v.  Jones 
the  master  of  the  rolls  got  at  it;  but  he  got 
at  it  through  a  doctrine  which,  as  reported,  it 
Is  Tery  difficult  to  maintain ;  and  which  seems 
to  have  surprised  Lord  Thurlow  very  much  in 
Dandas  v.  Dutena  If,  therefore,  the  decision 
was  to  turn  upon  the  latter  doctrine,  I  should 
wish  to  look  at  those  authorities;  but  I  think 
the  •former  view  of  the  case  will  decide  it." 
Rider  t.  Kidder,  10  Ves.  Jr.  868. 

Sims  V.  Thomas,  12  Ad.  &  BI.  536,  4  Perry 
k  D.  233,  9  L.  J.  Q.  B.  N.  S.  399,  was  an  action 
at  law  upon  a  bond,  and  one  of  the  questions 
In  the  case  was  whether  a  bond  in  grant  of  an 
annalty  stated  in  the  pleadings  were  goods  and 
chattels  within  the  meaning  of  13  Blis.  chap. 
5.  and,  in  speaking  on  this  subject.  Lord  Den- 
nan,  Ch.  J.,  among  other  things,  said :  "In 
l>nndas  v.  Dutens,  which  arose  on  an  asslgn- 
nent  of  stock,  the  lord  chancellor,  Lord  Thur- 
low, says:  *Is  there  any  case  where  a  man, 
hsTlng  stock  In  his  oTm  name,  has  been  sued 
for  the  purpose  of  having  It  applied  to  satisfy 
creditors?  Those  things,  such  as  stock,  debts, 
^tc,  being  choses  in  action,  are  not  liable. 
They  could  not  be  taken  upon  a  levari  faciaa' 
la  Rider  v.  Kidder,  which  was  a  case  of  trans- 
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fer  of  stock,  the  lord  chancellor.  Lord  Bldon, 
appears  to  have  been  of  opinion  that  stock  was 
not  within  the  statute  of  Blizabeth,  and  assents 
to  the  opinion  of  Lord  Thurlow  in  Dundas  v. 
Dutens;  though,  under  the  peculiar  circum- 
stances of  the  case,  he  afterwards  appears  to 
have  allowed  the  transfer  to  be  made." 

Mathews  v.  Feaver,  1  Cox  Ch.  Caa  278,  1 
Revised  Rep.  89,  is  a  case  holding  that  an 
assignment  of  a  copyhold,  although  fraudu- 
lent, cannot  be  set  aside  In  equity,  for  the 
reason  that  copyholds  are  not  subject  to  debts, 
and,  therefore,  the  assignment  of  them  can 
never  l>e  fraudulent  against  creditors;  the  rea- 
son bolng  the  same  as  that  given  by  Lord  Thur- 
low in  Dundas  v.  Dutens,  why  the  fraudulent 
assignment  of  a  chose  in  action  cannot  be  set 
aside  in  equity. 

Calllaud  v.  Estwick,  2  Anst  881,  was  a  suit 
in  equity  for  an  injunction  to  restrain  the  col- 
lection of  a  Judgment  rendered  in  an  action  In 
trespass  against  the  plaintiff  In  favor  of  the 
defendant  The  merits  of  the  case  are  not  ger- 
mane to  the  question  under  consideration,  but 
the  counsel  for  the  defendant,  in  answer  to  the 
attempt  to  show  cause  why  the  injunction 
should  continue,'  said  that  stock  which  could 
not  be  taken  on  fieri  facias  would  not  be  taken 
by  any  process  of  equity  to  assist  the  execu- 
tion ;  and  it  was  so  held  by  Lord  Thurlow  in 
the  case  of  Dundas  v.  Dutens,  where  he  de- 
clares his  opiniou  that  the  note  at  the  end  of 
Horn  V.  Horn,  1  Ambl.  79,  was  not  law.  The 
chief  baran,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things :  "I  remember 
applying  on  behalf  of  the  CroTm,  to  have  the' 
assistance  of  equity,  in  aid  of  an  extent,  to  get 
at  stock  in  the  funds,  and  it  was  refused." 

In  Barrack  v.  M'Culloch,  8  Kay  ft  J.  110,  26 
L.  J.  Ch.  N.  S.  105,  3  Jur.  N.  S.  180,  5  Week. 
Rep.  38,  it  was  held  that  an  investment  of 
money  In  the  purchase  of  stock  in  the  names  of 
trustees  upon  trust  for  the  children  of  the 
settler,  he  at  the  time  being  unable  to  pay  his 
debts,  could  not  be  attacked  as  fraudulent  and 
void  under  the  statute  13  El  is.  chap.  5,  but  for 
the  passage  of  the  statute  1  ft  2  Vict.  chap. 
110 ;  but  as,  since  that  act,  money  or  stock  may 
be  taken  in  execution,  such  an  Investment  would 
be  fraudulent  and  void  as  against  creditors, 
and  set  aside  in  equity.  What  was  said  on  the 
subject  was  dictum,  however,  as  the  court  dis- 
missed the   suit  for  other   reasons. 

The  first  American  case  on  the  subject  is 


678 


Alabama  Supbejcs  Ck>UBT. 


JC5B, 


Dargan  v.  WaHng,  11  Ala.  988,  46  Am.  Dec. 
234. 

In  1844  our  legislature  passed  a  statute, 
now  embodied  in  §  814  of  the  Code,  which 
is  a  transcript  of  the  New  York  atatute. 
This  statute  was  construed  in  the  case  of 
Broion  ▼.  Bates,  10  Ala.  432,  in  accordance 
with  the  construction  put  upon  the  same 
law  by  the  courts  of  New  York,  which  was, 
in  the  language  of  the  court  of  appeals  in 
Neiw  York,  in  the  case  of  Dunlevy  v.  Tall- 
m<idge,  32  N.  Y.  460,  to  remove  the  doubt 
cast  upon  the  law  by  the  decision  of  Dono- 
van V.  Finn. 

It  is  now  too  late  to  revive  the  defunct 
doctrine  of  Donovan  v.  Finn. 

Ex  parte  Hardy,  68  Ala.  340;  Floyd  v. 
Floyd,  77  Ala.  353;  Martin  v.  Carter,  90 
Ala.  96,  7  So.  510;  Carter  Bros.  v.  Coleman, 


82  Ala.  181,  2  So.  354;  MathewB  T.  Mohilt 
Mut,  Ins.  Co.  75  Ala.  89;  Miller  v.  Sherry, 
2  Wall.  249,  17  L.  ed.  830;  Lehman  y. 
Meyer,  67  Ala.  401;  Evans  t.  Welch,  63 
Ala.  255. 

The  court  of  chancery  had  original  and 
inherent  power  to  compel  the  application  of 
choses  in  action  to  the  satisfaction  of  a 
judgment  on  a  return  of  nulla  hona  at  law. 

Madden  v.  Spader,  20  Johns.  562;  1 
Spence,  £q.  Jur.  chap.  7,  p.  709;  1  Pom. 
£q.  Jur.  If  34,  35. 

When  the  law,  once  sufScient,  fails  for 
any  cause,  as  from  the  abolition  of  impris- 
onment for  debt,  the  jurisdiction  of  equity 
at  once  arises. 

Potoell  y.  Howell,  63  N.  G.  283 ;  Hook  y. 
Fentress,  .62  N.  C.   (Phill.  Bq.)    229. 

The  powers  of  a  court  of  equity  are  as 


Bayard  v.  Hoffman,  4  Johns.  Ch.  450,  which 
was  an  equity  suit  brought  by  the  general  as- 
signees for  the  benefit  of  creditors  of  a  firm  to 
have  declared  void  an  assignment  of  stock  pur- 
chased by  one  of  the  members  of  the  firm  with 
moneys  derived  from  his  wife's  estate,  which 
assignment  was  made  to  trustees  for  the  bene- 
fit of  his  wife  and  children  previous  to  the 
general  assignment  by  the  firm  to  the  plaintiffs. 
When  this  assignment  was  made  it  was  sap- 
posed  that  the  estate  of  the  firm  would  be  ade- 
quate for  the  payment  of  their  debts,  and  In 
the  assignment  of  the  firm  to  the  plaintiffs  the 
above-mentioned  stock,  subject  to  the  life  estate 
of  the  wife's  mother  (which  was  not  ques- 
tioned), was  Included  fn  the  inventory  of  the 
property  to  be  assigned,  and  exhibited  to  its 
creditors.  There  was  no  actuai  fraud  sug- 
gested in  the  pleadings.  The  chancellor  said 
that  the  only  difficulty  in  the  case  arose  from 
the  nature  or  quality  of  the  property  contained 
in  the  settlement;  and,  after  stating  what  had 
been  decided  in  Taylor  v.  Jones,  2  Atk.  600,  and 
King  V.  Duplne  in  a  note  to  that  case,  in  Ilorn 
V.   Horn,   1   Ambl.  79,  and  Partridge  v.  Gopp, 

2  Ambl.  596,  1  Eden,  163,  supra,  and  approving 
the  doctrine  that  would  seem  to  be  inculcated 
in  those  cases  said:  "It  may  now  be  perti- 
nently asked.  When  and  where  have  these  deci- 
sions been  overruled?  I  have  not  discovered 
anything  weightier  than  a  dictum  or  doubt  of 
Lord  Thurlow,  repeated  in  subsequent  cases." 
He  then  proceeds  to  consider  the  cases  of  Dun- 
das  V.  Dutens,  1  Ves.  Jr.  196,  2  Cox  Ch.  Cas, 
235,  1  Revised  Rep.  112;  Calllaud  v.  Estwick, 

3  Anst  381 ;  what  was  said  by  Lord  Eldon  in 
Nantes  v.  Corrock,  9  Ves.  Jr.  189,  7  Revised 
Rep.  156,  and  Rider  v.  Kidder,  10  Ves.  Jr.  368 ; 
McCarthy  v.  Qoold,  1  Ball  &  B.  387,  supra;  and, 
after  condemning  them  generally  in  the  princi- 
ple stated  therein,  and  repeating  his  declaration 
that  tbey  were  only  instances  of  dictum  and 
doubt,  and  as  such  could  not  be  considered  as 
shaking  the  decisions  in  favor  of  the  doctrine 
that  equity,  in  the  absence  of  a  trust  or  fraud, 
may  lUs  successfully  appealed  to,  to  subject  a 
chose  In  action  to  the  payment  of  a  Judgment 
after  a  return  of  no  property  found ;  he  then 
says :  *'If  the  case  necessarily  turned  upon 
this  point,  I  should  not  feel  myself  Justified, 
from  anything  I  have  hitherto  seen,  to  abandon, 
without  still  more  consideration,  the  authority 
of  the  analogous  case  of  Taylor  v.  Jones.  But 
63  L.  R.  A. 


this  case  may  easily,  and  with  more  safety,  be 
decided  upon  its  own  Intrinsic  circumstances." 
He  then  proceeds  to  decide,  what  was  un- 
doubtedly correct,  that  the  assignment  of  the 
husband  for  the  benefit  of  his  wife  and  chil- 
dren, being  voluntary,  was  void,  and,  being  so, 
it  was  swept  aside  by  the  general  assignment 
of  the  firm  of  which  he  was  a  member,  of  all 
its  property,  legal  and  equitable,  rig^hts  In  ac^ 
tion  as  well  as  others.  As  the  chancellor  him- 
self makes  this  statement  that  the  case  did  not 
necessarily  turn  "upon  this  point"  It  is  ang- 
gested  that  what  he  said  on  the  subject  here 
being  considered  Is  lacking  In  the  force  and 
effect  which  it  would  have  had,  If  the  case  had 
"necessarily  turned  upon  this  point." 

Judgment  creditors  after  the  return  of  a 
fi.  fa.  nulla  hona  may  proceed  in  equity  against 
one  to  whom  their  Judgment  debtor  had.  at  the 
time  he  stopped  payment,  transferred  a  portly 
of  his  goods  in  trade  for  the  purpose  of  secur- 
ing him  the  amount  that  the  Judgment  d^tor 
was  Indebted  to  him,  and  to  whom  the  Judg- 
ment debtor  had  subsequently  assigned  the  bal- 
ance of  all  his  property  in  trust  to  pay  all  the 
creditors  upon  certahn  conditions  which  the 
creditors  refused  to  accept,  whereby  It  was  con- 
ceded that  the  assignments  became  void, — to 
reach  the  proceeds  of  the  property  in  the  hands 
of  the  defendant  and  apply  them  to  the  pay- 
ment of  their  Judgments.  The  residue  of  the 
property  assigned  to  the  defendant  in  this  case 
Included  the  balance  of  the  stock  in  trade  and 
debts  due  the  Judgment  debtor.  Spader  v. 
Davis,  5  Johns.  Ch.  2S0. 

The  above  case  was  afterwards  removed  by 
appeal  to  the  court  of  errors  (20  Johna  5G1), 
where  the  decision  of  the  chancellor  was  af- 
firmed. The  principal  opinion  in  the  court  of 
errors  was  written  by  Woodworth,  J.,  who, 
after  considering  all  the  English  cases  for  and 
against  the  doctrine  that  a  chose  In  actl<m  may 
be  reached  and  applied  in  equity  to  the  satis- 
faction of  a  Judgment  after  a  return  of  naUs 
bona,  saying  in  relation  to  Taylor  y.  Jonea  2 
Atk.  600,  supra,  that  the  case  was  Important 
to  show  that  the  nature  of  the  property  sought 
to  be  recovered  Interposes  no  formidable  bar- 
rier; and  that  for  this  purpose  It  was  an  au- 
thority; and,  in  reference  to  Horn  t.  Horn,  1 
Ambl.  79,  that,  without  reference  to  the  nature 
of  the  note  of  the  reporter,  he  thought  It  man- 
ifest from  the  language  of  Lord  Hardwicke  that 
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vast,  and  its  processes  and  procedure  as 
eUstie,  as  all  the  changing  emergencies  of 
increasing  complex  business  relations  and 
the  protection  of  rights  can  demand. 

Toledo,  A.  A,  d  y.  M,  B,  Co,  y.  Pennsyl- 
vanin  Co,  10  L.  R.  A.  399,  5  Inters.  Com. 
Rep.  545,  64  Fed.  746;  Janney  ▼.  Buell,  55 
Ala.  408.  ' 

Donovan  ▼.  Finn  was  contrary  to  prece- 
dents extant,  from  the  most  distinguished 
judges. 

Bendricks  ▼.  RohinBon,  2  Johns.  Oh.  283; 
Angell  v.  Draper,  1  Vem.  399;  Balch  v. 
Wastall,  1  P.  Wms.  445;  Stileman  v.  Aah- 
dovm,  2  Atk.  477 ;  8hirley  v.  Watts,  3  Atk. 
200;  Taylor  v.  Jofies,  2  Atk.  600;  King  t. 
Marissal,  3  Atk.  192;  Edgell  v.  Haywood, 
3  Atk.  352;  Bennet  v.  Mmgrove,  2  Ves.  Sr. 
51 ;  Horn  v.  Horn,  1  Ambl.  79 ;  Partridge  v. 


Copp,  2  Ambl.  596;  Soott  t.  Boholey,  8 
East,  467;  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  690;  Orogan  v.  Cooke,  2  Ball  &  B.  233; 
Spader  v.  Davis,  5  Jc^ns.  Ch.  280. 

The  contrary  of  Donovan  v.  Fi»m  is  the 
recognized  rule  of  the  courts  of  this  country 
having  the  greatest  authority. 

Van  Ness  v.  Hyatt,  13  Pet  300,  10  L.  ed. 
171 ;  Miller  v.  Sheiry,  2  Wall.  248,  17  L.  ed. 
829;  Board  of  Puhlio  Works  v,  Columbia 
College,  17  Wall.  530,  21  L.  ed.  691;  Hatch 
V.  Dana,  101  U.  S.  205,  25  L.  ed.  885;  Lucas 
y.  Bank  of  Daricn,  2  Stew.  (Ala.)  282; 
Broum  V.  Bates,  10  Ala.  432;  Morris  v. 
Callanan,  105  Mass.  129;  Wiggin  t.  Hey- 
wood,  118  Mass.  514;  Sparhawk  t.  Cloon, 
125  Mass.  263;  Daniels  y.  Eldredge,  125 
Mass.  356;  Drake  y.  Hioe,  130  Mass.  410; 
Bay  State  Iron  Co.  y.  Qoodall,  39  N.  H.  223, 


the  only  objection  was  the  ca.  sa. ;  that,  if  that 
had  not  existed,  it  seems  to  be  treated  as  a 
plain  case  for  relief;  that  Partridge  y.  Oopp, 
2  Ambl.  696,  was  also  much  in  point,  as  It  de- 
elded  that  money  in  the  hands  of  a  donee  might 
be  reached,  and  that,  neither  in  the  argument 
of  counsel,  nor  in  the  opinion  of  the  lord  keeper, 
was  there  a  difficulty  suggested  that  equity 
could  not  reach  property  of  this  description; 
and  that  the  objections  to  the  relief  were  on 
other  grounds, — ^he  characterized  the  statement 
of  Lord  Tburlow  in  Dundas  y.  Dutens,  1  Yes. 
Jr.  196,  2  Cos  Ch.  Cas.  235,  as  dictum,  and 
stated  that  Lord  Thurlow  was  the  first  to  ques- 
tion the  doctrine  under  consideration,  and  ad- 
mitted that,  if  a  dictum  could  oyerthrow  it,  it 
had  been  done;  that  the  subsequent  cases  had 
followed  the  same  rule,  and  that,  howeyer  cor- 
rect those  decisions  may  have  been,  the  court 
whose  decision  he  was  deliyerlng  was  not  fa- 
rored  with  any  reasoning  or  authority  in  their 
support.  Spencer,  Ch.  J.,  said  he  was  of  opinion 
that  the  decree  ought  to  be  affirmed  on  the 
principle  and  authorities  stated  In  the  opinion 
delivered  by  Woodworth,  J.,  in  which  he  fully 
concurred.  Piatt,  J.,  concurred  in  affirming  the 
decree  of  the  chancellor,  but  in  doing  so  said 
that  he  did  not  understand  that  the  chancellor 
had  proceeded  on  the  broad  ground  that  the 
court  of  chancery  had  Jurisdiction  to  reach  all 
the  choses  in  action  of  the  debtor,  so  as  to  sub- 
ject them  to  execution,  or  render  them  thus 
available  to  creditors;  that  the  question  in  the 
case  was  not  whether  the  defendant  was  in- 
debted to  the  Judgment  debtor,  and  was,  there 
fore,  bound  to  respond  to  his  creditors,  but 
whether  the  defendant  had  been  guilty  of  an 
actual  or  constructlye  fraud  in  aiding  the  Judg- 
ment debtor  to  conceal  and  dispose  of  his  prop- 
erty, to  the  injury  of  the  latter' s  creditors. 
He  then  proceeded  to  say :  "I  am  not  prepared 
to  extend  this  doctrine  to  any  other  cases  than 
those  wherein  the  trustee  received  goods  liable 
in  themselves  to  execution  under  circumstances 
which  imply  fraud,  in  fact  or  in  law,  as  against 
creditors.  In  an  abstract  view,  it  may  appear 
proper  to  extend  the  remedy  in  favor  of  cred- 
itors to  every  chose  In  action  of  the  debtor. 
But  in  my  Judgment  such  power  has  not  yet 
been  conferred  on  our  courts  of  Justice.  .  .  . 
I  feel  that  we  are  treading  on  new  ground,  and 
1  am  nnwllling  to  commit  myself  beyond  the 
case  now  before  ua.**  The  report  further  states 
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that  the  following  decree  was  thereupon  en- 
tered: "Counsel  having  been  heard  in  this 
cause,  and  deliberation  being  thereupon  had, 
and  a  majority  of  the  court  concurring  in  the 
opinion  delivered  by  Mr.  Justice  Woodworth," 
etc.  What  effect  should  be  given  to  this  re- 
cital or  preamble  in  the  decree  may,  perhaps, 
be  more  intelligently  determined  after  consia- 
ering  subsequent  cases  in  which  it  was  alluded 
to.  Eight  of  the  twenty-eight  members  of  the 
court  were  in  favor  of  reversing  the  decree  of 
the  chancellor,  but  no  one  of  their  number  ap- 
pears to  have  ventured  to  present  their  views, 
or  state  the  exact  position  supported  by  their 
votes.  The  case  has  probably  been  aa  fre- 
quently cited  as  any  other  as  high  authority  in 
favor  of  an  affirmative  of  the  proposition  under 
consideration. 

In  Egberts  v.  Pemberton,  7  Johns.  Ch.  210, 
the  chancellor,  in  allowing  an  Injunction  so  far 
only  as  to  prevent  the  defendant  (the  Judgment 
debtor)  from  collecting  and  receiving  the  amount 
of  Judgments  which  he  held  against  the  other 
defendants,  said  that  the  cases  of  Bayard  v. 
Hoffman,  4  Johns.  Ch.  460,  and  Spader  v. 
Davis,  5  Johns.  Ch.  280  (Affirmed  in  20  Johns. 
554,  supra,  sub  nom.  Hadden  v.  Spader),  only 
applied  to  property  held  in  trust  for  the  debtor, 
and  that  they  did  not  authorize  a  general  in- 
terference with  the  debts  due  to  the  debtor. 
The  chancellor  (Kent)  who  thus  wrote  should 
have  known  whereof  he  spoke,  as  he  was  the 
same  who  delivered  the  opinions  and  Judgments 
In  the  two  cases  first  above  named. 

In  McBlwaln  v.  Willis,  9  Wend.  548,  Tracy, 
Senator,  said  that  there  seemed  to  be  some 
doubt  how  far  English  chancery  interferes  to 
assist  a  Judgment  creditor  where  the  property 
consists  of  choses  in  action  not  liable  to  be 
taken  in  execution,  the  existence  of  the  bank- 
rupt law  in  that  country  rendering  such  in- 
terference generally  necessary ;  that  there 
were  some  early  cases  which  showed  pretty  dis- 
tinctly the  exercise  of  this  power,  and  that  In 
New  York  the  principle  was  established  in  cer- 
tain cases,  and  was  confirmed  by  the  court  of 
errors  after  full  discussion  in  Hadden  v. 
Spader,  20  Johns.  554.  The  subject  under  con- 
sideration was  not  directly  before  the  court, 
the  decision  being  that  such  an  action  could 
not  be  maintained  until  after  the  issue  and  re- 
turn of  an  execution  unsatisfied. 

In  Beck  y.   Burdett,   1   Paige,  305,   19  Am. 
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75  Am.  Dec.  219;  Hodden  ▼.  Spader,  20 
Johns.  554;  Pacific  Bank  ▼.  Bohinson,  57 
Cal.  523,  40  Am.  Rep.  121;  Wiiliams  v. 
Huhhard,  Walk.  Ch.  (Mich.)  28;  Shain- 
icald  y,  Lfwia,  6  Fed.  766 ;  Marsh  v.  Nichols, 
16  Fed.  915;  14  Century  Dig.  471;  Funk  v. 
Voneida,  11  Serg.  &  R.  110,  14  Am.  Dec. 
C27;  Bigelow  v.  Congregational  8oo.  11  Vt. 
283;  Miller  v.  Davidson,  8  111.  518,  44  Am. 
Dec.  715;  Shufeldt  v.  Boehm,  96  111.  563; 
Dormueil  v.  Ward,  108  111.  219;  Screven  v. 
Bostick,  2  McCord,  £q.  410,  16  Am.  Dec. 
664;  Snodgrass  v.  Andrews,  30  Miss.  472, 
64  Am.  Dec.  173;  Vasser  v.  Henderson,  40 
MisB.  519,  90  Am.  Dec.  353;  Ward  v.  WWt- 
field,  64  Miss.  754,  2  So.  493;  i2^o{ie«  ▼. 
Cousins,  6  Rand.  (Va.)  188,  18  Am.  Dec. 
715;  Chamherlayne  v.  Temple,  2  Rand. 
(Va.)    384,    14   Am.   Dec.   786;    Baxter  v. 


Moses,  77  Me.  465,  62  Am.  Rep.  783,  1  Atl. 
350;  Northuestem  Iron  Co.  v.  Central 
Trust  Co,  90  Wis.  670,  63  N.  W.  752,  64 
N.  W.  323;  Neuhert  v.  Massman,  37  Fla.  91, 
19  So.  627;  Wa<2«uror<^  v.  Schieselbauer, 
32  Minn.  84,  19  N.  W.  390;  Powell  v.  How- 
ell, 63  N.  C.  283;  Hook  v.  Fentress,  62 
N.  C.  (Phill.  Eq.)  229;  Pendleton  v.  P<?r- 
fctn«,  49  Mo.  565;  3  Pom.  Eq.  Jur.  f  1415; 
Wait,  Fraud.  Conv.  §  33;  Keightlep  v. 
Walls,  27  Ind.  386;  Wathins  y.  Dorsett,  1 
Bland   Ch.  630. 

Mr,  J.  M.  Chilton,  also  for  plaintiffs, 
in  support  of  petition  for  rehearing: 

Courts  of  equity  certainly  have  jurisdic- 
tion to  set  aside  fraudulent  gifts  and  fraud- 
ulent settlements.  Such  was  the  jurisdic- 
tion invoked  and  exercised.  It  certainly 
cannot  be  affirmed  that  a  decree  on  such  a 


Dec.  436,  the  chancellor,  In  holding  that,  In  or- 
der to  subject  In  equity  property  not  liable  to 
levy  upon  execution,  there  must  have  been  a 
Judgment  and  return  of  no  property  found, 
said :  **There  are  two  classes  of  cases  where 
a  plaintiff  is  permitted  to  come  into  this  court 
for  relief  after  he  has  proceeded  to  Judgment 
and  execution  at  law  without  obtaining  satis- 
faction of  his  debt.*'  After  stating  one  case, 
be  proceeded  further  to  say :  "In  the  other, 
the  plaintiff  comes  here  to  obtain  satisfaction 
of  his  debt  out  of  property  of  the  defendant 
which  cannot  be  reached  by  execution  at  law." 
This  case  was  decided  In  January  7,  1829,  and 
presumably  before  the  provisions  of  the  Re- 
vised Statutes  in  regard  to  creditor's  bill  to 
subject  choses  In  action  took  effect.  It  does  not 
positively  decide  the  exact  question  being  con- 
sidered, but  the  plain  inference  is,  that,  in  a 
case  where  the  execution  was  returned  unsat- 
isfied, equity  would  talce  and  apply  the  chose 
in  action  to  the  satisfaction  of  the  judgment. 

In  Bameaton  v.  Lyde,  1  Paige,  637,  19  Am. 
Dec.  454,  the  general  statement  Is  made  that 
"the  debts,  choses  In  action,  and  other  equita- 
ble rights  of  the  defendants  may  be  assigned 
or  sold,  under  the  decree  of  this  court,  so  as  to 
vest  an  equitable  interest  in  the  purchaser, 
which  will  be  protected,  both  here  and  at  law. 
.  .  .  The  principle  being  established  that 
every  species  of  property  belonging  to  the  debt- 
or may  be  reached  and  applied  to  the  satisfac- 
tion of  bis  debts,  the  powers  of  this  court  are 
perfectly  adequate  to  carry  that  principle  Into 
full  effect" 

In  Mitchell  v.  Bunch,  2  Paige,  606.  22  Am. 
Dec.  669,  the  court  refuRed  to  discharge  a  ne 
exeat  issued  against  a  Judgment  debtor,  who 
was  a  resident  of  a  foreign  country,  but  who 
had  been  arrested  on  the  writ  while  temporarily 
within  the  jurisdiction  of  the  court,  In  an  ac- 
tion In  equity  to  compel  him  to  assign  to  a 
receiver  property.  Including  choses  In  action, 
belonging  to  him  In  the  country  of  his  resi- 
dence, and  consequently  out  of  the  Jurisdiction 
of  the  court. 

In  Becker  v.  Torrance,  81  N.  Y.  631,  Chief 
Judge  Denlo  said  that  the  object  of  the  suit  In 
Hadden  v.  Spader,  20  Johns.  554,  supra,  was  to 
subject  moneys  owing  by  Hadden  to  Davis,  the 
Judgment  debtor,  to  the  payment  of  the  plain- 
tiff's demand.  That  Hadden  was  made  a  de- 
fendant with  the  Judgment  debtor,  when  the 
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case  was  before  Chancellor  Kent,  from  whose 
decree  the  appeal  was  taken  to  the  court  of  er- 
rors; that  he  called  the  debt  which  It  was 
sought  to  subject  trust  moneys,  belonging  to 
the  debtor  in  the  hands  of  the  defendant  Had- 
den, and  he  declared  that  all  payments  of  the 
same  by  Hadden  to  Davis  (the  Judgment  cred- 
itor), subsequent  to  the  filing  of  the  bill  con- 
taining notice  of  the  creditor's  right,  and  of 
his  claim  in  pursuance  of  It,  were  made  in  bis 
own  wrong ;  thus  putting  It  upon  the  ground  of 
legal  notice  to  the  trustee  not  to  deal  further 
with  the  cestui  que  trust,  and  that  the  interest 
of  such  cestui  que  trust  was  claimed  by  bin 
Judgment  creditor.  Judge  Denlo  further  said 
that  the  same  doctrine  Is  deduclble  from  the 
case  of  Weed  v.  Pierce,  9  Cow.  722,  supra. 

In  Barnes  v.  Morgan.  3  Hun,  703,  it  was 
stated  that  the  court  of  chancery  had  the  power 
to  assist  a  Judgment  creditor  to  discover  and 
apply  equitable  assets  and  property  of  the  debt- 
or, not  liable  to  execution,  where  the  remedy  at 
law  was  exhausted  and  was  Insufficient  for  that 
purpose.  And  that  the  subject  was  discussed 
elaborately  in  Hadden  v.  Spader,  20  Johns.  554. 

In  Sargent  v.  Salmond,  27  Me.  539,  the  court 
approved  the  doctrine  that  choses  in  action 
may  be  reached  and  applied  to  the  satisfaction 
of  a  Judgment  after  the  return  of  an  execution 
unsatisfied,  approving  the  rule  laid  down  by 
Chancellor  Kent  In  Bayard  v.  Hoffman,  4  Johns. 
Ch.  450,  and  by  Judge  Woodworth  in  Hadden 
V.  Spader,  20  Johns.  554. 

But  In  Donneli  v.  Portland  &  O.  R.  Co.  73 
Me.  567,  It  was  held  that,  previous  to  the  stat- 
ute of  1876,  chap.  101,  the  only  mode  by  which 
a  creditor  could  reach  and  appropriate  to  the 
payment  of  a  debt  due  to  him,  the  notes,  bonds, 
and  other  like  property  of  his  debtor  which 
could  not  be  reached  by  mesne  or  final  process 
under  the  then  existing  laws,  was  to  reduce  bis 
claim  to  Judgment,  arrest  his  debtor  on  execu- 
tion, and  then  wait  for  him  to  disclose  and  sur- 
render such  property. 

The  remedy  created  by  the  statute  Is  an  ac- 
tion In  the  nature  of  a  creditor's  bill. 

In  Tappan  v.  Evans,  11  N.  H.  326,  it  was 
held  that  chancery  will  lend  Its  aid  to  the  cred 
Itor  to  pursue  an  equitable  fund  for  the  satis- 
factlpn  of  his  debt,  provided  he  cannot  obtain 
satisfaction  at  law;  and  that  it  has  power  to 
assist  a  Judgment  creditor,  after  execution  re- 
turned unsatisfied,  to  discover  and  reach  the 
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bill  should  be  collaterally  impeached.  Such 
is  the  test  of  jurisdiction  of  the  subject- 
matter. 

Works,  Courts  &  Jurisdiction,  p.  108, 
1  32;  Freeman,  Judgm.  §  120;  Bwiggart  y. 
Barber,  o  111.  364,  39  Am.  Dec  418;  Fields 
T.  Walker,  23  Ala.  165;  Rood  v.  Eslava^  17 
Ala.  430. 

Unless  a  decree  with  the  present  bill  as 
a  predicate  would  have  been  Toid  for  juris- 
diction of  the  subject-matter,  then  the  case 
is  one  where  consent  or  an  estoppel  arising 
from  the  course  of  pleading  could  confer 
inrifldlotioD  in  such  sense  that  defendants 
could  not  be  heard  to  assail  it. 

Harrison  v.  Harrison,  20  Ala.  620,  66 
Am.  Dec.  227;  Hatter  v.  tiastland,  22  Ala. 
688;  Wa/feet*  t.  Chapman,  22  Ala.  116; 
Tygh  v.  Dolan,  95  Ala.  269,  10  So.  837. 


All  questions  of  jurisdiction  must  be  de- 
termined in  advance  of  a  motion  to  elect. 

Houston  V.  Gillespie,  4  Stew.  &  P.  (Ala.) 
130;  Dunlap  v.  Newman,  62  Ala.  178;  Cen- 
tral R,  Co.  v.  New  Jersey  West  Line  R,  Co. 
32  N.  J.  Eq.  67. 

The  making,  entertaining,  and  granting  of 
a  motion  to  ccnnpel  an  election  presupposes, 
conclusively,  that  all  objections  to  the  ju- 
risdiction have  been  overruled  or  waived. 

Anonymous,  Mosely,  305;  Vaughan  v. 
Welsh,  Mosely,  210;  Tillotson  v.  Oanson^  1 
Vem.  103;  Jones  v.  Strafford,  3  P.  Wms. 
90;  Soule  t.  Corning,  11  Paige,  412;  Bolton 
Mines  Co.  v.  Stokes,  82  Md.  50,  31  L.  R.  A. 
789,  33  Atl.  491;  Central  R.  Co.  v.  New 
Jersey  West  Line  R.  Co.  32  N.  J.  Eq.  67; 
Tygh  Y.  Dolan,  95  Ala.  260,  10  So.  837; 
MoBroom  v.  Wiley,  2  Heisk.  59. 


property  of  a  debtor  which  is  beyond  the  reach 
of  an  execution  at  law;  that,  while  this 
was  formerly  doubted,  later  authorities 
seem  folly  to  have  established  the  prin- 
ciple; and  that  a  chose  in  acton  may  be 
subject  to  the  same  rule.  The  relief  sought  In 
this  case  was  to  reach  a  promissory  note  given 
to  a  judgment  debtor  by  the  defendant.  The 
court  said  further :  "In  Hadden  v.  Spader,  20 
Jolina  554,  choses  In  action  are  put  upon  the 
same  ground  as  equitable  property.  It  is  there 
said  that  it  makes  no  difference  whether  the 
property  of  the  debtor  consists  in  choses  In  ac- 
tion, money,  or  stock,  for  the  court  can  compel 
the  debtor  or  his  trustee  to  pay  it  over  to  the 
creditor,  .and  can  direct  a  transfer  and  sale  of 
the  stock  for  the  benefit  of  the  creditors.  See 
also  Beck  v.  Burdett,  1  Paige,  809,  19  Am.  Dec 
436;  Weed  v.  Pierce,  9  Cow.  722.  This  ap- 
pears to  be  sound  in  principle;  and,  notwith- 
standing the  case,  Donovan  v.  Finn,  Hopk.  Ch. 
59,  14  Am.  Dec.  531,  we  have  no  hesitation 
in  adopting  it ;  but  it  cannot  avail  the  plaintiff. 
It  may  be  doubted  whether  his  bill  is  so  formed 
as  to  reach  this  promissory  note." 

The  suggestion  is  made  whether  what  was 
said  on  the  subject  by  the  Judge  was  not 
dictum. 

The  subject  under  consideration  was  said  to 
have  been  ably  considered  by  Chief  Justice 
Parker,  in  the  case  Just  cited,  in  a  subsequent 
case  wherein  all  the  New  York  authorities  cited 
In  Tappan  v.  Evans,  UN.  H.^  326,  were  also 
approved.  Bay  State  Iron  Co.'  v.  Goodall,  39 
N.  H.  223,  75  Am.  Dec.  219. 

In  Wright  V.  Petrie,  Smedes  &  M.  Ch.  282, 
the  court,  after  alluding  to  the  doctrine  laid 
down  by  Lord  Thurlow  in  Dundas  v.  Dutens,  1 
Ves.  Jr.  196.  2  Cox  Ch.  Cas.  235,  said:  ''A 
rule  so  fraught  with  mischief,  and  so  sub- 
versive of  the  plainest  dictates  of  reason,  has 
DO  other  support  than  that  derived  from  the 
rale  which  exempts  mere  choses  in  action  from 
execution.  From  that  rule  it  Is  concluded  that, 
as  the  creditor  has  no  lien,  he  has  no  right  to 
follow  the  choses  in  action  of  his  debtor.  In  the 
hands  of  a  voluntary  assignee.  The  reason- 
ing by  which  this  rule  is  supported  is  too  pure- 
ly artificial  and  technical  to  find  any  sanction 
in  a  court  of  equity."  The  chancellor  then 
proceeded  to  approve  the  language  used  by 
liord  Hardwlcke  in  Edgell  v.  Haywood,  3  Atk. 
357.  infra,  VI.,  where  he  says:  'The  court 
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does  not  proceed  in  such  case  on  the  ground 
of  a  lien,  but  only  considers  It  a  part  of  the 
property  of  the  debtor,  which  the  creditor  can- 
not come  at  without  the  aid  of  this  court"  The 
court  then  further  proceeded  to  approve  the 
doctrine  laid  down  in  the  New  Tork  cases, 
which  hold  that  the  choses  In  action  of  a  debt- 
or might  be  followed  Into  the  hands  of  a  vol- 
untary assignee,'  and  subjected  in  equity  to 
the  payment  of  the  Judgment  creditor's  claim. 

A  bill  in  equity  to  compel  a  city  to  pay  a  debt 
due  complainant  from  an  insolvent  debtor  where 
the  latter  had  absconded  so  that  Judgment  could 
not  be  obtained  against  him,  and  he  had  no 
property  in  the  state  subject  to  attachment,  and 
there  was  Aoney  in  the  city  treasury  belonging 
to  him,  could  be  maintained,  and  such  money 
reached  in  the  hands  of  the  city  in  the  first  in- 
stance without  a  previous  Judgment  at  law,  and 
without  showing  fraud  or  any  other  ground  of 
equitable  jurisdiction ;  as,  if  this  were  not  so, 
such  debtor  might  defy  his  creditors  unless 
chancery  could  subject  his  securities.  Pendle- 
ton V.  Perkins,  49  Mo.  565.  The  court,  however, 
reviewed  the  New  York  cases  in  particular  on 
this  question,  and  seemed  to  agree  with  those 
which,  like  Hadden  v.  Spader,  20  Johns.  554, 
held  that  choses  in  action  may  be  reached  by 
original  equity  Jurisdiction  after  return  of  no 
property  found. 

The  following  are  also  cases  which  assert  the 
doctrine  that  equity  has  original  Jurisdiction  to 
subject  choses  in  action  to  a  Judgment  after  a 
return  of  no  property  found :  Miller  v.  Sherry, 
2  Wall.  249,  17  L.  ed.  830 ;  Suydan  v.  Beals,  4 
McLean,  14,  Fed.  Cas.  No.  13,653;  Dormuell  v. 
Ward,  108  111.  210 ;  Williams  v.  Hubbard,  Walk. 
Ch.  (Mich.)  28;  Gelst  v.  St  Louis,  156  Mo.  643, 
57  S.  W.  766 :  Cohen  v.  Carroll.  5  Smedes  &  M. 
545,  45  Am.  Dec.  267 ;  Bryans  v.  -Taylor,  Wright 
(Ohio)  245;  Monroe  v.  Reld,  46  Neb.  816,  64 
N.  W.  983 ;  Ludes  v.  Hood,  29  Kan.  49,— ifi/ra, 
IV. 

A  Judgment  creditor  whose  execution  has  been 
returned  nuUa  "bona  cannot  maintain  an  action 
in  equity  against  the  Judgment  debtor  and  the 
executors  of  a  will  to  compel  the  executors  to 
apply  a  legacy  left  by  such  will  to  the  Judgment 
debtor  to  the  payment  of  the  Judgment.  Dono- 
van V.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec.  581. 
In  this  case  the  chancellor  (Sanford)  consid- 
ered the  cases  of  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  ^7 ;  Spader  v.  Davis,  5  Johns.  Ch.  280.  and 
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MeBsra.  Tonpklas  ft  Troy  and  Horace 
Strinsfellow  also  for  plaintiffs. 

Meaam.  Harmon,  Dent,  ft  Weil,  W.  S. 
Tltorinffton,  Lobuue,  Omm,  ft  Weil, 
M.  N.  Carlisle,  and  Jol&n  T.  Aaheraft 
for  Henderson  et  al, 

MoOlellan,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

llie  bill  in  this  case  is  filed  by  Joseph  L. 
Hall  and  Louis  B.  Farley,  as  assignees  of  a 
judgment  recovered  for  the  Farley  National 
Bank,  against  the  Alabama  Terminal  &  Im- 
provement Company,  hereinafter  called  the 
"terminal  company."  Within  a  year  after 
the  rendition  of  this  Judgment*  and  before 
the  filing  of  the  bill,  execution  issued  on  it, 
and  was  duly  returned,  "No  property."  The 
bill  was  filed  March  17,  1894.    As  originally 


exhibited,  and  as  prosecuted  untfl  after  Che 
evidence  had  been  taken,  the  sole  purpose 
of  the  bill  was  to  collect  from  certain  per- 
sons who  are  made  respondents  the  amounts 
which  they  had  severally  subecribed  to  the 
capital  stock  of  the  terminal  company,  the 
defendant  in  judgment,  which  the  bill  al- 
leged they  respectively  claimed  to  have  paid, 
but  which  it  further  alleged  they  had  not 
paid,  and  to  apply  the  sums  so  collected  to 
the  satisfaction  pro  tanto  of  said  judgment; 
and  the  original  prayer  for  relief,  whidi 
has  never  been  amended,  nor  attempted  to 
be  amended,  is  "that  the  said  defendants, 
severally  and  respectively,  be  required  to 
pay  for  the  satisfaction  of  said  judgment 
in  favor  of  the  said  Hall,  receiver  [of  the 
Farley  National  Bank],  a^inst  the  said 
Alabama   Terminal   &    Improvement  Com- 


Hadden  v.  Spader,  20  Johns.  664,  $upra.  The 
case  first  mentioned  was  an  action  to  remove 
the  Impediment  of  an  assignment  that  an  execu- 
tion might  be  levied  upon  a  ship;  an  action 
where,  of  course,  equity  would  have  jurisdiction. 
In  regard  to  Hadden  v.  Spader,  the  chancellor 
said  that  it  was  clearly  a  case  of  trust;  the 
assignment  was  charged  to  have  been  made  by 
a  fraud,  and  the  facts  exhibited  a  case  of  fraud. 
That  all  that  had  been  decided  by  the  chan- 
cellor .  In  that  case  was  that  the  assignment 
must  be  set  aside,  and  that  he  considered  the 
decision  of  the  court  of  errors  therein  as  estab- 
lishing precisely  what  the  late  chancellor  before 
had  decided  by  his  decree  in  the  same  cause»  and 
nothing  more;  and  he  fully  confurred  with 
Judge  Piatt  in  his  view  of  the  powers  and  Juris- 
diction of  the  court  of  chancery  in  respect  to 
the  rights  and  remedies  of  creditors.  That  the 
case  now  before  him  to  be  decided  had  not  one 
feature  of  equitable  Jurisdiction,  as  In  it  thfire 
was  neither  fraud,  nor  trust,  nor  conveyance  of 
property,  nor  any  Interruption  of  the  effect  of 
an  execution  or  the  due  course  of  Justice  at  law. 
That  it  was  a  case  so  common  in  the  transac- 
tions of  society  In  which  a  person,  being  the 
debtor  of  one  man,  is  at  the  same  time  the 
creditor  of  another,  without  fraud  or  trust ;  the 
several  parties  standing  merely  in  the  general 
relation  of  debtors  and  creditors.  That  in  such 
a  case  the  court  of  chancery  has  no  power  to 
compel  C,  who  Is  Indebted  to  B,  who  was  the 
debtor  of  A,  to  make  payment  to  A ;  and  the 
court  is  equally  destitute  of  Jurisdiction  to  com- 
pel such  u  payment,  whether  A  has  obtained 
Judgment  against  B  or  not.  The  chancellor  also 
said,  in  substance,  that.  In  order  to  meet  the 
question  squarely,  he  should  consider  .and  treat 
the  legacy  as  a  debt  due  from  the  executors  to 
the  Judgment  debtor. 

In  Weed  v.  Pierce,  9  Cow.  722,  Chancellor 
Walworth,  then  circuit  Judge  (by  the  then  ex- 
isting law  the  circuit  Judges  were  respectively 
vice  chancellor  in  their  several  circuits),  held 
that  a  Judgment  creditor,  after  an  execution 
upon  his  Judgment  had  been  returned  unsatis- 
fied, might  maintain  an  action  in  equity  against 
the  Judgment  debtor  and  one  to  whom  the  latter 
had  loaned  money,  and  who  was,  therefore,  in- 
debted to  him  to  the  amount  of  such  loans,  to 
reach  such  amounts  and  apply  them  upon  his 
judgment  The  court  said  that,  if  there  was 
anything  in  the  decision  of  Donovan  v.  Finn, 
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Hopk.  Ch.  59,  14  Am.  Dec  631,  which  conflicted 
with  the  opinion  of  the  court  of  errors  in  Had- 
den V.  Spader,  20  Johna  654,  he  was  bound  to 
support  the  decision  of  the  court  of  errors,  it 
being  the  Judgment  of  the  court  of  dernier 
ressori.  Judge  Walworth,  however,  did  say: 
"It  must  be  admitted  that  the  reasoning  of 
Judge  Woodworth  would  extend  the  Jurisdiction 
of  courts  of  equity  much  beyond  what  the  late 
chancellor  supposed  was  allowable;  while,  oa 
the  other  hand,  the  reasoning  of  Chancellor 
Sanford  would  undoubtedly  restrict  the  Juris- 
diction of  those  courts  within  much  too  narrow 
limits.  I  think,  with  the  late  chancellor,  that 
in  an  ordinary  case,  free  from  all  fraud  and  hi- 
Justice,  this  court  ought  not,  on  the  applicatloo 
of  an  execution  creditor,  to  deprive  the  debtor 
of  the  power  of  collecting  his  debts.  There 
must,  undoubtedly,  be  an  unconscientious  exer- 
cise of  that  power  on  the  part  of  the  debtor :  or 
some  fraud,  collusion.  Injustice,  or  wllfol  neg- 
lect on  his  part  to  collect  and  apply  his  debti 
and  choses  in  action  to  satisfy  his  creditors ;  or 
some  other  ground  of  equitable  Jurisdiction  in 
relation  to  such  debts  or  choses  in  action, — ^to 
enable  execution  creditors,  by  the  aid  of  a  court 
of  equity,  to  reach  and  apply  the  same  in  satis- 
faction of  their  Judgments  and  executlona  In 
the  case  of  Donovan  v.  Finn  it  is  manifest  the 
chancellor  considered  the  legacy  to  Finn  merely 
as  an  ordinary  debt  due  from  the  executors.  It 
does  not  appear  that  any  fraud  or  collusion  be- 
tween him  and, the  executors  was  admitted  by 
the  answer  or  established  by  the  testimony  In 
that  cause." 

The  language  above  quoted  would  seem  to 
indicate  that,  on  the  subject  under  considera- 
tion. Judge  Walworth  was  in  accord  with  Chan- 
cellor Sanford,  and  that  he  then  deemed  the  in- 
gredient of  fraud  or  trust  as  essential  to  the 
maintenance  of  equity  Jurisdiction  in  an  en- 
deavor to  reach  a  chose  In  action  and  apply  It 
or  Its  proceeds  to  the  satisfaction  of  a  Judgment 
after  return  of  no  property  found.  The  quota- 
tion is  taken  at  some  length,  and  these  remarks 
are  made  because  it  is  believed  that  certain 
decisions  of  Judge  Walworth  after  he  became 
chancellor  Indicated  that  he  had  modified  bli 
views  on  the  subject  somewhat. 

See  Beck  v.  Burdett,  1  Paige,  306,  19  Am. 
Dec.  436;  Bameston  v.  Lyde,  1  Paige,  637,  19 
Am.  Dec.  464 ;  and  Mitchell  v.  Bunch,  2  Paige, 
606,  22  Am.  Dec  669,  §upra;  and  Candler  T. 
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pany,  their  bald  subecription  to  the  said 
capital  stock  of  the  said  company,  and  their 
said  several  promises  in  writing;  and  for 
such  other  and  further  relief  as  to  your 
honor  may  seem  meet,  and  the  facts  of  the 
cause  require."  In  respect  of  the  claims  of 
payment  asserted  by  the  several  respond- 
ents, it  is  averred  in  the  bill,  by  way  of 
anticipating  the  defenses  which  it  was  sup- 
posed would  be  relied  upon,  that  Woolfolk, 
who  was  president  of  the  terminal  com- 
pany, pretending  that,  as  such  president,  he 
was  thereunto  duly  authorized,  but  not  hav- 
ing in  fact  any  such  authority,  proposed  to 
the  respondents,  severally,  that,  if  they 
would  pay  to  the  company  fheir  subscrip- 
tion notes,  the  said  company  would  there- 
upon purchase  their  shares  of  stock  at  par, 
and  pay  for  the  same  in  some  instances  in 


money,  and  in  other  instances  in  bonds  of 
the  Alabama  Midland  Railway  Company  at 
the  market  value  thereof,  85  cents  on  the 
dollar  of  their  face  value;  that,  accepting 
and  acting  upon  this  proposition,  the  re- 
spondent subscribers  paid  their  subscrip- 
tion notes,  and  thereupon  sold  their  stock 
to  the  terminal  company,  and  some  of  them 
took  such  bonds  in  payment  therefor,  and 
others  took  notes  executed  by  Woolfolk  for 
and  in  the  name  of  the  company,  secured  by 
the  stock  which  they  had  thus  sold,  left 
with  them  for  that  purpose,  and  also  secured 
in  some  instances  by  bonds  of  said  Midland 
company,  which  bonds  were  assets  of  the 
terminal  company.  That  the  point  we  are 
upon  may  be  more  fully  presented,  we  quote 
the  general  averment  of  the  bill  with  refer- 
ence to  all  these  parties,  and  the  special 


Pettlt  1  False.  168,  19  Am.  Dec.  399,  1  Paige, 
427,  and  Tarbell  v.  Origgs,  3  Paige.  207,  23 
Am.  Dec.  790,  infra.  III. 

A  person  had  been  assessed  for  personal  prop- 
erty and  a  tax  levied  upon  such  assessment. 
The  warrants  for  the  collection  of  the  tax  were 
returned  unsatlsfled  to  the  county  treasurer  by 
the  collector.  Thereupon  the  supervisors  of 
the  county  filed  a  bill  in  chancery  stating  the 
atwve  facta,  and  alleging  that  the  person  against 
whom  the  tax  was  levied  was  the  owner  of  prop- 
erty liable  to  taxation,  and  all  the  other  essen- 
tials, and  prayed  for  a  discovery  of  chosee  in 
action,  credits,  etc.  The  vice  chancellor  held 
that  the  action  could  be  maintained,  and  his 
decision  was  affirmed  by  the  chancellor.  But, 
upon  an  appeal  to  the  court  for  the  correction 
of  errors,  the  judgment  of  the  chancellor  was 
reversed.  It  was  barely  so,  however,  the  votes 
standing  ten  to  eight;  Mr.  Justice  Cowen,  who 
was  the  only  justice  of  the  supreme  court  pres- 
ent, voting  with  the  minority.  *  The  prevailing 
opinion  of  the  president  of  the  senate,  after 
stating  that  the  case  of  Bayard  v.  Hoffman,  4 
Johna  Ch.  450,  was  a  case  of  fraud,  trust,  and 
a  conveyance  without  consideration,  and  that 
Hadden  v.  Spader,  20  Johns.  554,  and  Pettit  v. 
Candler,  3  Wend.  620,  were  cases  of  trust  and 
fraud,  proceeds  to  say :  "It  is  true  that,  in  the 
case  of  Hadden  v.  Spader,  the  learned  member 
of  the  court  of  errors  who  delivered  the  leading 
opinion  did  advance  a  doctrine  which  carried 
the  Jurisdiction  of  chancery  beyond  its  former 
recognized  limits,  and  extended  it  to  the  dis- 
covery and  application  ot  choses  in  action  and 
e<]ultable  interests,  which  could  not  before  be 
levied  upon  by  execution  at  law.  In  these  views 
another  learned  member  of  the  court  expressly 
concurred ;  and,  what  is  very  remarkable,  the 
opinion  which  had  been  delivered  Is  expressly 
referred  to  in  the  preamble  to  the  final  decree 
entered  In  the  case.  But  this  case,  I  appre- 
hend, notwithstanding  the  extraordinary  pre- 
amble of  the  decree,  cannot  be  considered  as 
deciding  anything  beyond  the  true  point  involved 
in  the  case.  That  was  clearly  within  the  for- 
mer acknowledged  Jurisdiction  of  the  court  of 
chancery."  He  then  proceeded  further  to  say 
that  it  was  unnecessary,  therefore,  to  the  deci- 
sion affirming  the  decree  of  the  chancellor,  to 
assert  the  new  and  enlarged  Jurisdiction  of  the 
court  of  chancery  which  was  claimed  for  It  in 
the  leading  opinion  delivered  on  the  final  deci- 
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sion  of  the  case,  and  called  attention  to  the  fact 
that  Chancellor  Sanford,  in  Donovan  v.  Finn, 
Hopk.  Ch.  59,  14  Am.  Dec.  531,  while  he  recog- 
nized the  decision  in  the  case  of  Hadden  v. 
Spader,  20  Johns.  554,  as  law,  and,  therefore, 
binding  as  a  precedent  as  to  the  point  involved 
in  the  case,  did  not  concur  in  that  part  of  the 
leading  opinion  in  the  case  which  extended  the 
Jurisdiction  of  chancery  beyond  its  former  ac- 
knowledged limits ;  but  agreed  with  Judge  Piatt 
in  his  views  of  the  powers  and  Jurisdiction  of 
the  court  in  reference  to  the  rights  and  remedies 
of  creditors.  Durant  v.  Albany  County,  26 
Wend.  66. 

In  Hardenburgh  v.  Blair,  80  N.  J.  Bq.  646, 
the  court,  after  deciding  that  the  Income  of  a 
fund  which  the  executors  of  a  will  were  directed 
to  pay  at  such  times,  in  such  manner  and 
amounts  as  they  should  deem  most  prudent,  to 
a  son  of  the  testator,  could  not  be  reached  and 
applied  to  the  payment  of  a  Judgment  after  re- 
turn of  execution  unsatisfied,  under  the  provi- 
sions of  the  statutes,  proceeded  to  consider 
whether,  independent  of  the  statute,  chancery 
had  a  Jurisdiction  which  would  enable  it  to 
reach  the  moneys  in  question  and  apply  them 
in  payment  of  the  Judgment  debt  of  the  cestui 
que  trust;  and  in  doing  so  said  that  Taylor  v. 
Jones,  2  Atk.  600,  was  a  case  Infected  with 
fraud,  and  that  the  decision  of  the  master  of 
the  rolls  was  put  on  that  ground,  and  that  the 
principle  of  Bayard  v.  Hoffman,  4  Johns.  Ch. 
450,  and  Iladden  v.  Spader,  20  Johus.  554,  on 
which  those  cases  rested,  was  that  the  debtor 
had  placed  his  property  upon  a  trust,  out  of 
the  reach  of  creditors,  in  violation  of  the  statute 
of  frauds.  That  If  these  cases  were  well  decided 
they  did  not  apply  to  a  trust  created  by  a  third 
person  for  the  benefit  of  the  debtors ;  and  that, 
consequently,  in  Donovan  v.  Finn,  Hopk.  Ch.  59, 
14  Am.  Dec.  531,  it  was  held  that  a  Judgment 
creditor  could  not,  by  a  proceeding  In  chancery, 
have  his  Judgment  satisfied  out  of  a  legacy' 
given  to  the  Judgment  debtor,  there  being  no 
special  grounds  of  equity  Jurisdiction. 

This  ground  of  distinction  between  the  antag- 
onistic cases  in  New  York  seems  to  have  been 
suggested  here  for  the  first  time. 

Independent  of  statutory  provision,  equity 
has  no  Jurisdiction  to  subject  choses  in  action 
belonging  to  a  debtor  to  the  satisfaction  of  a 
Judgment  at  law.  Shaw  v.  Aveline,  5  Ind.  380. 
The  court  considered  the  New  York  cases  both 
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ftverment  as  to  one  of  each  of  the  classes 
Indicated  above.  The  general  averment  con- 
stitutes paragraph  20  of  the  bill,  which  is 
as  follows:  '*Your  orators  further  state 
that  the  defendant,  Charles  Henderson,  Jere 
C.  Henderson,  La  Fayette  Henderson  as  sur- 
viving partner  of  the  late  firm  and  partner- 
ship of  L.  &,  W.  J.  Henderson,  Fox  Hender- 
son, and  James  M.  Henderson,  partners  un- 
der the  firm  name  and  style  of  J.  M.  Hen- 
derson &,  Co.,  Gustavus  Hendricks,  John  S. 
Carroll,  and  said  John  S.  Carroll  and 
Thomas  E.  Murphree,  partners  in  trade 
under  the  firm  name  of  Carroll,  Murphree, 
&  Co.,  severally  and  respectively,  claim  that 
they  have  paid  their  said  subscriptions  to 
the  capital  stock  of  the  Alabama  Terminal 
&  Improvement  Company,  and  that  the 
promises  in  writing  that  they  severally  made 


as  aforesaid  for  the  payment  thereof  have 
been  canceled  and  surrendered  to  them  re- 
spectively. But  your  orators  aver  that 
there  was  not  in  fact  any  paymoit  of  the 
said  subscriptions,  or  of  said  promises  in 
writing,  or  of  either  of  them.  And  if  said 
promises  in  writing,  or  either  of  them,  have 
been  canceled  and  surrendered  to  the  said 
defendants,  or  either  of  them,  such  cancela- 
tion and  surrender  was  unauthorized  and 
illegal,  and  said  subscriptions  and  promises 
in  writing  remain  due  and  unpaid."  And 
in  paragraph  23  the  foregoing  averment  is 
repeated  as  to  the  respondents  Brantley  ft 
Son.  Such  are  the  general  averments  as 
to  the  paymeiftp  claimed  to  have  been  made. 
The  special  averments  as  to  such  of  them 
as  received  Midland  bonds  for  their  stock 
are  as  follows:     "(21) :    Your  orators  fur- 


for  and  against  this  proposition,  and  afterwards 
said  that  at  one  time  it  was  held  in  England 
that  equity  had  such  power ;  but  it  was  denied 
and  wholly  overthrown  In  the  times  of  Thurlow 
and  BIdon;  that  such  is  also  the  prevailing 
American  doctrine,  and  many  of  the  states  have, 
therefore,  interposed  by  statute,  giving  various 
decrees  of  relief  under  what  Is  sometimes  de- 
nominated a  creditor's  bill ;  and  that  In  Ohio 
and  Kentucky  the  Jurisdiction  of  courts  of  chan- 
cery over  choses  In  action  Is  denied,  save,  only, 
to  the  extent  to  which  such  Jurisdiction, has  been 
conferred  by  statute ;  citing  cases  In  both  those 
states. 

In  Totten  v.  McManus,  5  Ind.  407,  which  was 
an  action  to  reach  certain  choses  in  action  to 
apply  upon  a  Judgment  for  a  return  of  execution 
nulla  bona,  the  court  held  that  the  question  was 
settled  against  the  Jurisdiction  in  Shaw  v.  Ave- 
line,  6  Ind.  8S0,  aupra,  and  that  chancery  has 
no  Jurisdiction  to  subject  choses  In  action  to 
execution  In  the  absence  of  a  statutory  provision 
to  that  effect. 

In  Stewart  v.  English,  6  Ind.  176,  it  was  said 
that  Shaw  v.  Avellne,  5  Ind.  880,  was  decided 
after  a  full  consideration  of  the  authorities 
bearing  on  the  point,  and  it  must  be  regarded 
as  a  rule  of  decision  in  the  supreme  court  of 
Indiana. 

And  In  Peoples  v.  Stanley,  6  Ind.  410,  the 
same  court  held  that  a  court  of  chancery  has  no 
power  to  appropriate  choses  In  action  in  pay- 
ment of  a  creditor's  demand  against  his  debtor, 
whether  such  demand  be  in  Judgment  or  other- 
wise, and  said  that  the  point  was  decided  in 
Shaw  V.  Aveline,  5  Ind.  380,  and  also  in  Stew- 
art V.  English,  6  Ind.  176,  supra. 

When  a  party  obtains  a  Judgment  and  execu- 
tion against  a  defendant  he  is  entitled  to  en- 
force them  against  the  personal  property  of  the 
defendant ;  but,  as  equity  Is,  in  these  cases,  sim- 
ply in  aid  of  the  law,  It  Interferes  only  as  to 
such  property  as  is  liable  to  sale  on  execution 
at  law,  when  the  title  is  actually  In  the  execu- 
tion defendant,  unless  there  be  some  special 
grounds  of  equity  Jurisdiction,  as  fraud,  trust, 
etc.  Choses  in  action  cannot,  as  a  general  rule, 
be  subjected  to  execution,  and  equity,  in  such 
cases,  only  comes  in  aid  of  the  execution  at  law. 
Williams  V.  Reynolds,  7  Ind.  622. 

In  Kelghtley  v.  Walls,  27  Ind.  386,  the  court 
laid  that  the  power  of  Um  court  exercising 
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equity  Jurisdiction  to  reach  the  choses  In  action 
of  the  debtor,  and  apply  them  to  the  satisfac- 
tion of  a  Judgment,  though  maintained  by  Lord 
Hardwicke,  and  uniformly  exercised  by  the 
chancellors  of  England  until  after  our  Independ- 
ence, when  it  was  first  questioned  by  a  dictum 
of  Lord  Eldon,  and  finally  denied  on  the  author- 
ity of  that  dictum,  though  maintained  here  with 
great  ability  by  Chancellor  Kent  (Bayard  v. 
Hoffman,  4  Johna  Ch.  450)  and  by  the  court  of 
errors  of  New  York  (Hadden  v.  Spader,  20 
Johns.  654),  had  been  repeatedly  denied  by 
this  court,  and  It  had  been  held  that,  without 
the  legislature  conferring  it,  the  courts  hare 
no  Jurisdiction  in  such  cases ;  citing  the  Indiana 
cases  above. 

In  Scott  V.  Indianapolis  Wagon  Works,  48 
Ind.  75,  the  court  held  that  shares  of  the  capital 
stock  of  a  corporation,  being  subject  to  levy 
and  sale  upon  execution  when  standing  in  the 
name  of  the  Judgment  debtor,  could  not  be  said 
to  be  a  mere  ihose  in  action,  and,  therefore, 
the  same  might  be  pursued  in  an  equity  action 
where  it  had  been  fraudulently  assigned  by  the 
debtor.  The  court  said  that  under  the  former 
Indiana  cases  a  Judgment  creditor  could  not  sus- 
tain a  bill  In  equity  to  subject  choses  in  action 
of  his  debtor  to  the  payment  of  his  Judgment 

An  obligation  for  the  conveyance  of  land  is  a 
chose  in  action  which  may  compel  the  subject 
in  specie,  or  may  only  sound  in  damages;  and. 
as  at  law  such  an  obligation  could  not  have 
been  taken  in  execution,  equity  cannot  go  be- 
yond the  law  and  create  a  new  right.  It  will 
remove  Impediments  which  are  in  the  way  to 
legal  rights;  and  will  give  redress  where,  ac- 
cording to  the  forms  of  procedure  at  law,  the 
complainant  might  have  a  right  without  a  rem- 
edy, or  where  that  remedy  would  be  incomplete. 
It  will  enforce  a  recognized  right  In  a  manner 
unattainable  at  law,  but  it  cannot  create  a  right 
unknown  to  the  law.  Buford  v.  Buford,  1  Bibb, 
305. 

In  Doyle  v.  Sleeper,  1  Dana,  531,  the  court 
held  that  the  doctrine  of  Bayard  v.  Hoffman,  4 
Johns.  Ch.  450,  that  a  chose  in  action  might  be 
subjected  to  the  satisfaction  of  a  Judgment 
though  supported  by  Taylor  v.  Jones,  2  Atk. 
600,  had  been  overruled  in  England,  and  had 
never  been  deemed  to  be  sound  law  In  Kentucky 
since  the  case  of  Buford  v.  Buford,  1  Bibb,  30a, 
and  proceeded  to  approve  wluit  was  said  by  Lord 
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ther  ayer,  on  inforrofttion  and  belief,  that 
the  said  defendant  Woolfolk,  pretending 
that,  as  president  of  the  Alabama  Terminal 
&  Improvement  Company,  he  was  authorized 
thereunto,  but  not  having  such  authority, 
proposed  to  purchase  of  the  said  defendants 
L.  k  W.  J.  Henderson,  James  M.  Henderson 
&  Co.,  GufltavuB  Hendricks,  John  S.  Carroll, 
and  Carroll,  Murphree,  &  Co.,  severally  and 
respectively,  for  the  said  company,  their 
seyeral  and  respective  shares  of  stock  in 
said  company,  giving  them  therefor  the 
bonds  of  the  Alabama  Midland  Railway 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Ala- 
bama, known  as  the  'Alabama  Midland  ex- 
tension bonds,'  at  85  per  cent  of  the  par 
value  of  said  bonds.  These  bonds  were  the 
property  and  assets  of  the  said  Alabama 


Terminal  ft  Improvement  Company,  and  that 
fact  wafl  well  known  to  said  parties  respec- 
tively and  severally.  And  it  wbb  further 
proposed  by  said  Woolfolk  that  said  parties 
should  pay  him  the  amount  of  their  said 
several  subscriptions  and  promises  in  writ- 
ing, and  he  would  cancel  and  surrender  to 
them  their  said  promises  in  writing,  and 
deliver  to  them  the  said  Alabama  Midland 
extension  bonds.  The  said  parties  severally 
and  respectively  accepted  the  said  proposi- 
tion of  said  Woolfolk,  and  gave  him  sums  of 
money  equal  to  the  amounts  of  their  said 
several  subscript 'ons  and  promises  in  writ- 
ing, and  he  delivered  to  them,  marked  'Can- 
celed,' their  several  promises  in  writing,  and 
bonds  of  said  Alabama  Midland  Railway 
Company,  known  as  the  'Alabama  Midland 
extension  bonds,'  for  on  amount,  at  85  cents 


Tbnrlow  hi  Dundas  v.  Dutens,  1  Yes.  Jr.  106, 
2  Cox  Ch.  Gas.  235,  and  also  by  Lord  Eldon  in 
Rider  v.  Kidder,  10  Ves.  Jr.  368,  supra. 

A  Judgment  debtor,  bavins  a  contract  to  per- 
form, worked  for  a  third  person.  On  being 
served  with  the  attachment  In  a  salt  in  equity 
to  reach  the  amount  due  him  from  such  third 
person  and  what  might  become  due,  he  refused 
to  go  on  and*complete  the  contract.  Thereafter 
anotlier  contracted  with  the  third  party  to  com- 
plete the  contract,  and,  under  the  latter  agree- 
ment, the  Judgment  debtor  went  on  and  per- 
formed the  work  necessary  to  such  completion. 
It  was  held  that  the  Judgment  creditor  could 
not  have  a  decree  against  the  third  person 
directing  the  payment  of  the  money  due  on  the 
last  contract  to  satisfy  the  Judgment  Teeter' 
T.  Williams,  3  B.  Mon.  562,  39  Am.  Dec.  485. 

A  nonresident  debtor  of  a  resident  debtor  may 
be  subjected  to  the  payment  of  the  Judgment 
debt,  by  a  bill  in  chancery,  upon  Judgment 
against  the  resident  debtor  and  an  execution  re- 
turned unsatisfied.  Such  nonresident  debtor 
may  be  brought  in  without  personal  service  by 
publication,  and,  upon  default  of  appearance,  a 
decree  may  go  against  him,  and  on  such  decree 
an  execution  fieri  facias  may  issue,  which  may 
be  made  of  any  property  of  such  defendant  that 
may  be  found.  In  such  case,  the  nonresldence  is 
adequate  ground  for  an  original  or  auxiliary 
attachment  at  the  beginning  or  Lq  the  progress 
of  the  suit ;  and,  by  means  of  such  attachment, 
the  property  of  the  defendant  may  be  seized  and 
held  to  abide  the  final  decree.  McCrae  v.  Bank 
of  West  Tennessee,  6  Coldw.  474. 

Bat  this  only  applies  to  nonresident  debtors, 
as  will  be  seen  by  the  cases  which  follow,  which 
disthictly  decide  that  In  Tennessee  there  Is  no 
original  equity  Jurisdiction  to  subject  choses  in 
action  to  the  satisfaction  of  a  Judgment  after 
return  of  no  property  found. 

A  Judgment  creditor  who.  In  the  action  in 
which  the  Judgment  was  rendered,  had  gar- 
nished another  person,  claiming  such  person  to 
be  the  debtor  of  the  defendant,  and  the  garnishee 
denied  the  indebtedness  under  oath,  cannot, 
after  Judgment  against  the  defendant  in  that 
action,  maintain  an  equity  action  against  the 
Judgment  debtor  and  the  garnishee  to  reach  the 
alleged  chose  in  action  which  the  Judgment 
debtor  has  against  the  other  defendant.  Such 
an  equity  action  cannot  be  maintained  either 
^^  the  ground  that  the  remedy  at  law  Is  in- 
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adequate,  or  that  equity  has  concurrent  Juris- 
diction with  law.  Godding  v.  Pierce,  13  B.  I. 
532. 

Greene  v.  Keene,  14  B.  I.  388,  51  Am.  Bep. 
400,  is  a  case  which  has  been  greatly  relied  on 
to  uphold  the  doctrine  that  an  equity  action  in 
the  nature  of  a  creditor's  bill  cannot  be  mam- 
tamed  to  reach  choses  In  action  belonging  to  a 
Judgment  debtor,  and  apply  them  in  satisfaction 
of  the  Judgment  after  return  of  no  property 
found,  In  the  absence  of  fraud,  trust,  or  other 
ground  of  equitable  relief  or  special  statutory 
jurisdiction ;  and  Jut>tly  so,  for  that  is  the  exact 
proposition  decided  In  that  case. 

The  case  Is  a  valuable  one  on  the  subject,  as 
it  refers  to  and  discusses  all  the  important 
cases  touching  the  question  under  consideration, 
both  English  and  American.  The  opinion  states 
that  the  cases  In  which  the  subject  has  been 
most  frequently  considered  have  been  those  in 
which  an  insolvent  debtor  has  made  a  voluntary 
settlement  or  conveyance,  or  other  disposition 
of  this  species  of  property,  alleged  to  be  in  fraud 
of  the  right  of  creditors;  and  that  its  discus- 
sion, therefore,  has  been  intimately  associated 
with  the  discussion  of  the  question  whether  or 
not  such  conveyance  or  disposition  came  within 
the  provisions  of  the  statutes  against  fraudu- 
lent conveyances.  The  Judge  who  wrote  in 
the  case,  after  commenting  upon  Bayard  v.  Hoff- 
man, 4  Johns.  Ch.  4oO,  and  Spader  v.  Davis,  5 
Johns.  Ch.  280,  and  the  affirmance  of  the  latter 
in  Madden  v.  Spader,  20  Johns.  554,  supra, 
called  attention  to  the  fact  that,  in  Egberts  v. 
Pemberton,  7  Johns.  Ch.  208,  supra,  Chancellor 
Kent  remarked  that  the  cases  of  Bayard  v.  Hoff- 
man and  Spader  v.  Davis  only  applied  to  prop- 
erty held  in  trust  for  the  debtor,  and  did  not 
authorize  a  general  interference  with  the  debts 
due  to  him,  and  gave  reasons  why  a  J\|^gment 
debt  should  stand  on  a  different  footing  than 
other  debts;  and  that  Chancellor  Walworth, 
although  "Inclined  to  press  the  Jurisdiction  to 
Its  utmost  limits,"  had  said  in  Weed  v.  Pierce, 
9  Cow.  722,  supra,  that  "it  must  be  admitted 
that  the  reasoning  of  Judge  Woodworth  [in 
Iladden  v.  Spader]  would  extend  the  Jurisdic- 
tion of  courts  of  equity  much  beyond  what  the 
late  chancellor  supposed  was  allowable."  The 
Judge  reviewed  at  great  length,  and  commended 
and  approved,  the  opinion  and  conclusions  of 
Chancellor  Sanford  in  Donovan  v.  Finn,  Ilopk. 
Ch.  59,  14  Am.  Dec  53 1«  sUting  that  it  was 
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on  the  dollar  of  the  par  value  thcgreof,  equal 
to  the  amount  of  money  received  from  them. 
And  this  is  the  transaction  in  and  by  which 
the  said  parties  severally  and  respectively 
claim  to  have  paid  their  subscriptions  and 
promises  in  writing."  As  to  one  of  the 
class  of  persons  whose  stock  was  purchased 
by  Woolfolk  for  money,  the  following  is  the 
further  averment  of  paragraph  21:  "Ora- 
tors further  aver  on  information  and  belief 
that  the  said  defendant  Woolfolk,  pretend- 
ing that,  as  president  of  the  Alabama  Ter- 
minal &  Improvement  Company,  he  was 
thereunto  authorized,  but  not  having  such 
authority,  proposed  to  purchase  of  the  said 
defendant  Charles  Henderson,  for  the  said 
company,  his  shares  of  stock  therein  at  and 
for  the  sum  of  $10,000  [the  par  value  of 
said  shares],  to  be  paid  for  out  of  moneys 


belonging  to  said  Alabama  Terminal  A  Im-. 
provement  Company,  and  it  was  further 
proposed  by  the  said  Woolfolk  that  the  said 
Charles  Henderson  should  pay  him  the 
amount  of  such  subscription  and  promise  in 
writing,  and  he  would  cancel  and  surrender 
to  him  his  said  promise  in  writing,  and 
would  deliver  to  him  the  note  of  the  said 
Alabama  Terminal  &  Improvement  Company 
for  the  siun  of  $10,000,  payable  three  months 
after  its  date,  secured  by  a  deposit  of 
$10,000  or  other  large  sum  of  said  Alabama 
Midland  Haihray  bonds,  the  property  and 
assets  of  the  said  Alabama  Terminal  A  Im- 
provement Company.  The  said  Henderson 
accepted  said  proposition  of  said  Woolfolk, 
and  gave  him  the  sum  of  money  equal  to  the 
amount  of  his  subscription  and  promise  in 
writing,  and  the  said  Woolfolk  delivered  to 


"a  very  carefully  considered  and  ably  reasoned 
opinion."  He  called  attention  to  the  fact  that 
In  many  of  the  states  statutes  had  been  passed 
by  which  a  Judgment  creditor  was  authorised  to 
seUe  and  sell  on  execution,  or  apply  for  the  aid 
of  the  courts  in  equity  to  reach,  choses  In 
action ;  and  concluded  by  saying  that  in  Rhode 
Island  there  was  no  statute  extending  the  Juris- 
diction in  equity  to  Include  such  cases,  and  that 
the  court  must,  therefore,  hold  that,  In  the  ab- 
sence of  fraud,  trust,  or  other  ground  of  equita- 
ble relief,  a  Judgment  creditor  could  not  come 
into  equity  to  subject  a  chose  in  action  of  his 
debtor  to  the  satisfaction  of  his  Judgment ;  and, 
as  a  finale  to  his  opinion,  very  adroitly  quoted 
from  Justice  Woodworth  In  Hadden  v.  Spader, 
as  follows :  "The  rules  and  maxims  of  a  court 
of  chancery  are  as  fixed  as  those  which  govern 
inferior  Jurisdiction.  To  break  in  upon  these 
rules  because  the  court  may  deem  It  expedient 
and  salutary  would  Justly  excite  alarm  and  be 
the  source  of  Incalculable  evils.  Every  man  of 
Intelligence  knows  too  well  the  value  of  stabil- 
ity and  uniformity  in  Judicial  decision  to  coun- 
tenance for  a  moment  any  direct  attempt,  under 
the  semblance  of  resisting  a  particular  mischief, 
to  Invade  or  encroach  on  the  legislative  power,** 
thereby  virtually  "seething  the  kid  in  its 
mother's  milk.'* 

Erwln  V.  Oldham,  6  Terg.  185,  27  Am.  Dec. 
459,  is  a  case  which  may  be  placed  in  the  cate- 
gory with  Donovan  v.  Finn,  Hopk.  Ch.  59,  14 
Am.  Dec.  531,  and  Greene  v.  Keene,  14  R.  I.  388, 
51  Am.  Rep.  400,  supra,  as  holding  flatly  the 
proposition  that  there  Is  no  original  equitable 
Jurisdiction  to  reach  and  apply  to  the  satisfac- 
tion of  a  Judgment  after  return  of  no  property 
found,  choses  in  action  belonging  to  the  Judg- 
ment debtor.  In  the  absence  of  fraud,  trust,  or 
other  ground  of  equity  Jurisdiction,  the  court 
saying :  "It  is  not  pretended  that  there  is  any 
fraud  or  trust  in  this  case  to  furnish  a  ground 
of  equity  Jurisdiction ;  and  the  simple  question 
Is  whether  this  court  has  power  to  cause  stocks, 
credits,  and  rights  of  action  held  by  a  debtor, 
without  fraud,  to  be  sold  or  converted  Into 
money,  or  transferred  to  the  creditor  in  pay- 
ment of  his  debt.  We  think  It  has  not;  and, 
without  entering  Into  any  reasoning  on  the  sub- 
ject, or  review  of  authorities,  we  refer,  as  con- 
clusively settling  the  point,  to  the  case  of  Don- 
ovan V.  Finn,  Hoi)k.  Ch.  59,  14  Am.  Dec.  531.*' 
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In  Cresswell  v.  Smith,  8  I^a,  68S.  the  court 
said  that  the  chancellor,  when  the  case  was  be- 
fore him,  reached  the  conclusion  that  the  chan- 
cery court  had  no  inherent  Jurisdiction  to  aid 
a  Judgment  creditor  to  reach  personal  chattds 
in  the  hands  of  the  debtor  (2  Tenn.  Ch.  416). 
The  court  said  further  that  in  the  case  of  Fir- 
win  V.  Oldham,  6  Yerg.  185,  27  Am..]>ec.  419.  27 
Am.  Dec.  458,  »ujtra,  the  court  took  sides  with 
those  courts  that  denied  the  equitable  juriadic- 
tion  to  reach  choses  in  action  In  satisfaction 
of  the  Judgment  after  a  return  of  no  property 
found,  and  that  the  reason  for  those  decisions 
was  that  the  creditor's  remedy  was  at  law, — 
that  is  to  say,  by  process  against  the  debtor's 
person,  under  which  he  might  be  Imprisoned  if 
*the  debt  was  not  paid, — or  by  proceedings  in 
outlawry.  That  these  conclusions  might  be 
taken  as  correct,  and,  furthermore,  that  the 
mere  abolishment  of  imprisonment  for  debt 
could  not,  without  more,  vest  the  chancery  court 
with  Jurisdiction  it  did  not  previously  possess, 
however  much  the  creditor  might  need  addition- 
al aid,  and  that  it  was  In  view  of  this  fact  that 
the  act  of  October  18,  1882  (Code,  ff  4283, 
4284),  was  passed. 

In  Price  v.  Brady,  21  Tex.  614,  the  court 
stated  that  in  England  the  doctrine  seemed 
formerly  to  have  been  that  a  chose  in  action 
could  not  be  taken  under  an  execution  at  law, 
nor  by  process  of  attachment  from  a  court  of 
equity,  but  that  in  Bayard  v.  Hoffman,  4  Johna 
Ch.  450,  the  cases  were  reviewed,  and  the  chan- 
cellor was  of  opinion  that  thore  was  much  au- 
thority for  holding  that  choses  in  action  might 
be  reached  in  equity,  and  that  this  doctrine  was 
affirmed  by  the  court  of  errors  in  Hadden  v. 
Spader,  20  Johns.  554  (the  Judge  made  a  mis-, 
take  in  the  title  of  the  cause  giving  the  title 
in  the  court  below),  but  that  in  Donovan  v. 
Finn,  Hopk.  Ch.  59  14  Am.  Dec.  631,  it  was  held 
that  the  doctrine  of  equitable  assistance  to  a 
Judgment  creditor  at  law,  to  enable  him  to  reach 
choses  in  action  of  his  debtor,  was  restricted  to 
special  cases  of  fraud  and  trust.  But  the  court 
afterwards  stated  that  the  exact  question  did 
not  arise  In  this  case. 

Substantially  the  same  thing  was  said  In  Tay- 
lor V.  Gillean,  23  Tex.  508. 

In  White  Sewing  Mach.  Co.  v.  Atkeson,  75 
Tex.  330,  12  S.  W.  812,  the  court  said  that,  in 
view  of  the  doubts  expressed  in  the  optaiions  tn 
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him,  marked  'Canceled/  his  said  promise  in 
writing,  and  also  the  note  of  the  Alabama 
Tenninal  &  Improvement  Company,  payable 
as  above  stated,  and  secured  by  a  deposit  of 
the  said  extension  bonds;  and  this  is  the 
transaction  in  and  by  which  the  said  de- 
fendant Charles  Hmderson  claims  to  have 
paid  his  said  subscription  and  promise  in 
writing.  Orators  are  not  informed  as  to- 
whether  the  said  note  has  been  paid,  but 
they  aver  that,  if  the  same  has  not  been 
paid,  the  said  Uenderson  has  in  his  posses- 
sion the  said  bonds  delivered  to  him  as 
aforesaid,  and  that  said  bonds  are  the  prop- 
erty and  assets  of  the  said  Alabama  Ter- 
minal &  Improvement  Company;  and  ora- 
tors aver  that  said  transaction  with  the  said 
Charles  Henderson  on  the  part  of  the  said 
Woolfolk  was  a  mere  device  on  their  part 


to  shield  the  said  Henderson  from  payment 
of  his  subscription  for  stock,  and  was  and  is 
fraudulent  as  to  orators."  Like  averments 
are  made  in  respect  of  the  claim  of  payment 
on  the  part  of  Jere  C.  Henderson,  except 
that  it  is  alleged  in  the  alternative  that  he 
was  to  receive,  and  did  receive,  either  money 
or  bonds  for  his  stock.  And  in  respect  of 
Brantley  &  Son  the  averment  is  that,  upon 
and  in  acceptance  of  the  aforementioned  im- 
authorized  proposition  of  Woolfolk,  they 
paid  their  subscription  and  sold  their  stock 
to  him  for  the  company,  taking  the  com- 
pany's notes  for  the  par  value  thereof,  and 
that  these  notes  were  afterwards  paid  by 
Woolfolk  with  funds  of  the  company. 

It  is  nowhere  nor  in  anyway  averred  in 
the  bill  that  the  terminal  company  ever  au- 
thorized Woolfolk  to  make  these  settlements, 


Price  T.  Bradj,  21  Tex.  614,  and  Taylor  v.  Gil- 
lean,  23  Tex.  508,  qaestionlng  the  Jurisdiction 
Id  equity  to  reach  choses  in  action  and  apply 
the  same  In  satisfaction  of  a  jadyment  after  a 
return  of  no  property  found ;  and  the  fact  that 
they  fonnd  no  authoritlve  opinions  of  that  court 
thice  rendered  affirming  the  power, — It  might 
be  questioned  whether  snch  remedy  would  be 
held  to  exist.  The  real  decision  in  the  case, 
howeyer,  was  that  the  choses  in  action  could 
not  be  reached  because  they  were  the  subject  of 
a  writ  of  garnishment,  which  was  Jost  what  was 
decided  in  Hall  v.  HnKOBasozf. 

III.  Bnactment  of  Btctuie  eiHdenoinff  the  orig- 
iHOl  furUdicHon. 

The  reason  or  occasion  for  statutory  enact- 
ment upon  the  subject  has  been  the  theme  of 
discussion  and  difference  of  opinion  among  the 
courts;  some  claiming  and  deciding  that  the 
statute  only  confirmed  and  made  certain  that 
which  nevertheless  existed  before ;  while  others 
maintain  that  the  fact  of  the  enactment  of  the 
■tatute  la,  of  Itself,  evidence  that  the  remedy 
therein  provided  to  subject  choses  In  action 
had  previously  no  place  in  equity  Jurisprudence, 
and  that  the  statute  was  a  necessity  to  aceom- 
plisk  It 

In  Chase  v.  Searles,  45  N.  H.  513,  the  court 
iald  that  in  Tappan  v.  Evans,  11  N.  H.  327,  and 
Bay  State  Iron  Co.  v.  Goodall,  80  N.  H.  223,  75 
Am.  Dec  219,  the  same  Jurisdiction  was  held 
to  exist  before  the  passage  of  the  statute,  and 
that  It  was  clear  that  neither  in  New  York  nor 
In  New  Hampshire,  did  the  statute  confer  any 
new  Jorlsdiction  so  far  as  respects  the  right  to 
discovery  and  relief  out  of  the  equitable  assets 
of  the  debtor ;  and  it  was  probable  that  In  both 
states  the  law  was  passed  to  remove  any  doubts 
that  might  be  supposed  to  exist  In  regard  to  the 
power,  or  some  branch  of  it. 

In  an  application  for  the  granting  of  an  In- 
Jnnctlon  to  stay  the  defendant  from  disposing 
of  his  property,  the  court  held  that  .the  Injunc- 
tion should  be  granted,  and  in  doing  so  ap- 
proTed  those  New  York  cases  which  decide  that, 
after  a  party  has  proceeded  to  Judgment  and  ex- 
ecution at  law  he  may,  by  the  aid  of  a  court  of 
^nlty,  reach  property  in  the  hands  of  a  third 
person  which  is  not  in  Itself  liable  to  execution. 
Candler  v.  PetUt,  1  Paige,  168,  10  Am.  Dec. 
399. 
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The  report  of  the  case  in  this  place  does  not 
show  the  exact  nature  of  the  property  sought 
to-be  reached,  i.  e.,  whether  It  was  a  chose  in 
action  or  not,  but  in  a  report  of  the  same  case 
on  page  427,  the  chancellor  said :  "The  ques- 
tion whether  the  debts  and  choses  In  action  and 
stock  of  the  defendant  can  be  reached  by  the 
process  of  this  court.  If  it  has  not  been  fraudu- 
lently placed  out  of  the  reach  of  an  execution  at 
law,  does  not  properly  arise  on  this  exception 
to  the  master's  report.  My  opinion  on  that 
question  was  distinctly  expressed  on  the  motion 
for  an  injunction  in  this  cause.*'  And,  after 
saying  that  if  the  defendant  was  not  satisfied 
with  whatever  decision  might  be  made  by  him 
on  the  trial,  he  would  have  an  opportunity  to 
bring  the  whole  subject  before  the  court  of 
dernier  res$ort,  further  said :  "I  have  no  rea- 
son to  believe  that  court  will  ever  abandon  the 
broad  ground  taken  by  It  in  Hadden  v.  Spader, 
20  Johns.  554, — especially  since  the  legislature 
has  expressly  sanctioned  the  principles  recog- 
nized by  Chief  Justice  Spencer  and  Judge  Wood- 
worth  in  that  case,  by  Incorporating  them  into 
the  Revised  Statutes.  Rev.  Stat.  pt.  8,  chap.  1, 
title  2,  art.  2,  ft  38,  89,  and  revisers'  note  to 
f  35,  as  originally  reported." 

From  the  order  made  by  the  chancellor  over- 
ruling the  general  exception  to  the  master's  re- 
port»  an  appeal  wad  taken  to  the  court  of  er- 
rors, where  the  order  was  affirmed.  Pettlt  v. 
Candler,  3  Wend.  618.  Mr.  Justice  Marcy,  who 
delivered  the  principal  opinion,  after  reviewing 
the  case  of  Spader  v.  Davis,  5  Johns.  Ch.  280, 
eupra,  II.,  and  stating  that  the  doctrine  ad- 
vanced by  some  of  the  Judges  when  that  case 
was  reviewed  in  the  court  of  errors  (Hadden  v. 
Spader,  20  Johns.  554,  supra,  II. )  went  greatly 
beyond  the  principle  necessarily  involved  In  it, 
and  was  supposed  by  Chancellor  Sanford  in 
Donovan  v.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec. 
531,  eupra,  II.,  not  to  have  the  sanction  of 
the  court, — said  that  the  case  might  be  decided 
without  attempting  to  settle  this  contested 
boundary  of  Jurisdiction ;  and  that  besides,  any 
labor  for  this  purpose  would  be,  not  only  un- 
necessary, but  unprofitable,  for  the  power  to 
grant  relief  to  the  utmost  extent  it  was  pushed, 
by  any  remarks  made  in  the  case  of  Hadden  v. 
Spader,  would  "become  in  a  very  few  days  a 
part  of  our  system  of  Jurisprudence  by  legis- 
lative recognition  or  adoption;'*  evidently  al- 
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or  any  of  them,  with  said  Bubscribers  to  its 
stock,  or  that  it  ever  ratified  his  action 
therein;  but,  to  the  contrary,  such  authori- 
zation is  expressly  negatived,  as  we  have 
seen,  by  the  averments  of  the  bill,  and  no 
fact  is  therein  stated  upon  which  could  be 
rested  a  conclusicn  that  the  company  itself 
was,  or  is  in  any  way,  bound  by  either  of 
those  transactions.  Especially  is  this  true 
when  the  rule  requiring  the  averments  of 
the  bill  to  be  construed  on  demurrer  most 
strongly  against  the  complainants  is  applied 
in  the  premises  to  the  exclusion  of  every 
possibility  of  a  construction  whereby  the 
averments  of  want  of  authority  might  be 
held  to  refer  to  the  terminal  company  itself, 
and  not  to  Woolfolk.  But,  even  without 
this  rule,  the  bill  leaves  no  room  for  the 


conclusion  that  the  claimed  payments  an 
attacked  because  the  transactions  in  whicL 
they  were  made  were  ultra  tnres  the  corpora- 
tion itself.  The  passing  of  the  money  fot 
these  subscription  notes  to  Woolfolk  is  eon* 
ceived  by  the  complainants  to  be  ineffectual 
as  payment  thereof  to  the  corporation,  be- 
cause Woolfolk,  as  president  of  the  company, 
had  no  authority  to  receive  such  money  as 
payment  under  the  conditions  which  ob- 
tained, and  which  he  assumed  to  carry  out, 
and  did  carry  out,  as  president,  and  in  the 
name  of  the  company.  It  is  not  even 
averred  that  the  company  ever  received  the 
money  wK'ch  was  paid.  Not  having  author- 
ized these  transactions,  nor  ratified  them, 
nor  been  beneficiary  of  their  issues  so  as  to 
preclude  itself,  the  terminal  company  was 


hidlj}^:  to  the  provisions  of  the  Revised  Statutes 
(2  Rev.  Stut.  Ist  ed.  p.  173,  f  38)  which  had  re- 
cently been  adopted,  bat  probably  had  not  yet 
taken  effect. 

In  the  Revisers*  original  note  to  f  f  34,  35,  be- 
ing if  3S,  39.  2  Rev.  Stat.  p.  173.  it  is  stated 
that  "this  section  and  the  last  are  founded  on 
the  decision  of  Chancellor  Kent,  and  of  the 
court  of  errors,  in  the  case  of  Hadden  v.  Spader. 
5  Johns.  Ch.  280,  20  Johns.  554.  The  doctrine 
established  in  those  cases,  has  been  doubted,  and 
qualified  in  a  subsequent  case  in  the  court  of 
chancery  (Donovan  v.  Finn,  Hopk.  Ch.  59,  14 
Am.  Dec.  531),  biit  it  is  understood  that  it  is 
still  adhered  to  In  the  court  of  errors.  Deem- 
ing it  important  to  settle  the  law,  and  to  pre- 
serve the  rule  as  laid  down  in  the  case  of  Had- 
den V.  Spader,  the  revisers  have  proposed  the 
above  section."     6  Edm.  Stat,  at  L.  405. 

In  Dunievy  v.  Tallmadge.  32  N.  Y.  459,  the 
court  stated  that  the  legislature  recognized  and 
adopted  the  principle  laid  down  in  Hadden  v. 
Spader,  20  Johns.  554,  in  the  revision  of  the 
statute;  the  revisers  having  stated,  in  their 
notes  on  their  revision,  that  they  deemed  it  im- 
portant (a  doubt  having  been  thrown  out  as  to 
the  correctness  of  the  rule  in  Donovan  v.  Finn, 
Hopk.  Ch.  59,  14  Am.  Dec.  531)  to  settle  the  law 
and  preserve  the  rule  as  laid  down  in  Spader's 
Case  (2  Rev.  Stat.  173,  f  $  38.  39 ;  the  Revisers' 
notes,  5  Edm.  Stat  at  L.  405). 

In  Boynton  v.  Rawaon,  Ciarke  Ch.  584,  the 
vice  chancellor  stated  that  the  provision  of  the 
Revised  Statutes  in  regard  to  creditor's  bills 
only  affirmed  a  previously  well  recognized 
ground  of  Jurisdiction  In  the  court  of  chancery, 
and  that  it  was  passed,  probably,  because  there 
was,  or  appeared  to  be,  some  apparent  conflict 
in  former  decisions;  that  It  introduced  no  new 
rule,  either  as  to  principle  or  practice.  The 
vice  chancellor,  to  be  sure,  was  speaking  more 
particularly  of  the  preference  which  the  diligent 
creditor  achieved  by  being  flrst  to  bring  his  ac- 
tion in  chancery,  but  it  will  be  seen  in  the  note 
that  the  idea  that  the  statute  was  merely  an  af- 
firmance of  the  equitable  role  in  regard  to  the 
Jurisdiction  of  equity  to  reach  choses  In  action 
to  apply  In  satisfaction  of  a  Judgment  after  re- 
turn of  no  property  found  is  frequently  stated. 

The  section  of  the  Revised  Statutes  which  au- 
thorizes a  bill  in  chancery  by  a  party  In  whose 
favor  an  execution  at  law  has  been  returned 
unsatisfied  is  not  introductory  of  a  new  princi- 
ple', but  Is  only  the  affirmance  of  what  was  con- 
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sidered  by  the  court  of  dernier  re-sort  the  ligltl- 
mate  Jurisdiction  of  the  court  of  chancery  pre- 
vious to  the  adoption  of  the  Revised  Statutes. 
Tarbell  v.  Griggs,  3  Paige,  207,  23  Am.  Dec. 
700. 

The  statute  of  Illinois,  which  permits  an 
equity  action  to  be  mahitained  by  a  Judgment 
creditor  after  the  return  of  an  execution  on  the 
Judgment  unsatisfied,  to  subject  things  in  ac- 
tion due  to  the  Judgment  debtor  to  the  satisfac- 
tion of  the  Judgment,  is  not  introductory  of  a 
new  principle,  but  is  only  in  affirmance  of  what 
was  the  legitimate  Jurisdiction  of  a  court  of 
chancery  previous  to  the  adoption  of  the  stat- 
ute. Singer  &  T.  Stone  Co.  v.  Wheeler,  6  111. 
App.  225,  quotihg  from  and  approving  what  was 
said  by  Chancellor  Walworth  in  Tarbell  v. 
Griggs,  8  Paige,  208,  23  Am.  Dec.  790.  supra. 

But  in  Craig  v.  Hone,  2  Bdw.  Ch.  568,  the 
vice  chancellor  stated  that.  In  order  to  form  a 
correct  understanding  of  the  statutory  provi- 
sion for  reaching  and  applying  certain  property 
rights  to  the  satisfaction  of  a  Judgment  after 
return  of  execution  unsatisfied.  It  was  necessary 
to  look  at  the  reasons  for  Its  introduction.  That 
the  precise  grounds  of  the  Jurisdiction  of  a 
court  of  chancery  at  common  law.  and  how  far 
it  could  properly  ex^clse  its  power  in  favor  of 
a  Judgment  creditor,  over  equitable  Interests, 
mere  choses  in  action  or  other  property  of  the 
debtor,  which  from  its  nature  was  beyond  the 
reach  of  legal  process,  had  become  a  matter  of 
some  uncertainty.  In  consequence  of  the  differ- 
ence of  opinion  expressed  by  the  Judges  in  the 
final  decision  in  Hadden  v.  Spader,  20  Johns. 
554,  and  of  the  views  entertained  by  Chancellor 
Sanford  in  the  case,  which  was  soon  afterwards 
decided  by  him,  of  Donovan  v.  Finn,  Hopk.  Ch. 
59,  14  Am.  Dec.  531.  He  further  stated  that  he 
thought  that  Chancellor  Sanford  had  success- 
fully shown  that  the  case  of  Donovan  v.  Finn 
contained  the  true  principle  upon  which  equita- 
ble Jurisdiction  was  founded,  and  that,  this  be- 
ing so,  if  37  and  38  of  the  Revised  Statutes, 
which  proceeded  to  adopt  and  carry  out  the  doc- 
trine of  Hadden  v.  Spader  so  far  as  that  doc- 
trine went  beyond  that  of  Donovan  v.  Finn, 
might  be  considered  new  in  part,  and  as  con- 
ferring upon  the  court  of  chancery  a  more  ex- 
tensive Jurisdiction  and  greater  powers  than  It 
had  before  possessed ;  that  this  was  so  with  re- 
spect to  mere  choses  in  action  and  -noney  in- 
,  vested  in  stocks  unaccompanied  by  any  lien  or 
'  circumstance  of  fraud. 
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in  no  degree  hindered  or  estopped  at  the 
time  this  bill  was  filed  to  treat  Woolfolk's 
unauthorized  action  as  a  nullity,  to  repudi- 
ate the  transacticms  as  payments  to  it,  and 
to  institute  suits  at  law  in  its  own  name 
and  behoof  upon  the  subscripticm  notes 
which  had  been  ill^^Uy  and  inefficaciously 
canceled  and  surrendered  by  Woolfolk  to  the 
makers. 

The  terminal  company  having  this  right  at 
that  time,  it,  of  course,  necessarily  follows 
that  the  complainants  had  a  plain,  adequate, 
and  complete  remedy  at  law  for  subjecting 
the  amounts  due  from  the  subscribers  named 
to  the  satisfaction  of  their  judgment  by  the 
process  of  garnishment  authorized  by  §  2072 
of  the  Code  of  1886,  then  of  force,  and  that 
their  bill  of  complaint  was  subject  to  the 


objections  taken  in  this  connection  1^  the 
demurrers  of  the  several  respondents  to 
whom  we  have  referred.  And,  even  if  com- 
plainants did  not  have  this  remedy  at  law, 
it  would  by  no  means  follow  that  they 
could  come  into  chancery.  To  the  contrary, 
on  the  facts  averred,  as  we  construe  them, 
but  for  the  statute  providing  the  proceeding 
by  garnishment  they  would  be  entirely 
remediless  in  the  premises. 

Against  this  conclusion,  counsel  for  ap- 
pellees urge  several  considerations  which  we 
will  examine  and  discuss.  Chief  among 
these  contentions  is  this :  That  the  chancery 
court  has,  and  all  along  has  had,  jurisdic- 
tion to  enforce,  at  the  suit  of  a  creditor  of 
a  corporation,  the  payment  of  subscriptions 
to  its  capital  stock,  and  that,  having  this 


In  Ihirant  v.  Albany  County,  26  Wend.  66,  It 
was  decided  that  the  county  authorities  could 
not  maintain  an  action  in  equity  to  reach  choses 
In  action  belonging  to  a  person  assessed  for  per- 
sonal property*  upon  which  assessment  a  tax  had 
been  levied,  where  the  collector  of  taxes  had  re- 
turned the  warrant  therefor  to  the  county  treas- 
urer unsatisfied.  The  action  had  been  sustained 
by  the  vice  chancellor,  whose  decision  was  af- 
firmed by.  the  chancellor,  but  both  were  re- 
versed by  a  close  vote  in  the  court  of  errors. 
It  was  claimed,  In  support  of  the  chancellor's 
Judgment,  that  the  county  had  the  same  right, 
under  the  provisions  of  2  Bev.  Stat  178,  |  88,  as 
an  ordinary  judgment  creditor;  and  so  the 
rights  of  a  Judgment  creditor  to  reach  choses  In 
action  by  means  of  a  court  of  equity  after  re- 
turn of  no  property  found,  previous  to  the  adop- 
tion of  that  statute  as  well  as  since,  was  gone 
Into  and  thoroughly  discussed  by  the  different 
members  oi  the  court,  those  supporting  the  de- 
cision of  the  chancellor  claiming  that  the  right 
to  maintain  such  an  action  existed  before  the 
enactment  of  the  statute,  and  the  majority  who 
were  in  favor  of  reversal  taking  the  ground 
that  the  act  allowing  creditor's  bills  was  an  al- 
teration of  the  common  law  as  It  existed  at  the 
time  of  its  passage,  and  created  a  remedy  be- 
fore unknown ;  and  that  it  was  limited  In  Its 
terms  to  Judgment  creditors ;  and  that  the  case 
of  an  unsatisfled  collector's  warrant  for  taxes 
could  not  be  brought  within  the  equity  of  the 
statute.  The  former,  as  a  natural  consequence, 
approved  and  supported  the  rule  laid  down  by 
Justice  Woodworth  and  concurred  In  by  Chief 
Justice  Spencer  in  Hadden  v.  Spader,  20  Johns. 
554,  and  other  cases  like  it,  while  the  latter 
adopted  the  views  of  Chancellor  Sanford  In 
Donovan  v.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec. 
581,  claiming  with  him  that  what  was  said  by 
the  Judges  on  this  subject  in  Hadden  v.  Spader, 
and  the  consideration  of  the  subject  itself,  was 
wholly  unnecessary  to  arrive  at  a  Judgment  In 
that  case,  and  was  therefore  dictum. 

The  above  case  has  frequently  been  cited  in 
other  states,  and  commented  upon,  and  always 
ascribed  as  an  authority  in  favor  of  the  doctrme 
that,  previous  to  the  adoption  of  the  statute, 
there  was  no  equity  Jurisdiction  to  reach  a  Judg- 
ment debtor's  property  after  return  of  an  execu- 
tion unsatiBfled,  and  that  the  statute  conferring 
such  Jurisdiction  was  an  Innovation.  But  when 
the  case  Is  carefully  considered  it  would  seem 
that  all  that  was  said  on  the  subject,  both  pro 
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and  con,  by  the  Judges  who  were  very  nearly 
equally  divided  upon  the  question,  was  hardly 
dictum,  but  partook  more  of  the  nature  of  a 
'consultation  argument,  for  really  the  only  ques- 
tion to  be  decided  in  the  case  was  whether  the 
case  of  A  collector's  warrant  for  taxes  returned 
unsatisfied  stood,  so  far  as  the  Intention  of  the 
legislature  In  enacting  the  statute  was  con- 
cerned, on  an  exact  plane  with  an  execution— 
upon  a  Judgment — ^returned  unsatisfled. 

See  case  in  aupra,  II.,  where  it  appears  that 
the  only  Justice  of  the  supreme  court  taking 
part  in  the  decision  (Cowen)  was  for  affirming 
the  decree  of  the  chancellor. 

In  Storm  v.  Waddell,  2  Sandf.  Ch.  611,  or 
rather  in  the  case  of  DeKay  v.  Waddell,  decided 
and  reported  with  It,  the  debtor  of  the  Judgment 
debtor  brought  an  action  of  Interpleader  against 
the  receiver  of  the  property  of  the  Judgment 
debtor,  appointed  In  a  creditor's  action,  and  his 
assignee  In  bankruptcy,  in  proceedings  taken 
subsequently  by  the  Judgment  debtor  resulting 
in  his  discharge,  and  had  paid  the  amount  of 
his  indebtedness  to  the  Judgment  debtor  and 
bankrupt  into  court,  the  contest  being,  of  course, 
between  the  Judgment  creditor  and  the  assignee 
in  bankruptcy  as  to  who  was  entitled  to  the 
fund.  In  holding  that  the  fund  belonged  to  the 
receiver,  and  therefore  the  Judgment  creditor, 
the  assistant  vice  chancellor  approved  the  doc- 
trine of  those  cases  which,  before  the  adoption 
of  the  Bevised  Statutes,  held  to  the  doctrine 
that  choses  In  action  might  be  reached  in  equity 
and  applied  in  satisfaction  of  a  Judgment  after 
return  of  no  property  found,  and  stated  that 
that  was  the  law  of  the  state  as  settled  previous 
to  the  adoption  of  the  statute,  and  substantially 
agreed  with  other  decisions  made  since  the  adop- 
tion of  the  statute, — that  the  latter  was  merely 
an  affirmance  of  the  old  equity  rulfe  that  choses 
In  action  might  be  so  reached  and  applied. 

In  Shainwald  v.  Lewis,  6  Fed.  766,  the  Judge 
of  the  United  States  district  court  spent  the 
greater  part  of  his  opinion  in  an  endeavor  to 
show  that,  by  the  rule  of  equity  in  New  York 
previous  to  the  adoption  of  the  Bevised  Statutes, 
which  extend  the  equity  Jurisdiction  to  choses 
in  action,  such  things  in  action  were  within 
equitable  Jurisdiction ;  quoting  largely  from  the 
opinion  in  Storm  v.  Waddell,  2  Sandf.  Ch.  510, 
tttpra,  and  from  all  the  New  York  cases  there 
cited ;  but  then  rendered  all  that  portion  of  his 
opinion  olHter  by  the  statement  that  the  case 
under  consideration  did  not  demand  any  attempt 
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original  and  inherent  jurisdiction,  it  was 
not,  and  is  not,  ousted  of  its  exercise  by 
statutes  which  confer  like  power  on  courts 
of  law  by  process  of  garnishment;  and,  as 
they  insist,  it  is  well  settled  that  '*  the  en- 
largement of  jurisdiction  of  courts  of  law, 
or  the  recognition  and  enforcement  by  them 
of  equitable  rights  and  interest,  even  when 
conferred  in  terms  by  statute,  does  not,  in 
the  absence  of  statutory  prohibition,  take 
away  or  impair  the  original  jurisdiction  of 
the  chancery  court."  But  it  is  not  well  or 
at  all  settled,  and  it  is  not  true  in  point  of 
legal  fact,  that  the  chancery  court  ever  had 
or  has  original  jurisdiction  at  the  suit  of  a 
corporation  creditor  to  coerce  the  payment 
by  stockholders  of  their  subscriptions  to  its 
capital.    Such  debts  to  a  corporation  stand 


4ipon  the  same  footing  as  indebtedness  gen- 
erally. In  the  absence  of  statutes  on  the 
subject,  no  court,  whether  of  law  or  equity, 
has  any  power  to  reach  and  subject  this 
class  of  a  debtor's  propei-ty  to  the  satisfac- 
tion of  demands  against  him. 

At  the  common  law,  choses  in  action  of 
the  debtor  were  not  leviable,  and  the  pro- 
cess of  garnishment  was  unknown.  There 
was  under  that  system  an  indirect  method 
of  reaching  such  assets  by  the  attachment  of 
the  debtor  deryjvdant's  person  and  his  in- 
carceration until  the  judgment  against  him 
was  satisfied;  the  theory  being  that  this 
process  would  coerce  him  to  a  realization 
upon  choses  in  action  belonging  to  him,  and 
to  the  application  of  the  funds  arising  from 
their  collection  to  the  judgment  under  which 


on  the  part  of  the  court  to  determine  the  dis- 
puted question  as  to  the  Jurisdiction  of  courts  of 
equity,  upon  which  so  eminent  Judges  have  dif- 
fered, for  the  statute  of  California  permits  all 
choses  in  action  and  equitable  assets  to  be 
reached  by  law. 

In  Pacific  Bank  v.  Robinson,  57  Cal.  620,  40 
Am.  Rep.  120,  it  was  said  that  what  was  now 
accomplished  in  reaching  property  not  directly 
liable  to  execution  for  the  satisfaction  of  a  Judg- 
ment, in  proceedings  supplementary  to  execu- 
tion, in  which  the  defendant  might  be  compelled 
upon  examination  in  such  proceedings  to  deliver 
such  property  In  satisfactlim  of  the  Judgment, — 
was  effected,  under  the  old  system  of  practice, 
by  a  proceeding  in  equity,  known  as  the  cred- 
itor's bill ;  that  after  a  Judgment  creditor  had 
exhausted  his  remedy  at  law,  by  the  issuance  of 
a  fieri  facias,  which  was  returned  nulla  hona, 
he  had  the  right  to  invoke  the  Jurisdiction  of  a 
court  of  equity  to  aid  him,  upon  the  principle  of 
compelling  a  discovery  of  assets,  tangible  or  In- 
tangible, and  applying  them  to  satisfy  his  exe- 
cution. 

Tn  Douglass  v.  Huston,  6  Ohio,  156,  the  court 
said,  in  speaking  of  the  complainant's  Judg- 
ment that  it  would  be  a  debt  due  the  Judgment 
debtor  from  his  debtor,  which  might,  in  a  proper 
case,  be  applied  in  equity  to  the  satisfaction  of 
the  complainant's  Judgment,  that  it  would  be  the 
ordinary  case  of  a  creditor  pursuing  the  choses 
in  action  of  his  debtor,  in  equity,  where  no 
means  of  satisfaction  could  be  found  at  law; 
and  that  this  would  be  according  to  the  common 
practice  in  equity,  and  to  the  Ohio  statute. 

In  Alabama,  by  the  act  of  January,  1844, 
things  in  action  belonging  to  a  Judgment  debtor, 
against  whom  an  execution  has  been  returned 
unsatisfied,  may  be  reached  by  a  bill  in  chancery 
to  discover  and  apply  the  same,  or  its  proceeds, 
in  satisfaction  of  the  Judgment  Brown  v. 
Bates,  10  Ala.  432.  The  court  said  that  it  was 
held  in  that  state,  long  previous  to  that  act, 
that  a  Judgment  creditor  who  had  exhausted  his 
legal  remedies  might  go  into  equity  for  the  pur- 
pose of  subjecting  the  equitable  estate  of  the 
debtor,  or  other  interests  that  could  not  be  made 
available  at  law.  But  that  in  such  case  it  was 
necessary  that  the  allegations  should  be  specific, 
and  the  bill  should  be  relieved  from  the  imputa- 
tion of  being  speculative  and  vague;  and  that 
bills  thus  restricted  as  to  the  scope  of  their  in- 
quiries often  failed  to  admit  complete  Justice 
to  be  administered  to  the  complainant ;  and  that, 
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to  remedy  this  defect  in  the  law,  and  to  author- 
ize the  administration  of  Justice  through  the 
medium  of  chancery,  by  ai  course  of  procedure 
more  liberal  than  had  been  hitherto  recognized, 
the  statute  in  question  was  enacted. 

In  Em  parte  Hardy,  68  Ala.  S41  the  majority 
of  the  court  rendered  a  Judgment  discharging 
the  relator  on  habeas  corpus  after  he  had  been 
committed  for  contempt  in  not  obeying  a  decree 
commanding  him  to  pay  a  Judgment  against  him 
in  favor  of  the  complainant,  or  deliver  for  that 
purpose  sufficient  bonds  found  to  be  in  his  pos- 
session, upon  the  ground  that  it  was  virtually 
an  imprisonment  for  debt,  and  as  such  prohib- 
ited by  the  Declaration  of  Rights.  Brickell,  Ch. 
J.,  dissented  and  wrote  a  very  exhaustive  opin- 
ion favoring  the  doctrine  that  choses  in  action 
and  equitable  interests  of  a  debtor  which  were 
not  capable  of  being  reached  on  execution  might, 
after  return  thereof  unsatisfied,  be  applied  to 
the  satisfaction  of  the  Judgment  by  a  court  of 
equity.  This  opinion  is  a  collation  of  all  the 
principal  authorities,  both  Bngllsh  and  Ameri- 
can, upon  the  particular  subject  under  consid- 
eration, and  also  cites  C!hase  v.  Searles,  45  N. 
H.  511 ;  Child  v.  Brace,  4  Paige,  309 ;  Dunlevy 
V.  Tallmadge,  82  N.  Y.  467,  as  favoring  the 
theory  that  statutes  in  regulation  or  enlarge- 
ment of  the  remedy  have  not  raised  a  presump- 
tion that  the  Jurisdiction  was  not  pre-existing, 
or  been  construed  as  conferring  any  new  Juris- 
diction. 

In  Petefish  v.  Buck,  56  111.  App.  149,  the  court 
stated  that  it  did  not  regard  the  ruling  In 
Tompkins  v.  Fonda,  4  Paige,  448,  infra,  VII.  a, 
as  resting  upon  the  particular  provisions  of  the 
statute,  but  as  declaratory  of  a  general  and 
fundamental  doctrine  of  equity. 

In  Tantum  vl  Qreen,  21  N.  J.  Bq.  864,  the 
court  said  that  it  was  not  necessary  to  decide 
whether,  independent  of  the  statute  of  1845 
(Nixon  Dig.  116,  9  81,  Rev.  p.  120,  i  88)  and  the 
act  to  prevent  fraudulent  trusts  and  assign- 
ments (Id.  297,  Rev.  p.  393,  |  23),  a  Judgment 
creditor,  after  having  exhausted  his  remedy  at 
law,  could  maintain  a  bill  In  chancery  to  reach 
the  choses  in  action  of  a  Judgment  debtor,  which 
are  not  subject  to  levy  by  virtue  of  an  execution 
on  the  Judgment,  but  inclined  to  the  opinion 
that  such  a  bill  could  be  maintained  before  the 
passage  of  those  statutes. 

See  also  Monroe  v.  Reld,  46  Neb.  316,  64  N. 
W.  983,  and  Ludes  ▼.  Hood,  29  Kan.  49,  i»fra» 
IV. 
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he  is  attached  and  imprisoned.  But  that 
proceeding  has  no  place  in  our  law,  and,  if 
a  creditor  relies  upon  any  other  process  as 
a  means  of  applying  the  choses  in  action  of 
his  debtor  to  the  payment  of  his  claim,  he 
must  be  able  to  point  out  some  statutory 
provision  giving  the  process  or  remedy  he 
invokes,  and  he  must  pursue  such  remedy 
either  according  to  the  terms  of  the  statute 
and  in  the  formn  prescribed  by  it,  or  he 
must  show  that  the  legal  right  conferred 
upon  him  by  the  statute  has  been  so  clogged 
and  impeded  of  enforcement  in  the  statutory 
forum — ^the  court  of  law  in  garnishment 
proceedings — ^as  that  he  is  entitled,  upon 
some  recognized  principle  of  equity  juris- 
diction in  aid  of  legal  rights,  to  call  to  his 
assistance  the  powers  of  the  chancery  court. 


And  when  chancery  is  thus  invoked  it  is  not 
upon  any  theory  that  such  court  has  or 
had  original  jurisdiction  in  the  premises,  or 
could  have  been  resorted  to  before  the  stat- 
ute giving  the  right  at  law,  but  upon  the 
idea  that  by  reason  of  fraud  and  the  like 
the  legal  remedy  to  enforce  the  right  con- 
ferred by  the  statute  has  become  inadequate 
thereto,  some  ground  of  equity  interposition 
has  arisen.  Of  course,  if  a  chose  in  action 
belonging  to  the  debtor  has  become  impressed 
with  a  trust  in  favor  of  the  creditor,  chan- 
cery, in  the  absence  of  statute,  has  juris- 
diction to  subject  it  to  the  debt;  and  it  is 
upon  that  principle,  as  we  shall  see,  that 
the  present  bill  is  really  sought  to  be  main- 
tained; but,  as  we  shall  further  see,  that 
doctrine  does  not  obtain  in  this  case. 


Independent  of  statutory  proyision,  equity 
has  DO  jurlBdlction  to  reach  and  subject  choses 
tn  action  to  a  Judgment  after  return  of  no 
property  found.  Watkins  v.  Dorsett,  1  Bland 
Ch.  530, 

In  Burt  V.  Hoettinger,  28  Ind.  217,  the  sub- 
ject of  the  action  was  land  which  was  attempted 
to  be  reached  by  a  proceeding  supplementary  to 
execution  under  the  statute.  But  in  the  course 
of  the  opinion  the  court  said  that  the  remedy 
^yen  by  the  statute  under  which  the  proceed- 
ings were  had,  was,  in  many  cases,  a  substitute 
for  a  creditor's  bill;  indeed,  in  subjecting  the 
debtor's  choses  in  action  to  the  payment  of  his 
debts,  which,  before  its  passage  could  not  be 
done,  in  Indiana,  except  by  proceedings  in  at- 
tachment, it  gave  to  the  creditor  a  new  right 

For  other  Indiana  cases  maintaining  the  doc- 
trine that,  preylous  to  the  enactment  of  the 
statute.  Jurisdiction  in  equity  of  the  matter  be- 
ing considered  did  not  exist,  see  supra,  II. 

In  Cosby  v.  Ferguson,  3  J.  J.  Marsh.  264,  it 
Is  decided  that,  under  the  statute  of  Kentucky 
of  1821,  a  chose  in  action  was  subjected  to  the 
payment  of  debts  by  the  chancellor,  but  the 
right  to  have  such  a  chose  in  action  so  sub- 
jected depended  entirely  upon  the  statute,  and 
but  for  it  the  Judgment  debtor's  interest  in  a 
chose  in  action  would  have  been  intangible  by 
his  creaitors. 

And  in  Cosby  v.  Roes,  3  J.  J.  Marsh.  200,  20 
Am.  Dec.  140,  it  was  accordingly  held  that,  as 
in  that  case  the  deed  was  executed  prior  to  the 
statute  of  1821,  which  subjected  choses  in  ac- 
tion to  the  payment  of  debts,  in  equity,  the 
creditor  had  no  right,  legal  or  equitable,  to  sub- 
ject the  claim  for  the  purchase  money  for  the 
satisfaction  of  precedent  debts. 

Although  in  New  Ifork,  and  to  a  certain  ex- 
tent in  England,  attempts  were  made  to  estab- 
lish the  Jurisdiction  of  the  court  of  chancery  to 
collect  the  choses  in  action  of  the  Judgment  debt- 
or, and  apply  them  to  the  payment  of  his  debts, 
it  was  a  new  branch  of  equity  Jurisdiction,  not 
established  before  the  Revolution,  and  In  New 
Jersey  had  never  been  assumed  by  the  court  of 
chancery  until  conferred  by  statute.  Whitney 
V.  Robbins,  17  N.  J.  Bq.  360. 

In  Graham  v.  Merrill,  6  Coldw.  622,  the  court 
said  that,  by  virtue  of  the  decision  in  Brwln  v. 
Oldham,  6  Terg.  185,  27  Am.  Dec  458,  9upra, 
II.,  and  under  the  operations  of  the  law  abolish- 
ing imprisonment  for  debt,  and  the  law  as  to  the 
kfaid  of  estates  leviable  by  fieri  facias  and  for- 
63  L.  R.  A. 


eign  attachment,  the  practical  effect  and  result 
were,  that  the  debtor  could  substantially  defy 
the  creditor  by  putting  his  properties  into 
equitable  estates;  and  that,  to  remedy  this  de- 
fect of  the  law.  the  act  of  October  18,  1882, 
chap.  11  (transferred  into  |  4287  of  the  Code), 
was  oiacted ;  the  1st  section  of  which  provided 
that  choses  in  action,  among  other  things, 
might  be  subjected  in  chancery,  founded  on 
Judgment  at  law,  fieri  facias,  and  return  of 
nulla  bona. 

In  Ewing  V.  Cantrell,  Meigs,  864,  the  court 
said  that,  in  consequence  of  the  decision  of  that 
court  in  Erwin  v.  Oldham,  6  Yerg.  185,  27  Am. 
Dec.  469,  supra,  II.,  the  statute  was  passed  to 
subject  stock,  choses  in  action,  etc.,  to  the  sat- 
isfaction of  the  claims  of  creditors. 

lY.  Effect  of  statutory  enactment  to  abrogate 
the  oriQinal  rule. 
Without  doubt  it  will  be  generally  conceded 
that,  where  the  statute  or  Code  provides  an  ac- 
tion in  equity  in  all  respects  similar  to  the 
original  suits  in  equity,  and  that  choses  in  ac- 
tion may  be  subjected  therein,  there  can  be  no 
question  but  that  the  original  Jurisdiction  will 
be  merged  in  that  provided  by  the  enactment; 
since  all  that  was  ever  claimed  could  be  done 
under  the  original  Jurisdiction  may  be  by  virtue 
of  the  statute.  But  while  this  course  has  been 
adopted  in  some  of  the  Jurisdictions,  in  others 
a  more  summary  proceeding  or  action  has  been 
provided,  as  more  expeditious  and  less  ex- 
pensive, variously  denominated  equitable  gar- 
nishment or  attachment,  and,  in  nearly  all  of 
the  states,  proceedings  supplementary  to  execu- 
tion. And  the  question  has  arisen  as  to  the  ef- 
fect of  the  institution  of  these  latter  remedies 
to  Interfere  with  the  original  equity  Jurisdic- 
tion to  subject  choses  in  action.  Where  the 
statute,  either  expressly  or  by  clear  and  unmis- 
takable  implication,  provides  that  the  enactment 
shall  be  in  lieu  of  the  former  equitable  remedy 
(assuming  that  it  existed),  the  new  remedy  will 
be  necessarily  substituted  in  place  of  the  old  one. 
But  the  weight  of  authority  appears  to  be  in 
favor  of  the  notion  that,  when  the  statute  con- 
tains nothing  which  indicates  an  intention  on 
the  part  of  the  lawmaking  power  to  abrogate  or 
abridge  the  original  Jurisdiction,  the  latter  will 
remain  and  be  operative.  In  some  of  the  states 
the  statutes  or  Codes  provide  for  both  the  equity 
suit  and  the  new  proceeding,  and  in  such,  the 
remedies  are  held  to  be  concurrent 
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Recurring  to  the  main  proposition, — ^that 
chancery  had  no  original  jurisdiction  to  sub- 
ject choses  in  action  of  a  debtor  to  the 
claims  of  his  creditor, — we  refer  to  and. col- 
late some  of  the  authorities  sustaining  it. 
In  Donovan  v.  Finn,  Hopk.  Gh.  59,  14  Am. 
Dec.  531,  there  is  a  most  able  and  elaborate 
examination  and  consideration  of  the  au- 
thorities, and  discussion  of  the  question, 
leading  up  to  and  sustaining  the  proposition 
embodied  in  the  headnote,  that  "property 
not  subject  to  execution  at  law,  sudi  as 
choses  in  action,  cannot  be  reached  in  equity 
imless  the  case  is  otherwise  of  equitable 
jurisdiction,  as  where  the  property  was 
fraudulently  converted  into  choses  in  action 
to  defraud  creditors."  The  whole  of  the 
very  learned  opinion  in  that  case  might  be 


embodied  here  with  advantage,  but  we  con- 
tent ourselves  with  some  of  the  most  perti- 
nent parts  pf  it.  In  stating  the  case  before 
the  court  and  the  question  for  dedsicm,  the 
opinion  proceeds  thus:  "The  cause  thus 
considered  presents  these  facts:  A  creditor 
has  obtained  judgment  against  his  debtor  in 
a  court  of  law,  an  execution  has  been  issued 
against  the  property  of  the  debtor,  and  the 
sheriff  has  returned  that  none  is  fomid.  The 
debtor  has  property  consisting  in  a  debt  doe 
to  him,  and  the  creditor  by  judgment  now 
asks  this  court  to  compel  the  debtor  of  his 
debtor  to  make  payment  to  him  in  satisfac- 
tion of  the  judgment.  Has  this  court  juris- 
diction in  such  a  case,  or  power  to  give  re- 
lief T  To  apply  existing  laws  to  new  cases 
is  the  duty  of  courts  of  justice,  and  it  is 


The  remedy.  In  equity,  to  reach  and  apply  as- 
sets of  a  Judgment  debtor  to  the  payment  of 
the  Judgment  after  return  of  no  property  found 
has  not  been  abrogated  by  the  statutes  of  Ore- 
gon providing  for  the  attachment  of  such  assets. 
Sabln  V.  Anderson,  81  Or.  487,  49  Pac.  870; 
MaUock  V.  Babb,  31  Or.  516,  49  Pac.  873. 

Nor  have  the  proceedings  supplementary  to 
execution,  provided  by  statute,  superseded  the 
equitable  jurisdiction.  Matlock  v.  Babb,  31  Or. 
616,  49  Pac.  873. 

Originally  the  court  of  chsncery,  In  the  ex- 
ercise of  Its  equitable  power,  had  Jurisdiction  of 
creditor's  bills  brought  for  the  purpose  of  reach- 
ing equitable  assets  which  the  defendant  had 
put  In  the  hands  of  third  parties,  after  the 
Judgment  creditor  had  exhausted  his  remedy  at 
law  by  the  return  of  his  execution,  and  such 
remedy  is  not  abrogated  by  the  provisions  of 
the  Code  of  Civil  Procedure  in  regard  to  pro- 
ceedings supplementary  to  execution,  the  same 
not  being  adequate  as  a  complete  remedy.  Fel- 
denbelmer  v.  Trefsel,  6  Dak.  265. 43  N.  W.  94. 

In  Rapp  V.  Whittler,  113  Cal.  429,  46  Pac. 
703,  it  was  claimed  by  the  defendant  that,  the 
complaint  being  in  the  nature  of  a  creditor's 
bill  to  subject  property  of  the  Judgment  debtor 
to  the  payment  of  the  Judgment  after  execution 
returned  unsatisfied,  the  action  did  not  lie ;  that 
the  provisions  of  the  statute  for  proceedings 
supplementary  to  execution  totally  supplanted 
an  action  of  that  character ;  but  the  court  held 
that  inasmuch  as  the  appellant  asserted  title 
under  a  transfer  of  property  by  a  bill  of  sale 
from  the  judgment  debtor  and  adversely  to  him, 
it  would  have  profited  the  plaintiff  nothing  to 
pursue  the  course  provided  by  the  statute;  In 
the  face  of  that  claim  be  could  not,  by  supple- 
mentary proceedings,  reach  the  fund  held  by  the 
defendant.  That  in  such  a  case  those  proceed- 
ings do  not  supersede  the  remedy  by  action,  for 
the  reason  that  they  are  not  adequate  to  accom- 
plish the  purpose  of  the  action.  The  bill  of 
sale  purported  to  convey  all  the  assets  of  the 
Judgment  debtor. 

The  right  to  an  equitable  action  by  a  Judg- 
ment creditor  to  reach  and  apply  In  satisfac- 
tion of  his  Judgment,  after  return  of  an  execu- 
tion thereon  unsatisfied,  choses  in  action  or  a 
fund  created  by  them,  and  have  the  same  ap- 
plied in  satisfaction  of  his  Judgment,  existed 
prior  to  the  enactment  of  the  statute  of 
Nebraska  which  provided  the  supplemental  pro- 
ceedings, and  still  exists.  The  statutory  rem- 
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edy  did  not  supersede  it  or  destroy  it.  The  pro- 
ceedings In  aid  of  execution  were  not  intended 
to  be  substituted  for  actions  in  the  nature  of 
creditors'  bills;  while  they  may  be  made  to 
serve.  In  the  main,  the  same  purpose,  they  often 
furnish  an  Incomplete  and  imperfect  remedy: 
and  where,  on  the  facts,  such  an  action  Is  prop- 
er, the  one  in  the  nature  of  a  creditor's  bill  will 
be  entertained.  Monroe  v.  Reld,  46  Neb.  316, 
64  N.  W.  983.  To  the  same  effect,  Ludes  t. 
Hood,  29  Kan.  49. 

Under  the  New  York  Code  the  remedy  by  sup- 
plementary proceeding  to  reach  a  chose  In  ac- 
tion, and  apply  the  same  In  satisfaction  of  a 
Judgment  after  return  of  no  property,  is  not  ex- 
clusive, but  is  cumulative  and  concurrent  with 
that  by  creditor's  suit.  Bennett  v.  HcGulre,  58 
Barb.  626  ;  Catlln  v.  Doughty.  12  How.  Pr.  457 : 
Hart  V.  Albright,  28  Abb.  N.  C.  74,  18  N.  T. 
Supp.  718 ;  Taylor  v.  Persse,  15  How.  Pr.  417. 

Statutes  In  relation  to  supplementary  proceed- 
ings on  execution  are  not  to  be  construed  ts 
merely  prescribing  the  practice  or  mode  of  pro- 
cedure upon  bills  in  the  nature  oi  creditors' 
bills.  And  such  statutes  do  not  take  the  place 
of,  and  are  not  a  substitute  for,  the  creditor!' 
suita  '  Enright  v.  Grant,  6  Utah,  334,  15  Pic. 
268. 

The  proceeding  supplemental  to  executloa. 
provided  in  ||  264-267  of  the  Code,  does  sot 
interfere  with  the  right  to  Institute  an  action 
against  a  corporation.  Judgment  debtor,  and  its 
stockholders  to  enforce  payment  due  from  tlte 
latter  of  the  sums  due  from  them  respectively 
for  unpaid  stock.  Bronson  v.  Wilmington  N.  C 
L.  Ins.  Co.  85  N.  C.  411. 

An  original  suit  brought  by  creditors  hi  tlte 
nature  of  a  creditor's  bill  Is  a  well-recognised 
subject  of  equitable  Jurisdiction,  both  io 
England  and  in  this  country,  wherein  the  courts 
will  proceed,  according  to  the  established  prin- 
ciples and  course  of  equity,  to  sequestrate  and 
administer  the  estate  of  a  debtor,  and  apply  It 
to  the  liquidation  of  the  Indebtednesa  Where  • 
remedy  exists  at  common  law,  and  a  new  remedy 
is  given  by  the  statute,  and  there  are  no  nega- 
tive words  in  the  statute  Indicating  that  the 
new  remedy  Is  to  be  exclusive,  the  presumption 
is  that  It  is  meant  to  be  cumulative,  and  a  party 
may,  at  his  option,  pursue  either  the  statutory 
or  common-law  remedy ;  and  the  statute  of 
Utah  providing  for  proceedings  supplementary 
to  execution  is  not  a  substitute  for  creditors' 
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not  an  encroachment;  and  the  application 
of  establiBhed  principles,  of  equity  to  new 
cases  in  this  court  is  not  an  extension  of  itp 
jurisdiction.  But  this  court  has  no  power 
to  assume  any  jurisdiction  really  new,  and 
extending  beyond  the  limits  of  its  estab- 
lished authority.  It  is  apparent  that  this 
case  does  not  belong  to  any  general  head 
of  equitable  jurisdiction,  such  as  frauds, 
trusts,  accidents,  mistakes,  accounts,  or  the 
specific  periormanoe  of  contracts.  Here  is 
neither  fraud,  nor  trust,  nor  accident,  nor 
any  other  ingredient  of  equitable  jurisdic- 
tion. It  is  the  simple  case  of  two  debtors 
and  two  creditors,  of  whom  one  is  both 
debtor  and  creditor, — a  case  in  which  the 
rights  and  the  remedies  of  the  respective 
parties  have  hitherto  been  enforced  exclu- 


sively in  the  courts  of  law."  And  after  dis- 
cussing English  and  American  cases  bearing 
on  the  point,  Chancellor  Sanford  proceeds: 
"According  to  our  distribution  of  jurisdic- 
tions, suits  for  the  recovery  of  ordinary 
debts  are  appropriated  to  the  courts  of  com- 
mon law;  and  the  proceedings  for  enforcing 
the  judgments  rendered  in  such  suits  are 
alike  allotted  to  those  courts.  In  any  such 
case,  where  the  subject  of  the  suit  is  exclu- 
sively of  legal  cognizance,  a  court  of  equity 
has  no  jurisdiction  to  enforce  the  judgment 
by  ita  own  methods  of  proceeding,  or  to  give 
a  better  remedy  than  the  lay  gives.  If  the 
remedies  of  the  law  are  imperfect,  equity,  as 
has  been  often  said  in  the  English  chancery, 
has  no  jurisdiction  to  give  execution  in  aid 
of  the  infirmity  of  the  law.     When  any  fact 


snits  having  the  same  object  Enright  v.  Grant, 
6  Utab.  382,  15  Pac.  268. 

The  statute  of  a  state,  which  gives  a  remedy 
for  reaching  the  property  and  estate  of  the 
judgment  debtor  and  for  the  examination  of  the 
debtor  himself  In  a  proceeding  stipplementary 
to  the  suit  In  which  the  judgment  was  obtained, 
does  not  in  any  way  affect  the  equity  jurisdic- 
tion of  the  Federal  courts.  Byrd  v.  Badger, 
McAil.  443,  Fed.  Cas.  No.  2,266 ;  Fraser  v.  Col- 
orado Dressing  &  Smelting  Co.  2  McCrary,  11, 
5  Fed.  163.  * 

The  provisions  of  f  322  of  the  Civil  Code  re- 
specting the  liability  of  stockholders  does  not 
take  away  the  right  of  the  creditors  of  a  cor- 
poration to  pursue  the  subscribers  to  the  cap- 
ital Btoek  in  equity  for  their  unpaid  suhscrip- 
Uona.    Harmon  v.  Page,  62  Cal.  448. 

See  also  Donnell  v.  Portland  &  O.  R.  Co.  73 
Me.  567,  au^a^  II. ;  Sargent  v.  Salmond,  27  Me. 
589,  infra,  VI. ;  Washington  Sav.  Bank  v.  Butch- 
en'  ft  D.  Bank,  107  Mo.  133,  17  8.  W.  644, 
<«/ni,  VII.  h. 

In  North  Carolina  the  bill  in  equity  to  enforce 
tatlsfactlon  of  a  judgment  out  of  the  property 
of  the  judgment  debtor  when  an  execution  could 
not  reach  it  has  been  abolished,  and  nothing  is 
substituted  in  its  place,  but  the  proceedings  sup- 
plemental to  the  execution  and  in  aid  of  It 
Rand  v.  Band,  78  N.  C.  12. 

Proceedings  supplemental,  established  by  the 
Code,  are  a  substitute  therefor,  and  constitute 
the  only  manner  of  obtaining  the  relief  formerly 
had  under  a  creditor's  bill.  Graham  v.  La 
Crosae  ft  li.  B.  Co.  10  Wis.  460 ;  Re  Remington, 
7  Wla  648. 

But  the  remedy  by  creditor's  bill  was  after- 
wards restored  by  chap.  303  of  the  Laws  of 
1860.  Wlnslow  v.  Dousman,  18  Wis.  456 ;  Wll- 
l>wns  V.  Sexton,  19  Wis.  42 ;  Pierce  v.  Milwau- 
kee Constr.  Co.  38  Wis.  253. 

By  the  repeal  of  the  statute  of  Colorado,  the 
proTltiona  of  the  Code  are  substituted  for  all  the 
relief  which  was  contemplated  by  the  creditor's 
bill,  and  the  action  of  the  legislature  Indicates 
a  purpose,  not  merely  to  provide  a  substitute  for 
the  former  proceeding,  but  to  make  the  new  sys- 
tem the  exclusive  remedy,  and,  since  the  adop- 
tion of  the  Code,  the  remedies  therein  provided 
for  subjecting  the  property  and  choses  In  action 
of  a  judgment  debtor  to  execution  must  be  pur- 
eed whenever  adequate  for  the  purpose ;  and  a 
bill  in  the  nature  of  a  creditor's  bill  cannot  be 
maintained  in  such  cases.  And  so  the  promise 
WL.R.A. 


of  a  purchaser  of  a  trust  estate  which  a  judg- 
ment debtor  had  conveyed  to  the  trustees,  to  pay 
the  surplus  over  his  debt  made  to  the  trustee 
at  the  time  of  the  sale  to  him,  constituted  a 
simple  contract  with  the  trustee  for  the  benefit 
of  the  cestui  que  trust  (the  judgment  debtor), 
who  could  have  maintained  an  action  In  his  own 
name  against  the  purchaser  for  its  recovery ; 
and,  this  being  so,  It  was  equally  within  the 
reach  of  his  judgment  creditor  by  statutory  pro- 
ceedlng.     Hexter  v.  Clifford,  6  Colo.  168. 

In  Hinsdale  v.  Sinclair,  83  N.  C.  343,  the 
court  said  that  a  supplemental  proceeding  was 
In  part  a  susbtltute  for  the  ca.  sa.  under  the 
former  system,  to  have  which  it  was  a  prerequi- 
site to  show  the  nonexistence  of  property  which 
could  be  reached  by  a  fl.  fa.,  and  the  existence 
of  property  which  could  not  be  reached  by  a  fl. 
fa. 

In  California  there  la  no  statute  law  providing 
for  an  action  or  suit  in  equity  to  reach  property 
of  a  judgment  debtor  after  an  execution  has 
been  returned  unsatisfied ;  and  in  Adams  v. 
Hackett,  7  Cal.  201 ;  Pacific  Bank  v.  Robinson, 
57  Cal.  520,  40  Am.  Rep.  120;  and  Staples  v. 
May.  87  Cal.  178.  25  Pac.  846,— it  was  held  that 
proceedings  supplementary  to  execution  were  In- 
tended as  a  substitute  for  a  creditor's  bill  in 
equity. 

It  would  seem  almost  superfluous  to  say  that 
all  the  cases  which  hold  that  the  remedy  In 
equity  to  reach  and  apply  assets  of  a  judgment 
debtor  to  the  payment  of  the  judgment  after 
return  of  no  property  found  has  not  been  abro- 
gated by  the  statutes  assume  that  such  remedy 
existed  previous  to  the  adoption  of  the  statute ; 
and,  therefore,  are,  at  the  least,  indirect  au- 
thorities to  the  effect  that  the  original  equitable 
jurisdiction  did  then  exist. 

V.  Statutory  remedy  lews  adequate, 

A  person  having  money  in  his  hands,  the 
property  of  a  judgment  debtor,  is  liable,  with 
the  judgment  debtor,  to  a  suit  in  equity,  in  favor 
of  the  judgment  creditor,  after  the  return  of  an 
execution  nuUa  hima,  to  reach  such  money  and 
apply  the  same  upon  the  judgment;  and  such 
creditor's  action  may  be  maintained  In  a  Fed- 
eral court  notwithstanding  an  act  by  the  state 
which  allows  a  creditor  to  sue  the  debtor  of  his 
debtor,  as  the  remedy  in  chancery,  where  all 
parties  may  be  brought  before  the  court,  is  more 
complete  and  adequate,  as  the  sum  actually  due 
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giving  equitable  Jurisdiction  intervoies  in 
the  transactions  between  creditor  and  debt- 
or, such  a  fact  becomes  a  foundation  of  relief 
in  this  court;  but  in  any  ordinary  case,  free 
from  fraud  or  injustice,  the  execution  of  the 
judgment  and  the  methods  of  compelling 
satisfaction  are  conilned  to  the  courts  of 
law.  When  a  creditor  comes  to  this  court 
for  relief,  he  must  come,  not  merely  to  ob- 
tain judgment  or  satisfaction  of  a  judgment, 
but  he  must  present  facts  which  form  a  case 
of  equitable  jurisdiction.  He  must  show 
that  the  debtor  has  made  some  fraudulent 
disposition  of  his  property,  or  that  the  case 
stands  infected  with  some  trust,  collusion, 
or  injustice,  against  which  it  is  the  province 
of  this  court  to  give  relief.  In  such  cases 
this  court  has  jurisdiction,  not  for  the  pur- 


pose of  giving  a  species  of  execution  which 
the  courts  of  law  ^o  not  afford,  but  for  the 
purpose  of  giving  relief  in  the  particular 
cases  allotted  to  its  jurisdiction;  and  when 
the  cause,  by  reason  of  such  facts,  is  prop- 
erly here,  the  court  proceeds,  upon  all  the 
circumstances  of  the  case,  to  give  final  and 
equitable  relief.  .  .  .  When  it  is  said 
that  a  debtor  may  now  convert  all  his  effects 
into  stocks,  credits,  or  other  things  in  ac- 
tion, and  may  in  his  own  name,  or  the  name 
of  a  friend,  hold  his  property  in  these  forms, 
in  defiance  of  his  creditors,  our  laws  are  re- 
proadied  by  a  vague  assertion  which  is 
partly  true  and  is  to  a  much  greater  extent 
erroneous.  All  conveyances  made  to  de- 
fraud creditors  are  void  both  in  law  and 
equity.     When  the  fraud  appears  to  a  court 


may  be  there,  in  such  cases,  ascertained  with 
more  certainty  and  facility.  United  States  v. 
Uowland.  4  Wheat  108,  4  L.  ed.  520. 

Whenever  it  appears  that  the  remedy  by  bill 
In  equity  to  reacb  a  chose  in  action  ia  more  ef- 
fectual,  adequate,  and  complete  than  a  statutory 
proceedlDg,  the  equity  action  may  be  maintained. 
Baxter  y.  Moses.  77  Me.  405,  62  Am.  Rep.  783,  1 
Atl.  350. 

See  also  Feldenheimer  v.  Tressel,  6  Dale.  205, 
43  N.  W.  94,  supra,  IV. ;  Thompscm  v.  Nixon,  3 
Bdw.  Ch.  457,  infra,  VII.  c ;  Geist  v.  St  Louis, 
160  Mo.  043,  67  S.  W.  700,  infra,  X. 

VI.  Ewistenoe  of  legal  remedy. 

In  McGough  v.  Insurance  Bank,  2  Oa.  151, 40 
Am.  Dec.  382,  the  plaintiffs  had  recovered  a 
Judgment  against  the  bank,  and  execution  there- 
on had  been  returned  nulla  bona.  The  defendant 
bank  had  obtained  Judgments  against  a  third 
party,  and  executions  thereon  bad  been  levied  on 
a  large  amount  of  the  latter' s  property.  The 
plaintiffs  had  caused  summons  of  garnishment  to 
be  issued  and  served  on  the  third  party  requir- 
ing him  to  answer  what  he  was  indebted  to  the 
bank,  and  afterwards  filed  a  bill  in  equity  al- 
leging that  they  were  advised  that  the  garnish- 
ment remedy  was  ineffectual  for  the  protection 
of  their  rights,  and  that  it  would  not  arrest  the 
progress  of  the  executions  against  the  garnishee 
in  favor  of  the  bank,  and  that  the  bank  was  in- 
solvent, and  would,  if  it  collected  the  money 
due  it  from  the  garnishee,  apply  it  to  liens  hav- 
ing no  priority,  over  those  of  the  plaintiffs.  A 
demurrer  to  the  bill  was  sustained  upon  the 
ground,  among  others,  that  the  bill  charged  no 
issuable  facts  which  would  Justify  the  interpo- 
sition of  equity  to  control  the  legal  rights  of 
the  bank  over  its  assets.  The  subject  under 
consideration  was  not  properly  considered,  but 
the  inference  seems  to  run  through  the  opinion 
that,  but  for  the  right  of  the  plaintiffs  to  the 
garnishment  process,  they  might  have  reached 
the  Judgments  belonging  to  their  Judgment  debt- 
or in  equity. 

Where,  by  virtue  of  a  statute  of  garnishment, 
choses  in  action  may  be  reached  in  a  proceeding 
therefor,  a  Judgment  creditor,  after  return  of 
no  property  found,  cannot  maintain  an  action 
In  equity  to  subject  such  choses  In  action  to  the 
payment  of  the  Judgment  Cargill  v.  Koontse 
Bros.  80  Tex.  380,  24  U  B.  A.  183,  22  &  W. 
1015,  26  S.  W.  13. 
03L.  R.  A. 


If  an  equitable  attachment  for  a  debtor's 
property  is  prohibited  by  statute,  the  property 
cannot  be  reached  in  equity  and  the  sut- 
ute  avoided  merely  by  a  change  In  the 
form  of  proceedings.  A  suit  in  equity 
to  reach  and  apply  property  consistise 
of  a  chose  in  action  to  the  satisfaction  of 
the  Judgment  after  return  of  no  property  found 
cannot  be  maintained,  either  under  the  general 
equity  Jurisdiction,  or  under  a  statute  which 
permits  such  suit  in  case  the  property  "canoot 
be  come  at  to  be  attached  or  taken^lMi  execution 
in  a  suit  at  law,**  where  the  property  is  in  its 
nature  attachable  by  a  trustee  process,  but  can- 
not be  attached  in  the  particular  caae  because 
of  a  statute  prohibiting  the  collecting  of  that 
particular  kind  of  debt  by  attachment,  "eitber 
by  trustee  process  or  otherwise.*'  Venable  t. 
Rickenberg,  152  Mass.  04,  8  L.  B.  A.  023,  24  N. 
B.  1083. 

Where  a  Judgment  debtor,  for  the  purpose  of 
defrauding  his  creditors,  gave  certain  notes  of 
a  third  party  to  his  son,  who  afterwards  ex- 
changed them  with  the  third  party  for  notes 
made  payable  to  the  son,  an  action  may  be  mahi- 
tained  by  the  Judgment  creditor  against  the 
Judgment  debtor,  his  son,  and  the  maker  of  tbe 
notes,  to  apply  the  amount  of  the  notes  in  pay- 
ment of  the  Judgment,  notwithstanding  the  sUt- 
ute  of  garnishment,  the  latter  not  being  appro- 
priate or  available  because  the  apparent  cred- 
itor of  the  maker  of  the  notes  was  the  son. 
Bowling  V.  Amis,  58  Oa.  400. 

See  Harmon  v.  Page,  02  Cal.  448,  mpra,  IT., 
and  infra,  VII.  b. 

VII.  Bffeot  of  discharge  from  imprisonment  un- 
der insolvent  law.  ' 

In  some  of  the  cases  in  this  note  the  court 
or  Judge  has  given  as  a  reason  for  holding  that         | 
equity  would  reach  a  chose  in  action  after  re-         i 
turn  of  no  property  found,  that,  within  the  Jarls- 
dictlon  of  the  court,  imprisonment  for  debt  hid         i 
been  abolished,  and  that  because  of  such  alwll-         | 
tion  the  legal  remedy  to  force  a  Judgment  debtor 
to  apply  his  choses  in  action  In  payment  of  the 
Judgment  was  lost,  and  that,  acting  upon  the 
well-known  general  rule  that  where  the  law  is 
deficient  equity  will  supply  a  remedy,  the  eqaita- 
ble  remedy,  which  might  not  have  existed  be- 
fore the  abolition  of  the  imprisonment  for  debt, 
arose  Immediately  upon  the  happening  of  that 
occurrence. 
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of  law,  the  oonyeyance  Is  there  adjudged 
Toid.  When  such  a  fraud  is  presented  to 
this  court,  it  .is  of  equitable  jurisdiction; 
and  the  property  of  the  debtor,  fraudulently 
transferred,  is  subject  to  the  satisfaction  of 
his  debts,  in  favor  of  a  creditor  complain- 
ing of  the  fraud.  ...  In  all  such  cases 
this  court  vacates  the  fraud,  sets  aside  the 
conveyance  in  trust,  and,  acting  bath  upon 
the  debtor  and  his  la'ustee,  it  does  complete 
justice  to  the  creditor.  Thus  the  jurisdic- 
tion of  this  court  reaches,  and  reaches  ef- 
fectually, those  cases  of  fraudulent  convey- 
ances and  assignments  in  tnut  which  form 
the  great  and  most  vexatious  impediment  in 
the  course  of  justice  between  creditor  and 
debtor.  .  .  .  But  this  court  has  no  power 
to  cause  stocks,  credits,  and  rights  of  action 


held  by  a  debtor  without  fraud  to  be  sold 
or  converted  into  money,  or  to  be  transferred 
to  the  creditor,  or  to  be  applied  to  the  pay- 
ment of  debts.  The  English  courts  of  equity 
have  never  exercised  any  power  like  that 
now  proposed  over  the  rights  of  a  ddbtor; 
and  it  is  certain  that  no  such  power  has 
ever  been  exercised  by  any  court  in  this 
state.  But  it  is  said  that  a  failure  of  jus- 
tice must  take  place  if  such  a  jurisdiction 
should  not  be  exercised  by  some  of  our 
courts  of  justice.  How,  it  is  asked,  is  all 
that  class  of  personal  effects  consisting  in 
stocks,  credits,  and  property  in  action  in 
various  forms, — a  class  of  property  which, 
in  this  community,  is  very  great, — ^to  be  sub- 
jected to  the  payment  of  debts?  That  such 
property  should  be  made  subject  to  the  pay- 


See  remarks  and  cases  on  this  particular  sub- 
ject in  9upra,  II. 

On  \h\n  subject  Chancellor  Sanford  in  Dono- 
van V.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec.  531» 
9upra^  II.,  says:  "The  execution  against  the 
person  was  a  method  of  coercion  intended  to 
bring  forth,  for  the  satisfaction  of  the  judg- 
ment, all  such  eifects  of  the  debtor  as  could  not 
be  subjected  to  other  executions;  and  it  was  a 
powerful  remedy.  That  remedy  has  been  grad- 
ually relaxed  by  the  legislature  until  it  has  near- 
ly lost  its  efficacy ;  and,  while  this  great  change 
respecting  execution  against  the  person  has  been 
made,  the  rules  concerning  executions  against 
property  have  remained  without  alteration. 
Thus,  the  Imprisonment  of  the  debt<^  as  a  rem- 
edy has  been,  in  effect,  taken  away ;  no  effectual 
method  of  execution  against  his  property  in  ac- 
tion has  been  substituted;  and  this  change  in 
our  laws  has  been  made  by  the  legislature  it- 
self." He  admitted  that  the  judgment  creditor 
needed  a  remedy  in  place  of  the  one  thus  taken 
away,  but  claimed  that  it  must  be  suppfied  by 
the  legislature,  and  not  by  the  extension  by  a 
court  of  equity  of  its  jurisdiction  beyond  its  le- 
gitimate limits. 

In  an  action  by  judgment  creditors  who  had 
sued  out  a  fieri  facias  '  upon  their  jadgment 
against  the  goods,  etc.,  of  their  judgment  debtor, 
which  they  lodged  with  the  sheriff  of  Middlesex 
and  took  a  warrant  to  levy  their  debt  and  dam- 
ages out  of  the  legacy  left  the  judgment  debtor 
in  the  hands  of  an  executor,  which  the  latter 
refused  to  pay,  as  the  plaintiffs  could  not  levy 
the  same  on  the  legacy  in  the  executor's  hands, 
or  compel  him  by  law  to  pay  the  same,  or  dis- 
cover the  assets  that  were  liable  to  pay  it,  or 
stay  the  judgment  legatee  from  receiving  the 
money  till  he  should  pay  the  debt  They 
brought  their  bill  for  an  injunction  against  the 
latter  to  restrain  him  from  receiving  it,  and 
that  the  executor  might  either  admit  assets  to 
satisfy  so  much  of  the  legacy  as  the  plaintiffs* 
debt  amounted  to,  or  account  for  the  real  and 
personal  estate  of  the  testator  and  pay  the  plain- 
tiffs' debt  thereout  The  judgment  upon  which 
the  bill  was  filed  had  been  rendered  after  a  plea 
by  the  defendant  that  he  had  been  discharged 
after  he  had  surrendered  himself  to  prison  under 
the  act  for  the  relief  of  insolvent  debtors,  which 
plea  had  been  accepted  by  the  plaintiffs,  and 
judgment  taken  by  them  against  his  lands,  ten- 
ements, goods,  and  chattels.^  The  fi.  fa.  in  this 
case  had  not  been  returned  nulla  hona,  but  what 
63L.  R.  A. 


the  court  held  in  order  to  sustain  the  action, 
namely,  that  as,  by  reason  of  the  discharge,  the 
plaintiffs  could  not  force  the  judgment  debtor, 
by  imprisonment  in  execution,  to  apply  hts 
choses  in  action  to  the  satisfaction  of  their 
debt,  equity  would  step  in  and  make  such  appli- 
cation,— would  be  applicable  to  a  case  where  the 
execution  has  been  so  returned.  Edgell  v.  Hay- 
wood, 3  Atk.  352.  The  lord  chancellor  (Lord 
Hardwicke)  said :  "But,  as  to  choses  in  action, 
according  to  the  general  rules  of  this  court, 
they  are  not  liable  to  executions,  not  for  the. 
reasons  given  by  the  defendant's  counsel,  but  be- 
cause the  court  takes  notice  that  the  creditor 
has  a  method,  by  the  ordinary  rules  of  law, 
either  by  compelling  satisfaction,  by  seizing  the 
person,  or,  where  that  cannot  be  taken^  by  pro- 
ceeding to  an  outlawry,  and  taking  the  lands  as 
well  as  effects,  by  a  oapias  utlagaium,  which, 
though  a  proceeding  by  the  Crown,  and  at  first 
a  matter  of  grace,  yet  now  is  the  ordinary  course 
of  proceeding  in  the  King's  court  of  revenue, 
where  grants  of  such  things  to  creditors  are 
constantly  given,  and  that  has  been  the  chief 
ground  upon  which  this  court  has  proceeded  in 
denying  a  specific  remedy." 

In  Otley  v.  Lines,  7  Price,  274,  the  plaintiff 
filed  a  bill  for  a  discovery  and  relief,  and 
prayed  an  injunction  to  restrain  one  defendant, 
an  executrix,  from  paying  over  to  the  other  de- 
fendant the  latter' 8  share  of  the  residue  of  the 
testator's  personal  estate  bequeathed  to  him, 
that  the  executrix  might  be  ordered  to  pay 
thereout  the  debt  due  to  the  plaintiff  from  the 
legatee.  The  bill  stated  that  the  legatee  had 
been  discharged  under  the  then  existing  in- 
solvent act,  being  at  that  time  indebted  to  the 
plaintiff's  intestate,  on  a  judgment  recovered  a 
considerable  time  before,  and  in  other  sums ; 
and  that  the  plaintiff,  as  administratrix  of  her 
husband,  had  taken  all  such  means  as  were  fur- 
nished by  law  to  obtain  payment  out  of  the  ef- 
fects of  which  the  insolvent  had  become  pos- 
sessed since  his  discharge.  A  demurrer  to  the 
bill  was  allowed  by  the  court  of  exchequer,  the 
chief  baron,  in  delivering  the  opinion,  stating 
that  there  was  nothing  to  assimilate  the  plain- 
tiff's case  to  that  of  Bdgell  v.  Haywood,  8  Atk. 
352,  aupra;  that  that  was  a  case  of  very  par- 
ticular circumstances,  whereas  this  is  simply  a 
bill  filed  by  a  creditor  against  his  debtor;  that 
Lord  Hardwicke  considered  that  a  case  of  first 
impression,  and  he  relieved  on  the  ground  that 
the  plaintiff  there  was  precluded  by  the  statute 
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ment  of  the  debts  of  its  oiwner  is  not  denied. 
That  such  property  cannot  be  seized  or  t»old 
by  the  sheriff  upon  an  execution  is  the  ex- 
isting law  of  the  state.  That,  in  the  present 
state  of  our  laws,  a  debtor  sometimes  holds 
and  enjoys  this  species  of  property  while  his 
debts  remain  unpaid  may  be  true.  These 
reasons  may  show  that  the  existing  laws  are 
imperfect,  and  that  some  convenient  method 
of  subjecting  this  class  of  property  to  the 
payment  of  debts  would  be  a  desirable 
amendment;  but  they  do  not  show  that  this 
court  or  any  other  tribunal  has  power  to 
make  suoh  an  amendment.  The  argument 
so  strongly  urged,  —  that  justice  requires 
some  new  remedy  in  these  cases, — is  an  ar- 
gument to  be  addressed  to  the  legislature, 
and  not  to  the  courts  of  either  law  or  equity. 


Our  ancient  law  was  not  destitute  of  a  rem- 
edy in  such  cases.  That  law  was  intended 
and  adapted  to  compel  the  application  of  all 
the  property  of  the  debtor  to  the  discharge 
of  judgments  against  him;  and  for  that  pur- 
pose different  kinds  of  executions  were  pro- 
vided. By  executions  against  his  property 
in  possession,  that  species  of  effects  was  sub- 
jected directly  to  the  discharge  of  a  judg- 
ment; but  his  things  in  action  were  reached 
only  by  an  execution  against  his  person, 
upon  which  he  was  imprisoned  until  he 
should  satisfy  the  judgment.  The  execution 
against  the  person  was  a  method  of  coercion 
intended  to  bring  forth,  for  the  satisfaction 
of  the  judgment,  all  such  effects  of  the 
debtor  as  could  not  be  subjected  to  other 
executions;  and  it  was  a  powerful  remedy. 


from  proceeding  to  outlawry,  and  could  do  noth- 
ing without  the  assistance  of  the  court  The 
chief  haron  farther  said  that  he  did  not  find 
that  that  case  had  ever  since  been  acted  upon. 
(The  meaning  of  next  to  the  last  sentence  seems 
somewhat  opaque,  as  it  is  difficult  to  see  how  the 
plaintiff  *'wa8  precluded,"  etc.,  more  in  the  one 
case  than  the  other.  And  the  last  remark 
would  seem  to  indicate  that  the  chief  baron  did 
not  esteem  the  decision  in  Bdgeil  ▼.  Haywood,  as 
one  of  high  authority.) 

In  an  action  in  equity  brought  by  Judgment 
creditors  after  the  return  of  executions,  against 
property  unsatisfied,  and  after  the  defendant  In 
execution  had  been  discharged  as  an  insolvent 
debtor,  the  court  adopted  the  theory  of  Lord 
Hardwiolce  in  the  case  of  Bdgeil  v.  Haywood,  3 
Atlc.  352,  Bupra,  that,  where  the  remedy  pro- 
vided by  the  common  law  to  compel  the  Judg- 
ment debtor  to  apply  his  choses  in  action  to  the 
satisfaction  of  the  Judgment  is  taken  away  by 
his  lawful  discharge  from  imprisonment,  a  rem- 
edy in  equity  arises  to  supply  the  loss,  and  a 
court  of  equity  will,  on  a  bill  filed  for  the  pur- 
pose, apply  such  choses  in  action  in  satisfac- 
tion of  the  Judgment  Brown  v.  Long,  22  N.  C 
(2  Dev.  &  B.  Eq.)  188. 

In  Hough  V.  Cress,  67  N.  C.  (4  Jones  Bq.) 
295,  the  question  involved  was  not  considered, 
but  Kuffin,  J.,  who  delivered  the  opinion  in 
Brown  v.  Long.  22  N.  C.  (2  Dev.  &  B.  Eq.)  138, 
aupra,  said  that  in  that  case,  "without  deter- 
mining the  general  question  whether  equity  will 
lay  hold  of  choses  in  action,  or  equitable  inter- 
ests of  this  kind,  for  the  satisfaction  of  JudJ^ 
ment  debts,  the  court  held  that  it  would,  at 
least,  do  so  when  the  debtor,  having  been  once 
discharged  from  the  debt  as  an  insolvent,  could 
not  be  arrested  on  a  second  ca.  sa.'* 

The  effect  of  the  act  of  the  legislature  which 
takes  from  creditors  the  right  to  have  execution 
by  writ  of  capias  ad  satisfaciendum  is  to  orig- 
inate a  Jurisdiction  In  equity  by  which  debtors 
will  be  compelled  to  apply  legal  choses  in  action 
to  the  discharge  of  their  debts.  This  Jurisdic- 
tion rests  on  the  ground  that  there  would  other- 
wise be  a  failure  of  Justice.  Wherever  there  Is 
a  right  there  is  a  remedy,  and.  if  a  party  be 
remedilees  at  law,  It  is  the  province  of  courts 
of  equity  to  give  relief.  Hook  v.  Fentress,  62 
N.  C.(Phill.  Bq.)  229;  Powell  v.  Howell,  63 
\    C    283 

In  Verdier  v.  Foster,  4  Rich.  Bq.  227,  the 
court  affirmed  the  Judgment  of  the  chancellor  to 
C3  L,  R.  A. 


the  effect  that  the  discharge  of  an  insolvent 
debtor  under  the  prison  bound  act  exempts  his 
body  from  arrest,  but  his  subsequently  acquired 
property  is  still  liable  for  the  debt,  and  visible 
or  tangible  property  thus  acquired  is  liable  to  be 
taken  under  a  fieri  facias  for  the  satisfaction  of 
the  debt,  but  that  choses  in  action  and  equities 
cannot  be  reached  by  this  process ;  and,  as  they 
cannot  be  reached  by  a  ca.  sa.  on  account  of  the 
exemption  arising  from  the  discharge,  it  follows 
that  they  can  only  he  reached  by  the  Interven- 
tion of  a  court  of  equity ;  and,  where  there  are 
choses  in  action  or  equities,  a  resort  to  equity 
Jurisdiction  would  not  only  be  proper,  but  would 
in  fact  be  the  only  effectual  means  of  relief. 

According  to  the  principles  which  governed 
courts  of  equity  prior  to  the  passage  of  any  law 
providing  for  the  discharge  of  a  debtor  from 
prison  upon  taking  the  oath  of  an  Insolvent 
debtor,  no  bill  could  be  sustained  In  equity, 
merely  to  subject  the  debtor's  choses  in  action 
to  the  satisfaction  of  any  debt  owed  by  him. 
M'B^erran  v.  Jones,  2  Lltt.  (Ky.)  219.  The  court 
said  that,  if  such  a  bill  could  be  sustained  since 
the  passage  of  the  laws  relating  to  insolvent 
debtors,  it  must  be  after  the  debtor  had  been 
discharged  from  prison  under  those  laws. 

In  Sargent  v.  Salmond,  27  Me.  539,  after  re- 
citing the  provision  of  the  statutes  of  Maine 
(Rev.  Stat  chap.  148,  ff  25,  29)  that  a  debtor 
arrested  in  execution  should  not  escape  perpet- 
ual imprisonment  tmless  he  should  make  disclos- 
ure concerning  his  estate  and  the  effects  and  the 
disposal  thereof;  and,  if  It  should  appear  that 
he  possessed,  or  had  under  his  control,  any  bank 
bills,  notes,  accounts,  bonds,  or  other  contracts, 
so  much  of  the  same  as  might  be  necessary  to 
discharge  the  debt  and  costs  could  be  appropri- 
ated for  that  purpose, — said  that  it  could  not  be 
believed  that  It  was  the  design  of  the  statute  to 
afford  in  no  case  any  other  mode  of  redress 
than  such  as  was  contained  in  Its  provisions. 
The  court  considered  at  considerable  length  the 
authorities,  both  English  and  American ;  but  the 
case  is  not  extremely  valuable  as  an  authority, 
as  the  transfer  of  the  choses  in  action  held  by 
the  Judgment  debtor  to  the  other  defendant  were 
held  to  be  fraudulent,  which,  of  course,  would 
give  equity  Jurisdiction. 

See  also  Horn  v.  Horn,  1  Ambl.  79.  and  Cress- 
well  V.  Smith,  8  Lea,  688,  9upra.  II. 

In  Norcutt  v.  Dodd.  1  Craig  ft  P.  100.  which 
was  a  suit  in  equity  by  the  assignee  under  the 
insolvent's  debtor* s  act  to  set  aside  a  voluntary 
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That  remedy  has  heen  gradually  relaxed  by 
the  legislature  until  it  has  nearly  lost  its 
efficacy,  and,  while  this  great  change  re- 
specting execution  against  the  person  has 
been  made,  the  rules  concerning  executions 
against  property  have  remained  without  al- 
teration. Thus  the  imprisonment  of  the 
debtor,  as  a  remedy,  has  been,  in  effect, 
taken  away;  no  effectual  method  of  execu- 
tion against  his  property  in  action  has  been 
substituted ;  and  this  change  in  our  laws  has 
been  made  by  the  legislature  itself.  .  .  . 
Our  law  of  relief  against  absconding  and 
alwent  debtors  is  a  law  of  attachment.  This 
special  statute,  containing  a  system  of  pro- 
visions in  detail,  is  alone  a  sufficient  proof 
that  the  proceeding  by  attachment  can  be 
authorized  only  by  the  legislature,  and  that 


such  a  process  or  power  belongs  not  to  any 
court  of  this  state  id  virtue  of  its  general 
jurisdiction.  The  attachment  given  by  this 
statute  embraces  all  debts  due  to  the  debtor, 
is  for  the  benefit  of  all  his  creditors,  and 
is  authorized  only  against  absent,  abscond- 
ing, and  concealed  debtors.  The  legislature 
has  not  given  this  remedy  against  debtors 
residing  or  found  within  the  state,  and  sub- 
ject to  the  full  operation  of  its  general  laws. 
The  attachment  now  proposed  is  against  a 
single  debtor  of  the  judgment  debtor,  for 
the  benefit  of  the  judgment  cretulor;  and 
all  the  parties  reside  in  the  state.  Thus  it 
is  proposed  that  this  court  shall  institute 
a  new  species  of  attachment  against  debtors 
within  the  state,  a  new  method  of  justice 
in  favor  of  creditors,  differing  greatly  from 


annuity  to  which  ,the  debtor  was  entitled  under 
his  marriage  settlement,  the  lord  chancellor 
■aid  that,  this  being  an  assignment  of  a  chose 
In  action,  and  the  debtor  being  still  alive,  the 
transaction  was  not  fraadalent  nnder  the  stat- 
ute of  Elizabeth  alone.  That  the  difficulty 
which  arose  upon  the  statute  of  Elizabeth  with 
respect  to  voluntary  assignments  of  choses  in 
action  was  that,  during  the  lifetime  of  the  debt- 
or, creditors  could  not  be  said  to  be  prejudiced 
by  them,  inasmuch  as  that  species  of  property 
was  not  subject  to  be  taken  In  execution,  but 
that  after  his  death  it  was  otherwise,  because 
then  the  creditors  might  reach  all  his  personal 
property  of  whatever  kind;  and  that  the  same 
reason  applied  where  the  debtor  had  brought 
himself  within  the  operation  of  the  insolvent 
debtor's  act 

The  remedy  by  imprisonment  or  execution 
having  lost  in  a  great  degree  its  force  and  effect. 
It  Is  perfectly  reasonable  to  help  a  Judgment 
creditor  so  far  as  to  secure  to  him  the  appropria- 
tion of  the  Judgment  debt  due  .to  his  debtor ; 
such  a  Judgment  debt  being  a  liquidated  demand 
reduced  to  a  certainty.  Egberts  v.  Pemberton, 
7  Johns.  Ch.  210. 

See  also  Cresswell  v.  Smith,  8  Lea,  688, 
§upra,  II. 

Till.  Oho9e8  in  action  loithin  meaning  of  rule, 

a.  Unasaigned  dower. 

It  goes  without  saying  that  all  manner  of  in- 
debtedness and  the  evidence  thereof,  as  bills, 
bonds,  notes,  etc.,  come  under  the  general  head 
of  choses  in  action,  and,  as  has  been  seen,  stock 
and  property  in  the  funds  have  been  so  desig- 
nated ieupra,  II.).  But  there  are  other  prop- 
erty rights,  in  regard  to  which,  or  their  charac- 
ter or  the  effect  of  their  temporary  situation, 
there  has  been  a  division  of  opinion,  and  such 
are  severally  classed  under  this  division  of  the 
note. 

Where  a  bill  was  filed  by  a  Judgment  creditor, 
setting  forth  the  Judgment  at  law  against  the 
Judgment  debtor,  and  that  execution  thereon  had 
been  returned  unsatisfied ;  and  further,  that  the 
husband  of  the  defendant  had  died  Intestate 
seised  in  fee  of  certain  lands  described,  and  that 
the  defendant  was  entitled  to  her  dower  estate 
therein,  and  asked  that  such  dower  interest  be 
lubjected  to  the  payment  of  the  Judgment,  the 
court  appointed  a  receiver  with  power  to  take 
charge  of  snd  rent  out  the  property  in  question 
63  L.  R.  A. 


until,  from  the  widow's  share  of  the  rents  and 
profits,  the  Judgment  in  favor  of  the  complain- 
ants should  be  satisfied.  Davison  v.  Whittlesey, 
1  MacArth.  163. 

At  law  a  widow's  right  of  dower,  previous  to 
an  assignment  thereof,  is  not  an  estate  or  free- 
hold in  lands  of  her  deceased  husband,  but  is  a 
mere  right  or  chose  in  action  which  she  cannot, 
before  assignment  and  entry,  convey  to  a 
stranger  by  any  of  the  ordinary  modes  of  con- 
veying freehold  estates,  so  as  to  vest  the  legal 
interest  in  her  grantee.  But  in  equity,  if  the 
widow  is  in  possession,  or  is  entitled  to  an  as- 
signment of  dower  immediately,  the  want  of  a 
jnere  formal  assignment  of  dower  is  not  consid- 
ered material.  She  has  no  right,  therefore,  in 
conscience  or  In  equity,  to  deprive  her  creditors 
of  the  benefit  of  her  right  of  dower  for  the  sat- 
isfaction of  their  debts  by  continuing  in  pos- 
session with  the  heirs  and  neglecting  to  ask  for 
a  formal  assignment ;  and  such  right  of  dower 
is  such  an  Interest  as  may  be  reached  by  the  aid 
of  a  court  of  equity,  and  applied  to  the  satisfac- 
tiou  of  a  Judgment  after  the  return  of  an  exe> 
cution  at  law  unsatisfied.  Tompkins  v.  Fonda, 
4  Paige.  448. 

In  Payne  v.  Becker,  87  N.  Y.  153,  the  court, 
in  deciding  that  a  receiver  in  supplementary  pro- 
ceedings of  the  property  of  a  widow  who  had 
been  directed  by  the  order  appointing  a  receiver 
to  assign  all  her  property  and  rights  to  him,  and 
who  had  assigned  to  him  her  right  of  dower  in 
certain  real  property  hitherto  not  assigned  to 
her,  might  maintain  an  action  to  have  such 
dower  admeasured,  said  that  the  common  law 
secured  to  the  widow  dower  for  her  sustenance 
and  the  sustenance  and  education  of  her  chil- 
dren. But,  although  in  modern  times  the  right 
had  been  enlarged,  and  was  confirmed  by  stat- 
ute, the  humane  object  of  its  allowance  might 
be  defeated  by  her  imprudence,  and  the  right 
itself  subjected  to  the  claims  of  creditors;  and 
said  that  in  Tompkhis  v.  Fonda,  4  Paige,  448, 
it  had  been  so  held,  and  that  in  that  case  the 
only  question  presentro  was  whether  a  widow's 
right  of  dower,  which  bad  never  been  demanded 
or  assigned,  could  be  reached  by  the  aid  of  a 
court  of  equity  after  the  return  of  an  execution 
unsatisfied. 

An  unasslgned  consummate  right  of  dower  is 
a  right  resting  in  action  only ;  and,  because  it 
is  so,  and  not  an  alienable  estate, — a  thing 
which  can  be  released,  not  transferred, — a  bill 
in  equity  may  be  maintained  by  a  Judgment 


«98 


Alabama  Supbbme  Coubt. 


Jun. 


any  attachment  or  any  execution  hithei-to 
known,  and  which,  however  it  may  be  recom- 
mended, has  not  yet  been  adopted  by  our 
laws.  In  several  of  the  states  of  the  Union 
there  are  laws  of  attachment  by  which  a 
creditx)r  may  sequester  or  attach,  for  his  ex- 
clusive benefit,  a  debt  due  to  his  debtor; 
and  it  is  said  that  these  laws  are  useful  and 
efficacious  in  promoting  the  ends  of  justice. 
But  in  all  those  states  these  attachments 
have  been  introduced  and  established  by 
special  acts  of  their  legislatures,  this  pro- 
ceeding being  unknown  equally  to  the  com- 
mon law  and  to  the  equity  of  England.  But, 
while  the  attachment  of  the  debt  due  to  a 
debtor  for  the  benefit  of  the  creditor  insti- 
tuting the  suit  is  a  proceeding  imknown  to 
the    general    system    of    English    law    and 

creditor  to  obtain  the  appointment  of  a  receiver 
and  the  histitution  of  measures  whereby  this 
inalienable  possession,  which  is,  nevertheless, 
a  substantive,  consummate  right,  may  be 
changed  into  a  property  capable  of  transfer  by 
deed,  and  may  thus  be  sold  so  that  the  proceeds 
thereof  may  be  applied  in  payment  of  the  judg- 
ment, of  which  the  complainant  has  been  un- 
able to  obtain  satisfaction  by  any  proceeding 
or  execution  known  to  courts- of  law.  Thomp- 
son V.  Marsh,  61  111.  App.  269. 

An  unassigned  right  of  dower  is  a  chose  in 
action,  and  as  such  may  be  reached  by  a  Judg- 
ment creditor  after  return  of  no  property  found, 
in  an  equity  action  for  that  purpose.  Peteflsh 
▼.  Buck.  56  111.  App.  140. 

A  widow's  right  of  dower,  unassigned,  cannot 
be  taken  on  attachment  or  execution  in  an  action 
at  law ;  Uzt,  as  it  is  a  valuable  interest  in 
property,  which  is  assignable  in  equity,  it  can 
be  reached  by  creditors  under  the  public  stat- 
utes. McMahon  v.  Gray,  160  Mass.  289,  5  L. 
B.  A.  748,  22  N.  E.  923. 

An  unasBlgned  right  of  dower,  being  a  chose 
in  action,  may.  be  reached  in  a  creditor's  suit 
Stewart  v.  McMartin,  5  Barb.  438. 

Unassigned  dower  is  a  chose  in  action,  which 
may  be  subjected  to  a  Judgment  after  execution 
returned  unsatisfied.  Boltz  v.  Stols,  41  Ohio  St. 
540.  This  decision  was  under  Rev.  Stat.  |  5464, 
which  provides,  in  substance,  that  when  a  Judg- 
ment debtor  has  no  personal  or  real  property 
subject  to  levy  on  execution  sufficient  to  satisfy 
a  judgment,  any  equitable  interest  which  he  has 
in  real  estate,  as  mortgagor,  mortgagee,  or  oth- 
erwise, or  any  interest  he  has  in  any  claim  or 
chose  in  action  due  or  to  become  due,  shall  be 
subject  to  the  payment  of  the  Judgment  by  ac- 
tion. But  the  case  is  some  authority  for  say- 
ing that  whenever  the  equitable  rule,  that 
choses  in  action  may  be  subjected,  prevails,  such 
claim  for  dower  may  be. 

An  action  In  equity  cannot  be  maintained  to 
reach  and  apply  unassigned  dower,  due  to  a 
widow,  to  the  payment  of  a  Judgment  against 
her.  Harper  v.  Clayton,  84  Md.  346,  35  L.  R.  A. 
211,  35  Atl.  1083.  The  reason  assigned  was 
that  such  unassigned  right  of  dower  was  a  chose 
in  action  which  could  not  be  reached  on  execu- 
tion, and  that.  In  the  absence  of  statutory  pro- 
vision, the  rule  was  that  equity  would  not  en- 
tertain Jurisdiction  to  reach  and  apply  the  same 
in  satisfaction  of  such  a  Judgment  The  court 
adopted  the  rule  laid  down  by  Lords  Thurlow, 
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equity,  it  is  fully  established  in  the  dty  of 
London  under  the  name  of  the  cnstom  of 
foreign  attachment^  and  it  there  takes  place 
in  a  local  court  of  ppecial  juriadiction.  Thus 
stand  both  the  general  law  and  the  excep- 
tion to  it  in  England ;  and  equity  has  never 
altered,  but  has  always  followed,  the  gen- 
eral law.  The  court  is  now  for  the  first 
time  asked  to  do  what,  in  England,  is  done 
only  in  London,  by  a  special  custom  of  that 
city;  what  in  other  states  of  this  Union  is 
done  only  under  the  provisions  of  special 
statutes;  and  what  in  this  state  has  never 
yet  been  done  or  authorixed  by  any  law. 
.  .  .  Under  the  Constitution,  the  course  of 
common  law,  the  trial  by  jury,  and  the  sys- 
tem of  equity  must*  all  be  maintained  in 
their  respective  spheres  of  operation.     If 


Manners,  and  Eldon,  and  reprobated  the  doe- 
trine  of  Chancellor  Kent  in  Bayard  v.  Hoffman, 
4  Johns.  Cb.  450,  and  approbated  that  laid  dovn 
in  Donovan  v.  Finn,  Hopk.  Ch.  59.  14  Am.  Dec. 
531 ;  Buford  v.  Buford,  1  Bibb,  305,  and  Greene 
V.  Keene,  14  B.  I.  388,  51  Am.  Rep.  400,  supra, 
IL 

And  in  Maxon  v.  Gray,  14  B.  I.  641,  the  same 
court,  within  a  year  of  the  decision  of  Greene 
V.  Keene,  14  R.  1.  388,  51  Am.  ftep.  400,  Mpni, 
II.,  held  that  dower  of  a  widow  before  assign- 
ment, being  a  mere  chose  in  action,  could  not  be 
subjected  to  a  Judgment  debt  In  equity,  and  re- 
marked, in  conclusion,  that  *'  the  argument  con- 
cerning the  hardship  which  must  result  to  cred- 
itors, unless  choses  In  action  can  be  reached  for 
the  payment  of  debts  is  to  be  addressed  to  the 
legislature,  rather  than  the  court." 

b.    Debt  due  corporation  for  unpaid  9toek, 

A  bill  by  a  Judgment  creditor  to  subject  to 
the  payment  of  a  Judgment  equitable  assets  of 
a  corporation,  which  alleges  that  the  assets 
consist  of  unpaid  subscriptions  for  stock,  and 
property  fraudulently,  conveyed,  and  makes  the 
subscribers  for  stock,  and  the  trustees  and  par- 
chasers  under  the  deed  alleged  to  be  fraudulent 
parties,  Is  not  multlfarioua  Allen  v.  Mont- 
gomery R.  Co.  11  Ala.  487.  This  was  the  pohit 
decided  in  the  case,  but,  as  will  be  seen,  unpaid 
subscriptions  for  stock  are  debts  owing  to  the 
corporation,  and  the  case  would  seem  to  be  an 
authority  to  the  effect  that  such  debts  may  be 
reached  to  apply  on  the  Judgment. 

In  the  above  case  Judgment  creditors  of  a  rail- 
road company  were  suing  to  obtain  payment  of 
their  judgments  by  proceedings  against  the 
stockholders  for  thetr  unpaid  shares  of  stock 
and  against  its  vendee  for  the  proceeds  of  prop- 
erty alleged  to  have  been  fraudulently  conveyed 
to  him,  and  the  bill  was  held  not  to  be  sobject 
to  the  objection  of  multifariousness.  The  court 
8ald :  '*  The  object  of  the  bill  Is  to  reach  the 
equitable  assets  of  the  corporation  In  satisfa^ 
tion  of  the  complainant's  Judgment  at  law. 
These  assets,  it  seems,  are  supposed  to  be  of  tvo 
sorts :  (1)  Those  arising  from  the  right  of  the 
corporation  to  call  In  its  unpaid  stock ;  and  (2) 
those  which  may  be  produced  by  setting  aside 
the  alleged  illegal  conveyance.  Now,  if  this  in 
true,  the  stockholders  have  no  concern  with  tl^ 
allegations  which  affect  the  deed ;  but,  suppos- 
ing the  unpaid  subscription  and  the  property 
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the  existing  difficulty  in  these  cases  jtrises 
from  the  rule  of  law  that  stocks,  credits, 
and  rights  of  action  cannot  he  sold  by  the 
sheriff,  is  that  rule  salutary,  since  the  rem- 
edy by  imprisonment  of  the  debtor  has  been 
so  greatly  relaxed?  If  some  new  proceed- 
ing by  way  of  atta<^ment  or  execution 
against  the  rights  in  action  of  a  debtor  is 
requisite,  on  what  courts  or  officers  shall 
such  a  power  be  conferred?  And  in  what 
cases,  and  under  what  regulations,  shall  it 
be  exercised?  But  I  forbear  to  pursue  these 
inquiries  and  reflections;  and  these  are  sug- 
gested merely  to  show  the  magnitude  of  the 
innovation  now  proposed.  Should  this  court 
take  cognizance  of  these  cases,  they  would 
form  a  chapter  of  jurisdiction  far  more 
ample  than  any  one  which  it  now  possesses. 


and  the  assumption  would  be  a  bolder  stride 
of  power  than  was  ever  made  by  the  English 
chancery  in  any  single  age.  The  maxim 
which  teaches  us  that  a  judge  should  am- 
plify his  own  jurisdiction  has  no  place  in 
our  institutions.  The  utility  of  this  court, 
so  important  in  the  general  structure  of 
our  system,  will  be  best  consulted  and  pre- 
served by  preserving  its  jurisdiction  within 
the  limits  which  are  now  established.  My 
views  of  this  question  terminate  in  the  fol- 
lowing results :  ( 1 )  The  cases  of  authority 
in  which  relief  has  been  given  to  judgment 
creditors  were,  in  themselves,  cases  of  equi- 
table jurisdiction,  involving  fraud  or  trust, 
or  seeking  to  subject,  to  the  satisfaction  of 
a  judgment,  property  in  itself  liable  to  ex- 
ecution, by  removing  a  conveyance  wiiieh 


conveyed  to  be  assets  of  the  company,  the  cred- 
itor bas  the  risrht  to  pursue  them  as  such,  and 
Is  entitled  to  the  aid  of  a  court  of  equity  to  re- 
move the  •bstructloDS  which  prevent  him  from 
doini?  so." 

Stockholders  who  have  not  paid  In  the  whole 
amount  of  the  stock,  subscribed  and  owned  by 
them  stand  in  the  relation  of  debtors  to  the  cor- 
poration for  the  several  amounts  due  by  each 
of  them,  and  chancery  has  original  Jurisdiction, 
at  the  suit  of  a  corporation  creditor,  to  force 
the  payment  by  such  stockholders  of  their  sub- 
scription to  its  capital ;  and  a  judgment  creditor 
of  such  corporation,  after  Judgment  and  return 
of  no  property  found,  may  proceed  In  equity 
against  the  choses  In  action  of  the  insolvent  cor- 
poration, and,  for  that  purpose,  may  maintain 
an  equity  action  against  the  delinquent  sub- 
scribers to  the  capital  stock  of  the  corporation 
to  recover  the  balance  due  from  them  upon  their 
subscriptions  to  such  stock.  Ogllvle  v.  Knox 
Ins.  Co.  22  How.  380,  16  L.  ed.  349 ;  Hatch  v. 
Dana,  101  U.  S.  205,  25  L.  ed.  885. 

These  cases  would  appear  to  be  the  antitheses 
of  Hall  v.  Hekdebson. 

In  Curran  v.  Arkansas,  15  How.  804,  14  L. 
ed.  705,  It  was  stated  that  the  state  of  Arkansas 
was,  by  the  charter  of  the  bank  of  the  state  of 
Arkansas,  designed  to  be,  and  was,  Its  sole 
stockholder,  and  it  was  held  that  the  plaintiff, 
who  had  recovered  Judgments  against  the  bank 
for  unredeemed  circulating  bills  upon  which  ex- 
ecutions have  been  returned  unsatisfied,  might 
maintain  an  action  against  the  state  as  a  stock- 
holder, to  recover  sufficient  of  the  amount  which 
remained  due  from  it,  as  such  stockholder,  to 
the  bank  to  satisfy  the  plaintiff's  Judgments. 

Without  the  aid  of  any  statute,  the  unpaid 
subscriptions  to  the  capital  stock  constitute  a 
fond  available  to  creditors  who  are  unable  to 
make  their  demands  from  the  corporation 
debtor,  and  equity  will  lend  Its  aid  to  enforce 
payment  for  the  benefit  of  creditors.  Raskins 
T.  Harding,  2  Dill.  106,  Fed.  Cas.  No.  6,106. 

An  unpaid  stock  subscription  is  a  right ;  and, 
where  a  debtor  has  such  a  right,  and  does  not 
choose  to  exercise  it,  equity,  at  the  Instance  of 
creditors,  will  exercise  it  for  him.  Marsh  v. 
Burroughs,  1  Woods,  463,  Fed.  Cas.  No.  0,112. 

And  10,  one  havbig  a  Judgment  against  a 
hank,  execution  upon  which  has  been  returned 
unsatisfied,  may  maintain  an  action  against  de- 
linquent subscribers  to  the  stock  of  the  bank 
for  the  purpose  of  compelling  payment  of  the 


debt  thus  owing  to  the  bank,  and  having  the 
same  applied  to  the  satisfaction  of  the  Judg- 
ment.   Ibid, 

Llghtfoot  V.  Planters'  Bkg.  Co.  68  Ga.  186, 
was  an  action  against  the  corporation  In  which 
it  was  asked  that  certain  stockholders  who  had 
not  paid  in  full  their  subscriptions  might  be 
made  parties  defendant,  and  be  required  to  set- 
tle the  balance  due  on  their  subscriptions.  One 
of  such  stockholders  defended,  and  put  in  an 
answer  in  the  nature  of  a  cross  bill  alleging  that 
two  actions  at  law  had  been  commenced  against 
him  by  the  corporation  for  the  same  subscrip- 
tion, and  asked  that  such  actions  be  enjoined 
and  he  be  allowed  to  present  his  defense  in  the 
equity  action.  In  the  consideration  of  the  case 
there  does  not  appear  to  have  been  any  ques- 
tion, made  either  by  counsel  or  court,  of  the 
right  of  the  plaintiffs  to  bring  the  action  for 
the  purpose  of  reaching  the  choses  in  action  be- 
longing to  their  debtor. 

A  subscriber  to  the  capital  stock  of  a  bank  Is 
liable  in  the  amount  unpaid  thereon  to  a  Judg- 
ment creditor  of  the  bank  whose  execution  has 
been  returned  unsatisfied.  Payne  v.  Bullard,  28 
Miss.  88,  55  Am.  Dec.  74. 

A  Judgment  creditor  of  a  corporation  may, 
after  return  of  no  property  found,  maintain  an 
action  against  the  stockholder  of  a  corporation 
to  recover  the  amount  received  by  such  stock- 
holder of  the  assets  and  property  of  the  cor- 
poration upon  a  division  of  the  same  among  the 
stockholders,  where  the  same  had  Included  the 
amount  of  its  capital  stock  distributed  to  the 
stockholders.    Bartlett  v.  Drew,  57  N.  Y.  587. 

A  stockholder  of  a  corporation,  who  has  re- 
ceived a  distributive  share  of  the  assets  of  the 
corporation  on  Its  dissolution,  is  liable  to  the 
extent  of  the  amount  so  received,  to  a  Judgment 
creditor  of  the  corporation  after  the  return  of 
an  execution  uusallsfied,  sufficient  to  satisfy  the 
Judgment,  upon  the  theory  that  the  amount  re- 
ceived In  such  distribution  is  property  of  the 
corporation,  which  should  be  applied  to  the  pay- 
ment of  its  debts.  Bartlett  v.  Drew,  4  Lans. 
444. 

In  Mann  v.  Pentz,  3  N.  Y.  415,  It  was  held 
that  the  receiver  appointed  under  the  act  pro- 
viding for  the  sequestration  of  the  property  of 
corporations  after  Judgment  in  an  action  and 
return  of  execution  unsatisfied  could  not  main- 
tain an  action  to  reach  unpaid  stock  subscrip- 
tions. The  court  then  said  :  "  It  does  not  fol- 
low, however,  that  the  creditors  have  no  remedy 
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operated  as  a  fraudulent  impediment  to  the 
execution.  (2)  This  court  has  no  power 
to  compel  the  debtor  of  a  judgment  debtor 
to  make  payment  to  the  judgment  creditor 
in  satisfaction  of  the  judgment." 

This  case  of  Donovan  v.  Finn  was  decided 
in  1823.  In  1880  it  was  published  in  14 
Am.  Dec.  5Sl  et  aeq,,  with  the  following  note 
by  Mr.  Freeman:  "It  is  doubtful,  where 
there  has  been  no  legislation  upon  the  sub- 
ject, whether,  in  the  absence  of  fraud  or  any 
other  well-known  ground  for  supporting  the 
exercise  of  its  jurisdiction,  equity  will  assist 
a  creditor  to  reach  those  assets  of  his  debtor 
which  under  no  circumstances  could  have 
been  subject  to  execution  at  law.  This  ques- 
tion has  been  most  debated  with  reference 
to  stocks  and  choaes  in  action.     Notwith- 


against  stockholders  who  haye  not  paid  up 
their  subscriptions.  The  capital  stock  of  the 
corporation  is  a  trust  fand  for  the  security  of 
Its  creditors  (Vose  t.  Grant,  16  Mass.  505 ; 
Spear  y.  Grant,  16  SCasa  0 ;  Wood  y.  Dummer, 
3  Mason,  308,  Fed.  Caa  No.  17,944 ;  Nathan  y. 
Whltlock,  9  False,  152).  In  these  cases  the 
corporations  bad  attempted  to  distribute  their 
stock  among  their  stockholders,  leaying  debts 
against  tbe  corporations  unpaid,  and  It  was  held 
that  creditors,  In  proper  suits,  might  compel 
such  stockholders  to  refund  sutDclent  to  pay 
those  debts.  Upon  the  same  principle,  when  the 
stock  has  not  all  been  paid  in,  the  delinquent 
stockholders  should  be  compelled  to  contribute 
from  the  unpaid  subscriptions  sufficient  to  pay 
such  debts.  Such  unpaid  balance  should  be 
deemed  for  this  purpose  a  portion  of  the  capital 
stock.** 

Under  I  458  of  the  Code  of  Clyll  Procedure  of 
Ohio,  an  action  may  be  maintained  to  subject 
the  chosea  in  action  of  an  insolvent  railroad 
corporation  to  the  payment  of  a  Judgment 
against  it,  where  such  choses  In  action  consist 
of  unpaid  subscriptions  to  the  capital  stock  of 
the  company,  or  other  effects  payabla  to  it  alone. 
Dunbar  y.  Harrison,  18  Ohio  St.  24. 

While  this  Is  under  the  statute,  it  is  of  some 
yalue  as  Illustrating  the  fact  that,  where  the 
original  equity  Jurisdiction  obtains,  such  un- 
paid subscriptions  may  be  subjected.  To  the 
same  effect.  Pierce  y.  Milwaukee  Constr.  Co. 
8S  Wis.  253;  Washington  Say.  Bank  y.  Butch- 
ert*  &  D.  Bank,  107  Mo.  188,  17  S.  W.  644. 

Notwithstanding  the  statute  of  Missouri  pro- 
viding that,  where  an  execution  has  been  issued 
on  a  judgment  against  a  corporation  and  re- 
turned unsatisfied,  the  Judgment  creditor  may 
have  execution  against  a  stockholder  to  the  ex- 
tent of  the  amount  of  the  unpaid  balance  of  the 
stock, — an  action  may  be  maintained  in  equity 
in  the  nature  of  a  creditor's  bill  brought  against 
the  corporation  and  the  stockholders,  the  ob- 
ject of  the  suit  being  to  satisfy  the  unpaid 
debts  out  of  the  debts  due  it  from  unpaid  sub- 
scriptions, such  fund  being  the  only  remaining 
one  of  the  Insolvent  corporation.  Washington's 
8a v.  Bank  v.  Butchers*  &  D.  Bank,  107  Mo.  183, 
17  S.  W.  644. 

Where  stock  of  a  corporation  Is  Irregularly 
Issued  to  several  persons,  upon  which  no  pay- 
ments are  made,  and  which  is  afterwards  sold 
by  the  recipients,  the  latter  are  severally  liable. 
In  an  equity  suit  brought  by  a  Judgment  cred- 
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standing  a  contrary  opinion  expressed  by 
some  very  eminent  American  jurists,  we 
judge  that  the  weight  of  the  authorities  is 
in  support  of  the  Tiew  that  «quity  has  no 
power  in  ordinary  eases  to  compel  the  ap- 
propriation of  choses  in  action  to  the  pay- 
ment of  their  owner's  debts.  Watkina  y. 
Doraeit,  1  Bland  Ch.  533;  Stewart  v.  Eng- 
lish, 6  Ind.  176;  Wallace  v.  Lawyer,  54  Ind. 
501,  23  Am.  Rep.  661 ;  M'Ferran  ▼.  /ones,  2 
Litt.  (Ky.)  219;  Dundae  ▼.  Dutena,  1  Yes. 
Jr.  196;  Nantes  v.  Oorrook^  9  Yes.  Jr.  188; 
Rider  v.  Kidder,  10  Yes.  Jr.  368;  Qrogan  y. 
Ooohe,  2  Ball  k  B.  233." 

Another  able  and  exhaustive  opinion  on 
this  subject  was  delivered  by  the  supreme 
court  of  Rhode  Island  (1884)  in  the  case  of 
Greene  v.  Keene,  14  R.  I.  388,  51  Am.  Bep. 


iter  of  the  corporation  after  return  of  an  exe* 
cutlon  unsatisfied,  to  the  amounts  received  by 
them  respectively  on  such  sales.  Hickllng  v. 
Wilson,  104  III.  68. 

A  Judgment  creditor  of  a  corporation,  who 
has  caused  an  Ineffectnal  execution  to  Isfue 
against  the  corporatlon,-T-the  Judgment  debt- 
or,— ^may  institute  an  action  in  equity  against 
the  corporation  and  Its  stockholders  to  enforce 
payment  out  of  snch  assets  as  the  corporation 
may  possess  not  accessible  to  the  ordinary  pro- 
cess of  law,  and  especially  out  of  the  sums  doe 
for  unpaid  stock.  Bronson  v.  Wilmington  N.  C 
L.  Ins.  Co.  85  N.  C  411. 

An  action  may  be  maintained  by  a  Judgment 
creditor  of  a  corporation  after  the  return  of  aa 
execution  unsatisfied,  to  compel  the  stockhold- 
ers of  the  corporation  to  pay  a  sufficient  amount 
of  unpaid  subscriptions  to  the  capital  stock  to 
satisfy  the  Judgment.  Ward  v.  Grlswoldvlllt 
Mfg.  Co.  16  Conn.  593. 

Where  the  charter  of  a  corporation  provided 
that  the  affairs  thereof  were  to  be  managed  bj 
fourteen  directors,  a  majority  of  whom  was  to 
constitute  a  board,  and  such  board  decided  that 
the  stock,  if  any,  which  should  not  be  sub- 
scribed for,  should  be  assumed  by  the  directors 
for  the  apportionment  of  the  public,  one  of  sncb 
dlri^ctors,  who  gave  his  note  to  the  company 
for  the  amount  of  the  stock  so  assumed  by  bim. 
cannot  avoid  liability  as  a  subscriber  who  hu 
not  paid  for  his  stock,  by  transferring  his  stock 
to  an  irresponsible  person  on  the  eve  of  tbe 
insolvency  of  the  corporation,  hut  is  liable  in 
the  amount  of  his  note,  or  so  much  thereof  u 
may  be  necessary  to  pay  the  debts  of  the  cor- 
poration In  a  suit  upon  a  bill  filed  by  a  recelTer 
appointed  in  an  action  after  Judgment  therein 
and  execution  returned  unsatisfied.  Nathan  v. 
Whltlock,  9  Paige,  152.  • 

In  Stlnson  v.  Williams,  85  Ga.  170,  the  plain- 
tiff had  recovered  a  Judgment  upon  certain  bills 
issued  by  a  railroad  and  banking  company  (a 
corporation  which  exercised  banking  privileges), 
and,  after  s  return  of  nuUa  Inma,  brought  an 
action  In  equity  against  the  defendant  to  rcacb 
a  debt  due  from  him  to  the  corporation.  Tbe 
debt  is  described  In  the  report  thus :  "By  rab- 
scription  for  stock,  or  otherwise,  tbe  plaintiff 
in  error  (defendant)  became  Indebted  to  said 
corporation,  etc.*'  The  bill  alleged,  that,  daring 
the  existence  of  the  corporation.  Its  members 
failed  to  collect  said  debt  of  the  defendant,  and 
that,  since  Its  dissolution,  the  assignees  of  tbe 
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400,  in  which  the  authorities  are  exanuned, 
the  caae  of  Donov€tn  v.  IfHwn,  14  Am.  Dec 
631,  is  diseuBsed  and  approved,  and  the  con- 
duaion  is  reached  that  in  the  absence  of 
fraud,  trust,  or  other  ground  of  equitable 
relief,  or  special  statutory  jurisdiction, 
judgment  creditors  cannot  reacii  choses  in 
action  of  their  debtors  by  equity  proceed- 
inga.  The  same  doctrine  is  announced  in 
the  carefully  considered  case  of  Shaw  v. 
Aveline,  5  Ind.  380 ;  and  in  Doyle  v.  Sleeper, 
1  Dana,  631,  634;  in  M'Ferran  v.  Jones,  2 
Litt.  (Ky.)  210;  and  doubtless  in  many 
other  cases;  and  its  soundness  is  so  obvious 
upon  elementary  principles  that  it  would 
seem  to  require  no  citation  of  adjudged 
oases  to  demonstrate  and  sustain  it. 
As,  under  our  statutes,  choses  in  action 


belonging  to  a  debtor  are  leviable  in  a  sense 
by  process  or  garnishment,  they  may  be 
reached  in  equity,  as  we  have  intimated,  and 
as  follows  from  the  principles  declared 
above,  when  they  have  been  fraudulently 
disposed  of  by  the  debtor  in  judgment  to 
hinder,  delay,  or  defraud  his  creditx)rs,  be- 
cause such  fraud  gives  equity  jurisdiction 
whether  there  be  a  remedy  at  law  or  not  by 
which  the  chose  in  action  oould  be  reached 
in  the  hands  of  the  transferee.  But  as  a 
transaction  in  form  a  transfer,  or  disposi- 
tion of  choses  in  action,  and  even  made  in 
the  name  of  the  defendant  in  judgment,  but 
which  is  wholly  unauthorized  by  him,  and 
hence  of  no  binding  efficacy  upon  him,  can 
neither  involve  fraud  on  his  part,  nor  pre- 
vent him  to  proceed  to  reduce  the  choses  in 


corporation  had  also  failed  so  to  do,  .or  to  take 
any  steps  therefor;  and  also  that,  without  the 
Interference  of  a  court  of  equity,  the  said  debt 
from  the  defendant  to  the  corporation  would 
go  unpaid,  and  the  complainant  would  lose  the 
debt  dne  from  him  to  the  corporation ;  and  asked 
that  the  defendant  be  decreed  to  pay  his  In- 
debtedness, and  that  as  much  thereof  as  was 
necessary  be  applied  to  the  satisfaction  of  the 
complainant's  demand.  A  motion  to  dlsmias  the 
bill  was  denied,  and  this  was  affirmed  by  the 
supreme  court 

One  who  has  recovered  Judgment  against  a 
corporation  may,  after  return  of  an  execution 
unsatisfied,  maintain  an  action  against  stock- 
holders of  the  defendant  corporation  to  recover 
and  apply  In  payment  of  his  Judgment  unpaid 
subscriptions  to  the  capital  stock.  Harmon  v. 
Page,  62  Cal.  448. 

But  the  acceptance  of  stock  in  a  mining  cor- 
poration in  California  as  they  are  usually 
formed  in  that  state  creates  no  obligation, 
either  by  contract  or  under  the  law,  to  pay  to 
the  corporation,  or  to  its  creditors,  the  nominal 
par  value  of  the  stock  so  accepted;  and  the 
■tockholders' of  such  mining  corporations,  or- 
ganised as  such,  incur  no  liability  e»  eoniraciu, 
either  express  or  implied,  to  pay  In,  either  for 
the  prosecution  of  the  enterprise,  or  the  pay- 
ment of  the  debts  of  the  company,  such  nominal 
liar  ralue.  Re  South  Mountain  Consol.  Min.  Co. 
7  Sawy.  30,  6  Fed.  408.  In  the  opinion  the  court 
stated  that  it  did  not  question  the  power  of 
the  court  to  compel  contribution  of  unpaid 
subscriptions  to  the  capital  stock  of  an  In- 
solvent corporation  for  the  purpose  of  paying 
its  debts. 

In  order  to  maintain  an  equity  action  to 
reach  anpald  stock  subscriptions  by  the  Judg- 
ment creditor  of  a  corporation  after  return  of 
DO  property  found,  such  Judgment  must  be  a 
Judj^ment  of  a  court  of  the  state  in  which  the 
equity  action  was  brought;  and  so  such  an 
action  will  not  lie  against  a  subscriber  to  the 
stock  of  a  foreign  corporation.  Patterson  v. 
Lynde,  112  111.  196 ;  Young  v.  Farwell,  139  111. 
826.  28  N.  R.  845. 

The  object  of  getting  a  Judgment  and  Issu- 
\ng  execution  thereon  and  the  return  of  no  prop- 
erty found  Is  to  demonstrate  that  the  proceed- 
ings personally  against  the  Judgment  creditor 
are  remediless,  and  these  facts  are  established 
Is  the  case  of  a  foreign  corporation  as  fully 
and  completely  by  a  Judgment  obtained  and  ex- 
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ecutlcn  Issued  and  returned  thereon  In  the  state 
where  the  corporation  exists,  as  is  possible. 
And  so,  where  such  Judgment  has  been  obtained 
and  execution  returned  unsatisfied  in  the  state 
where  the  corporation  exists,  an  action  may  be 
maintained  In  equity  by  the  Judgment  creditor 
In  another  state  against  a  stockholder  of  the 
corporation  to  reach  a  balance  due  and  unpaid 
on  the  capital  stock,  and  have  the  same  applied 
on  the  Judgment  Shickle  v.  Watts,  94  Mo.  410, 
7  8.  W.  274 ;  Leucke  v.  Tredway,  45  Ho.  App. 
510. 

The  holder  of  notes  of  an  Insolvent  bank,  who 
has  obtained  Judgments  at  law  upon  them,  upon 
which  executions  have  been  issued  and  returned 
unsatisfied,  cannot  maintain  an  action  in  equity 
to  reach  and  appiy  in  satisfaction  of  his  Judg- 
ments the  amounts  due  from  stockholders  for 
unpaid  stock,  to  the  detriment  of  other  holders 
of  the  bills  of  the  bank.  Marr  v.  Bank  of  West 
Tennessee,  4  Coldw.  471. 

The  ground  upon  which  actions  by  Judgment 
creditors  after  return  of  no  property  found  may 
be  maintained  against  ithe  stockholders  of  a  cor- 
poration to  recover  for  the  amount  due  and  un- 
paid on  stock  owned  by  them,  when  prosecuted 
Independently  of  any  statutory  provision,  is  that 
the  capital  stock,  being  a  trust  fund,  may  be 
followed  by  the  creditors,  and  others  having  an 
Interest  in  the  proper  application  of  it,  into  the 
hands  of  third  persons  having  notice  of  the 
trust  attaching  to  It;  the  rights  of  creditors 
being  superior  and  partaking  somewhat  of  the 
character  of  a  lien,  equity  will  regard  and  work 
them  out  by  the  same  means  by  which  the  cor- 
poration itself  should  have  done.  Adler  v.  Mil- 
waukee Patent  Brick  Mfg.  Co.  13  Wis.  57. 

e.    Debt  due  from  government  or  munlclpalltu. 

Although  satisfaction  of  a  Judgment  against 
a  county  may  be  had  by  mandamus  to  compol 
the  board  of  supervisors  to  levy  a  tax  to  pa; 
it,  an  action  in  equity  will  also  lie  after  the 
return  of  nulla  bona  to  apply  to  such  satisfac- 
tion choses  in  action  belonging  to  the  county. 
Lyell  V.  St.  Clair  County,  3  McLean,  580,  Fed. 
Cas.  No.  8.621. 

A  creditor's  bill  may  be  maintained  by  a  Judg- 
ment creditor  after  return  of  execution  n'llla 
bona,  to  reach  and  apply  in  satisfaction  of  the 
Judgment  the  amount  due  to  the  Judgment  debtor 
from  the  county  as  one  of  the  county  commis- 
slonera    Singer  '&  T.  Stone  Co.  v.  Wheeler,  6  III. 
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action  to  possession,  disFegarding  the  trans'- 
f er,  there  is  in  such  case  no  ground  of  equi- 
table interference, — there  is  no  fraud  im- 
putable to  the  defendant  in  judgment, — ^nor 
is  there  any  obstacle  between  the  judgment 
creditor  and  the  subjection  of  the  choses  in 
action  to  his  judgment  by  prooesa  of  gar- 
nishment at  law.  He  not  only  has  no  rem- 
edy in  chancery,  nor  would  have  in  the  ab- 
sence of  statute,  but  he  has  an  adequate, 
plain,  and  complete  remedy  at  law.  Assum- 
ing that  the  present  bill  shows  that  Wool- 
folk  in  fact  canceled  the  notes  of  Hender- 
'  son  and  others  as  paid,  and  surrendered 
them  to  the  makers  without  consideration, 
the  case  supposed  is  the  case  presented  by 
this  bill,  with  a  distinction  without  a  dif- 
ference to  be  presently  considered.      And, 


WoolfoUc  having  no  authority  from  the  ter- 
minal company  to  do  what  he  did,  his  act  is 
not  binding  on  the  company;  it  can  now  sue 
the  makers  of  these  notes  just  as  if  no  such 
action  had  been  taken  by  Woolfolk,  and 
complainants  had  their  remedy  by  garnish- 
ment; and  not  only  so,  but  as  the  judgment 
debtor,  the  terminal  company,  has  been 
guilty  of  no  fraud,  has  not  disposed  of  its 
choses  in  action,  has  done  nothing  in  fact, 
complainants  have  no  standing  in  equity, 
and  wxmld  have  none  even  if  there  was  no 
statute  giving  them  a  remedy  by  garnish- 
ments 

The  cases  cited  and  collated  above  were 
cases  of  individual  parties,— of  natural  per- 
sons whose  choses  in  action  were  sought  to 
be  subjected  in  equity  to  the  satisfaction  of 


App.  226.  The  court  said  that  the  claim  that 
his  office  of  commissioner,  or  the  circmnstance 
that  the  indebtedness  from  the  county  to  him 
for  his  salary  as  such  officer,  exempted  him 
from  liability  to  disclose*  was  sanctlooed  by 
neither  reason  nor  authority. 

Under  the  statute  of  Kentucky  subjecting  to 
the  satisfaction  of  a  Judgment  any  choses  in 
action  belonging  to  a  debtor,  money  due  from 
a  town  or  city  corporation  to  the  Judgment 
debtor  as  a  town  or  city  officer  may  be  reached 
by  bill  in  equity  after  the  return  of  no  prop- 
erty found.    Speed  v.  Brown,  10  B.  Mon.  108. 

In  Divine  v.  Harvie,  7  T.  B.  Mon.  430,  18 
Am.  Dec.  194,  it  was  decided  that  at  that  time 
the  general  assembly  of  Kentucky  had  never 
complied  with  the  direction  in  the  Constitution 
that  it  should  direct  by  law  in  what  manner 
and  In  what  courts  suit  might  be  brought 
against  the  commonwealth,  but  had  kept  In  its 
own  i>ower  the  granting  of  Justice  to  creditors 
of  the  state  on  petition.  It  was  there  held  that 
a  Judgment  creditor,  where  an  execution  upon 
his  Judgment  had  been  •returned  no  property 
found,  could  not  maintain  an  action  against 
the  state,  In  equity,  to  have  an  amoqgt  due  from 
the  state  to  the  Judgment  debtor  applied  in 
satisfaction  of  his  Judgment,  and,  as  he  could 
not  maintain  the  action  against  the  state,  he 
could  not  against  the  debtor  and  treasurer  as 
a  substitute  for  the  state. 

But  wh^  the  agent  of  a  Judgment  debtor  has 
received  moneys  due  from  the  state,  such 
moneys  may  be  reached  by  an  action  in  equity 
after  return  of  no  property  found.  Kennedy  v. 
Aldrldge,  6  B.  Mon.  141. 

In  Ohio  the  458th  section  of  the  Code  pro- 
vides that  an  action  may  be  brought  to  sub- 
ject to  the  payment  of  a  Judgment,  where  there 
is  not  sufficient  other  property,  any  claims,  or 
choses  in  action  due,  or  to  become  due,  to  the 
Judgment  debtor;  and  all  money,  goods,  or  ef- 
fects which  he  may  have  In  the  hands  of  any 
person,  body  politic  or  corporate.  And  in  New- 
ark V.  Funk.  15  Ohio  St.  462,  it  was  held  that, 
under  this  section,  the  salary  of  an  officer  of  the 
city  might  be  subjected  to  the  payment  of  a 
Judgment  against  him.  Although  this  is  under 
the  statute.  It  is  Illustrative  of  the  doctrine 
that  such  a  claim  may  be  reached  and  applied 
under  the  original  equitable  rule  subjecting 
choses  in  action. 

A  debt  due  from  a  municipal  corporation  to  a 
Judgment  debtor  upon  a  contract  for  erecting 
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a  city  building  may  be  reached  and  applied  hi 
satisfaction  of  the  Judgment  after  return  of  no 
property  found,  In  an  equity  action  In  behalf  of 
the  Judgment  creditor  for  that  purpose;  the 
essential  ground  of  his  right  to  resort  to  equity 
being  that  the  municipality  is  not  liable  hi  a 
statutory  proceeding  by  garnishment.  Furlong 
V.  Thomsen,  19  Mo.  App.  364.  To  the  same  ef- 
fect, Luthy  V.  Woods,  1  Mo.  App.  167. 

An  action  In  equity  to  reach  the  money  lo 
the  hands  of  a  city,  belonging  to  an  insolTent 
debtor  who  has  absconded  leaving  no  other  prop- 
erty in  the  state,  may  be  successfully  main- 
tained notwithstanding  that  cities  are  not  liable 
to  garnishment  under  the  statute.  Pendleton 
V.  Perkins,  49  Mo.  566. 

In  Gelst  V.  St.  Louis,  156  Mo.  643,  57  8.  W. 
766,  the  court  distinguished  Pendleton  v.  Perk- 
Ins,  49  Mo.  565,  stipm,  and  stated  that  the 
reason  for  holding  in  that  case  that  the  equi- 
table action  might  be  maintained  to  reach  the 
property  of  the  Judgment  debtor  was  that  the 
public  policy  which  forbids  creditors  from 
stepping  in  between  the  city  and  its  serranta 
did  not  Include  the  case  of  the  Judgment  debtor, 
who  was  not  a  servant  of  the  city,  but  who 
had  absconded  and  had  In  the  city  treasury  a 
fund  unconnected  with  Its  present  public  service 
or  the  prosecution  of  Its  public  works,  although 
such  fund  came  within  the  exemption  of  the 
letter  of  the  statute. 

And  In  the  same  case  the  court,  In  answer  to 
a  claim  on  the  part  of  the  appellant  that  the 
rule  in  Pendleton  v.  Perkins,  49  Mo.  565,  cupns, 
ought  to  be  no  longer  maintained,  said  that  that 
stream  would  be  crossed  when  they  came  to  it, 
but  that  anything  the  court  might  say  on  that 
subject  In  the  present  case  might  be  regarded 
as  olAter,  which  they  desired  to  refrain  from. 

Money  earned  by  a  measurer  at  the  custom 
house,  who  Is  paid  so  much  per  bushel,  belongs 
to  him  as  soon  as  earned,  although  not  payable 
until  the  end  of  the  quarter,  and,  therefore,  may 
be  subjected,  in  an  action  In  equity,  to  the  sat- 
isfaction of  a  Judgment  against  him.  It  differs 
in  this  respect  from  the  ordinary  case  of  the 
salary  of  a  custom-house  officer,  which  really  is 
not  due,  as  well  as  not  payable,  until  the  quarter 
days  come.  Thompson  v.  Nixon,  3  Bdw.  Ch. 
457. 

A  municipal  corporation  is  not  liable  to  gar- 
nishment, and  such  nonliability  does  not  de- 
pend upon  the  character  of  the  indebtednesa 
Such  a  corporation  exists  simply  for  the  public 
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judgments  against  tlieiii.  The  party  here 
whose  choses  in  action  are  sought  to  be  sub- 
jected to  complainants'  judgment  against  it 
is  a  corpoTati(»i,  and  the  claims  in  its  fayor 
'sought  to  be  reached  are  debts  which  the 
other  respondents,  the  Hendersons  and 
others,  owe  the  corporation  as  subscriptions 
for  or  to  its  capital  stock,  evidenced  by 
promises  under  seal  to  pay  stipulated  simis 
severally.  And  this  is  the  distinction  ad- 
verted to  next  above,  and  which  at  the  time 
the  present  bill  was  filed  was  supposed — ^in- 
deed had  been  held — ^to  be  a  material  one. 
It  was  at  that  time  supposed,  and  had  been 
in  effect  held,  that  the  capital  stock  of  a 
corporation  was  a  trust  fund  for  creditors, 
and  it  is  fair  to  assume  that  this  bill  was 
filed  and  prosecuted  on   that  theory.     Of 


course,  if  the  theory  is  sound, — =if  the  cap- 
ital stock  of  a  corporation  is  a  trust  fund,— 
subscriptions  to  the  stock,  debts  due  the 
fund,  have  a  trust  character  impressed  upon 
them  also,  and  courts  of  equity,  whether 
there  be  a  remedy  at  law  or  not,  may,  under 
their  general  jurisdiction  to  administer 
trust  estates,  enforce  the  payment  of  such 
debts  to  the  oestuis  que  trust,  the  creditors 
of  the  corporation.  This  doctrine,  consid- 
ered in  and  of  itself,  has  in  times  past  re- 
ceived the  recognition  of  this  court  in  dicta 
at  least,  and  as  part  of  the  broader  proposi- 
tion that  the  property  of  a  corporation 
under  certain  conditions  constitutes  a  trust 
fund  for  its  creditors,  it  was  at  one  time 
supported  by  express  decisicms  of  this  court.  * 
It  is  the  established  doctrine  now  in  many 


welfare,  and  cannot  be  required  to  constune  the 
time  of  Its  oiScers  or  the  money  in  its  treasury 
.  in  defending  suits,  in  order  that  one  private  in-^ 
dividual  may  the  better  collect  a  demand  dne^ 
from  another.  In  this  respect  such  a  corpora- 
tion differs  from  a  private  corporation,  which 
must  assume  the  same  duties  and  liabilities  as 
private  individuals,  since  it  is  created  for  pri- 
vate purposes.  But  a  municipal  corporation  is 
a  part  of  the  government  Its  powers  are  held 
as  a  trust  for  the  common  good,  and  It  should 
be  permitted  to  act  only  with  reference  to  that 
object,  and  should  not  be  subjected  to  duties, 
liabilities,  or  expenditures  merely  to  promote 
private  Interests  or  private  convenience.  Mer- 
win  V.  Chicago.  45  III.  133.  92  Am.  Dec.  204. 

In  Addyston  Pipe  &  Steel  Co.  v.  Chicago,  58 
IlL  App.  273,  it  was  held  that  a  creditor's  bill 
would  not  lie  to  reach  certain  funds  In  the 
hands  of  the  city,  due  from  the  city  to  the 
judgment  debtor,  and  apply  them  to  the  satis- 
faction of  a  Judgment  that  the  complainant  had 
recovered  against  the  Judgment  debtor.  The 
court  said  that  the  principles  laid  down  in 
Merwin  v.  Chicago,  46  111.  133,  92  Am.  Dec. 
204,  supra,  were  as  applicable  to  proceedings 
against  municipalities  by  creditors'  bills  as  by 
garnishment. 

The  public  policy  which  forbids  the  claim  of 
a  judgment  debtor  against  the  city  from  being 
attached  at  law  cannot  be  less  when  th«  suit  is 
in  equity,  as  the  same  inconvenience  and  results 
arlae  in  both.  Philadelphia  Granite  &  Blue 
Stone  Co.  v.  Douglass,  14  Pa.  Co.  Ct.  234. 

In  Clarke  v.  Bert,  2  Kan.  App.  407,  42  Fac. 
733,  which  was  an  action  to  subject  a  county 
warrant  in  the  hands  of  the  county  clerk  to  the 
payment  of  a  judgment  obtained  by  the  plaintiff 
against  a  bridge  company,  the  trial  court  had 
given  Judgment  for  the  defendants,  giving  as 
a  reason  therefor  that  the  county  warrant  men- 
tioned In  the  plaintlff*s  petition  was  not  such 
property  as  was  liable  to  be  garnished  or  taken 
to  be  applied  to  the  payment  of  plalntiff*s  judg- 
ment The  court  of  appeals  disagreed  with  the 
trial  court  on  this  question  and  stated  that  it 
bad  been  held  that  property  in  the  hands  of  a 
public  officer,  such  as  a  county  cleric,  could  not 
be  reached  by  a  proceeding  in  garnishment,  but 
tbat  was  because  public  policy  would  not  permit 
public  officers  to  have  their  attention  and  time 
which  should  be  devoted  to  public  interests 
taken  np  with  resisting  garnishment  actions; 
and  then  said,  but  a  rule  which  rests  simply 
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upon  grounds  of  public  policy,  and  is  enforced 
merely  to  avoid  interference  with  public  duties, 
certainly  does  not  wholly  exempt  property  so 
situated  from  the  claims  of  the  creditor;  that 
an  actl(m  of  this  nature  might  be  maintained 
for  the  purpose  of  reaching  any  property  of  a 
Judgment  debtor,  when,  because  of  its  peculiar 
character  or  situation,  it  could  not  be  subjected 
to  the  payment  of  the  Judgment,  either  by  an 
execution,  or  by  the  more  summary  proceedings 
in  aid  thereof.  But  the  court  then  proceeded 
to  affirm  the  Judgment  for  another  reason.      • 

In  Indiana  what  is  there  known  and  styled 
proceedings  supplementary  to  execution  is  in 
reality  an  equity  action  brought  under  the  pro- 
visions of  the  statute  allowing  such  proceed- 
ings; and  in  Wallace  v.  Lawyer,  54  Ind.  601, 
23  Am.  Rep.  661,  it  was  decided  that  such  a 
proceeding  or  action  could  not  be  maintained 
after  return  of  no  property  found  against  the 
Judgment  debtor  and  a  board  of  commissioners 
of  the  county  and  the  county  treasurer,  to  reach 
money  owing  by  the  county  to  the  Judgment 
debtor  and  l>eing  in  the  hands  of  the  treasurer, 
and  apply  the  same  to  the  satisfaction  of  the 
Judgment     ^ 

Under  the  system  of  laws  in  Kentucky  regu- 
lating the  common  schools,  the  services  of  a 
county  superintendent  being  absolutely  neces- 
sary for  the  proper  administration  of  the  com- 
mon-school law,  his  salary  is  not  subject  to  be 
taken  and  applied  to  the  payment  of  the  Judg- 
ment against  him  after  return  of  no  property 
found.  Heilbronner  v.  Posey,  103  Ky.  462,  45 
8.  W.  505. 

The  salary  of  a  state  officer  cannot  be  sub- 
jected to  the  payment  of  a  Judgment  against 
him  in  an  action  in  equity  by  the  creditor  for 
that  purpose  after  return  of  no  property  found. 
Bank  of  Tennessee  v.  Dibrell,  3  Sneed,  379. 

A  bill  in  equity  will  not  lie  to  reach  money 
in  the  hands  of  a  municipal  corporation  al- 
leged to  be  due  to  the  Judgment  debtor.  Boone 
County  V.  Keck,  31  Ark.  387. 

See  also  Cincinnati  v.  Hafer,  49  Ohio  St  60, 
30  N.  B.  197,  infra,  VIII.  d. 

d.     Claim  of  damages  for  a  torL 

The  mere  right  of  action  of  a  Judgment  debtor 
for  a  personal  tort — as  for  assault  and  battery, 
slander,  or  a  malicious  prosecution— cannot  be 
reached  by  the  complainant  in  a  Judgment  cred- 
itor's suit     Mor  will  it  pass  to  the  receiver 
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jurisdictions;  but  not  so  with  us.  To  the 
contrary,  the  proposition  as  a  whole,  and  in 
every  part,  has  been  repudiated  by  this 
court,  and  it  has  been  directly  ruled,  ad- 
judged, and  settled  that  the  assets  of  a  cor- 
poration— and  its  capital  and  subscriptions 
due  to  its  capital  are  in  part  its  assets — 
under  no  circumstances  constitute  a  trust 
fund  for  its  creditors,  but  that,  so  far  as 
creditors  are  concerned,  all  its  property,  in- 
cluding its  choses  in  action  of  all  kinds,  is 
held  and  owned  by  it  just  as  property — 
choses  in  action  or  what  not — is  held  and 
owned  by  an  individual  debtor,  subject  to 
no  trust  resting  on  the  artificial  character 
of  the  debtor  entity.  O'Bear  Jewelry  Co,  v. 
'Volfer,  106  Ala.  205,  2S  L.  R.  A.  707,  17  So. 
625;  Corey  v.  Wadaworth,  118  Ala.  488,  44 
L.  R.  A.  76S>  25  So.  503. 


There  being,  then,  no  such  fraud  averred 
in  the  bill  as  gives  equity  jurisdiction,  and 
no  element  of  trust  in  favor  of  the  com- 
plainants being  presented,  the  case  made  is 
not  one  of  which  the  chancery  court  ever  had  « 
jurisdiction, — ^not  one  of  which  it  would 
now  have  jurisdiction  if  there  were  no  rem- 
edy at  law, — and,  there  being  a  remedy  at 
law,  the  bill  cannot  be  maintained  on  the 
doctrine  that  original  chancery  jurisdiction 
of  a  subject-matter,  or  to  administer  a  rem- 
edy, is  not  taken  away  or  impaired  by  the 
statutory  provision  of  a  legal  remedy  in 
the  premises. 

We  are,  of  course,  considering  the  ques- 
tion of  the  equity  vel  fum  of  this  bill  with 
reference  to  our  statutory  law  as  it  existed 
at  the  time  the  bill  was  filed.  The  act  of 
February  18,  1895   (AcU  1894-95,  p.  881), 


under  the  usual  assignment  by  the  defendant 
in  such  a  suit.  But  the  right  to  an  action  for 
an  Injury  to  the  property  of  the  Judgment 
debtor,  before  the  filing  of  the  complainant's 
bill,  whereby  the  property  to  which  the  cred- 
itor was  entitled  to  resort  for  the  payment  of 
his  debt  is  destroyed  or  diminished  in  value, 
is  such  a  thing  In  action  as  may  properly  be 
reached  and  applied  to  the  payment  of  the  com- 
plainant's debt  under  a  creditor's  bill.  Hud- 
son V.  Plets,  11  Paige,  180. 

Mere  personal  torts  die  with  the  party,  and 
are  not  assignable;  but,  where  the  action  is 
brought  for  damage  to  the  estate,  and  not  for 
injury  to  the  person,  personal  feelings,  or  char- 
acter, and  the  right  of  action  survives  to  the 
personal  representative,  it  may  be  assigned  so 
as  to  pass  the  interest  to  an  assignee ;  and  so  a 
cause  of  action  against  a  city  in  favor  of  a 
Judgment  debtor,  for  a  wrong  whereby  her  lands 
suffered  damage  from  the  acts  of  the  city  gov- 
ernment, may  be  reached  and  applied,  in  an 
action  in  equity,  to  the  satisfaction  of  the  Judg- 
ment. Cincinnati  v.  Hafer,  49  Ohio  St.  60,  30 
N.  E.  197.  (This  was  under  the  Ohio  SUtute, 
I  5464.) 

See  remarks  on  Bolts  v.  Stola,  41  Ohio  8t 
640,  wpra,  VIII.  a. 

A  cause  of  action  in  favor  of  a  Judgment 
debtor  for  the  conversion  of  a  horse  and  buggy 
may,  in  an  equity  action  for  the  purpose  by  the 
Judgment  creditor,  be  reached  and  applied  lo 
the  satisfaction  of  the  Judgment  after  return  of 
no  property  found.  Denning  v.  Nelson,  1  Ohio 
Dec.  Reprint,  503. 

e.  Future  salary  or  earnings;  earned  hut  not 
payable, 

A  Judgment  creditor  is  not  entitled  to  a  re- 
ceiver of  the  future  earnings  of  his  Judgment 
debtor,  as  the  court  cannot  grant  equitable  exe- 
cution by  the  apj^intment  of  a  receiver  in  such 
a  case.    Holmes  v.  Millage  [1893]  1  Q.  B.  551, 

62  L.  J.  Q.  B.  N.  S.  880,  4  Reports,  382,  68  L. 
T.  N.  8.  205,  41  Week.  Rep.  354,  57  J.  P.  551. 

Where  money  has  been  earned  under  a  con- 
tract, or  an  indebtedness  exists  under  a  c6n- 
tract,  whether  the  money  be  then  due  or  payable 
or  not,  it  can  be  subjected,  in  an  action  brought 
for  the  purpose,  to  a  Judgment  against  the  party 
in  whose  favor  such  indebtedness  exists;  but 
that  which  is  to  be  thereafter  earned  under  the 
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contract  cannot  be  so  subjected,  as  a  Judgment 
debtor  cannot  be  compelled  to  proceed  with  the 
contract,  to  work  out  the  amount  of  the  Judsr- 
ment.    Whitney  v.  Ott,  1  Ohio  L.  J.  335. 

Salary  due  and  rent  due  at  the  time  of  th« 
service  of  an  injunction  upon  a  bill  in  equity 
to  reach  the  same  are  unquestionably  choses 
in  action  or  debts  due  to  the  Judgment  debtor, 
and  as  such  the  receipt  by  the  Judgment  debtor 
will  be  restrained  by  the  service  of  the  injunc- 
tion, and  will  eventually  go  to  the  satisfaction 
of  the  judgment  creditor.  But  future  salary, 
to  be  thereafter  earned  and  grow  due,  is  not  a 
chose  in  action  and  cannot  be  so  reached  and 
applied.  McCoun  v.  Dorsheimer,  Clarke  Ch. 
144. 

See  Thompson  v.  Nixon,  3  Bdw.  Ch.  457» 
supra,  VIII.  c 

f.  Property  in  ouatodia  legie. 

In  Weaver  v.  Cressman,  21  Neb.  675,  33  N. 
W.  478,  the  court  said  that  no  doubt  a  court  of 
equity  in  a  proper  case  would  subject  funds  in 
the  hands  of  a  clerk  of  the  court,  belonging  to 
a  debtor,  to  the  satisfaction  of  a  creditor's 
claim.  The  particular  subject  was  not  consid- 
ered in  that  case. 

In  Anhenser-Busch  Brewing  Asso.  v.  Hler,  '52 
Neb.  424,  72  N.  W.  588,  the  court  said :  "  It 
was  said  in  Weaver  v.  Cressman,  21  Neb.  675, 
33  N.  W.  478,  that  while,  ordinarily,  funds  held 
by  the  clerk  of  the  court  in  his  official  character 
are  not  subject  tc  garnishment,  a  court  of 
equity,  in  a  proper  case,  may  subject  such  funds 
to  the  payment  of  the  claim  of  a  creditor.  It 
is  perfectly  plain  that  the  statement  in  the  opin 
ion  upon  the  subject  is  mere  ohiter,  and  un- 
necessary to  a  decision  of  the  case.  .  .  . 
The  rule  that  personal  property  is  custodia 
legia  is  not  subject  to  attachment  or  garnish- 
ment was  adopted  for  the  protection  of  the  offl- 
cer,  and  to  avoid  collision  of  authority  and  con- 
flict of  title.  And  the  same  principle  forbids 
the  maintaining  of  an  independent  equitable 
action  to  subject  money  In  the  hands  of  the 
clerk  of  the  court  in  his  official  character. 
.  .  .  No  case  has  been  cited  by  counsel,  nor 
by  diligent  search  have  we  been  able  to  find  a 
single  one,  in  which  money  in  the  custody  of  the 
law  has  been  subjected  to  the  claim  of  a  creditor 
by  means  of  an  action  like  the  one  before  us." 
The  action  was  an  equity  action  brought  aftac 
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now  embodied  in  part  in  §  823,  and,  for  the 
rest,  in  §  1282  of  the  Code,  was  not  then  of 
force,  this  bill  having  been  filed  March  17, 
1894.  That  act,  therefore,  can  have  no  ap- 
plication here,  and  woiild  not  have  even 
without  its  express  provision  that  it  should 
not  apply  to  any  suits  pending  at  the  time 
of  its  enactment.  The  bill  in  the  case  of 
HaU  V.  Henderson  was  filed  imder  that  act 
on  June  23,  1896;  and,  so  far  as  any  point 
decided  in  that  case  on  the  first  appeal 
(114  Ala.  601,  21  So.  1020),  or  upon  the 
second  appeal  (recently  determined,  126 
Ala.  449,  61  L.  R.  A.  621,  28  So.  531),  bears 
an  analogy  to  the  point  under  consideration, 
the  decisions  of  it  on  those  appeals  favorable 
to  the  equity  of  that  bill  must  be  rested 
upon  that  act. 

It  is  contended,  further,  that  even  if  the 


present  bill  did  not  have  equity  when  it  was 
filed,  or  has  no  equity  now  abstractly  speak- 
ing, equity  was  injected  into  it,  so  to  say, 
or  the  respondents  have  estopped  themselves 
to  now  deny  its  equity,  by  having,  on  mo- 
tion in  the  court  below,  pr6cured  an  order 
putting  the  complainants  to  an  election 
whether  they  would  further  prosecute  this 
suit  or  certain  garnishment  proceedings 
then  pending  at  their  suit  against  the  re- 
spondents ^n  a  court  of  law,  and  compelling 
them  to  dismiss  this  bill  or  those  proceed- 
ings, which  order  complainants  complied 
with  by  dismissing  the  garnishment  proceed- 
ings. We  do  not  think  there  is  any  merit  in 
this  position.  It  would  seem  to  be  necessary 
to  say  only,  in  the  first  place,  that  jurisdic- 
tion of  the  subject-matter  cannot  be  con- 
ferred upon  any  court  by  estoppel,  or  even 


Judgment  and  return  of  execation  unsatisfied  to 
reach  money  in  the  hands  of  the  clerk  of  the 
court,  which  had  been  paid  in  on  a  proceeding  in 
favor  of  the  Judgment  debtor  against  a  third 
party. 

IX.  In  Federal  eouria. 

As  the  Federal  courts  have  chancery  Juris- 
diction in  every  state,  and  the  Judiciary  act 
confers  the  same  chancery  powers  on  all,  and 
gives  the  same  rule  of  decision,  its  Jurisdiction 
In  a  state  having  a  statute  which  allows  a  cred- 
itor to  sue  the  debtor  of  his  debtor  must  be 
the  same  as  in  other  states.  United  States  v. 
Howland,  4  Wheat  108,  4  L.  ed.  526. 

While  no  state  court  can  Increase  or  diminish 
the  Jurisdiction  of  the  courts  of  the  United 
States,  sitting  in  chancery,  the  latter  deriving 
their  Jurisdiction  in  this  respect  under  the  acts 
of  Congress,  and  it  being  exercised  in  the  same 
manner  in  the  states,  whether  those  states  have 
courts  of  chancery  or  not,  yet  the  Federal 
court  will  sustain  a  bill  under  the  creditor's 
act  of  the  state,  which  shall  reach  every  de- 
scription of  interest  that  the  Judgment  dehtor 
may  have,  and  which  cannot  be  affected  by  an 
execution  after  the  return  of  the  latter  no 
property  found.  Lanmon  v.  Clark,  4  McLean, 
18,  Fed.  Cas.  No.  8,071. 

X.  Special  oatee. 


While  a  debtor  of  the  defendant  In  an  execu- 
tion upon  a  Judgment  which  has  been  returned 
unsatisfied  may,  under  some  circumstances,  he 
made  to  pay  his  debt  to  the  Judgment  creditor, 
the  Judgment  creditor  cannot  maintain  an  ac- 
tion In  equity  to  reach  and  have  applied  on  his 
Judgment  a  debt  owing  to  the  dehtor  of  the 
Judgment  debtor.  Jones  v.  Huntington,  0  Mo. 
249. 

Alimony  awarded  a  wife  and  decreed  to  be 
paid  hy  the  guilty  hushand  in  a  Judgment  of  dl- 
v<Mrce  is  not  so  much  In  the  nature  of  a  pay- 
ment of  a  debt  as  in  that  of  the  performance 
of  a  duty,  and  the  allowance  becomes  a  debt 
only  in  the  sense  that  the  general  duty  over 
which  the  husband  had  a  discretionary  control 
has  been  changed  into  a  specific  duty,  over 
which,  not  he,  but  the  court,  presides.  This 
being  so,  a  court  of  equity  will  not  sustain  an 
action  brought  for  the  purpose  of  reaching  and 
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applying  to  the.  satisfaction  of  a  Judgment 
against  the  wife,  after  the  return  of  an  execu- 
tion unsatisfied,  alimony  decreed  to  her  for  her 
support  in  a  Judgment  of  divorce  against  her 
husband.  Romaine  v.  Chauncey,  129  N.  Y.  566, 
14  L.  R.  A.  712,  29  N.  B.  826. 

A  debt  owing  by  a  wife  to  her  husband  for 
services  rendered  her  by  him  in  managing  her 
separate  estate  Is  a  chose  in  action  which  may 
be  reached  and  applied  to  the  satisfaction  of  a 
Judgment  against  the  husband  after  return  of 
no  property  found.  Kingman  v.  Frank,  83  Hun, 
471,  Reversing  64  How.  Pr.  620. 

Where  persons  had  entered  into  a  bond  with 
a  railroad  company  to  pay  all  damages  that 
might  arise  from  the  location  of  a  depot  of  the 
company  at  a  certain  place,  and  the  company 
so  located  It,  for  doing  which  it  was  sued  and 
a  Judgment  obtained  against  it,  the  assignee  of 
the  Judgment  creditor  and  the  successor  of  the 
railroad  company  may,  after  return  of  no  prop- 
erty found,  maintain  an  action  in  equity  against 
the  obligors  in  the  bond  to  compel  them  to  pay 
the  damages  recovered  by  the  Judgment,  and 
the  company  will  not  be  driven  to  an  action  at 
law  on  the  bond  against  the  obligors  to  ascer- 
tain the  damages  and  establish  their  liability 
to  pay  them.  Miller  v.  lAucaster,  6  Coldw. 
514. 

A  Judgment  creditor  cannot  maintain  an  ac- 
tion in  equity  after  return  of  an  execution  un- 
satisfied to  reach  an  alleged  thing  in  action, 
which  consists  of  what  is  claimed  to  be  the 
Judgment  debtor's  claim  against  one  from  whom 
he  had  borrowed  money,  for  the  excess  of  legal 
Interest  or  usury  paid  for  the  loan,  as  the 
Judgment  debtor  has  the  right  and  power  of 
election  whether  he  will  prosecute  such  a  cause 
of  action,  and  cannot  be  compelled  to  olr'ct  to 
do  so  by  a  court  of  equity.  Estill  v.  Rodes,  1 
B.   Mon.   314. 

The  equitable  remedy  of  a  Judgment  creditor 
who  has  exhausted  every  ordinary  moans  to 
satisfy  his  Judgn&ents  exists  for  the  purpose  of 
furnishing  relief  only  in  cases  where  the  relief 
provided  by  common  or  positive  law  falls  or  is 
inadequate,  and  cannot  be  used  for  the  purpose 
of  giving  relief  forbidden  by  positive  law. 
Geist  V.  St.  Louis,  156  Mo.  643.  57  8.  W.  766. 

Where  a  psrtner  of  an  insolvent  firm  trans- 
fers a  promissory  note  in  payment  of  his  own 
debt,  and  such  transferee  is  afterwards  required 
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by  affinnative  agreement  But,  if  that  could 
be  done,  the  exercise  by  a  respondeut  of  his 
right  to  compel  the  complainant  to  dismiss 
one  of  two  proceedings  against  him  on  the 
same  cause  of  action  cannot  operate  to  cut 
him  oil  from  any  defense  he  would  otherwise 
have  against  the  suit  the  complainant  elects 
to  prosecute.  The  right  is  given  the  re- 
spondent solely  as  a  means  of  protecting 
himself  from  double  prosecution,  and  he  is 
entitled  to  that  protection  wholfy  irrespec- 
tive of  and  apart  from  the  character  of  his 
defenses  against  either .  suit,  and  without 
prejudice  to  them.  The  right  would  be  of 
little,  if  any,  value  in  any  case,  and  a  re- 
sort to  it,  in  many  cases  at  least,  would  be 
fatal  to  the  respondent's  ultimate  rights,  if 
he  is  to  be  held  by  its  exercise  to  insure  the 
jurisdiction  of  the  court  in  which  the  com- 
plainant elects  to  proceed,  or  to  forego  any 
other  defense.  He  cannot  be  so  held.  He 
insures   nothing.      He   waives   no    defense. 


The  complainant  elects  at  his  peril.  His 
choice  is  free  and  unfettered;  and  he  must 
take  the  consequences  of  making  it  ill-ad- 
visedly  and  un^aseiy. 

The  fact  that  complainants  are  assignees 
of  the  judgment  to  the  satisfaction  of  which 
they  seek  to  subject  unpaid  stock  subscrip- 
tions does  not  prevent  their  suing  at  i&w, 
or  give  them  a  standing  in  equity.  Farmert? 
d  1/.  Bank  v.  UalU  120  Ala.  14,  24  So.  347, 
122  Ala.  6<$6,  26  So.  1031.  It  is  of  no  con- 
sequence that  they  would  have  to  use  the 
name  of  the  assignor  in  the  legal  action. 
They  had  the  absolute  right  to  do  this,  and, 
though  resorting  to  this  form,  they  would 
be  in  contemplation  of  law  the  sole  parties 
to  the  record.      Code,  %  29. 

The  bill  is  not  multifarious  or  objection- 
able for  misjoinder  of  parties  respondent. 
The  rights  complainants  attempt  to  assert 
are  the  same  against  each  one  of  the  re- 
spondents against  whom  appropriate  relief 


by  a  court  of  equity  to  repay  the  same,  a  cred- 
itor of  the  firm  after  a  judgment  and  execution 
returned  nulla  bona  may  maintain  an  equity 
action  to  have  the  money  decreed  to  be  repaid 
by  the  transferee  paid  to  him  In  satisfaction 
of  his  Judgment.  Lucas  v.  Atwood,  2  Stew. 
(Ala.)  878. 

XI.  OonclU9ion, 

The  opponents  of  the  doctrine  that,  Inde- 
pendent of  statute,  a  remedy  In  equity  exists  to 
subject  choses  in  action  to  a  Judgment  after  re- 
turn of  no  property  found,  give  two  reasons  for 
the  faith  that  is  in  them: 

First,  that  equity  will  not  intervene  except  to 
remove  obstructions  to  the  execution  of  legal 
process ;  and  that,  therefore,  because  choses  in 
action  are  not  subject  to  levy  on  execution  at 
common  law,  an  action  cannot  be  maintained 
to  subject  them  to  the  Judgment 

Second,  that  the  Judgment  creditor  had  a 
powerful  and  effectual  remedy  at  law,  in  the 
shape  of  personal  imprisonment,  to  force  the 
Judgment  debtor  to  disgorge  his  things  and 
rights  in  action  and  other  intangible  property 
in  satisfaction  of  the  Judgment 

Both  reasons  are  advanced  by  the  court  for 
Its  position  on  the  subject  in  Hall  v.  Hendbu- 

80N. 

Conceding  the  force  of  the  latter  reason,  the 
question  then  arises,  What  Is  the  effect  of  the 
statutes  forbidding  Imprisonment  for  debt? 
Necessarily  they  take  away  the  legal  remedy 
which  the  supporters  of  the  negative  of  the 
proposition  under  consideration  have  put  for- 
ward as  an  obstacle  to  equitable  Intervention. 

The  very  assertion  by  them  that  the  exist- 
ence of  that  obstacle  precluded  Jurisdiction  in 
equity  is  very  near  a  concession  that,  but  for 
it,  such  Jurisdiction  would  obtain. 

And,  as  has  been  seen,  Lord  Hardwicke  de- 
clared that  "  seizing  the  person,  or,  where  that 
cannot  be  taken,  by  proceeding  to  an  outlawry," 
was  the  "  chief  ground  "  upon  which  the  court 
had  proceeded  in  denying  a  specific  remedy. 
Bdgell  V.  Haywood,  3  Atk.  352,  aupra,  VII. 

The  idea  which  has  seemed  to  pohrprs  the 
minds  of  most  of  the  American  Judges  appears 
to  have  been  that  things  In  action  of  a  Judgment 
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debtor,  should,  in  Justice,  be  liable  to  be  sub- 
jected to  the  payment  of  his  debts ;  and  the  op- 
posite idea  that  such  an  one  might  through 
having  his  means  invested  in  property  of  this 
character,  be  enabled  to  live  in  affluence,  while 
his  creditor  might  be  In  need  of  the  necessaries 
of  life,  was  80  repugnant  to  their  sense  of  right 
that  there  was  a  straining  for  means  to  take 
and  subject  such  property  to  its  naturally  legiti- 
mate function  of  satisfying  its  owner's  indebt- 
edness. This  desire  on  the  part  of  such  Judges 
led  them  to  cast  about  for  a  remedy,  and  the 
only  power  that  appeared  to  afford  It  was 
equity.  They  began  by  saying,  in  effect  that 
inasmuch  as  choses  In  action  are  not  liable  to 
seizure  on  an  execution  against  property,  they 
should  be  included  in  what  were  known  as  equi- 
table assets,  and  as  such  might  be  subjected  to 
the  satisfaction  of  the  Judgment  The  result 
has  been  that  In  a  considerable  majority  of  the 
American  Jurisdictions  the  right  to  thus  sub- 
ject things  in  action  In  equity  has  been  ap- 
proved. The  courts  of  a  few  of  the  states.  It 
is  true,  have,  like  Hall  v.  Hendebson,  repudi- 
ated the  rule.  And  the  opinion  in  that  case 
would,  after  an  examination  of  the  previous 
cases  in  Alabama  in  which  the  Judges  have  writ- 
ten on  the  subject  appear  to  be  opposed  to  what 
in  those  cases  must,  at  the  least,  be  classed  as 
well-considered  dictum.  The  effect  of  the  de- 
cision in  the  principal  case  is  to  overrule  them ; 
or  disapprove  what  was  said  In  them. 

Naturally  those  tribunals  which  hold  to  the 
existence  of  the  original  equitable  Jurisdiction 
to  thus  subject  things  in  action  say  that  stat- 
utes affirmatively  conferring  the  Jurisdiction 
are  a  mere  affirmance  of  the  true  rnle  In  equity, 
and,  as  such,  evidence  of  its  previous  existence ; 
while  those  opposed  assert  the  fact  that  the 
enactment  of  the  statute  is  of  Itself  evidence 
that  no  such  rule  existed  before,  and  that  the 
statute  creates  a  new  and  previously  unknown 
remedy.    Bu^ra,  III. 

So,  too,  the  several  courts  have  differed  as  to 
the  effect  of  such  statutes  to  abrogate  the  orlir- 
Inal  Jurisdiction  in  equity  (assuming  that  It 
existed). 

See  remarks  at  commencement  of  iupra,  IV. 

P.  H.  V. 
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Ib  sought,  and  the  obligation,  if  any,  of  each 
of  them,  is  to  pay  complainants  as  creditors 
of  the  terminal  company  their  several  sub- 
scriptions to  the  capital  stock  of  the  corpo- 
ration. In  such  case,  in  avoidance  of  a 
multiplicity  of  suits,  the  bill,  had  it  been 
otherwise  unobjectionable,  was  properly 
filed  against  them  all,  notwithstanding  their 
interests  and  obligations  as  among  them- 
selves were  entirely  independent  and  dis- 
tinct. Allen  V.  Montgomery  R.  Co,  11  Ala. 
437. 

The  chancellor  seems  to  have  entertained 
acme  doubt  as  to  whether  the  cause  was 
submitted  on  the  demurrers  which  raise  the 
objections  to  the  bill  we  have  been  discuss- 
ing. We  think  it  clear  that  the  demurrers 
were  embraced  in  the  submission.  It  is  true 
that  they  are  not  mentioned  in  the  note  of 
testimony  of  several  of  the  respondents,  but 
it  was  not  necessary,  or  even  proper,  thai 
they  should  have  been  there  set  down;  and, 
besides,  they  are  mentioned  in  the  note  of 
testimony  of  one  or  more  of  the  respondents. 
But  there  was  a  written  submission  of  the 
cause  to  a  special  chancellor  which  clearly 
embraces  all  questions  and  issues  in  the 
case,  both  of  law  and  fact,  as  well  on  the 
pleadings  as  on  the  evidence;  and  the  chan- 
cellor properly  concluded  that  these  demur- 
rers were  to  be  passed  upon  by  him. 

If  the  bill  had  averred  that  the  payments 
made  by  the  respondents  on  account  of  sub- 
scriptions to  the  capital  stock  of  the  com- 
pany were  made  to  the  corporation  itself, 
and  received  by  it,  in  such  a  way  as  would 
preclude  the  company,  and  estop  it  to  sue  at 
law  on  the  notes  evidencing  the  subscrip- 
tions, it  is  dear,  we  think,  on  this  assump- 
tion, in  connection  with  the  averments  in 
the  bill,  that  these  complainants  could  not 
proceed  at  law  or  in  equity  to  enforce  such 
payments  over  again.  The  subscription 
notes  were  past  due  when  they  were  paid  in 
the  manner,  detailed  in  the  bill.  The  obliga- 
tion of  immediate  payment  was  then  upon 
these  respondents.  It  cannot  be  doubted, 
and  is  not  questioned,  that  Woolfolk,  as 
president  of  the  terminal  company,  then  had 
full  power  and  authority  to  accept,  and  it 
was  his  duty  to  enforce,  payment  of  these 
notes  in  money.  The  bill  avers  that  they 
were  paid  in  money  to  Woolfolk.  Taking 
this  averment^  in  connection  with  the  obli- 
gation of  the  respond^its  to  pay  money  to 
the  company,  and  Woolfolk's  duty  and  au- 
thority to  receive  the  money  for  the  com- 
pany, as  meaning  that  the  payments  were 
made  to  the  company,  and  looking,  also,  to  I 
the  further  averment  of  the  bill,  that  Wool- 1 
folk  had  no  power  or  authority  from  the 
company  to  induce  these  payments  by  agree-  | 
ing,  as  a  part  of  the  transaction  in  which  ! 
they  were  severally  made,  to  purchase  the 
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stock  thus  paid  up  from  the  subscribers,  for 
the  company,  and  with  the  assets  of  the 
company,  we  have  the  case,  simply,  of  an 
officer  of  the  corporation  inducing  payments 
to  be  made  which  the  corporation  had  the 
absolute  right  to  have  presently  made  with- 
out conditions,  and  which  it  was  Woolfolk's 
duty  to  coerce  to  be  made  presently  and 
without  conditions,  by  falsely  pretending 
that  he  had  authority  to  receive  payments 
upon  the  conditions  which  he  then  entered 
into,  and  thereupon  fulfilled  and  carried  out 
by  purchasing  the  subscribers'  stock  for  and 
in  the  name  of  the  company,  and  with  its 
assets,  without  the  shadow  of  authority. 
On  the  assumption  upon  which  we  are  now 
proceeding,  it  is  to  be  considered  that  the 
money  thus  paid  to  the  company  was  legiti- 
mately used  by  the  company  in  the  prosecu- 
tion or  winding  up  of  its  business,  in  the 
payment  of  necessary  current  expenses  and 
the  debts  of  the  corporation,  and  that  the 
company  and  its  creditors  profited,  so  far  as 
the  money  itself  is  concerned,  as  fully  upon 
the  payments  thus  rightfully  made  upon  ille- 
gal and  unauthorized  conditions  as  if  they 
had  been  made  absolutely  and  without  such 
conditions.  And  it  is  not  conceivable  that 
the  rightfulness  and  efficaciousness  of  pay- 
ments so  made,  and  so  inuring  to  the  benefit 
of  the  corporation  and  its  creditors,  can  be 
impeached  by  the  circumstance  that,  to  in- 
duce them  to  be  made,  the  president  of  the 
company,  without  authority  from  it  or  the 
semblance  thereof,  fraudulently  and  unlaw- 
fully purchased  in  its  name  the  stock  of 
these  subscribers,  and,  likewise  without  au- 
thority or  the  semblance  of  authority,  fraud- 
ulently and  unlawfully,  executed  notes  in 
the  name  of  the  company,  secured  by  de- 
posits of  choses  in  action  belonging  to  the 
company,  or  appropriated  bonds  belonging 
to  the  company,  in  payment  of  the  purchase 
price  of  such  stock.  So  that  the  company 
and  its  creditors  had  the  full  benefit  of  these 
payments,  and  the  wrong  and  injury  which 
resulted  from  the  transactions  to  the  com- 
pany, and  through  it  to  its  creditors,  is  ref- 
erable in  no  degree  to  the  payment  of  their 
subscription  notes  by  these  respondents,  nor 
to  the  cancelation  of  said  notes,  nor  to  the 
manner  of  such  payments,  but  solely  to  the 
unauthorized  and  illegal  diversion  of  choses 
in  action  belonging  to  the  company  in  pay- 
ment, or  to  secure  the  payment,  of  the  price 
Woolfolk  agreed  to  give  for  the  stock.  And 
it  necessarily  follows,  upon  the  construction 
of  the  bill  which  we  have  assumed  for  the 
purposes  of  this  discussion,  that  neither  the 
company  nor  its  creditors  have  any  standing 
at  law  or  in  equity  to  enforce  the  payment 
over  again  of  this  money  which  has  been 
rightfully  paid  to  and  received  by  the  corpo- 
ration, and  used  by  it  in  the  Intimate  pros- 
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ecution  of  its  business;  but  both  the  com- 
pany and  its  creditors  have,  or  had  when 
this  bill  was  filed,  a  remedy  at  law  to  re- 
cover its  assets  illegally,  and  without  cor- 
porate authorization,  or  attempted  authori- 
zation, misappropriated  by  Woolfolk  to  the 
purchase  of  the  shares  of  stock  held  by  these 
respondents. 

As  to  some  of  the  respondents,  0.  C.  Wiley 
and  Wiley  &  Murphree,  the  averment  of  the 
bill  is  that  their  subscriptions  and  promises 
in  writing  have  never  been  paid  at  all,  by 
anybody  or  in  any  way;  the  allegation  being, 
in  substance,  and  almost  literally,  that  these 
respondents  assert  that  they  sold  and  trans- 
ferred their  stock  in  the  terminal  company 
to  the  defendant  Saportas,  the  latter  promis- 
ing and  agreeing  to  pay  said  company  their 
said  subscriptions  therefor,  and  the  prom- 
ises in  writing  made  for  the  payment  there- 
of; that,  if  said  sales  and  transfers  were 
made,  it  was  with  the  intent  to  defraud  the 
corporation,  and  to  hinder,  delay,  and  de- 
fraud its  creditors;  that  said  respondents 
were  amply  able  to  pay  and  satisfy  said 
debts,  but  were  desirous  to  relieve  them- 
selves from  liability  to  pay  the  same;  and, 
if  such  sales  and  transfers  were  made,  they 
were  mere  contrivances  by  which  0.  C. 
Wiley  and  Wiley  &,  Murphree  sought  to 
evade  and  escape  from  such  liability;  that 
they  knew  said  Saportas  was  not  a  resident 
citizen  of  Alabama,  and  they. did  not  believe, 
and  had  no  good  reason  to  believe,  that  he 
was  of  ability  to  pay  for  said  stock;  and 
that  said  subscriptions  and  debts  of  said  re- 
spondents are  yet  due  and  unpaid  to  said 
company,  and  said  company  has  never  agreed 
to  accept  any  other  person  as  debtors  in 
their  places  and  stead.  It  is  entirely  clear 
on  these  facts — so  clear,  indeed,  as  to  ren- 
der discussion  superfluous — ^that  the  com- 
plainants had  a  plain,  adequate,  and  com- 
plete remedy  at  law,  by  garnishment,  against 
these  respondents,  and  that,  therefore,  the 
bill  presents  no  ground  of  equitable  cogni- 
zance as  to  them. 

The  complainants  at  one  time  conceived 
that  their  remedy  against  0.  C.  Wiley  and 
the  members  of  the  firm  of  Wiley  &  Mur- 
phree was  at  law,  and  summoned  them  in 
garnishment.  ITiey  answered,  and  the  com- 
plainants, as  plaintiffs  in  judgment,  con- 
tested their  answer.  When  that  cause  had 
taken  on  this  status,  a  judgment  was  entered 
therein  discharging  the  garnishees.  That 
judgment  is  pleaded  here  by  said  respond- 
ents in  bar  of  the  relief  prayed  in  the  bill. 
The  plea  properly  presents  the  issue  of  res 
judicata.  It  is  claimed  for  complainants 
that  certain  infirmities  attach  to,  and  inhere 
in,  this  judgment,  growing  out  of  the  cir- 
cumstances under  which  it  was  taken.  They 
are  not  such  as  will  avail  on  collateral  at- 
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tack.  There  was  no  direct  proceeding  to 
vacate  the  judgment,  and  it  stands  unim- 
peached  on  the  records  of  a  compet^it  court. 
On  the  averments  of  the  present  bill  to 
which  we  have  adverted,  the  plaintiffs  in 
that  cause,  complainants  here,  were  entitled 
to  judgment  against  the  garnishees.  Upon 
or  after  the  institution  of  a  contest  there, 
judgment  was  passed  for  the  garnishees. 
The  issue  in  that  case  was  necessarily  in- 
debtedness vel  non  of  the  garnishees  to  the 
terminal  company,  and  the  judgment  fore- 
closed that  issue  in  favor  of  the  garnishees. 
That  adjudication  is  a  bar  to  the  relief  now 
prayed  on  the  case  made  by  the  bill,  and  the 
plea  which  set  it  up  should  have  been  held 
sufficient.  If  there  are  other  facts  which 
preclude  the  conclusion  that  the  issue  of  in- 
debtedness was  determinable  in  that  pro- 
ceeding, they  are  not  averred  in  the  bill; 
and  the  sufficiency  of  the  plea  is,  of  course, 
to  be  determined  upon  its  averments  with 
reference  to  the  allegations  of  the  bill. 

La  Fayette  Henderson  as  surviving  part- 
ner, etc.,  was  a  party  defendant  to  the  bill. 
He  died  February  24,  1895.  J.  D.  H^dcr- 
son  was  appointed  his  administrator  May  4, 
1895.  An  order  of  revivor  against  J.  D. 
Henderson  as  such  administrator  was  en- 
tered May  20,  1895,  and  notice  was  served 
on  him  on  May  27,  1895.  On  August  26, 
1895,  a  decree  pro  confesso  was  entered 
against  him.  This  was  set  aside,  and  leave 
granted  him  to  answer,  on  October  8,  1895. 
He  filed  his  answer  on  July  3,  1897,  as  of 
April  8,  1897.  George  B.  Shellhom,  a  wit- 
ness for  complainants,  was  examined  orally 
on  June  3,  1895,  under  an  order  made  May 
27,  1895,  after  Henderson  had  been  made  a 
party,  and  nerved  with  notice,  and  before 
the  decree  pro  confeaso  had  been  entered 
against  him,  and  before  he  had  answered. 
Interrogatories  were  filed  to  Woolfolk  by 
complainants  August  2,  1895,  before  answer 
by,  or  decree  pro  confeaso  against,  said  Hen- 
derson; he  had  no  notice  of  these  interroga- 
tories. On  August  26,  1895,  the  day  on 
which  the  decree  pro  coiifesso  was  entered, 
a  commission  issued  to  take  Woolfolk*s  depo- 
sition, and  this  commission  was  executed, 
and  the  deposition  taken,   on  October   18, 

1895,  after  the  decree  pro  confesso  against 
said  Henderson  had  been  set  aside,  and  be- 
fore his  answer  was  filed.  La  Fayette  Hen- 
derson filed  no  answer  to  the  bill,  and  there 
was  no  decree  pro  confesso  against  him  at 
the  time  of  his  death, — ^none  had  ever  been 
entered.  The  depositions  of  Chew  and  Jes- 
sup  were  taken  on  April  17,  1896,  and  the 
depositions  of  J.  L.  Hall,  Farley,  Joseph, 
Roman,  and  Tennille  were  taken  in  July, 

1896,  after  the  decree  pro  confesso  against 
J.  D.  Henderson,  administrator,  etc.,  had 
been  set  aside^  and  before  he  had  answered. 
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It  is  clear,  on  the  foregoing  facts,  that  the 
several  depositions  referred  to  were  taken 
when  the  case  was  not  at  issue  as  to  the 
respondent  J.  D.  Henderson  as  administra- 
tor of  La  Fayette  Henderson,  deceased,  in 
palpable  violation  of  rule  49  of  chancery 
practice,  which  provides,  with  the  force  and 
effect  of  a  statute,  that  "testimony  cannot 
be  taken  by  either  party  until  the  cause  is 
at  issue  by  sufficient  answer  or  decree  pro 
oonfesso  as  to  all  the  defendants.''  Code, 
p.  1211.  We  do  not  find  that  the  motions 
made  by  the  several  respondents  and  J.  D. 
Henderson  as  such  administrator  to  sup- 
press these  depositions  were  waived.  To 
the  contrary,  they  were  insisted  upon,  and 
should  have  been  granted. 

It  is  averred  in  the  bill  that  the  judgment 
against  the  terminal  company  was  recovered 
by  one  Hall  as  receiver  of  the  Farley  Na- 
tional Bank,  and  that  said  receiver  was 
afterwards  discharged,  and  all  the  assets  of 
the  bank  were  surrendered  and  delivered  to 
it,  including  this  judgment.  This  turning 
over  of  its  assets,  including  the  judgment, 
Is  admitted  by  most  of  the  respondents,  but 
one  or  more  deny  it,  and  one  or  more  neither 
admit  nor  deny  it,  but  demand  proof  of  the 
fact.  Such  proof  was  not  made.  In  our 
opinion,  it  should  have  been.  We  are  in- 
clined, also,  to  think  that  the  transfer  of 
this  judgment  by  the  bank  to  the  complain- 
ants should  have  been  proved. 

There  is  a  variance  between  the  allega- 
tions of  the  original  bill  and  the  evidence  as 
to  the  means  used  by  several  of  the  respond- 
ents in  the  alleged  satisfaction  of  their  sub- 
scriptions and  promises  in  writing.  The  bill 
avers  that  money  to  the  amount  of  the  sub- 
scription notes  severally  was  paid  to  Wool- 
folk.  The  evidence  shows  that,  in  several 
instances,  Woolfolk  accepted,  as  payments, 
claims  which  the  subscribers  had  against  the 
terminal  company  for  brokerage,  and  in  one 
or  more  instances  claims  whidi  they  had 
against  the  Alabama  Midland  Railway  Com- 
pany for  services  rendered  to  that  company. 
This  variance  would  have  been  cured  by  the 
amendment  of  April  8,  1807,  called  the  "red 
ink  amendment,"  and  that  is  one  reason  why 
this  amendment  should  not  have  been 
stricken. 

There  appears  also  to  be  a  variance  be- 
tween the  averments  and  proof  in  respect  of 
the  date  of  the  note  executed  by  J.  C.  Hen- 
derson. The  bill  alleges  that  this  note  was 
executed  March  9,  1887.  The  answer  of 
said  Henderson  alleges,  and  the  proof  shows, 
that  it  was  executed  March  9,  1888.  Then, 
too,  the  bill  alleges  that  the  terminal  com- 
pany was  organized  with  an  authorized  cap- 
ital of  $100,000.  The  fact  appears  to  be 
that  at  organization  the  capital  was  $250,- 
000,  and  that  soon  afterwards  it  was  in- 
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creased  to  $500,000.  An  amendment  of  the 
bill  should  be  made  in  this  connection. 

The  cross  bill  of  J.  M.  Henderson  k  Co. 
fails  to  aver  any  facts  which  import  a  lia- 
bility to  them  on  the  part  of  J.  C.  Hender- 
son, the  respondent  therein.  The  demurrer 
to  it  was  properly  sustained.  The  conclu- 
sions we  have  reached  on  the  several  ques- 
tions that  have  been  considered  on  the  ap- 
peal of  Henderson  et  ah  leave  the  case  in 
such  condition  that  a  discussion  of  its  merits 
on  the  evidence  would  lead  to  no  practical 
results,  and  that  we  deem  it  more  conserva- 
tive of  justice  to  render  no  decree  here  ex- 
cept to  reverse  the'  decree  below,  and  to 
remand  the  cause. 

On  the  cross  appeal  of  J.  L.  Hall  and 
L.  B.  Farley  there  are  only  two  assignments 
of  error.  The  first  of  these  challenges  the 
chancellor's  action  in  striking  the  amend- 
ment referred  to  above  as  the  ''red  ink 
amendment"  from  the  files.  We  construe 
that  amendment  to  aver  that,  in  the  settle- 
ment of  their  subscriptions  and  promises 
in  writing  with  Woolfolk,  the  respondents, 
instead  of  paying  exclusively  in  money,  as 
is  alleged  in  the  original  bill,  were  allowed, 
as  credits  thereon,  claims  which  they  as- 
serted were  due  them  from  the  terminal 
company  as  commissions  for  indorsing  the 
company's  paper,  and  for  other  alleged  serv- 
ices, and  also  claims  which  they  asserted 
against  other  corporations  for  services  to 
such  corporations,  for  which  the  terminal 
company  was  not  responsible.  The  facts 
concerning  the  payments  made  by  Woolfolk 
in  the  purchase  of  the  stock  subscribed  for 
by  certain  of  the  respondents  with  Midland 
bonds,  etc.,  belonging  to  the  terminal  com- 
pany are  sufficiently  stated  in  the  original 
bill,  and  this  amendment  has  no  reference  to 
those  transactions,  and  it  would  be  super- 
fluous had  it  referred  to  them.  And  assum- 
ing, for  the  purposes  of  the  cross  appeal, 
that  the  original  bill  had  equity  to  the  coer- 
cion of  the  payment  of  the  stock  subscrip- 
tions from  the  respondents  who  had  settled 
their  notes  with  Woolfolk  by  taking  credits 
thereon  for  the  claims  referred,  to,  asserted 
by  them  against  the  terminal  company,  or 
attempted  to  be  allowed  by  Woolfolk  as 
claims  against  that  company,  albeit  some  of 
them  were  for  services  rendered  to  other  cor- 
porations, and  paying  the  balance  in  money; 
and  who,  as  a  part  of  the  same  transactions, 
sold  their  stoc^  to  Woolfolk  for  the  termi- 
nal company,  and  were  paid  therefor  with 
Midland  bonds  and  other  assets  of  said  com- 
pany,—  this  amendment  was  proper,  not 
alone  for  the  purpose  of  curing  the  variance 
between  the  averments  of  the  original  bill 
and  the  proof  as  to  how  the  alleged  settle- 
ments were  made  with  Woolfolk  by  them  in 
respect  of  what  they  paid  or  parted  with 
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to  secure  the  cancelation  and  surrender  of 
their  notes,  but  also  for  the  further  purpose 
of  affording  a  basis  for  recovery  against 
them  for  the  amounts  of  such  illegal  credits, 
in  addition  to,  and  cumulative  upon,  the  col- 
lection of  the  amounts  they  had  severally 
subscribed  and  promised  to  pay.  For  not 
having  paid  money  to  the  full  amount  to 
secure  the  cancelation  and  surrender  of 
their  notes,  but  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  having  re- 
ceived assets  of  the  company  equal  in  value 
t4>  the  face  of  the  stock  for  which  they  had 
thus  settled  with  Woolfolk,  it  is  manifest 
that  a  decree  against  them  severally,  for  the 
amounts  of  their  stock  notes,  would  not 
make  the  company  or  its  creditors  whole, 
but  would  leave  it  and  the  complainants  out 
of  pocket  in  each  instance  in  the  sum  of 
the  credits  illegally  allowed  on  the  notes  for 
the  brokerage  commissions  and  claims 
against  other  corporations.  Hence,  our  con- 
clusion that  the  amendment  should  have 
been  allowed  to  remain  in  the  bill,  both  as 
curing  the  variance  adverted  to,  and  as  a 
basis  for  an  accounting  by  these  respond- 
ents for  a  sum  equal  to  the  illegal  credits 
allowed  them  by  Woolfolk.  And,  consider- 
ing the  cross  appeal  separately,  and  as  dis- 
tinct from  the  original  appeal,  the  decree 
striking  said  amendment  will  be  reversed, 
and  a  decree  will  be  here  entered  overruling 
and  denying  the  motion  to  strike. 

Therefore,  on  tlie  main  appeal  the  decree 
vMl  he  reversed^  and  the  cause  remanded, 
and  on  the  orosa  appeal  the  decree  uaU  he 
reversed,  and  a  decree  here  rendered. 

An  application  for  rehearing  having  been 
filed,  the  following  response  thereto  was 
handed  down  on  June  11,  1002: 

Further  investigation  and  consideration 
has  bdl  served  to  confirm  us  in  the  opinion 
that  tLe  doctrine  so  clearly  and  ably  stated 
and  declared  in  Donovan  v.  Finn,  Hopk.  Ch. 
69,  14  Am.  Dec.  631,  by  Chancellor  Sanford, 
and  which  we  adopted  and  followed  in  the 
original  decision  of  this  case,  is  eminently 
sound.  All  the  argument  that  has  been  sub- 
mitted against  the  integrity  of  that  doc- 
trine proceeds  upon  two  utterly  gratuitous 
assumptions:  First,  that  at  law,  in  the 
absence  of  statute,  the  judgment  creditor 
has  a  right  to  have  his  debtor's  choses  in 
action  applied  to  the  satisfaction  of  his 
judgment,  and  that,  therefore,  since  he  can- 
not have  his  execution  levied  upon  them,  he 
may  have  this  legal  right  effectuated  in 
equity;  and,  second,  that  the  fact  that 
choses  in  action  are  not  leviable  converts 
them  into  equitable  property  held  by  the 
judgment  debtor, — ^that  is  to  say,  that,  not- 
withstanding the  title  of  the  owner  of  a 
chose  in  action  is  purely  l^al,  and  his 
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rights  in  respect  of  it  are  enforceable  only 
in  a  court  of  law,  yet  it  is  an  equitable 
estate  or  properly  in  him,  and  for  that  rea- 
son chancery  has  jurisdiction  over  it.     And 
it  is  because  Chancellor  Sanford  declined  to 
adopt   these   assumptions,   as   entirely  un- 
founded as  any  assiunptions  can  be,  and  to 
be  led  off  by  these  palpable  sophistries  that 
it  is  sought  to  present  him,  and  those  "mis- 
guided" judges  who  recognize  the  soundness 
of  his  views  and  conclusions,  as  tyros  in 
equity  jurisprudenee,   and   ignorant   of  its 
elementary  principles.      So  far  as  Chancel- 
lor Sanford  is  concerned,  his  statements  of 
legal  fact,  and  his  clear  and  inevitable  de- 
ductions from  them,  may  well  be  left  to 
stand  alone  and  triumphant  against  all  such 
assaults.     As  to  other  "misguided"  judges, 
it  would  seem  to  be  fair  to  let  them  speak 
for  themselves.    Among  these  are  the  judges 
of  the  Queen's  bench  division  of  the  high 
court  of  justice  of  England,  who,  speaking 
by  Ldndley,  L.  J.,  so  recently  as  1893,  de- 
dare  :   "We  have  simply  to  deal  with  a  case  in 
which  an  ordinary  judgment  creditor  sought 
the  aid  of  a  court  of  equity  to  enforce  his 
judgment  against  property  not  capable  of 
being  reached  by  any  common-law  process. 
The  only  cases  of  this  kind  in  which  courts 
of  equity  ever  interf^ed  [prior  to  the  judi- 
cature acts]  were  cases  in  which  the  judg^ 
ment  debtor  had  an   equitable   interest  in 
property  which  could  have  been  reached  at 
law  if  he  had  had  the  legal  interest  in  it, 
instead  of  the  equitable  interest  only.    This 
will    be    found    explained"    by    Jessel   and 
Chitty  and  the  court  of  appeals  (citing  the 
cases).    "It  is  an  old  mistake  [and  peren- 
nial it  seems]  to  suppose  that  because  there 
is  no  effectual  remedy  at  law  there  must  be 
one  in  equity;  but  the  mistake,  though  old, 
and  often  pointed  out,  is  sometimes  inad- 
vertently made  even  now.     Courts  of  equity 
proceeded  upon  well-known  principles  capa- 
ble of  great  expansion,  but  the  principles 
themselves  must  not  be  lost  sight  of.    The 
principle  on  which,  alone,  the  order  in  this 
case  could  be  supported  before  the  judica- 
ture acts,  is  well  explained  by  Cotton,  L.  J., 
in  Anglo-Italian  Bank  v.  Davies,  L.  R.  9 
Ch.  Div.  276;   it  is  that  eourts  of  equity 
gave  relief  where  legal   right  existed,  and 
there  were  legal  difficulties  which  prevented 
the  enforcement  of  that  right  at  law.    But 
the  existence  of  a  legal  right  is  essential  to 
the  exercise  of  this  jurisdiction.     The  judg- 
ment creditor  here  has  a  legal  right  to  be 
paid  his  debt,  but  not  out  of  the  future  earn- 
ings of  his  debtor;  and  the  court  of  chan- 
cery  had   no  jurisdiction   to   prevent  him 
from  earning  his  living,  or  from  receiving 
his  earnings,  unless  he  h^d  himself  assigned 
or  charged  them.     The  court  could  not  re- 
strain him  from  receiving  them  ontil  his 


1900. 


Hall  t.  HsicDXBSOif* 


711 


creditor  eould  attach  them  under  the  proce&s 
of  gamiahment;  nor  did  the  court  ever  pre- 
sume to  enlarge  the  judgment  creditor's 
rights;  nor,  under  color  of  assisting  him  to 
oiforce  those  rights,  did  the  court  of  chan- 
oery  reach  by  its  process  a  kind  of  property 
which  was  not  liable  to  execution.  Before 
debts  and  money  were  made  liable  to  an 
execution  by  statute,  they  could  not  be 
reached  by  an  ordinary  judgment  creditor 
in  equity,  any  more  that  at  law."  Holmea 
Y.  MiUage,  [1893]  1  Q.  B.  551,  10  English 
Ruling  Cases,  604,  608. 

To  the  same  effect  is  the  language  of 
Jeasel,.  M.  R. :  "Prior  to  the  judicature  act, 
the  courts  of  equity,  before  granting  equita- 
ble execution,  required  to  be  satisfied  of  two 
things:  First,  that  the  plaintiff  in  the  ac- 
tion had  tried  all  he  could  to  get  satisfac- 
tion at  law;  and  then  that  the  debtor  was 
possessed  of  that  particular  equitable  inter- 
est which  could  not  be  attached  at  law." 
Bali  T.  Cooper,  L.  R.  16  Ch.  Div.  644;  and 
to  like  effect  are  the  cases  of  WiUa  v.  Luff, 
I..  R.  38  Ch.  Div.  197,  and  Re  Shephard, 
L.  R.  43  Ch.  Div.  131.  And  this  has,  for 
time  out  of  mind,  been  the  law  of  England. 
Lord  Thurlow,  in  Dundas  v.  Dutens,  1  Ves. 
Jr.  196,  197,  the  contention  being  tiiat  the 
chancery  court  should  give  execution  against 
shares  of  corporation  stock,  said:  '*Is  there 
any.  case  where  a  man  having  stock  in  his 
own  name  has  been  sued  for  the  purpose  of 
having  it  applied  to  satisfy  creditors?  Those 
things,  such  as  stock,  debts,  etc.,  being 
dioses  in  action,  are  not  liable.  They  could 
not  be  taken  upon  a  levari  facias,  •  .  •  I 
have  never  heard  of  such  a  thing."  Chan- 
cellor Thurlow  may  have  been  "a  misleader 
of  youtfk;"  but,  if  so,  it  is  a  strange  thing 
indeed  that  none  of  the  learned  judges  of 
England  from  his  day  to  this  has  discovered 
the  fact,  but,  to  the  contrary,  they  all  have 
uniformly  followed,  reafiirmed,  and  rede- 
clared  the  doctrine  of  Dundas  v.  Dutens, 
believing  in  their  simple  souls  that  it  was 
the  law  of  the  land.  Nor  was  the  proposi- 
tion stated  by  Lord  Thurlow  a  dictum  In 
that  case,  according  either  to  the  apprehen- 
sion of  all  subsequent  English  judges,  or  to 
the  fact.  It  is  singular,  to  say  the  least, 
that  neither  the  fact  of  what  Lord  Thurlow 
said  being  a  dictum,  nor  the  fact  of  his  ob- 
tuseness  and  ignorance,  should  have  been 
discovered  imtil  now,  and  has  not  even  yet 
been  realized  by  any  English  judge,  or 
American,  for  that  matter.  Of  his  declara- 
tion of  the  law  in  the  case  referred  to,  Lord 
Chancellor  Manners,  in  McCarthy  v.  Ooold, 
1  Ball  &  B.  387,  380,  has  this  to  say:  'The 
claim  upon  dividends  of  bank  stock  has  been 
very  properly  abandoned.  I  listened  very 
attentively  to  Lord  Thurlow  in  the  case  of 
Dundas  v.  Dutens,  which  was  heard  upon 
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decree,  and  not  upon  motion,  and  he  was 
clearly  of  opinion  that  choses  in  action,  of 
which  description  is  stock,  could  not  be 
reached  by  the  process  of  this  court."  The 
same  judge  in  Qrogan  t.  Cooke,  2  Ball  &  B. 
230,  said  further:  "In  the  case  of  Dundas 
V.  Dutens  the  question  was  whether  stock 
that  had  been  settled  could  be  brought  with- 
in the  reach  of  creditors.  I  have  a  note  of 
that  case,  which,  on  this  point,  is  more  fuU 
than  the  printed  report  of  it,  which  I  will 
briefly  state.  Lord  Thurlow  says:  -'Is 
there  any  case  where  stock  standing  in  a 
trustee's  name  can  be  made  available  to  pay 
debts,  or  that  debts  (and  stock  is  a  chose  in 
action)  shall  be  transferred  to  creditors  for 
that  purpose?  You  cannot  have  an  execu- 
tion at  law  against  such  effects.'  .  .  . 
So,  in  this  case,  how  could  the  creditors 
have  made  their  policies  of  insurance  avail- 
able, either  at  law  or  in  equity,  during 
Cooke's  life?  For,  independent  of  the  objec- 
tion that  a  chose  in  action  is  neither  sub- 
ject to  an  execution  or  to  be  attached  in 
equity  by  creditors  in  the  lifetime  of  the 
debtor,  here  Cooke  himself  could  recover 
nothing  upon  those  policies."  Lord  Eldon, 
a  chancellor  of  some  repute  in  his  time,  re- 
ferred upon  occasion  to  Lord  lliurlow  with 
respect  and  deference,  and  held,  with  him, 
that  choses  in  action  were  not  leviable,  and 
could  not  be  subjected  in  equity  to  the  sat- 
isfaction of  a  judgment  at  law  {Nantes  v. 
Corrock,  9  Ves.  Jr.  182,  188;  Rider  v.  Kid- 
der, 10  Ves.  Jr.  360,  368 ) ,  remarking  in  the 
latter  case:  "It  is  clear,  stodc  cannot  be 
attached  in  the  life  of  the  party.  Such  was 
the  language  of  Lord  Thurlow  in  Dundas  ▼. 
i*utens,  and  also  in  the  case  of  Sir  Alexan- 
der Leith,  where  a  bill  was  filed  to  try 
whether  this  court  would  give  execution  in 
aid  of  the  infirmity  of  the  law;  and  it  was 
held  that  there  was  no  jurisdiction." 

So  it  stands  the  law  of  England  to-day, 
apart  from  recent  statutes,  and  has  always 
been  the  law  there,  that  a  judgment  creditor 
had  no  right  to  subject  the  debtor's  choses 
in  action  to  the  satisfaction  of  his  judgment, 
and  that,  there  being  no  such  primal  legal 
right,  the  court  of  chancery  has  not,  and  has 
never  had,  any  power  or  jurisdiction  to  sub- 
ject such  property  to  the  judgment  at  law. 
In  addition  to  the  American  courts  and 
judges  who  hold  the  same  doctrine  re- 
ferred to  in  the  original  opinion,  the  judges 
of  the  courts  of  last  resort  in  the  states  of 
Maryland,  New  Jersey,  Tennessee,  and  Ken- 
tucky are,  according  to  coimsel  for  appellees, 
youngsters  who  have  been  misled  by  Chan- 
cellor San  ford  and  Lord  Thurlow,  along 
with  all  the  great  judges  of  England. 

The  Maryland  court  of  appeals,  on  Decem- 
ber 3,  1896,  in  an  elaborate  opinion  review- 
ing all  the  authorities,  laid  down  the  doc- 
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trine  declared  by  the  English  courts  and  oy 
Chancellor  Sanford,  concluding  the  discus- 
sion with  this  quotation  from  Donovan  ▼. 
Finn:  ''When  a  creditor  comes  into  this 
court  for  relief,  he  must  come,  not  merely 
to  obtain  a  decree  or  satisfaction  of  a  judg- 
ment, but  he  must  present  facts  which  form 
a  case  for  equity  jurisdiction."  In  the 
course  of  the  opinion  the  court  says:  "In 
the  early  cases  in  England  the  jurisdiction 
here  contended  for,  to  subject  choses  in  ac- 
tion to  the  claim  of  creditors  by  a  creditor's 
bill,  was  sustained,  but  generally  upon  the 
ground  of  fraud,  trust,  or  for  some  other 
reason  which  it  was  conceded  would  entitle 
the  creditor  to  invoke  its  aid.  Thus  Taylor 
V.  J  ones  f  2  Atk.  600,  lays  down  the  doctrine 
that  where  a  debtor  has,  in  fraud  of  his 
creditors,  assigned  to  trustees  certain  choses 
in  action  in  trust  for  himself  for  life,  and 
then  over  to  his  wife  and  children,  a  court 
of  equity  will  favorably  hear  the  application 
of  such  creditors,  and  decree  such  trust  es- 
tate to  be  sold  for  the  payment  of  their 
debts.  And  this  was  held  to  be  so  notwith- 
standing such  choses  in  action  were  not  sub- 
ject to  levy  and  sale  upon  execution  at  law. 
King  v.  Marisaal,  3  Atk.  192;  Edgell  v. 
Haywood,  3  Atk.  352;  Horn  v.  Horn,  1 
Ambl.  79;  Partridge  v.  Oopp,  2  Ambl.  698; 
Smither  v.  Lewis,  1  Vem.  398.  But  even  in 
cases  like  that  of  Taylor  v.  Jones,  2  Atk. 
600,  and  the  others  just  cited,  which  would 
perhaps  be  now  generally  conceded  to  be 
within  the  limits  of  equity  jurisdiction  be- 
cause of  the  allegation  and  proof  of  fraud, 
it  was  subsequently  held  in  England  that 
creditors  could  get  no  relief  in  equity  be- 
cause they  had  no  legal  right  which  equity 
could  enforce.  Dundas  v.  Dutens,  1  Ves. 
Jr.  196;  Orogan  v.  Cooke,  2  Ball  A;  B.  230. 
In  the  case  last  cited,  Lord  Manners  quoted 
Lord  Thurlow  as  having  said:  'The  opin- 
ion in  Horn  v.  Horn  is  so  anomalous  and 
unfounded  that  forty  such  opinions  would 
not  satisfy  me.  It  would  be  preposterous 
and  absurd  to  set  aside  an  agreement  which, 
if  set  aside,  leaves  the  stock  in  the  name  of 
the  person  where  you  could  not  touch  it.' 
And  in  Bayard  v.  Hoffman,  4  Johns.  Gh. 
450,  Chancellor  Kent,  after  a  most  careful 
and  elaborate  examination  of  the  English 
authorities,  came  to  the  conclusion  that, 
while  Lord  Hardwicke  had  maintained  the 
Jurisdiction  of  equity  thus  to  proceed 
against  choses  in  action,  it  was  afterwards 
denied  and  overthrown  by  both  Lord  Thur- 
low and  Lord  Eldon,  although  his  own  opin- 
ion, as  expressed  in  Bayard  v.  Hoffman,  4 
Johns.  Ch.  450,  was  that  'the  better  reason 
is  with  the  earlier  authorities.'  But,  not- 
withstanding this  expression  of  opinion  in 
the  case  just  cited,  the  more  recent  cases 
upon  this  point  in  New  York  and  some  other 
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states  have  vigorously  announced  and  main- 
tained the  doctrine  that,  aside  from  statute, 
and  in  the  absence  of  fraud  or  some  element 
of  trust,  chancery  has  no  jurisdiction  to 
subject  choses  in  action  to  the  pajment  of 
creditors  because  there  happens  to  be  no 
remedy  at  law,  and  it  would  seem  that  the 
chancellor  himself  had  adopted  this  view,  as 
will  appear  by  reference  to  his  Commentaries 
(vol.  4,  p.  61),  where  he  refers  to  the  New 
York  statute  as  authority  for  the  statement 
that  in  that  state  a  chose  in  action  may  be 
reached  by  process  in  chancery  for  the  ben- 
efit of  creditors." 

In  the  Maryland  case  it  was  suggested 
and  insisted,  as  it  is  in  this,  that,  the  cred- 
itor's remedy  by  attachmoit  of  the  person  of 
the  debtor  having  been  abolished,  the  juris- 
diction of  equity  to  reach  choses  in  action  at 
once  came  into  existence  as  a  necessary  com- 
plement to  imperfect  legal  remedies.  This 
position  the  court  repudiated  in  the  following 
terms:  "Nor  do  we  assent  to  this  view  that 
the  mere  abolition  of  the  extraordinary  rem- 
edies of  outlawry  and  attachment  of  the 
person  would  confer  jurisdiction  on  equity. 
Such  a  conclusion  would  be  in  conflict  with 
reason  as  well  as  with  modem  authority. 
It  would  certainly  not  seem  to  follow  that  if 
the  law  had  always  and  consistently  refused 
to  give  an  execution  against  things  in  action, 
and  had  allowed  only  the  extraordinary  rem- 
edies just  mentioned,  that,  upon  the  destruc- 
tion of  the  latter,  the  former  would  not  only 
thereupon  spring  into  existence,  but  become 
remedies  appropriate  for  a  court  of  equity. 
The  contrary  conclusion  would,  we  think,  be 
more  reasonable,  namely,  that  the  legislature 
having  abolished  execution  against  the  per- 
son, which  was  used  for  the  purpose  of  get- 
ting satisfaction  out  of  the  debtor's  effects 
which  could  not  be  reached  by  other  execu- 
tions, and  havine  failed  to  provide  any  new 
remedy  to  take  its  place,  it  was  not  intended 
there  should  be  any.  And  so  it  has  been  held 
in  Donovan  v.  Finn,  Hopk.  Ch.  59,  14  Am. 
Dec.  531;  Buford  v.  Buford,  1  Bibb,  305; 
Greene. y.  Keene,  14  R.  I.  388,  397,  51  Am. 
Rep.  400.  'Equity  follows  the  law,'  and,  as 
we  have  seen,  a  rule  either  of  statute  or  com- 
mon law  is  as  potent  in  a  court  of  equity  as 
in  a  court  of  law.  1  Story,  Kq.  Jur.  f  64. 
Whatever  may,  at  one  time,  have  been  the 
vague  and  general  rule  as  to  the  limits  and 
extent  of  equity  jurisdiction,  it  is  now  well 
settled  that  "no  court  of  chancery  at  this  day 
would  attempt  to  supply  the  defects  of  law 
by  deciding  contrary  to  its  settled  rules  in 
any  manner,  to  any  extent,  or  under  any  cir- 
cumstances, beyond  the  already  settled  prin- 
ciples of  equity  jurisprudence.'  1  Pom.  £q. 
Jur.  S  47." 

The  whole  of  this  able  and  learned  opin- 
ion might  be  set  out  here  with  advantage  to 
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the  bench  and  bar  of  the  state;  but  we  con- 
tent ourselves  with  the  following  additional 
excerpt:  "It  would  seem  to  be  reasonably 
clear  from  the  authorities  already  cited,  and 
the  discussion  of  them,  that,  in  the  absence 
of  a  statute,  and  in  the  absence  of  fraud  or 
some  other  ground  of  equity  jurisdiction,  a 
court  of  equity  has  no  power  to  subject  the 
defendant's  unassigned  right  of  dower  to  the 
payment  of  her  debts.  But  this  conclusion 
will,  we  think,  be  placed  beyond  doubt  by  a 
brief  consideration  of  some  of  the  adjudica^ 
tions  of  the  highest  courts  of  other  states. 
In  the  ease  of  Maxon  v.  Gray,  14  R.  I.  641, 
which  was  decided  in  1885,  the  yery  question 
now  before  us  was  passed  upon.  That  case, 
like  this,  was  a  bill  in  equity  by  judgment 
creditors  for  a  decree  for  a  sale  of  an  un- 
assigned right  of  dower,  and  in  an  able  and 
elaborate  opinion  the  court  came  to  the  con- 
clusion, after  reviewing  many  of  the  previous 
cases,  that  equity  had  no  jurisdiction.  To 
the  same  effect,  Orecne  v.  Keene,  14  R.  I. 
388.  51  Am.  Rep.  400.  In  Ore^tcell  v.  Smith, 
2  Tenn.  Ch.  416,  it  was  held  that  chancery 
has  no  power  to  reach  stocks  or  things  in  ac- 
tion, even  in  the  hands  of  third  persons  un- 
affected with  fraud  or  trust,  without  the  aid 
of  a  statute.  Keightley  v.  Walls,  27  Ind. 
384;  Williams  v.  Reynolds,  7  Ind.  622.  In 
the  case  last  cited  it  is  said  equity  will  not 
subject  choses  in  action  to  the  payment  of  a 
judgment  creditor,  because  equity  only  aids 
the  law,  and  will,  therefore,  not  interfere, 
except  as  to  such  property  as  may  be  sold  on 
execution  at  law.  In  the  case  of  Buford  v. 
Buford,  1  Bibb,  305,  the  same  view  was  en- 
forced in  the  absence  of  a  statute,  and  in  con- 
cluding its  opinion  the  court  said:  'The 
bare  circumstance  of  a  debt  cannot  be  made 
the  foundation  of  a  bill.'  The  views  upon 
the  question  of  jurisdiction  expressed  in  all 
these  cases  are  in  accord  with  the  rule  as 
laid  down  by  Mr.  Adams.  'Equity,'  he  says, 
'does  not  create  new  rights  which  the  com- 
mon law  denies,  but  it  gives  effective  redress 
for  the  infringement  of  existing  rights, 
where,  by  reason  of  the  special  circumstances 
of  the  case,  redress  at  law  is  inadequate.' 
Adams,  £q.  p.  6;  Phelps,  Jur.  £q.  §  158." 

This  case  is  published  in  57  Am.  St.  Rep. 
407,  and  in  a  note  Mr.  Freeman  again  cites 
Donovan  v.  Finn,  and  several  other  cases, 
and  says:  ''There  is  probably  a  preponder- 
ance of  authority  in  favor  of  the  view  that 
equity  has  no  power  in  ordinary  cases  to  com- 
pel the  appropriation  of  choses  in  action  to 
the  payment  of  their  owner's  debts."  Har- 
per V.  Clayton,  84  Md.  346,  355,  35  L.  R.  A. 
211,  35  Atl.  1083. 

The  supreme  court  of  Tennessee  is  equally 
pronounced  in  support  of  the  doctrine  of 
the  original  opinion  in  this  case.  The  fol- 
lowing is  the  opinion  of  that  court  in  the 
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first  case  which  came  before  it  involving 
this  question:  "This  is  a  bill  filed  by  the 
complainant  to  subject  stock  in  the  Nash- 
ville Bridge  Company  to  the  payment  of  his 
debt  due  from  defendant.  It  is  not  pre- 
tended that  there  is  any  fraud  or  trust  in 
this  case  to  furnish  a  ground  of  equity 
jurisdiction;  and  the  simple  question  is 
whether  this  court  has  power  to  cause 
stocks,  credits,  and  rights  of  action  held  by 
a  debtor  without  fraud  to  be  sold  or  con- 
verted into  money,  or  transferred  to  the 
creditor  in  payment  of  his  debt.  We  think 
it  has  not;  and  without  entering  into  any 
reasoning  on  the  subject,  or  review  of  au- 
thorities, we  refer,  as  conclusively  settling 
the  point,  to  the  case  of  Donovan  v.  Finn, 
Hopk.  Ch.  50,  14  Am.  Dec.  531.  Our  act  of 
assembly  of  1833  [chap.  11],  makes  ample 
provision  upon  this  subject;  but  this  bill, 
being  filed  long  before  the  passage  of  that 
act,  cannot  be  governed  by  it.  Affirm  the 
decree."  Ertoin  v.  Oldham,  6  Yerg.  185,  27 
Am.  Dec.  458. 

In  the  case  of  Oresswell  v.  Smith,  8  Lea, 
688,  which  was  deeided  nearly  fifty  years 
later,  the  decision  in  Erwvn  v.  Oldham  was . 
reaffirmed  by  the  supreme  court  of  Tennes- 
see, and  it  was  further  held  "that  the  mere 
abolishment  of  imprisonment  for  debt  would 
not,  without  more,  vest  the  chancery  court 
with  jurisdiction  it  did  not  previously  pos- 
sess, however  much  the  creditor  might  need 
additional  aid."  This  case  was  heard  in  the 
first  instance  and  decided  by  Chancellor 
Cooper,  a  judge  of  very  high  repute  with 
most  lawyers  and  jurists;  and  in  a  learned 
opinion  reviewing  all  the  authorities,  and 
reaching  the  conclusion  that  equity  was 
without  jurisdiction  in  the  premises,  is 
found  a  reference  to  Lord  Hardwicke's  posi- 
tion on  the  question  which  is  peculiarly  ap- 
posite here  in  view  of  the  argument  of  coun- 
sel. After  referring  to  the  courts  and 
judges  ranging  themselves  upon  either  side 
of  the  question,  he  continues :  "In  this  war 
of  giants,  non  mi  tantcts  componere  lites. 
If,  however,  to  the  great  names  of  Kent  and 
Walworth  could  be  added  the  greater  name 
of  Lord  Hardwicke,  it  would  be  difficult  to 
convince  a  lawyer  of  the  present  day  that 
the  weight  of  reason  was  not  with  them,  • 
whatever  might  be  the  weight  of  authority. 
Unfortunately  for  that  side  of  the  question, 
we  have  a  positive  decision  of  the  master 
mind  of  English  equity  which  seems  to  have 
been  overlooked  by  Chancellor  Kent,  and  is 
directly  in  accord  with  Donovan  v.  Finn. 
In  both  cases  a  judgment  creditor,  after  ex- 
hausting his  legal  remedy,  sought  to  reach 
a  legacy  due  to  the  debtor  in  the  hands  of 
the  executor  of  the  decedent,  and  in  both  the 
decision,  so  far  as  it  turned  upon  the  in- 
herent power  of  the  court  of  chancery,  was 
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the  same."  The  chancellor  then  reviews  the 
rulings  of  Lord  Hardwicke  in  EdgeU  v.  Hay- 
wood,  3  Atk.  352,  and  continues:  "The 
language  of  this  decision  against  the  power 
of  chancery  to  reach  stock,  debts,  and  choses 
in  action  not  leviable  by  execution  is  quite 
as  emphatic  as  that  of  Lord  Thurlow  in 
Dundaa  v.  Dutens.  ...  It  was  only  by 
virtue  of  the  statute  that  the  court  could 
act.  Donovan  v.  Finn  was  precisely  the 
same  case  without  the  statute.  I  conclude, 
therefore,  that  this  eminent  judge  was  of 
the  same  opinion  as  his  successors, — ^that 
such  property  could  not  be  reached  directly 
in  equity,  but  only  through  some  other 
ground  of  jurisdiction,  such  as  fraud  or 
trust."  OresweU  v.  Smith,  2  Tenn.  Ch.  41C, 
422,  423. 

In  the  original  opinion,  we  cited  some 
Kentucky  cases  supporting  the  conclusion 
reached.  We  will  now  advert  to  one  or  two 
others  decided  by  the  court  of  last  resort  of 
that  state.  Buford  v.  Buford,  1  Bibb,  305, 
is  one  of  them.  We  copy  from  the  opinion 
in  that  case:  '*The  point  being  settled  that 
at  law  the  obligation  which  James  Buford 
held  on  Calloway  could  not  have  been  taken 
in  execution,  nor  the  land  in  the  said  bond 
described,  it  remains  to  inquire  if  a  court  of 
equity  can  go  beyond  the  law,  and  create  a 
new  right.  Equity  cannot  construe  a  stat- 
ute otherwise  than  a  court  of  law  can.  Both 
courts  are  bound  by  the  same  rules  of  con- 
struction, insomuch  it  is  a  maxim  that 
equitas  sequitur  legem.  Equity  will  remove 
impediments  which  are  in  the  way  to  legal 
rights,  and  will  give  redress  where,  accord- 
ing to  the  forms  of  procedure  at  law,  the 
complainant  might  have  a  right  without  a 
remedy,  or  where  that  remedy  would  be  in- 
complete. Equity  will  enforce  a  recognized 
right  in  a  manner  unattainable  at  law,  but 
it  cannot  create  a  right  unknown  to  the  law. 
What  right,  then,  had  William  Buford,  upon 
which  he  could  bottom  his  complaint  in 
chancery?  At  law  he  could  have  no  lien 
upon  his  debtor's  property,  by  virtue  of  his 
judgment,  until  his  writ  of  execution  was 
delivered  to  the  proper  officer;  but  even 
after  delivery  he  could  have  gained  no  lien 
thereby  on  the  land  or  the  bond  which  is 
'  the  subject  of  the  complaint.  The  applica- 
tion, therefore,  is  not  to  enforce  a  right 
recognized  by  law,  but  to  create  one,  and 
give  a  lien  unknown  to  the  law.  Equity 
cannot  sustain  the  prayer  of  the  creditor  up- 
on the  suggestion  that  his  debtor  has  but 
an  individual  piece  of  property,  and  that  his 
debt  must  remain  unpaid  unless  the  law 
shall  be  transcended,  and  that  property 
made  liable.  If  the  chancellor  is  not  circum- 
scribed by  the  rules  of  law  which  enter  into 
and  constitute  the  right,  what  is  to  limit  his 
discretion?  If  he  can  seize  the  bare  circum- 
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stance  of  a  debt  as  the  foundatioo  of  the 
bill,  and  create  a  privity  or  a  lien  when  the 
law  has  given  none,  then,  indeed,  it  might 
be  said  that  justice  was  to  be  measured  by 
the  chancellor's  foot,  his  power  by  his  appe- 
tite, and  his  range  illimitable.  A  bond  for 
land  gives  no  vested  right  to  the  land.  It  is 
but  a  right  to  ask  for  the  subject  or  dam- 
ages by  way  of  oompensation  for  not  com- 
plying with  that  right.  It  is  but  a  chose  in 
action,  which  execution  cannot  reach,  and 
which  equity  cannot  readi  in  behalf  of  a 
creditor,  without  a  privity  created  by  the 
parties  or  by  the  law.  The  insolvency  of  the 
debtor  can  furnish  no  ground  for  the  inter- 
position of  the  chancellor  when,  in  so  do- 
ing, he  does  not  follow,  but  outgoes,  the 
law.  As  well  might  the  creditor  ask  that 
his  debtor,  who  was  destitute  of  property, 
should  be  compelled  to  labor,  and  suffer  the 
creditor  to  receive  the  proceeds.  And  yet  it 
is  believed  the  chancellor  could  exercise  no 
such  power,  although  the  law  had  given  the 
creditor  an  execution  against  the  body  of  the 
d^tor."  And  in  the  late  case  of  Curd  v. 
Letcher,  3  J.  J.  Marsh.  443,  Uie  same  coart 
reaffirms  the  doctrine  of  Buford  v.  Buford, 
and  of  the  other  cases  cited  in  our  original 
opinion.    , 

The  New  Jersey  courts  enjoying  an 
especially  high  reputation  in  the  fidd  of 
equity  jurisprudence,  is  thoroughly  com- 
mitted to  the  same  doctrine.  The  first  case 
was  tliat  of  Diahorough  v.  Outcalt,  1  N.  J. 
£q.  298.  There  was  a  full  discussion  of  the 
question  on  principle  and  authority,  and  an 
unqualified  acceptance  and  adoption  of  the 
doctrine  of  Donovan  v.  Finn.  In  WMfney 
V.  Rohhine,  17  N.  J.  Eq.  360,  it  is  decided 
that  "the  jurisdiction  of  the  court  of 
chancery  to  collect  the  choses  in  action  of  a 
judgment  debtor,  and  apply  them  to  the  pay- 
ment of  his  debts,  has  never  been  assumed  in 
this  state  until  conferred  by  the  acts  oV 
1845  and  1864,  and  this  holding  was  reaf- 
firme<l  in  Vanderveer  v.  Stryker,  8  N.  J.  Eq. 
175.  The  case  of  Hardenburgh  v.  Blair,  30 
N.  J.  Eq.  645,  was  decided  by  the  court  of 
errors  and  appeals  in  1870.  The  court,  hav- 
ing held  that  the  relief  sought  was  not 
grantable  imder  certain  statutes  of  that 
state,  proceeds  thus:  "But  it  is  contended, 
on  behalf  of  the  judgment  creditor,  that,  in- 
dependently of  the  acts  of  1845  and  1864, 
chancery  had  a  jurisdiction  which  would  en- 
able it  to  reach  the  moneys  in  question,  and 
apply  them  in  payment  of  the  judgment 
debt  of  the  cestui  que  trust.  An  examina- 
tion of  the  decisions  of  the  English  courts 
will  show  it  to  be  there  settled  that  an  orig- 
inal jurisdiction  of  this  kind  did  not  per- 
tain to  its  courts  of  equity.  The  powers  of 
the  court  were  simply  in  aid  of  the  judg- 
ment creditor  where  a  trust  had  been  inter- 
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p06«d  which  obstructed  the  operation  of  the 
process  of  a  court  of  law,  and  extended  only 
to  such  property  as,  save  for  the  interposi- 
tion of  the  legal  obstacle,  might  have  been 
reached  by  sucb  process.  Speaking  on  this 
subject.  Lord  Cottenham  said:  'What  gives 
a  judgment  creditor  a  right  against  the  es- 
tate is  only  the  act  of  Parliament,  for,  in- 
dependently of  that,  he  has  no  such  right. 
The  act  of  Parliament  gives  him,  if  he 
pleases,  the  option  by  the  writ  of  elegit.  .  .  . 
The  effect  of  the  proceeding  under  the  writ 
is  to  give  the  creditor  a  legal  title,  which,  if 
no  impediment  prevent  him,  he  may  enforce 
at  law  by  ejectment.  If  there  be  a  legal  im- 
pediment»  he  then  comes  into  the  court,  not 
to  obtain  a  greater  benefit  than  the  law 
(that  is,  the  act  of  Parliament)  has  given 
him,  but  to  have  the  same  benefit  which  he 
would  have  had  at  law  if  no  legal  impedi- 
ment had  intervened.'  Neaie  v.  Mc^rlhorough, 
3  Myl.  &  C.  416.  Mr.  Lewin,  after  an  exam- 
ination of  the  cases,  uses  this  language:  'As 
equity  only  follows,  and  does  not  enlarge, 
the  law,  the  judgment  creditor  has  no  title 
to  relief  where  the  chattel  of  whidi  the  trust 
has  been  created  is  not,  in  itself,  amenable 
to  any  legal  process.'  Lewin,  Tr.  648.  In 
Taylor  v.  Janes,  2  Atk.  600,  which.  Chan- 
cellor Kent  said,  contained  the  great  and 
leading  doctrine  in  support  of  the  creditor, 
the  debtor  had,  in  fraud  of  creditors,  pur- 
chased stock  with  his  own  money,  and  vested 
it  in  trustees  for  the  benefit  of  himself  for 
life,  and  of  his  wife  for  her  life,  and  after- 
wards for  the  benefit  of  his  children.  On  a 
bill  filed  by  his  creditors  to  have  his  debts 
paid  out  of  the  stock,  it  was  decreed  that 
the  trust  estate  be  sold,  and  applied  in  pay- 
ment of  the  creditors,  although  the  stock 
was  not»  at  that  time,  subject  to  levy  and 
sale  under  execution  at  law.  The  case  was 
one  infected  with  fraud,  and  the  decision  of 
the  master  of  rolls  was  put*  on  that  ground. 
Now,  although  fraud  is  one  of  the  heads  of 
equity  jurisdiction,  yet  Taylor  v.  Jonea  and 
several  other  cases  of  the  same  kind  have 
been  denied,  as  contrary  to  correct  principle, 
by  a  weight  of  judicial  opinion  that  entirely 
destroys  their  value  as  precedents.  Lewin, 
Tr.  648.  The  subject  has  since  been  regu- 
lated by  acts  of  Parliament,  which  express- 
ly make  a  judgment  debtor's  equitable  inter- 
est in  lands,  and  also  stock,  funds,  and  an- 
nuities held  by  him  in  his  own  name,  or  in 
the  name  of  another  in  trust  for  him,  avail- 
able for  the  payment  of  his  debts.  .  .  . 
Independently  of  these  statutes,  and  the 
statutes  relating  to  insolvent  debtors  and 
bankrupts,  it  is  well  nettled  in  England  at 
the  present  time  that  the  jurisdiction  of 
chancery  in  aid  of  a  judgment  creditor  ex- 
tends no  further  than  to  property  of  such  a 
nature  and  description  as  might  have  been 
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seized  by  the  process  at  law  if  some  legal 
obstacle  had  not  been  interposed." 

Recurring,  now,  to  the  N«w  York  deci- 
sions: The  case  of  Madden  v.  Spader j  20 
Johns.  654,  is  chiefly  relied  upon  as  settling 
the  doctrine  in  that  state  that  a  judgment 
creditor,  even  in  the  absence  of  statute,  may 
come  into  chancery  to  have  satisfaction  out 
of  choses  in  action  belonging  to  his  debtor. 
There  is  an  opinion  in  that  case  by  Wood- 
worth,  J.,  to  this  effect.  It  was  concurred 
in  by  Spencer,  Ch.  J.,  and  dissented  from  by 
Piatt,  J.  The  statement  of  facts  in  the  re- 
port demonstrates  that  the  case  was  one  of 
fraud  and  trust,  and  therefore  well  within 
a  recognized  head  of  equity  jurisdiction 
wholly  apart  from  the  question  we  are  now 
upon ;  all  which  is  made  entirely  clear  in  the 
opinion  deliver^  by  Justice  Piatt,  who  con- 
curred in  the  aifirmance  of  the  decree  upon 
the  ground  of  fraud  and  trust,  concluding 
in  these  words :  ''But  I  am  not  prepared  to 
extend  this  doctrine  to  any  other  cases  than 
those  wherein  the  trustee  received  goods  lia- 
ble in  themselves  to  execution,  under  circum- 
stances which  imply  fraud,  in  fact  or  in 
law,  as  against  creditors.  In  an  abstract . 
view,  it  may  appear  proper  to  extend  the 
remedy,  in  favor  of  creditors,  to  every  chose 
in  action  of  the  debtor.  But  in  my  judg- 
ment such  power  has  not  yet  been  conferred 
on  our  courts  of  justice,  and  it  will  be  the 
appropriate  office  of  a  bankrupt  law,  or  some 
other  legislative  provision,  to  afford  such  a 
remedy.  I  feel  that  we  are  treading  on  new 
ground,  and  I  am  unwilling  to  commit  my- 
self beyond  the  case  now  before  us."  What 
we  have  thus  set  forth  as  being  the  case  be- 
fore the  court  leads  inevitably  to  the  con- 
clusion that  all  that  was  declared  by  Wood- 
worth,  J.,  as  to  the  right  of  a  creditor  to 
subject  the  choses  in  action  of  his  debtor, 
was  beside  the  case  presented  wholly  unnec- 
essary to  its  decision,  and  therefore,  was  the 
merest  dioia  of  that  judge.  It  was  so  de- 
clared in  the  subsequent  case  of  Donovan  v. 
Finny  as  we  have  seen;  it  was  so  consid- 
ered and  esteemed  by  the  lawmakers  of  New 
York,  else  there  would  have  been  no  occa- 
sion for  the  statute  of  1830,  expressly  passed 
to  "settle"  the  law  in  accordance  with 
Woodworth's  opinion,  and  so  expressly  held 
by  the  court  for  the  correction  of  errors  in 
the  case  of  Durant  v.  Albany  County ,  26 
Wend.  66,  decided  in  1841.  And,  beyond 
this,  the  opinion  is  inconsistent  with  itself, 
in  that  it  confesses  in  one  part  that  the 
remedy  proposed  to  be  applied  must  be  pred- 
icated upon  a  right  existing  at  law,  but 
which  in  the  particular  case  the  remedy  at 
law  is  inadequate  to  effectuate,  and  from 
this  sound  basis,  stated  in  the  opinion  itself, 
it  proceeds  to  the  conclusion  that  equity  may 
reach  and  apply  choses  in  action  when  con- 
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fessedly  there  was  no  right  at  law  in  any 
case  to  80  reach  and  apply  them.  In  the 
case  last  cited — Durant  v.  Albany  County — 
the  decision  was  that  the  chancery  court  had 
no  such  jurisdiction  as  was  attempted  to  be 
declared  by  Justice  Woodworth  in  Hodden 
▼.  Spader,  and  the  presiding  judge  ol  the 
court,  in  delivering  the  ruling  opinion  in  the 
case,  had  the  following,  among  other  things, 
to  say  of  Hadden  v.  Spader:  "It  is  true 
that,  in  the  case  of  Hadden  ▼.  Spader,  the 
learned  member  of  the  court  of  errors  who 
delivered  the  leading  opinion  did  advance  a 
doctrine  which  carried  the  jurisdiction  of 
chancery  beyond  its  former  recognized  lim- 
its, and  extended  it  to  the  discovery  and  ap- 
plication of  choses  in  action  and  equitable 
interests  which  could  not  before  be  levied 
upon  by  execution  at  law.  *In  these  views 
another  learned  member  of  the  court  ex- 
pressly concurred;  and,  what  is  very  re- 
markable, the  opinion  which  had  been  deliv- 
ered is  expressly  referred  to  in  the  preamble 
to  the  final  decree  entered  in  the  case.  But 
this  case,  I  apprehend,  notwithstanding  the 
extraordinary  preamble  of  the  decree,  cannot 
be  considered  as  deciding  anything  beyond 
the  true  point  involved  in  the  case.  That 
was  clearly  within  the  former  acknowledged 
jurisdiction  of  the  court  of  chancery.  It 
was  in  no  respect  necessary,  therefore,  to  its 
decision,  and  the  afiirmance  of  the  decree  of 
the  chancellor,  to  assert  the  new  and  en- 
larged jurisdiction  of  that  court  which  was 
claimed  for  it  in  the  leading  opinion  deliv- 
ered on  the  Anal  decision  of  the  case.  While, 
therefore,  that  decision  has  been  considered 
as  sound  law,  the  reasoning  of  the  leading 
opinion  in  it  appears  not  to  have  been  re- 
ceived with  equal  favor,  or  to  have  been  ac- 
quiesced in  either  by  the  courts  or  the  bar." 
Here  follow  quotations  from  the  opinion  of 
Chancellor  Sanford  in  D<movan  v.  Finn, 
showing  the  unsoundness  of  Woodworth's 
views  in  Hadden  v.  Spader,  which  we  do  not 
repeat  here,  as  they  are  set  out  in  the  orig- 
inal opinion;  and  the  opinion  in  Durant's 
Case  proceeds:  "I  have  been  the  more  lib- 
eral in  my  quotations  from  the  opinion  of 
Chancellor  Sanford  in  the  case  of  Donovan 
and  Finny  not  only  because  that  case  appears 
to  have  been  fully  argued,  and  well  and  ably 
considered,  but  because  they  present  the 
views  of  a  chancellor  who  was  as  faithful 
and  enlightened  in  the  exercise  of  the  pow- 
ers which  he  believed  himself  to  possess,  as 
he  was  careful  to  abstain  from  the  assump- 
tion of  those  not  within  his  proper  jurisdic- 
tion; and  who,  while  he  was  prompt  to  ap- 
ply all  the  legitimate  and  beneficent  prerog- 
atives of  equity  to  the  great  purposes  of 
justice,  viewed  with  anxiety,  and  not  without 
painful  alarm,  the  tendency  of  his  own  court 
to  an  undue  accumulation  and  exercise  of 
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powers.  Few  officers  of  the  court  of  chancery 
have  lived  whose  governing  principle  appears 
to  contrast  more  strikingly  with  that  em- 
braced in  the  old  saying,  so  fully  exempli- 
fied in  the  life  and  character  of  Cardinal 
Wolsey,  the  chancellor  of  Hen.  VIII.  of 
England,  'that  great  men  in  judicial  places 
will  never  want  authority.*  Views  of  the 
case  of  Hadden  v.  Spader  similar  to  those  of 
Chancellor  Sanford  seem  to  have  been  enter- 
tained by  Justice  Karcy  and  others  in  the 
subsequent  case  of  Fettit  ▼.  Candler  in  this 
court  in  1829.  See  3  Wend.  620.  Justice 
Marcy  there  says :  'The  relief  asked  for  and 
granted  in  the  case  of  Hadden  v.  Spader  lay 
within  the  uncontested  powers  of  the  court; 
but  the  doctrine  advanced  by  some  of  the 
judges  when  that  case  was  reviewed  in  this 
court  went  greatly  beyond  the  principle  nec- 
essarily involved  in  it»  and  is  supposed  by 
Chancellor  Sanford  not  to  have  the  sanction 
of  the  court.'  'Nothing  can  be  certainly 
said  to  be  established  as  law  by  this  court  in 
a  particular  decision  but  what  is  necessarily 
involved  in  the  case  decided.'  Chief  Justice 
Savage  concurred  in  the  views  presented  by 
Justice  Marcy,  with  the  remark  that  'his  im- 
pressions were  that,  under  the  existing  law, 
a  defendant  is  not  bound  to  answer  as  to 
property  which  never  was  within  the  reach 
of  an  execution.'  Justice  Sutherland  con- 
curred, reserving  himself  upon  this  latter 
point.  I  think,  therefore,  that  it  must  be 
conceded  that  the  law  of  the  decision  in  the 
case  of  Hadden  v.  Spader  did  not  extend 
the  jurisdiction  of  chancery  beyond  its  form- 
er admowledged  limits;  and  that^  previous 
to  the  statute  of  1830,  that  court,  in  the  ab- 
sence of  fraud,  trusty  or  other  head  of  equity, 
had  no  power  to  compel  the  discovery  of 
money,  stocks,  choses  in  action,  or  equitable 
interests  of  a  debtor  not  tangible  by  execu- 
tion at  law,  and  to  apply  them,  when  discov- 
ered, to  the  payment  of  the  debt  of  a  cred- 
itor, even  although  such  creditor  had  ob- 
tained a  judgment  at  law,  issued  an  execu- 
tion thereon,  and  had  it  returned  unsatis- 
fied. If  the  court  had  such  jurisdiction  al- 
ready, then  the  passage  of  the  statute  of 
1830  expressly  giving  it  that  jurisdiction 
was  unnecessary,  and  is  without  effect.  But 
I  take  the  passage  of  that  statute  to  be  evi- 
dence that  in  the  opinion  of  the  revisers  who 
proposed  it,  and  the  revising  legislature  who 
passed  it,  the  court  of  chancery,  independent 
of  the  statute,  had  not  the  jurisdiction  in 
question.  Indeed,  the  revisers,  in  presenting 
the  draft  of  the  proposed  statute,  expressly 
say  that  'deeming  it  important  to  settle  the 
law,  and  preserve  the  rule  as  laid  down  in 
Hadden  v.  Spader,  they  have  prepared  the 
above  section;'  thereby  clearly  implying 
that,  without  them,  the  law  was  not  so  set- 
tled."   It  was  insisted  in  Duranfs  Gate,  as 
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it  i8  insisted  here,  that  the  statute  of  New 
York  above  referred  to  was  merely  declara- 
tory of,  ''and  only  reasserted,  jurisdiction 
which   the  court  6f  chancery  already  pos- 
sessed, but  which  had  been  drawn  into  ques- 
tion and  doubt;"  and  there,  as  here,  certain 
declarations  of  Chancellor  Walworth   were 
relied  upon  to  support  the  position.  Of  these 
deliverances,  the  opinion  in  DuranVa  Case 
treats   as   follows:     "I   am   aware  that  in 
Tarbell  v.    Griggs,   3   Paige,   207,   23   Am. 
Dec  790,  the  present  chancellor  [Walworth] 
said:     'It  has  been  repeatedly  decided  that 
this  section  of  the  Revised  Statutes  is  not 
introductory  of  a  new  principle,  but  is  only 
in  affirmance  of  what  was  considered  by  the 
court  of  dernier  resaort  the  legitimate  juris- 
diction of  the  court  of  chancery  previous  to 
the  adoption  of  the  Revised  Statutes.'    The 
learned  chancellor  has  not  been  pleased  to 
refer  us  to  the  cases  in  which  it  had  been 
so  repeatedly  decided.     The  statute  went  in- 
to effect  in  1830;   the  chancellor  spoke  in 
1832 ;  and  I  am  not  aware  of  any  decision  of 
any  court  during  that  period,  or  even  down 
to  the  present  time,  giving  to  the  statute  in 
question  the  character  and  eiTect  ascribed  to 
it  by  the  chancellor.    If  there  be  any  such 
decision,  I  have  been  unable  to  find  it.     It 
is  true  that  in  Child  v.  Brace,  4  Paige,  309, 
the  chancellor  again  says :  'It  must  be  recol- 
lected,  however,   that  this   statute  is  only 
declaratory  of  a  principle  which  had  before 
been  adopted  in  this  court.'  Again  the  chan- 
cellor does  not  refer  us  to  the  cases  in  which 
the  principle  of  the  statute  had  been  adopted 
in  our  court  of  chancery,  and  I  know  of  no 
case  in  which  that  principle  forms  a  part  of 
the  decree  and  law  of  the  case."     After  re- 
ferring to  all  the  cases  at  all  bearing  on  the 
matter,    and    demonstrating   that   none   of 
them  supports  Chancellor  Walworth's  asser- 
tion, the  opinion,  with  reference  to  him,  pro- 
ceeds:    '*l3own   to    1827,   it   would   appear 
that,   in  the  opinion  of  the  present  dian- 
cellor  himself,  notwithstanding  the  decision 
in  the  case  of  Hodden  v.  Bpfider,  neither  the 
doctrine  of  the  leading  opinion  in  that  ease, 
nor  the  principle  of  the  statute  of  1830,  was 
the    acknowledged    law    of    the    court    of 
chancery  of  this  stat«;  for  in  the  case  of 
Weed  V.  Pierce,  9  Cow.  722,  which  in  that 
year  came  before  him  as  vice  chancellor  of 
the    fourth    judicial    circuit,    he    said:     'I 
think,  with  the  late  chancellor,  that  in  an 
ordinary  case,  free  from  all  fraud  and  in- 
justice, this  court  ought  not,  on  the  appli- 
cation of  an  execution  creditor,  to  deprive 
the  debtor  of  the  power  of  collecting  his 
debts.    There  must  undoubtedly  be  an  un- 
conscientious exercise  of  that  power  on  the 
part  of  the  debtor,  or  some  fraud,  collusion, 
injustice,  or  wilful  neglect  on  his  part  to 
collect  and  apply  his  debts  and  choses  to  sat- 
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isfy  his  creditors,  or  some  other  ground  ot 
equitable  jurisdiction  in  relation  to  such 
debts  or  choses  in  action,  to  enable  execution 
creditors,  by  aid  of  a  court  of  equity,  to 
reach  and  apply  the  same  in  satisfaction  of 
their  judgments  and  executions.  It  must  be 
admitted  that  the  reasoning  of  Judge  Wood- 
worth  (in  Hodden  and  Spader)  would  ex- 
tend the  jurisdiction  of  courts  of  equity 
much  beyond  what  the  late  chancellor  sup- 
posed was  allowable.'  Such  were  the  views 
of  Vice  Chancellor  Walworth  in  1827.  They 
seem  to  me  to  be  entirely  sound,  and  to  pre- 
sent truly  the  law  of  the  court  of  chancery 
down  to  1830."  This  very  able  and  exhaus- 
tive opinion,  in  another  part,  undertakes  to 
summarize  the  law  of  New  York  on  the 
question  under  consideration,  prior  to  the 
statute  of  1830:  "The  ordinary  cases  in 
which  a  court  of  chancery,  in  the  exercise 
of  its  appropriate  powers,  and  within  its 
own  proper  and  legitimate  jurisdiction, 
o^ght,  previous  to  1830,  interfere  in  aid  of 
a  judgment  creditor,  may  be  comprised  un- 
der the  two  general  classes  following:  (I) 
To  compel  a  discovery  of  property  improp- 
erly concealed  or  withdrawn  from  the  cred- 
itor, and  which,  when  discovered,  may  be 
taken  in  execution  at  law;  and  (2)  to  re- 
move impediments,  either  created  by  equity 
or  interposed  by  fraud,  to  the  due  course  of 
proceedings  at  law.  It  is  believed  that,  pre- 
vious to  the  Revised  Statutes  of  1830,  the 
cases  in  which  our  own  court  of  chancery  in- 
terfered to  relieve  judgment  creditors  were 
all  embraced  in  these  two  general  classes, 
and  were,  of  course,  all  cases  of  acknowl- 
edged equity  jurisdiction.  They  all  came 
under  some  general  head  of  equity.  The 
case  of  Bayard  v.  Hcffman,  4  Johns.  Ch. 
450,  was  a  case  of  fraud,  trust,  and  a  con- 
veyance without  consideration;  that  of 
Brinkerhcif  v.  Broum,  4  Johns.  Ch.  671,  was 
a  case  of  fraud;  that  of  M'Dermutt  v. 
Strong,  4  Johns.  Ch.  687,  was  a  case  of 
trust;  that  of  Spader  v.  Davie,  5  Johns. 
Ch.  280,  and  Hadden  v.  Spader,  20  Johns 
554,  was  a  case  of  trust  and  fraud ;  and  the 
case  of  Pettit  v.  Candler,  3  Wend.  620,  was 
also  one  of  trust  and  fraud.  These  are  the 
leading  cases  in  our  own  courts  previonn  to 
1830;  and  it  will  be  seen  on  examination 
that  they  all  embrace  some  general  hend  of 
equity,  and  are  thus  within  the  legitimate 
jurisdiction  of  chancery.  In  neither  of  them 
was  there  an  attempt  on  the  part  of  the 
court,  without  facts  or  incidents  of  equitable 
jurisdiction,  to  discover,  and  apply  to  the 
payment  of  the  debt  of  a  judgment  creditor, 
stocks,  credits,  choses  in  action,  or  equitable 
interests  not  tangible  by  execution  at  law." 
We  will  not  pursue  this  discussion  and 
citation  of  authority  further.  Quite  enoui?h 
has   been   said   and   shown   up<m   adjudged 
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eases,  and  texts  incidentally  quoted,  to 
demonstrate  that  "Donovan  y.  Finn  was" 
not  "  opposed  to  the  precedents  extant  from 
the  most  distinguished  judges,"  but  was 
strictly  declaratory  of  the  law  of  England 
and  of  the  state  of  New  York  in  the  then 
absence  of  statutes.  Enough  has  appeared, 
also,  to  demonstrate  that  "Donovan  v.  Finn 
was"  not  "immediately  denounced,  disre- 
garded, and  overruled,"  and  that  it  has  been 
"  followed  in  the  state  of  New  York,  where 
it  originated."  And,  apart  from  these  state- 
ments, quite  sufficient  of  reason  and  author- 
ity has  been  presented  to  demonstrate  the 
soundness  of  the  proposition  of  Donovan  ▼. 
Fi7m  as  a  living  principle  to-day.  On  the 
other  hand,  the  case  of  Hodden  v.  Spader,  or 
rather  the  view  of  Justice  Wood  worth  there 
expressed,  is  a  conclusion,  drawn  from  a 
stated  promise,  which  palpably,  and  accord- 
ing to  all  well-considered  cases,  does  not  sup- 
port it;  waa  at  most  a  dictum  wholly  un- 
necessary to  the  determination  of  the  case; 
and  has  been  denounced,  disregarded,  and 
overruled,  not  only  in  New  York,  where  it 
originated,  but  also  by  courts,  whose  learn- 
ing and  ability  have  not  before  now  been 
drawn  in  question,  almost  from  one  end  of 
this  country  to  the  other. 

But  it  is  insisted  that  this  court  in  its 
early  reports — ^in  cases  arising  before  we  had 
any  statutes  bearing  on  the  matter — ^ruled 
in  line  Mth  the  views  of  Justice  Woodworth 
expressed  in  Hodden  v.  Spader,  and  against 
the  doctrine  declared  in  Donovan  v.  Finn; 
and  counsel,  for  the  first  time  on  the  appli- 
cation for  rehearing,  cite  some  Alafosjna 
cases.  Among  them  is  Broum  y.  Bates,  10 
Ala.  432.  This  was  a  case  under  the  stat- 
ute of  1844  (to  be  considered  further  on), 
but  in  the  course  of  his  opinion  in  the  case 
Chief  Justice  Collier  remariced :  *'  It  was 
held  in  this  state,  long  previous  to  1844, 
that  a  judgment  creditor  who  had  exhausted 
his  legal  remedies  might  go  into  equity  for 
the  purpose  of  subjecting  the  equitable 
estate  of  the  debtor,  or  other  interests  that 
could  not  be  made  available  at  law."  But 
the  learned  chief  justice  does  not  cite  any 
case  in  support  of  this  dictum  of  his,  and 
none  have  been  cited  by  counsel  or  found  by 
us.  The  only  cases  prior  to  Brown  v.  Bates 
to  which  we  have  been  referred  are  those  of 
Vandegraaff  v.  Medlock,  3  Port.  (Ala.)  389, 
29  Am.  Dec.  256;  Morgan  v.  Orahh,  3  Port. 
(Ala.)  470;  Roper  v.  McCook,  7  Ala.  318, 
and  Lyon  v.  Boiling,  9  Ala.  463,  44  Am.  Dec. 
444.  The  last-named  case  was  simply  a  bill 
filed  by  a  creditor,  by  subrogation,  to  sub- 
ject to  the  payment  of  his  debt  land  which 
had  been  purchased  and  paid  for  by  the 
debtor,  but  the  title  to  which,  in  fraud  of 
complainant  and  other  creditors,  had  been 
taken  in  the  name  of  the  debtor's  son.  There 
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could  have  been  nothing  decided  in  sueh  a 
case  bearing  upon  the  matter  of  oonstderar 
tion,  and  nothing  was  attempted  to  be  de- 
cided, nor  was  anything  said  having  any 
such  bearing.  The  7  Alabama  ca«e  was  a 
bill  filed  by  the  assignee  of  a  purchase-money 
note  to  enforce  a  vendor's  lien.  After  de- 
ciding that  the  bill  had  equity  to  enforce 
the  lien.  Collier,  Ch.  J.,  said  that,  if  com- 
plainant had  not  had  a  lien,  be  should  have 
had  to  recover  judgment,  and  have  execution 
returned  nulla  bona,  before  he  could  have 
come  into  equity  to  subject  the  equitable 
estate  of  his  debtor;  meaning,  by  ''equitaUe 
estate,"  property  belonging  to  the  debtor, 
but  standing  in  the  name  of  another  person, 
there  having  been  no  conveyance  executed 
to  the  debtor  in  the  case.  In  the  case  of 
Vandegraaff  v.  Medlock,  3  Port.  (Ala.)  389, 
29  Am.  Dec.  256,  the  case  and  the  decision 
are  embodied  in  this  headnote:  "Chancery 
has  no  power  to  decree  to  mortgagees  the 
proceeds  of  a  policy  of  insurance,  effected 
by  the  mortgagor,  on  the  mortgaged  prop- 
erty, where  the  same  has  been  destroyed  by 
fire, — ^no  covenant  existing  in  the  deed  as  to 
the  insurance."  Clearly,  here  was  nothing 
bearing  on  our  point.  But  Judge  Hopkins 
said,  wholly  outside  of  the  case  and  the  de- 
cision: *' If  he  [the  mortgagor]  be  insol- 
vent, his  other  creditors  have  as  just  a  claim 
to  the  proceeds  of  the  policy  as  the  mort- 
gagee. But  no  creditor  could  make  them 
liable  by  the  aid  of  a  court  of  equity,  to 
satisfy  his  demand,  who  had  not,  before  he 
filed  his  bill  for  the  purpose,  obtained  a 
judgment  at  law,  .  .  .  sued  out  execu- 
tion, and  pursued  the  latter  to  every  avail- 
able extent  at  law;"  and  he  dtes,  in  support 
of  this  obvious  dictum,  Brinkerhoff  v. 
Brown,  4  Johns.  Ch.  671,  which  does  not 
support  it  in  point  of  decision,  and  which, 
so  far  as  its  dicta  may  tend  that  way,  has 
been  wholly  repudiated.  But,  leaving  Brimk- 
erhoff  V.  Broum  out  of  the  question,  the  cas- 
ual and  incidental  remark  of  Judge  Hopkins 
amotmts  to  nothing,  and,  even  as  dictum,  it 
does  not  support  the  dictum  of  Judge  Col- 
lier in  Broum  v.  Bates,  quoted  above.  It  is 
only  necessary  to  say  of  the  case  of  Morgan 
V.  Crahh,  3  Port.  (Ala.)  470,  that  the  dictum 
of  Judge  Hopkins,  just  referred  to,  is  there* 
repeated  by  him,  and  is  confessedly  as  alien 
to  the  case,  and  the  decision  in  the  one 
case,  as  in  the  other.  It  is  most  manifest 
that  these  dicta  do  not  support  Judge  Col- 
lier's dictum  in  Brouffi  v.  Bates, — ^"'It  was 
held  in  this  state  long  previous  to  1844," 
etc., — and  that  they  did  not  by  any  means 
establish  any  doctrine  in  this  state  opposed 
to  Donovan  ▼.  Finn  prior  to  the  act  of  the 
year  just  named.  We  may  into^ject  here 
that,  as  the  territorial  legislature  had,  in 
1818,  passed  a  garnishment  statute,  it  mij^t 
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well  liaVe  been  decided  by  this  court,  prior 
to  the  act  of  1844,  that  chancery  would  en- 
tertain a  bill  to  reach  the  choses  in  action 
of  a  judgment  debtor  which,  because  of  some 
legal  impediment,  could  not  be  reached  and 
subjected  by  process  of  garnishment;  but 
this,  as  we  shail  see,  would  have  been  on  the 
ground  that  the  statute  referred  to  had 
given  the  judgment  creditor  the  legal  right 
to  subject  choses  in  action,  and  the  legal 
remedy  was  inadequate  under  the  particular 
circumstances.  Therefore,  we  include  Ala- 
bama in  repeating  and  reaffirming  the  doc- 
trine of  the  original  opinion,  that,  apart 
from  statutes,  courts  of  equity  have  not, 
and  never  had,  any  power  or  jurisdiction  to 
subject  the  choses  in  action  of  a  debtor  to 
the  satisfaction  of  a  judgmoit  against  him. 

There  is  a  statute  in  Alabama  which,  it  is 
insisted,  confers  this  power  and  jurisdiction 
in  cases  of  the  kind  we  have  in  hand.  This 
was  oiacted  in  1844;  that  part  of  it  now  re- 
lied on  by  appellees  was  embodied  in  a 
changed  form  as  §  2987  of  the  Code  of  1852, 
was  §  3540  of  the  Code  of  1886,  when  this 
ease  arose,  and  is  §  814  of  the  Code  of  1896. 
We  are  of  opinion  that  this  statute  has  no 
bearing  on  the  case  in  hand,  for  the  reason 
ihat  it  authorizes  bills  for  discovery  only, 
and  the  subjection  of  property  discovered  in 
proceedings  under  bills  for  discovery,  and 
noUiing  else,  and  the  bill  in  this  case  is  in 
no  sense  a  bill  for  dftcovery,  or  within  the 
statute  at  all.  The  statute  in  its  original 
form  was  as  follows: 
"An  Act  Authorizing  the  Filing  of  Bills  in 

Chancery  in  Certain  Cases. 

"Sec  1.  Be  it  enacted,  •  •  .  that 
whenever  an  execution  against  the  property 
of  a  defendant  shall  have  been  issued  on  a 
judgment  at  law  and  shall  have  been  re- 
turned unsatisfied,  and  there  shall  remain 
due  on  said  judgment,  the  party  suing  out 
8u6h  execution  may  file  a  bill  in  chancery 
against  such  defendant,  and  any  othei^  per- 
son or  persons,  to  compel  the  discovery  of 
any  property,  money,  or  thing  in  action,  be- 
longing to  the  defendant,  and  if  [of]  any 
property,  money,  or  thing  in  action  due  to 
him,  or  held  in  trust  for  him,  and  to  prevent 
the  transfer  of  any  such  property,  money,  or 
thing  in  action,  or  the  payment  or  delivery 
thereof  to  the  defendant,  except  when  such 
trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  some  other 
person  than  the  defendant  himself. 

**  Sec.  2.  And  be  it  further  enacted,  that 
the  said  court  shall  have  power  to  compel 
such  discovery,  and  to  prevent  such  transfer, 
and  to  decree  satisfaction  of  the  sum  re 
maining  due  on  such  judgment,  out  of  any 
property,  money,  or  thing  in  action  belong- 
ing to  the  defendant,  or  held  in  trust  for 
him,  with  the  egcoeption  above  noted,  which 
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shall  be  discovered  by  the  proceedings  in 
chancery,  whether  the  same  were  originally 
liable  to  execution  at  law  or  not. 

"  Sec.  3.  And  be  it  further  enacted,  that 
a  bill  of  discovery  may  be  filed,  and  the  de- 
fendant shall  be  compelled  to  answer  such 
bill,  when  the  defendant  is  charged  with 
having  confessed,  or  suffered  any  judgment 
purporting  to  be  for  a  sum  or  debt  due, 
when  in  fact  nothing,  or,  only  a  part  of  the 
sum  stated  in  said  judgment,  is  due,  with 
intent  to  defraud  the  just  creditors  of  said 
defendant,  or  to  place  ttie  property  of  the  de- 
fendant out  of  the  reach  of  his  creditors,  or 
to  hold  the  same  on  some  secret  trust  or  con- 
fidence, or  for  the  benefit  of  such  defendant." 

AcU  1844,  pp.  107,  108. 

It  is  manifest  that  we  need  refer  in  this 
discussion  only  to  the  Ist  and  2d  sections  of 
this  act;  the  3d,  being  entirely  alien  to  the 
present  case,  is  not  involved.  So  much  of 
§81  and  2  of  this  act  as  was  the  law  when  this 
bill  was  filed  was  embodied  in  8  2987  of  the 
Code  of  1852,  taken  in  connection  with  §  2 
of  that  Code,  and  so  it  has  been  embodied  in 
each  subsequent  Code  without  amendment, 
and  constitutes  8  814  of  the  Code  of  1896, 
with  certain  provisions  of  8  2  of  that  Code 
read  into  it.  As  codified  in  1852,  the  statute 
reads  as  follows:  "Sec.  2987.  When  an 
execution  for  money  from  any  court  has 
been  issued  against  a  defendant,  and  it  is 
not  satisfied,  the  plaintiff,  or  the  person  for 
whose  benefit  such  execution  is  sued  out, 
may  file  a  bill  in  chancery  against  such  de- 
fendant, to  compel  the  discovery  of  any 
property  belonging  to  him,  or  held  in  trust 
for  him;  and  to  prevent  the  transfer,  pay- 
ment, or  delivery  thereof  to  such  defendant, 
except  when  the  trust  has  been  created  by, 
or  proceeded  from,  some  other  person  than 
the  defendant  himself;  and  the  court  may 
bring  any  other  party  before  it,  and  decree 
such  property,  or  the  interest  of  the  defend- 
ant tjierein,  to  the  satisfaction  of  the  sum 
due  plaintiff."  The  words,  "  or  money,  or 
thing  in  action,**  employed  several  times  fol- 
lowing the  word  "  property  **  in  the  original 
statute,  are  not  set  down  in  this  section, 
but  they  are  supplied  by  the  definition  of  the 
word  "  property  "  as  used  in  the  Code,  con- 
tained in  §  2  of  this  -and  all  succeeding 
Codes;  so  that  in  this  respect  the  codified 
statute  is  precisely  the  same  as  the  original. 
Another  difference  between  the  original  act 
and  its  codification  consists  of  the  omission 
from  the  latter  of  the  provision  of  the 
former  for  the  bill  to  be  filed  against  "  any 
other  person  or  persons,"  as  well  as  against 
the  defendant  in  execution.  Whatever  else 
may  be  said  of  this  omission,  it  is  certainly 
not  supplied  by  any  provision  in  any  of  the 
Codes,  unless  the  provision  of  these  words, 
"  and  the  court  may  bring  any  other  party 
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before  it,"  etc.,  which  were  not  in  the  Btal- 
ute  originally,  but  are  new  to  the  Code  of 
1852,  to  be  taken  to  supply,  in  a  sense,  the 
omission  last  referred  to.  Doubtless,  the 
new  provision  does  in  a  sense  supply  the  old, 
or  the  occasion  rather,  for  the  old;  but  it 
cannot  be  said  that  they  are  the  same  or 
mean  the  same  thing.  To  the  contrary,  the 
original  statute  proceeds  upon  the  theory 
that  persons  having  property  of,  or  owing 
money  to,  the  defendant  may  be  known  to 
the  complainant  at  the  time  he  files  a  bill 
to  discover  them,  and,  being  known,  it  un- 
dertook to  authorize  the  bill  to  be  filed,  the 
suit  initiated,  against  them  as  well  as 
against  the  defendant  in  the  first  instance. 
On  the  other  hand,  the  codifiers,  taking  the 
statute  to  authorize  what,  only,  it  pur- 
ports to  authorize,  namely,  the  filing  of  a 
bill  of  discovery,  and  the  subjection  of  prop- 
erty discovered  *under  it  to  complainant's 
judgment  at  law;  and  recognizing,  what  the 
legislature  had  apparently  overlooked,  the 
sheer  anomaly,  not  to  say  absurdity,  of  pros- 
ecuting a  bill  to  discover  property  of  the  de- 
fendant which  the  complainant  already 
knew  to  be  in  the  hands  of,  or  due,  the  de- 
fendant from  a  known  person ;  and  recogniz- 
ing, also,  the  existence  in  Alabama,  since 
before  its  admission  into  the  Union,  of  a 
garnishment  statute  which  they  themselves 
had  incorporated  in  previous  sections  of  the 
Code  of  1852,  by  which  all  the  effects  of  the 
defendant  in  the  hands  of,  or  owing  l>y, 
third  persons  known  to  the  judgment  cred- 
itor could  be  reached  and  subjected  at  law; 
and  hence  that  there  was  no  possible  occa- 
sion for  a  bill  in  equity  in  that  behalf, — 
they,  the  codifiers,  in  making  this  change, 
proceeded  upon  the  only  true  theory  of  a 
bill  of  discovery,  that  is  to  say,  the  theory 
that  the  complainant  could  not  know,  be- 
fore filing  his  bill  and  having  it  answered, 
who  held  defendant's  concealed  property,  or 
might  not  know  who  owed  defendant  money; 
and  provided,  instead  of  allowing  the  bill  to 
be  filed  against  other  persons,  that,  when 
such  other  persons  should  be  discovered  by 
the  answer  to  the  bill,  the  court  should  then 
bring  them  before  it,  and  sequester  the  ef- 
fects of  defendant  in  .their  hands,  or  owing 
by  them.  The  change  thus  wrought  by  the 
codifiers  is  a  pregnant  one.  It  is  quite  true 
that  the  original  statute  in  terms  authorized 
the  filing  of  a  bill  of  discovery,  and  express- 
ly limited  the  remedy  given  to  property 
"  which  shall  be  discovered  by  the  proceed- 
ings in  chancery;"  yet,  so  long  as  the  pro- 
vision authorizing  the  bill  to  be  filed  against 
third  persons  remained,  there  was  such  in- 
consistency in  the  act  as  gave  rise  to  plausi- 
ble contention  that  a  bill  not  of  discovery 
could  be  maintained  under  it ;  and  to  this 
may  be  ascribed  whatever  of  dicta  this  court 
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may  have  at  any  time  indulged  to  that 
effect*  The  important  change  in  question 
has  not  been  at  all  times  sufficiently  taken 
into  account.  With  it  properly  in  view, 
there  is,  and  since  the  Code  of  1852  there 
has  been,  no  ro<»n  whatever,  nor  the  least 
justification,  for  saying  that  under  the  stat- 
ute any  other  than  a  bill  of  discovery  can 
be  filed. 

To  the  query,  Why  give  this  remedy 
against  unknown  or  concealed  property,  and 
not  against  known  property  of  the  defend- 
ant? the  answer  is  short,  complete,  and  per- 
fectly manifest*  It  is,  as  we  have  already 
indicated,  that  in  1844,  when  this  act  was 
passed,  and  in  1852,  when  it  was  codified, 
the  judgment  creditor  already  had,  and  for 
years  had  had,  a  plain  and  adequate  remedy 
at  law,  by  garnishment,  to  reach  and  subject 
to  his  judgment  all  known  property,  money, 
and  choaes  in  action  belonging  to  the  de- 
fendant, held  in  trust  or  otherwise  by,  or 
owing  from,  third  persons,  under  the  ter- 
ritorial act  of  1818,  which  was  embodied  in 
the  Code  of  1852  as  §  2471,  and  which  has 
continued  to  be  the  law  of  this  state.  Aiken, 
Dig.  p.  213.'  It  is  the  converse  question,  so 
to  speak, — ^Why  should  the  legislature  have 
given  a  remedy  by  bill  in  chancery  to  sub- 
ject known  effects  of  the  judgment  debtor 
when  there  was  already  a  plain,  adequate, 
and  complete  remedy,  in  that  regard,  at 
law? — ^which  cannot  M  answered  at  all;  and 
upon  which  the  only  thing  that  can  be  said 
is  that  no  remedy  by  bill  in  equity  t4>  reach 
such  known  effects  has  ever  been  given,  or 
attempted  to  be  given.  And  it  was  to  re- 
move any  semblance  of  haziness,  even,  upon 
this  point,  that  the  codifiers  of  1852  made 
the  change  in  the  act  of  1844  to  which  we  : 
have  adverted.  John  J.  Ormond,  the  diief 
codifier  of  1852,  was  on  this  bench  along 
with  Collier,  Ch.  J.,  and  Goldthwaite,  J., 
when  Brown  ▼.  Batea,  10  Ala.  432,  was  ^e- 
cidedt  He  was  also  on  this  bench  with  the  | 
same  associates  when  the  case  of  Allen  v. 
Montgomery  R»  Co.  11  Ala.  437,  was  decided; 
and  in  this  latter  case  it  was  held  that  a  bill 
seeking  to  subject  choses  in  action  which 
could  be  reached  by  garnishment  was  with-  j 
out  equity;  and  it  was  this  doctrine  which 
he  and  his  co-commissioners  sought  to  re- 
lieve from  all  questions  by  more  clearly  and 
distinctly  confining  the  remedy  given  by  the 
act  of  1844  to  property  which  could  not  he 
reached  by  garnishment  because  it  was  con- 
cealed, and  in  respect  of  whidi,  therefore,  a 
discovery  was  necessary. 

But  it  is  insisted  that  the  statute  of  1844 
was  taken  from,  and  is  substantially  the 
same  as,  the  New  York  statute  of  1830;  that 
that  statute  has  been  construed  by  the 
courts  of  New  York  to  authorize  the  judg- 
ment creditor  to  file  a  bill  in  chancery  to 
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reach  and  subject  the  choses  in  action  of  the 
debtor  in  any  case,  whether  discovery  is 
necessary  or  not;  and  that,  of  consequence, 
OUT  statute  should  receive  the  same  inter- 
pretaticMi.  The  statute  of  New  York  is  a 
substantial  prototype  of  the  act  of  1844  ex- 
cept that  it  contains  no  provision  for  mak- 
ing others  than  the  judgment  debtor  defend- 
ants to  the  bill  it  authorizes;  and  it  differs 
from  the  codification  of  the  act  of  1844  in 
that  it  does  not  provide  for  the  court's  bring- 
ing in  persons  who  are  discovered  by  the  an- 
swer to  owe  money  to,  or  have  effects  of,  the 
debtor  defendant.  It  was,  however,  express- 
ly enacted  with  reference,  and  settled  the 
law  according,  to  the  opinion  of  Woodworth 
in  HtMdden  v.  Spader,  in  which  the  bill  made 
another  than,  and  along  with,  the  debtor, 
a  party  defendant;  and  this  circumstance 
probably  justifies  the  construction  there  put 
on  the  statute  in  this  regard.  It  is  probably 
a  circumstance,  too,  tending  to  give  plausi- 
bility to  the  notion  that,  because  the  statute 
of  1844  authorized  others  i^an  the  defend- 
ant in  judgment  to  be  made  respondents  to 
the  bill,  such  bill  need  not  be  strictly  one 
for  discovery;  but  it  is  a  circumstance  of 
no  importance  in  the  construction  of  the 
codification  of  the  act  of  1844,  which  strikes 
out  the  provision  for  making  third  persons 
parties,  and  provides  for  the  bill  being  filed 
against  the  judgment  debtor,  and  the  bring- 
ing in,  by  order  of  the  court,  third  persons 
whom  the  answer  discovers  to  be  in  posses- 
sion of  the  respondent's  property,  or  to  owe 
him  money.  This  pregnant  change  in  the 
statute  of  1844  in  itself  supplies  good 
ground  for  not  applying  to  it,  as  codified, 
the  construction  which  in  this  regard  was 
applied  to  the  New  York  statute.  But  there 
are  other  cogent  grounds  for  repudiating  the 
New  York  construction  as  the  sound  one,  as 
well  for  the  act  of  1844  as  for  its  codifica- 
tion. As  w%  have  said,  the  stati^te  of  that 
state  was  enacted  expressly  to  establish  as 
law  the  view  of  Justice  Woodworth  in  Hod- 
den V.  Spader,  That  view  was,  in  effect, 
that,  whenever  execution  on  a  judgment  at 
law  should  be  returned  nulla  bona,  the  judg- 
ment creditor  had  a  right  to  come  into 
equity  to  reach  and  subject  to  the  satisfac- 
tion of  his  judgment  choses  in  action  be- 
longing to  the  judgment  debtor.  The  ex- 
pressed purpose  on  the  part  of  the  law- 
makers to  settle  this  declaration  of  Justice 
Woodworth  as  the  law  of  the  state  natu- 
rally, and,  it  may  be  conceded,  properly, 
overbore  and  emasculated  expressions  in  the 
body  of  the  act  confining  the  remedy  to  cases 
in  which  discovery  was  necessary,  and  to 
bills  for  discovery.  There  was  no  expres- 
sion on  the  part  of  the  legislature  of  Ala- 
bama in  the  passage  of  the  act  of  1844  of 
any  purpose  beyond  that  set  forth  in  the 
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body  of  the  act  itself;  and,  looking  to  the 
act  itself,  there  can  be  no  question,  we  think, 
that  the  thing  authorized  was  the  filing  of 
bills  of  discovery  only,  and  not  the  filing  of 
bills  generally  to  reach  choses  in  action  of 
the  judgment  debtor.  In  other  words,  the 
considerati(Mi  which  constrained  the  New 
York  courts  to  disregard  the  terms  of  the 
act  itself,  which  went  to  confine  it  to  birs 
of  discovery,  never  had  any  existence  in  re- 
spect of  the  courts  of  Alabama;  and,  leav- 
ing it  out  of  view,  the  conclusion  that  our 
statute  has  reference  solely  to  such  bills 
cannot  be  reasonably  escaped.  But  there  is 
yet  another  view  which,  to  our  minds,  in  it- 
self strips  the  contention  for  the  application 
of  the  New  York  construction  to  the  Ala- 
bama statute  of  all  semblance  of  merit. 
The  deliverance  of  Justice  Woodworth  is 
expressly  rested  on  the  theory  that  the 
choses  in  action  of  a  debtor  should  be  ap- 
plied to  the  satisfaction  of  the  judgment 
against  him;  that  there  was  no  way  to  so 
subject  them  at  law;  and  that,  ew  necessir 
taie,  equity  must  supply  the  remedy  to  that 
end.  It  was  not  pretended  that  equity  would 
give  such  remedy  if  there  was  a  remedy  at 
law;  but  his  position  was  that  chancery 
would  eke  out  the  deficiencies  of  the  law  be- 
caues  it  ^as  absolutely  necessary  to  the  ends 
of  justice  that  it  should  do  so.  He  merely 
proposed  to  apply  a  remedy  to  meet  a  ne- 
cessity; and  the  doctrine  he  enunciated 
went,  nor  was  intended  to  go,  no  whit  be- 
yond the  necessity.  This  doctrine  of  neces- 
sity was  what  the  legislature  of  New  York 
expressly  proposed  to  settle  as  the  law  of 
the  state.  At  that  time,  there  was  no  rem- 
edy at  law  in  that  state  to  reach  and  sub- 
ject any  of  the  judgment  debtor's  choses  in 
action,  known  or  concealed.  There  was  no 
statute  of  garnishment,  nor  other  mode  of 
levy  at  law,  upon  choses  in  action.  To 
carry  into  effect  the  remedy  of  Woodworth, 
J.,  as  he  had  formulated  it,  which  formula- 
tion the  legislature  expressly  undertook  to 
make  the  law  of  the  state,  it  was  necessary 
for  the  statute  to  be  construed  to  give  a 
remedy  in  equity  against  all  choses  in  ac- 
tion, because  at  law  there  was  no  remedy 
against  any.  If  there  had  been  a  garnish- 
ment law  in  New  York  under  which  all 
known  choses  in  action  of  the  debtor  could 
have  been  subjected  at  law,  the  proposition 
of  Justice  Woodworth  would  not  have  in- 
volved an  equity  remedy  to  subject  them, 
and  the  statute  to  settle  his  proposition  as 
law  could  not  have  been  construed  to  extend 
the  equity  remedy  to  them.  The  whole  pur- 
pose of  Woodworth,  J.,  which  was  expressly 
declared  to  be  the  purpose  of  the  legislature, 
being  to  give  a  remedy  against  choses  in  ac- 
tion which  could  not  be  reached,  and  because 
they  could  not  be  reached,  at  law,  the  stat- 
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ute  could  never  have  been  construed  to  give 
a  remedy  in  equity  against  choees  in  action 
Ti^hich  could  be  reached  at  law,  more  espe- 
cially when  such  a  construction  would  have 
done  palpable  violence  to  the  language  of 
the  body  of  the  act  dissociated  from  the  oth- 
erwise expressed  purpose  of  its  enactment. 
Now  in  Alabama,  in  the  year  1844,  the  only 
choses  in  action  of  a  judgment  debtor  which 
could  not  be  reached  and  applied  to  the  sat- 
isfaction of  th«  judgment  by  legal  process 
were  those  which  were  concealed  from  the 
judgment  creditor;  there  was  no  lack  of 
legal  remedy  to  apply  these  once  found,  but 
only  a  want  of  power  in  the  courts  of  law, 
and  in  the  creditor,  to  find  tiiem.  The  doc- 
trine of  necessity  applied  to  them  only  to 
the  extent  of  supplying  a  remedy  to  dis- 
cover them, — tB  discover  in  whose  hands 
they  were,  or  who  owed  money  to  the  defend- 
ant in  judgment.  To  this  end,  the  statute 
is  express.  It  authorizes  the  filing  of  a  bill 
of  discovery,  and  not  any  other  sort  of  bill ; 
it  deals  with  property  discovered  in  the  pro- 
ceedings consequent  upon  the  bill  for  discov- 
ery, and  it  deals  with  no  other  property; 
and  by  the  same  judges  who  decided  Brown 
V.  Bates,  10  Ala.  432,  it  was  decided  in 
Allen  V.  Montgomery  R.  Co,  11  Ala,  437,  and 
this  after  the  statute  of  1844,  and  immedi- 
ately after  it  had  been  treated  and  dis- 
cussed by  them,  that  the  chancery  court  had 
no  jurisdiction  to  subject  a  chose  in  action 
which  was  leviable  by  process  of  garnish- 
ment in  a  court  of  law.  The  statute  of 
New  York  was  intended  to  meet  a  necessity, 
and  it  was  construed  to  be  commensurate 
with  that  necessity.  The  Alabama  statute 
was  intended  to  meet  a  necessity,  and  it  was 
in  effect  construed  in  the  case  last  cited  to 
be  commensurate  with  that  necessity.  In 
New  York  the  necessity  covered  all  choses 
in  action,  and,  in  violence  to  the  language 
of  the  body  oif  the  enactment,  it  was  held 
ta  give  a  remedy  to  subject  all  choses  in 
action.  In  Alabama  the  necessity  was  only 
as  to  those  choses  in  action  which  were  con- 
cealed or  unknown;  the  terms  of  the  enact- 
ment do  not  embrace  any  others;  every  con- 
sideration pertinent  to  the  interpretation 
and  construction  of  the  statute  drives  un- 
erringly and  inevitably  to  the  conclusion 
that  it  does  not,  and  never  did,  authorize 
anything  whatever  but  bills  of  discovery 
and  proceedings,  under  bills  of  discovery,  to 
subject  the  property  discovered;  and  Allen's 
Case,  11  Ala.  437,  is  to  all  intents  and  pur- 
poses a  decision  to  that  effect.  So  much  for 
the  insistence  that  the  construction  placed 
by  the  courts  of  that  state  on  the  New  York 
statute  should  be  adopted  by  our  courts 
with  reference  to  our  statute. 

But  it  is  further  insisted  that  the  New 
York  construction  has  been  applied  by  this 
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court  to  this  statute.  Two  cases  are  mainly 
relied  on  in  this  connection.  They  are 
Brown  ▼.  Bates,  10  Ala.  432,  and  Martin  ▼. 
Carter,  90  Ala.  96,  7  So.  510.  Brown  ▼. 
Bates  was  decided  before  the  change  wa» 
made  in  the  statute  by  the  codifiers,  but 
that  change  is  not  of  importance  to  that 
case.  That  bill  was  strictly  one  within  the 
provisions  of  the  statute  as  we  have  con- 
strued it,  and  purely  for  the  discovery  of  . 
concealed  property  and  ita  subjection  when 
discovered  to  the  satisfaction  of  th6  com- 
plainants' judgment.  It  was  filed  against 
the  judgment  debtor,  and  against  nobody 
else.  It  alleged,  among  other  things,  that 
defendant  had  choses  in  action  and  other 
property  which  were  so  secreted  and  con- 
cealed that  process  of  law  could  not  reach 
them.  It  did  not  aver,  but,  to  the  contrary, 
showed  ignorance  in  respect  of,  the  names  of 
third  persons  having  property  of,  or  ow- 
ing money  to,  the  defendant^  and  sought  ta 
discover  these  persons.  It  was  held  to  be 
well  filed,  and  its  averments  to  be  sufficient 
under  the  act  of  1844.  It  was  simply  an  im- 
possibility for  the  court  in  that  case  to 
have  construed  the  statute  to  authorize  any 
other  bill  in  equity  to  subject  choses  in  ac- 
tion than  a  bill  to  discover  choses  in  ac- 
tion and  to  subject  the  choses  discovered  in 
the  proceedings  to  the  judgment;  and  we  by 
no  means  understand  that  any  effort  was 
made  in  that  direction.  Had  it  been  made 
in  the  opinion,  it  would  have  been  the  mere 
saying  of  Judge  Collier,  not  the  adjudica- 
tion of  the  court,  and  of  no  efficacy  for  any 
purpose.  That  nothing  of  the  sort  was  in- 
tended is  shown  by  the  ruling  of  the  same 
jud^es^  at  the  succeeding  term  of  the  court, 
that  no  bill  in  equity  would  lie  to  reach 
choses  in  action  leviable  by  garnishment  at 
law.  Allen's  Case,  11  Ala.  437.  In  Martin 
V.  Carter,  90  Ala.  96,  7  So.  510,  Judge  Clop- 
ton  said:.  "Under  the  statute  [the  refer- 
ence being  to  the  statute  we  have  been  con- 
sidering, then  constituting  §  3540  of  the 
Code  of  1886],  a  bill  may  be  filed  to  subject 
property  which  cannot  be  sold  under  execu- 
tion, or  reached  by  legal  process,  or  for 
discovery  in  aid  of  the  execution  at  law." 
He  cites  no  authority  for  this  broad  propo- 
sition except  Broivn  v.  Bates,  which,  as  we 
have  seen,  does  not  so  decide.  The  bill 
sought  to  subject  to  the  claim  of  the  com- 
plainant the  interest  of  Martin,  one  of  the 
respondents,  in  two  notes  executed  by  Wells 
&  Moore  to  Martin  and  six  other  persons 
jointly,  and  to  foreclose  a  mortgage  given 
by  the  makers  of  the  notes  to  the  payees 
to  secure  the  payment  thereof.  While  as- 
suming that  the  bill  is  filed  under  the  stat- 
ute, the  decision  is  rested  on  the  grounds 
that  the  interest  of  Martin  in  the  mortgaged 
property  could  not  be  levied  on,  and  that 
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his    interest   in    the   notes    could    not    be 
reached  and  subjected  by  process  of  gar- 
nishment, because  that  would  be  a  splitting 
up  of  the  cause  of  action  against  the  mak- 
ers of  the  notes.     Now  this  was  a  correct 
decision,  and  the  only  proper  grounds  to  put 
it  upon  wholly  apart  from  the  statute.    As 
held  and  illustrated  in  many  of  the  cases 
which  we  have  collated,  this  case  presented 
a  state  of  facts  upon  which,  on  all  the  au- 
thorities, relief  in  equity  could  be  had  with- 
out reference  to  the  act  of  1844.    It  was  sim- 
ply a  case  of  a  right  given  at  law,  which, 
because  of  a  legal  impediment,  oould  not  be 
effectuated  by  legal  process.     As  we  have 
seen,  long  before  the  act  of  1844  a  statute  of 
this  state  gave  to  a  judgment  creditor  the 
light  to  subject  the  choses  in  action  of  the 
debtor  to  the  satisfaction  of  the  judgment. 
There  was  before  that  time,  also,  a  statute 
authorizing  attachments  to  be  levied  upon 
.  choses  in  action  of  the  defendant  in  attach- 
ment   by    process    of    garnishment.     Both 
these  statutes  have  been  of  force  ever  since 
their  enactment  in  1818.    But  for  the  l^al 
impediment  referred  to,  the  interest  of  Mar- 
tin in  the  notes  given  to  him  and  others  by 
Wells  A;  Moore  was  leviable  by  process  of 
garnishment  at  law.    The  interest  belonged 
to  a  class  of  property  against  which  the 
judgment  creditor  was  given  a  right  to  pro- 
ceed by  legal  process.    But  in  this  particular 
instance  he  could  not  so  proceed  because  the 
makers  of  the  notes  could  not  be  forced  at 
law  to  pay  one  of  the  joint  payees,  leaving 
themselves  subject  to  other  suits  by  the  oth- 
er payees,  and  the  judgment  creditor  of  one 
of  the  payees,  having  no  claim  against  the 
others,  could  not  coerce  the  payment  of  the 
full  amount  of  the  notes.    Here  there  was  a 
right  given  at  law,  a  legal  impediment  to 
its  enforcement  at  law,  and  an  appeal  to 
chancery   to   effectuate   the   right   because, 
though  given  by  the  law,  the  law  courts  could 
not  effectuate  it.     And   chancery  jurisdic- 
tion is  always  properly  invoked  in  sucb  cases 
on   the  principle  elaborated  by  Chancellor 
Sanford  and  other  courts  and  judges  from 
whom  we  have  quoted  in  the  course  of  this 
opinion,  and  thus  terRely  stated  by  Lord 
Lindley:      "Courts   of   equity    [before   the 
statute]  gave  relief  where  a  legal  right  ex- 
isted, and  there  were  legal  difficulties  which 
prevented  the  enforcement  of  that  right  at 
law."     Holmes  v.  Millage,  10  English  Rul- 
ing Cases,  608.    So  that  all  that  was  said  by 
Judge  Clopton  in  Martin  v.  Carter  as  to  the 
statute  was  but  the  merest  dictaf  outside  of 
the  case,  and  unsound  as  dicta;  and  the  de- 
cision was  properly  rested  on  considerations 
which  gave  the  bill  equity,  and  authorized 
the  relief  prayed,  without  any  reference  to 
the  statute.    What  Judge  Clopton  thus  mis- 
takenly and  unnecessarily  said  is  of  no  more 
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importance  or  effect  as  a  construction  of  the 
statute  than  had  it  been  said  in  a  casual 
conversation. 

The  case  of  Niw  ▼.  Winter,  36  Ala.  309,  is 
also  cited  in  support  of  the  application  for 
rehearing.  Nothing  was  involved  or  de- 
cided, or  even  said,  in  that  case  bearing 
upon  the  construction  of  the  statute  in  the 
respect  under  consideration.  Broum  v. 
Bates  is  there  cited  to  the  point  that  it  was 
not  indispensable  for  a  bill  under  the  stat- 
ute to  aver  that  the  execution  was  issued  to 
the  county  of  the  debtor's  residence,  and  re- 
turned nulla  bona;  and  from  this  it  may 
be  inferred  that  the  court  assiuned  that  that 
bill  was  filed  under  the  statute.  If  so,  the 
assumption  was  entirely  gratuitous  and  er- 
roneous. The  bill  was  filed  to  subject  an 
equitable  interest  in  land,  and  thus  invoked 
the  exercise  of  jurisdiction  which  courts  of 
chancery  have  independent  of  statute;  the 
well-established  doctrine  being  that  equity 
power  may  be  appealed  to  to  subject  the 
debtor's  equitable  interest  in  property 
**  which  could  have  been  reached  a^*  law  if 
he  had  had  the  legal  interest  in  it  instead  of 
an  equitable  interest  only."  Holmes  v.  Mill- 
age,  10  English  Ruling  Cases,  608. 

It  is  said  that  Chief  Justice  Brickell  in 
Ex  parte  Hardy,  68  Ala.  303,  323  et  seq., 
expressed  views  at  war  with  the  conclusion 
we  reach  as  to  the  original  jurisdiction  of 
equity  and  the  construction  of  the  statute 
of  1844.  But  the  opinion  pf  Judge  Brickell 
in  that  case  was  the  dissenting,  not  the  rul- 
ing, opinion,  and  it  was  therefore  impotent 
to  put  a  construction  on  the  statute,  or  to 
settle  what  the  law  was  before  its  enact- 
m»it.  Wliat  he  did  say  was  merely  argu- 
mentative and  incidental,  in  support  of  his 
position  in  the  case,  and  would  have  been 
dicta  even  had  his  been  the  governing  opin- 
ion. Among  other  things,  however,  he  did 
say:  "The  whole  scope  of  the  statute,  as 
is  evident  from  its  most  casui^  reading,  is 
to  authorize  creditors  who  have  exhausted 
remedies  at  law  to  resort  to  a  court  of 
equity  for  the  discovery  of  property  sub- 
ject to  the  payment  of  their  debts,  and 
when  discovered,  its  subjection  for  that  pur- 
pose by  the  decree  and  process  of  the  court, 
.  .  ,  When  the  principle  is  established 
that  every  species  of  property,  legal  or 
equitable,  tangible  or  intangible,  in  which 
a  debtor  has  a  beneficial  right  or  interest 
not  exempt  by  law,  is  bound  for,  and  may 
be  reached  and  applied  to.  the  satisfaction 
of  his  debts,  if  legal  remedies  fail,  as  they 
are  indisputably  shown  to  have  failed  when 
there  is  a  judgment  at  law  followed  by  a 
fruitless  return  of  the  process  for  its  execu- 
tion, the  power  of  a  court  of  equity  must 
be  perfectly  adequate  to  carry  the  principle 
into  effect,  unless  with  humiliation  we  con- 
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fees  that  there  are  legal  and  equitable 
wrongs  for  which  there  is  no  remedy." 
After  setting  this  down  as  the  predicate 
foiv  what  was  to  follow,  what  he  further 
said  at  war  with  our  conclusion  was  equally 
at  war  and  inconsistent  with  the  proposi- 
tions thus  made  the  bases  of  his  argument 
In  the  ruling  opinion  in  Ex  parte  Hardy, 
which  was  delivered  by  Judge  Somerville, 
no  views  in  opposition  to  our  position  are 
expressed,  but,  on  the  contrary,  in  a  gen- 
eral way  we  are  supported. 

We  have  examined  every  other  Alabama 
case,  it  is  believed,  at  all  bearing  upon 
either  of  the  questions  we  have  been  dis- 
cussing, and  every  case  in  which  Brown  ▼. 
Bates  is  cited:  and  we  find  in  none  of  them 
anything  to  stand  in  the  way  of  either  of 
the  conclusions  we  have  reached, — namely, 
first,  that,  in  the  absence  of  statutes,  the 
chancery  court  has  no  jurisdiction  to  reach 
and  subject  chosee  in  action  of  a  judgment 
debtor  to  the  satisfaction  of  the  judgment; 
second,  that  the  statute  of  1844  confers  that 
Jurisdiction    only    in   respect   of   concealed 


choses  in  action,  to  be  exercised  only  by  bill 
of  discovery  and  proceedings  thereunder; 
and,  third,  that  a  judgment  creditor  having, 
under  the  garnishment  statute,  the  legal 
right  to  levy  upon  choses  in  action  of  his 
debtor,  may  come  into  equity  to  effectuate 
that  legal  right  when,  because  of  some  im- 
pediment, it  cannot  be  enforced  by  gamish- 
ment. 

This  bill  is  obviously  not  under  the  stat- 
ute as  we  construe  the  statute,  and  as  the 
statute  plainly  reads.  There  is  no  impedi- 
ment to  the  enforcement  of  the  complain- 
ants' judgment,  by  garnishment,  at  law, 
and  the  case  it  presents  is  not  otherwise 
cognizable  in  equity  apart  from  statutes. 

The  importance  of  this  case  in  principle, 
and,  to  the  parties,  in  amounts  involved,  and 
the  ability,  learning,  and  industry  displayed 
by  counsel  upon  either  hand  in  its  presenta- 
tion, go  somewhat  in  justification  of  the 
length  of  this  opinion. 

Let  the  application  for  rehearing  be  over- 
ruled. 
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1.  General  avtbority  of  an  a^ent  to  sell 
a  borse  is  not  destroyed  because  of  the  un- 
lawfulness of  the  act  by  an  attempt  to  exer- 
cise it  on  Sunday,  so  as  to  entitle  the  princi- 
pal to  repudiate  the  sale  if  consummated, 
aud  recover  possession  of  the  animal. 

2.  A  -wife  cannot  maintain  an  action  to 
recover  posaeaaion  of  a  borse  sold  by 
her  husband  if  it  belonged  to  him  and  the 
title  was  placed  in  her  name  to  defraud  his 
creditors.  Whether  she  knew  of  the  fraudulent 
intent  or  not. 

(December  3,  1003.) 

A  PPEAL  by  defendant  from  a  judgment  of 
n  ■-.„;<.  r'oiirt  for  Kent  County  in 

plaintiff's  favor  in  an  action  brought  to  re- 
cover possession  of  a  horse.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  D.  Hynson,  H.  W. 
Vicji,er8,  mid  Albert  Constable  for  ap- 
pellant. 

Messrs.  Albert  O.  Towers,  Fred  R. 
Owens,  and  Charles  F.  Harley,  for  appel- 
lee: 

The  fact  that  the  plaintiff's  agent  may 


Note. — B^or  remedy  of  party  as  to  rescission 
of  Sunday  contract,  see  also  Kelley  v.  Cosgrow, 
17  L.  R.  A.  779,  and  note. 
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have  been  in  pari  delicto,  although  it  would 
prevent  recoTcry  upon  a  contract,  does  not 
preclude  a  recovery  by  the  principal  in  an 
action  of  tort,  such  as  replevin. 

Masterson  v.  Chicago  d  N.  W.  B.  Co.  102 
Wis.  571,  78  N.  W.  757;  Knights  v.  Broicm 
93  Me.  657,  45  Atl.  827 ;  Daily  Record,  Octo- 
ber 22,  1902;  Ringgold,  Sunday  La^«9,  120; 
DeForth  v.  Wisconsin  d  M.  R,  Co.  52  Wis. 
320,  38  Am.  Rep.  737,  9  N.  W.  17. 

If  the  title  to  the  property  was  originally 
in  the  plaintiff,  she  could  not  part  with  the 
title  on  Sunday  through  an  agent. 

Roddy  V.  Finnegan,  43  Md.  501;  1  Am. 
&  £mg.  Enc  Law,  2d  ed.  971. 

She  is  in  no  way  dependent  upon  the  ille- 
gal transaction  for  her  title,  while  the 
daim  of  the  defendant  rests  wholly  upon  an 
alleged  unlawful  contract. 

Broom,  Legal  Maxims,  692. 

The  attempted  transfer  of  title  by  the 
agent  was,  not  merely  voidable,  but  alto- 
gether null  and  void. 

1  Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp.  971, 
972;  Heugh  v.  Abergavenny,  23  W^eek.  Rep. 
40;  Pearce  v.  Foote,  113  111.  228,  68  Am- 
Rep.  414;  Roddy  v.  Finnegan,  43  Md.  501. 

The  barter  or  trade  in  question  was  un- 
lawful. 

Md.  Code  Pub.  Gen.  Laws,  art  27,  S  248: 
Queries  v.  State,  55  Ark.  10,  14  L.  R.  A. 
193,  17  S.  W.  269;  State  v.  Popp,  45  McL 
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432;  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1079;  Anderson  Law  Diet  490;  The  EUzor 
heth  d  Jane,  2  Mason,  407,  Fed.  Cas.  No. 
4,353;  Weld  t.  Maxwell,  4  Blatchf.  136,  Fed. 
Qfts.  Ko.  17,374;  Bartholomew  t.  Freeman, 
L.  K.  3  C.  P.  Div.  316;  Richmond  Hill  8.  8. 
Co.  V.  Trinity  House  [1896]  1  Q.  B.  493; 
Gower  v.  Oower,  2  Eden,  201 ;  8tate  v.  Ward, 
49  Conn.  442;  Weaton  t.  McDowell,  20  Mich. 
357. 

It  is  against  the  policy  of  the  law  to  per- 
mit a  party  to  authorize  another  to  do  an 
unlawful  act. 

Roddy  y.  Finnegan,  43  Md.  501;  Story, 
Agency,  §  11;  Reinhard,  Agenqr,  S  186; 
Mechem,  Agency,  §§  19,  20;  1  Am.  A;  Eng. 
Enc.  Law,  2d  ed.  p.  971. 

MeSl&errx,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  Sunday,  December  28,  1902,  Dr.  Harry 
N.  Rickardfl,  acting  as  agent  for  his  wife, 
Mollie  E.  Rickards^  the  appellee,  traded  a 
certain  horse  belonging  to,  or  alleged  to 
be  owned  by,  the  appellee  to  the  appellant, 
J.  Nelson  Rickards,  and  forthwith  delivered 
the  horse  to  the  appellant.  Two  days  after- 
wards the  appellee  sued  out  a  writ  of  re- 
plevin to  recover  the  horse.  The  record  was 
removed,  on  the  suggestion  and  affidavit 
of  the  appellee,  from  the  circuit  court  for 
Caroline  county  to  the  circuit  court  for  Kent 
oounty,  where  the  case  wsa  finally  tried.  A 
verdict  and  judgment  were  entered  in  favor 
of  Mrs.  Rickards,  and  J.  Nelson  Rickards 
has  appealed. 

Hie  controlling  question  passed  upon  be- 
low, and  now  brought  here  by  the  pending 
appeal,  is  this:  Was  the  transaction — ^the 
barter  or  trade  of  the  horse  as  made  by  the 
appellee's  agent,  confessedly  consummated 
and  fully  executed  on  Sunday — a  transaction 
which  did  not  bind  the  appellee,  because 
made  on  Sunday?  That  question  is  raised  by 
the  prayers  presented  for  instructions  to  the 
jury.  The  agency  of  the  appellee's  husband 
is  not  disputed.  The  barter  or  trade  is  not 
denied.  The  delivery  of  the  horse  in  ac- 
cordance with  and  at  the  time  the  transac- 
tion was  entered  into  is  conceded.  The  point 
of  contention  is  that,  as  a  contract  of  sale 
or  barter  or  trade  made  on  a  Sunday  is  in- 
valid, the  principal,  Mrs.  Rickards,  cannot 
be  bound  by  the  illegal  act  of  her  agent, 
and  that  she  may  therefore  repudiate  the 
transaction  and  reclaim  the  horse.  No  ex- 
ecutory contract  of  sale  made  upon  Sunday 
can  be  enforced.  All  parties  agree  to  that 
proposition.  But  an  executed  contract, 
though  made  on  Sunday,  cannot  be  avoided 
merely  because  it  was  entered  into  on  a 
dies  non.  A  contract  entered  into  on  Sun- 
day is  a  contract  prohibited  by  the  law. 
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but,  as  said  by  Lord  Chief  Justice  Wilmot 
in  Collins  v.  Blantem,  2  Wils.  341:  "Who- 
ever is  a  party  to  an  unlawful  contract,  if 
he  hath  once  paid  the  money  stipulated  to 
be  paid  in  pursuance  thereof,  he  shall  not 
have  the  help  of  a  court  to  fetch  it  back 
again.  You  shall  not  have  a  right  of  action 
when  you  come  into  a  court  of  justice  in 
this  imclean  manner  to  recover  it  back." 
And  so,  in  the  case  of  Worcester  v.  Eaton, 
11  Mass.  368,  decided  in  1814,  in  an  able 
and  elaborate  opinion  delivered  by  Chief  Jus- 
tice Parker,  it  was  said:  "There  have  been 
some  cases  in  England  which  look  as  if,  in 
all  instances  where  a  party  has  paid  money 
upon  an  illegal  transaction,  he  may  recover 
it  back  again  in  an  acticm  for  money  had 
and  received.  But  it  is  now  unquestionably 
settled  there  that  an  action  for  money  so 
paid  cannot  be  maintained  where  the  parties 
are  really  in  pari  delicto;  and,  upon  looking 
into  all  the  cases  upon  the  subject,  .  .  . 
it  will  appear  that  a  distinction  is  main- 
tained between  those  cases  in  which  one  of 
the  parties  has  by  an  ill^al  act  taken  an 
advantage  of  and  oppressed  the  other,  and 
those  in  which  it  is  not  possible  t%  distin- 
guish between  the  parties  as  to  the  degree 
of  their  criminality.  Thus,  where  usury  has 
been  paid,  it  is  considered  that  the  lender 
has  availed  himself  of  the  distress  of  the 
borrower,  and  has  violated  the  law  to  ex- 
tort from  him  more  than  the  lawful  rate  of 
interest.  In  this  case  an  action  for  money 
had  and  received  will  lie  for  the  excess. 
.  .  .  Byt  that  in  all  acts  which  are  un- 
lawful on  account  of  their  immorality,  or 
because  they  are  hostile  to  public  policy, 
there  the  parties  to  the  act  are  in  pari  de- 
licto, and  potior  est  conditio  defendentis." 
See  also  Kelley  v.  Cosgrove,  83  Iowa,  229, 
17  L.  R.  A.  779,  48  N.  W.  979. 

It  is  obvious,  then,  that  the  executed  con- 
tract entered  into  between  the  appellee's 
agent  and  the  appellant  is  binding  on  the  ap- 
pellee, even  though  it  was  consummated  on 
Sunday,  unless  the  fact  that  it  was  made  on 
Sunday,  and  consequently  was  unlawful,  of 
itself,  took  it  out  of  the  scope  of  the  agent's 
authority  to  make  it.  And  here  lies  the 
stress  of  the  case.  The  agent's  authority  was 
general  and  ui^rcstricted.  It  was  not  limited 
to  the  sale  or  barter  of  the  horse  on  a  sec- 
ular or  business  day;  but  the  argument  is 
that  a  term  must  be  read  into  the  agent's 
powers  whereby  implicitly  he  was  prohib- 
ited from  doing  any  illegal  act,  and,  as  th^ 
sale  on  Sunday  was  an  illegal  act,  it  was 
an  act  beyond  the  scope  of  his  authority,  and 
therefore  not  binding  on  the  appellee.  This 
argument  begs  the  question.  A  sale  or  bar- 
ter of  the  horse  was  confessedly  within  the 
delegated  authority  of  the  agent,  and  the 
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method  he  pursued  in  performing  what  he 
was  empowered  to  perform  cannot  make  the 
thing  he  did  a  thing  he  had  no  power  to  do. 
This  is  not  an  inquiry  into  a  criminal  lia- 
bility. The  mere  fact  that  an  agent,  in  the 
course  of  exercising  a  delegated  authority, 
himself  violates  a  prohibitive  statute,  does 
not  liberate  or  discharge  the  principal  from 
the  obligation  of  the  contract,  if  the  con- 
tract be  one  within  the  scope  of  his  author- 
ity. This  doctrine  is  well  illustrated  in  a 
recent  case  decided  by  the  English  court  of 
appeal.  In  Hamlyn  v.  HoMton  [1903]  I  K. 
B.  81,  the  master  of  the  rolls  said:  "It 
is  too  well  established  by  the  authorities  to 
be  now  disputed  that  a  principal  may  be 
liable  for  the  fraud  or  other  illegal  act  com- 
mitted by  his  agent  within  the  general  scope 
of  the  authority  given  to  him,  and  even  the 
fact  that  the  act  of  the  agent  is  criminal 
does  not  necessarily  take  it  out  of  the  scope 
of  his  authority.  If  the  act  done  by  the 
agent  is  within  the  general  scope  of  the  au- 
thority given  to  him,  it  matters  not,  for 
the  present  purpose,  that  it  was  directly  con- 
trary to  the  instructions  of  his  principal, 
or  even  that  it  may  have  been  an  offense 
against  society  itself.  The  test  is  that  whidi 
19  applied  to  this  case  by  the  learned  jud^: 
Was  it  within  the  scope  of  the  authority 
given  to  Houston  to  obtain  this  information 
by  legitimate  means?  If  so,  it  was  within 
the  scope  of  his  authority,  for  the  present 
purpose,  to  obtain  it  by  illegitimate  means, 
and  the  defendants  are  liable."  And  in  the 
same  case  Justice  Mathew  stated,  at  page 
86:  "A  little  confusion  has  been  introduced 
into  this  case  by  the  reference  made  to  the 
criminal  law.  It  is  not  suggested  that 
Houston's  partner  would  be  liable  criminally. 
The  question  is  only  one  of  civil  liability. 
The  rule  of  law  applicable  is  perfectly  plain. 
The  question  is  whether  the  action  of  Hous- 
ton was  within  the  scope  of  his  authority 
for  the  purpose  of  making  the  firm  liable. 
I  think  the  jury  were  entirely  warranted  in 
finding  that  Houston  was  authorized  to  ob- 
tain information  as  to  the  contracts  and 
tenders  made  by  competing  firms  by  legiti- 
mate means.  He  did  obtain  such  informa- 
tion by  illegitimate  means.  It  being  within 
the  scope  of  his  authority  to  procure  the  in- 
formation, it  is  immaterial,  for  the  present 
purpose,  whether  the  acts  which  he  com- 
mitted in  order  to  procure  it  were  fraudu- 
lent, or  even  criminal,  or  not,  and  his  part- 
ner is  responsible  for  those  acts."  This 
court,  speaking  through  former  Chief  Jus- 
tice Alvey,  in  Evans  v.  Davidson,  63  Md. 
249,  30  Am.  Rep.  400,  announced  substan- 
tially the  same  doctrine,  in  these  words: 
63  L.IL  A. 


"In  one  sense,  where  there  is  no  express 
conmiand  by  the  master,  all  wrongful  acta 
done  by  the  servant  may  be  said  to  be  be- 
yond the  scope  of  the  authority  given;  but 
the  liability  of  the  master  is  not  determined 
upon  any  such  restricted  interpretaticHi  of 
the  authority  and  duty  of  the  servant.  If 
the  servant  be  acting  at  the  time  in  the 
course  of  his  master's  service,  and  for  his 
master's  benefit,  within  the  scope  of  his  em- 
ployment, then  his  act,  though  wrongful  or 
negligent,  is  to  be  treated  as  that  of  the 
master,  although  no  express  command  or 
privity  of  the  master  be  shown." 

It  dos  not  need  any  further  citations  of 
adjudged  cases  to  support  the  proposition 
that  the  principal  cannot  repudiate  an  ex- 
ecuted contract  merely  because  the  agent,  in 
the  method  followed  or  adopted  in  making 
it«  has  violated  the  law  prohibiting  a  con- 
tract from  being  entered  into  on  Sunday,  if 
the  contract  itself,  when  made,  and  after 
being  ei^uted,  was  one  which  it  was  with- 
in the  scope  of  the  agent's  authority  to  make 
for  and  in  behalf  of  his  principal.  With  this 
proposition  established,  we  may  now  turn  to 
the  prayers  whidi  were  presented  by  both 
of  the  parties  to  the  cause. 

The  appellee  asked  five  instructions,  and 
the  appellant  asked  six.  Of  the  five  request- 
ed by  the  appellee,  the  court  granted  the 
third  and  fifth  as  offered,  and  gave  an  in- 
struction of  its  own  in  place  of  the  first 
and  second,  and  rejected  the  fourth,  which 
is  not  found  in  the  record.  The  appellant's 
first  prayer  was  conceded;  his  fourth  and 
fifth  were  granted;  his  second,  third,  and 
sixth  were  rejected;  and  in  lieu  of  the  third 
and  sixth  the  trial  court  substituted  two 
of  its  own.  The  rulings  thus  made,  except 
as  respects  the  rejection  of  the  appellee's 
fourth  prayer,  are  the  errors  alleged  on  this 
appeal. 

The  court's  substitute  for  the  appellee's 
first  and  second  prayers,  as  well  as  the  ap- 
pellee's fifth  prayer,  broadly  lay  down  the 
assertion,  as  a  legal  principle,  that,  as  the 
barter  of  the  horse  was  made  and  completed 
on  Sunday,  the  appellee  was  entitled  to  re- 
pudiate the  transaction,  and  to  reclaim  pos- 
session of  the  property.  The  modification 
made  by  the  trial  court  of  the  appellant's 
third  prayer  incorporates  the  same  theory, 
though  the  prayer,  as  presented  originally, 
in  effect,  asks  the  court  to  inform  the  jury 
that  the  barter  was  landing  on  the  appellee, 
even  though  made  on  Sunday,  provided  the 
transaction  was  within  the  scope  of  the 
agent's  authority,  and  was  fully  executed. 
From  what  we  have  heretofore  said,  it  ob- 
viously  follows   that   there   was    error  in 


1908. 


RiCKABDS  y.  RiCKABDS. 


727 


^antmg  the  substitute  for  the  appeUee'e 
first  and  second  prayers,  and  in  granting  her 
fifth  prayer,  and  in  modifying  the  appel- 
lant's third  prayer.  The  appellee's  third 
prayer  merely  asserts  an  abstract  proposi- 
tion. It  is  not  perceived  how  it  could  have 
caused  any  injury.  The  appellant's  second 
prayer  was  rejected,  but  no  injury  was  done 
him,  because  the  same  proposition,  in  some- 
what different  words,  is  covered  by  the 
fourth  prayer,  which  was  granted.  The 
sixth  prayer,  as  offered,  told  the  jury  that 
it  was  for  them  to  decide,  from  all  the  facts 
and  clrcimistances,  whether  the  horse  was 
purchased  by  the  appellee  with  her  own 
money,  through  her  husband,  as  agent,  or 
vrhether  it  was  purchased  by  him  for  him- 
self, and  her  name  was  used  merely  as  a 
colorable  device  to  hinder,  delay,  or  defraud 
his  subsisting  or  subsequent  creditors.  The 
prayer  thus  framed  was  rejected,  but  the 
court  amended  it  by  inserting  the  words 
''with  her  knowledge  and  consent,"  so  that 
the  proposition  it  announced  was  this:  If 
the  horse  was  in  fact  bought  by  the  appel- 
lee's husband  with  his  own  money,  and  the 
title  thereto  was  put  in  the  appellee*8  name 
with  a  view  to  delay,  defeat,  or  defraud  the 
husband's  creditors,  the  appellee  could  still 
recover  possession  of  the  horse  in  replevin, 
unless  she  knew  of,  or  consented  to,  the 
fraud  perpetrated  by  her  husband.  The  qual- 
ification added  by  the  court  was  erroneous. 
The  appellee  was  not  entitled  to  recover  if 
in  point  of  fact  the  horse  belonged  to  her 
husband.  If  the  husband  had  fraudulently 
put  the  title  in  her  name,  her  want  of  knowl- 
edge of  the  fraud  gave  her  no  better  title 
than  if  she  had  been  fully  aware  of  the  in- 
tent imputed  to  her  husband.  Her  situa- 
tion was  not  that  of  a  bona  fide  purchaser 
for  value,  without  notice  or  knowledge  of 
the  vendor's  fraudulent  design.  The  whole 
question,  so  far  as  the  sixth  prayer  was  con- 
cerned, was  limited  to  the  inquiry  as  to  her 
(the  appellee's)  ownership  of  the  horse;  and 
whether  she  was  innocent  of,  or  an  accom- 
plice in,  the  fraud  of  her  husband,  was 
wholly  immaterial,  if  the  horse  belonged  to 
him,  and  he  merely  put  the  title  in  her  to 
hinder  or  delay  his  creditors. 

For  the  errors  we  have  indicated,  viz.,  the 
ipranting  of  the  appellee's  fifth  prayer,  and 
the  granting  of  the  court's  substitute  for 
the  appellee's  first  and  second  prayers,  and 
for  the  rejection  of  the  appellant's  third  and 
sixth  prayers,  and  the  granting  of  third 
and  sixth  prayers  as  modified  by  the  court, 
the  judgment  must  be  reversed,  and  a  new 
trial  will  be  awarded.  It  is  accordingly  so 
ordered. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 
63  L.R.  A. 
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1.  Ana^ver,  mnA  not  demnrrer.  Is  the 
proper  pleadlns  for  setting  up  nonezlst- 
ence  of  a  contract  fixing  the  rates  claimed, 
and  that  defendant  is  not  bound  to  furnish 
the  service  demanded  at  the  rates  claimed,  In 
a  suit  to  restrain  a  telephone  company  from 
extorting  rates  for  services  in  excess  of  those 
specified  in  the  ordinance  under  which  it  ac- 
quired the  right  to  use  the  city  streets. 

a.  A  dellnltlon  of  telephone  service  as 
ordinary  «ronnded  wire  service,  in  a 
statute  providing  maximum  rates  for  such 
service,  has  no  effect  in  determining  the 
meaning  of  the  word  in  a  contract  subse- 
guently  made  between  a  municipal  corpora- 
tion and  the  telephone  company  for  service 
to  be  furnished  to  citizens  of  the  munici- 
pality. 

8.  In  determlnlngr  the  Icfnd  of  tele- 
phone nrhlch  a  corporation  vnder- 
toolc  to  fvmlsh  in  consideration  of  the 
right  to  use  conduits  in  the  highways  of  a 
municipal  corporation,  the  court  is  entitled 
to  know  the  circumstances  and  conditions 
surrounding  the  parties  to  the  contract  at 
the  time  it  was  made. 

4.  The  dnty  to  fnmish  serrlce  at 
•pecilled  rates  may  be  imposed  by  a  mu- 
nicipal corporation  havhig  statutory  author- 
ity to  regulate  the  use  of  its  streets  for  tele- 
phone wires  as  a  condlbon  to  the  use  of  such 
streets  by  a  telephone  company. 

B.  A  telephone  con&pany  nrhlch  accepts 
the  conditions  as  to  rates  to  be 
charged  by  it,  imposed  by  a  municipal  cor- 
poration as  a  condition  to  its  use  of  the 
streets  for  its  conduits,  cannot  complain 
that  the  rates  are  not  reasonable. 

6.  The  residents  of  a  ntnnldpal  cor- 
poration n&ar  enforce  for  their  oivn 
benedt  conditions  as  to  rates  to  be 
charged  by  a  telephone  company,  imposed  by 
a  municipal  ordinance  granting  the  use  of 
the  streets  and  accepted  by  the  company, 
where  the  rates  were  expressly  imposed  for 
their  benefit. 

7.  A  bill  by  several  patrons  of  a  tele- 
phone con&pany  having;  distinct  and 
separate  contracts  for  service,  to  en- 
force the  company's  duty  under  a  municipal 
ordinance  as  to  rates  for  service,  will  not 
be  dismissed  for  multifariousness,  although 
the  facts  alleged  in  connection  with  the  vari- 
ous contracts  are  somewhat  variant,  where 
there  is  a  common  interest  In  enforcing  the 
duty,  and  no  dlfilculty  or  embarrassment  will 
be  created  hi  decreeing  the  relief  which  the 
bill  seeka 

(February  24,  1904.) 

Nora. — For  another  case  in  this  series  as  to 
power  of  city  to  fix  telephone  rates,  see  St 
Louis  V.  Bell  Teleph.  Co.  2  L.  R.  A.  278. 

As  to  power  of  legislature  to  fix  telephone 
rates,  see  cases  in  note  to  Winchester  &  L. 
Turnp.  Road  Co.  ▼.  Croxton,  33  L.  R.  A.  181. 
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APPEAL  by  plaintiffs  from  a  decree  of  tbe 
Circuit  Court  of  Baltimore  City  dis- 
missing a  bill  liled  to  compel  defendant  to 
furnish  telephone  service  at  rates  fixed  by  a 
municipal  ordinance.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mesers.  John  K.  Cowen  and  J.  Walter 
Ifordy  with  Messrs.  John  Stonewall  J. 
Healy,  H.  A.  MeCormlok,  and  Joseph 
C.  Jndfce,  for  appellants: 

The  bill  is  not  multifarious. 

Fiery  t.  Emmert,  36  Md.  464;  Miller  t. 
Baltimore  County  Marble  Co,  52  Md.  642; 
Peters  t.  Van  Lear,  4  Gill,  249;  Kunkel  ▼. 
Markell,  26  Md.  390;  Chicago  Teleph,  Co,  v. 
Illinois  Mfrs,  Asso.  106  111.  App.  54;  Neal  y. 
BatheU,  70  Md.  598,  17  AU.  566. 

The  appellee  is  estopped  to  raise  the  de- 
fense that,  as  a  legislative  attempt  to  regu- 
late its  rates,  the  ordinance  of  1896  was 
ultra  ifires, 

A  pai-ty  who  has  received  any  benefits 
from  a  contract  with  a  municipal  corpora- 
tion cannot  question  its  power  to  enter  into 
the  same,  although  it  did  not  have  such 
power. 

Smith,  Modem  Law  of  Mun.  Corp.  S  666 ; 
Bohoken  ▼.  Harrison,  30  N.  J.  L.  73;  Mo- 
Donald  T.  New  York,  68  N.  Y.  23,  23  Am. 
Rep.  144;  Middleton  ▼.  State,  120  Ind.  166, 
22  N.  E.  123;  Bendersonville  ▼.  Price,  96  N. 
C.  423,  2  S.  £.  155;  Burlington  ▼.  Qilhert, 
31  Iowa,  356,  7  Am.  Rep.  143;  "Sew  York  ▼. 
Sonnehom,  113  N.  Y.  423,  21  N.  E.  121; 
Com.  Y.  Wolbert,  6  Binn.  292,  6  Am.  Dec 
452;  Postmaster  General  v.  Rice,  Gilpin, 
654,  Fed.  Cas.  No.  11,312;  Ryan  ▼.  Martin, 
91  N.  C.  404. 

There  would  seem  to  be  no  reason  why 
this  principle  should  not  apply  to  cases 
where  a  municipal  corporation  has  acted  as 
an  instrument  of  government. 

Daniels  v.  Teamey,  102  U.  8.  415,  26  L. 
ed.  187 ;  Ferguson  v.  Landram,  6  Bush,  230, 
96  Am.  Dec.  350;  Tan  Hook  v.  Whitlock, 
26  Wend.  43,  37  Am.  Dec.  246;  Lee  y.  Tillot- 
son,  24  Wend.  337,  35  Am.  Dec  624;  People 
T.  Murray,  5  Hill,  468;  Burlington,  C.  R,  d 
M.  R.  Co,  v.  Btewart,  39  Iowa,  267. 

Regarding  the  ordinance  as  a  mere  con- 
tract, the  appellants  are,  nevertheless,  the 
proper  parties  to  bring  suit  to  enforce  the 
appellee's  obligations  respecting  rates. 

The  contract  was  made  for  their  benefit. 

Seignum  y.  Hoff acker,  57  Md.  321;  Owings 
T.  (hoings,  1  Farr.  k  G.  484 ;  Dutton  y.  Pool, 
1  Vent/ 3 18;  Martyn  v.  Hind,  2  Cowp.  443; 
Bchermerhom  v.  Vanderheyden,  1  Johns. 
139 ;  ffmall  v.  Schaefer,  24  Md.  143 ;  Eastern 
Advertising  Co.  v.  McOaw,  89  Md.  72,  42 
Atl.  923. 

The  contract  was  entered  into  by  the  may- 
or and  city  council,  as  agents  of  the  citizens 
63  L.  R.  A, 


of  Baltimore,  and  the  appellants  as  dtizeu 
can  sue  thereon. 

Horn  V.  Baltimore,  30  Md.  219;  Adams  v. 
ronton  R.  Co.  21  R.  I.  134,  44  L.  R.  A.  273, 

42  Atl.  516;  Goisdeke  v.  Btaten  Island  Mid- 
land R.  Co.  43  App.  Div.  514,  60  N.  Y.  Supp. 
598. 

The  proper  vi«w  to  take  of  the  ordinance 
is  not  that  it  is  a  contract  of  a  public  na- 
ture, entered  into  by  the  city  by  virtue  and 
in  pursuance  of  a  sovereign  power  delegated 
to  it  by  the  state,  with  a  publis  service  cor- 
poration; and  the  duties  thereby  imposed 
upon  the  latter,  respecting  rates  for  service, 
are  not  mere  private  obligations  to  the  may- 
or and  city  council  as  a  corporate  entity, 
but  duties  to  the  public  which  any  individ- 
ual member  of  the  public  interested  therein 
has  a  right  to  enforce 

State  ex  rel.  Atty.  Qen.  v.  Madieon  Street 
R.  Co,  72  Wis.  612,  1  L.  R.  A.  771,  40  N.  W. 
487;  Hayes  y.  Michigan  0.  R.  Co.  Ill  U.  S. 
228,  28  L.  ed.  410,  4  Sup.  Ct  Rep.  369 ;  Lake 
Roland  Elov.  R.  Co.  y.  Baltimore,  77  Md. 
352,  20  L.  R.  A.  126,  26  Atl.  510;  Bitten- 
house  V.  Baltimore,  25  Md.  336 ;  Chesapeake 
d  P.  Teleph.  Co.  y.  Baltimore,  89  Md.  689, 

43  Atl.  784,  44  Atl.  1033;  People  em  rel. 
Jackson  v.  Suhurhan  R.  Co.  178  111.  594,  49 
L.  R.  A.  650.  53  N.  E.  349 ;  Rice  v.  Detroit, 
Y.ic  A.A,R,Co.  122  Mich.  677,  48  L.  R.  A. 
84,  81  N.  W.  927 ;  Westfield  Gas  d  Mill.  Co. 
V.  Mendenhall,  142  Ind.  538,  41  N.  E.  1033. 

When  ill^id  acts  aiTect  the  public,  public 
officers  must  institute  proceedings;  but 
when  only  a  part  is  affected,  the  individual 
so  affected  may  do  so. 

Dill.  Mun.  Corp.  88  732,  733;  Baltimore 
Y.  Gill,  31  Md.  375;  St.  Mary's  Industrial 
School  for  Boys  v.  Broum,  45  Md.  326; 
Medley  v.  Hagerstoum,  92  Md.  741,  48  Atl. 
746. 

Conditions  subsequent  are  not  favored  in 
the  law,  and  courts  will  construe  conditions 
as  covenants  where  such  intention  of  the 
grantor  is  manifest  in  express  terms,  or  by 
clear  implication,  or  is  to  be  gathered  from 
the  existing  facts. 

6  Am.  &  Kng.  Enc  Law,  2d  ed.  p.  502; 
Kilpatrick  v.  Baltimore,  81  Md.  192,  27  L. 
R.  A.  643,  48  Am.  St.  Rep.  509,  3i  Atl.  805; 
Stuart  V.  Boston,  170  U.  8.  383,  42  L.  ed. 
1078,  18  Sup.  Ct.  Rep.  650. 

That  the  condition  as  to  maximum  rates 
in  the  present  case  is  not  to  be  construed  as 
subsequent  is  clear  from  the  express  terms 
of  the  ordinance^  as  well  as  from  the  exist- 
ing facts. 

Cree  y.  Bristol,  12  Misc.  1,  33  N.  Y.  Supp. 
19. 

The  word  '^telephone"  included  the  high- 
est grade  of  service. 

Central  V.  Teleph.  Co.  y.  Bradbury,  106 
Ind.  1,  5  N.  E.  721;  Hoekett  y.  State,  105 
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Ind.  250,  55  Am.  Rep.  201,  6  N.  E.  178;  (77u- 
cago  Teleph,  Co.  v.  JlUnoiM  Mfrs,  Asao.  106 
111.  App.  54. 

That  the  framers  of  the  ordinance  did  not 
use  the  word  "telephone"  in  its  so-called 
statutory  sense  is  conclusively  established 
by  the  express  terms  of  the  ordinance,  as 
well  as  by  an  interpretation  of  its  language 
with  reference  to  its  purpose,  the  external 
circumstances,  and  the  acts  of  the  appellee. 
Baltimore  v.  Chesapeake  d  P.  Teleph,  Co. 
92  Md.  692,  48  Atl.  465. 

Courts  will  always  construe  an  instrimient 
in  faYor  of  its  effectiveness.  They  will  al- 
ways construe  acts  of  this  nature  strictly 
against  the  grantee,  and  liberally  in  favor 
of  the  public. 

Bradley  v.  "Sew  York  d  N.  H.  R.  Co,  21 
Conn.  294 ;  Cooley,  Const.  Lim.  p.  487 ;  Bal- 
timore v.  Baltimore  d  0.  R.  Co.  21  Md.  50; 
Johnson  v.  Philadelphia,  60  Pa.  445. 

Telephone  service  over  a  grounded  system 
is  rendered  inefficient  and  practically  useless 
where  other  electric  currents  are  in  the  vi- 
dnifcy. 

Cumberland  Teleph.  d  Teleg.  Co.  v.  United 
Electric  R.  Co.  93  Tenn.  492,  27  L.  R.  A. 
236,  29  S.  W.  104;  Hudson  River  Teleph  Co. 
v.  Waiervliet  Tump,  d  R,  Co.  135  N.  Y.  393, 
17  L.  R,  A.  674,  31  Am.  St.  Rep.  838,  32  N. 
E.  148;  Cincinnati  Inclined  Plane  R.  Co.  v. 
City  d  buburban  Teleg.  Asso.  48  Ohio  St. 
390,  12  L.  R.  A.  534,  29  Am.  St.  Rep.  559,  27 
N.  £.  890;  Cumberland  Teleph.  d  Teleg.  Co. 
V.  United  Electric  R.  Co.  12  L.  R.  A.  545,  42 
Fed.  273. 
Mr.  W.  Irrine  CroM  also  for  appellants. 
M*issr$.  William  Ii.  Marbnry,  Edgar 
H.  Gansy  and  Stvart  S.  Janney,  for  ap- 
pellee: 

The  city  had  no  power  to  regulate  the 
company's  compensation. 

ITowever  excessive  the  rates  of  a  public- 
service  corporation  may  be,  a  court  of 
equity  has  no  power  or  jurisdiction  to  enter- 
tain a  bill  to  regulate  them.  This  function 
is  legislative,  and  not  judicial. 

Tfebraska  Teleph.  Co.  v.  State,  55  Neb. 
627,  45  I..  R.  A.  113,  76  N.  W.  171. 
The  bill  is  multifarious. 
Miller  v.  Baltimore  County  Marble  Co.  52 
Md.  642;  Hamilton  v.  Whitridge,  11  Md. 
128,  69  Am.  Dec.  184;  Brehm  v.  Sperry,  92 
Md.  402,  48  Atl.  368;  Marselis  v.  Morris 
Canal  d  Bkg.  Co.  1  N.  J.  Eq.  31;  Cutting  v. 
Gilbert,  5  Blatchf.  261,  Fed.  Cas.  No.  3,519; 
IhUy  V.  Doig,  2  Ves.  Jr.  486;  Story,  Eq.  PI. 
§§  277,  279;  WooUtein  v.  Welch,  42  Fed. 
566;  Plum  V.  Morris  Canal  d  Bkg.  Co.  10 
N.  J.  Eq.  256;  Jones  v.  Oarda  del  Rio, 
Turn.  &  R.  297;  Teaton  v.  Lenox,  8  Pet. 
123-126,  8  L.  ed.  889,  890;  Peters  v.  Van 
J^ear,  4  Gill,  249. 

The  power  has  never  been  delegated  by  the 
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state  to  the  mayor  and  city  council  of  Balti- 
more to  regulate  the  compensation  to  be 
paid  public  service  corporations  for  their 
services.  'This  power  is  a  legislative  func- 
tion, and  cannot  be  exercised  by  a  munic- 
ipality without  express  legislative  author- 
ity. 

Leujisville  Natural  Gas  Co.  t.  State,  135 
Ind.  49,  21  L.  R.  A.  734,  34  N.  E.  702;  St. 
Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.  R. 
A.  278,  9  Am.  St.  Rep.  370,  10  S.  W.  197; 
Barber  Asphalt  Paving  Co.  v.  Harrisburg, 
29  L.  R.  A.  401,  12  C.  C.  A.  100,  28  U.  S. 
App.  108,  64  Fed.  283;  State  ex  rel.  Wis- 
consin  Teleph.  Co.  y.  Sheboygan,  111  Wis. 
23,  86  N.  W.  667. 

The  municipality  may  enter  into  contracts* 
just  as  any  other  corporate  body  may  with 
respect  to  matters  germane  to  its  corporate 
objects ;  and  grants  of  the  municipality  rest- 
ing in  contract  are  subject  to  the  same  rules 
of  construction,  and  the  same  rights  repose 
in  the  parties  thereto,  as  in  the  case  of  pri- 
vate citizens,  and  the  same  remedies  are  ap- 
plicable. 

Noblesville  v.  Noblesville  Cas  d  Improv. 
Co.  157  Ind.  169,  60  N.  E.  1032;  People  ex 
rel.  Maybury  v.  Mutual  Gaslight  Co.  38 
Mich.  154;  Belleville  v.  Citizens*  Horse  R. 
Co,  162  III.  184,  26  L.  R.  A.  681,  38  N.  E. 
584;  State  ex  rel.  New  Orleans  v.  New  Or- 
leans d  C.  R.  Co.  37  La.  Ann.  589;  Chesa- 
peake d  P.  Teleph.  Co.  v.  Baltimore,  89  Md. 
710,  43  Atl.  784,  44  Atl.  1033. 

The  present  ordinance  is,  therefore,  noth- 
ing more  than  a  grant  or  an  executed  con- 
tract between  the  two  corporations,  the  may- 
or and  city  council  of  Baltimore,  and  the 
Maryland  Telephone  &  Telegraph  Company 
of  Baltimore  city. 

The  telephone  company  has  nowhere 
agreed  or  promised  to  perform  the  stipula- 
tions as  to  rates.  It  has  accepted  the  priv- 
ileges granted  in  ordinance  No.  110,  coupled 
with  the  conditions  therein  named. 

Upon  the  violation  of  a  condition  subse- 
quent the  grantor  has  a  right  to  declare  a 
forfeiture,  but  that  right  reposes  in  him 
alone,  and  no  one  else  can  take  advantage  of 
the  breach. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  506; 
4  Kent,  Com.  127;  3  Kerr,  Real  Prop.  1885, 
1895,  1901;  Cross  v.  Carson,  8  Blatchf.  138, 
44  Am.  Dec.  742:  Butchers'  d  D.  Stock- 
Yards  Co.  V.  liouisville  d  N.  R.  Co.  14  C.  C. 
A.  290,  31  U.  S.  App.  252,  67  Fed.  35. 

The  grantor  is  not  bound  by  any  contract- 
ual obligation  to  &void  the  performance  of 
acts  which  would  amount  to  a  forfeiture. 

Woodruff  V.  Trenton  Water  Povyer  Co.  10 
N.  J.  Eq.  507. 

The  remedy  for  the  breach  of  a  condition 
subsequent  is  confined  to  the  resumption  of 
the  estate  by  the  donor  and  his  heirs. 
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4  Kent,  Com.  122 ;  Ratoson  y.  School  Dist. 
No,  S,  7  Allen,  125,  83  Am.  Dec.  670;  Belle- 
ville V.  Citizens'  Horse  R,  Co,  152  111.  171, 
26  L.  R.  A.  681,  38  N.  E.  584;  Pacific  R,  Co. 
Y.  Leaoentcorth,  1  Dill.  393^  Fed.  Caa.  No. 
10,640. 

One  who  is  not  a  party  to  a  contract  can- 
not be  included  in  the  rights  and  liabilities 
which  the  contract  creates,  so  as  to  enable 
him  to  sue  upon  it. 

Hand  v.  Epans  Marble  Co,  88  Md.  229, 
40  Atl.  899 :  Eastern  Advertising  Co.  v.  Mc- 
Gaw,  89  Md.  86,  42  Atl.  923;  Exchange 
Bank  v.  Rice,  107  Mass.  41,  9  Am.  Rep.  1; 
Morrill  v.  Lane,  136  Mass.  93 ;  Borden  v. 
Boardman,  157  Mass.  410,  32  N.  E.  469; 
Vrooman  ▼.  Turner,  69  N.  Y.  283,  25  Am. 
Rep.  195;  Constable  v.  National  8,  61,  Co. 
154  U.  S.  51,  73,  74,  38  L.  ed.  903,  914,  14 
Sup.  Ct.  Rep.  1062;  Baxter  v.  Camp,  71 
Conn.  245,  42  L.  R.  A.  514,  71  Am.  St.  Rep. 
160,  41  Atl.  803:  Hotcamon  v.  Trenton  Wa- 
ter Co.  110  Mo.  304,  23  L.  R.  A.  146,  41  Am. 
St  Rep.  054,  24  S.  W.  784;  Durnherr  y. 
Rxiu,  135  N.  Y.  219,  32  N.  E.  49;  Davie  v. 
Clinton  Waterworks  Co.  54  Iowa,  59,  37 
Am.  Rep.  185,  6  N.  W.  126;  Burton  ▼.  Lar- 
kin,  36  Kan.  246,  59  Am.  Rep.  541,  13  Pao. 
398;  Becker  y.  Keokuk  WatenoorlBS,  79 
Iowa,  419,  18  Am.  St.  Rep.  377,  44  N.  W. 
694;  Fowler  v.  Athene  City  Waterworks  Co. 
83  Ga.  219,  20  Am.  St.  Rep.  313,  9  S.  E.  673; 
Mott  V.  Cherryvale  Water  d  Mfg.  Co.  48 
Kan.  12,  15  L.  R.  A.  375,  30  Am.  St.  Rep. 
267,  28  Pac.  089 :  Jefferson  v.  Aseh,  53  Minn. 
446,  25  L.  R.  A.  257,  39  Am.  St  Rep.  618, 
55  N.  W.  604. 

To  permit  anyone  incidentally  benefited  by 
a.  contract  to  sue  thereon  would  give  rise  to 
a  multitude  of  legal  obligations  that  were 
never  contemplated  by  the  parties  to  the 
contract,  and  would  be  altogether  unreason- 
able. 

When  a  beneficiary  of  a  contract  made  for 
his  benefit,  and  of  such  a  character  that  he 
can  sue  thereon,  assents  to  the  same,  it  be- 
comes irrevocable  by  the  original  parties. 

Creager  v.  Link,  7  Md.  259;  Bassett  ▼. 
Hughes,  43  Wis.  319;  note  to  Jefferson  v. 
Asch,  25  L.  R.  A.  266. 

Is  this  court  prepared  to  decide  that  the 
mayor  and  city  council  of  Baltimore,  with 
the  concurrence  of  the  telephone  company, 
could  not  repeal  the  ordinance  depended  on 
in  this  suit  without  the  assent  of  each  and 
every  subscriber  who  has  assented  to  its 
.  provision? 

Cleburne  Water,  Ice  d  Lighting  Co.  v.  Cle- 
burne Water  Co.  13  Tex.  Civ.  App.  141,  35 
S.  W.  733. 

The  citizen  has  no  rights  under  the  con- 
tract. 

Mott  Y.  Cherryvale  Water  d  Mfg.  Co.  48 
Kan.  12,  15  L.  R.  A.  375,  30  Am.  St  Rep. 
^  L.  R.  A. 


267,  28  Pac.  089;  Do/vis  t.  CUnion  Water- 
works Co.  54  Iowa,  59,  37  Am.  Rep.  185,  6 
N.  W.  126;  Eaton  y.  Fairbury  Waterworks 
Co.  37  Neb.  546,  21  L.  R.  A.  653,  40  Am.  St. 
Rep.  510,  56  .N.  W.  201;  Howsmon  v.  Trenr 
ton  Water  Co.  119  Mo.  304,  23  L.  R.  A.  U6, 
41  Am.  8t  Rep.  654,  24  S.  W.  784. 

If  the  right  of  these  plaintiffs  to  main- 
tain this  suit  were  sustained,  it  would  put 
it  in  the  power  of  any  or  every  merceoaiy 
citizen,  or  even  of  a  business  competitor,  to 
direct  the  municipality  in  the  policy  it  must 
adopt  in  such  cases,  and  would  leave  noth- 
ing to  the  discretion  of  the  olBcials  who  are 
installed  as  responsible  heads,  and  sworn  to 
a  faithful  performance  of  their  duties. 

Shaw  Y.  Davis,  78  Md.  308,  23  L.  R.  A. 
294,  28  Atl.  619. 

The  right  to  enforce  the  contract  cannot 
reside  both  in  the  promise  and  in  the  bene- 
ficiary. 

Second  Nat.  Bank  v.  Orand  Lodge,  F.  d 
A.  M.  98  U.  S.  124,  125,  25  L.  ed.  76,  77. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  in  the  court  be- 
low by  the  appellants  against  the  appellee 
corporation  for  an  injimction  upon  the  alle- 
gations and  for  the  purposes  set  out  in  their 
bill  of  complaint.  The  appellee  demurred  to 
the  bill,  thus  admitting  the  truth  of  the 
facts  therein  alleged  as  far  as  the  same  are 
well  pleaded.  The  court  below  sustained 
the  demurrer,  and  dismissed  the  bill.  This 
action  of  that  court  is  before  us  for  review 
upon  this  appeal. 

The  facts  with  which  we  will  be  ooncemed 
in  the  inquiry  we  are  to  make,  as  they  are 
made  to  appear  from  the  record  of  proceed- 
ings before  us,  are  as  follows:  The  appel- 
lee is  a  corporation  formed  and  organized 
under  the  general  incorporation  laws  of  the 
state.  The  original  act  of  incorporation 
was  obtained  in  January,  1890.  This  pro- 
vided that  the  name  of  the  corporation 
should  be  the  "Writing  Telegraph  Company 
of  Baltimore  City,"  and  stated  the  object 
thereof  to  be  "constructing,  owning,  and  op- 
erating telegraph  lines  in  the  state,  .  .  . 
the  transaction  of  a  general  telegraph  busi- 
ness, .  .  .  and  the  transaction  of  any 
business  in  which  electricity  over  or  through 
wires  may  be  applied  to  any  useful  pur- 
pose." By  an  amendment  to  the  charter  in 
July,  1895,  the  name  of  the  corporation  was 
changed  to  "Home  Telephone  ft  Telegraph 
Company  of  Baltimore  City,"  and  by  a  fur- 
ther amendment  in  May,  1899,  the  name  was 
changed  to  that  by  which  the  corporation  is 
pued  in  the  present  proceeding,  "Maryland 
Telephone  ft  Telegraph  Company  of  Balti- 
more City,"  and  the  object  of  the  corpora- 
tion as  respects  the  opeiution  of  a  telephone 
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system  was  more  specifically  stated.  Prior 
to  the  last  amendment,  and  under  the  name 
**Home  Telephone  &  Telegraph  Company  of 
Baltimore  City"  the  corporation  applied  to 
the  city  of  Baltimore  for  permission  to  con- 
fitruct  and  maintain  its  "lines  of  wire  and 
electrical  conductors  under,  upon,  or  over 
the  public  streets,  alleys,  conduits,  and  other 
public  places"  of  the  city  in  order  to  trans- 
act and  carry  on  its  telephone  business 
tlierein.  On  the  1st  of  July,  1896,  the  city 
of  Baltimore,  by  ordinance  No.  110,  granted 
this  permission.  The  ordinance  is  styled: 
"'An  Ordinance  Granting  Permission  to  the 
Home  Telephone  and  Telegraph  Company  of 
Baltimore  City  to  Use  for  Its  Telephone 
Wires  the  Ducts  in  the  Conduits  of  the  Po- 
lice and  Fire  Alarm  Telegraph  System,  Not 
Needed  for  the  City's  Use,  and  Authorizing 
Said  Company  to  Extend  Its  System  in  the 
Territorj'  Not  Covered  by  the  Said  Police 
and  Fire  Alarm  Telegraph  Conduits,  Sub- 
ject to  Certain  Conditions  and  Restrictions, 
and  Authorizing  the  Mayor  to  Rent  All 
Space  in  Said  Conduits  Not  Promptly  Occu- 
pied by  Said  the  Telephone  Company  to 
Such  Otlicr  Persons  or  Corporations  as  May 
Desire  to  Use  tlie  Same."  Following  this  is 
a  preamble  which  recites  that  "the  telephone 
has  become  almost  a  necessity  of  modem 
life  in  cities;"  that  ''there  is  very  great  need 
of  a  cheaper  telephone  service  in  Baltimore 
city,  the  number  of  telephones  being  very 
small  in  proportion  to  the  population  on  ac- 
count of  the  very  high  prices  demanded  by 
the  company  which  now  has  a  monbpoly  of 
the  telephone  business  here;"  that  such  com- 
pany had  given  official  notice  to  the  public 
Uirough  the  report  of  the  telephone  commis- 
sion to  the  general  assembly  on  January  6, 
1896,  that  "it  will  not  and  cannot  reduce  its 
rates  for  telephone  service;"  that  "at  the 
present  rates  the  telephone,  although  great- 
ly needed  in  busiuess,  is  beyond  the  reach  of 
persons  of  ordinary  means,  and  the  use  of  it 
is  confined  to  a  favored  few,  who  have  the 
means  of  paying  the  high  prices  charged;" 
that  "it  would  be  a  great  boon  to  the  per- 
sons of  moderate  means,  and  a  very  great 
advantage  to  the  business  commimity  at 
large,  to  have  a  cheaper  telephone  service;" 
that  "the  Home  Telephone  &  Telegraph 
Company  of  Baltimore  City  has  declared  it- 
self ready  and  willing  to  supply  such  a  serv- 
ice at  rates  very  much  lower  than  those  now 
prevailing;"  that  the  subways  heretofore 
constructed  by  the  city  of  Baltimore  for  the 
wires  of  the  police  and  fire-alarm  telegraph 
system  of  the  city  are  "capable  of  contain- 
ing numbers  of  wires  over  and  above  the 
number  of  ducts  required  for  the  city's  use;" 
and  that  these  ducts  produce  no  revenue  to 
the  city,  but  can  be  made  a  source  of  rev- 
enue if  leased  to  the  Home  Telephone  Com- 
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pany.  The  ordinance  then  grants  permis- 
sion to  said  telephone  company  to  use  the 
ducts,  etc.,  mentioned  in  its  title  and  pre- 
amble for  the  purposes  of  its  business,  and 
prescribes  the  regulations  and  conditions 
under  and  subject  to  which  such  permission 
is  granted.  Among  these  are  the  following 
(being  §  4  of  the  ordinance) :  "That  the 
rights  and  privileges  hereby  granted  are 
granted  subject  to  the  following  conditions, 
namely:"  "That  the  prices  to  be  charged 
by  the  said  Home  Telephone  &  Telegraph 
Company  of  Baltimore  City  shall  not  be 
more  than  $4  per  month  for  telephones  fur- 
nished to  business  offices,  and  not  more  than 
$3  per  month  for  telephones  furnished  at 
dwelling  houses  within  the  corporate  limit 
ot  Baltimore  city,  and  to  the  further  express 
condition  that  all  the  rights  and  privileges 
hei'eby  and  herein  granted  shall  cease  and  be 
forever  forfeited,  in  case  the  said  Home  Tele- 
phone A  Telegraph  Company  of  Baltimore 
City  shall  be  consolidated  with  any  otlicr 
telephcme  company  in  Baltimore  city,  unless 
the  terms  of  the  consolidation  provide  that 
the  consolidated  company  shall  not  charge 
more  than  the  above-mentioned  rates  for  the 
use  of  its  telephones."  It  is  further  provid- 
ed in  the  ordinance  that  the  powers  therein 
granted  to  the  telephone  company  may  be 
forfeited  at  the  option  of  the  city,  unless  the 
company  shall  have,  within  two  years  from 
the  date  of  the  same,  not  less  than  2,000 
telephones  in  actual  use  in  the  city;  and 
that  the  telephone  company  "shall  indicate 
its  acceptance  of  the  terms  and  conditions" 
of  the  ordinance  "by  filing  a  written  accept- 
ance of  the  same  with  the  mayor,  and  filing 
at  the  same  time  a  bond  conditioned  for  a 
faithful  observance  of  the  provisions  of"  the 
"ordinance  in  the  penalty  of  $10,000,"  etc. 
After  the  passage  of  the  ordinance  the  tele- 
phone company  therein  mentioned  filed  its 
bond  as  required  thereby,  and  its  acceptance 
of  the  same,  addressed  to  the  mayor,  in  the 
office  of  the  comptroller  of  the  city.  The 
grant  of  the  use  of  the  subways  and  ducts 
of  the  city  for  the  purposes  of  the  telephone 
company  was  made  for  "the  period  of  ten 
years  and  until  such  time  as  the  city's  gen- 
eral subway  system  is  ready  for  use  in  the 
localities  now  covered  by  the  subways  of  the 
police  and  fire-alarm  telegraph  system,"  and 
subject  to  a  rental  to  be  paid  the  city  as 
provided  in  the  ordinance.  The  appellants 
are  four  in  number,  all  citizens  of  Balti- 
more, all  having  business  establishments  and 
conducting  business  therein,  and  all  having 
need,  for  the  purposes  of  business,  of  the  use 
of  some  telephone  system.  They  sue  for 
themselves  and  all  others  in  like  situation 
with  themselves  as  respects  the  use  of  the 
telephone  and  their  relations  to  the  appel- 
lee.   It  appears^  rather  inferentially  than 
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by  direct  averment,  that  all  of  the  appel 
lants  had,  with  the  appellee,  prior  to  1903, 
contracts  for  telephone  service  at  the  rate 
named  in  §  4  of  the  ordinance  110,  under 
which  apparatus  and  equipments,  with  what 
is  known  as  the  "metallic  circuit,"  had  been 
installed  in  their  several  business  establish- 
ments. The  appellee  now  refuses  to  furnish 
the  appellants,  or  any  of  them,  the  telephone 
service  mentioned  at  the  rates  specified  in 
the  ordinance,  and  it  is  alleged  is  threaten- 
ing some  of  them  with  a  discontinuance  of 
service  to  them,  and  a  removal  of  the  tele- 
ph<me  instruments  and  equipments  from 
their  places  of  business,  unless  they  agree  to 
pay  for  said  service  at  the  rate  of  $72  per 
annum;  and  as  to  others  has,  by  such 
threats,  extorted  from  them  contracts,  made 
under  protest,  to  pay  for  such  service  at  the 
said  rate.  The  prayer  of  the  bill,  in  sub- 
stance, is  that  the  appellee  be  restrained 
from  the  aforesaid  threatened  action,  and 
from  demanding  and  receiving  from  the  ap- 
pellants the  excess  of  charge  for  telephone 
service,  such  as  is  mentioned  in  the  bill, 
over  the  rate  provided  in  ordinance  No. 
110;  and  that  the  appellants  and  others  in 
like  situation  with  them,  as  respects  the 
matters  in  controversy  between  them  and 
the  appellee,  be  decreed  entitled  to  demand 
and  receive  from  the  appellee  the  kind  of 
telephone  service  mentioned  in  the  bill  of 
complaint  at  the  rate  of  charges  provided 
in  said  ordinance. 

Among  the  grounds  of  demurrer  to  the 
bill  the  third  in  order  is  "that  no  contract 
is  stated  in  said  bill  whereby  the  defendant 
i9  obliged  to  furnish  the  plaintiffs,  or  any  of 
them,  telephones  and  telephone  service  of 
the  kind  described  in  said  bill;"  and  the 
fourth  ground  is  "that  by  a  proper  construc- 
tion of  ordinance  110,  stated  in  said  bill,  the 
defendant  is  not  obliged  to  furnish  tele- 
phones and  telephone  service  of  the  kind  de- 
scribed in  said  bill  to  plaintiffs  (appel- 
lants), or  any  of  them,  at  the  rates  claimed 
in  said  bill."  The  matters  embraced  in 
these  grounds  of  demurrer  are  such  as  the 
appellee  ought  to  bring  before  the  court  by 
way  of  answer.  They  canjiot  be  properly 
treated  and  disposed  of  on  demurrer. 

The  contention  upon  this  phase  of  the  de- 
murrer is  that  the  meaning  of  the  word 
"telephone,"  and  what  the  term  will  em- 
brace when  used  in  contracts  for  telephone 
service,  has  been  defined  and  fixed  by  statute 
in  this  state;  and  that  the  description  of 
service  to  which  the  appellants  allege  them- 
selves entitled  is  not  within  the  terms  of 
ordinance  No.  110,  under  which  the  rights 
of  the  appellants  arose,  when  reference  is 
had  to  the  statute  in  construing  the  ordi- 
nance. The  legislation  to  which  is  attrib- 
uted this  effect  upon  the  rights  of  the  par- 
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ties  here  is  that  enacted  by  Acts  1892,  p. 
535,  chap.  387,  which  added  to  article  23  of 
the  Code  of  Public  General  Laws,  subtitle 
Telegraph  and  telephone  companies,  |S  233s 
to  232e,  inclusive  (Code  Pub.  Gen.  Laws 
1903,  H  334-33S),  and  Acts  1894,  p.  260, 
chap.  207,  which  added  to  said  article  and 
subtitle  of  the  Code,  §§  232^  (S  339),  and 
232^.  Of  these  secticms  thus  added  to  the 
Code,  IS  232a  and  2326  (§§  334,  335),  pre 
scribed  maximum  rates  of  chai^ges  for  rental 
or  use  of  telephones  .by  any  "individual  com- 
pany or  corporation  now  or  hereafter  own- 
ing, controlling,  managing,  or  operating  any 
telephone  line  or  lines  within  the  limits  of 
any  city,  town,  or  village  in  the  state." 
Secticm  232o  (§  336)  defined  what  the  word 
"telephone"  "shall  be  construed  to  include*' 
wherever  used  in  Acts  1892,  p.  535,  chap. 
387.  Section  232d  (§  337)  required  that 
every  teleplione  company  should  supply  all 
applicants  with  telephone  connections  and 
facilities  "without  discrimination  or  par- 
tiality," and  made  further  provisions  for 
protecting  the  rights  of  such  applicants  in 
securing  such  connections  and  facilities. 
Section  2326  (S  338)  made  it  a  criminal  of- 
fense "for  any  owner,  operator,  agent,  or 
other  person"  to  collect  or  receive  for  the 
rental  or  use  of  any  such  telephone  "any 
sum  in  excess  of  the  ratio  fixed"  by  the  act, 
and  provided  a  penalty  therefor.  The  sub- 
sequent legislation  modified  the  foregoing  by 
providing  in  §  232f  (§  339)  that  any  per- 
son, firm,  or  corporation  might  contract  ia 
the  manner  therein  prescribed  with  any  in- 
dividual, company,  or  corporation  owning, 
etc.,  any  telephone  lines  within  the  state 
"for  such  special  form,  description,  and 
amount  of  telephone  equipment  and  service 
expressed  in  such  contract  as  such  person, 
firm,  or  corporation  may  need,  at  audi  rates, 
and  upon  such  terms  and  conditions  as  may 
be  agreed  upon;"  but  provided  that  nothing 
in  this  section  should  be  construed  to  impair 
the  obligation  of  any  person  or  oorporation 
owning  or  operating  any  telephone  line  in 
this  state  to  furnish,  in  accordance  with  the 
aforementioned  sections  of  the  Code  enacted 
by  Acts  1892,  p.  535,  chap.  387,  and  at  the 
rates  of  charge  mentioned  in  §S  232o  and 
2326  (§§  334,  335),  telephone  equipment 
and  service  of  the  kind  and  description 
which  was  at  the  time  being  furnished  by 
the  Chesapeake  &  Potomac  Telephone  Com- 
pany of  Baltimore  City  at  the  said  rates; 
and  required  as  a  condition  precedent  to  the 
exercise  by  the  said  company  of  any  of  the 
powers  conferred  by  Acts  1894,  p.  260,  chap. 
207  {H  232/  and  232^  of  article  23  of  the 
Code),  that  it  should  file  in  the  office  of  the 
clerk  of  the  court  of  appeals,  to  be  annexed 
to  the  original  of  the  act,  a  full  and  ade- 
quate description  in  detail,  and  to  be  certi- 
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fied  9o  to  be  by  the  governor,  of  the  equip- 
ment then  used  by  said  company  in  furnish- 
ing the  service  mentioned  in  the  proviso. 
This  description  was  to  be  taken  as  a  true 
description  of  the  "said  equipment  in  all 
proceedings,  whether  civil  or  criminal/' 
which  might  be  taken  to  enforce  the  require- 
ments of  the  proviso  or  of  the  sections  of  ar- 
ticle 23  of  the  Code  therein  mentioned. 
Section  232^  provides  for  the  appointment 
of  a  commission  by  the  governor,  upon 
which  is  imposed  the  duty,  under  the  powers 
conferred  upon  it,  to  make  such  investiga- 
tions as  should  enable  it  to  report  what  is 
the  cost  of  furnishing  to  the  city  of  Balti- 
more and  other  places  telephone .  service, 
"both  that  known  as  the  ordinary  or  ground- 
ed servicej  and  also  that  known  as  the  me- 
tallic circuit  service,"  and  to  procure  all 
such  information  as  may  "be  necessary  and 
proper  to  determine  what  ought  to  be  fair 
and  sufficient  rates  for  furnishing  such  tele- 
phone service,"  and  to  make  report  to  the 
next  general  assembly. 

£xhibit  No.  1  filed  with  the  bill  of  com- 
plaint makes  it  appear  that  it  is  claimed  by 
the  appellee  corporation  that  at  the  time  of 
the  passage  of  ordinance  110,  under  the  stat- 
ute, to  which  reference  has  been  made,  regu- 
lating maximum  charges  for  telephone  serv- 
ice, and  defining  what  the  word  "telephone" 
should  be  held  to  include,  the  ordinary  tele- 
phone equipment  to  which  the  statute  ap- 
plied had  been  described  as  what  is  known 
as  the  "grounded  circuit  service,"  and  that 
said  ordinance  must  be  taken  as  having  ref- 
erence to  that  equipment  for,  or  description 
of,  telephone  service,  and  does  not  authorize 
the  appellanU  to  call  for  contracts  for  the 
metallic  circuit  service,  as  claimed  in  their 
bill,  it  is  not  perceived  from  a  reading  of 
the  legislation  in  question,  and  which  has 
been  reviewed,  how  it  can  have  a  necessary 
effect  in  construing  the  ordinance  110.  If 
it  be  assumed  that  the  statute,  in  prescrib- 
ing maximum  rates  of  charges  for  telephone 
equipment  and  service,  meant  and  was  deal- 
ing with  the  ordinary  grounded  circuit  serv- 
ice, nothing  is  discovered  in  its  terms  or 
provisions  which  would  prevent  parties  or 
corporations  wishing  to  make  contracts  for 
furnishing  telephone  service  from  going  to 
parties  desiring  to  have  such  service  fur- 
nished, and  offering  and  contracting  to  fur- 
nish any  kind  or  description  of  service  that 
might  be  agreed  upon,  provided  only  that 
for  the  particular  kind  or  description  of 
service  which  was  within  the  contemplation 
and  provisions  of  the  statute  charges  should 
not  be  in  excess  of  the  rates  therein  pre- 
scribed. And  so  there  is  nothing  to  prevent 
a  corporation  organized  for  the  purpose  of 
furnishing  telephone  service  from  going  to 
the  mayor  and  city  council  of  Baltimore 
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(assuming  for  the  present  the  power  of  the 
dty  to  enter  into  such  a  contract),  and,  in 
consideration  of  the  right  and  privilege  of 
using  the  subways  and  ducts  of  the  city,  obli- 
gating itself  to  make  contracts  with  the  citi- 
zens thereof  to  furnish  any  kind  or  descrip- 
tion of  service  that  it  may  choose  to  con- 
tract for  within  the  like  limitations.  The 
general  intent  and  policy  of  the  law  in  ques- 
tion was  to  prevent  extortion  in  charges  for 
telephone  service,  and  to  secure  fair  and  rea- 
sonable rates  of  charges  for  such  service. 
It  would  be  contrary  to  this  intent  and  pol- 
icy to  so  construe  the  law  as  to  restrict  or 
hinder  parties  in  making  contracts  for  the 
service  that  will  secure  for  them,  at  cheaper 
rates  than  those  fixed  as  the  maximum  in 
the  statute,  improved  equipments  and  more 
effective  appliances;  in  other  words,  to  hold 
that  parties  are  not  free  to  secure  contracts 
for  a  different  and  better  telephone  service, 
than  that  with  which  the  statute  deals,  at 
cheaper  rates  than  the  statute  prescribes  as 
a  maximum  for  an  inferior  service.  A  tele- 
phone company  could  not  be  required  to  en- 
ter into  a  contract  for  service  at  rates  un- 
der those  which  tlie  statute  permits  it  to 
charge  for  the  description  of  service  to 
which  the  statute  applies,  but  its  voluntary 
action  in  entering  into  contracts  is  under  no 
restraint  either  as  to  description  of  service 
or  rates  of  charge,  provided  the  maximum 
statute  rates  are  not  exceeded  in  any  case 
falling  within  its  provisions.  The  law  ex- 
pressly provides  that  contracts  for  special 
forms  and  description  of  service  may  be 
made  under  regulations  prescribed.  We 
may  su])pose  that  this  provision  was  made 
with  a  view  to  allow  of  contracts  for  higher 
rates  than  those  fixed  as  a  maximum  by  the 
statute  in  cases  where  parties  desired  to 
contract  for  special  or  different  and  better 
equipments  than  those  the  statute  contem- 
plated when  fixing  the  maximum  cliarges 
therein  specified;  but  parties  would  have 
the  same  right  to  make  contracts  of  the 
same  class  at  lower  rates  than  the  maximum 
rates  of  the  statute  without  going  counter 
to  either  its  letter  or  its  spirit. 

The  statute  does  not  fix  a  meaning  to  or 
give  a  definition  of  the  word  "telephone," 
nor  prescribe  an  amount  or  description  of 
telephone  equipment  to  be  imported  into  all 
contracts  for  telephone  service,  irrespective 
of  the  intention  of  the  parties  to  the  con- 
tracts. The  definition  of  the  word  "tele- 
phone" occurring  in  the  act  of  1892  and  the 
fixed  description  of  telephone  equipment 
provided  for  in  the  act  of  1894  have  relation 
to  the  purposes  of  the  legislation  enacted  by 
these  two  acts.  Section  232c,  enacted  by 
the  iornier  act,  expressly  provides  what  the 
word  "telephone"  "shall  be  construed  to  in- 
clude wherever  used"  in  that  act;    and   S 
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232^  (8  339),  enacted  by  the  latter  act,  ex- 
pressly provides  that  the  fixed  description 
of  telephone  equipment,  which  it  requires  to 
have  filed  with  the  original  act  in  the  office 
of  the  clerk  of  the  court  of  appeals,  shall  be 
taken  as  a  true  description  of  said  equip- 
ment in  all  proceedings,  civil  and  criminal, 
which  might  be  taken  thereafter  for  the  en- 
forcement of  the  requirements  of  that  sec- 
tion, or  of  the  sections  of  the  Code  enacted 
by  ithe  act  of  1802.  The  legislation  em- 
braced in  the  two  acts  referred  to  gave  to 
parties  seeking  to  make  or  making  contracts 
for  telephone  service  certain  rights,  and 
wherever  the  provisions  of  the  statute  have 
lo  be  availed  of  in  the  enforcement  of  those 
rights  the  definitions  therein  given  of  the 
words  "telephone'*  and  of  ''telephone  equip- 
ment'* apply;  but  there  can  be  no  reason  for 
applying  them,  and  they  have  no  applica- 
.  tion,  to  cases  in  which  parties  by  their  own 
voluntary  action  enter  into  contracts  in  no 
way  violative  of  the  provisions  of  the  law. 
in  whicli  they  fix  for  themselves  the  terms 
of  their  contracts  and  define  for  themselves 
what  they  are  contracting  for.  When, 
therefore,  the  appellee  applied  to  the  mayor 
and  city  council  of  Baltimore  for  the  right 
to  use  the  subways  and  ducts  of  the  city  for 
its  corporate  purposes,  there  was  nothing  in 
the  legislation  we  have  been  considering  to 
prevent  it  from  making  the  contract  which 
the  appellants  insist  that  it  did  make'  to 
furnish  the  citizens  of  Baltimore  with  tele- 
phone service  at  the  rates  specified  in  the 
ordinance  No.  110;  and  the  kind  and  de- 
scription of  equipment  and  service  that  was 
to  be  supplied  at  the  said  rates  we  must 
look  for,  not  in  the  law,  but  in  the  contract 
that  was  made.  To  determine  this  question 
the  court  is  entitled  to  be  advised  of  all  the 
circumstances  under  which,  and  the  condi- 
tions with  reference  to  which,  the  contract 
was  entered  into.  In  the  case  of  First  Nat, 
Bank  v.  Oeike,  68  Md.  449,  6  Am.  St.  Rep. 
453,  13  Atl.  358,  it  was  said  at  p.  456,  68  Md., 
p.  456,  6  Am.  St.  Rep.,  and  p.  360,  13  Atl., 
Chief  Justice  Alvey  delivering  the  opinion: 
"It  is  a  principle  of  universal  application 
that,  in  order  to  arrive  at  the  intention  of 
the  parties,  the  contract  itself  must  be  read 
in  the  light  of  the  circumstances  under 
which  it  was  entered  into.  General  or  in- 
definite terms  employed  in  the  contract  may 
be  thus  explained  or  restricted  in  their 
meaning  and  application,  and  the  contract 
must  be  so  construed  as  to  give  it  such  ef- 
fect, and  none  other,  as  the  parties  intended 
at  the  time  it  was  made.  These  principles 
are  e'iemontnry."  The  instrument  being 
construed  in  the  case  was  a  bond,  and  it  was 
further  said:  *'Rogard  must  be  had  to  the 
intention  of  the  parties  wlien  the  bond  was 
executed ;  and  whatever  facta  will  shed  light 
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upon  the  question  of  intention  may  be  con- 
sidered in  construing  the  bond."  Now,  the 
ordinance  here,  which  constitutes  the  con- 
tract between  the  city  of  Baltimore  and  the 
appellee,  in  its  4th  section,  where  provision 
IS  made  for  furnishing  to  the  citizens  tele- 
phone service  at  the  rate  of  f48  for  business 
places  and  $36  per  annum  for  dwellings, 
uses  the  word  "telephone"  generally,  and 
does  not  specify  any  particular  description 
of  service  to  be  furnished.  The  most  nat- 
ural and  reasonable  construction  to  be  given 
or  meaning  to  be  imputed  to  the  word  **tele 
phone"  as  here  used  is  the  telephone  with 
all  improvements,  equipments,  and  appli- 
ances essential  in  its  operation  to  make  it 
most  effective  in  use.  If,  as  the  app^lee  eon- 
tends,  the  word  is  to  have  a  restricted 
meaning,  or  a  particular  meaning,  the 
court  should  be  informed  of  the  dr- 
cumstanoes  and  conditions  which  will 
make  this  appear.  It  has  been  seen  that  in 
the  legislation  which  has  been  invoked  as 
affecting  the  construction  of  the  ordinance 
in  question  two  kinds  or  descriptions  of  tele- 
phone service  are  mentioned  and  recognized 
as  in  use, — ^the  .one,  what  is  known  as  the 
"groimded  circuit  service,"  which  the  ap- 
pellee insists  is  the  one  it  is  obligated  to 
furnish  under  the  ordinance;  and  the  other 
the  "metallic  circuit  service,"  which  the  ap- 
pellants insist  they  are  entitled  to  have. 
The  court  is  not  informed  judicially  of  the 
difference  between  these  two  descriptions  of 
service,  nor  is  it  furnished  with  any  infor- 
mation which  enables  it  to  say  whether  it  is 
more  probable  and  reasonable  that  one  or 
the  other  was  in  the  contemplation  of  the 
parties  to  the  contract  in  question.  Again, 
the  ordinance  in  question  must  have  intend- 
ed that  the  service  to  be  furnished  by  the 
appellee  should  be  effective  in  use;  and, 
while  the  appellee  insists  that  the  grounded 
circuit  service  is  that  which  the  ordinance 
110  provided  for,  the  appellants  contend 
that  at  the  time  of  the  passage  of  the  ordi- 
nance that  sen'ice  was  not  effective  for  their 
purposes.  It  may  be  that  conditions  were 
then  such  as  affecting  the  operation  of  that 
system  that  it  was  no  longer  effective.  This 
contention  between  the  parties  cannot  be 
settled  upon  demurrer,  but  must  be  by  facts 
brought  to  the  knowledge  of  the  court  by 
evidence. 

Without  pursuing  this  branch  of  the  in- 
quiry further,  it  would  seem  that,  as  re- 
spects the  grounds  of  the  demurrer  we  have 
been  considering,  this  is  eminently  a  case  in 
which  the  court  is  entitled  to  know  the  cir- 
cumstances and  conditions  surrounding  the 
parties  to  the  contract  in  question  at  the 
time  it  was  made  in  determining  their  mean- 
ing and  intention  as  between  the  respective 
contentions  here  made. 
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The  further  groimds  of  demurrer  are,  in 
substance,  that  the  appellants  have  not,  in 
their  bill,  stated  a  case  for  relief  in  equity 
against  the  defendant;  that  they  have  no 
standing  in  a  court  of  equity  to  ask  relief 
on  the  contract  between  the  appellee  and  the 
mayor  and  city  council  of  Bsiltimorej  and 
that  their  bill  is  multifarious.  As  to  the 
rights  of  the  appellants  under  ordinance 
110,  and  their  standing  in  court  to  enforce 
the  same,  the  nature  of  the  ordinance  must 
determine.  In  the  light  of  the  preamble  to 
the  ordinance  there  can  be  but  little  doubt 
as  to  the  intent  with  which  it  was  enacted, 
or  the  main  object  is  was  intended  to  accom- 
pliskh.  Its  evident  purpose  was  to  minister 
to  what  it  described  as  next  to  a  public  ne- 
cessity; to  make  it  practicable  for  the  citi- 
Eens  of  the  municipality  to  more  generally 
avail  themselves  of  telephone  facilities,  and 
to  that  end  to  relieve  them  from  the  high 
prices  of  a  corporation,  which  was  said  to  be 
tiien  having  ''a  monopoly  of  the  telephone 
business"  in  the  dty  of  Baltimore,  whereby 
these  facilities  were  put  '"beyond  the  reach 
of  persons  of  ordinary  means,"  and  were 
"confined  to  a  favored  few;"  to  secure  for 
persons  of  moderate  means  the  "great  boon" 
and  "to  the  business  community  at  large" 
the  "great  advantage"  of  a  cheaper  telephone 
service.  It  is  also  evident  that  the  ordi- 
nance was  passed  upon  the  faith  of  the  ap- 
pellee having  declared  itself  ready  and  will- 
ing to  supply  such  service  at  rates  very 
much  lower  than  those  ''then  prevailing." 
The  design  of  the  ordinance  therefore  was 
the  public  good,  to  secure  a  public  benefit, 
and  to  promote  the  public  welfare.  It  was 
to  that  extent  legislation,  and,  if  in  this 
respect,  it  was  within  the  powers  of  the 
municipality  to  enact  it,  it  was  something 
more  than  a  mere  contract  with  the  appel- 
lee for  the  purposes  of  the  municipality  as 
a  corporate  entity.  The  power  under  which 
the  municipality  proceeded  in  enacting  the 
ordinance  in  question  is  found  expressed  in 
§  819(1  of  article  4  of  the  Code  of  Public 
Local  Laws,  as  enacted  by  Acts  1890,  p.  408, 
chap.  370,  and  is  in  these  words:  "The 
mayor  and  city  council  of  Baltimore  shall 
have  power  to  regulate  the  use  of  the  streets, 
lanes,  and  alleys  in  said  city  by  railway  or 
ofher  tracks,  gas  or  other  pipes,  telegraph, 
telephone,  electric  light,  or  other  wires  and 
poles,  in,  under,  over,  or  upon  the  same,  and 
may  require  all  such  wires  to  be  placed  un- 
derground, after  such  reasonable  notice  as 
they  may  prescribe."  Tlie  same  power  is 
contained  in  the  present  charter  of  the  city 

(§  6),  as  enacted  by  Acts  1898,  p.  244,  chap. 
123.  This  provision  of  the  charter  of  the 
city  of  Baltimore  was  before  this  court  for 
construction  in  the  case  of  Lake  Roland 
FAev.  B.  Co.  v.  Baltimore,  77  Md.  352,  20 
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L.  R.  A.  120,  26  4tl.  510,  where,  having  ref- 
erence to  Acts  1890,  p.  408,  chap.  370,  Judge 
Bryan  delivering  the  opinion  of  the  court, 
said:  "It  has  been  for  a  long  time  rec- 
ognized as  the  law  that  the  mayor  and  city 
council  of  Baltimore  have  full  and  com- 
plete control  over  the  streets  and  highways 
of  the  city.  It  had  been  considered,  how- 
ever, that  certain  uses  could  not  be  made 
of  them  without  the  sanction  of  an  act  of 
the  general  assembly.  For  this  reason  the 
legislature  saw  fit  to  enlarge  the  corporate 
powers  of  the  city."  And  Chief  Justice  Al- 
vey,  who  delivered  a  separate  'opinion  upon 
the  motion  for  reargument  of  the  case,  said, 
in  relation  to  the  provision  in  question,  that 
it  was  "but  an  application  of  their  [the 
city's]  general  power  over  the  right  and 
duty  to  regulate  and  maintain  the  streets 
and  other  highways  of  the  city  for  the 
use  of  the  public."  Having  thus  recognized 
and  asserted  the  full  and  ample  power  of 
the  municipality  over  the  subjects  commit- 
ted to  its  control  imder  the  provision  of  law 
to  M'hich  reference  is  now  being  made,  the 
case  distinctly  held  that  the  municipality 
in  the  exercise  of  such  power,  was  acting 
in  a  legislative  capacity;  that  it  was  dis- 
charging a  trust  committed  to  it  for  the 
public  benefit;  and  that  it  could  not  relieve 
itself  of  the  duty  it  owed  to  the  public, — ^it 
could  not  devest  itself  of  the  power,  and 
the  corresponding  duty,  and  could  not 
abridge  it.  In  the  course  of  his  opinion 
Judge  Bryan  refers  several  times  to  the 
power  in  question  as  a  legislative  power,  and 
makes  tliis  the  foundation  of  the  theory  up- 
on which  the  case  was  decided;  and  Chief 
Justice  Alvey,  in  his  opinion,  says:  "The 
power  vested  in  them  [the  mayor  and 
city  council]  in  respect  to  the  streets  is  of 
a  legislative  character ;  and  they  can  neither 
restrict  themselves  nor  their  successors,  by 
any  irrepealable  ordinance,  in  the  exercise 
of  such  power  over  the  streets,  except  it  be 
by  express  authority  of  the  legislature  of 
the  state."  The  character  and  nature  of  the 
power  to  be  exercised  by  the  mayor  and  city 
council  of  Baltimore  in  making  regulations 
tand  granting  permission  for  the  use  of  its 
streets  for  any  of  the  purposes  named  in 
the  provision  of  law  by  which  such  power 
is  conferred  having  been  thus  defined,  was 
the  municipality  acting  within  the  purview 
of  such  power  in  imposing  upon  the  appel- 
lee the  condition  expressed  in  §  4  of  ordi- 
nance 110  as  respects  the  rates  of  charges 
therein  specified  for  telephone  service? 

It  is  contended  that  the  condition  annexed 
to  the  ordinance  in  this  respect  is  an  at- 
tempt on  the  part  of  the  mayor  and  city 
council  to  exercise  the  function  of  the  legis- 
lature which  alone  can  prescribe  or  regulate 
the  compensation  of  a  public  service  corpo- 
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ration.  This  does  not  result  from  any  fair 
oonstruction  of  the  ordinance.  It  is  for  the 
legislature  to  grant,  or  provide  for  granting, 
charters  to  corporations;  and  in  making 
such  grants  to  impose,  at  its  pleasure,  re- 
strictions and  limitations  upon  the  powers 
to  be  exercised  by  them  when  created.  It 
can,  at  pleasure,  regulate,  in  the  charters 
of  public-service  corporations,  the  compensa- 
tion which  they  may  exact  for  services  in- 
cident to  the  object  of  their  creation.  These 
regulations,  when  imposed,  are  limitations 
upon  the  powers  of  the  corporation,  and  they 
must,  in  making  contracts  and  carrying  out 
their  purposes,  act  within  the  limitations  so 
imposed;  but,  acting  within  these  limita- 
tions, the  corporation  has  the  right  to  make 
contracts  at  its  pleasure  and  do  any  act  for 
carrying  out  its  legitinuite  purposes.  Now, 
when  the  ordinance  in  question  was  passed 
by  the  mayor  and  city  council  of  Baltimore 
and  accepted  by  the  appellee  corporation,  the 
latter  had  its  charter,  and  was  subject,  in 
making  its  contracts,  only  to  the  limita- 
tions which  the  law  imposed.  Within  these 
limitations,  it  was  free  to  contract.  In 
passing  the  ordinance  the  municipality  made 
no  attempt  to  interfere  with  the  chartered 
rights  of  the  appellee,  or  to  abridge  its  char- 
tered powers.  It  did  not  attempt  of  its 
own  authority  and  right  to  impose  upon  the 
appellee,  in  invitum,  the  rates  of  charge  for 
telephone  service  specified  in  the  ordinance. 
The  appellee  had,  at  the  time  of  the  passage 
of  the  ordinance,  the  right  to  refuse  to  ac- 
cept its  terms.  In  accepting  these  it  was 
acting  within  its  chartered  powers  and  in 
the  free  exercise  of  its  chartered  rights.  All 
of  the  obligations  imposed  by  the  ordinance 
were-  imposed  by  the  appellee  upon  itself 
by  its  own  voluntary  action  in  accepting  the 
ordinance.  As  well  might  it  be  said,  if  the 
ordinance  had  omitted  the  condition  as  to 
rates  of  charge,  that  the  appellee,  in  con- 
tracting with  individuals  at  the  rates  men- 
tioned in  the  ordinance,  which  it  would  have 
had  the  right  to  do,  was  being  subjected  to 
an  illegal  imposition,  as  to  say  that  the  or- 
dinance in  question,  under  the  circumstances 
appearing  here,  is  to  be  taken  as  having  that 
effect.  While  there  was  no  attempt  on  the 
part  of  the  mayor  and  city  council  of  Bal- 
timore to  usurp  the  function  of  the  legisla- 
ture by  imposing  the  condition  expressed  in 
§  4  of  ordinance  110,  in  undertaking  there- 
by the  regulation  of  the  compensation  of 
a  public-service  corporation  they  would  seem 
to  be,  in  incorporating  the  condition  men- 
tioned in  the  ordinance,  within  their  limited 
or  quasi  legislative  power  in  respect  to  the 
control  of  the  streets  and  of  their  use  or 
occupation  by  "telegraph,  telephone,  elec- 
tric light,  or  other  wires  and  poles  in,  un- 
der, over,  or  upon  the  same."  The  munici> 
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pality,  in  having  the  control  of  the  streets 
as  indicated,  is  invested  with  a  trust  for 
the  benefit  of  the  community,  and  has  im- 
posed upon  it  a  duty  to  the  general  public 
in  that  connection.  The  law  gives  to  the 
municipality  the  right  to  regulate  the  use 
of  its  streets,  and  requires  of  a  public-serv- 
ice corporation  that  it  shall  obtain  from 
the  municipality  the  requisite  authority  to 
use  the  streets  and  highways  thereof  where 
such  use  is  desired  for  its  corporate  pur- 
poses. It  cannot  be  the  duty  of  the  munici- 
pal authorities  to  grant  such  use  for  the 
mere  advantage  of  the  corporation,  while 
it  is  their  duty,  in  granting  the  same,  to 
secure  the  largest  measure  of  advantage  to 
the  general  public  with  a  just  regard  for  the 
rights  of  the  corporation.  It  would  seem  to 
be  but  a  reasonable  incident  to  and  exercise 
of  the  power  to  regulate  the  use  of  the 
streets  and  highways  which  has  been  con- 
ferred by  the  provision  of  law  we  are  here 
considering,  that,  where  a  public-service  cor- 
poration gets  permission  to  use  such  streets 
and  highways  for  its  corporate  purposes, 
and  such  purposes  consist  in  making  con- 
tracts with  the  citizens  of  the  municipality 
to  which  the  power  is  intrusted  and  ex- 
acting from  them  compensation  for  a  serv- 
ice that  for  urgent  reasons  of  convenience 
or  the  necessities  of  business  conditions  they 
must  avail  of,  the  permission  can  be  grant- 
ed under  such  regulations  as  to  rates  of 
charges  as  will  protect  the  community 
against  extortionate  exactions,  and  secure 
fair  and  reasonable  terms  in  availing  of  the 
facilities  which   the  corporation   furnishes. 

It  cannot  be  here  objected  by  the  appellee 
that  the  regulation  contained  in  the  or- 
dinance here  in  question  as  to  rates  of 
charge  was  not  a  reasonable  one.  The  time 
to  have  urged  such  a  consideration  was  be- 
fore it  accepted  the  ordinance  and  availed 
of  the  privileges  it  acquired  thereunder. 
\Miatever  may  have  been  the  description  of 
service  the  appellee  was  to  furnish  under 
the  ordinance  110,  it  would  seem  to  be  con- 
cluded as  to  the  reasonableness  of  the  rates 
of  charge  for  that  description  of  service  by 
its  own  voluntary  action.  It  follows  from 
the  construction  and  the  effect  which  we 
think  it  proper  to  give  to  the  power  con- 
ferred by  law  upon  the  mayor  and  city 
council  of  Baltimore  in  pursuance  of 
which  ordinance  110  was  enacted  by 
them,  that  the  ordinance  imposed  upon 
the  appellee  a  duty  to  the  general  public 
wliich  the  members  thereof  have  a  right  to 
enforce  against  it  in  conditions  which  will 
show  that  it  is  violating  such  duty. 

There  are  authorities  which  seem  to  be 
directly  in  point,  going  to  support  the  views 
which  have  been  expressed.  In  the  case  of 
People  ex  reL  Jackson  v.  Suburban  R.  Co. 


1901 


Chab.  Simon's  Sokb  Co.  ▼.  Mabtland  Tblbph.  &  Telbo.  Co. 


787 


178  HI.  594,  40  L.  R.  A.  650,  53  N.  E.  349, 
the  Tillage  of  River  Forest,  a  municipal 
eorporation  organized  under  the  general 
statutes  of  the  state  of  Illinois,  granted  by 
ordinance  to  a  suburban  railroad  company 
permission  to  use  the  streets  of  the  munici- 
pality under  r^^lations  prescribed  in  the 
ordinance.  Among  these  regulations  a  sec- 
tion of  the  ordinance  provided  "that  the 
rate  of  fare  shall  not  exceed  10  cents  for 
one  continuous  ride  of  one  trip  from  any 
point  on  said  railroad  in  River  Forest  to 
any  station  on  the  loop  line  or  some  point  in ' 
the  city  of  Chicago,"  etc  "Provided  that 
the  fare  between  any  point  on  said  railroad 
in  the  village  of  River  Forest  and  any  of 
the  said  points  in  the  city  of  Chicago  or  the 
said  point  of  connection  of  said  railroad 
with  any  elevated  railroad  as  aforesaid,  and 
intermediate  points,  shall  not  exceed  the 
fare  charged  at  any  point  in  the  town  of 
Cicero  west  of  the  east  line  of  Central  ave- 
nue, or  in  the  village  of  Harlem,  or  in 
either  of  them,  to  the  same  points  or  return, 
either  for  single  trip  or  at  commutation 
rates  or  otherwise."  The  railroad  company, 
in  1808,  while  maintaining  the  rate  of  10 
cents  in  the  village  of  River  Forest  and  the 
same  for  return  or  intermediate  points,  that 
being  the  highest  rate  of  fare,  offered  for 
sale  and  sold  12  tickets  for  a  dollar,  good 
for  one  continuous  ride  over  its  road  in  the 
town  of  Cicero  only,  and  refused  to  sell  tick- 
ets for  12  rides  for  a  dollar  from  any  point 
in  River  Forest,  but  continued  to  charge  10 
cents,  etc  A  mandamus  was  sued  out  by 
the  relator  to  compel  the  company  so  long 
and  at  such  times  as  it  sold  tickets  at  the 
rate  of  12  for  a  dollar  from  the  town  of 
Cicero,  etc.,  to  sell  tickets  at  the  same  rate 
from  any  point  on  its  line  in  the  village  of 
River  Forest,  etc  The  supreme  court  or- 
dered the  writ  accordingly,  and  in  the  course 
of  the  opinion  in  the  case  said:  "While  it 
19  true  the  cliarter  of  a  street  railway  cor- 
poration is  granted  under  the  general  laws 
of  the  state  yet  a  charter  so  obtained  gives 
but  the  bare  power  to  exist.  .  In  order  to 
enable  such  a  corporation  to  carry  out  the 
sole  purpose  for  which  it  has  existence  it 
must  have  a  further  exercise  of  sovereign 
power  in  its  behalf.  Some  city  or  village 
clothed  by  delegation  with  authority  to  ex- 
ercise sovereign  power  possessed  by  the 
state  must  grant  such  corporation  authority 
to  enter  upon  its  streets  and  alleys,  and 
construct  and  operate  its  road  there.  The 
power  possessed  by  the  state  to  attach  as 
conditions  to  such  a  grant  the  performance 
of  duties  owing  by  a  quasi  public  corpora- 
tion to  the  public,  and  directly  beneficial 
to  the  public,  may  be  exercised  by  a  munici- 
pality in  the  exercise  of  the  power  by  it 
possessed  by  delegation  from  tiie  state,  to 
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permit  the  use  of  its  streets,  alleys,  and  pub- 
lic places  by  the  corporation."  In  the  case 
of  Rice  v.  Detroit,  Y,  A  A.  A.  R,  Co,  122 
Mich.  677,  48  L.  R.  A.  84,  81  N.  W.  927,  a 
similar  franchise  was  granted  to  the  railway 
by  the  village  of  Dearborn,  and,  amornf 
other  regulations,  rates  of  fare  to  be  charged 
by  the  railroad  were  prescribed  in  the  or- 
dinance granting  the  franchise.  The  rail- 
road failed  to  provide  certain  tickets  to  be 
sold  to  passengers  at  the  prescribed  rate, 
so  that  they  could  be  had  at  a  point  where 
the  same  were  called  for  by  a  passenger, 
whereby  the  passenger  was  compelled  to  pay 
fare  in  excess  of  the  prescribed  rate,  and  he 
was  permitted  to  recover  the  excess  of  fare 
paid  in  an  action  of  assumpsit.  In  the  case 
of  Weetfield  Qua  d  Mill.  Co.  v.  Mendenhall, 
142  Ind.  538,  41  N.  £.  1033,  an  act  of  the 
legislature  of  Indiana  of  1887  (Laws  1887, 
p.  36,  chap.  20)  had  provided  that  incor- 
porated towns  and  cities  could  provide  by 
general  ordinance  to  reasonably  regulate  the 
supply,  distribution,  and  consumption  of  nat- 
ural gas  within  their  respective  corporate 
limits,  and  to  require  a  fee  for  the  use  of 
the  streets,  etc  The  town  of  Westfield,  a 
mimicipal  corporation,  passed  such  an  or- 
dinance, and  provided  a  maximum  schedule 
of  rates  to  be  charged  to  consumers  for  the 
supply  of  gas,  and  fixed  the  price  to  be 
charged  for  kitchens  and  cook  stoves  at  80 
cents  per  month  for  twelve  months, — $9.60 
per  year.  Under  said  ordinance  the  West- 
field  Oas  &  Milling  Company  contracted 
with  the  municipality  for  furnishing  gas  to 
the  inhabitants  thereof,  and  agreed  "that, 
in  consideration  of  the  town  waiving  its 
rights  by  law  to  require"  the  gas  company 
to  pay  a  license  fee  for  the  use  of  the  streets, 
to  furnish  gas  to  consumers  in  the  town  "in 
accordance  with  a  schedule  of  rates  and 
prices  fixed  by  said  ordinance."  The  gas 
company  afterwards  gave  notice  that,  when 
contracts  with  consumers  then  current 
should  expire,  it  would  charge  thereafter  $1 
per  month  for  the  use  of  gas  for  cook  stoves, 
instead  of  80  cents,  the  then  rate  of  charge. 
Certain  of  the  inhabitants  of  the  town,  who 
were  consumers  of  gas  and  patrons  of  the 
gas  company,  applied  for  an  injunction  to 
restrain  said  company  "from  carrying  out 
its  purpose  to  deprive  them  of  the  use  of 
natural  gas  from  the  plant  of  the"  company 
"upon  the  ground"  that  they  "had  refused 
to  pay  a  price  therefor  in  excess  of  the  max- 
imum rate  fixed"  by  the  ordinance.  There 
was  a  demurrer  to  the  bill  of  complaint,  and 
the  same  was  overruled  by  the  lower  court, 
whose  action  was  affirmed  on  appeal.  The 
appellate  court  in  its  opinion  said:  "The 
town  had  the  right,  in  granting  the  use  of 
its  streets,  to  impose  such  reasonable,  re- 
quirements, terms,  regulations,  and  oondi- 
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tions  therein  upon  those  accepting  the  priy- 
ileges  and  benefits  of  the  grant,  as  its  own 
prudence  and  discretion  might  dictate,  so  as 
not  to  restrict,  however,  the  town  in  its  le- 
gitimate exercise  of  l^slative  powers.  The 
authority  to  prescribe  such  terms  and  con- 
ditions, if  not  expressly  conferred  by  the  act 
of  1887,  may  at  least  be  reasonably  inferred 
therefrom,  in  order  that  the  full  force  and 
effect  may  be  given  to  the  power  expressly 
granted."  Upon  both  reason  and  authority 
which  commends  itself  to  our  approval  we 
think  the  appellants  have  rights  under  the 
ordinance  No.  110  which  they  are  entitled  to 
enforce  in  this  proceeding  against  the  ap- 
pellee. 

The  remaining  ground  of  demurrer  to  be 
considered  is  that  the  bill  of  the  appellants 
is  multifarious  because  the  appellants  have 
contracts  with  the  appellee  each  of  which  is 
distinct  and  separate  from  the  other.  We 
do  not  think  the  bill  is  open  to  this  objec- 
tion. ''As  to  the  doctrine  of  multifarious- 
ness, all  the  authorities  agree  that  there  is 
no  rule  of  universal  application,  and  all  con- 
cede tliat  much  must  be  left  to  the  discre- 
tion of  the  court  in  particular  cases."  See 
Brian  v.  Thomas,  63  Md.  476-480;  Neal  v. 
Bathell,  70  Md.  592-^98,  17  Atl.  566.  While 
it  is  true  that  the  appellants  have  distinct 
and  separate  contracts  with  the  appellee^  and 


the  facts  alleged  in  connection  with  these 
contracts  are  to  some  extent  variant^  yet 
this,  under  the  circumstances  of  the  case, 
can  create  no  difficulty  or  embarrassment  in 
decreeing  the  relief  which  the  bill  seeks.  The 
appellants  all  have  a  common  interest  in  en- 
forcing the  duty  imposed  upon  the  appellee 
under  the  ordinance  No.  110,  and  this  is, 
in  substance  and  effect,  what  the  bill  asks 
to  have  done.  The  ordinance  is  the  source 
and  foundation  of  the  rights  asserted  by  all 
the  appellants,  and,  in  effect,  the  relief 
prayed  is  that  the  ordinance  may  be  de- 
creed effective.  The  decree  will  be  against 
the  same  defendant,  and  in  substance  will 
give  the  same  relief  to  each  and  all  of  the 
appellants.  The  case  bears  an  analogy,  in 
the  aspect  we  are  now  considering,  to  the 
case  of  Baltimore  v.  Oill,  31  Md.  375,  where 
the  complainants  had  distinct  and  separate 
interests  affected  by  the  causes  of  complaint, 
and  yet  had  a  common  interest  in  haying 
the  source  and  foundation  of  these  causes 
removed.  As  a  consequence  of  the  yiews 
herein  expressed,  the  decree  of  the  oourt  be- 
low sustaining  the  demurrer  to  the  bill  of 
the  appellants  and  dismissing  the  bill  must 
be  reversed. 

Decree  below  reversed,  and  cause  remand- 
ed, with  costs  to  the  appellants. 
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Charles  T.  TATMAN,  Trustee  in  Bankrupt- 
ey  of  Nelson  H.  Davis,  Appt»g 

V.  .       • 
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Perm  It  tins  a  n&ortvavee  to  take  poa- 
■eaiiion  of  mortiraired  cl&attela  after 
the  mortgagor  has  become  iDsolvent,  mider  an 
unrecorded  mortgage  which  had  been  in  ex- 
istence a  long  time,  is  an  act  of  bankruptcy 
under  the  act  of  Congress  of  1898,  and  the 
preference  thereby  secured  will  be  defeated 
by  the  institution  of  bankruptcy  proceedings 
within  four  months  after  that  time. 

(November  25,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Worcester  Coun- 
ty in  defendant's  favor  in  an  action  to  re- 


NoTK. — As  to  what  constitutes  an  unlawful 
preference  within  the  meaning  of  the  bank- 
ruptcy act,  see,  in  this  series,  Berger  v.  Yar- 
relmann,  12  L.  R.  A.  808 ;  Akers  v.  Bowan,  10 
L.  R.  A.  705;  Manning  v.  Beck,  14  L.  R.  A. 
198 ;  Clutter  v.  Pollock,  25  L.  R.  A.  377 ;  Sand- 
wich Mfg.  Co.  V.  Max,  24  L.  B.  A.  524 ;  and  Re 
Fixen  &  Co.  50  L.  B.  A.  606. 
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cover  the  value  of  property  belonging  to  a 
bankrupt's  estate  which  was  alleged  to  have 
been  wrongfully  converted  by  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  T.  Tatman,  in  propria 
persona: 

The  transaction  is  shown  to  have  been  a 
fraud  worked  in  concert  by  the  debtor  and 
the  defendant. 

Smith  v.  Botoard,  173  Mass.  89,  53  N.  E. 
143;  Blanchard  v.  Cooke,  144  Mass.  226,  11 
N.  E.  83 ;  Bingham  v.  Jordan,  1  Allen,  373, 
79  Am.  Dec.  748;  Lowell,  Bankruptcy,  §  12. 

This  taking  of  the  debtor's  stock  was  a 
guilty  preference,  and,  being  voidable  by  tlie 
trustee,  its  value  may  be  recovered  for  the 
creditors. 

Tlie  preference  must  be  deemed  to  have 
taken  place  when  the  defendant  took  posses- 
sion of  the  goods. 

Wilson  Bros.  v.  NeUon,  183  U.  8.  191,  46 
L.  ed.  147,  22  Sup.  Ct.  Rep.  74;  Re  KUnga- 
man,  101  Fed.  691;  Mathews  y.  Hardt,  79 
App.  Div.  570,  80  N.  Y.  Supp.  462;  Fleteher 
V.  Powers,  131  Mass.  333;  Blanchard  T. 
qooke,  144  Mass.  207,  11  N.  £.  83. 


i9oa. 
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A  mortgage  to  secure  future  advances  is 
▼alid. 

Commercial  Bank  v.  Cunningham,  24 
Pick.  270,  36  Am.  Dec.  322;  Codman  v.  Free- 
man, 3  Cush.  306;  Barnard  v.  Moore,  8  Al- 
len, 273. 

A  mortgage  which  covers  after-acquired 
property  is  valid. 

Bennett  V.  Bailey,  160  Mass.  267,  22  N.  E. 
916;  Bliss  v.  Crosier,  169  Mass.  498,  34  N. 
£.  1075;  Chase  v.  Denny,  130  Mass.  666. 

The  fact  that  the  mortgage  is  not  record- 
ed docs  not  make  it  invalid. 

Folsom  V.  Clemenoe,  111  Mass.  273. 

The  act  of  taking  possession  relates  back 
to  the  time  of  the  execution  of  the  mortgage. 

Mr.  William  H.  Brown,  for  appellee: 

There  is  no  provision  in  the  bankruptcy 
statute  of  the  United  States  which  requires 
mortgages  of  personal  property  to  be  record- 
ed. We  must  examine 'the  Massachusetts 
statute  and  cases  to  see  whether  there  is 
any  ill^;ality,  because  of  the  failure  to  re- 
cord the  mortgage  and  in  the  defendant's 
act  of  taking  possession  of  the  property 
covered  by  the  mortgage. 

Haskell  ▼.  Merrill,  179  Mass.  120,  60  N. 
E.  485. 

Previous  to  the  statute  it  was  not  neces- 
sary to  record  a  mortgage,  or  to  take  pos- 
session of  the  property  to  be  protected 
against  third  persons. 

Homes  v.  Crane,  2  Pick.  607;  Wright  v. 
Tetlow,  09  Mass.  397. 

A  mortgage  is  valid  which  gives  the  power 
to  sell  in  the  ordinary  course  of  business. 

Mitchell  V.  Black,  6  Gray,  100;  Chase  v. 
Denny,  130  Mass.  666. 

The  bankrupt  must  himself  have  done 
something  within  the  four  months  in  order 
to  make  a  preference  or  an  invalid  lien,  oth- 
erwise it  would  be  invalid  for  a  mortgagee 
under  any  mortgage  to  take  possession  of 
property  within  the  four  months. 

Pirie  v.  Chicago  Title  d  T.  Co.  182  U.  8. 
438,  45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906; 
Wilson  V.  yelson,  183  U.  S.  191,  46  L.  ed. 
147,  22  Sup.  Ct.  Rep.  74;  Metoalf  v.  Bar- 
her,  187  U.  S.  166,  47  L.  ed.  122,  23  Sup.  Ct. 
Rep.  67. 

IJnder  the  old  act  this  mortgage,  where 
possession  was  actually  taken,  although 
within  the  four  months,  would  have  passed 
without  question. 

Clark  V.  Iselin,  21  Wall.  360,  22  L.  ed. 
668;  Btewart  v.  Piatt,  101  U.  8.  731,  25  L. 
ed.  816;  Hauselt  v.  Harrison,  106  U.  S.  401, 
26  L.  ed.  1076. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is  whether  the 
defendant's  title  under  an  unrecorded  mort- 
gage of  personal  property,  nmde  to  him 
63  L.  R.  A. 


more  than  two  years  before  the  bankruptcy 
uf  the  mortgagor,  which  covered  the  stock 
of  goods  and  fixtures  then  owned  by  the 
mortgagor  and  such  future  additions  as  he 
should  make  tliereto,  and  which  was  made 
to  secure  payment  of  certain  notes  and  of 
future  indebtedness,  is  good  against  the  trus- 
tee in  bankruptcy  of  the  mortgagor.  Under 
Rev.  Laws,  chap.  198,  S  l*-  because  of  the 
failure  to  record  the  mortgage  within  fifteen 
days  of  the  date  written  therein,  and  be- 
cause the  property  had  not  been  delivered 
to  and  retained  by  the  mortgagee,  the  mort- 
gage was  not  valid  against  any  person  other 
than  the  parties  thereto.  Haskell  v.  Merrill, 
179  Mass.  120,  60  N.  E.  486.  About  three 
weeks  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  the  mortgagor  then 
being  insolvent,  and  the  defendant  having 
reasonable  cause  to  believe  him  insolvent, 
the  defendant  took  possession  of  the  prop- 
erty covered  by  the  mortgage,  by  removing 
it  from  the  mortgagor's  store,  and  after- 
wards retained  it.  After  taking  possession 
he  served  a  notice  of  his  intention  to  fore- 
close the  mortgage  under  the  provisions  of 
Pub.  Stat.  chap.  192,  SI  7-9.  The  defend- 
ant's acquisition  of  possession  of  the  mort- 
gaged property  before  the  commencement  of 
the  proceedings  in  bankruptcy, .  and  before 
third  persons  had  acquired  liens  or  rights 
by  attachment  or  otherwise,  gave  him  a 
title  which  was  good  at  common  law  against 
creditors,  and  which  would  have  been  good 
against  an  assignee  in  insolvency  under  the 
statutes  of  this  commonwealth,  or  against 
an  assignee  in  bankruptcy  under  the 
United  States  bankruptcy  act  of  1867  (14 
Stat,  at  L.  617,  chap.  176).  Folsom  v. 
Clemence,  111  Mass.  273;  Chase  v.  Denny , 
130  Mass.  666;  Blanchard  v.  Cooke,  144 
Mass.  207,  11  N.  £.  83;  Bennett  v.  Bailey, 
160  Mass.  257.  22  N.  E.  916;  Bliss  v.  Cro- 
sier, 169  Mass.  498,  34  N.  E.  1076;  Haskell 
V.  Merrill,  179  Mass.  120,  60  N.  E.  485; 
Gibson  v.  Warden,  14  Wall.  244,  20  L.  ed. 
797;  Sawyer  ▼.  Turpin,  91  U.  S.  114,  23  L. 
ed.  235. 

The  question  of  difficulty  in  the  case 
arises  under  the  United  States  bankruptcy 
act  of  1898  (Act  July  1,  1898,  chap.  641 
[30  Stat,  at  L.  644,  U.  S.  Comp.  Stat.  1901, 
p.  3418]),  whose  provisions  in  regard  to 
preferences  and  acts  of  bankruptcy  differ 
materially  from  those  of  the  bankrupt  act 
of  1807.  In  Wilson  Bros.  v.  Nelson,  183  U. 
S.  191,  46  L.  ed.  147,  22  Sup.  Ct.  Rep.  74, 
the  Supreme  Court  of  the  United  States,  in 
an  elaborate  opinion,  discussed  this  differ- 
ence, and  pointed  out  its  effect  in  cases 
similar  to  the  present.  In  that  case  the 
bankrupt,  when  solvent,  nearly  thirteen 
years  before  his  bankruptcy,  gave  an  irrev- 
ocable power  of  attorney  to  confess  judg- 
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ment  for  a  debt  which  he  then  contracted, 
and  tliis  power  was  exercised  by  the  cred- 
itor shoHly  before  his  bankruptcy.  Among 
the  acts  of  bankruptcy  mentioned  in  8  3  of 
the  act,  one  is  defined  as  follows:  Having 
"suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  le- 
gal proceedings,  and  not  ha>'ing  at  least  five 
days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference,  vacated 
or  discharged  such  preference."  In  §  07/ 
(30  Stat,  at  U  504,  chap.  541,  U.  S.  Ck)mp. 
Btat  1901,  p.  3450),  it  is  provided  "that 
all  levies,  judgments,  attachments,  or  other 
liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any 
time  ^dthin  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he 
is  adjudged  a  bankrupt,  and  the  property  af- 
fected b}'  the  levy,  judgment,  attachment,  or 
other  lien,  shall  be  deemed  wholly  discharged 
and  released  from  the  same,"  etc.  In  §  07o 
(U.  8.  Conip.  Stat.  1001,  p.  3449),  it  is 
declared  that  "a  lien  created  by  or  ob- 
tained in  or  pursuant  to  any  suit  or  pro- 
ceeding, at  law  or  in  equity,  including  an 
attachment  upon  mesne  process  or  a  judg- 
ment by  confession,  which  was  begun 
against  a  person  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy  by  or 
against  such  person,  shall  be  dissolved  by 
the  adjudication  of  such  person  to  be  a 
bankrupt,  if  it  appears  that  said  lien  was 
obtained  and  permitted  while  the  defendant 
was  insolvent  and  that  its  existence  and  en- 
forcement will  work  a  preference,"  etc.  In 
view  of  these  and  other  provisions  of  the 
act,  it  was  decided  in  'the  case  just  cited 
that  suffering  and  permitting  the  creditor 
to  obtain  a  preference  through  legal  pro- 
ceedings was  an  act  of  bankruptcy,  by  the 
express  provisions  of  the  statute,  irrespec- 
tive of  any  active  intent  of  the  debtor  at 
that  time  to  hinder,  delay,  or  defraud  his 
creditors,  or  to  give  a  preference,  and  not- 
withstanding that  the  power  of  attorney  to 
confess  judgment  was  given  many  years  be- 
fore, and  it  was  said  that  the  preference 
could  be  avoided  and  the  property  recovered 
by  the  trustee.  It  was  held  that,  in  de- 
termining the  time  of  an  alleged  act  of 
bankruptcy,  it  must  be  deemed  to  have  oc- 
curred when  something  open  and  notorious 
was  done  affecting  the  debtor's  estate.  It  Is 
also  said  in  the  opinion  that  "the  act  of 
1808  makes  the  result  obtained  by  the  cred- 
itor, and  not  the  specified  intent  of  the 
debtor,  the  essential  fact."  Under  another 
clause  of  the  statute  the  same  distinction 
is  drawn  between  this  and  the  former  act 
in  the  case  of  Re  Klingaman,  101  Fed.  691, 
where  it  is  said  that  "the  intent  of  this 
section  is  to  declare  that,  as  against  credit- 
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ors  of  an  insolvent^  the  limitation  of  time 
for  invoking  relief  against  a  preference  does 
not  begin  to  run  until  in  some  fonn  they 
have  received  actual  or  oonstmetive  notice 
of  the  transfer  to  the  preferred  creditor,  and 
this  intent  is  reached  by  the  declaration 
that  in  such  cases  the  transfer  constituting 
the  act  of  bankruptcy  shall  be  held  to  date 
from  the  time  the  instrument  of  transfer  is 
recorded,  or  the  possession  is  taken,  or  no- 
tice is  otherwise  brought  home  to  the  credit- 
ors of  the  bankrupt."  The  facts  in  this 
case  iKcre  somewhat  analogous  in  principle 
to  those  in  the  case  at  bar.  Other  Federal 
decisions  tend  in  the  same  direction.  White 
V.  Bradley  Timber  Co.  110  Fed.  989;  Re 
Meizer  Toy  d  Novelty  Co.  114  Fed.  957; 
Re  Edward  W.  Wright  Lumber  Co.  114  Fed. 
1011 ;  i^  Sheridan,  96  Fed.  406. 

Even  though  the  proceedings  by  which 
the  mortgagee  obtained  his  lien  three  weeks 
before  the  filing  of  the  petition  were  not  pro- 
ceedings in  court,  and  not  legal  proceedings, 
if  the  term  is  construed  narrowly,  they  were 
proceedings  to  enforce  his  l^;al  rights.  If  the 
present  case  is  not  covered  by  the  decision 
in  WiUon  Bros,  y.  Nelson,  183  U.  S.  191,  46 
L.  ed.  147,  22  Sup.  Ct.  Rep.  74,  the  principles 
upon  which  the  two  cases  rest  are  very  sim- 
ilar. 

In  I  3a  (30  Stat,  at  L.  chap.  541,  546,  U. 
S.  Ck>mp.  Stat.  1901,  p.  3422),  one  of  the 
acts  of  bankruptcy  mentioned  is  having 
"transferred  while  insolvent  any  portion  of 
his  property  to  one  or  more  of  his  creditors 
with  intent  to  prefer  such  creditors  over 
his  other  creditors."  In  the  same  section.  | 
imder  "b,"  the  time  for  filing  a  petitioo 
founded  on  such  an  act  of  bankruptcy  is  ' 
within  four  months  after  "the  date  of  the  | 
recording  or  registering  of  the  transfer  or 
assignment  .  .  .  if  by  law  such  record- 
ing or  roistering  is  required  or  permit- 
ted, or,  if  it  is  noty  from  the  date  when 
the  beneficiary  takes  notorious,  exclusive,  or 
continuous  possession  of  the  property,  un- 
less the  petitioning  creditors  have  received 
actual  notice  of  such  transfer  or  assign- 
ment." 

In  view  of  these  several  provisions,  and 
the  language  of  §§  60a  and  605  (30  Stat 
at  L.  662,  chap.  641,  U.  S.  Comp.  Stat.  1901, 
p.  3445),  and  the  construction  put  upon 
the  statute  by  the  Supreme  Court  of  the 
United  States,  we  are  of  opinion  that,  in 
the  case  of  a  preference  by  way  of  an  un- 
recorded chattel  mortgage,  the  transfer 
dates,  under  the  bankruptcy  act  of  1S98, 
and  the  amendatory  act  of  February  5, 1903, 
chap.  487  (32  Stat,  at  L.  797,  U.  &  Gomp. 
Stat.  Supp.  1903,  p.  409),  from  the  acquisi- 
tion of  possession  under  the  mortgage. 

In  MuthewB  v.  Eardt,  79  App.  Div.  570, 
80  X.  Y.  Supp.  462,  the  appellate  division 
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of  the  supreme  court  of  New  York,  in  a  well- 
conaidered  opinion,  made  a  decision  which 
entirely  covers  the  present  case.  The  court 
held  that  the  preference  should  be  deemed 
to  have  been  obtained  at  the  time  when  pos- 
session was  taken,  though  the  taking  of  pos- 
session was  merely  to  effectuate  an  agree- 
ment made  in  good  faith,  and  many  months 
before  the  prohibited  time  for  making  the 
transfer. 

The  case  at  bar  certainly  falls  within  the 
spirit  and  reason  of  the  statute  as  inter- 
preted in  these  decisions.  The  reason  for 
the  enactment,  as  it  is  interpreted,  is  well 
illustrated  by  the  fact  that  the  mortgagor  in 
this  case,  less  than  four  months  before  the 
proceedings  in  bankruptcy,  made  a  state- 
ment to  certain  of  his  creditors  and  to  com* 
mereial  agencies  that  there  was  no  encum- 
brance on  his  9tock  or  fixtures, — a  statement 
which  was  literally  true  if  we  look  only  to 
the  state  of  the  title  as  against  creditors, 
but  wickedly  false  in  its  understood  mean- 
ing if  the  mortgagee,  on  the  eve  of  the  debt- 
or's bankruptcy,  could  take  all  the  debtor's 
property,  and  leave  nothing  for  the  other 
creditors,  who  had  trusted  him  because  of 
his  possessions. 

Judgment  for  the  plavntiff. 


Sarah  S.  SIMPSON,  by  Next  Friend,  AppU, 

PRUDENTIAL    INSURANCE    COMPANY 
OP  AMERICA, 
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1.  Am  tnffluit  ia  not  bound  b7  a  contract 
of  insurance  upon  his  life. 

S.  Tlte  Insnrer  la  not  entitled  to  de- 
duct tlie  epat  of  cnrrT^tnar  thie  poller 

from  the  premiams  to  be  returned,  in  case 
of  a  r^udiation  by  an  infant  of  a  contract 
of  insurance  upon  his  life. 
8.  Notlee  of  reaelaalon  of  n  eontraet 
for  life  Inanrnnee,  and  demand  for  re- 
turn of  premiums  paid  by  an  agent  appointed 
by  the  infant,  is  sufficient  until  avoided  by 
the  one  making  the  appointment 

(November  25,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Superior  Court  for  Hampden  County  in 

favor  of  defendant  in  an  action  brought  to 

recover  the  premiums  paid  upon  a  contract 

of  life  insurance.      Reversed. 
Tlie    facts    sufiSciently    appear    in    the 

opinion. 
Mr,  K.  P.  Avery,  for  appellant: 
A  contract  of  insurance,    made    by    an 

infant,  is  not  a  contract  for  necessaries. 


Nora. — On  the  question  of  insurance  on  the 
life  of  a  minor*  see  also  O'Rourke  v.  John  Han- 
cock  Mut   L.   Ins.   Co.  67  L.   B.   A.  496,  and 
note, 
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Pippen  T.  Mutual  Ben.  L.  Ina.  Co.  130  N. 
C.  23,  57  L.  R.  A.  505,  40  S.  E.  822;  Vew 
Hampehire  Mut.  F.  Ins.  Oo.  y.  TUoyee,  32  N. 
H.  345. 

The  contract  of  insurance  not  being  a 
contract  for  necessaries,  the  plaintiff  had  a 
right  to  avoid  it. 

McCarthy  v.  Henderson,  138  Mass.  310; 
Dube  V.  Beaudry,  150  Mass.  448,  6  L.  R.  A. 
146,  15  Am.  St.  Rep.  228,  23  N.  £.  222;  Oil- 
lie  y.  Goodwin,  180  Mass.  140,  91  Am:  St. 
Rep.  265,  61  N.  £.  813;  Waleh  v.  Young,  110 
Mass.  396;  Chandler  v.  Simmons,  97  Mass, 
514,  93  Am.  Dec.  117;  Bartlett  v.  Drake, 
100  ilasfl.  174,  97  Am.  Dec.  92,  1  Am.  Rep. 
101;  Oaffney  v.  Hayden,  110  Mass.  137,  14 
Am.  Rep.  580 ;  Morse  v.  Ely,  154  Mass.  458, 
26  Am.  St.  Rep.  263,  28  N.  E.  577;  tJew 
Hampshire  Mut.  F.  Ins.  Co.  r.  Noyes,  32  N. 
H.  345;  Union  Cent.  L.  Ins.  Co.  v.  Hilliard, 
63  Ohio  St.  478,  53  L.  R.  A.  462,  81  Am.  St. 
Rep.  644,  59  N.  E.  230;  Medbury  v.  Wat- 
rous,  7  Hill,  110;  Monoghan  v.  Agricultural 
F.  Ins.  Co.  53  Mich.  238,  18  N.  W.  797. 

The  plaintiff  can  maintain  her  action 
without  putting  the  defendant  in  statu  quo, 
or  allowing  anything  for  the  expense  of 
keeping  the  policy  in  force. 

Morse  v.  My,  154  Mass.  458,  26  Am.  St. 
Rep.  263,  28  N.  E.  577;  Pyne  v.  Wood,  145 
Mass.  558,  14  N.  E.  775;  McCarthy  y. 
Henderson,  136  Mass.  310;  Dube  v.  Beaudry, 
150  Mass.  448,  6  L.  R.  A.  146,  15  Am.  St. 
Rep.  228,  23  N.  E.  222;  Walsh  v.  Young^ 
110  Mass.  390;  Chandler  y.  Simmons,  97 
Mass.  514,  93  Am.  Dec.  117. 

Mr.  Harlaa  P.  Small,  for  appellee: 

The  policy  was  never  repudiated  by  the 
plaintiff. 

Miles  V.  Boyden,  3  Pick.  213. 

If  an  infant's  appointment  of  an  attorney 
is  void,  it  is  not  easy  to  see  how  any  aet 
done  by  the  attorney  imder  the  void  power 
is  effectual. 

Cassier's  Case,  139  Mass.  458,  1  N.  E. 
920;  Bums  v.  Smith,  29  Ind.  App.  18 1,  94 
.<lm.  St.  P^p.  208,  64  N.  E.  94. 

A  life  insurance  policy  is  not  strictly  a 
contract  of  indemnity.  The  insured  ob- 
tains a  right  which  may  be  assigned. 

Joyce,  Ins.  $$2,  26;  Mutual  L.  Ins.  Oo.  y. 
Allen,  138  Mass.  24,  52  Am.  Rep.  245. 

The  contract  is  executory  as  to  the  insur- 
er so  long  as  it  is  held  against  the  happen- 
ing of  the  contingency  insured  against;  it  is 
executed  by  the  insured  so  far  as  he  has 
paid  the  premiums  or  performed  other 
duties. 

New  York  L.  Ins.  Co.  v.  Statham,  93  U. 
S.  24,  23  L.  ed.  789;  Cohen  v.  New  York 
Mut.  L.  Ins.  Co.  50  N.  Y.  610,  10  Am.  Rep. 
522. 

It  is  substantially  the  purchase  by  the  in« 
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sured  from  the    insurer   of   a   reversionary 
interest  for  a  present  sum  of  money. 

Biddle,  Ins.  §  4. 

The  relation  between  the  pai*ties  to  this 
action  mus  very  similar  to  that  existing  be- 
tween a  lessor  and  an  infant  lessee  in  pos* 
session.  It  is  clear  tliat  the  latter  cannot 
be  held  to  perform  the  obligations  of  the 
lease  which  accrue  after  he  has  elected  to 
disaffirm  it,  but,  on  the  other  hand,  he  can- 
not, *after  a  period  of  possession  and  enjoy- 
ment, repudiate  the  lease  and  recover  back 
what  he  has  paid. 

Holmes  V.  Blogg,  8  Taunt.  508;  Corpe  v. 
Overton,  10  Bing.  252;  Blake  v.  Concannon, 
Ir.  Rep.  4  C.  L.  323;  Valentini  v.  Canali,  L. 
K.  24  Q.  B.  Div.  166. 

There  is  a  great  practical  difference  be- 
tween protecting  an  infant  defendant 
against  his  improvident  promises  to  pay,  on 
the  one  hand,  and,  on  the  other,  encourag- 
ing him  to  act  as  the  aggressor  in  demolish- 
ing completed  transactions.  Public  policy 
and  the  bc^t  interests  of  minors  themselves 
have  recognized  this  distinction. 

Chicago  Mut,  Life  Indemnity  Asao,  v. 
Hunt,  127  111.  257,  2  L.  R.  A.  549,  20  N.  E. 
55;  Rioc  v.  Butler,  160  N.  Y.  578,  47  L.  R. 
A.  303,  73  Am.  St.  Rep.  703,  55  N.  E.  275. 

The  legal  defense  of  infancy  is  not  in- 
t<»nded  to  be  a  prohibition  of  contracting, 
but  a  shield  against  improvident  contracts. 

Stone  v.  Dennison,  13  Pick.  1,  23  Am.  Dec. 
654:  Barileti  v.  Cotoles,  15  Gray,  445;  Wil- 
helm  V.  Bardman,  13  Md.  140. 

A  minor  cannot  recover  back  payments 
made  by  him  as  compensation  for  a  risk  as- 
sumed by  another  for  his  benefit. 

Breed  v.  Judd,  1  Gray,  456;  Heath  v. 
Stevens,  48  N.  II.  251. 

Rev.  Laws»  chap.  118,  §  73,  line  30,  clear- 
ly contemplates  the  insurance  of  minors. 
As  the  protection  of  infancy  is  by  force  of 
the  common  law,  it  may  be  taken  away  by 
statutory  enactment  if  the  language  of  the 
statute  implies  that  minors  might  be  bound 
as  well  as  others. 

Frcnoh  v.  Marshall,  136  Mass.  564. 

Where  a  contract  of  insurance  is  free  from 
fraud,  and  has  been  wholly  or  partly 
executed  on  both  sides,  and  is  fair  and 
reasonable  except  that  what  the  minor  paid 
was  in  excess  of  the  value  and  of  what  he 
received,  he  c»^n  only  recover  such  excess. 

Johnson  v.  Northwestern  Mut.  L.  Ins,  Co, 
56  Minn.  365,  26  L.  R.  A.  187,  45  Am.  St. 
Rep.  473,  57  N.  W.  934,  69  N.  W.  992; 
Metropolitan  L,  Ins,  Co,  v.  Bowser,  20  Ind. 
App.  557,  60  N.  E.  80;  Hedden  v.  Oriffin, 
136  Mass.  229,  49  Am.  Rep.  25;  Nash  v. 
Minnesota  Title  Ins.  rf  T,  Co,  163  Mass.  583, 
28  L.  R.  A.  753,  47  Am.  St  Rep.  489,  40  N. 
E.  1030. 
63  L.  R.  A.      ' 


If  the  contract  was  beneficial  to  the  plain- 
tiff she  cannot  recover. 

A  contract  of  insurance  is  beneficial. 

Clements  v.  London  d  N.  TF.  B,  Co,  [1894] 
2  Q.  B.  482. 

Mortoiit  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  case  is  a  minor,  and 
brings  this  action,  by  her  next  friend,  to  re- 
cover the  premiums  paid  by  her  on  a  life 
insurance  policy  issued  to  her  by  the  de- 
fendant. The  case  was  heard  upon  agreed 
facts,  and  judgment  was  ordered  for  the  de- 
fendant, and  the  plaintiff  appealed.  The 
policy  was  what  is  termed  a  twenty-year  en- 
dowment policy,  for  $500;  and  the  agreed 
fnct?  state  that  there  was  no  fraud  or  un- 
due influence  practised  upon  the  plaintii! 
by  the  defendant  or  its  agents,  and  that  the 
contract  was  a  reasonable  and  prudent  one 
for  a  person  in  the  plaintiff's  situation  and 
condition  in  life.  Before  the  action  was 
brought,  thfi  plaintiff,  through  her  attorney, 
had  notified  the  defendant  that  she  re- 
pudiated the  policy  and  the  contract  con- 
tained in  it,  and  demanded  a  return  of  the 
sums  she  had  paid  as  premiums.  The 
premiums  paid  amounted  to  $54,  and  it  Is 
agreed  that  the  expense  to  the  defendant  of 
keeping  the  policy  in  force  was  $28.72.  Tiw 
defendant  contends  that  this  should  be  de- 
ducted from,  or  set  off  against,  the 
premiums,  if  the  plaintiff  is  allowed  to  re- 
cover for  them. 

It  is  manifest,  we  think,  that,  however 
reaBonable  and  prudent  it  may  be  for  an  in- 
fant to  take  out  a  policy  of  life  insurance, 
it  does  not  come  ivithin  the  class  of  neces- 
saries, or  within  the  class  of  contracts  which 
liav|  been  held,  as  matter  of  law,  to  be 
beneficial  to,  and  therefore  binding  upon,  an 
infant.  It  is  only  when  the  contract  comes 
within  the  class  of  contracts  which,  as  mat- 
ter of  law,  are  binding  upon  an  infant,  that 
the  question  of  its  reasonableness  and 
prudence  is  material.  Tupper  v.  CadiccU, 
12  Met.  559,  46  Am.  Dec.  704. 

The  defendant  contends  that  this  contract 
having  been  executed,  in  part,  at  least,  the 
plaintiff  cannot  recover  without  making  the 
defendant  whole  for  the  expense  to  which  it 
has  been  subjected.  But  that  would  be 
compelling  the  plaintiff  to  carry  out,  to 
that  extent,  a  contract  which  is  not  binding 
on  her,  and  ^hich  she  may  avoid.  Morse 
v.  Ely,  154  Mass.  458,  26  Am.  St.  Rep.  2C:i, 
28  N.  E.  577.  It  is  well  settled  in  this 
commonwealth,  whatever  may  be  the  law 
elsewhere,  that,  in  order  to  avoid  a  con- 
tracit,  an  infant  is  not  obliged  to  put  the 
other  party  in  statu  quo,  Cfillis  v.  Good- 
win, 180  Mass.  140,  91  Am.  St.  Rep.  265,  61 
K.  E.  813,  and  cases  cited;    White  v.  New 
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Bedford  Cotton  Waste  Oorp,  178  Mass.  20, 
69  N.  E.  642. 

Tbe  defendant  further  contends  that  there 
has  been  no  rebcission  because  the  notice 
and  demand  were  made  by  an  attorney,  and 
an  infant  cannot  appoint  an  agent  or  at- 
torney, and  the  authority  of  a  p^ochein  ami 
is  only  conunensurate  with  the  writ.  Ca8- 
9ier'8  Case,  139  Mass.  458,  1  N.  K  920; 
Miks  V.  Boyden,  3  Pick.  213;  Bwma  v. 
Smith,  29  Ind.  App.  181,  64  N.  E.  94;  1  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  940.  If  we  as- 
sume that  the  br^ging  of  the  action  did  not 
of  itself  constitute  all  the  rescission  and  de- 
mand that  was  necessary,  then  we  are  of 


the  opinion  that  the  appointment  of  an 
agent  for  the  purpose  of  giving  notice  of 
rescission  and  making  a  demand  was  not 
such  an  act,  under  the  circumstances  of  this 
case,  as  could  be  held,  as  matter  of  law,  to 
be  prejudicial  to  the  plaintiiT,  and  there- 
fore void,  but  that  it  was,  at  the  most,  only 
voidable;  and  therefore  the  notice  and  de- 
mand, until  avoided  by  the  plaintiff,  would 
be  sufficient.  Whitney  v.  Dutoh,  14  Mass. 
457,  7  Am.  Dec.  229;  Towle  v.  Dresser,  73 
Me.  262. 

Judgment  reversed  and  judgment  for  th9 
plaintiff. 
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Joseph  SKINN  et  al.,  PI/f«.  in  Err,, 

V. 

Gottlid)  REUTTER  et  al. 
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1.  Liability  of  one  w^ho  Icnow^lnirlr 
■ells  animals  Infeeted  w^ltb  an  In- 
fectlouM  disease,  for  the  death  of  sound 
animals  belonging  to  a  subsequent  purchaser, 
which  contract  the  disease  from  them,  is  not 
destroyed  by  the  intervention  of  an  inter- 
mediate owner  of  the  animals,  where  the  lat- 
ter did  not  know  of  the  disorder,  and  was, 
therefore,  not  a  wrongdoer. 

%  One  aelllnv  Itova  knom  to  be  In- 
fected witb  a  danflrerona  and  In- 
feetlona  dlseaae  commits  a  wrong  immi- 
nently dangerous  to  human  life,  within  th« 
rule  that  one  guilty  of  such  an  act  may  be  lia- 
ble for  Injury  to  life  or  property  thereby 
caused,  even  to  persons  not  immediately  con- 
nected with  the  transaction. 

S.  The  infeetlon  of  aonnd  bova,  with 
which  they  are  innocently  placed  by  a  remote 
purchaser,  is  a  legal  consequence  of  the  sale, 
as  sound,  of  animals  suffering  from  an  In- 
fectious disease,  so  as  to  render  the  seller  lia^ 
Ide  for  the  resulting  loss. 

(November  17,  1903.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  recover 
the  value  of  hogs  alleged  to  have  been  lout 
through  defendants'  selling  animals  infected 


with  a  dangerous  and  infectious  disease.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Black  Sb  Dolaiit  for  plaintiffs 
in  error: 

The  damages  sustained  by  the  plaintiffs 
are  the  direct  and  natural  results  of  a 
breach  of  duty  that  the  defendants  owed  to 
them,  and  no  question  of  privity  of  con- 
tract is  involved. 

Webb  V.  Portland  Mfg,  Co.  3  Sumn.  192, 
Fed.  Cas.  No.  17,  322. 

A  person  may  be  liable  as  a  wrongdoer: 
(1)  By  actually  doing  to  the  prejudice  of 
another  something  he  ought  not  to  do;  (2) 
by  doing  something  he  may  rightfully  do, 
but  wrongfully  or  negligently  doing  it  by 
such  means,  or  at  such  time,  or  in  such  man- 
ner, that  another  is  injured;  (3)  by  neg- 
lecting to  do  something  which  he  ought  to 
do,  whereby  another  suffers  injury. 

Cooley,  Torts,  p.  64. 

A  person  is  liable  who  permits  his  dis- 
eased cattle  to  trespass  upon  the  lands  of 
another,  even  if  he  is  unaware  of  the  dis- 
eased condition  of  such  cattle. 

Bamum  v.  Vandusen,  16  Conn.  200;  Her- 
rick  V.  Oary,  83  111.  86;  Eaton  v.  Winnie, 
20  Mich.  156,  4  Am.  Rep.  377. 

The  owner  of  animals  affected  with  a  con- 
tagious disease  has  no  right  to  bring  them 
in  contact  with  other  animals. 


NoTB. — ^For  a  case  In  this  series  very  similar 
to  the  one  above,  holding  that  the  sale  of  a 
borse  known  to  be  infected  with  a  contagious 
disease,  to  one  who  is  ignorant  of  the  fact,  will 
reader  the  seller  liable  to  a  third  person  who 
contracts  the  disease  from  the  horse,  see  State 
Qse  of  Hartlove  v.  M.  Fox  ft  Son,  24  L.  R.  A 
679. 

As  to  liability  for  injury  to  third  persons  gen- 
^n\\j  by  sale  of  spoiled  or  impure  food,  or  other 
dangerous  or  defective  articles,  see  Blood  Balm 
•3L.ILA. 


Co.  V.  Cooper,  5  L.  R.  A.  612 ;  Heizer  v.  Kiugs- 
land  &  D.  Mfg.  Co.  15  L.  R.  A.  821 ;  Schubert  v. 
J.  R.  Clark  Co.  15  L.  R.  A.  818 ;  Craft  v.  Parker, 
W.  &  Co.  21  L.  R.  A.  139,  and  note;  Lewis  v. 
Terry,  31  L.  R.  A.  220 ;  Smith  v.  Clarke  Hard- 
ware Co.  39  L.  R.  A.  607;  Wise  v.  Morgan,  44 
L.  R.  A.  548 ;  Tyler  v.  Moody,  54  L.  R.  A  417 ; 
Ives  V  Weiden,  fis  L.  R.  A.  854;  McCaffrey  ▼. 
Mossberg  &  G.  Mfg.  Co.  66  L.  R.  A.  822 ;  and 
Huset  V.  J.  I.  Case  Threshing  Mach.  Co.  61  U 
R  A.  303. 
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Mills  y.  New  York  d  E.  B.  Co.  2  Robt. 
826. 

Th  sale  of  diseased  animals,  where  the 
vendor  knows  of  the  presence  of  the  dis- 
ease and  fails  to  oommunicate  his  knowl- 
edge  to  the  purchaser,  makes  the  vendor  lia- 
ble for  the  damages  resulting  from  the 
spread  of  the  disease. 

Fultz  V.  Wyooff,  25  Ind.  321;  Jeffrey  v. 
BigeUyiff,  13  Wend.  518,  28  Am.  Dec.  476; 
KemmiBh  ▼.  BaU,  30  Fed.  750. 

The  interv^tion  of  an  independent  owner 
between  plaintiff  and  defendant  was  imma- 
terial. 

Johnson  v.  Spear,  76  Mich.  139,  15  Am. 
St.  Rep.  298,  42  N.  W.  1092. 

The  sale  of  the  hogs  to  Robinson  &  Car- 
rier was  the  proximate  cause  of  the  injury 
complained  of. 

McDonald  v.  SnelUng,  14  Allen,  290,  92 
Am.  Dec.  768;  Smethursi  t.  Independent 
Cong.  Church,  148  Mass.  261,  2  L.  R.  A. 
695,  12  Am.  St.  Rep.  550,  19  N.  E.  387; 
Weick  V.  Lander,  75  111.  93;  Vandenburgh 
V.  Truax,  4  Denio,  464,  47  Am.  Dec.  268; 
Binford  v.  Johnson,  82  Ind.  426,  42  Am.  Rep. 
508 ;  Wellington  v.  Downer  Kerosene  Oil  Co, 
104  Mass.  64;  Brewer  v.  Crosby,  11  Gray, 
29;  Miller  v.  8t.  Louis,  I.  M.  d  8.  B,  Co. 
90  Mo.  389,  2  S.  W.  439;  Forney  v.  Qeld- 
MOcJier,  75  Mo.  113»  42  Am.  Rep.  388;  Bill- 
man  V.  Indianapolis,  (7.  d  L.  B.  Co.  76  Ind. 
166,  40  Am.  Rep.  230;  Hill  v.  Winsor,  118 
Mass.  251;  Evans  v.  Fitchburg  B.  Co.  Ill 
Mass.  142,  15  Am.  Rep.  19;  Lowery  V.  Man- 
hattan B.  Co.  99  N.  Y.  158,  52  Am.  Rep.  12, 

1  N.  E.  608;  Scott  v.  Hunter,  46  Pa.  192, 
84  Am.  Dec.  542;  Lee  v.  Union  B.  Co.  12 
R.  I.  383,  34  Am.  Rep.  668;  Cooley,  Torts, 
68,  70,  76;  Bailey  v.  La^,  18  Colo.  405,  33 
Pac.  407 ;  White  Sewing  Maoh.  Co.  v.  Bichter, 

2  Ind.  App.  331,  28  N.  £.  446;  Hughes  t. 
McDonough,  43  N.  J.  L.  459,  39  Am.  Rep. 
603;  Isham  v.  Dow,  70  Vt.  588,  45  L.  R.  A. 
87,  67  Am.  St.  Rep.  691,  41  Atl.  585;  Bal- 
timore d  P.  B.  Co.  V.  Beaney,  42  Md.  117; 
Scott  V.  Shepherd,  3  Wils.  403;  Beauchamp 
▼.  Saginaw  Min.  Co.  50  Mich.  163,  45  Am. 
Rep.  30,  15  N.  W.  65;  Hoyt  v.  Jeffers,  30 
Mich.  181;  Griffin  ▼.  Jackson  Light  d  P. 
Co.  128  Mich.  653,  55  L.  R.  A.  318,  92  Am. 
St.  Rep.  496,  87  N.  W.  888;  Smith  v.  Baker, 
22  Blatchf.  240,  20  Fed.  709;  Johnson  v. 
Chicago,  M.  d  St.  P.  B.  Co.  31  Minn.  57,  16 
N.  W.  488;  Henry  v.  Dennis,  93  Ind.  452, 
47  Am.  Rep.  378;  Mount  v.  Hunter,  58  111. 
246;  Clark  v.  Lebanon,  63  Me.  393;  Bioh  v. 
New  York  C.  d  H.  B.  B.  Co.  87  N.  Y.  382; 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  Clark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  327;  Lynch  v.  Nurdin,  I  Q.  B.  29; 
63  Jj.  R.  A, 


Bishop.  Non-Contract  Law,  $$  141,  413-415, 

456,  457;  1  Shearm.  &  Redf.  Neg.  §  36. 
Wlienever  the  common  law,  a  statute,  a 

municipal  by-law,  or  any  other  law,  imposes 
on  one  a  duty  of  «*  sort  affecting  the  puUie 
within  the  principles  of  the  criminal  law,  a 
breach  of  it  is  indictable,  and  a  civil  action 
will  lie  in  favor  of  any  perscm  who  has  suf- 
fered specially  therefrom. 

Bishop,  Non-Contract  Law,  8  131 ;  Egbert 
V.  Oreenwalt,  44  Mich.  245,  38  Am.  Rep. 
260,  6  N.  W.  654;  Billings  v.  Breinig,  45 
Mich.  65,  7  N.  W.  722.      * 

Messrs.  L.  B.  Gardner  and  H.  M.  Ckurd- 
ner,  for  defendants  in  error: 

No  liability  grows  out  of  a  contract  to 
one  who  is  not»  through  some  means,  made 
a  party  to  it. 

Necker  v.  Harvey,  49  Mich.  517,  14  N. 
W.  503. 

The  dynamite  cases,  so-called,  and  the 
sale  of  poisonous  drugs  through  mistake  for 
a  harmless  one,  are  exceptions  to  the  rule. 

The  basis  upon  which  such  exceptional  lia- 
bility is  grounded  is,  that  human  life  is  im- 
minently put  in  danger. 

Watson,  Damages  for  Personal  Injuries, 
p.  82;  Thomas  v.  Winchester,  6  N.  Y.  397, 
57  Am.  Dec.  455. 

Negligence.,  to  be  actionable,  must  occur 
in  breach  of  legal  duty,  arising  out  of  a  con- 
tract, or  otherwise,  owing  to  the  person  sus- 
taining the  loss. 

Ooodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.  R.  A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400;  Loses  v.  Clute,  51  N. 
Y.  494,  10  Am.  Rep.  638. 

The  sale  of  hogs  is  through  contract,  and 
plaintiffs  could  have  fully  protected  them- 
selves by  a  warranty  inserted  in  the  con- 
tract 

Smith  T.  Green,  L.  R.  1  C.  P.  Div.  92; 
Boss  V.  Wallace,  11  Ind.  112;  Joy  v.  Bitzer, 
77  Iowa,  73,  3  L.  R.  A.  184,  41  N.  W.  675; 
Packard  v.  Slack,  32  Vt  9. 

Where  one  sells  stock  which  is  diseased  at 
the  time  of  sale  the  vendor  is  liable,  if  he 
knows  it,  on  the  ground  of  fraud. 

Boss  V.  Wallaoe,  11  Ind.  112. 

If  the  injury  is  of  a  nature  falling  on  the 
entire  commimity,  and  individuals  suffer 
from  it  only  as  others  do,  they  can  main- 
tain no  action  against  the  wrongdoer,  even 
should  it  in  a  degree  casually  press  more 
heavy  upon  them  than  upon  others. 

Bishop,  Non-Contract  Law,  $71;  Shearm. 
&  Redf.  Neg.  §  13a;  Taylor  v.  Lake  Share 
d  M.  S.  B.  Co.  45  Mich.  74,  40  Am.  Rep. 

457,  7  N.  W.  728;  Wellington  v.  Downer 
Kerosene  Oil  Co.  104  Mass.  64. 
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Oarpentar,  J.,  delivered  the  opinion  of 
the  court: 

The  declaration  in  this  caae  alleges  that 
defendants  unlawfully  sold  certain  hogs  to 
a  firm  of  liye-stoek  dealers,  knowing  that 
said  hogs  were  "aflQicted  with  a  dangerous 
and  infectious  disease;"  that  they  did  not 
notify  said  firm  of  this  fact;  that  said  firm, 
in  ignorance  of  the  fact  that  said  hogs  were 
so  infected,  sold  and  delivered  them  to  plain- 
tiffs, who,  without  negligence  on  their  part, 
placed  them  in  a  pen  with  their  sound  swine, 
which  contracted  the  disease  and  died.  The 
defendants  pleaded  the  general  issue.  The 
case  came  on  for  trial  before  a  jury,  and, 
after  the  plaintiffs  had  introduced  some  tes- 
timony, and  offered  to  prove  that  the  inter- 
vening purchasers  "were  without  knowledge 
of  any  diseased  condition  of  the  hogs,  and 
that  there  were  no  facts  or  circumstances 
that  would  have  put  them  upon  such  no- 
tice," the  trial  court  directed  a  verdict  for 
the  defendants  upon  the  ground  that  the 
plaintiffs  had  no  cause  of  action.  The  ques- 
tion in  thise  case  relates  solely  to  the  cor- 
rectness of  this  ruling. 

It  is  the  contention  of  the  defendants' 
ooimsel,  and  it  was  the  view  of  the  trial 
court,  that  there  could  be  no  recovery,  be- 
cause the  act  of  a  third  person  intervened 
between  defendants'  wrong  and  plaintiffs* 
injury.  Is  such  intervention  a  sufficient  de- 
fense? In  considering  this  question  it  should 
be  remembered  that  plaintiffs'  claim  is  not 
based  upon  the  ground  of  a  breach  of  de- 
fendants' contract  with  the  firm  to  whom 
they  sold  the  hogs.  It  is  based  upon  the 
theory  that  defendants  committed  a  wrong 
in  selling  as  sound  hogs  which  they  knew  to 
be  afflicted  with  a  ccmtagious  disorder.  Nor 
should  we  forget  that  the  act  of  the  inter- 
vening third  person  was  in  no  sense  wrong- 
ful, because,  as  already  stated,  plaintiffs  of- 
fered to  prove  that  the  intervening  pur- 
chasers "were  without  knowledge  of  any  dis- 
eased condition  of  the  hogs,  and  that  there 
were  no  facts  or  circumstances  that  would 
have  put  them  upon  notice."  We  cannot, 
therefore,  apply  in  this  case  the  rule  often 
stated  in  text-books  and  decisions^  that  one 
is  not  responsible  for  consequences  result- 
ing from  the  wrongful  act  of  another  person. 
Oriffin  v.  Jackson  Light  d  P.  Co,  128  Mich. 
653,  66  L.  R.  A.  318,  92  Am.  St.  Rep.  496, 
87  N.  W.  888.  But  it  cannot  be  said  that 
there  is  a  general  rule  of  law  which  ex- 
empts one  from  the  consequences  of  a  wrong 
merely  because  between  the  wrong  and  its 
consequences  there  intervenes  an  innocent 
human  agency.  It  is  thie  tiiat  many  acts 
are  wrong  simply  because  they  violate  a 
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duty  to  a  particular  pe|wm.  If,  for  in- 
stance, the  defendants  in  this  suit  had  mis- 
represented to  the  purchasers  the  weight  or 
breeding  of  these  hogs,  they  would  have  in- 
curred a  liability  only  to  those  purdiasers. 
See  Necker  v.  Harveyt  49  Mich.  517,  14  N. 
W.  503.  In  such  cases  the  wrongdoer  is  not 
liable  for  damages  sustained  by  a  third  per- 
son; not  because  there  intervenes  a  human 
agency  between  the  wrong  and  the  damages, 
but  because  the  third  person  was  in  no  sense 
wronged,  or,  for  another  and  quite  as  cor- 
rect reason,  because  the  damages  did  not  re- 
sult from  the  wrong.  On  the  other  hand, 
there  are  wrongs  naturally  calculated, 
through  the  intervention  of  an  innocent  hu- 
man agency,  to  injure  third  persons^  In 
such  cases  both  reason  and  authority  hold 
the  wrongdoer  responsible  for  such  injuries. 
The  case  of  Craft  v.  Parker,  W.  d  Co.  96 
Mich.  246,  21  L.  R.  A.  139,  66  N.  W.  812, 
is  such  a  case.  There  the  defendants,  who 
were  engaged  in  the  business  of  selling  meats 
in  the  city  of  Detroit,  sold  plaintiff's  brother 
a  roll  of  spiced  bacon.  The  purchaser  took 
it  to  the  plaintiff's  house,  where  he  board- 
ed, and  plaintiff's  wife  cooked  it  for  break- 
fast. The  bacon  was  in  fact  spoiled,  and 
unfit  for  food,  and  made  plaintiff  sick.  On 
the  assumption  that  defendant  knew  that 
the  meat  was  purchased  for  consumption, 
and  was  negligent  in  selling  it»  it  was  held 
that  plaintiff  had  a  cause  of  action.  See 
also  Broxon  v.  Marshall,  47  Mich.  676,  41 
Am.  Rep.  728,  11  N.  W.  392;  Thomas  v. 
Winchester,  6  N.  Y.  397,  67  Am.  Dec.  466; 
Nitro-glycerine  Case,  16  Wall.  624,  21  L. 
ed.  206 ;  Griggs  v.  Fleckenstein,  14  Minn.  81, 
100  Am.  Dec.  199,  Gil.  62.  In  Filer  v.  Bmith, 
96  Mich.  365,  35  Am.  St.  Rep.  603,  56  N.  W. 
1002,  this  court,  speaking  through  Mr.  Jus- 
tice McGrath,  said:  "The  general  rule  of 
law  is  that  whoever  does  an  illegal  or  wrong- 
ful act  is  answerable  for  all  the  conse- 
quences that  ensue  in  the  ordinary  and  nat- 
ural course  of  events,  though  those  conse- 
quences be  immediately  brought  about  by 
intervening  agents,  provided  such  agents 
were  set  in  motion  by  the  primaiy  wrongdo- 
er, or  provided  those  acts  causing  the  dam- 
age were  the  necessary  or  legal  and  natural 
consequence  of  the  wrongful  act."  Assuming, 
as  contended  by  defendants  (see  also  Thom- 
as V.  WincheateTy  6  N.  Y.,  at  p.  410,  57  Am. 
Dec.  460),  that  the  principle  which  holds  a 
wrongdoer  liable  for  consequences,  though 
human  agencies  intervene  between  the  wrong 
and  those  consequences,  applies  only  when 
the  wrong  committed  is  one  imminently 
dangerous  to  human  life,  it  is  nevertheless 
applicable  in  this  case.    Defendants,  in  sell- 
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ing  hogs  known  to  be  infected  with  a  danger- 
ous and  infectious  disease,  committed  a 
wrong  imminently  dangerous  to  human  life 
(in  recognition  of  this  fact  out  legislature 
has  made  such  sale  a  crime.  See  §  5638, 
Comp.  Laws  1897);  and  it  is  settled  (see 
Qriggs  v.  Fleckensteiny  14  Minn.  81,  100  Am. 
Dec.  199,  Gil.  62)  that,  when  one  commits 
a  wrong  imminently  dangerous  to  human 
life,  the  principle  under  consideration  ex- 
tends his  liability  to  damages  to  property. 

Were  the  damages  sustained  by  plaintiffs 
a  legal  consequence  of  defendants'  wrong  ? 
The  rule  by  which  it  is  to  be  determined 
whether  or  not  a  particular  consequence  re- 
sults from  a  certain  wrong  is  a  subject  of 
dispute.  It  has  been  held  that  the  wrong- 
doer is  responsible  for  all  consequences 
naturally  resulting  from  his  wrong,  whether 
he  could  have  anticipated  those  consequences 
or  not.  Sutherland,  Damages,  §  16; 
Wharton,  Neg.  §  77;  Stevens  v.  Dudley,  56 
Vt.  158.  On  the  other  hand,  it  is  held  that 
his  responsibility  is  limited  to  such  conse- 
quences as  a  person  of  average  intelligence 
and  knowledge  should  have  anticipated. 
Pollock,  Torts,  p.  28.  As  the  application  in 
this  case  of  either  rule  leads  to  the  same  re- 
sult, it  is  unnecessary  to  determine  which 
is  correct.  As  a  natural  result  of  the 
wrong  done  by  defendants,  the  persons  to 
whom  they  sold  the  hogs  did,  in  ignorance 
of  their  condition,  sell  them  to  plaintiffs, 
and  plaintiffs,  relying  upon  their  appear- 
ance, and  without  negligence,  placed  them 
where  their  other  hogs  became  infected  and 
died.  The  damage  to  plaintiffs  was  a  conse- 
quence which  defendants,  as  persons  of 
average  intelligence  and  knowledge,  should 
have  anticipated.  They  should  have  sup- 
posed, either  that  the  purchasers  would 
themselves  butcher  these  hogs,  or  that  they 
would  sell  them  to  some  person  who  would 
treat  them  as  they  appeared  to  be.  If  we 
are  right  in  the  foregoing  views,  plaintiffs, 
if  they  establish  their  case  as  made  in  their 
declaration  and  opening  statement,  are  en- 
titled to  recover  from  the  defendants  suf- 
ficient to  compensate  them  for  all  the  dam- 
ages resulting  to  them  from  defendants' 
wrong.  These  damages  include,  not  only 
the  value  of  the  hogs  purchased,  but  the 
value  of  those  which  contracted  the  con- 
tagion and  died.  See  Eaton  v.  Winnie,  20 
Mich.  156,  4  Am.  Rep.  377. 

It  results  from  these  views  that  the  judg- 
ment of  the  court  helow  should  he  reversed, 
and  a  new  trial  granted. 

The  other  Justices  concur. 
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1.  Before  m  miinlelpAl  ordinance  re- 
quiring tise  eanipment  of  street  ears 
'With,  air  brakes  ^nrtll  be  declared  nn- 
reasonable  It  should  be  made  clearly  to 
appear  that  there  is  no  necessity  for  a  more 
effective  brake  than  those  In  use,  or  tliat 
the  air  brake  will  not  be  so. 

2.  That  tbe  preponderance  of  oral  tes- 
timony la  to  tbe  effect  tbat  an  or- 
dinance reqalrlnflr  air  brakes  om 
street  cars  is  nnreasonable  is  not 
sufficient  to  Justify  the  court  in  annnllmg  it 
if  there  is  nothlD?  to  show  that  similar  re- 
salts  mifirht  not  be  secured  by  their  use  on 
street,  as  on  railroad,  cars,  since  the  court 
will  take  judicial  notice  that  such  brakoa  are 
in  general  use  on  the  latter,  and  generally 
effective. 

8.  That  the  eanipment  of  street  cars 
'With  air  brakes  will  reantre  a  larse 
ontlay^  of  money  is  not  sufficient  to  nialUtj 
the  ordinance  requiring  It 

(November  9,  1903.) 

CERTIORARI  to  the  Recorder's  Court  for 
the  City  of  Detroit  to  review  a  judgment 
directing  defendant  to  comply  with  an  or- 
dinance requiring  it  to  equip  its  cars  with 
air  or  electric  brakes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brennan,  Donnelly,  A  Vam  de 
Mark,  Charles  B.  Joslyn,  and  Heary 
L.  Lyster,  for  plaintiff  in  certiorari: 

The  evidence  introduced  in  this  case  shows 
clearly  that  the  present  brake  equipment  on 
the  cars  of  plaintiff  in  certiorari  is  more 
reliable  and  more  efficient  than  any  air  or 
electric  brake  which,  at  the  present  time, 
can  be  found  upon  the  market,  and  that 
there  would  therefore  be  no  object  in 
equipping  its  cars  with  the  so-called  auto- 
matic brakes. 

Any  ordinance  that  will   require  a  cor- 
poration to  add,  in  addition  to  its  already         j 
reliable  equipment,  one  that  is  less  reliable, 
is  unreasonable,  and  therefore  must  be  held 
invalid. 

Tonkers  v.  Tonkers  B.  Co.  61  App.  Div. 


NOTB. — B'or  other  cases  In  this  aeries  as  to 
validity  of  ordinances  regulating  the  equip- 
ment or  rimning  of  street  cars,  see  State,  Cape 
May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  ▼.  Cape 
May,  36  L.  R.  A.  653  (fenders  on  cars)  ;  SUte, 
Cape  May,  D.  B.  &  S.  P.  R.  Co..  Prosecator.  t. 
Cape  May,  36  L.  R.  A.  656  (limiting  speed) : 
State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Proseca- 
tor, V.  Cape  May,  36  L.  R.  A.  657  (requirtog  car 
to  come  to  full  stop  before  crossing  intersecting 
street)  ;  State,  Trenton  Horse  R.  Co.,  Prosecut- 
or, V.  Trenton,  11  L.  R.  A.  410  (requiring  both 
driver  and  agent  on  car)  ;  and  South  CX)vtngton 
ft  C.  Street  R.  Co.  v.  feerry,  15  L.  R.  A.  604  (re- 
quiring  both  driver  and~  conductor  on  cars). 
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271,  64  N.  Y.  Supp.  955;  United  Traction 
Co.  T.  Watervliet,  35  Miac.  392,  71  N.  Y. 
Supp.  977;  Brooklyn  v.  Nassau  Electric  R, 
Co.  38  App.  Div.  365,  56  N.  Y.  Supp.  609; 
Toronto  V.  Toronto  Street  R,  Co.  15  Ont. 
App.  Rep.  30;  Toledo,  W.  d  W.  R.  Co,  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Brooklyn  Crosstown  R,  Co,  v.  Brooklyn,  37 
Hun,  413;  Shelhyville  v.  Cleveland,  C.  C. 
d  8t.  L,  R.  Co.  146  Ind.  66,  44  N.  E.  929; 
Cleveland,  C.  C,  d  Bt,  L.  R,  Co,  v.  Conners- 
ville,  147  Ind.  277,  37  L.  R.  A.  175,  62  Am. 
St.  Rep.  418,  46  N.  E.  579;  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239; 
Toledo,  W.  d  W.  R,  Co,  v.  Jacksonville,  67 
111.  37,  16  Am.  Rep.  611;  Hawes  v.  Chicago, 
158  111.  653,  30  L.  R.  A.  225,  42  N.  E.  373; 
McFarlane  v.  Chicago,  185  111.  242,  57  N.  E. 
12;  Stafford  v.  Chippewa  Y alley  Electric  R, 
Co.  110  Wis.  331,  85  N.  W.  1036;  Zumault 
V.  Kansas  City  d  Independence  Air  Line,  71 
Mo.  App.  670. 

The  mere  declaration  of  the  common  coun- 
cil does  not  make  the  air  or  electric  brake 
a  more  reliable  or  safer  equipment  than  the 
hand  brake. 

Re  Sam  Kee,  31  Fed.  680;  Re  Tie  Loy, 
26  Fed.  611;  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Yates  V.  Miltcaukee,  10  Wall.  497,  19  L.  ed. 
984;  Quintini  v.  Bay  St,  Louis,  64  Miss. 
483,  60  Am.  Rep.  62,  1  So.  625. 

Mr.  John  J.  Speed*  also  for  plaintiff  in 
certiorari : 

The  police  authority  is  not  an  arbitrary 
or  despotic  power  that  may  be  exercised 
without  a  sufficient  public  purpose. 

Burlingion  v.  Burlington  Street  R.  Co, 
49  Iowa,  144,  31  Am.  Rep.  145;  State,  Hud- 
son Teleph,  Co.,  Prosecutor,  v.  Jersey  City, 
49  N.  J.  L.  303,  60  Am.  Rep.  619,  8  Atl. 
123;  yorthicestem  Teleph.  Exch,  Co.  v. 
Minneapolis,  81  Minn.  140,  53  L.  R.  A.  175, 
83  N.  W.  527,  86  N.  W.  69;  Binghamton  v. 
Binghamton  d  P,  D,  R,  Co,  61  Hun,  479, 
16  N.  Y.  Supp.  225 ;  Kalamazoo  v.  Michigan 
Traction  Co,  126  Mich.  525,  85  N.  W.  1067. 

The  presumption  that  public  officers  have 
done  their  duty,  like  the  presumption  of 
innocence,  is  undoubtedly  a  legal  presump- 
tion, but  it  does  not  supply  proof  of  a 
substantive  fact. 

United  States  y,  Ross,  92  U.  S.  281,  23 
L.  ed.  707;  Binghamton  ▼.  Binghamton  d 
P.  D.  R.  Co.  61  Hun,  479,  16  N.  Y.  Supp. 
225. 

We  must  presume,  in  order  to  sustain 
thia  ordinance,  that  the  cars  are  not  the 
best  style  in  use  on  street  railways,  for  the 
reason  that  the  brakes  are  dangerous,  and 
therefore  their  continued  use  is  injurious 
to  the  public;  also  that  a  better  device  has 
been  invented,  and,  if  invented,  its  merits 
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have  become  so  known  as  to  require  its 
adoption. 

Brooklyn  t.  Nassau  Electric  R,  Co.  38 
App.  Div.  365,  56  N.  Y.  Supp.  609. 

The  plaintiff  in  certiorari  is  bound  to 
provide  brakes  and  other  appliances  for  its 
cars  and  keep  them  in  repair. 

Thompson  v.  Salt  Lake  Rapid  Transit  Co. 
16  Utah,  281,  40  L.  R.  A.  172,  67  Am.  St. 
Rep.  621,  52  Pac.  92;  Musser  v.  Lancaster 
City  Street  R,  Co,  178  Pa.  621,  35  Atl.  206; 
Gannon  v.  New  Orleans  City  d  L.  R.  Co.  48 
La.  Ann.  1002,  20  So.  223;  Little  Rock 
Traction  d  Electric  Co.  v.  Morrison,  89  Ark. 
289,  62  S.  W.  1045;  Wynn  v.  Central  Park, 
N,  d  E,  River  R,  Co.  10  App.  Div.  13,  41 
N.  Y.  Supp.  595;  Roberts  v.  Spokane  Street 
R.  Co,  23  Wash.  325,  54  L.  R.  A.  184,  63 
Pac.  506;  McNamara  v,  Brooklyn  City  R. 
Co,  11  Misc.  667,  32  N.  Y.  Supp.  913. 

But  it  is  only  obliged  to  equip  its  cars 
as  a  reasonable,  prudent  person  would  do. 

Hogan  v.  Citizens*  R,  Co.  150  Mo.  36,  51 
S.  W.  473;  McOinnis  v.  Canada  Southern 
Bridge  Co.  49  Mich.  466,  13  N.  W.  819; 
Hetoitt  y,  Flint  d  P,  M.  R,  Co,  67  Mich. 
61,  34  N.  W.  659;  Illick  v.  Flint  d  P.  M,  R, 
Co.  67  Mich.  632,  35  N.  W.  708;  Shadford 
v.  Ann  Arbor  Street  R.  Co.  Ill  Mich.  390, 
69  N.  W.  661. 

The  necessity  of  having  a  hand  brake  on 
cars  equipped  with  any  kind  of  automatic 
brake,  and  being  obliged  to  resort  to  it 
when  the  automatic  fails  to  work,  is  in  it- 
self a  great  vice. 

Roberts  v.  Spokane  Street  R,  Co.  23  Wash. 
325,  54  L.  R.  A.  184,  63  Pac.  506. 

Messrs.  Tlmotliy  E.  Taraney,  P.  J.  M. 
Hally,  and  Ol&arlea  E.  Love,  for  the  Peo- 
ple: 

The  ordinance  which  at  the  present  time 
controls  the  cars  running  on  Jefferson  ave- 
nue contained  the  following  section:  It  is 
hereby  reserved  to  the  common  council  of 
the  city  of  Detroit  the  right  to  make  such 
further  rules,  orders,  or  regulations  as  may 
from  time  to  time  be  deemed  necessary  to 
protect  the  interest,  welfare,  or  accommo- 
dation of  the  public  in  relation  to  street 
railways. 

This  ordinance,  when  accepted  by  these 
corporations,  constitutes  a  contract  between 
the  city  and  the  corporation  by  the  terms  of 
which  the  parties  are  irrevocably  bound. 

Ft,  Wayne  d  E.  R.  Co,  v.  Detroit,  34 
Mich.  78,  39  Mich.  543;  Detroit  Citizens* 
Street  R.  Co,  v.  Detroit,  125  Mich.  673,  84 
Am.  St.  Rep.  589,  85  N.  W.  96,  86  N.  W. 
809 ;  Detroit  Citizens'  Street  R.  Co.  v.  Board 
of  Public  Works,  126  Mich.  554,  85  N.  W. 
1072. 

The  court  is  not  concerned  in  the  reason 
that  the  man  who  has  the  right  to  say  yes 
or  no  has  for  saying  the  one  or  the  other. 
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Chibson  y.  Oamage,  89  Mich.  49,  33  Am. 
Rep.  351. 

The  ordinance  gave  the  right  to  require 
power  brakes. 

Port  Huron  A  N,  W.  R.  Co.  v.  Richards, 
90  Mich.  677,  61  N.  W.  680;  Union  Street 
R,  Co.  V.  Sagina/w  Circuit  Judge,  113  Mich. 
694,  71  N.  W.  1073;  People  ea>  rel  Wolcott 
V.  Plainfield  Ave.  QraveURoad  Co.  105  Mich. 
9,  62  N.  W.  998;  Rapid  R.  Co.  v.  Mt.  Clem- 
ena,  118  Mich.  133,  76  N.  W.  318;  Traverse 
City  Gas  Co.  v.  Traverse  City,  130  Mich,  17, 

89  N.  W.  574;  Rice  v.  Detroit,  Y.  d  A.  A. 
R.  Co.  122  Mich.  677,  48  L.  R.  A.  84,  81 
N.  W.  927;  Kissane  v.  Detroit,  Y.  d  A.  A. 
R.  Co.  121  Mich.  175,  79  N.  W.  1104;  Coy 
V.  Detroit,  Y.  d  A.  A.  R.  Co.  125  Mich.  616, 
85  K.  W.  6;  Philadelphia  r.  Ridge  Ave. 
Pass.  R.  Co.  143  Pa.  444,  22  Ail.  695; 
Qrosse  Pointe  v.  Detroit  d  L.  8t.  C.  R.  Co. 
180  Mich.  363,  90  N.  W.  42;  Taylor  v.  Bay 
City  Street  R.  Co.  80  Mich.  77,  45  N.W.335; 
Jackson  d  8.  Traction  Co.  v.  Railroad 
Comrs.  128  Mich.  164,  87  N.  W.  133;  De- 
troit, Ft.  W.  d  B.  I.  R.  Co.  Y.  Railroad 
Comrs.  127  Mich.  219,  62  L.  R.  A.  149,  86  N. 
W.  842;  Detroit  v.  Ft.  Wayne  d  E.  R.  Co. 

90  Mich.  646,  51  N.  W.  688;  Detroit  v.  Ft. 
Wayne  d  B.  I.  R.  Co.  95  Mich.  456,  20L.R.  A. 
79,  36  Am.  St.  Rep.  580,  54  N.  W.  958;  KaU 
a/tnazoo  v.  Michigan  Traction  Co.  126  Mich. 
525,  85  N.  W.  1067;  Detroit  v.  Detroit  Cit- 
ieens'  Street  R.  Co.  184  U.  S.  368,  46  L.  ed. 
592,  22  Sup.  Ct.  Rep.  410;  Lake  Shore  d 
M.  S.  R.  Co.  V.  Ohio,  173  U.  6.  285,  43  L.  ed. 
702,  19  Sup.  Ct.  Rep.  465;  Cetchell  d  M. 
Lumber  d  Mfg.  Co.  v.  Des  Moines  Union  R. 
Co.  116  Ohio,  734,  87  N.  W.  670;  Belleville 
V.  Citieens'  Horse  R.  Co.  152  111.  171,  26  L. 
R.  A.  681,  38  N.  £.  584;  Louisville  City  R. 
Co.  v.  Louisville,  8  Bush,  415;  Philadelphia 
r.  Ridge  Ave.  Pass.  R.  Co.  143  Pa.  444,  22 
Atl.  695;  Sternberg  v.  State,  36  Neb.  307, 
19  L.  R.  A.  570,  54  N.  W.  553;  St.  Louis  d 
M.  River  R.  Co.  v.  Kirkwood,  159  Mo.  239, 
53  L.  R.  A.  300.  60  S.  W.  110;  2.  Dill.  Mun. 
Corp.  4th  ed.  p.  849,  §  706;  Pawcatuck  Val- 
ley Street  R.  Co.  v.  Westerly,  22  R.  I.  307, 
47  Atl.  691. 

Where  express  legislative  authority  exists 
for  an  ordinance  the  question  of  its  reason- 
ableness is  not  a  matter  for  judicial  inter- 
ference. 

People  V.  Armstrong,  73  Mich.  288,  2  L. 
R.  A.  721,  16  Am.  St.  Rep.  578,  41  N.  W. 
275;  Grand  Rapids  v.  Braudy,  105  Mich. 
670,  32  L.  R.  A.  116,  55  Am.  St.  Rep.  472, 
64  N.  W.  29;  Wabash  R.  Co.  v.  Defiance, 
167  U.  S.  88,  42  L.  ed.  87,  17  Sup.  a.  Rep. 
748. 

The  charter  of  the  city  provides  that  the 
council  shall  also  have  power  "to  control, 
prescribe,  and  regulate  the  manner  in  which 
the  highways,  streets,  avenuesj  lanes,  alleys, 
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public  grounds,  and  spaces  within  the  said 
city  shall  be  used  and  enjoyed."  This  is 
sufficient  to  authorize  the  regulation. 

St.  Louis  V.  St.  Louis  R.  Co.  89  Mo.  44, 
58  Am.  Rep.  82,  1  N.  W.  305;  City  d 
Suburban  R.  Co.  v.  Savannah,  77  Ga.  731, 
4  Am.  St.  Rep.  106;  State  v.  Canal  d  O.  R. 
Co.  50  La.  Ann.  1189,  56  L.  R.  A.  287,  24 
So.  265 ;  Newcomb  v.  Norfolk  Western  Street 
R.  Co.  179  Mass.  449,  61  N.  £.  42;  State  v. 
Hadeyhaim,  42  La.  Ann.  483,  21  Am.  St. 
Rep.  388,  7  So.  621;  Faith  v.  Tower  Grove 
d  L.  R.  Co.  105  Mo.  537,  18  L.  R.  A.  74,  16 
S.  W.  913;  Dry  Dock,  E.  B.  d  B.  R.  Co.  t. 
New  York,  47  Hun,  221;  Broadway  d  8. 
Ave.  R.  Co.  V,  Neto  York,  49  Hun,  126,  1  N. 
Y.  Supp.  646;  Union  R.  Co.  v.  Cambridge, 
11  Allen,  287;  State,  Trenton  Horse  R.  Co., 
Prosecutor,  v.  Trenton,  53  N.  J.  L.  132,  11 
L.  R.  A.  410,  20  Atl.  1076;  New  York  v.  Dry 
Dock,  E.  B.  d  B.  R.  Co.  183  N.  Y.  104,  28 
Am.  St.  Rep.  609,  30  N.  E.  568;  State,  Cape 
May,  D.  B.  d  8.  P.  R.  Co.,  Prosecutor,  y.Cape 
May,  59  N.  J.  L.  404,  36  L.  R.  A.  657,  36  Atl. 
678;  Lewis  y.  Cineinnati  Street  R/Co.  10 
Ohio  S.  ft  0.  P.  Dec.  53;  Fielders  y.  North 
Jersey  Street  R.  Co.  67  N.  J.  L.  76,  60  AtL 
533. 

The  finding  of  the  'trial  court  is  oondu- 
sive. 

Jackson  y.  People,  9  Mich.  Ill,  77  Am. 
Dec.  491;  Hyde  v.  Nelson,  11  Mich.  353; 
Linn  v.  Roberts,  15  Mich.  443;  Lynch  v. 
People,  16  Mich.  472;  Broum  v.  BlancJtard, 
39  Mich.  790;  State  Bank  y.  Whittle,  II 
Mich.  365,  1  N.  W.  957;  Sheldon  v.  Stewart, 
43  Mich.  674,  5  N.  W.  1067;  Powers  v.  O'- 
Brien, 44  Mich.  817,  6  N.  W.  679;  Genesee 
County  Sav.  Bank  y.  Michigan  Barge  Co» 
52  Mich.  164,  17  N.  W.  790;  Rowe  y.  Kel- 
logg, 54  Mich.  207,  19  N.  W.  957;  Fellows 
V.  Canney,  75  Mich.  445,  42  N.  W.  958; 
Crawford  v.  Byrnes,  112  Mich.  699,  71  N. 
W.  152. 

Hooker,  Gh.  J.,  delivered  the  opinion  of 

the  court: 

The  defendant  is  a  street  railway  com- 
pany, and  was  convicted  and  fined  in  the 
recorder's  court  of  the  city  of  Detroit  for  the 
violation  of  an  ordinance  of  said  city.  The 
cause  is  here  upon  certiorari. 

There  is  no  doubt  of  the  violation  of  the 
ordinance.  The  cause  being  tried  without  a 
jury,  the  court  determined  the  question  of 
the  reasonableness  ol  said  ordinance,  which 
appears  to  have  turned  upon  questions  of 
fact.  Counsel  for  the  defendant  say  in  their 
brief,  that  "there  can  be  but  one  question 
for  this  court  to  decide ;  i.  e..  Is  it  a  reason- 
able regulation  to  require  the  defendant  com- 
pany to  equip  its  cars  with  air  or  electric 
brakes  7"  The  railroad  was  constructed  un- 
der the  statutes  existing  at  different  times. 
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when  different  actions  were  built;  the  pres- 
ent status  of  the  company  being  the  outcome 
of  various  purchases  or  consolidations,  or 
both.  All  of  said  statutes  required  the  con- 
sent of  the  city  authorities,  and  this  was 
given  in  the  various  instances.  The  follow- 
ing reservation  of  power  is  contained  in  such 
consent,  and  is  applicable  to  Ihe  present 
case:  "It  is  hereby  reserved  to  the  common 
council  of  the  city  of  Detroit  the  right  to 
make  such  further  rules,  orders,  or  regula- 
tions as  may  from  time  to  time  be  deemed 
necessary  to  protect  the  interest,  welfare, 
or  accommodation  of  the  public  in  relation 
to  street  railways."  In  the  same  connec- 
tion should  be  read  $8  6425  and  6447  of  the 
Compiled  Laws,  viz.: 

"All  companies  or  corporations  formed  for 
such  purpose  shall  have  the  exclusive  right 
to  use  and  operate  any  street  railway  con- 
structed, owned,  or  held  by  them:  Provided, 
that  no  such  company  or  corporation  shall 
be  authorized  to  construct  a  railway  under 
this  act  through  the  streets  of  any  town  or 
city  without  the  consent  of  the  municipal 
authorities  of  such  town  or  city  and  undei* 
such  regulations  and  upon  such  terms  and 
conditions  as  said  authorities  may  from  time 
to  time  prescribe." 

"Provided  further,  that,  after  such  con- 
*  sent  shall  have  been  given  and  accepted  by 
the  company  or  corporation  to  which  the 
'  same  is  granted,  such  authorities  shall  make 
no  regulations  or  conditions  whereby  the 
rights  or  franchises  so  granted  shall  be  de- 
stroyed or  unreasonably  impaired,  or  such 
company  or  corporation  be  deprived  of  the 
right  of  constructing,  maintaining,  and  op- 
erating such  railway  in  the  street,  in  such 
consent  or  grant  named»  pursuant  to  the 
terms  thereof." 

"After  any  city,  village,  or  township  shall 
have  consented,  as  in  this  act  provided,  to 
the  construction  and  maintenance  of  any 
street  railway  therein  or  granted  any  rigbt<i 
and  privileges  to  any  such  company,  and 
such  consent  and  grant  have  been  accepted 
by  the  company,  such  township,  city,  or  vil- 
lage shall  not  revoke  such  consent,  nor  de- 
prive the  company  of  the  rights  and  privi* 
leges  so  conferred." 

The  ordinance  provides  as  follows:  "Sec- 
tion 1.  On  and  after  May  Ist,  1902,  no  street 
car  or  cars  shall  be  operated  or  run  on  any 
street,  avenue,  or  highway  in  the  city  of  De- 
troit, imless  the  same  be  equipped  with  air 
or  electric  brakes."  Section  2  provides  that 
no  street  railway  company,  nor  any  officers 
thereof,  "shall  run  or  operate,  or  permit  to 
be  run  or  operated,  any  car  upon  or  in  any 
street  or  avenue  in  said  city,  unless  the  same 
is  equipped  with  air  brakes."  Section  3  pro- 
vides the  penalty. 

Counsel  for  the  defense  introduced  testi- 
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mony  tending  to  show  that  it  had  several 
hundred  cars  in  the  city,  and  that  it  would 
cost  $350,000  to  equip  them  with  the  pre- 
scribed brakes ;  that  many  of  f^uch  cars  were 
single-truck  cars;  that  it  was  replacing 
those  as  rapidly  as  it  could  consistently  with 
double  truck  cars;  that,  while  said  brakes 
would  be  useful  upon  large  suburban  cars, 
which  make  few  stops,  they  are  not  well 
adapted  to  use  upon  cars  which  make  fre- 
quent stops,  such  as  cars  run  upon  city  lines 
exclusively,  or  to  small  single-truck  cars; 
that  all  cars  are  equipped  with  sufficient 
hand  brakes,  and  that  they  cannot  be  safe- 
ly dispensed  with;  that  they  are  more  cer- 
tain in  their  action  than  the  brakes  pr&- 
ifcribed,  and  consequently  safer;  that  thdir 
average  efficiency  is  greater,  and  that  no  city 
is  known  to  have  all  of  its  railroad  cars 
equipped  with  air  or  electric  brakes;  that 
such  brakes  are  in  an  experimental  stage; 
that  they  have  been  repeatedly  tried  and 
discarded  in  cities;  and  that,  if  used,  they 
increase  the  danger  of  accident,  both  by  rea- 
son of  the  uncertainty  of  their  action  when 
an  attempt  is  made  to  use  them,  and  the  im- 
certainty  in  the  minds  of  motormen  which 
brake  had  better  be  used  in  cases  of  emer- 
gency^  There  was  testimony  offered  in  op- 
position. The  object  of  this  ordinance  is  to 
compel  the  equipment  of  street  cars  with  the 
means  of  stopping  with  certainty  and  expe- 
dition. We  may  take  judicial  notice  that 
this  is  desirable,  for  we  are  judicially  cogni- 
zant of  the  fact  that  the  use  of  street  cars 
is  necessarily  attended  by  imminent  dan- 
ger to  citizens  who  are  upon  the  highway,  as 
well  as  passengers.  It  is  contended  that  this 
ordinance  is  invalid:  First,  because  it  can 
be  said  not  to  provide  for  brakes  which  will 
tend  to  lessen  danger;  second,  because  its 
enforcement  will  require  an  outlay  large  in 
comparison  with  the  benefits  which  would 
result  from  the  use  of  such  brakes  as  are 
required  by  it.  A  large  amount  of  testi- 
mony was  taken  upon  both  these  questions, 
and  this  was  passed  upon  by  the  trial  judge, 
who  has  held  the  ordinance  valid. 

It  is  past  controversy. that  the  city  may 
regulate  the  conduct  of  defendant's  business 
to  the  extent  of  requiring  reasonable  safe- 
guards against  danger.  Nellis,  Street  Sur- 
face Roads,  pp.  206,  208,  219;  Kalamazoo 
v.  Michigan  Traction  Co.  126  Mich.  525,  85 
N.  W.  1067;  Detroit  v.  Detroit  Citizens' 
Street  R.  Co.  184  U.  S.  388,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410;  Lake  Shore  d  M.  S. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed. 
702,  10  Sup.  Ct.  Rep.  465;  Chicago  d  A.  R. 
Co.  V.  Carlinville,  200  111.  314,  60  L.  R.  A. 
304,  93  Am.  St.  Rep.  190,  65  N.  k.  730,  and 
other  cases  cited  in  briefs  of  counsel.  Many 
regulations  are  permissible,  although  in  all 
or  most  instances  they  involve  some  hiuita- 
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tion  on  the  liberty  or  burden  upon  the  prop- 
erty of  individuals.  Sanitary  regulations 
are  common,  including  the  abolition  of 
slaughter  houses  and  other  noxious  places, 
and  restrictions  upon  burial.  Protection 
against  fire  and  danger  from  explosions,  the 
us  of  highways  and  speed  of  yehicles,  the 
regulation  of  occupations,  buildings,  etc.,  are 
among  the  many  instances  where  municipal 
action  is  upheld.  An  ordinance  which  on 
its  face  shows  that  such  end  was  in  coni^m- 
plat  ion  will  ordinarily  be  presumed  to  be 
valid.  See  21  Am.  &  Eng.  Enc  Law,  p.  978, 
and  cases  cited;  Booth,  Street  Railways,  $ 
224;  Cooley,  Const.  Lim.  6th  cd.  p.  241, 
note;  Nellis,  Street  Surface  Roads,  215.  Not 
only  will  the  burden  of  proof  be  upon  on*^ 
who  attacks  its  validity,  but  the  discretion 
of  the  council  will  not  be  interfered  with 
upon  light  grounds,  or  where  the  regulation 
can  fairly  be  said  to  tend  toward  a  better 
and  safer  condition. 

The  ordinance  in  question  punishes  the 
operation  of  a  car  not  equipped  with  air  or 
electric  brakes.  This  ordinance  is  in  har- 
mony with  the  statute  (Gomp.  Laws,  § 
6280),  which  for  many  years  has  required 
the  equipment  of  steam  passenger  cars  with 
air  brakes.  Before  we  should  say  that  a 
similar  requirement  as  to  street  cars  is  un- 
reasonable, and  therefore  invalid,  it  should 
be  made  to  appear  clearly,  either  that  there 
is  no  necessity  for  a  more  efficient  brake  than 
a  hand  brake  upon  street  cars,  or  that  nei- 
ther an  air  nor  an  electric  brake  would  be 
such;  and  if,  as  is  contended,  and  apparent- 
ly conceded,  the  hand  brake  is  not  to  be 
dispensed  with,  it  would  be  necessary  to 
show  that  a  car  equipped  with  both  would 
not  be  safer  than  with  the  hand  brake  alone. 

Counsel  urge  that  the  uncontradicted  evi- 
dence shows  that  this  ordinance  is  unrea- 
sonable. We  think  not,  and,  if  it  might 
be  said  that  a  preponderance  of  the  oral  tes- 
timony supports  that  view,  we  think  that 
would  be  insufficient  to  justify  us  in  nulli- 
fying the  ordinance.  We  may  take  judicial 
notice  that  atmospheric  or  vacuum  brakes 
are  in  general  use  on  passenger  trains,  that 
they  are  common  upon  freight  cars  and 
trains,  and  that  they  are  rarely  ineffective. 
The  record  shows  that  they  are  in  use  on 
electric  cars  of  the  larger  type,  both  on  sub- 
urban lines  and  on  city  roads.  If  they 
were  not,  it  is  patent  that  they  could  be; 
and,  while  counsel  contend  that  they  could 
not  be  applied  to  small  cars,  it  has  not  been 
satisfactorily  proved.  It  is  not  improbable 
that  the  exact  device  used  on  large  cars 
might  not  be  adapted  to  use  on  a  small  one 
(especially  where  but  one  set  of  trucks  is 
used)  without  some  modification;  but  that 
is  not  shown  to  be  mechanically  difficult, 
and  everyone  knows  that  such  problems  are 
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being  solved  daily  in  the  realm  of  mechan- 
ics. Moreover,  there  is  proof  that  one  or 
more  small  cars  have  been  equipped  and  suc- 
cessfully run  with  them.  The  validity  of 
an  ordinance  cannot  be  made  to  depend  upon 
what  a  trial  judge,  a  justice  of  the  peace,  or 
a  jury  may  conclude  from  the  testimony  and 
opinions  of  such  witnesses  as  may  happen 
to  be  brought  into  court  in  the  first  ease 
that  arises,  where,  as  in  this  cas^  its  pro- 
visions, when  viewed  in  the  light  of  facta, 
of  which  the  courts  may  take  judicial  notice, 
are  reasonable,  and  clearly  within  the  dis- 
cretion of  the  council,  either  by  virtue  of  a 
reserved  power  resting  in  contract,  or  the 
police  power. 

We  do  not  feel  called  upon  to  say  much 
about  the  claim  that  this  ordinance  shonld 
be  held  invalid  upon  the  ground  that  it  will 
require  a  large  outlay,  or  that  it  takes 
property  without  due  process  of  law.  It  is 
too  well  settled  that  the  state  or  city  may 
enforce  regulations  clearly  looking  to  the 
safety  of  the  public,  and  reasonably  adapted 
to  such  end  to  make  it  necessary.  All  prop- 
erty is  held  subject  to  the  exercise  of  the 
police  power.  See  Carthage  v.  Frederick, 
122  N.  Y.  268,  10  L.  R.  A.  178,  19  Am.  St. 
Rep.  490,  25  N.  E.  480;  Atty.  Oen,  e^  reL 
Rich  V.  Jochim,  99  Mich.  371,  23  L.  R.  A. 
699,  41  Am.  St.  Rep.  606,  58  N.  E.  611.  * 
In  Cooley,  Const.  Lim.  p.  706,  it  ia  said: 
''All  contracts  and  all  rights,  it  is  declared, 
are  subject  to  this  [police]  power,  and  not 
only  may  regulations  which  affect  them  be 
established  by  the  state,  but  all  such  regn- 
lations  must  be  subject  to  change  from  time 
to  time,  as  the  general  well-being  of  the 
community  may  require,  or  as  the  circum- 
stanoes  may  change,  or  as  experience  mmj 
demonstrate  the  necessity."  See  cases  dted 
in  note  to  last  authority.  It  has  been  urged 
that  the  proof  shows  that  a  light  car  can  be 
as  effectively  handled  and  controlled  by  hand 
as  by  power  brakes,  and  there  is  proof  to 
that  effect,  and  also  that  electric  or  air 
brakes  are  less  rdiable  than  hand  brakes 
on  such  cars.  This  point  is  covered  by  what 
has  been  said.  If  the  air  brake  or  electric 
brake  is  more  liable  to  get  out  of  repair,  and 
there  is  difficulty  in  stopping  the  car  at  a 
given  pointy  it  is  not  shown  that  proper  su- 
pervision would  not  assure  effective  brakes 
at  all  times,  and  that  the  employmoit  of 
skilled  or  experienced  motormen  would  not 
overcome  the  latter  difficulty.  But,  if  not, 
the  evidence  as  well  as  common  experience 
shows  that  a  power  brake  is  quicker  in  its 
action,  and  in  emergencies  where  human  life 
is  involved  in  delay  expeditious  stopping  of 
a  car  should  not  yield  to  possible  incon- 
venience in  the  matter  of  stopping  places. 

It  is  also  said  that  the  ordinance  is  in- 
valid even  if  air  brakes  can  be  said  to  be 
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eflfective,  because  it  does  not  designate  be- 
tween air  and  electric  brakes,  which  last 
are  said  to  be  clearly  shown  to  be  ineffec- 
tive. We  think  there  is  no  force  in  this 
point.  It  is  not  to  be  presumed  that  any- 
one will  use  the  latter  under  such  circum- 
stances. Defendant  certainly  is  not  required 
to. 
The  oonviotion  is  affirmed, 

Moore,    Carpenter,    and    Grant,   JJ., 
concurred. 

Montsoniery,  J.,  concurring: ' 
It  is  the  contention  of  defendant  that  the 
ordinance  in  question  is  unreasonable,  and 
that  for  this  reason  it  should  not  be  en- 
forced. That  there  is  a  limitation  upon  the 
power  of  a  municipal  legislative  body,  which 
the  courts  have  the  right  to  enforce,  and  that 
an  ordinance  which  is  unreasonable  in  its 
terms  is  beyond  the  power  of  such  legislativct 
body  to  enact,  is  well  settled.  There  can  be 
no  doubt,  either,  that  where,  upon  the  face 
of  the  ordinance,  it  is  shown  to  be  unrea- 
sonable, the  question  which  the  courts  have 
to  determine  becomes  purely  a  question  of 
law.  But  that  is  not  this  case.  In  the 
present  case  the  contention  is  that  the  or- 
dinance is  unreasonable,  as  shown  by  the 
testimony  of  the  facts  and  circumstances ;  in 
other  words,  that,  although  the  court  would 
not  be  able  to  say  on  the  face  of  the  ordi- 
nance that  it  is  unreasonable,  yet,  because 
of  the  existence  of  certain  facts,  which  it  is 
claimed  the  testimony  establishes  in  the 
ease,  the  court  should  hold  that  the  ordi- 
nance is  unreasonable.  These  facts  are  not 
facts  of  which  the  court  can  take  judicial 
notice,  but  are  facts  claimed  to  be  proved 
in  the  case,  and  the  question  is,  Who  is  to 
determine  these  facts?  It  may  be  conceded 
that  the  authorities  are  not  agreed  upon  the 
question,  and  it  becomes  necessary  to  look 
lomewhat  to  the  reason  of  the  rule. 
The  rule  is  stated  in  Dill.  Mun.  Corp.  $ 
.  327,  as  follows:  "Whether  an  ordinance  be 
reasonable  and  consistent  with  the  law  or 
not  is  a  question  for  the  court,  and  not  the 
jury,  and  evidence  to  the  latter  on  this  sub- 
ject is  inadmissible.  But  in  determining 
this  question  the  court  will  have  to  regard 
all  the  circumstances  of  the  particular  city 
or  corporation,  the' objects  sought  to  be  at- 
tained, and  the  necessity  which  exists  for  the 
ordinance."  This  statement  of  the  law  is 
strictly  accurate  if  it  be  limited  to  cases 
in  which  the  question  depends  upon  facts 
of  which  the  court  may  take  judicial  cog- 
nizance. But  there  are  cases  which  go  fur- 
ther, and  hold  that,  where  the  question  of 
reasonableness  depends  upon  facts,  while  it 
^J  be  competent  for  the  court  to  take  tes- 
timony as  to  these  facts^  and  to  take  into 
fi3L.R.A, 


consideration  the  validity  of  the  ordinance, 
the  question  is  in  no  case  a  question  for  the 
jury;  in  other  words,  that  it  is  to  be  deter- 
mined as  a  question  of  law,  and  not  as  a 
question  of  fact.  One  of  the  strongest  cases 
supporting  this  view  is  that  of  lllinoia  (7. 
R.  Go,  V.  Whittemare,  43  111.  420,  02  Am. 
Dec.  138.  In  that  case  it  was  said:  '  "It 
was  proper  to  admit  testimony,  as  was  done; 
but  either  with  or  without  this  testimony  it 
was  for  the  court  to  say  whether  the  regula- 
ticm  was  reasonable,  and  therefore  obliga- 
tory upon  the  passengers.  The  necessity  of 
holding  this  to  be  a  question  of  law,  and 
therefore  within  the  province  of  the  court  to 
settle,  is  apparent  from  the  consideration 
that  it  is  only  by  so  holding  that  fixed  and 
permanent  regulations  can  be  established.  If 
this  question  is  to  be  left  to  juries,  one  rule 
would  be  applied  by  them  to-day  and  an- 
other to-morrow.  In  one  trial  a  railway 
would  be  held  liable,  and  in  another,  present- 
ing the  same  question,  not  liable.  Neither 
the  companies  nor  passengers  would  know 
their  rights  or  their  obligations."  The  rea- 
son assigned  in  this  opinion  appears  to  be 
the  one  upon  which  the  rule  rests  so  far  as 
it  has  been  adopted,  via.,  the  idea  that  when, 
in  a  particular  case,  an  ordinance  is  deter- 
mined to  be  unreasonable,  that  determina- 
tion will  control  in  all  future  cases  that  may 
arise  under  the  ordinance,  whether  the  ques- 
tion arises  between  the  same  parties  or  not. 
If  the  reason  of  the  rule  fails,  the  rule 
should  fail.  It  is  certainly  anomalous  to 
hold  that  A  may  be  concluded  in  a  proceed- 
ing between  B  and  C,  to  which  A  is  not  a 
party,  when  that  judgment  rests  upon  a  de- 
termination by  some  one  of  a  question  of 
fact.  The  whole  realm  of  adjudicated  cases 
may  be  searched  in  vain  for  another  in- 
stance of  this  character.  The  very  reason 
upon  which  the  rule  rests  refutes  the  rule. 
So  far  from  its  being  true  th.it  in  a  proceed- 
ing depending  upon  a  question  of  fact  fu- 
ture litigants  should  be  finally  concluded, 
the  exact  reverse  is  true,  and  an  ordinance 
which  may  be  declared  upon  a  certain  state 
of  facts  proved  to  the  court  or  jury  to  be 
invalid  in  a  proceeding  dependent  between 
A  and  B  in  which  there  may  be  involved  a 
trifling  amount,  cannot  be  held  to  conclude 
C  who  may  have  vested  rights  to  the  amount 
of  thousands  or  millions  of  dollars.  To  il- 
lustrate: Suppose  in  an  action  between 
third  parties  it  had  been  determined  that 
the  original  franchise  granted  to  this  defend- 
ant wa«  invalid  as  wholly  unreasonable,  can 
the  vested  rights  of  this  corporation  be  said 
to  have  been  devested  in  a  proceeding  to 
which  it  was  not  a  party  T  Such  a  proposi- 
tion shocks  the  sense  of  justice,  and  fortu- 
nately we  arc  not  without  authorities  whidi 
have  a  direct  bearing  upon  this  question. 
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In  the  case  of  State,  Pennsylvania  R.  Co., 
Prosecutor,  v.  Jersey  City,  47  N.  J.  L.  286, 
a  proceeding  was  commenced  for  the  purpose 
of  having  an  ordinance  of  the  city  declared 
invalid  as  imreasonahle,  and  it  Mas  said: 
'*This  proceeding  in  error  seeks  the  abolition 
of  this  ordinance  in  toto,  and,  as  a  whole,  it 
is  plainly  not  open  to  the  imputation  of  un- 
reasonableness. Its  scope  is  to  put  upon  a 
proper  footing  the  use  of  railroad  trains 
within  tlie  municipal  bounds,  and  there  is  no 
pretense  that  it  presseo  unduly  upon  any  of 
such  companies,  except  that  it  harasses  the 
plaintiff  in  error  in  passing  its  numerous 
trains  across  three  certain  streets  near  its 
terminal  depot.  But,  conceding  this  allega- 
tion to  be  true,  that  the  business  of  the 
plaintiff  in  error  at  this  particular  locality 
is  by  that  ordinance  unreasonably  embar- 
rassed and  burdened,  such  a  vice  in  the  by- 
law would  not  render  it  generally,  but  only 
specially,  inefficacious, — ^that  is,  the  court 
would  not  vacate  the  entire  ordinance,  but 
merely  refuse  to  put  it  in  effect  in  that  part 
of  it  that  was  thus  unreasonable."  And  a 
somewhat  analogous  question  has  arisen  in 
the  Federal  courts.  As  is  well  understood, 
the  Federal  courts  have  held  that,  under 
the  14th  Amendment,  a  statute  of  a  state 
regulating  freight  or  passenger  charges  may, 
if  it  be  unreasorable  in  its  terms,  be  held 
unconstitutional  and  void  in  its  application 
to  a  particular  case.  But  the  Federal  Su- 
preme Court  has  held,  as  we  shall  see,  that 
the  detei*mination  of  this  question  in  a  par- 
ticular case  does  not  conclude  the  question 
for  all  time  as  between  parties  standing  in 
a  different  relation  to  the  public  authorities. 
This  is  well  illustrated  in  the  case  of 
Smyth  v.  Ames,  169  U.  8.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Kep.  418.  That  was  a  case  in 
chancery,  and  the  question  of  the  reasonable- 
ness of  the  statute  as  applied  to  the  com- 
plainant was  determined  upon  a  full  review 
of  all  the  facts  of  the  case.  It  was  held 
that  the  statute  as  applied  to  then  condi- 
tions was  unreasonable.  But  it  is  signifi- 
cant that  in  the  very  case  the  court  fully 
approved  of  the  provision  in  the  decree  of 
the  circuit  court  that  the  defendants,  mem- 
bers of  the  board  of  transportation,  might, 
"when  the  circumstances  have  changed  so 
that  the  rates  fixed  in  said  act  of  1893  [Neb. 
Acts  1893,  p.  164,  chap.  24]  shall  yield  to  the 
said  companies  reasonable  compensation  for 
the  services  aforesaid,"  apply  to  the  court 
by  bill  or  otherwise,  as  they  may  be  ad- 
vised, for  a  further  order  in  that  behalf.  If, 
then,  it  is  possible  that,  as  between  the  same 
parties  who  have  litigated  the  reasonable- 
ness of  a  statute  (or  ordinance),  the  ques- 
tion may  again  be  opened  as  a  question  of 
fact,  how  much  more  may  it  be  said  that, 
as  between  strangers  to  tiiat  litigation,  the 
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judgment  depending  upon  a  question  of  fact 
has  not  concluded  them?  In  the  case  of 
Brooklyn  Orosstoum  B,  Co.  v.  Brooklyn,  37 
Uun,  416,  it  was  said:  "The  validity  of 
every  ordinance  or  by-law  of  a  corporation 
which  is  not  passed  in  strict  compliance 
with  statutory  delegation  of  power  depends 
upon  its  reasonableness,  .  .  .  and  hence 
that  point  [the  reasonableness  of  the  ordi- 
nance] was  a  proper  subject  for  judicial  ex- 
amination as  a  question  of  fact."  If,  then, 
there  is  involved  in  the  case  a  question  of 
fact,  how  shall  that  question  be  determined? 
As  I  have  endeavored  to  show,  the  reason  as- 
signed by  some  of  the  authorities  why  it 
should  not  be  a  question  for  the  jury  is  a 
wholly  insufficient  one.  Worse  than  that,  it 
is  a  false  reason,  which  leads  to  erroneous 
and  unjust  results.  We  are  not  wanting, 
however,  in  authority  which  sustains  the 
rule  which  I  have  foreshadowed.  In  Clason 
V.  Milwaukee,  30  Wis.  316,  it  was  said:  "It 
is  impossible  for  the  court  to  determine 
whether  or  not  the  ordinance  is  reasonable 
and  proper,  in  view  of  the  object  sought  to 
be  accomplished,  without  some  evidence  up- 
on the  subject.  And  we  cannot  see  that  it 
is  a  violation  of  any  principle  to  sulxnit 
these  questions  of  fact  to  a  jury  as  in  other 
cases."  This  case  was  followed  by  the  ease 
of  Austin  V.  Austin  City  Cemetery  Asso.  87 
Tex.  330,  47  Am.  St.  Rep.  114,  28  S.  W.  528, 
in  which  it  was  held  that  it  is  incumbent  up- 
on a  party  who  alleges  the  invalidity  of  an 
ordinance  as  unreasonable  to  aver  and  prove 
the  facts  which  make  it  so;  that,  if  the 
facts  be  controverted,  they  must  be  deter- 
mined by  the  jury;  but  that  whether  the 
facts  relied  upon  show  the  ordinance  to  be 
unreasonable  or  not  is  a  question  for  the 
court.  So,  in  State  v.  Boardmun,  93  Me. 
73,  46  L.  K.  A.  750,  44  Atl.  118,  it  was  said: 
"It  is  true  that  the  question  of  the  reason- 
ableness of  a  by-law  is  for  the  determination 
of  the  court,  and  this  conclusion  does  not 
take  away  from  the  court  the  determination 
of  the  question.  Certain  facts  will  have  to 
be  passed  upon  by  the  jury.  But  the  stand- 
ard upon  the  question  of  the  reasonableness 
or  otherwise  of  the  by-law  is  established  by 
the  court."  In  Chicago  d  G.  T.  R.  Co.  ▼. 
Wellman,  143  U.  S.  339,  36  L.  ed.  176,  12 
Sup.  Ct.  Rep.  400,  the  question  of  the  rea- 
sonableness of  a  statute  fixing  the  maximum 
rate  at  2  cents  per  mile  was  involved.  It 
was  said:  **If  the  validity  of  such  a  law 
in  its  application  to  a  particular  company 
depends  upon  a  question  of  fact  as  to  its 
effect  upon  the  earnings,  may  not  the  court 
properly  leave  that  question  to  the  jury,  and 
decline  to  assume  that  the  effect  is  as 
claimed?  There  can  be  but  one  answer  to 
these  questions."  The  invalidity  of  the  ordi- 
nance  in  the  present  case  depended  upon  the 
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ability  of  the  defendant  to  establish  certain 
facts.  This  it  undertook  to  do.  The  case 
was  tried  without  a  jury.  The  trial  judge* 
however,  stood  in  the  position  of  a  Jury. 
He  found  as  a  fact  that  the  ordinance  was 
not  unreasonable.  It  was,  then,  within  the 
province  of  the  defendant's  counsel  to  call  for 
more  specific  finding  of  facts.  This  they 
failed  to  do.  Doubtless  better  practice  would 
have  been  to  have  had  a  specific  finding  upon 
the  particular  facts  which  are  claimed  to 


show  the  invalidity  of  the  ordinance.  But 
the  record  is  not  so  made  up.  In  my  view, 
unless  we  are  able  to  say  that  the  testi- 
mony all  tends  in  one  direction,  and  that  is 
to  show  the  unreasonableness  of  the  ordi- 
nance, the  plaintiff  in  certiorari  has  not  put 
itself  ift  position  to  review  the  decision  of 
the  trial  judge.  As  I  do  not  find  the  testi- 
mony all  one  way,  I  think  the  judgment 
should  be  affirmed. 


MINNESOTA  SUPREME  COURT. 


W.  I.  GRAY  et  al 
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*1.  The  srantlnar  of  a  temporary  In- 
Jnnctlon  to  plaintiff  "by  the  trial 
eonrt,  after  Issue  Joined,  and  upon  the 
pleadings  and  affidavits  of  both  parties,  Is, 
for  the  purpose  of  reviewing  the  action  of 
the  court,  deemed  to  be.  In  effect,  a  finding 
that  the  allegations  of  the  complaint  upon 
which  the  writ  is  prayed  for  are  true;  and, 
upon  appeal  from  the  order  granting  the 
writ,  this  court  will  review  the  affidavits 
only  to  the  extent  of  determining  whether 
they  fairly  tend  to  support  the  allegations  of 
the  complaint 
9.  A  borcott  is  a  eombinatlon  of  sev- 
eral persona  to  canae  losa  or  injnrjr 
to  a  third  peraon  by  causing  others, 
against  their  will,  to  withdraw  from  him 
their  beneficial  business  intercourse,  through 
threats  that,  unless  a  compliance  with  their 
demands  be  made,  the  persons  forming  the 
combination  will  cause  loss  or  injury  to  him ; 
or  an  organisation  formed  to  exclude  a  per- 
aon from  business  relations  with  others  by 
persuasion,  intimidation,  or  other  acts  which 
tend  to  violence,  and  thereby  cause  him, 
through  fear  of  resulting  Injury,  to  submit 
to  dictation  in  the  management  of  his  affairs. 

8.  Intimidation,  eoereion,  or  threats 
of  injnry.  are  eaaential  elements  of  a 
boycott,  but  what  would  constitute  acts  of 
that  character  must  depend  upon  the  facts 
of  each   particular  case. 

•d.  The  Conatitntion  vnaranteea  to 
e^ery  eitiaen  liberty  and  a  certain  rem- 
edy In  the  laws  for  all  injuries  or  wrongs 
which  he  may  receive  in  his  person,  prop- 
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erty,  or  character;  and  a  person's  bnslness, 
occupation,  or  calling  is,  aside  from  ths 
chattels  or  money  employed  therein,  prop- 
erty, within  the  leaning  of  the  law,  and  en- 
titled to  its  protection. 
6.  Labor  orvaniaationa  or  nniona  aro 
not  nnlawfal,  but  are  legitimate  and 
proper  for  the  advancement  of  their  members 
and  those  dependent  upon  them.  The  mem- 
bers thereof  may  singly,  or  In  a  body,  quit 
the  service  of  their  employer  for  the  pur- 
pose of  bettering  their  condition,  and  may  by 
peaceful  means  persuade  others  to  Join  them, 
and,  as  a  means  to  that  end,  may  refuse  to 
allow  their  members  to  work  in  places  where 
nonunion  labor  is  employed.  But  boycotting, 
•as  defined  above,  is  an  unlawful  conspiracy, 
and  may  be  restrained  by  injunction. 
6.  The  temporary  injunction  ordered 
issued  by  the  trial  court  In  the  cases  hers 
before  the  court  held  to  infringe  upon  the 
rights  of  defendants  in  the  respects  men- 
tioned hi  the  opinion. 

(December  24,  1003.) 

APPEAL  by  defendants -from  an  order  of 
the  District  Court  for  Hennepin  County 
enjoining  them  from  committing  acts 
amounting  to  a  boycott.  Modified  and  af» 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Canty,  with  Messrs,  Her- 
man F.  Johnson  and  Hall  A  KoUiner, 
for  appellants: 

There  is  no  allegation,  or  even  suggestion, 
in  the  record  that  defendants  have  created, 
or  attempted  to  create,  any  monopoly,  or 
have  violated  any  statute  by  confederating 
together;  and,  even  if  they  had,  an  action 
for  an  injunction  could  not  be  maintained 
against  them  therefor  by  plaintiffs. 

Pidcook  V.  Harrington,  64  Fed.  821 ;  Oreer 
▼.  Stoller,  77  Fed.  1 ;  Oulf,  0,  d  8,  F.  R.  Co. 


NOTK. — For  earlier  cases  In  this  series  on 
Che  subject  of  boycotts  or  conspiracies  by  trade 
anions  or  strikers,  see  Casey  v.  Cincinnati 
*r7pographIcal  Union  No.  3,  12  L.  R.  A.  103, 
and  noU;  Toledo,  A.  A.  ft  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  19  L.  R.  A.  307;  Toledo,  A. 
A.  k  N.  M.  R.  Co.  V.  Pennsylvania  Co.  10  L. 
R.  A.  887 ;  Waterhouse  v.  Comer,  10  L.  R.  A. 
63  L.  R.  A.  48 


403 ;  Coaur  D'Alene  Consol.  Min.  Co.  v.  Miners' 
Union,  10 -L.  R.  A.  382*;  Lucke  v.  Clothing 
Cutters'  &  T.  Assembly  No.  7507,  K.  of  L.  19 
L.  R.  A.  408;  Macauley  Bros.  v.  Tlemey,  3T 
L.  R.  A.  455;  Beck  v.  Railway  Teamsters*  Pro- 
tective Union,  42  L.  R.  A.  407;  and  Marz  ft 
Haas  Jeans  Clothing  Co.  v.  Watson,  66  L.  R. 
A.  061. 
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V.  Miami  8.  8,  Co.  30  C.  C.  A.  142,  52  U.  S. 
App.  732,  86  Fed.  407;  Southern  Indiana 
Exp.  Co.  V.  United  States  Exp.  Co.  88  Fed. 
659,  Affirmed  in  35  G.  G.  A.  172,  92  Fed. 
1022. 

The  dear  preponderance  of  the  evidence 
on  the  affidavits  is  in  favor  of  the  defend- 
ants, and  therefore  it  was  error  to  grant  an 
injunction. 

Rosenberg  y.  Bumstein,  60  Minn.  18,  61 
N.  W.  684;  First  Nat.  Bank  v.  Randall,  38 
Minn.  382,  37  N.  W.  799;  Blandy  v.  Raguet, 
14  Minn.  243,  Gil.  179. 

Where  the  equities  of  the  complaint  are 
fully  and  positively  denied  in  the  answer  or 
the  affidavits  opposing  the  motion  for  an  in- 
junction, it  is,  in  all  but  a  few  exceptional 
cases,  error  to  grant  the  injunction. 

Pineo  V.  Heffelfinger,  29  Minn.  183,  12  N. 
W.  522;  Armstrong  v.  Sanford,  7  Minn.  49, 
Gil.  34;  Moss  v.  Pettingill,  3  Minn.  217,  Gil. 
145;  Montgomery  v.  McEicen,  9  Minn.  103, 
Gil.  93 ;  Knohlauoh  v.  Minneapolis,  56  Minn. 
321,  57  N.  W.  928;  10  Enc.  PI.  k  Pr.  993, 
1000,  1001,  1048;  Arthur  v.  Oakes,  26  L.  R. 
A.  414,  4  Inters.  Com.  Rep.  744,  11  0.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  328. 

The  men  had  a  right  to  quit.  They  have 
a  right  to  organize  and  act  in  concert, 
through  their  organization  and  its  officers, 
in  quitting,  or  threatening  to  quit,  for  the 
purpose  of  furthering  their  own  interest  as 
an  organization. 

Bohn  Mfg.  Co.  t.  HolliSt  54  Minn.  223, 
sub  nom.  Bohn  Mfg.  Co.  v.  tforthioestem 
Lumbermen's  Asso.  21  L.  R.  A.  337,  40  Am. 
St.  Rep.  319,  55  N.  W.  1119;  Ertit  v. 
Produce  Exchange,  79  Minn.  140,  48  L.  R.  A. 
90,  79  Am.  St.  Rep.  433,  81  N.  W.  737. 

Parties  confederated  together  may,  in 
furtherance  of  their  own  interests,  and  in 
managing  their  own  affairs,  injure  others  in 
many  ways. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  80, 
81,  84,  86-90;  6  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  872,  873;  Longshore  Printing  Co.  v. 
Howell,  26  Or.  527,  28  L.  R.  A.  464,  46  Am. 
St.  Rep.  640,  38  Pac.  547;  Macauley  Bros. 
V.  Tiemey,  19  R.  I.  255,  37  L.  R.  A.  455,  61 
Am.  St.  Rep.  770,  33  Atl,  1;  Heywood  v. 
Tillson,  75  Me.  225,  46  Am.  Rep.  373;  Com. 
V.  Hunt,  4  Met.  134,  38  Am.  Dec.  346 ;  Bow- 
en  V.  Matheson,  14  Allen,  499;  Walker  v. 
Cronin,  107  Mass.  555;  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Rep.  287;  Snow  v. 
Wheeler,  113  Mass.  179;  National  Protective 
Asso.  V.  Cumming,  170  N.  Y.  315,  58  L.  R. 
A.  135,  88  Am.  St.  Rep.  648,  63  N.  E.  369; 
Rogers  v.  Evarts,  17  N.  Y.  Supp.  264; 
Wunch  v.  Shankland,  59  App.  Div.  482,  69 
N.  Y.  Supp.  349;  Tallman  v.  Oaillard,  27 
Misc.  114,  57  iV.  Y.  Supp.  419;  Reform  Club 
of  Masons  d  Plasterers  v.  Laborers'  Union 
Protective  Soc.  29  Misc.  247,  60  N.  Y.  Supp. 
63  L.  R.  A. 


388;  Davis  v.  United  Portable  Hoisting  En- 
gineers,-29  App.  Div.  396,  61  N.  Y.  Supp. 
180;  Payne  v.  Western  d  A.  R.  Co.  13  Lea, 
507,  40  Am.  Rep.  666;  Cote  v.  Murphy,  159 
Pa.  421,  23  L.  R.  A.  135,  39  Am.  St.  Rep. 
G86,  28  Atl.  190;  Clemmitt  v.  Watson,  14 
Ind.  App.  38,  42  N.  E.  367;  Delz  r.  Winfree, 
80  Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W. 
Ill;  Robison  v.  Texas  Pine  Land  Asso. 
(Tex.  Civ.  App.)  40  S.  W.  845;  Graham  y. 
St.  Charles  Street  R.  Co.  47  La.  Ann.  214, 
27  L.  R.  A.  416,  49  Am.  St.  Rep.  366,  16  So. 
806;  Arthur  v.  Oakes,  25  L.  R.  A.  414,  4 
Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24 
U.  S.  App.  239,  63  Fed.  317;  Continental 
Ins.  Co.  v.  Board  of  Fire  Undencriters,  67 
Fed.  310;  Mogul  8.  8.  Co.  v.  McGregor,  L. 
R.  23  Q.  B.  Div.  613;  Allen  v.  Flood,  67  L. 
J.  Q.  B.  N.  S.  119  [1898]  A.  C.  1;  Huttly  v. 
Simmons,  67  L.  J.  Q.  B.  N.  S.  213;  Glamor- 
gan Coal  Co.  V.  South  Wales  Miners*  Federa- 
tion, 71  L.  J.  K.  B.  N.  S.  1001 ;  Perrault  v. 
Gauthier,  28  Can.  S.  0.  241 ;  Brewster  ▼.  C. 
Miller's  Sons  Co.  101  Ky.  368,  38  L.  R.  A. 
505,  41  S.  W.  301 ;  Baker  v.  Metropolitan  L. 
Ins.  Co.  23  Ky.  L.  Rep.  1174,  56  L.  R.  A. 
271,  64  8.  W.  913;  Baker  v.  Sun  L.  Ins.  Co, 
23  Ky.  L.  Rep.  1178,  64  S.  W.  967. 

It  is  error  to  compel  the  men  to  work  by 
enjoining  them  from  quitting. 

22  Am.  k  Eng,  Enc.  Law,  p.  1002. 

The  men  have  a  constitutional  right  to 
quit. 

State  ex  rel.  Erickson  v.  West,  42  Minn. 
152,  43  N.  W.  845;  Civil  Rights  Cases,  109 
U.  8.  36,  27  L.  ed.  848,  3  Sup.  Ct.  Rep.  18; 
Ex  parte  Virginia,  100  U.  S.  339,  25  L.  ed. 
676;  Arthur  v.  Oakes,  25  L.  R.  A.  414,  4 
Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24 
U.  S.  App.  239,  63  Fed.  317. 

An  injunction  will  not  issue  against 
strikers  to  restrain  them  from  leaving  the 
service  of  an  employer,  for  equity  cannot  ex- 
tend by  mandatory  injunction  its  jurisdic- 
tion to  compel  the  performance  of  personal 
service  as  against  either  the  employer  or 
the  employed. 

Re  Clark,  1  Blackf.  122,  12  Am.  Dec.  213. 

Mr.  W.  E.  Hale,  with  Messrs.  Harlan 
P.  Roberts,  W.  W.  Bardwell,  and  Hale 
A  Montsoniery,  for  respondents: 

Granting  an  injunction  pendente  lite  is  a 
matter  in  the  sound  discretion  of  the  trial 
court. 

Southern  P.  Co.  v.  Earl,  27  C.  C.  A.  185, 
48  U.  S.  App.  716,  82  Fed.  692;  Sanitary  Re- 
duction Works  v.  California  Reduction  Co. 
94  Fed.  693 ;  Casey  v.  Cincinnati  Typograph- 
ical Union  No.  S,  12  L.  R.  A.  193,  45  Fed. 
135;  Myers  v.  Duluth  Transfer  R.  Co.  53 
Minn.  337,  55  N.  W.  140;  Gorton  v.  Forest 
City,  67  Minn.  36,  69  N.  W.  478;  McGregor 
V.  Case,  80  Minn.  216,  83  N.  W.  140;  Jersey 
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City  Printing  Co.  v.  Caaaidy,  «3  N.  J.  Eq. 
759.  53  Atl.  230. 

The  plaintiffs  were  and  are  subjects  of  a 
boycott,  planned  and  enforced  by  the  defend- 
ants, which  will  continue  unless  the  order 
for  an  injunction  is  sustained. 

Crump  V.  Com.  84  Va.  927,  10  Am.  St. 
Rep.  895,  6  S.  E.  620;  Toledo,  A.  A.  d  If,  M. 
R.  Co,  y.  Pennsylvania  Co.  19  L.  R.  A.  387, 

5  Inters.  Ck>m.  Rep.  522,  54  Fed.  730. 

A  boycoU  is  illegal,  and  a  proper  subject 
for  injunction. 

Casey  v.  Cindnnaii  Typographical  Union 
No.  S,  12  L.  R.  A.  193,  45  Fed.  139;  Hopkins 
T.  Oofley  Stave  Co.  28  C.  G.  A.  99,  49  U.  S. 
App.  709,  83  Fed.  912;  Thomas  v.  Cincin- 
nati, N.  0.  &  T.  P.  B.  Co.  4  Inters.  Com. 
Rep.  788,  62  Fed.  803;  Moores  v.  Bricklay- 
ers' Union  No.  1,  23  Ohio  L.  J.  48;  United 
States  V.  Kane,  23  Fed.  748 ;  Sherry  v.  Per- 
kins, 147  Mass.  212,  17  N.  E.  307 ;  Careto  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287; 
Temperton  v.  Russell  [1893]  1  Q.  B.  715; 
Ertz  V.  Produce  Exchange,  79  Minn.  140,  48 
L.  R.  A.  00,  79  Am.  St.  Rep.  433,  81  N.  W. 
737;  Jackson  v.  Stanfield,  137  Ind.  592,  23 
L.  R.  A.  688,  36  N.  E.  345,  37  N.  E.  14; 
State  T.  Stewart,  59  Vt.  273,  59  Am.  Rep. 
710,  9  Atl.  559;  State  v.  Olidden,  55  Conn. 
46,  3  Am.  St.  Rep.  23,  8  Atl.  890;  Qatzow 
▼.  Buening,  106  Wis.  1,  49  L.  R.  A.  475,  80 
Am.  St.  Rep.  17,  81  N.  W.  1003;  Frank  v. 
BeroU,  63  N.  J.  Eq.  443,  52  Atl.  152;  Mur- 
dock  v.  Walker,  152  Pa.  595,  34  Am.  St. 
Rep.  678,  25  Atl.  492;  Brace  v.  Evans,  3  Ry. 

6  Corp.  L.  J.  561;  Crump  v.  Com.  84  Va. 
927,  10  Am.  St.  Rep.  895,  6  S.  E.  620; 
Arthur  v.  Cakes,  25  L.  R.  A,  414,  4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  310;  O'Neil  v.  Behanma, 
182  Pa.  236,  38  L.  R.  A.  382,  61  Am.  St. 
Rep.  702,  37  Atl.  843;  Flaccus  v.  Smith, 
199  Pa.  128,  54  L.  R.  A.  640,  85  Am.  St. 
Rep.  779,  48  Atl.  894 ;  Doremus  v.  Hennessy, 
176  111.  608,  43  L.  R.  A.  797,  68  Am.  St  Rep. 
203,  52  N.  E.  924,  54  N.  E.  524;  Lucke  v. 
Clothing  Cutters'  d  T.  Assembly  No.  7507, 
K.  of  L.  77  Md.  396,  19  L.  R.  A.  408,  39  Am. 

.St.  Rep.  421,  26  Atl.  505;  Ex  parte  Richards, 
117  Fed.  658;  AlUs  Chalmers  Co.  v.  Reliable 
Lodge,  111  Fed.  204;  Perkins  v.  Pendleton, 
90  Me.  166,  60  Am.  St.  Rep.  252,  38  Atl.  96. 

Acts  prohibited  by  the  injunction  must  be 
considered  in  the  light  of  the  unlawful  pur- 
pose for  which  they  are  being  committed. 

United  States  v.  Kane,  23  Fed.  748;  To- 
ledo, A.  A.  d  N.  M.  R.  Co.  v.  Pennsylvania 
Co,  19  L.  R.  A.  387,  5  Inters.  Com.  Rep.  522, 
64  Fed.  730;  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101,  30  Atl.  881;  Allis  Chal- 
fFicrs  Co.  V.  Reliable  Lodge,  111  Fed.  264; 
Oatzow  ▼.  Buening,  106  Wis.  1,  49  L.  R.  A. 
475,  80  Am.  St.  Rep.  17,  81  N.  W.  1003. 

Threats  and  intimidation  can  occur  with- 
63  L.  R.  A« 


out  any  resort  to  violence,  and  such  threats 
and  intimidation  may  be  made  the  subject 
of  injunction. 

Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881 ;  Carew  v.  Rutherford,  106 
Mass.  1,  8  Am.  Rep.  287;  Plant  v.  Woods, 
176  Mass.  492,  51  L.  R.  A.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Vegelahn  v.  Ount" 
ner,  167  Mass.  97,  35  L.  R.  A.  722,  67  Am. 
St.  Rep.  443,  44  N.  E.  1077;  Consolidated 
Steel  df  Wire  Co.  v.  Murray,  80  Fed.  811; 
United  States  y.  Kama,  23  Fed.  749. 

Interference  with  existing  relations  be- 
tween employer  and  employees  is  ille- 
gal and  a  proper  subject  for  injunction, 
even  though  there  is  no  continuing  contract 
between  the  parties. 

Moram,  y.  Dunphy,  111  Mass.  485,  52  L. 
R.  A.  116,  83  Am.  St.  Rep.  289,  69  N.  E. 
125;  Jersey  City  Printing  Co.  v.  Cassidy, 
63  N.  J.  Eq.  759,  63  Atl.  230;  Lucke  v. 
Clothing  Cutters*  d  T.  Assembly  No.  7507, 
K.  of  L.  77  Md.  396,  19  L.  R,  A.  408,  39  Am. 
St.  Rep.  421,  26  Atl.  505;  Benton  v.  Pratt, 
2  Wend.  385,  20  Am.  Dec.  623;  Johnston 
Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C. 
396;  Chipley  v.  Atkinson,  23  Fla.  206,  11 
Am.  St.  Rep.  367,  1  So.  934;  Frank  v.  Her- 
old,  63  N.  J.  Eq.  443,  52  Atl.  152;  Temper- 
ton  V.  Russell  [1893]  1  Q.  B.  715. 

This  injunction  is  limited  in  every  in- 
stance to  acts  which  are  being  committed  in 
pursuance  of  the  unlawful  conspiracy  which 
is  set  out  in  the  complaint,  for  the  purpose 
of  injuring  or  crippling  the  business  of  the 
plaintiffs. 

Frank  v.  Herold,  63  N.  J.  Eq.  443,  52  Atl. 
152;  Beck  v.  Railvmy  Teamsters'  Protective 
Union,  118  Mich.  497,  42  L.  R.  A.  407,  74 
Am.  St.  Rep.  421,  77  N.  W.  13;  Christensen 
V.  Kellogg  Svntchboard  d  Supply  Co.  110 
111.  App.  01;  Allis  Chalmers  Co.  v.  Reliable 
Lodge,  111  Fed.  264. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  restrain  and  enjoin  defendants 
from  boycotting  plaintiffs  in  their  business. 
Six  separate  actions  of  the  same  nature 
were  brought  at  the  same  time  by  different 
plaintiffs  against  the  same  defendants,  in 
each  of  which  the  trial  court  made  an  order 
that  a  temporary  injunction  issue,  restrain- 
ing and  enjoining  defendants  in  the  respects 
hereinafter  mentioned,  from  which  order  de- 
fendants appealed  to  this  court.  The  cases 
were  submitted  here  together  and  upon  one 
set  of  briefs. 

The  facts  are  as  follows:  Plaintiffs  are 
electrical  contractors  and  engineers,  and 
their  business  consists  in  installing  wires 
and  other  electrical  apparatus  in  buildings 
and  structures,  and  such  business  and  af- 
fairs as  are  incidental  thereto.    It  is  alleged 


766 


Minnesota  Supreme  Ck>nBT. 


Dxa, 


in  the  complaint  in  this  connection  (sub- 
stantially the  same  allegations  being  found 
in  the  complaint  in  each  of  four  of  the  ac- 
tions) that  plaintiffs  have  built  up  a  large 
and  profitable  business  in  their  line;  that 
the  customers  with  whom  they  are  doing  it 
are  necessary  and  essential  to  the  successful 
conduct  of  the  same;  that  such  business  is  a 
source  of  profit,  and  from  which  they  earn  a 
livelihood;  that  defendant  Building  Trades 
Council  is  an  unincorporated  association 
consisting  of  a  larg^  number  of  delegates 
from  numerous  other  associations,  known  as 
"labor  unions,"  all  of  which  are  located  in 
the  city  of  Minneapolis;  that  each  labor 
union  or  organization  selects  a  certain  num- 
ber of  delegates,  who  represent  and  act  for 
it,  who  become  members  of  and  constitute 
the  Building  Trades  Council,  which,  so  com- 
posed, possesses  and  exercises  control  over 
all  the  unions  so  represented;  that,  by  vir- 
tue of  an  arrangement  between  the  unions, 
any  action  taken  or  order  given  by  the 
Trades  Council  is  binding  and  obligatory 
upon  each  of  the  several  unions  so  repre- 
sented, and  forming  part  of  the  council; 
that  each  individual  member  assumes  an  ob- 
ligation to  abide  by  and  obey  all  orders  em- 
anating from  the  Trades  Council,  in  default 
of  which  he  subjects  himself  to  a  fine  of  $5;- 
that  one  of  the  unions  so  associdi^d  with  the 
Trades  Council  is  the  International  Brother- 
hood of  Electrical  Engineers  of  America,  Lo- 
cal Union  No.  292 ;  that  this  brotherhood  is 
composed  of  employees  of  firms  engaged  in 
a  business  similar  to  that  of  plaintiffs; 
that,  in  the  language  of  the  union,  certain 
firms  and  corporations  are  known  as  ''fair," 
and  others  as  "unfair;"  that  those  classified 
as  "unfair"  are  such  as  employ  nonunion 
labor,  and  those  classified  as  "fair"  limit 
their  employees  to  union  laborers;  that  de- 
fendant Building  Trades  Council  has  re- 
cently placed  all  of  the  plaintiffs  upon  the 
"unfair"  list;  that  defendants  have  entered 
into  a  conspiracy  and  combination  for  the 
purpose  of  injuring  the  business  of  plain- 
tiffs, and  in  pursuance  of  which  defendants 
have  appeared  before  prospective  customers, 
and  threatened  such  customers  that,  if  they 
attempted  to  do  business  with  plaintiffs,  de- 
fendants would  make  it  impossible  to  trans- 
act business  with  them;  that  on  May  15, 
190S,  defendants,  in  pursuance  of  such  con- 
spiracy and  combination,  appeared  before  a 
committee  in  charge  of  th^  affairs  of  the 
Minneapolis  Industrial  &  Amusement  Asso- 
ciation, and  declared  that  if  it  should  give 
contracts  for  certain  electrical  wiring,  which 
the  association  desired  to  have  done,  to 
plaintiffs,  or  either  of  them,  the  Trades 
Council  would  see  that  the  association  would 
63  L.  R.  A. 


be  unable  to  obtain  men  for  the  construction 
of  the  booths  and  other  buildings  contem- 
plated and  necessary  for  the  carnival  and 
fair  to  be  given  by  the  association.  The 
complaint  further  alleges  that  at  the  time 
said  threats  were  made  by  the  Trades  Coun- 
cil the  association  was  intending  to  maka 
contracts  for  the  electrical  work  to  plain- 
tiffs; that,  but  for  the  intimidation  and 
threats  of  the  Trades  Council,  the  contracts 
for  such  work  would  have  been  let  to  them, 
in  the  performance  of  which  plaintiffs  would 
have  made  a  profit.  The  same  facte  are  al- 
leged in  the  complaints  in  the  other  two  ac- 
tions, except  as  to  the  carnival  association; 
and  on  this  subject,  namely,  the  particular 
interference  with  plaintiffs'  business  com- 
plained of,  it  is  alleged  in  the  Ougler  Manu- 
faciuring  Company  Case  that  plaintiff'  in 
that  action  was  engaged  in  carrying  out  a 
contract  with  one  Smith,  the  proprietor  of 
the  Brunswick  hotel,  in  Minneapolis;  that' 
the  contract  required  plaintiff  to  install 
wires  and  other  electrical  apparatus  in  the 
building;  that  other  artisans,  consisting  of 
carpenters,  plasterers,  and  painters,  were  en- 
gaged in  and  about  the  same  building;  that 
a  representative  of  the  Trades  Council  called 
upon  Smith,  and  notified  him  that,  if  plain- 
tiff was  permitted  to  continue  work  on  the 
building,  the  council  would  order  all  union 
men  under  its  control,  and  employed  in  and 
about  the  building,  to  quit  worl^  and  that 
the  council  would  see  to  it  that  Smith  would 
be  unable  to  complete  the  contract.  Smith 
then  notified  plaintiff  of  these  threats  and 
representations,  and  urged  upon  it  the  necee- 
sity  of  canceling  its  contract  for  the  electri- 
cal work  upon  such  building,  which  plaintiff 
thereafter,  in  view  of  the  situation,  con- 
sented to  do.  In  the  Hartig  d  Hellier  Case^ 
a  state  of  affairs  is  presented  very  similar 
to  the  Ougler  Case.  The  complaints  further 
allege  that  plaintiffs  have  no  adequate  rem- 
edy at  law,  and  that  defendants  are  in- 
solvent and  unable  to  respond  in  damages, 
and  concludes  with  a  prayer  that  defendants 
be  restrained  and  enjoined  from  carrying  out 
the  threats  complained  of.  The  answer  in 
each  case  admits  all  the  allegations  of  the 
complaints  respecting  the  organization  of 
defendant  Trades  Council,  its  objects  and 
purposes,  its  connection  with  the  Interna- 
tional Brotherhood  of  Electrical  Workers  of 
America,  and  in  all  other  material  respects 
denies  generally  the  allegations  of  the  oom- 
plaints.  It  specifically  denies  that  defend- 
ants, or  any  of  them,  have  entered  into  any 
conspiracy  or  combination  for  the  purpose  of 
injuring  or  destroying  the  business  of  plain- 
tiffs, or  that,  pursuant  to  a  conspiracy  or 
combination,   defendants,  or  any  of  them. 
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have  appeared  before  prospeotive  customers 
of  plaintiffs,  or  any  other  person  or  persons, 
or  made  any  of  the  threats  set  forth  in  the 
complaint  or  otherwise. 

The  actions  came  on  before  the  court  be- 
low on  plaintiffs' application  for  a  temporary 
injunction  enjoining  and  restraining  defend- 
ants, and  each  of  them,  from  the  threatened 
acts,  and  were  heard  upon  the  pleadings  and 
affidavits  in  support  and  in  denial  of  the  al- 
legations of  the  complaints.  After  due  con- 
sideration, the  court  made  an  order  that  a 
temporary  injunction  issue  in  eadi  action 
restraining  and  enjoining  defendants,  and 
each  of  them,  from  doing  the  certain  acts 
hereinafter  referred  to.  It  appears  irom  the 
affidavits,  in  addition  to  the  matter  pleaded, 
that  plaintiffs,  with  a  number  of  other  elec- 
trical contractors,  formed  an  association 
among  themselves,  and  entered  into  an  agree- 
ment with  each  other,  agreeing,  among  other 
things,  upon  uniform  conditions  of  service, 
a  scale  of  wages,  and  that  there  should  be  no 
discriminating  in  respect  to  the  persons  em- 
ployed because  they  might  or  might  not  be 
members  of  some  labor  union  or  organiza- 
tion ;  in  short,  they  proposed  to  employ  non- 
imion  labor  if,  in  their  judgment^  their  in- 
terests suggested  it.  No  controversy  ever 
arose,  so  far  as  appears  in  the  record,  be- 
tween plaintiffs  and  any  of  their  employees, 
or  defendants,  as  representatives  of  labor 
unions,  as  to  the  amount  of  wages  paid  or 
to  be  paid  their  employees.  The  whole  con- 
troversy rests  on  the  effort  of  defendants  td 
compel  plaintiffs  to  employ  union  labor  only. 
It  is  urged  that  the  efforts  made  in  this  di- 
rection were  legitimate,  and  were  resorted  to 
for  the  purpose  of  furthering  the  interests 
of  those  represented  by  the  Trades  Council 
and  the  electrical  union,  and  without  mali- 
cious intent  to  injure  the  business  of  plain- 
tiffs; that,  if  injury  in  fact  resulted  to 
plaintiffs,  it  was  incidental  to  the  exercise 
of  a  lawful  right  by  defendants.  The  com- 
plaints allege  facts  showing  a  boycott,  and 
the  order  of  the  trial  court  granting  a  tem- 
porary injunction  must  be  deemed,  for  the 
purposes  of  this  review,  as  a  finding  that  the 
facts  so  alleged  are  true.  While  the  affi- 
davits filed  in  support  of  the  complainants 
do  not  make  out  a  strong  case  against  de- 
fendants, we  are  not  required  on  this  ap- 
peal to  go  further  than  would  be  necessary 
in  reviewing  the  findings  of  the  trial  court 
in  ordinary  actions,  and  only  to  the  extent 
of  determining  whether  the  affidavits  fairly 
tend  to  support  the  allegations  of  the  com- 
plaints. We  therefore  adopt  the  allegations 
of  the  complaints  as  the  basis  for  further 
consideration  of  the  appeal.  As  the  partic- 
ular questions  presented  have  not  been  di- 
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rectly  involved  in  any  case  heretofore  befora 
us,  we  shall  briefly  consider  some  of  the  le- 
gal principles  applicable  thereto. 

Probably  the  first  case  to  be  found  in  the 
books  presenting  the  question  whether  it  is 
an  unlawful  conspiracy  for  a  number  of  em- 
ployees to  quit  their  employment  unless 
their  demand  for  higher  wages  be  complied 
with  arose  in  England  in  1721.  Tuhwomen 
V.  Brewers  of  London,  3  Columbia  Law  Rev. 
447.  It  was  there  held  a  criminal  c<Hispir- 
acy  for  two  or  more  persons  to  band  them- 
selves together  for  the  purpose  of  enforeiug 
their  demands  for  higher  wages.  It  was 
conceded  that  one  might  thus  abandon  his 
employment,  unless  his  demand  was  com- 
plied with,  but  that  it  was  unlawful  for  sev- 
eral to  conspire  together  for  that  purpose. 
The  same  rule  was  applied  in  an  early  case 
(1800)  in  New  York  in  an  action  entitled 
Case  of  Journeymen  Cordwainers,  reported 
in  Yates  Sel.  Cas.  111.  But  few  reported 
cases  are  found  between  the  dates  of  those 
decisions  and  a  comparatively  recent  period 
wherein  questions  like  those  here  involved 
have  been  considered;  though  in  recent 
years,  owing  to  the  continued  strife  between 
employer  and  employee,  the  subject  has  been 
brought  to  the  attention  of  the  courts  fre- 
quently, and  in  various  phases.  An  exam- 
ination of  the  reports  discloses  no  little  con- 
fiict  in  the  authorities,  but  the  rule  an- 
nounced in  the  two  early  cases  just  re- 
ferred to  is  not  the  modem  law.  A  strike 
for  the  purpose  of  securing  better  wages  or 
otherwise  bettering  the  condition  of  the 
strikers  is  not  unlawful,  though  the  result 
thereof  is  a  combination  between  the  strik- 
ing employees,  and  results  incidentally  in 
the  injury  of  others.  Bohn  Mfg.  Co.  v.  Hoh 
lis,  54  Minn.  224,  suh  nom.  Bohn  Mfg.  Co, 
V.  "Northucestem  Lumbermen's  Asso.  21  L.  R. 
A.  337,  40  Am.  St.  Rep.  319,  55  N.  W.  1119. 
The  courts  very  generally  refuse  to  inter- 
fere by  injunction  to  prevent  such  action. 
But  a  boycott,  as  generally  understood,  is 
held  by  nearly  all  the  authorities  to  be  an 
unlawful  conspiracy,  and  subject  to  re- 
straint by  a  court  of  equity.  A  boycott  may 
be  defined  to  be  a  combination  of  several  per- 
sons to  cause  a  loss  to  a  third  person  by 
causing  others  against  their  will  to  with- 
draw from  him  their  beneficial  business  in- 
tercourse through  threats  that,  unless  a 
compliance  with  their  demands  be  made,  the 
persons  forming  the  combination  will  cause 
loss  or  iujury  to  him;  or  an  organization 
formed  to  exclude  a  person  from  business  re- 
lations with  others  by  persuasion,  intimida- 
tion, and  other  acts  which  tend  to  violence, 
and  thereby  cause  him,  through  fear  of  re- 
sulting injury,  to  submit  to  dictation  in  the 
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management  of  his  affairs.  Such  acts  con- 
stitute a  conspiracy,  and  may  be  restrained 
by  injunction.  Cyc.  Law,  996;  Crump  v. 
Com.  84  Va.  927,  10  Am.  St.  Rep.  895,  6 
8.  E.  620;  Toledo,  A.  A.  d  N.  M,  R.  Co.  v. 
Pennsylvania  Co.  19  L.  R,  A.  387,  6  Inters. 
Com.  Rep.  522,  54  Fed,  730;  Barr  v.  Easew 
Trades  Council,  53  N.  J.  Eq.  101,  30  Atl. 
881;  State  v.  Stetcart,  59  Vt.  273,  59  Am. 
Rep.  710,  9  Atl.  559;  Gatzow  ▼.  Buening, 
106  Wis.  1,  49  L.  R.  A.  475,  80  Am.  St.  Rep. 
17,  81  N.  W.  1003;  Casey  v.  Cincinnati 
Typographical  Union  A'o.  3,  12  L.  R.  A, 
193,  45  Fed.  135;  Frank  ▼.  Herold,  63  N. 
J.  Eq.  443,  52  Atl.  152.  In  Hopkins  v.  Oai- 
ley  Stave  Co.  28  C.  C.  A.  99,  49  U.  S. 
App.  709,  83  Fed.  912,  Judge  Thayer,  speak- 
ing for  the  court  of  appeals  of  the  eighth 
circuit,  said:  "While  the  courts  have  in- 
variably upheld  the  right  of  individuals  to 
form  labor  organizations  for  the  protection 
of  the  interests  of  the  laboring  classes,  and 
have  denied  the  power  to  enjoin  the  members 
of  such  associations  from  withdrawing 
.  .  .  either  singly  or  in  a  body,  even 
where  such  withdrawal  involves  a  breach 
of  contract,  yet  they  have  very  generally 
condemned  those  combinations  usually 
termed  'boycotts,'  which  are  formed  for  the 
purpose  of  interfering,  otherwise  than  by 
lawful  competition,  with  the  business  affairs 
of  others,  and  depriving  them,  by  means  of 
threats  and  intimidation,  of  the  right  to 
conduct  the  business  in  which  they  happen 
to  be  engaged,  according  to  the  dictates  of 
their  own  judgments."  In  the  case  of 
Moores  v.  Bricklayers^  Union  "No.  I,  23 
Ohio  L.  J.  48,  it  appears  that  a  labor  union 
l)ecame  involved  in  some  controversy  with 
one  Parker  concerning  various  matters,  and, 
in  order  to  bring  Parker  to  their  terms,  the 
union  notified  materialmen  that  anyone  sell- 
ing to  him  would  be  boycotted.  Moores, 
plaintiff  in  the  action,  persisted  in  selling 
to  Parker  notwithstanding  this  notice,  and 
the  union  promptly  notified  all  of  Parker's 
customers  or  prospective  customers  that 
none  of  its  members  would  work  Moores's 
material,  thereby  causing  serious  damage  to 
the  business  of  Moores.  There  were  no  acts 
or  threats  of  violence  shown,  but  the  court 
held  that  the  acts  of  the  members 
of  the  union  amounted  to  an  unlaw- 
ful conspiracy,  and  a  recovery  against 
them  was  upheld.  While  the  question 
of  boycott  was  not  involved  in  the  case 
of  Ertz  V.  Produce  Exchange,  79  Minn.  140, 
48  L.  R.  A.  90,  79  Am.  St.  Rep.  433,  81  N. 
W.  737,  the  principles  of  the  law  applicable 
thereto  were  involved  and  discussed  by  the 
court.  It  was  there  held,  upon  facts  show- 
ing that  a  dealer  in  farm  pi  oduce  had  estab- 
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lished  a  profitable  business,  and  that  de- 
fendants had  conspired  to  induce  others  not 
to  deal  with  him,  it  not  appearing  that  their 
interference  with  his  business  was  to 
further  any  legitimate  interests  of  their 
own,  but  done  maliciously  to  injure  him, 
that  it  was  a  conspiracy  and  actionable. 
The  court  there  said :  "But  one  man  singly, 
or  any  number  of  men  jointly,  having  no 
legitimate  interest  to  protect,  may  not  law- 
fully ruin  the  business  of  another  by  ma- 
liciously inducing  his  patrons  and  third 
parties  not  to  deal  with  him."  The  decision 
in  that  case  is  in  line  with  the  authorities 
generally,  and  places  this  court  with  the 
weight  of  authority  in  holding  that  boycotts 
are  illegal.  Tlie  case  of  Bohn  Mfg.  Co.  v. 
Hollis,  54  Minn.  224,  sub  nam.  Bohn  Mfg. 
Co.  Y.  Northu)estem  Lumbermen's  Asso.  21 
L.  R.  A.  337,  40  Am.  St.  Rep.  319,  55  X. 
W.  1119,  is  not  here  in  point.  In  that  case 
certain  retail  dealers  in  lumber  agreed  with 
each  other  not  to  deal  with  wholesale  deal- 
ers who  sold  building  material  direct  to 
consumers  or  contractors.  It  appeared  that 
the  plaintiff  therein  had  sold  certain  ma- 
terial to  contractors,  and  the  defendants 
threatened  to  inform  all  members  of  the 
retail  association  of  the  fact,  and  plaintiff 
brought  that  action  to  restrain  them  from 
so  doing,  on  the  ground  that  it  was  a  con- 
spiracy to  injure  its  business.  The  court 
held  otherwise,  but  the  decision  is  clearly 
put  on  the  ground  that  the  action  of  the  re- 
tail dealers  was,  in  effect,  a  strike,  and  not 
restrainable  in  equity.  They  intended  only 
to  inform  members  of  their  association  of 
the  action  of  plaintiff  in  selling  direct  to 
the  contractors,  and  there  was  no  claim 
made  of  any  boycott,  as  in  the  case  at  bar. 

The  rule  on  this  subject  is  the  same  in 
England  as  in  this  country.  Temperton  v. 
RusseU  [1893]  1  Q.  B.  715.  A  careful  exam- 
ination of  the  English  cases  to  which  our 
attention  has  been  called,  and  of  others,  dis- 
closes that  Allen  v.  Flood  [1898]  A.  C.  I, 
17  English  Ruling  Cases,  284,  has  been  de- 
parted from  by  the  House  of  Lords,  and 
does  not  now  express  the  law  of  that  coun- 
try. Quinn  v.  Leathern,  70  L.  J.  P.  C.  N.  S. 
76.  Intimidation  and  coercion  are  essential 
elements  of  a  boycott.  It  must  appear  that 
the  means  used  are  threatening  and  intended 
to  overcome  the  will  of  others  and  compel 
them  to  do  or  refrain  from  doing  that  which 
they  would  or  would  not  otherwise  have 
done.  What  amounts  to  coercion,  intimida- 
tion, or  threats  of  injury,  must  necessarily 
depend  upon  the  facts  of  each  particular 
case.  Plant  v.  Woods,  176  Mass.  492,  51  L. 
R.  A.  339,  79  Am.  St.  Rep.  330,  57  N.  E. 
1011;  Sherry  v.  Perkins,  147  Mass.  212,  9 
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Am.  St.  Rep.  689,  17  N.  E.  307.  In  Barr  ▼. 
EM9ex  Trades  Council,  53  N.  J.  Eq.  101,  30 
Atl.  881,  it  was  said  that  "the  clear  weight 
of  authority  imdouhtedly  is  that  a  man  may 
be  intimidated  into  doing  or  refraining 
from  doing  [a  particular  act]  by  fear 
.  .  .  of  loss  of  life  or  injury  to  health 
or  limb;  and  the  extent  of  this  fear  need 
not  be  abject,  but  only  such  as  to  overcome 
his  judgment,  or  induce  him  not  to  do,  or  to 
do,  that  which  otherwise  he  would  have 
done  or  left  undone.''  Intimidation,  within 
the  meaning  of  the  law,  is  not  necessarily 
limited  to  threats  of  violence  to  person  or 
property.  A  combination  between  persons 
merely  to  regulate  their  own  conduct  and 
affairs  is  allowable,  and  a  lawful  combina- 
tion, though  others  may  be  indirectly  af- 
fected thereby;  but  a  combination  to  do  in- 
jurious acts,  expressly  directed  to  another 
by  way  of  intimidation  or  constraint,  either 
of  himself  or  of  persons  employed,  or  see- 
ing to  be  emlpoyed,  by  him,  is  outside  of  al- 
lowable competition,  and  unlawful.  Vege- 
ldi*n  V.  Guntner,  167  Mass.  97,  35  L.  R.  A. 
722,  67  Am.  St.  Rep.  443,  44  N.  E.  1077. 
The  interference  is  held  by  many  of  the 
authorities  unlawful  although  it  does  not 
affect  existing  contract  relations.  The 
wrongful  interference  with  one's  business 
and  prospective  customers  is  as  much  an 
infringement  of  his  rights  as  though  con- 
tractual relations  actually  existed  and  were 
interfered  with.  Jersey  Oity  Priniing  Co. 
V.  Caseidy,  63  N.  J.  £q.  759,  63  Atl.  230; 
Addison,  Torts,  7. 

In  restraining  boycotts,  the  authorities 
proceed  on  the  theory  that  they  are  unlaw- 
ful interferences  with  property  rights.  The 
Constitution  of  our  state  guarantees  liberty 
to  every  citizen,  and  a  certain  remedy  in  the 
laws  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  char- 
acter; and  the  rights  so  guaranteed  are 
.  fundamental,  and  can  be  taken  away  only 
by  the  law  of  the  land,  or  interfered  with, 
or  the  enjoyment  thereof  modified,  only  by 
lawful  regulations  adopted  as  necessary  for 
the  gmeral  public  welfare.  As  remarked  by 
Judge  Bradley  in  the  "Slaughter-Houae 
Caeee,"  16  Wall.  36,  21  L  ed.  394:  "For 
the  preservation,  exercise,  and  enjoyment  of 
these  rights,  the  individual  citizen,  as  a 
necessity,  must  be  left  free  to  adopt  such 
calling,  profession,  or  trade  as  may  seem 
to  him  most  conducive  to  his  welfare. 
.  .  .  This  right  to  choose  one  s  calling  is 
an  essential  part  of  that  liberty  which  it  is 
the  object  of  the  government  to  protect; 
and  a  calling,  when  chosen,  is  a  man's  prop- 
erty and  right.  Liberty  and  property  are 
not  protected  where  these  rights  are  arbi- 
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trarily  assailed."  A  person's  occupation  or 
calling,  by  means  of  which  he  earns  a  live- 
lihood and  endeavors  to  better  his  condition, 
and  to  provide  for  and  support  himself  and 
those  dependent  upon  him,  is  property  with- 
in the  meaning  of  the  law,  and  entitled  to 
protection  as  such;  and  as  conducted  by  the 
merchant,  by  the  capitalist,  by  the  con- 
tractor or  laborer,  is,  aside  from  the  goods, 
chattels,  money,  or  effects  employed  and 
used  in  connection  therewith,  property  in 
every  sense  of  the  word.  Labor  may  organ- 
ize, as  capital  does,  for  its  own  protection 
and  to  further  the  interests  of  the  laboring 
class.  They  may  strike,  and  persuade  and 
induce  others  to  join  them,  but  when  they  • 
resort  to  unlawful  means  to  cause  injury  to 
others  with  whom  they  have  no  relation, 
contractual  or  otherwise,  the  limit  per- 
mitted by  the  law  is  passed,  and  they  may  be 
restrained. 

It  follows  from  what  has  been  said  that 
the  learned  trial  court  was  justified  in  hold- 
ing that  defendants  were  guilty  of  a  boy- 
cott, and  ordering  the  issuance  of  a  tempo- 
rary injunction  restraining  them  therefrom. 
We  come,  then,  to  the  question  whether  the 
contention  of  defendants,  to  the  effect  that 
the  order  of  the  trial  court  is  too  broad 
and  restrains  acts  other  than  of  boycotting, 
is  well  taken.  The  order  of  the  court  is  as 
follows : 

"Said  injunction  shall  specifically  enjoin 
said  defendants  and  each  of  them,  their 
members,  agents,  and  employees,  from  in 
any  manner  interfering  wiUi  the  business  of 
plaintiffs  by  means  of  threats  or  intimida- 
tion, of  any  kind  or  nature,  directed  against 
the  customers  or  prospective  customers  of 
said  plaintiffs. 

"Said  injunction  shall  specifically  enjoin 
the  said  defendant  council  and  brotherhood, 
their  members,  agents,  and  employees,  and 
each  and  every  one  of  them,  from  interfering 
with  the  customers  or  prospective  customers 
of  plaintiffs  by  threats  of  any  kind  or  na- 
ture, and  particularly  from  notifying  such 
customers  or  prospective  customers  and 
patrons  of  plaintiffs  that  plaintiffs  are  un- 
fair. 

"Said  injunction  shall  specifically  enjoin 
said  defendant  council  and  brotherhood, 
their  members,  agents,  representatives,  and 
employees,  and  each  and  every  one  of  them, 
from  going  upon  the  premises  where  plain- 
tiffs are  engaged  or  employed,  for  the  pur- 
pose of  Interfering  with  the  business  of 
plaintiffs,  and,  pursuant  to  said  purpose, 
from  ordering  and  directing  or  notifying 
men  belonging  to  the  various  allied  unions 
to  desist  from  work  upon  said  premises  by 
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reason  of  the  fact  that  plaintiffs  are  em- 
ployed thereon." 

As  already  stated,  it  was  proper  for  the 
trial  court  to  enjoin  defendants  from  all 
aets  amounting  to  a  boycott,  and  the  ques- 
tion presented  is  whether  the  order  of  the 
trial  court  goes  bey<md  this  in  scope  and 
effect.  The  first  subdivision  of  the  order 
restrains  and  enjoins  defendants,  their  mem- 
bers and  agents,  from  in  any  manner  in- 
terfering with  the  business  of  plaintiffs  by 
means  of  threats  or  intimidation,  of  any 
kind,  directed  against  their  customers  or 
prospective  customers.  The  second  subdi- 
vision enjoins  them  from  interfering  with 
the  customers,  or  prospective  customers,  of 
plaintiffs,  by  threats  of  any  kind  or  nature, 
"and  particularly  from  notifying  suck  009- 
iomera  or  prospective  cuetomera  that  plain- 
tiffs are  unfair."  We  are  of  opinion  that 
neither  of  these  restraining  clauses,  except 
the  part  we  have  italicized,  goes  beyond  or 
restrains  defendants  from  acts  other  than 
boycotting,  and  they  were  therefore  proper. 
It  is  inmiaterial  whether  contract  relations 
actually  existed  between  plaintiffs  and  their 
customers  at  the  time,  for  it  would  be  just 
as  injurious  and  destructive  to  plaintiffs' 
business  to  prevent  them  by  such  means 
from  obtaining  customers  with  whom  they 
could  enter  into  contracts  as  to  interfere 
by  unlawful  threats  of  intimidaticm  and 
cause  existing  contract  relations  to  be 
broken.  It  is  plaintiffs'  business  as  a  whole 
that  the  law  protects,  and  not  some  particu- 
lar transaction  involved  therein.  If  a  noti- 
fication to  such  customers,  actual  or  pro- 
spective, that  plaintiffs  are  "unfair,"  por- 
tends injury  to  them  or  plaintiffs,  and  such 
as  to  bring  the  case  within  the  rule  against 
boycotting,  it  was  properly  made  a  part  of 
the  temporary  injunction.  Beck  v.  Railway 
Teamsters*  Protective  Union,  118  Mich.  407, 
42  L.  R.  A.  407,  74  Am.  St.  Rep.  421,  77 
N.  W.  13.  Whether  such  a  notification 
would  in  any  case  amount  to  a  threat  or  in- 
timidation must  be  determined  from  all  the 
facts  and  circumstances  of  each  particular 
case.  Such  notice  might  have  special  signifi- 
cance in  a  particular  case,  and  have  no 
meaning  in  another.  But  the  complaints 
before  us,  by  which  we  are  controlled  in  de- 
termining the  case,  there  being  no  finding 
other  than  in  effect  that  their  allegations 
are  true,  contain  no  allegations  that  the 
mere  notification  of  customers  that  plaintiffs 
are  "unfair"  has  any  special  significance, 
that  it  portended  injury,  or  was  intended 
as  a  threat  or  intimidation,  and  for  this 
reason  we  hold  that  the  court  below  was  not 
justified  in  making  this  an  element  of  the 
in  junctional  order.  In  other  respects  the 
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provisions  of  the  order  must  be  taken  to 
cover  and  include  acts  constituting  an  un- 
lawful conspiracy  or  boycott,  —  nothing 
further, — and  are  not  open  to  the  objections 
urged  against  them  by  defendants.  As  to  the 
third  subdivision,  we  are  of  opinion  that 
the  acts  there  attempted  to  be  restrained 
are  such  as  might  lawfully  be  oonomitted, 
and  are  not  subject  to  equitable  control.  It 
is  fair  to  the  trial  judge  to  say,  however, 
in  this  connection,  that  the  order  was  drawn 
by  plaintiffs'  attorney,  as  is  usual  in  such 
cases,  and  was  undoubtedly  adopted  by  him 
as  covering  only  the  case  made  by  the  com- 
plaints. But  it  goes  beyond  this,  and  re- 
strains acts  other  than  acts  constituting 
boycotting.  This  particular  provision  spe- 
cifically enjoins  defendants,  Uieir  members, 
agents,  and  representatives  from  going  upon 
the  premises  where  the  plaintiffs  are  em- 
ployed, for  the  purpose  of  ordering,  direct- 
ing, or  notifying  men  belonging  to  the  vari- 
ous allied  unions  to  desist  fr<mi  work  upon 
the  premises  by  reason  of  the  fact  thai 
plaintiffs  are  employed  thereon. 

The  authorities,  as  already  noted,  very 
generally  hold  that  a  strike  is  not  unlawful, 
that  members  of  labor  unions  may  sin^j 
or  in  a  body  quit  the  service  of  their  em- 
ployer, and,  for  the  purpose  of  strengthoi- 
ing  their  association,  may  persuade  and  in- 
duce others  in  the  same  occupation  to  join 
their  union,  and,  as  a  means  to  that  end, 
refuse  to  allow  their  members  to  work  in 
places  where  nonunion  labor  is  employed. 
18  Am.  A  Eng.  £nc.  Law,  2d  ed.  p.  84.  They 
may  refuse  to  have  any  sort  of  dealings 
with  an  employer  of  nonunion  labor,  singiy 
or  collectively;  they  may  persuade  and  in- 
duce their  members  to  join  them;  and  there 
would  seem  to  be  no  reason  why  they  should 
be  limited  as  to  the  place  where  they  may 
do  such  acts.  There  would  be  nothing 
wrongful  or  unlawful  in  their  going  upon 
the  premises  of  the  owner,  with  his  permit 
sion,  where  their  associates  were  engaged 
at  work,  for  the  purpose  of  notifying  or 
ordering  them  to  desist  from  work  thereon, 
unless,  perhs^s,  their  conduct  in  that  respect 
be  so  persistent  and  annoying  to  the  owner 
of  the  premises  or  contractor  as  to  consti- 
tute a  nuisance.  It  is  clear,  upon  authority, 
that  this  particular  part  of  the  injunctions! 
order  goes  beyond  the  limits  of  the  law,  and 
cannot  be  sustained. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  modified  to  conform  to  the 
views  herein  expressed,  and,  as  so  modified, 
it  is  affirmed. 

Rehearing  denied*' 
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MISSOURI  SUPREME  COURT. 


GTATE  of  MiBBoari,  on  Information  of  Ed- 
ward C.  CROW,  Attorn^  General, 

V. 

ATCmSON,     TOPEKA,     A     SANTE     FB 
RAILWAY  COMPANY  et  al. 

(176  Mo.  687.) 

1«  Tlie  attorney  areneral  eaanot  main- 
tmtm     a     ano     -warranto     proceeding 

against  a  corporation  solely  for  the  vindica- 
tion of  private  rights  or  the  redress  of  pri- 
vate grievances. 

S.  The  pnblle  liaa  no  aneli  interest  In 
a.  ''reeonnlgrnment"  ehargre  made  by  a 
railroad  carrying  grain  into  a  city  for  moving 
the  grain  from  hold  tracks  to  places  of  deliv- 
ery, and  which  is  a  reasonable  sum  for  the 
service  rendered,  and  which  is  so  arranged  as 
to  be  paid  by  the  grain  dealers  or  other  rail- 
roads lu  case  the  grain  is  taken  ont  of  the 
possession  of  the  initial  carrier  for  further 
carriage  towards  destination,  as  will  entitle 
the  attorney  general  to  institute  quo  war- 
ranto proceedings  against  the  initial  carrier 
to  compel  its  abolition. 

8.  A  statute  reanirlngr  a  railroad  conft- 
pany  to  deliver  freigrltt  carried  by  it  up- 


on any  track  it  owns  or  can  use  does  not  de- 
prive it  of  the  right  to  make  a  charge  from  a 
"hold  track''  to  a  point  designated  after  the 
freight  reaches  the  hold  track. 

4.  A  nsagre  on  the  part  of  a  railroad 
eompany  to  deliver  freigrbt  from  a  hold 
track  to  a  point  of  final  destination  within 
a  city  free  of  charge  does  not  impose  upon  it 
the  duty  of  continuing  to  do  so  which  can 
be  enforced  by  quo  warranto. 

5.  No  atate  liaa  any  rigrltt  to  forfeit 
the  franehises  of  a  railroad  eompany 
for  making  unlawful  charges  upon  traffic 
which  is  within  the  provisions  of  the  Inter- 
state Commerce  Law. 

6.  (^no  -warranto  -will  not  lie  to  prevent 
a  railroad  company  from  making  unlawful 
charges  for  services  rendered,  where  the  leg- 
islature has  made  ample  provision  for  the 
regulation  of  such  charges,  the  remedies  pro- 
vided by  the  statute  being  eaeiusive. 

(July  8,  1908.) 

APPLICATION  for  a  writ  of  quo  warran- 
to to  oust  defendants  of  the  privilege 
of  doing  buainesa  within  the  state.     Writ 
quashed. 
The  facts  are  stated  in  the  opinion. 


Mote. — Quo  ioarranto  agaiiMi  oorporaiiona  for 
making  iUegal  ohargea  in  the  courte  of  a«- 
thoriged  diMinets. 

I.  Scope,  761. 
II.  When  allowed,  761. 
IIL  Effect  of  ecfUtenoe  of  other  adequate  rem- 
edy, 762. 
IV.  Smtent  of  judgment  rendered,  7<M. 
V.  Oonclueione,  764. 

I.  Scope. 

The  right  to  the  remedy  of  quo  warranto  for 
an  incidental  or  exorbitant  charge  made  in 
the  course  of  an  authorized  business,  such  as 
waa  made  in  State  eat  rel.  Cbow  v.  Atchison, 
TopsKA  ft  Santa  Fe  B.  Co.>  is  the  question 
considered  In  this  note.  Instances  of  illegal 
charges  which  constitute  the  usurpation  of  a 
franchise  not  granted  are  not  included,  because, 
as  to  the  right  to  quo  warranto  in  such  cases, 
there  is   very   little  question. 

As  the  remedy  is  an  extraordinary  one,  be- 
longing to  the  state,  and  cannot  be  Invoked  in 
the  Interest  of  a  private  grievance,-— especially 
when  an  ordinary  action  for  the  redress  of  the 
wrong  is  available, — attempts  to  use  it  against 
corporations  making  an  incidental  or  exorbi- 
tant charge  or  fee  in  the  course  of  the  exer- 
cise of  corporate  rights  meet  with  some  diffi- 
culty. The  cases  reported  are  so  few  that  no 
general  rule  upon  the  point  has  yet  been  laid 
down,— each  case  apparently  being  decided  upon 
Its  merits  and  according  to  the  individual  views 
of  the  court. 

II.  When  allotoed. 

State  em  rel.  Little  v.  Regents  of  TJnlversity, 
55  Kan.  389,  29  L.  B.  A.  378,  40  Pac.  656,  was 
an  action  in  the  nature  of  quo  warranto  pros- 
ecuted in  the  name  of  the  state  on  the  relation 
of  the  attorney  general  against  the  regents  and 
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prhidpal  officers  of  the  state  university  to  oust 
them  from  the  exercise  of  the  power,  which  It 
was  alleged  they  had  usurped,  of  charging 
students  who  were  residents  of  the  state  a 
library  fee  of  $5  annually,  and  a  graduation  fee 
of  $5  and  of  excluding  those  who  failed  to  pay 
the  library  fee  from  the  use  of  the  books.  The 
ground  of  the  action  was  that  the  university 
was  a  corporation,  and  the  enforcing  of  the 
payment  of  such  fees  by  residents  of  the  state 
an  assumption  of  unwarranted  corporate  pow- 
ers since,  by  statute,  the  university  was  made 
free  to  all  residents  of  the  state.  The 
first  contention,  that  the  exercise  of  this 
assumed  power  could  not  be  inquired  in- 
to by  an  action  In  the  nature  of  quo  war- 
ranto for  the  reason  that  the  state  university 
was  not  a  corporation  within  the  meaning  of 
the  statute  conferring  the  remedy,  but  only  a 
quasi  corporation,  was  not  sustained  by  the 
court,  it  being  held  that  the  act  creating  the 
board  of  regents  of  the  university  made  it  such 
a  corporation  as  would  be  restrained  within  the 
bounds  of  its  lawful  authority  by  the  exercise 
of  the  original  Jurisdiction  of  the  supreme  court 
in  quo  warranto.  A  further  objection  was 
made  to  the  prosecution  of  the  action  in  the 
name  of  the  state  on  the  ground  that  the  impo- 
sition of  a  library  fee  was  in  the  nature  of 
levying  a  tax ;  that  it  affected,  not  the  state, 
but  the  individual  students,  who  had  an  ade- 
quate remedy,  if  the  tax  were  unlawful,  by  in- 
junction, and  that  the  attorney  general  could 
not  use  the  name  of  the  state  merely  for  the 
purpose  of  protecting  their  private  interests; 
but  the  court  refused  to  regard  the  fee  imposed 
as  a  tax  within  the  ordinary  meaning  of  the 
term,  and  held  that,  whether  or  not  the  stu- 
dents were  so  united  in  interests  that  they 
could  Join  in  an  action  to  restrain  the  collec- 
tion of  the  fee,  the  conduct  of  the  university 
being  a  matter  of  state  concern,  and  the  legis- 
lature having  undertaken  to  open  the  way  of 
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JULT, 


Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, Frank  Haseniiaii»  and  Adiel  Sher- 
wood* for  relator: 

Quo  warranto  will  generally  reach  acts 
forbidden  by  law,— common,  constitutional, 
and  statutory. 

Bank  of  Vincennes  v.  State,  1  Blackf.  267, 
12  Am.  Dec.  234;  Lumbard  v.  Steams,  4 
Cush.  60;  Atty.  Gen,  v.  Petersburg  d  R,  R. 
Co,  28  N.  C.  («  Ired.  L.)  456;  People  ex  rel. 
Bishop  y.  Kingston  A  U,  Tump.  Road  Co, 
23  Wend.  193,  35  Am.  Dec.  551;  People  v. 
Waterford  d  8.  Tump.  Co.  2  Keyes,  327; 
State  ▼.  JJazelion  d  L.  R.  Co.  40  Ohio  St. 
504;  People  ex  rel,  Atty.  Oen.  v.  Kankakee 
River  Improv.  Co,  103  III.  491;  People  ex 
rel.  M'Kinoh  v.  Bristol  d  R.  Tump.  Road, 
23  Wend.  222;  Distilling  d  Cattle  Feeding 


Co.  y.  People,  156  111.  448,  47  Am.  St.  Rep. 
200,  41  N.  E.  188;  Nester  r.  Continental 
Brewing  Co.  161  Pa.  473,  24  L.  R.  A.  247, 
41  Am.  Pt.  Rep.  804,  29  Atl.  102;  People  y. 
Milk  Exchange,  145  N.  Y.  267,  27  L.  R.  A. 
437,  45  Am.  St.  Rep.  009,  39  N.  £.  1062; 
L^^ofis  d  B.  P.  Toll  Road  Co,  ▼.  People,  29 
Colo.  434,  68  Pac  275;  Com,  ex  rel  Hensel 
V.  Sturtevant,  182  Pa.  323,  37  Atl.  916; 
State  ex  rel.  Kansas  City  y.  East  Fifth  Street 
R.  Co.  140  Mo.  539,  38  L.  R.  A.  218,  62 
Am.  St.  Rep.  742,  41  S.  W.  955;  People  es 
rel,  Atty,  Oen.  y.  Utioa  Ins.  Co,  15  Johns. 
358,  8  Am.  Dec  243;  Com.  ex  rel,  Atty.  Gtn. 
y.  Northeastern  Elev.  R.  Co.  161  Pa.  409, 
29  Atl.  112. 

It  is  no  answer  in  a  quo  warranto  pro- 
ceeding: brought  by  a  state  that  individuals 


higher  edncatlon  to  the  poorest  of  the  youth  of 
the  state,  that  whenever  a  board  of  regents 
placed  an  unwarranted  obstacle  in  the  way  of 
the  accomplishment  of  that  end  they  affected 
and  opposed  the  public  interest  so  as  to  war- 
rant an  action  against  them  in  the  nature  of 
quo  warranto.  Judgment  was  rendered  ousting 
the  regents  from  the  imposition  of  the  fee  com- 
plained of. 

In  an  action  of  quo  warranto  brought  under 
a  statute  authorizing  such  an  action  against 
a  corporation  "when  it  has  misused  a  franchise, 
privilege,  or  right  conferred  upon  it  by  law.  or 
has  exercised  a  franchise,  privilege,  or  right  in 
contravention  of  law,*'  the  petition  charged, 
among  other  things,  that  the  railroad  company 
had  discriminated  in  its  rates  of  freight  In 
favor  of  certain  refiners  by  charging  for  ship- 
ping oil  in  tank  cars  a  lower  rate  of  freight 
than  it  charged  for  shipping  the  same  in  bar- 
rels in  carload  lots;  and  a  Judgment  was  ren- 
dered ousting  defendants  from  so  doing.  State 
e»  rel.  Kohler  v.  Cincinnati,  W.  &  B.  R.  Co.  47 
Ohio  St.  130,  7  L.  R.  A.  319,  23  N.  E.  928.  The 
doctrine  of  State  f»  rel.  Crow  v.  Atchison, 
TOPEKA  &  Santa  Fe  R.  Co.  that  "no  state  has 
any  right  to  forfeit  the  franchises  of  a  rail- 
road company  for  making  unlawful  charges  up- 
on traffic  which  is  within  the  provisions  of  the 
Interstate  Commerce  Law,"  may  be  distin- 
guished from  this  decision,  which,  according  to 
the  headnote  as  reported  in  7  L.  R.  A.  319, 
holds  that  "where  a  railroad  company  incor- 
porated under  the  laws  of  this  state  misuses  a 
franchise,  privilege,  or  right  conferred  upon  it, 
or  claims  the  right  to  exercise,  or  has  exercised, 
'a  franchise,  privilege,  or  right  in  contravention 
of  law,'  this  court  has  Jurisdiction  to  inquire 
Into  and  correct  the  mischief,  though  the  cor- 
poration may  be  engaged  In  interstate  com- 
merce, and  the  misuser  or  usurpation  to  -be 
corrected  relate  to  and  concern  that  traffic," — 
by  the  fact  that  in  the  former  decision  the  cor- 
poration was  not  a  creation  of  the  state  pro- 
ceeding against  it  by  quo  warranto,  while  in 
this  cfti^e  the  ground  of  the  holding  was  that 
the  state,  having  created  the  corporation,  might 
oust  it  from  the  wrongful  exercise  of  its  pow- 
ers, and  that  such  discrimination  in  its  freight 
rates,  even  when  exercised  to  secure  custom, 
tended  to  create  a  monopoly,  and  was  a  wrong- 
ful exercise  of  ite  franchise  by  the  railroad 
company. 

The  petition  in  State  ex  rel.  Sheets  v.  Toledo 
R.  &  IJgbt  Co.  23  Ohio  C  C.  603,  alleged, 
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among  other  grounds,  that  the  defendant,  which 
had  purchased  the  railway  property  and  inn- 
chises  from  the  original  grantee,  charged  a 
higher  rate  of  fare  than  the  franchise  originally 
gi'anted  by  the  city  of  Toledo  in  conformity 
with  a  state  statute  allowed.  Upon  demurrer 
to  the  petition,  it  was  argued  that  the  subject- 
matter  of  the  suit  was  founded  on  the  contract 
with  the  city,  and  not  on  franchise;  but  the 
court  held  that  the  fact  that  the  city,  or  in- 
dividuals, might  have  a  remedy  by  actions  cs 
contractu  or  otherwise,  and  could  not  proceed 
by  quo  warranto,  afforded  no  obstacle  to  the 
state's  availing  itself  of  this  extraordinary  rem- 
edy for  the  advantage  of  the  general  public 
since  the  city,  In  granting  the  franchise,  acted 
as  the  agent  of  the  state,  and  for  the  whole 
public,  so  that  the  state  could  interfere  when 
conditions  in  which  the  public  were  Interested 
were  not  compiled  with,  and  that  quo  warranto 
was  the  proper  form  of  proceeding  to  reach  the 
end  aimed  at 

A  motion  to  quash  a  writ  of  qno  warranto  Is- 
sued to  obtain  a  forfeiture  of  the  charter  of  a 
bank  which  had  repeatedly  discounted  promie- 
sory  notes  at  usurious  rates  of  interest  in  viola- 
tion of  Its  charter  was  overruled  In  Com.  t. 
Commercial  Bank,  28  Pa.  383,  on  the  ground 
that  such  a  wilful  misuser  in  regard  to  matters 
which  were  of  the  essence  of  the  contract  be- 
tween the  corporation  and  the  state  consti- 
tuted a  just  ground  of  forfeiture. 

III.  Effect  of  ewiatence  of  other  adequate  ras- 
edy. 

The  doctrine  of  the  text-books,  that  qno  war- 
nato  will  not  He  for  the  redress  of  private 
grievances,— especially  when  an  ordinary  reme- 
dy for  the  redress  of  the  wrong  is  available^— 
is  undoubtedly  true;  but  hi  the  few  instances 
where  the  question  has  arisen  in  actions  against 
corporations-  for  making  Illegal  chargea  with 
the  exception  of  State  e»  rel.  Caow  v.  Atchi- 
son, ToPEKA  &  Santa  Fe  R.  Co.  It  has  been 
touched  upon  incidentally  rather  than  as  one 
of  the  main  points  in  the  case;  and  therefore 
the  above  decision  stands  as  the  strongest  au- 
thority upon  this  specific  point 

One  of  the  grounds  of  a  writ  of  quo  war- 
ranto in  Com.  V.  Allegheny  Bridge  Co.  20  Ps. 
185,  was  that  the  bridge  company,  which,  al- 
though allowed  certain  fixed  toll  rates  by  law. 
had  made  a  regulation  by  which  passengers 
could  pay  by  the  year  a  much  less  sum  than 
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aggrieved  have  another  remedy  by  private 
action. 

People  cm  reh  M'Kinch  t.  Bristol  d  R. 
Tump.  Hood,  23  Wend.  222;  Thompson  v. 
People,  23  W^d.  537 ;  People  ex  rel  Stew- 
wrt  V.  Young  Men's  Father  Matthew  Total 
Abstinence  Benev,  8oo.  No.  1,  41  Mich.  67,  1 
N.  W.  931;  Smith  v.  State,  21  Ark.  294; 
People  em  rel.  Atty.  Gen.  v.  Stanford,  77 
Cal.  360,  2  L.  R.  A.  92,  IS  Pac.  85,  19  Pac. 
093. 

Providing  a  penalty  for  the  doing  of  an 
act,  which  is  ground  of  forfeiture,  is  no 
answer  to  an  action  by  the  state,  unless  the 
statute  takes  away  the  remedy  in  quo  war- 
ranto, and  makes  the  penalty  exclusive. 

Commercial  Bank  v.  State,  6  Smedes  & 
H.  519,  45  Am.  Dec.  280. 


The  ancient  writ  of  quo  warranto  was  a 
civil  remedy  to  oust  a  corporation  from  its 
franchises  for  abuses  thereof,  or  for  viola- 
tion of  its  duty  to  the  public  under  its  char- 
ter or  grant  of  corporate  power. 

People  em  rel.  Atty.  Gen.  v.  Utioa  Ins.  Co, 
15  Johns.  358,  8  Am.  Dec.  243;  People  em 
rel.  'Atty.  Gen.  v.  River  Raisin,  R.  A  L.  E. 
R.  Co.  12  Mich.  389,  86  Am.  Dec.  64;  Ang.  & 
A.  Priv.  Corp.  S  734;  State  em  rel.  Circuit 
Attorney  v.  County  Ct.  51  Mo.  350,  11  Am. 
Rep.  454. 

It  may  be  maintained  in  the  name  of  the 
people  to  restrain  a  corporation  from  ex- 
ercising authority  not  possessed  by  it  under 
its  charter  or  by  law. 

People  V.  New  York,  32  Barb.  35 ;  Com.  ▼. 
Delaware  A  E.  Canal  Co.  43  Pa.  295;  Peo- 


their  tolls  would  amount  to  if  paid  by  the  trip, 
had  refused  to  allow  relator  to  pass  at  the 
commoted  rates  of  toll.  The  court  held  that, 
even  If  this  were  so,  the  relator  had  suffered 
no  legal  injury,  because  he  had  not  been 
obliged  to  pay  a  higher  rate  than  the  one  fixed 
by  law;  and' that,  If  the  injury  had  been  a  le- 
gal one,  even  then  he  was  not  entitled  to  a  for- 
feiture of  the  company's  charter  by  quo  war- 
ranto, but  that  the  appropriate  action  was  in 
his  own  name  for  the  damage  done,  because  the 
remedy  by  quo  warranto  was  not  allowed  where 
the  law  affords  a  private  remedy.  The  court 
detracts  from  the  force  of  this  holding,  how- 
ever, by  further  saying,  obiter,  that,  even  if 
more  toll  had  been  demanded  than  the  law  al- 
lowed,— the  penalty  was  by  fine,  and  not  by 
forfeiture  of  the  charter. 

In  Goddard  v.  Smlthett,  8  Gray,  116,  an  in- 
formation in  quo  warranto  was  filed  under  a 
statute  especially  providing  that  "any  person 
whose  private  right  or  interest  has  been  in- 
jured, or  is  put  in  hazard  by  the  exercise  by 
any  private  corporation,  or  any  persons  claim- 
ing to  be  a  private  corporation,  of  a  franchise 
or  privilege  not  conferred  by  law,  whether  such 
person  be  a  member  of  such  corporation  or  not, 
may  apply  to  the  supreme  judicial  court  for 
leave  to  file  an  information  in  the  nature  of  a 
qw>  warranto.**  The  information  was  filed  by 
a  member  of  a  religious  society  against  the 
vestrymen  thereof,  alleging,  among  other  things, 
the  taxing  of  pews  by  vestrymen  illegally  chos- 
en, and  was  disallowed,  even  under  the  statute 
above  referred  to,  on  the  ground,  In  part,  that 
the  wrong  complained  of  was  not  the  exercise  of 
a  franchise  or  privilege  not  conferred  by  law, 
bat  rather  was  the  Informal,  irregular,  or  per- 
haps illegal,  mode  in  which  the  business  of  the 
corporation  (if  it  was  a  corporation  within  the 
meaning  of  the  statute)  was  conducted;  and 
farther,  that  for  the  alleged  misconduct  the  ap- 
plicant had  an  adequate  and  complete  remedy ; 
that  upon  the  attempted  collection  of  the  al- 
leged illegal  pew  tax  he  could  pay  the  tax  un- 
der protest,  and  then,  upon  showing  it  to  be 
illegal,  could  recover  back  the  money  in  an  ac- 
tion at  law. 

In  Atty.  Gen.  v.  Salem,  103  Mass.  138,  the 
city  was  directed  by  statute  to  establish  such 
rates  for  the  use  of  water  as  would  provide  an- 
nually for  the  payment  of  the  interest,  and  at 
least  1  per  cent  of  the  principal  of  bonds  is- 
sued for  the  construction  of  the  waterworks; 
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but,  disregarding  those  provisions  of  law,  the 
city  established  merely  nominal  rates  with  the 
intent  practically  to  distribute  water  free,  and 
then  tax  the  property  of  the  inhabitants  to 
pay  the  interest  and  the  1  per  cent  of  the  prin- 
cipal. An  information  in  the  nature  of  quo 
warranto  was  brought  to  enjoin  the  city  from 
supplying  water  at  nominal  rates,  and  from 
taxing  the  inhabitants  to  pay  said  interest  and 
principal ;  but  the  court  held  that  quo  warranto 
would  not  lie  when  the  act  complained  of  was 
the  neglect  to  perform  a  duty  imposed  by  law 
in  the  exercise  of  a  legal  franchise,  and  not  the 
usurpation  of  a  franchise  not  granted;  since, 
upon  quo  warranto,  if  any  judgment  was  ren- 
dered, it  would  l)e  a  judgment  of  forfeiture  of, 
or  ouster  from,  the  whole  of  the  franchise, 
which,  in  this  instance,  was  not  desired.  And 
further,  the  court  said  that  the  grievance  com- 
plained of  was  not  a  public  wrong  in  which 
every  subject  of  the  state  was  Interested,  and 
could  not,  therefore,  be  redressed  by  a  public 
prosecution  or  proceeding. 

While  conceding  that  a  corporation  wilfully 
and  knowingly  taking  a  toll  not  due,  or  more 
than  It  ought,  under  pretense  of  its  cofporate 
powers,  incurs  a  forfeiture  of  Its  charter,  one 
of  the  judges,  in  a  dissenting  opinion  in  People 
em  rel.  Bishop  v.  Kingston  &  M.  Tump.  Road 
Co.  28  Wend.  193,  85  Am.  Dec.  551.  said  that 
he  was  not  prepared  to  admit  that  the  naked 
fact  of  taking  too  much  toll,  without  an  aver- 
ment that  the  company  acted  knowbigly, 
wrongfully,  or  in  breach  of  its  trust,  was  suf- 
ficient to  forfeit  the  charter,  although  the  com- 
pany, it  was  stated,  would  in  such  case  be  lia- 
ble, civUiter,  to  refund  the  money  Improperly 
exacted. 

But  the  fact  that  an  individual,  or  individu- 
als, aggrieved,  have  an  ordinary  adequate  rem- 
edy does  not  operate  to  prevent  the  staters  pro- 
ceeding by  quo  warranto  when  the  illegal 
charge  is  one  in  which  the  public  as  a  whole  is 
interested,  as  appears  from  several  decisions. 

It  was  argued  on  demurrer  to  the  petition 
In  State  ew  rel.  Sheets  v.  Toledo  R.  &  Light  Co. 
23  Ohio  C.  C.  603,  supra,  II.,  that  the  subject- 
matter  of  the  suit  was  founded  on  the  contract 
with  the  city,  and  not  on  franchise;  but  the 
court  held  that  the  fact  that  the  city,  or  in- 
dividuals, might  have  a  remedy  by  actions  e» 
contractu  or  otherwise  afforded  no  obstacle  to 
the  state's  availing  Itself  of  this  extraordinary 
remedy  for  the  advantage  of  the  general  public. 
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pie  tm  rel,  AUy,  Omi.  t.  Utioa  Int.  Co.  16 
Johns.  368,  8  Am.  Dec  243. 

The  information  in  the  nature  of  quo 
warranto  was  originally  a  criminal  proceed- 
ing. 

State  em  rel.  Hequemhourg  t.  Laiorenoe, 
38  Mo.  536;  State  ew  rel.  Braatoh  v.  Moores, 
56  Neb.  1,  76  N.  W.  530;  Rem  y.  Mareden,  3 
Burr.  1817. 

At  some  time  later  the  ancient  writ  of 
quo  warranto  was  superseded  hy  the  infor- 
mation in  the  nature  of  quo  warranto,  and 
after  that  time  was  rc^rded  as  a  civil  pro- 
ceeding carrying  with  it  the  power,  not  only 
to  adjudge  a  forfeiture  wholly  or  in  part, 
but  to  add  a  fine  by  way  of  penalty. 


3  B1.  Com.  263;  R£t  y.  Leigh,  4  Burr. 
2143;  People  ex  reL  Judson  v.  Thaeher,  55 
N.  Y.  528,  14  Am.  Rep.  312;  Rem  ▼.  Frvttctf, 
2  T.  R.  484;  Gunton  ▼.  Ingle,  4  Cianch  C 
C.  440,  Fed.  Cas.  No.  5,870;  State  em  rtL 
Fom  T.  Alt,  26  Mo.  App.  673;  State  ex  r^ 
Hequemhourg  v.  Lawrence,  38  Mow  535; 
State  em  rel.  Norton  v.  Lupton,  64  Mo.  415, 
27  Am.  Rep.  253;  State  em  rel.  BrtMon  t. 
Lingo,  26  Mo.  496;  State  ex  rel.  Meflhany  ▼. 
Stewart,  32  Mo.  370;  Ames  t.  Kaneae,  111 
U.  8.  449,  28  L.  ed.  482,  4  Sup.  Ct  Rep. 
437. 

The  information  is  now  the  proper  rem- 
edy where  a  corporation  has  forfeited  its 
charter,  or  where  a  de  facto  corporati<m  as- 


since  the  city,  in  granting  the  franchise,  acted 
as  the  ageut  of  the  state  and  for  the  whole  pub- 
lic, so  that  the  state  could  interfere  when  con- 
ditions in  which  the  pablic  were  interested 
were  not  complied  with;  and  that  quo  war- 
ranto was  the  proper  form  of  proceeding  to 
reach  the  end  aimed  at. 

So,  In  State  e»  rel.  Little  t.  Regents  of  Uni- 
versity, 55  Kan.  889,  20  L.  R.  A.  378,  40  Pac. 
656,  supra,  II.,  in  answer  to  the  contention 
that  Individual  students  had  an  adequate  rem- 
edy by  Injunction,  and  that  the  attorney  gen- 
eral could  not  use  the  name  of  the  state  merely 
for  the  purpose  of  protecting  their  private  in- 
terests, the  court  held  that,  whether  or  not  the 
students  were  so  united  in  interest  that  they 
could  Join  in  an  action  to  restrain  the  collection 
of  the  fee,  the  conduct  of  the  university  being 
a  matter  of  state  concern,  and  the  legislature 
having  undertaken  to  open  the  way  of  higher 
education  to  the  poorest  of  the  youth  of  the 
state,  that,  wheuever  the  board  of  regents 
placed  an  unwarranted  obstacle  in  the  way  of 
the  accomplishment  of  that  end,  they  affected 
and  oppofted  the  public  interest,  so  as  to  war- 
rant an  action  against  them  In  the  nature  of 
quo  warranto. 

An  information  in  the  nature  of  quo  war- 
ranto will  be  dismissed  If  other  proceedings  to 
obtain  relief  from  the  same  Illegal  charge  are 
being  prosecuted  at  the  same  time.  Atty.  Gen. 
V.  Chicago  &  N.  W.  R.  Co.  36  Wis.  426.  In 
this  case  it  appears  that  at  the  time  proceed- 
ings to  obtain  writs  of  injunction  to  restrain 
the  defendant  railroad  companies  from  ex- 
acting toils  for  the  carriage  of  passengers  or 
freight  In  excess  of  the  maximum  rates  estab- 
lished by  statutes  were  commenced  there  were 
pending  In  the  same  court  informations  In  the 
nature  of  quo  warranto  to  have  a  forfeiture  of 
the  railroad  companies'  charters  adjudged  for 
their  alleged  violations  of  the  same  act  in  ex- 
acting tolls  higher  than  were  therein  author- 
ized. It  was  held  that,  while  either  remedy 
was  proper,  the  attorney  general  could  not 
have  both  at  once,  but  must  elect ;  and  if  he 
proceeded  by  injunction,  which  the  court  in  an 
exhaustive  opinion  showed  was  a  more  desirable 
remedy  in  the  present  instance  than  the  harsher 
and  more  dangerous  experiment  of  forfeiture, 
that  he  must  dismiss  the  informations  in  quo 
warranto.  The  Judge  writing  the  opinion  in 
this  case  apparently  holds  the  view  that  quo 
warranto  may  not  be  had  merely  to  restrain  a 
corporation  from  the  imposition  of  illegal 
charges. — that  such  relief  may  be  obtained  only 
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by  injunction ;  and  that  the  only  use  to  which 
qno  warranto  may  be  put  is  to  punish  the  cor- 
poration by  penal  remedies,  or  to  forfeit  its 
charter. 

IV.  Swtent  of  fudgment  rendered. 

In  State  em  reL  Sheets  v.  Toledo  R.  Ik  Light 
Co.  28  Ohio  C.  C.  603,  supra,  II.,  in  regard  ts 
the  extent  of  the  relief  that  might  be  granted, 
it  was  said  that  the  court  need  go  no  farther 
than  would  be  necessary  to  require  the  company 
to  desist  from  charging  and  collecting  fares  la 
excess  of  the  original  maximum  rates. 

And  in  State  ee  rel.  Little  v.  Regents  of  Uni- 
versity, 56  Kan.  389,  29  L.  R.  A.  378.  40  Pac 
666,  iupra,  II.,  Judgment  was  rendered  merely 
ousting  the  regents  from  the  imposition  of  JLhe 
fee  in  question. 

Likewise,  in  State  ee  rel.  Kohler  v.  Cincin- 
nati, W.  ft  B.  R  Co.  47  Ohio  St.  130.  7  Ix  R.  A. 
819,  23  N.  B.  928,  supra,  IL,  Judlgment  was 
rendered  ousting  the  defendants  from  the  Il- 
legal discrimination  in  its  charges,  complataicd 
of. 

But  the  court,  in  Atty.  Gen.  v.  Chicago  k  M. 
W.  R.  Co.  35  Wis.  425,  supra.  III.,  is  apparent- 
ly of  the  opinion  that  injunction  is  the  proper 
remedy  to  restrain  the  imposition  of  an  illegal 
charge,  and  that  quo  warranto  may  be  used 
only  as  a  penal  remedy,  or  to  forfeit  a  fran- 
chise or  charter. 

v.  Conclusions. 

From  the  somewhat  uncertain  and  dissimilar 
doctrines  of  the  few  decisions  upon  the  point  in 
question,  it  is  difficult  to  evolve  any  well- 
defined  principles;  but  the  following  general 
statement  may,  perhaps,  be  Justified,  as  the 
rule  controlling  in  the  absence  of  any  specific 
regulation  by  state  statute:  Quo  warranto 
will  not  lie  against  a  corporation  making  an  il- 
legal charge,  in  the  interests  of  an  Individual 
Injured  thereby, — especially  when,  as  it  usnally 
does,  an  ordinary  private  remedy  exists;  hot. 
If  the  state  or  public  at  large  is  affected  hj 
the  imposition  of  the  illegal  charge  or  fee,  the 
fact  that  individuals  also  are  aggrieved,  and 
may  proceed  by  private  remedy,  presents  no  ob- 
stacle to  the  state's  availing  itself  of  the  ex- 
traordinary remedy  by  quo  warranto,  and,  ac- 
cording to  the  trend  of  the  modem  practice,  ob- 
taining a  Judgment  ousting  the  corporation 
"rom  the  imposition  of  the  charge  complahied 
if,  but  not  necessarily  extending  to  a  forfeitore 
and  selEure  of  its  entire  charter.  M.  If.  M. 
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innnM  to  exercise  corporate  powers  without 
authority. 

State  ex  reh  Walker  t.  Equitable  Loan 
d  Invest.  Aseo,  142  Mo.  325,  41  S.  W.  916. 

It  is  the  proper  remedy  to  test  the  right 
to  exercise  particular  franchises  not  with- 
in the  terms  of  the  charter,  and  to  oust  the 
corporation  therefrom. 

State  ex  rel  Atty,  Oen,  t.  Taylor,  25 
Ohio  St.  279;  People  ex  rel.  Longrese  v. 
Board  of  Education,  101  111.  308,  40  Am. 
Bep.  106;  State  ex  rel.  Little  v.  Regents  of 
University,  55  Kan.  389,  29  L.  R.  A.  378, 

40  Pac.  656;  State  ex  rel.  Vance  v.  Topeka, 
31  Kan.  454,  2  Pac  593;  People  v.  Geneva 
College,  6  Wend.  211;  People  ex  rel.  Stew- 
art T.  Young  Men's  Father  Matthew  Total 
Abstinence  Benev.  Soo.  No.  i,  41  Mich.  67, 
1  N.  W.  931;  State  ex  rel.  Richards  v.  Pitts- 
burgh, C.  O.  d  St.  L.  R.  Co.  53  Ohio  St.  190, 

41  N.  £.  205;  Com.  v.  Equitable  Beneficidl 
Asso.  137  Pa.  412,  18  Atl.  1112;  People  ▼. 
Rensselaer  d  S.  R.  Co.  15  Wend.  113,  30  Am. 
Dec  33 ;  Com.  ex  rel.  Atty.  Gen.  v.  Atlantic 
d  G.  W.  R.  Co.  63  Pa.  9;  Com.  v.  Cross  Cut 
R.  Co.  53  Pa.  62;  State  ex  rel.  Atty.  Gen.  v. 
Cincinnati  Gaslight  d  Coke  Co.  18  Ohio  St. 
262. 

Gross  ahuse  of  a  corporate  franchise  is 
a  cause  of  which  the  supreme  oourt  will  take 
jurisdiction. 

State  ex  rel.  Atty.  Gen.  t.  Milwaukee  L. 
S.  d  W.  R.  Co.  45  Wis.  585. 

At  common  law,  the  writ  of  quo  warranto 
waa  prosecuted  hy  the  King's  attorney  gen- 
eral at  the  suit  of  the  King,  without  any 
relation.  It  could  be  prosecuted  only  for 
the  King  in  this  manner,  he  being  alone  in- 
terested or  concerned  in  the  matter  to  be 
determined  by  it. 

State  T.  Ashley,  1  Ark.  304. 

The  original  writ  was  issued  out  of  chan- 
cery. There  were  three  distinct  classes  of 
informations  in  the  nature  of  quo  war- 
ranto. 

State  ex  rel.  Mcllhany  t.  Stewart,  32  Mo. 
379. 

Where  the  legislature  has  not  provided 
who  shall  determine  whether  quo  warranto 
shall  be  brought,  the  discretion  is  vested 
in  the  attorney  general. 

State  ex  rel.  Atty.  Gen.  v.  Gleason,  12 
Fla.  212;  State  ex  rel.  Harris  v.  McCann, 
88  Mo.  386;  State  ex  rel.  Weed  v.  Meek,  129 
Mo.  436,  31  S.  W.  913. 

When  the  right  to  an  office  or  franchise 
is  the  sole  point  in  controversy,  quo  war- 
ranto is  the  specific  legal  remedy. 

High,  £xtr.  Legal.  Rem.  3d  ed.  §  619. 

Though  other  legal  remedies  may  be  had, 
yet  the  existence  of  such  other  remedies  will 
not  necessarily  deprive  the  public  of  the 
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common-law  remedy  by  information  for  a 
misuser  of  a  corporate  franchise. 

High,  Extr.  Legal  Rem.  3d  ed.  §  651. 

Quo  warranto  lies  to  forfeit  the  exclusive 
feature  of  a  franchise. 

Com.  ex  rel.  Hensel  v.  Start evant,  182 
Pa.  323,  37  Atl.  916. 

Or  to  order  the  discontinuance  of  acts 
complained  of. 

State  ex  rel.  Atty.  Gen.  v.  People's  Mut. 
Ben.  Asso.  42  Ohio  St.  579. 

There  may  be  a  judgment  of  ouster  of  a 
particular  franchise,  and  not  of  the  whole 
charter. 

State  ex  rel.  Colbum  r.  Oberlin  Bldg,  d 
L.  Asso.  35  Ohio  St.  258;  Com.  t.  Delaware 
d  H.  Canal  Co.  43  Pa.  295. 

An  information  in  the  nature  of  a  quo 
warranto  against  a  private  corporation  is 
a  public  prosecution. 

Illinois  Midland  R.  Co.  v.  People,  84  III. 
426;  People  ex  rel.  Swigert  v.  Golden  Rule, 
114  111.  34,  28  N.  E.  383. 

It  is  of  legal,  not  equitable,  cognizance, 
and  the  issues  therein  are  strictly  legal. 

People  v.  Albany  d  S.  R.  Co.  57  N.  Y. 
161. 

It  is  a  civil  suit,  and  must  be  governed 
by  the  rules  applicable  thereto. 

State  ex  rel.  Brison  v.  Lingo,  26  Mo.  496. 

One  charged  with  having  usurped  powers 
and  franchises,  and  with  exercising  the 
same  Without  authority  of  law,  must  either 
justify  or  disclaim  the  allied  acts. 

Illinois  Midland  R.  Co.  v.  People,  84  111. 
426. 

Information  in  the  nature  of  quo  warran- 
to lies  in  all  cases  where  the  ancient  writ 
could  be  maintained. 

Lindsey  y.  Atty.  Gen.  33  Miss.  509;  Com, 
V.  Murray,  11  Serg.  &  R.  73,  14  Am.  Dec 
614. 

In  prosecution  of  the  right  to  inquire  into 
claims  to  any  office  or  franchise,  and  to  re- 
move the  parties  unless  they  can  show  a  com- 
plete legal  title  thereto,  the  attorney  gen- 
eral may,  of  his  own  authority,  and  with- 
out any  application  to  the  court  for  leave, 
exhibit  an  information  in  the  nature  of 
quo  warranto  to  compel  the  right  to  be 
shown. 

King  v.  Clarke,  1  East,  43;  King  v.  Trev- 
enen,  2  Barn.  &  Aid.  482. 

The  attorney  general  may  file  an  informa- 
tion against  a  body  corporate,  in  its  corpo- 
rate name,  compelling  it  to  show  by  what 
title  it  holds  a  franchise  alleged  to  be 
usurped. 

Le  Roy  v.  Cusacke,  2  Rolle  Rep.  115. 

The  general  rule  is  that  the  court  will 
not  extend  this  remedy  beyond  the  pre- 
scribed limits  of    the    old    writ,    and  that 
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oould  only  be  prosecuted  for  an  usurpation 
on  the  rights  or  prerogatives  of  the  Crown. 

Rew  V.  Shepherd,  4  T.  R.  381. 

The  statute  9  Anne  applies  only  to  cor- 
porate officers,  offices  and  franchises  of  a 
corporate  nature  in  corporate  places. 

Rex  V.  WiUiaiM,  1  Burr.  407. 

That  is,  individiials  usurping  corporate  of- 
fices or  franchises  in  corporate  places.  It 
does  not  extend  to  a  private  company. 

Sehyyn,  N.  P.  9th  ed.  1167. 

There  is  no  instance  of  quo  warranto  be- 
ing brought  but  by  and  in  the  name  of  the 
Attorney  General,  on  behalf  of  the  Crown. 

Rew  T.  Carmarthen,  2  Burr.  869,  1  W.  Bl. 
187. 

Whether  the  supposed  office  or  franchise 
has  any  legal  existence  or  not,  yet,  if  it  is 
known  to  the  law  generally,  and  a  person 
usurps  it,  quo  warranto  will  lie. 

Queen  v.  Thomas,  8  Ad.  A  El.  188. 

The  attorney  general  may  also  file  an  in- 
formation against  a  corporate  officer  to  com- 
pel him  to  show  by  what  title  he  exercises 
a  particular  franchise. 

Rex  V.  Hertford,  1  Salk.  374,  1  Ld.  Raym. 
426. 

In  such  case  the  attorney  general  acts  ex 
of/ioio  of  his  own  authority  and  at  his  own 
relation. 

Rex  V.  Ogden,  10  Bam.  &  C.  230;  State  ▼. 
Pateraon  d  H,  Tump,  Co,  21  N.  J.  L.  9. 

A  statement  that  it  was  done  by  request 
would  be  regarded  as  surplusage. 

Com,  V.  Fowler,  10  Mass.  290;  State  t. 
Paterson  d  U.  Turnp,  Co,  21  N.  J.  L.  9; 
People  V.  Qeneva  College,  5  Wend.  220. 

The  writ  of  quo  warranto  is  the  proper 
remedy  for  usurpation  of  a  franchise. 

Reynolds  v.  Daldicin,  1  La.  Ann.  162; 
State  v.  Ramos,  10  La.  Ann.  420. 

Ultra  vires  acts  are  grounds  for  direct 
proceedings  by  the  slate  for  judgment  of 
forfeiture. 

People  V.  Korth  River  Sugar  Ref,  Co,  121 
N.  Y.  682,  9  L.  R.  A.  33,  18  Am.  St.  Rep. 
843,  24  N.  E.  834;  State  ex  rel.  Golburn  v. 
Oherlin  Bldg,  d  L,  Asso.  35  Ohio  St.  258. 

For  a  neglect  or  abuse  of  its  franchise,  a 
corporation  may  forfeit  its  charter  as  for 
condition  broken,  or  for  breach  of  trust. 

Ang.  &  A.  Priv.  Corp.  S  774 ;  Com,  ex  rel. 
Atty.  Qen,  v.  Pittsburg  d  C.  R.  Co,  68  Pa. 
26 ;  Washington  d  B,  Turnp.  Road  v.  State, 
19  Md.  239;  Chesapeake  d  0.  Canal  Co.  v. 
Baltimore  d  O.  R,  Co.  4  Gill  &  J.  1;  Com.  v. 
Union  F.  d  M.  Ins.  Co.  6  Mass.  230,  4  Am. 
Dec.  60;  People  v.  Manhattan  Co.  9  Wend 
361;  People  ex  rel.  Bishop  v.  Kingston  d 
M.  Tump.  Road  Co,  23  Wend.  193,  35  Am. 
Dec  551;  People  v.  Bank  of  Washington  d 
Warren,  6  Cow.  211;  People  v.  Bank  of  Hud- 
son, 6  Cow.  217;  People  ex  rel.  Coon  v.  Ply- 
mouth PI,  Road  Co.  32  Mich.  248;  Com.  v. 
63  L.  R.  A. 


Commercial  Bank,  28  Pa.  383;  High,  Extr. 
Legal  Rem.  §  648;  2  Kyd,  Corp.  390,  395; 
5  Thomp.  Corp.  S  6707. 

The  state  may  impose,  as  a  condition  of 
the  grant,  and  also  of  its  continued  exer- 
cise, the  payment  of  a  specific  sum  each 
year,  or  prescribe  any  other  condition  of 
that  character;  and  the  franchises  can  be 
forfeited  for  condition  broken. 

Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305,  313,  36  L.  ed.  164,  168,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403;  Cov- 
ington d  C.  Bridge  Co.  v.  Kentucky,  154  U. 
S.  204,  210,  38  L.  ed.  962,  966,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Baltimore 
d  O.  R,  Co.  y.  Maryland,  21  Wall.  456.  22 
L.  ed.  678 ;  Raritan  d  D.  B.  R.  Co.  y.  Dela- 
ioare  d  R.  Canal  Co,  18  N.  J.  £q.  546; 
Camden  d  A.  R.  d  Transp.  Co.  y.  Briggs, 
22  N.  J.  L.  623;  State  y.  Sickmann,  65  Mo. 
App.  499;  State  ex  rel.  Kansas  City  y.  East 
Fifth  Street  R.  Co.  140  Mo.  539,  38  L.  R.  A. 
218,  62  Am.  St.  Rep.  742,  41  S.  W.  955. 

An  information  in  quo  warranto  may  be 
filed  to  oust  a  corporation  from  its  fran- 
chises for  an  ultra  vires  act  and  acts  which 
are  against  public  policy,  and  to  prevent  the 
abuse  of  corporate  power. 

State  ex  rel.  Watson  t.  Standard  Oil  Co. 
49  Ohio  St.  137,  15  L.  R.  A.  145,  34  Am.  St 
Rep.  641,  30  N.  E.  279;  State  ex  rel.  Atty. 
Qen.  y.  Milwaukee,  L.  S.  d  W.  R.  Co.  45 
Wis.  679;  People  ex  rel.  Weher  v.  Spring 
Valley,  129  111.  169,  21  N.  E.  843. 

When  a  Oiirporation  is  guilty  of  exercis- 
ing powers  not  authorized  by  charter,  the 
si^te  may  proceed  by  quo  warranto  to  obtain 
a  judgment  merely  ousting  it  from  the  fur- 
ther exercise  of  the  illegal  and  unauthorized 
powers. 

People  ex  rel.  Atty.  Qen.  y.  Uiioa  Ins.  Co. 
15  Johns.  358,  8  Am.  Dec  243;  Atty.  Gen. 
V.  Salem,  103  Mass.  138;  People  ex  rel.  Atty, 
Oen.  v.  River  Raisin  d  L.  E.  R.  Co.  12  Mich. 
389,  86  Am.  Dec.  64 ;  State  ex  rel.  Vance  v. 
Topeka,  31  Kan.  452,  2  Pac  593,  30  Kan. 
653,  2  Pac.  587;  State  ex  rel.  Strimple  v. 
Bingham,  14  Ohio  C.  C.  245;  State  ex  rel 
Ross  y.  Somerby,  42  Minn.  55,  43  N.  W.  689; 
People  y.  Rensselaer  d  S.  R.  Co.  15  Wend. 
113,  30  Am.  Dec.  33;  People  r.  Geneva  Col- 
lege, 5  Wend.  211;  State  ex  rel.  Walker  v. 
Equitable  Loan  d  Invest.  Asso.  142  Mo.  325, 
41  S.  W.  916. 

And  this  ouster  from  franchises  unlaw- 
fully assumed  does  not  affect  the  corpora- 
tion with  respect  to  its  proper  franchises. 

State  ex  rel.  Walker  v.  Equitable  Loan  d 
Invest.  Asso.  142  Mo.  341,  41  S.  W.  916; 
State  y.  Norwalk  d  D.  Turnp.  Co.  10  Conn. 
167:  Illinois  Midland  R.  Co.  v.  People,  84 
111.  426;  People  y.  Lake  Street  Elev.  R.  Co, 
54  111.  App.  348;  Danville  d  W.  L.  PI.  Road 
Co.  v.  State,  16  Ind.  456;  State  ex  rel.  Sny- 


1909L 


State,  Cbow  v.  Atchison,  T.  &  8.  F.  IL  Co. 


767 


der  T.  Portland  Natteral  Gas  d  Oil  Co.  153 
Ind.  483,  53  L.  R.  A.  413,  74  Am.  St.  Rep. 
314,  53  N.  E.  1060;  Atty.  Gen,  v.  Detroit 
Suburban  R,  Co.  96  Mich.  65,  55  N.  W.  562; 
People  T.  Rensselaer  d  8,  R.  Co.  15  Wend. 
113,  30  Am.  Dee.  33;  People  y.  Geneva  CoU 
leae,  5  Wend.  211;  State  v.  Dayton  Trao- 
tion  Co.  18  Ohio  G.  G.  490;  State  ess  rel. 
Richards  v.  Pittsburgh,  C.  C.  d  St.  L.  R. 
Co.  53  Ohio  St.  189,  41  N.  E.  205;  State  eat 
rel.  TVats(m  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  34  Am.  St.  Rep.  541, 
30  X.  E.  279;  Com.  ex  rel.  Hensel  ▼.  Sturte- 
vant,  182  Pa.  323,  37  Atl.  916;  Com.  v.  Dela- 
ware d  B.  Canal  Co.  43  Pa.  301;  State  ex 
rel.  Atty.  Gen.  t.  Portage  City  Water  Co. 
107  Wis.  441,  83  N.  W.  697;  People  ex  rel 
Moloney  v.  Pullman's  Palace  Car  Co.  175 
HI.  125,  51  N.  K.  664;  State  ex  rel.  Colbum 
T.  Oherlin  Bldg.  d  L.  Asso.  35  Ohio  St.  264 ; 
State  ex  rel.  Atty.  Gen.  r.  Central  Ohio  Mut. 
Relief  Asso.  29  Ohio  St.  399. 

A  railroad  cannot  take  toll  for  any  serv- 
ice rendered  by  it  except  by  authority  of 
law. 

People  ex  rel.  Atty.  Gen.  v.  Utioa  Ins.  Co. 
16  Johns.  358,  8  Am.  Dec.  243. 

The  right  to  collect  tolls  is  a  franchise 
triable  in  quo  warranta 

State  T.  Centreville  Bridge  Co.  18  Ala. 
678;  Chandler  v.  Montgomery  County,  31 
Ark.  25;  People  v.  Volcano  Canyon  Toll- 
Road  Co.  100  Gal.  87,  34  Pac.  522;  State  ▼. 
Nor^calk  d  D.  Tump.  Co.  10  Gonn.  166; 
Whelchel  r.  State,  76  Ga.  644 ;  Com.  v.  Lex- 
ington d  H.  Tump.  Road  Co.  6  B.  Mon.  398; 
State  Y.  Olcolt,  6  N.  H.  74;  State  v.  Bar- 
ron, 57  N.  H.  498;  People  y.  HilUdale  d  C. 
Tump.  Road,  23  Wend.  254;  Thompson  v. 
People,  23  Wend.  537;  People  ex  rel 
M'Kineh  v.  Bristol  d  R.  Tump.  Road,  23 
Wend.  193;  People  ex  rel.  Bishop  v.  King- 
ston d  M.  Tump.  Road  Co.  23  Wend.  222, 
35  Am.  Vec  551;  Pixley  t.  Roanoke  Nav. 
Co.  75  Va.  320. 

To  operate  ferries. 

Darnell  v.  State,  48  Ark.  321,  3  S.  W. 
365 ;  Young  v.  Harrison,  6  Ga.  130 ;  Com.  ex 
rel.  Hensel  y.  Sturtevant,  182  Pa.  323,  37 
Atl.  916. 

To  bnild  dams. 

Valentine  ex  rel.  Dudley  t.  Berrien 
Springs  Water  Power  Co.  128  Mich.  280,  87 
N.  W.  370;  Atty.  Gen.  v.  Blossom,  1  Wis. 
317;  State  y.  Brown,  33  Miss.  500;  State  y. 
Commercial  d  R.  Bank,  12  Smedes  &  M. 
276. 

To  use  streets  and  highways. 

People  ex  rel  Warfield  v.  Sutter  Street  R. 
Co.  117  Cal.  606,  49  Pac.  736;  State  ex  rel 
Kansas  Clly  v.  East  Fifth  Street  R.  Co. 
140  Mo.  539,  38  L.  R.  A.  218,  62  Am.  St. 
Rep.  742,  41  S.  W.  955;  State  ex  rel.  Atty. 
Gen.  Y.  Seattle  Gas  d  Electric  Co.  28  Wash. 
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488,  68  Pac.  946,  70  Pac.  114;  State  ex  rel 
Atty.  Gen.  v.  Portage  City  Water  Co.  107 
Wis.  441,  83  N.  W.  697;  State  y.  Milwaukee 
Gaslight  Co.  29  Wis.  454,  9  Am.  Rep.  598. 

Information  in  the  nature  of  quo  warranto 
may  be  maintained  by  the  state  through  the 
attorney  general  to  restrain  a  corporation 
from  exercising  a  particular  franchise, 
power,  or  authority,  not  possessed  by  it  un- 
der its  charter  or  governing  statute. 

People  Y.  New  York,  32  Barb.  35;  Com. 
V.  Delaware  d  H.  Canal  Co.  43  Pa.  295;  5 
Thomp.  Corp.  9  6807;  Thompson  v.  People, 
23  Wend.  537;  People  v.  Rensselaer  d  8.  R. 
Co.  15  Wend.  113,  30  Am.  Dec.  33;  People 
ex  rel  Atty.  Gen.  v.  Utica  Ins.  Co.  15  Johns. 
358,  8  Am.  Dec.  243;  State  ex  rel.  Crow  v. 
Lincoln  Trust  Co.  144  Mo.  562,  46  S.  W. 
593;  State  ex  rel  Kohler  v.  Cincinnati,  N. 
0.  d  T.  P.  R.  Co.  47  Ohio  St.  130,  7  L.  R.  A. 
319,  23  N.  E.  928;  State  ex  rel  Childs  v. 
Crow  Wing  County,  66  Minn.  519,  35  L.  R. 
A.  745,  68  N.  W.  767,  69  N.  W.  925,  73  N. 
W.  631;  State  ex  rel  Crow  ▼.  Fleming,  147 
Mo.  1,  44  S.  W.  758. 

Quo  warranto  is  frequently  used  for  the 
purpose  of  ousting  foreign  corporations  from 
exercising  their  franchises  in  another  state, 
and  is  held  to  be  a  proper  remedy. 

State  V.  Boston,  C.  d  M.  R.  Co.  26  Vt. 
433 ;  State  ex  rel  Clapp  v.  Fidelity  d  C.  Ins. 
Co.  39  Minn.  538,  41  N.  W.  108;  State  ex 
rel.  Atty.  Gen.  v.  Western  Mut.  L.  Ins.  Co. 
47  Ohio  St.  167,  8  L.  R.  A.  129,  24  N.  E. 
392 ;  State  ex  rel  Atty.  Gen.  v.  Fidelity  d  C. 
Ins.  Co.  49  Ohio  St.  440,  16  L.  R.  A.  611, 
34  Am.  St.  Rep.  573,  31  N.  E.  658;  State  ex 
rel.  Phillips  v.  Fidelity  d  C.  Co.  77  Iowa, 
648,  42  N.  W.  509. 

The  proceeding  must  be  instituted  by  the 
sovereign  on  the  information  of  the  attor- 
ney general,  and  when  filed  by  the  attorney 
general  ex  officio  he  exercises  his  own  dis- 
cretion, and,  without  leave  of  court,  has  the 
right  at  any  time  to  file  in  the  supreme 
court  an  information  in  the  nature  of  quo 
warranto. 

King  v.  Trevenen,  3  Bam.  &  Aid.  482; 
Com.  V.  Union  F.  d  M.  Ins.  Co.  5  Mass.  230, 
4  Am.  Dec.  50;  State  ▼.  Peterson  d  H. 
Tump.  Co.  21  N.  J.  L.  9;  State  v.  Douglas 
County  Road  Co.  10  Or.  198;  State  ex  rel 
Davis  V.  Smith,  32  Ind.  213;  People  v. 
Rensselaer  d  8.  R.  Co.  15  Wend.  113,  30  Am. 
Dec.  33;  State  ex  rel  Atty.  Gen.  v.  Vail, 
53  Mo.  97;  High,  Extr.  Legal  Rem.  S  707; 
Com.  ex  rel.  Atty.  Gen.  y.  Walter,  83  Pa. 
105,  24  Am.  Rep.  154 ;  Vanatta  v.  Delaware 
d  B.  B.  R.  Co.  38  N.  J.  L.  282. 

Where  the  information  is  properly  filed 
by  the  attorney  general  to  declare  a  public 
right,  and  the  intervention  of  a  private  re- 
lator 18  not  proper,  if  the  information  shows 
that  it  is  filed  on  the  relation  of  a  private 
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person  that  portion  will  be  rejected  as  sur- 
plusage. 

State  y.  DougUui  County  Road  Co.  10  Or. 
198;  People  y.  Geneva  College,  6  Wend.  211; 
State  y.  Charleston,  1  Mill  Const.  36;  Com, 
y, 'Fowler,  10  Mass.  290. 

Wheneyer  the  question  of  .usurpation  of  a 
franchise  by  a  corporation  affects  the  pub- 
lic generally,  and  not  a  priyate  person  in 
particular,  the  state  alone  can  act,  and 
through  its  attorney  general  or  other  prose- 
cuting officer. 

State  y.  Vinoennea  University,  5  Ind.  77; 
West  y.  Carolina  L.  Ins,  Co.  31  Ark.  476; 
Com.  y.  Allegheny  Bridge  Co.  20  Pa.  185; 
Murphy  y.  Farmers'  Bank,  20  Pa.  415;  Com. 
ex  rel.  Banning  y.  Philadelphia,  G.  d  N.  R. 
Co.  20  Pa.  518;  Com.  eco  rel.  McLaughlin 
y.  CUiley,  56  Pa.  270,  94  Am.  Dec  75;  State 
eso  rel.  Atty.  Gen.  y.  Vail,  53  Mo.  97;  State 
y.  Paterson  d  H.  Tump.  Co.  21  N.  J.  L.  9; 
Ang.  &  A.  Priy.  Corp.  S  777;  2  Morawetz, 
Priy.  Corp.  9  1015;  2  Kent,  Com.  312,  313. 

It  is  not  discretionary  with  the  attorney 
general  whether  to  tUe  an  information  or 
not. 

State  ew  rel.  Lannes  y.  Atty.  Gen.  30  La. 
Ann.  054. 

The  duty  of  the  attoi-ney  general  to  file  in- 
formations ew  officio  is  deriyed  from  the 
principles  of  the  common  law  wheneyer  a 
corporation  has  been  guilty  of  misuser  or 
nonuser,  or  illegally  exercises  franchises  not 
belonging  to  it,  just  as  it  is  the  duty  of  the 
law  of!ici*rs  of  the  state  to  prosecute  crime 
without  special  direction  therefor. 

State  y.  Southern  P.  R.  Co.  24  Tex.  80. 

The  information  niust  be  filed  against  the 
corporation. 

People  y.  Rensselaer  d  S.  R.  Co..  16  Wend. 
113,  30  Am.  Dec.  33. 

Wherever  the  information  is  filed  by  the 
state  on  the  relation  of  the  attorney  general, 
and  is  brought  against  a  corporation  in  its 
corporate  name  and  character,  the  proceed- 
ing is  a  public  prosecution. 

Atty.  Gen.  v.  Great  Northern  R.  Co.  6 
Jur.  N.  S.  1006;  Atty.  Gen.  y.  Chicago  d 
N.  W.  R.  Co.  35  Wis.  425;  Ware  y.  Re- 
gent's Canal  Co.  3  DeG.  &  J.  212;  Atty. 
Gen.  y.  Mid-Kent  R.  Co.  L.  R.  3  Ch.  100; 
High,  Extr.  Legal  Rem.  3d  ed.  §  654. 

It  is  only  necessary  for  the  information  to 
show  the  public  character  of  the  proceeding, 
and  to  charge  that  respondent  has  misused, 
or  not  used  its  franchises,  or  illegally  ex- 
ercised franchises  not  authorized  by  its 
charter  or  by  law. 

5  Thomp.  Corp.  9  6797. 

A  corporation  summoned  by  writ  of  quo 
warranto  to  answer  by  what  authority  it 
has  misused,  or  not  used,  franchises  grant- 
ed thereto,  or  has  illegally  exercised  fran- 
chises not  granted  thereto,  or  not  authorized 
63  L.  R.  A. 


by  law,  or  for  yiolation  of  its  public  duty, 
may  disclaim  or  justify  its  actiim  by  appro- 
priate plea. 

2  Selwyn,  N.  P.  7th  Am.  ed.  1177;  State 
y.  Harris,  3  Ark.  570,  36  Am.  Dec  460; 
State  y.  Brown,  33  Miss.  500;  Com.  y.  GiU, 
3  Whart.  228;  Clark  y.  People,  15  HI.  213; 
State  ew  rel.  Atty.  Gen.  y.  Jones,  16  Fla. 
306. 

Where  the  information  is  brought  to  oust 
a  corporation  of  franchises  neyer  granted, 
but  usurped,  the  respondent  must  either 
justify  or  disidaim. 

BuUer,  N.  P.  211  A;  State  ew  reL  MiUer 
y.  Utter,  14  N.  J.  L.  84;  State  r.  Harris, 
3  Ark.  570,  36  Am.  Dec  460;  IlUnois  Mid- 
land R.  Co.  Y.  People,  84  111.  426. 

The  burden  of  justification,  and  the  bur- 
den of  proof,  both  rest  upon  respondent. 

People  ew  rel.  Atty.  Gen.  y.  Utioa  Ins, 
Co.  15  Johns.  358,  8  Am.  Dec  243 ;  State  y. 
Harris,  3  Ark.  570,  36  Am.  Dec  460;  Ang. 
Jk  A.  Priy.  Corp.  9  756 ;  People  «p  reL  Jud- 
son  y.  Thacher,  55  N.  Y.  529,  14  Am.  Rep. 
312;  People  ew  rel.  Atty.  Gen.  y.  River  Rais- 
in d  L.  E.  R.  Co.  12  Mich.  395,  86  Am.  Dec 
64 ;  People  y.  Rensselaer  d  S.  R.  Co.  15 
Wend.  113,  30  Am.  Dec  83;  People  ew  r^ 
Cooney  y.  Peoria,  166  111.  517,  46  N.  B. 
1075;  People  ew  rel.  Lord  y.  Bruennemer, 
168  111.  482,  48  N.  E.  43. 

Judgm^t  of  ouster  is  equiyalent  to  the 
judgment  of  seizure  at  common  law,  and  is 
entered  wheneyer  the  corporation  usurps  a 
francliise  not  giyen  by  law  or  charter. 

5  Thomp.  Corp.  f  6806;  People  y.  Rens- 
selaer d  S.  R.  Co.  15  Wend.  113,  30  Am* 
Dec.  33. 

The  Missouri  Constitution  giyes  the  right 
to  issue  informations  in  the  nature  of  quo 
warranto.  The  information  has  supersed- 
ed the  ancient  writ  while  retaining  many  of 
its  old  characteristics. 

State  y.  Merry,  3  Mo.  278;  State  y.  Mo- 
Bride,  4  Mo.  303,  29  Am.  Dec  636;  State  t. 
St.  Louis  Perpetual  Marine  F.  d  L.  Ins.  Co. 
8  Mo.  330;  State  ew  rel  Walker  y.  Equitable 
Loan  d  Invest.  Asso.  142  Mo.  325,  41  S.  W. 
916;  State  ew  rel.  Mollhany  y.  Stewart,  32 
Mo.  382;  State  ew  rel.  Hequemhourg  y. 
Lawrence,  38  Mo.  535 ;  State  ew  reL  Bome- 
feld  y.  Kupferle,  44  Mo.  154,  100  Am.  Dec 
265. 

Our  courts  haye  adopted  the  English  con- 
struction and  practice,  which  authorizes  a 
judgment  of  ouster  and  a  fine,  but  only 
authorizes  a  judgment  for  relator  for  costs. 

State  ew  reU  Atty.  Gen.  y.  Vail,  53  Mo<. 
97. 

The  old  writ  was  a  ciyil  writ  at  the  suit 
of  the  Crown. 

State  ew  reL  Norton  y.  Lupton,  64  Mol 
415,  27  Am,  Rep.  253. 

The  proceeding  in  Missouri  is  a  ciyil  ao- 
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lion,  and  is  subject  to  the  rules  governing 
pleadings  in  civil  cases. 

State  e»  rel.  Hequemhourg  v.  Lavyrenee, 
38  Mo.  535;  State  ew  rel.  Atty.  Gei%.  v.  Vail, 
53  Mo.  97;  State  ew  rel.  Norton  v.  Lupton, 
64  Mo.  415,  27  Am.  Rep.  253;  State  eto  rel, 
Brison  ▼.  Lingo,  26  Mo.  496. 

Pleadings  in  quo  warranto  are  governed 
bj  the  principles  of  the  common  law. 

State  ew  reL  Ewing  t.  Totonaley,  56  Mo. 
107. 

A  proceeding  in  quo  warranto  may  be 
filed  bj  the  attorney  general  without  any  re- 
lator. 

State  ex  rel.  Walker  t.  Equitable  Loan 
d  Invest.  A880,  142  Mo.  325,  41  S.  W.  916. 

In  this  state  the  proceeding  has  always 
been  regarded  as  a  civil  remedy. 

State  ex  reU  Norton  T.  Lupton,  64  Mo. 
415,  27  Am.  Rep.  253;  State  ex  rel  Walker, 
V.  Equitable  Loan  d  Invest.  Asso.  142  Mo. 
33.5,  41  S.  W.  916;  State  ex  rel.  Atty.  Qen. 
V.  Vail,  53  Mo.  97;  State  ex  rel.  Hequem- 
hourg  Y.  Lawrenoe,  38  Mo.  535 ;  State  ex  rel. 
Mollhany  v.  Steu?art,  32  Mo.  379;  State  ex 
rel  Fox  v.  Alt,  26  Mo.  App.  673;  4  Bl.  Com. 
312;  Cole,  Informations,  172,  413;  Com.  v. 
Browne,  1  Serg.  &  R.  385 ;  Gommercial  Bank 
V.  State,  4  Smedes  &  M.  490;  2  Kyd,  Corp. 
439;  Bank  of  Vvnoennes  v.  State,  1  Blackf. 
272,-  Com.  V.  BWchett,  2  Va.  Cas.  51;  Rex 
V.  Francis,  2  T.  R.  484;  Ang.  k  A.  Priv. 
Corp.  686;  People  v.  Biohardson,  4  Cow. 
102. 

When  the  attorney  general  files  an  in- 
formation ex  offioio  for  a  writ  of  quo  war- 
ranto the  writ  goes  as  of  right. 

State  ex  rel  Bearing  v.  Berkeley,  140  Mo. 
184,  41  S.  W.  732;  State  ex  rel.  Atty.  Qen. 
▼.  Balcom,  71  Mo.  App.  27;  State  ex  rel 
Kansas  City  v.  East  Fifth  Street  R.  Co. 
140  Mo.  539,  38  L.  R.  A.  218,  62  Am.  St. 
Rep.  742,  41  S.  W.  955;  State  ex  rel  Mo- 
llhany T.  Stewart,  32  Mo.  379;  State  ex 
rel  Walkor  v.  Equitable  Loan  d  Invest. 
Asso.  142  Mo.  337,  41  S.  W.  916;  State  ex 
rel  Brawn  v.  MoMillan,  106  Mo.  153,  18  S. 
W.  784;  State  ex  rel.  Harrison  v.  Frazier, 
98  Mo.  426,  11  S.  W.  793;  State  ex  rel 
Boyd  V.  R4>se,  84  Mo.  198;  Tyree  v.  Bing- 
ham,  100  Mo.  451,  13  S.  W.  952;  State  v. 
Bt.  Louis  Perpetual  Marine,  F.  d  L.  Ins.  Co. 
8  Mo.  330. 

It  is  not  necessary  for  the  attorney  gen- 
eral to  insert  the  name  of  a  relator. 

State  ex  rel  Atty.  Oen.  v.  Vail,  53  Mo. 
97;  State  ex  rel.  Lee  v.  Jenkins,  25  Mo.  App. 
484;  State  ex  rel  Crow  v.  Firemeti^s  Fund 
Ins.  Co.  152  Mo.  1,  45  L.  R.  A.  363,  52  S.  W. 
595. 

The  burden  of  proof  rests  upon  respond- 
ent. 

5  Thomp^Corp.  9  6797;  State  ex  rel  Atty. 
Gen.  V.  Uogan,  163  Mo.  43,  63  S.  W.  378; 
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State  ex  rel.  Walker  v.  Powles,  136  Mo.  376, 
37  S.  W.  1124;  State  ex  rel  Harris  v.  Mo- 
Cawn,  88  Mo.  386,  13  Ma  App.  588;  State 
ex  rel  Ewing  v.  To%onsley,  56  Mo.  107. 

The  power  of  Congress  to. regulate  inter- 
state commerce  does  not  prevent  the  state 
from  enforcing  regulations  which  may  af- 
fect commence  between  the  states,  but  which 
prevent  combinations  and  conspiracies 
against  the  laws  of  the  state  and  the  forma- 
tion of  monopolies,  and  the  punishment  and 
prevention  of  acts  done  wholly  within  the 
state. 

Western  V.  Teleg.  Co.  v.  James^  162  U. 
S.  650,  41  L.  ed.  1105,  16  Sup.  Ct  Rep.  934; 
Chicago,  M.  d  St.  P.  R.  Co.  v.  Becker,  32 
Fed.  849;  Iowa  v.  Chicago,  M.  d  St.  P.  R. 
Co.  4  Inters.  Com.  Rep.  425,  33  Fed.  391; 
State  ex  rel  Lamar  v.  Jacksonville  Termin- 
al Co.  41  Fla.  377,  27  So.  225;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Ken- 
tucky d  I.  Bridge  Co.  v.  Louisville  d  N. 
R.  Co.  2  L.  R.  A.  289,  2  Inters.  Com.  Rep. 
357,  37  Fed.  567;  Sands  v.  Manistee  River 
Improv.  Co.  123  U.  S.  288,  295,  31  L.  ed. 
149,  151,  8  Sup.  Ct.  Rep.  113;  Keokuk 
Northern  Line  Packet  Co.  v.  Keokuk,  95 
U.  S.  80,  84,  85,  24  li.  ed.  377,  379,  380; 
Lindsay  d  P.  Co.  v.  Mullen,  176  U.  S.  126, 
146,  1.54,  44  L.  ed.  400,  408,  411,  20  Sup.  Ct. 
Rep.  325;  MoCann  v.  Eddy,  133  Mo.  59,  35 
L.  R.  A.  110,  33  S.  W.  71,  174  U.  S.  580, 
43  L.  ed.  1093,  19  Sup.  Ct  Rep.  766;Chi- 
cago,  M.  d  St.  P.  R.  Co.  v.  Solan,  169  U.  S. 
133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289; 
Bagg  v.  Wilmington,  C.  d  A.  R.  Co.  109  N. 
C.  279,  14  L.  R.  A.  596,  3  Inters.  Com.  Rep. 
803,  26  Am.  St.  Rep.  569,  14  S.  E.  79; 
Burlington,  C.  R.  d  N.  R.  Co.  v.  Dey,  82 
Iowa,  312,  12  L.  R.  A.  436,  3  Inters.  Com. 
Rep.  584,  31  Am.  St  Rep.  477,  48  N.  W.  98; 
Peoria  d  P.  U.  R.  Co.  v.  Chicago,  R.  I.  d  P. 
R.  Co.  109  111.  135,  50  Am.  Rep.  605;  Solan 
V.  Chicago,  M.  d  St.  P.  R.  Co.  95  Iowa,  260, 
28  L.  R.  A.  718,  58  Am.  St  Rep.  430, 63  N.  W. 
692;  Pearson  v.  International  Distillery,  72 
Iowa,  348,  34  N.  W.  1;  Graham  v.  Boston,  B. 
d  E.  R.  Co.  118  U.  S.  161,  168,  30  L.  ed.  196, 
201,  6  Sup.  Ct.  Rep.  1009;  Ohio  d  M.  R. 
Co.  V.  Wheeler,  1  Black,  286,  17  L.  ed.  130; 
Nashua  d  L.  R.  Corp.  v.  Boston  d  L.  R. 
Corp.  136  U.  S.  356,  34  L.  ed.  363,  10  Sup. 
Ct.  Rep.  1004;  Pacific  R.  Co.  v.  Missouri  P. 
R.  Co.  5  McCrary,  373,  23  Fed.  565;  Con- 
sumers' Gas  Trust  Co.  v.  Harless,  131  Ind. 
446,  15  L.  R.  A.  505,  29  N.  E.  1062;  Iron 
Mountain  R.  Co.  v.  Memphis,  37  C.  C.  A. 
410,  96  Fed.  113;  State  v.  Sickmann,  65 
Mo.  App.  499;  Pennsylvania  Co.  v.  State, 
142  Ind.  428,  41  N.  E.  937;  State  v.  Balti- 
more d  0.  R.  Co.  24  W.  Va.  783,  49  Am. 
Rop.  290;  Nashville  C.  d  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28; 
49 
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reason  of  the  fact  that  plaintiffs  are  em- 
ployed thereon." 

As  already  8ta4«d,  it  was  proper  for  the 
trial  court  to  enjoin  defendants  from  all 
acts  amounting  to  a  boycott,  and  the  ques- 
tion presented  is  whether  the  order  of  the 
trial  court  goes  hey<md  this  in  scope  and 
effect.  The  first  subdivisicm  of  the  order 
restrains  and  enjoins  defendants,  their  mem- 
bers and  agents,  from  in  any  manner  in- 
terfering with  the  business  of  plaintiffs  by 
means  of  threats  or  intimi^a-tion,  of  any 
kind,  directed  against  their  customers  or 
prospective  customers.  The  second  subdi- 
vision  enjoins  them  from  interfering  with 
the  customers,  or  prospective  customers,  of 
plaintiffs,  by  threats  of  any  kind  or  nature, 
''and  particularly  from  notifying  8tioh  ctu- 
iomers  or  prospective  customers  that  plain- 
tiffs are  unfair."  We  are  of  opinion  that 
neither  of  these  restraining  clauses,  except 
the  part  we  have  italicized,  goes  beyond  or 
restrains  defendants  from  acts  other  than 
boycotting,  and  they  were  therefore  proper. 
It  is  immaterial  whether  contract  relations 
actually  existed  between  plaintiffs  and  their 
customers  at  the  time,  for  it  would  be  just 
as  injurious  and  destructive  to  plaintiffs' 
business  to  prevent  them  by  such  means 
from  obtaining  customers  with  whom  they 
could  enter  into  contracts  as  to  interfere 
by  unlawful  threats  of  intimidation  and 
cause  existing  contract  relations  to  be 
broken.  It  is  plaintiffs'  business  as  a  whole 
that  the  law  protects,  and  not  some  particu- 
lar transaction  involved  therein.  If  a  noti- 
fication to  such  customers,  actual  or  pro- 
spective, that  plaintiffs  are  "unfair,"  por- 
tends injury  to  them  or  plaintiffs,  and  such 
as  to  bring  the  case  within  the  rule  against 
boycotting,  it  was  properly  made  a  part  of 
the  temporary  injunction.  Beck  v.  Railicay 
Teamsters*  Protective  Union,  118  Mich.  497, 
42  L.  R.  A.  407,  74  Am.  St.  Rep.  421,  77 
N.  W.  13.  Whether  such  a  notification 
would  in  any  case  amount  to  a  threat  or  in- 
timidation must  be  determined  from  all  the 
facts  and  circumstances  of  each  particular 
case.  Such  notice  might  have  special  signifi- 
cance in  a  particular  case,  and  have  no 
meaning  in  another.  But  the  complaints 
before  us,  by  which  we  are  controlled  in  de- 
termining the  case,  there  being  no  finding 
other  than  in  effect  that  their  allegations 
are  true,  contain  no  allegations  that  the 
mere  notification  of  customers  that  plaintiffs 
are  "unfair"  has  any  special  significance, 
that  it  portended  injury,  or  was  intended 
as  a  threat  or  intimidation,  and  for  this 
reason  we  hold  that  the  court  below  was  not 
ju&tilied  in  making  this  an  element  of  the 
in  junctional  order.  In  other  respects  the 
63  L.  R.  A. 


provisions  of  the  order  must  be  taken  to 
cover  and  include  acts  constituting  an  mi- 
lawful  conspiracy  or  boycott,  —  notiiing 
further, — and  are  not  open  to  the  objections 
urged  against  them  by  defendants.  As  to  the 
third  subdivision,  we  are  of  opinion  that 
the  acts  there  attempted  to  be  restrained 
are  such  as  might  lawfully  be  oommitted, 
and  are  not  subject  to  equitable  control.  It 
is  fair  to  the  trial  judge  to  say,  however, 
in  this  connection,  that  the  order  was  drawn 
by  plaintiffs'  attorney,  as  ia  usual  in  such 
cases,  and  was  undoubtedly  adopted  by  him 
as  covering  only  the  case  made  by  the  com- 
plaints. But  it  goes  beyond  this,  and  re- 
strains acts  other  than  acts  constituting 
boycotting.  This  particular  provision  spe- 
cifically enjoins  defendants,  their  memben, 
agents,  and  representatives  from  going  upon 
the  premises  where  the  plaintiffs  are  em- 
ployed, for  the  purpose  of  ordering,  direct- 
ing, or  notifying  men  belonging  to  the  vari- 
ous allied  unions  to  desist  from  work  upon 
the  premises  by  reason  of  the  fact  that 
plaintiffs  are  employed  thereon. 

The  authorities,  as  already  noted,  very 
generally  hold  that  a  strike  is  not  unlawful, 
that  members  of  labor  unions  may  smgly 
or  in  a  body  quit  the  service  of  their  an- 
ployer,  and,  for  the  purpose  of  strengthen- 
ing their  association,  may  persuade  and  in- 
duce others  in  the  same  occupation  to  join 
their  union,  and,  as  a  means  to  that  end, 
refuse  to  allow  their  members  to  work  in 
places  where  nonunion  labor  is  employed. 
18  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  84.  They 
may  refuse  to  have  any  sort  of  dealings 
with  an  employer  of  nonunion  labor,  singly 
or  collectively;  they  may  persuade  and  in- 
duce their  members  to  join  them ;  and  there 
would  seem  to  be  no  reason  why  they  should 
be  limited  as  to  the  place  where  they  may 
do  such  acts.  There  would  be  nothing 
wrongful  or  unlawful  in  their  going  upon 
the  premises  of  the  owner,  with  his  permit 
sion,  where  their  associates  were  engaged 
at  work,  for  the  purpose  of  notifying  or 
ordering  them  to  desist  from  work  thereon, 
unless,  perhaps,  their  conduct  in  that  respect 
be  so  persistent  and  annoying  to  the  owner 
of  the  premises  or  contractor  as  to  consti- 
tute a  nuisance.  It  is  dear,  upon  authority, 
that  this  particular  part  of  the  injunctional 
order  goes  beyond  the  limits  of  the  law,  and 
cannot  be  sustained. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  modified  to  conform  to  the 
views  herein  expressed,  and,  as  so  modified, 
it  is  affirmed. 

Rehearing  denied*' 
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MISSOURI  SUPREME  COURT. 


STATE  of  BiisBouri,  on  Information  of  Ed- 
ward C.  CROW,  Attorney  General, 

V, 

ATCfHISON,     TOPEKA,     k     8ANTE     FE 
RAILWAY  COMPANY  et  oi. 

(176  Ho.  687.) 

!•  Tbe  attorney  general  eannot  main- 
tala     a     4110     ^rarranto     proceeding 

against  a  corporation  solely  for  the  ylndlca- 
tlon  of  priyate  rights  or  the  redress  of  prl- 
▼ate  grieyances. 

S.  Tbe  public  baa  no  ancb  interest  in 
a  '^reconaifl^naent"  cbar^e  made  by  a 
railroad  carrying  grain  into  a  city  for  moying 
tbe  grain  from  hold  tracks  to  places  of  deliy- 
ery,  and  which  is  a  reasonable  sum  for  the 
■eryice  rendered,  and  which  is  so  arranged  as 
to  be  ps  id  by  the  grain  dealers  or  other  rail- 
roads in  case  the  grain  is  taken  ont  of  the 
possession  of  the  initial  carrier  for  further 
carriage  towards  destination,  as  will  entitle 
tbe  attorney  general  to  institute  quo  war- 
ranto proceedings  against  the  initial  carrier 
to  compel  its  abolition. 

S*  A  statnte  reanlrinv  a  railroad  eona- 
pany  to  deliver  freiffbt  carried  by  it  up- 


on any  track  it  owns  or  can  use  does  not  de- 
prive it  of  the  right  to  make  a  charge  from  a 
"hold  track*'  to  a  point  designated  after  the 
freight  reaches  the  hold  track. 

4.  A  vsaire  on  tbe  part  of  a  railroad 
company  to  deliver  freight  from  a  hold 
track  to  a  point  of  final  destination  within 
a  city  free  of  charge  does  not  impose  upon  it 
the  duty  of  continuing  to  do  so  which  can 
be  enforced  by  quo  warranto. 

5.  Ifo  state  baa  any  riffht  to  forfeit 
tbe  franeblses  of  a  railroad  conapany 
for  making  unlawful  charges  upon  traffic 
which  is  within  the  proyisions  of  the  Inter- 
state Commerce  Law. 

6.  C^no  warranto  yrill  not  lie  to  prevent 
a  railroad  company  from  making  unlawful 
charges  for  services  rendered,  where  the  leg- 
islature has  made  ample  proyislon  for  the 
regulation  of  such  charges,  the  remedies  pro- 
vided by  the  statute  being  exciusiye. 

(July  8,  1908.) 

APPLICATION  for  a  writ  of  quo  warran- 
to to  oust  defendants  of  the  privilege 
of  doing  business  within  the  state.     Writ 
qiMshed. 
The  facts  are  stated  in  the  opinion. 


Nora. — Quo  warranto  affain^t  oorporatUmt  for 
making  Ulegal  charges  in  the  course  of  au- 
thoriged  Jnurineee, 

I.  Scope,  761. 
II.  When  allowed,  761. 
IIL  Effect  of  eaietence  of  other  adequate  rem- 
edy, 762. 
IV.  Emtent  of  judgment  rendered,  764. 
V.  Oonclusione,  764. 

I.  Scope. 

The  right  to  the  remedy  of  quo  warranto  for 
an  incidental  or  exorbitant  charge  made  in 
the  course  of  an  authorised  business,  such  as 
waa  made  in  State  em  reh  Crow  y.  Atchisom, 
TOPKKA  ft  Santa  Fa  B.  Co.,  is  the  question 
considered  in  this  note.  Instances  of  illegal 
cliargos  which  constitute  the  usurpation  of  a 
franchise  not  granted  are  not  included,  because, 
as  to  the  right  to  quo  warranto  in  such  cases, 
there   is  yery   little  question. 

As  the  remedy  is  an  extraordinary  one,  be- 
longing to  the  state,  and  cannot  be  inyoked  in 
the  Interest  of  a  private  grievance, — especially 
when  an  ordinary  action  for  the  redress  of  the 
wrong  is  available, — attempts  to  use  it  against 
corporations  making  an  incidental  or  exorbi- 
tant charge  or  fee  in  the  course  of  the  exer- 
cise of  corporate  rights  meet  with  some  diffi- 
culty. The  cases  reported  are  so  few  that  no 
general  rule  upon  the  point  has  yet  been  laid 
down,— -each  case  apparently  being  decided  upon 
its  merits  and  according  to  the  individual  views 
of  the  court. 

II.  Whan  allowed. 

State  ew  rel.  Little  v.  Regents  of  University, 
65  Kan.  389,  29  L.  R.  A.  878,  40  Pac.  656,  was 
an  action  in  the  nature  of  quo  warranto  pros- 
ecuted in  the  name  of  the  state  on  the  relation 
of  the  attorney  general  against  the  regents  and 
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principal  officers  of  the  state  university  to  oust 
them  from  the  exercise  of  the  power,  which  it 
was  alleged  they  had  usurped,  of  charging 
students  who  were  residents  of  the  state  a 
library  fee  of  |5  annually,  and  a  graduation  fee 
of  |6  and  of  excluding  those  who  failed  to  pay 
the  library  fee  from  the  use  of  the  books.  The 
ground  of  the  action  was  that  the  university 
was  a  corporation,  and  the  enforcing  of  the 
payment  of  such  fees  by  residents  of  the  state 
an  assumption  of  unwarranted  corporate  pow- 
ers since,  by  statute,  the  university  was  made 
free  to  all  residents  of  the  state.  The 
first  contention,  that  the  exercise  of  this 
assumed  power  could  not  be  inquired  in- 
to by  an  action  In  the  nature  of  quo  war- 
ranto for  the  reason  that  the  state  university 
was  not  a  corporation  within  the  meaning  of 
the  statute  conferring  the  remedy,  but  only  a 
quasi  corporation,  was  not  sustained  by  the 
court,  it  being  held  that  the  act  creating  the 
board  of  regents  of  the  university  made  it  such 
a  corporation  as  would  be  restrained  within  the 
bounds  of  its  lawful  authority  by  the  exercise 
of  the  original  Jurisdiction  of  the  supreme  court 
in  quo  warranto.  A  further  objection  was 
made  to  the  prosecution  of  the  action  in  the 
name  of  the  state  on  the  ground  that  the  Impo- 
sition of  a  library  fee  was  in  the  nature  of 
levying  a  tax ;  that  it  affected,  not  the  state, 
but  the  individual  students,  who  had  an  ade- 
quate remedy,  if  the  tax  were  unlawful,  by  in- 
junction, and  that  the  attorney  general  could 
not  use  the  name  of  the  state  merely  for  the 
purpose  of  protecting  their  private  interests; 
but  the  court  refused  to  regard  the  fee  imposed 
as  a  tax  within  the  ordinary  meaning  of  the 
term,  and  held  that,  whether  or  not  the  stu- 
dents were  so  united  in  interests  that  they 
could  Join  in  an  action  to  restrain  the  collec- 
tion of  the  fee,  the  conduct  of  the  university 
being  a  matter  of  state  concern,  and  the  legis- 
lature having  undertaken  to  open  the  way  of 
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«.  Co.  V.  state,  72  Tex.  404,  1  L.  R.  A.  849, 
2  Inters.  Com.  Hep.  335,  13  Am.  St.  Rep. 
815,  10  S.  W.  81;  Tippecanoe  County  v. 
LoFayetic,  if.  d  B.  R.  Co,  60  Ind.  85;  State 
V.  Vanderhili,  37  Ohio  St.  590;  PennsyU 
vania  R.  Co.  v.  Com.  (Pa.)  4  Cent.  Rep.  495, 

7  Atl.  36S;  State  ew  rel.  Leeae  v.  Atchison 
4:  N.  R.  Co.  24  Neb.  143,  8  Am.  St.  Rep.  164, 
38  N.  W.  43;  Thouron  v.  Eaet  Tenneeaee,  V. 
d  Cf.  R.  Co.  (Tenn.  Ch.)  5  Ry.  A  Corp.  L. 
J.  77;  Morgan  v.  Donovan,  58  Ala.  241; 
People  V.  North  River  Sugar  Ref.  Co.  121 
N.  Y.  582,  9  L.  R.  A.  33,  18  Am.  St.  Rep. 
843,  24  N.  £.  834;  Cole  y.  Kalamazoo,  23 
Mich.  344,  9  Am.  Rep.  80;  Beator  v.  Wat- 
hen,  60  111.  138;  York  r.  Merritt,  77  N.  C. 
213;  Wight  v.  Rindskopf,  43  Wis.  344; 
Boicman  v.  Phillips,  41  Kan.  364,  3  L.  R.  A. 
631,  1?.  Am.  St.  Rep.  292,  21  Pac.  230;  Bell 
V.  Leggett,  7  N.  Y.  176;  People  ex  rel.  Pea- 
body  V.  Chicago  Gaa  Trust  Co.  130  111.  208, 

8  L.  R.  A.  497,  17  Am.  St.  Rep.  319,  22  N. 
E.  798;  Chicago  Qaslight  d  Coke  Co.  v. 
People^a  Gaslight  d  Coke  Co.  121  111.  530,  2 
Am.  St.  Rep.  124,  13  N.  E.  169;  Oibba  v. 
Consolidated  Qas  Co.  130  U.  S.  396,  32  L. 
ed.  979,  9  Sup.  Ct.  Rep.  563;  Franklin  Co. 
y.  Leioiaton  Inat.  for  Savings,  68  Me.  48,  28 
Am.  Rep.  9;  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  350,  38  Am.  Rep.  694; 
Mechanics*  d  Working  Men'a  Mut,  Sav. 
Bamk  v.  Meriden  Agency  Co.  24  Conn.  169; 
Bazlehurat  ▼.  Savannah,  O.  d  If.  A.  R.  Co. 
43  Ga.  13 ;  Oregon  R.  d  Nav.  Co.  v.  Oregoni- 
an  R.  Co.  130  U.  S.  1,  28,  32  L.  ed.  837,  842, 

9  Sup.  Ct.  Rop.  409:  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep. 
159;  Chappel  y.  Brocktoay,  21  Wend.  169; 
New  Tork  d  S.  Canal  Co.  y.  Fulton  Bank,  7 
Wend.  412;  Atlantic  d  O.  R.  Co.  y.  Georgia, 
98  U.  S.  359,  363,  25  L.  ed.  185,  187;  Lau- 
man  y.  Lebawm  Valley  R.  Co.  30  Pa.  42,  72 
Am.  Dee.  685;  State  ex  rel.  Wataon  v. 
Standard  Oil  Co.  49  Ohio  St.  137,  15  L.  R. 
A.  145,  34  Am.  St.  Rep.  541,  30  N.  £.  279; 
State  ex  rel.  Snyder  v.  Portland  Natural 
Gas  d  Oil  Co.  153  Ind.  483,  53  L.  R.  A.  413, 
74  Am.  St.  Rep.  314,  53  N.  E.  1089;  Bagg  v. 
Wilmington,  C.  d  A.  R.  Co.  109  Mo.  279,  14 
L.  R.  A.  596,  3  Inters.  Com.  Rep.  803,  26 
Am.  St.  Rep.  569,  14  S.  £.  79;  United  States 
V.  Northern  Securities  Co.  120  Fed.  721; 
Union  P.  R.  Co.  y.  Chicago,  R.  I.  d  P.  R. 
Co.  163  D.  S.  664,  685,  41  L.  ed.  265,  273, 
16  Sup.  Ct.  Rep.  1173;  Central  Transp.  Co. 
Y.  Pullma/n*s  Palace  Car  Co.  139  U.  S.  43, 
59,  60,  35  L.  ed.  63,  68,  69,  11  Sup.  Ct.  Rep. 
478;  Thomas  Y.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  h.  ed.  960;  Wiggins  Ferry  Co.  y. 
Chicago  d  A.  R.  Co.  128  Mo.  224,  27  S.  W. 
668.  30  S.  W.  430;  Chicago  d  N.  W.  R.  Co. 
Y.  People,  56  111.  365,  8  Am.  Rep.  690; 
Illinois  C.  R.  Co.  v.  People,  121  111.  304,  12 
N.  E.  670. 
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Messrs.  Edward  D.  Kenwa,  Robert 
Dvnlap,  Gardiner  Lathrop,  and  Saatnel 
W.  Moore  for  respondent. 

BnrKese,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  quo  warranto,  ei 
informatione  the  attorney  general,  against 
the  respondent,  the  Atchison,  Topeka,  & 
Santa  P4  Railway  Company,  a  railroad 
corporation  doing  business  in  this  state,  to 
oust  it  from  the  exercise  of  certain  rights, 
privileges,  and  franchises  alleged  to  be  il- 
legally exercised  by  it.  The  information 
alleges  that  the  respondent  is  a  corporation 
of  the  state  of  Kansas,  operating  lines  of 
railway  extending  through  the  territory  of 
Oklahoma  and  the  states  of  Color.:(lo, 
Kansas,  Nebraska,  and  Missouri,  to  Chicago, 
Illinois,  and  extending  west  and  south  from 
Kansas  City  to  San  Francisco,  Los  Angeles, 
and  San  Diego,  California,  and  the  Rio 
Grande  river;  that  it  has  no  authority  to 
do  an>'  business  in  Missouri,  except  as  a 
foreign  railroad  corporation,  having  com- 
plied with  its  laws  and  obtained  a  certifi- 
cate to  do  business  in  the  state;  that 
Kansas  City  is  a  market  city  for  grain  and 
grain  products,  with  large  mills  and  ele- 
vator facilities,  and,  being  located  on  the 
lines  of  many  railroads,  it  reaches  the  east- 
cm,  western,  northern,  and  southern  mar- 
kets; that  it  is  impoi-tant  to  the  people  of 
this  state  that  Ejinsas  City  be  maintained 
as  a  grain  market;  that  there  is  in  Kansas 
City  a  large  number  of  firms  or  companies, 
employing  a  large  number  of  men  and  hav- 
ing a  large  investment  of  capital  in  the  busi- 
ness of  dealing  in,  buying,  selling,  storing, 
and  handling  of  grain,  many  of  them  doing 
business  as  commission  merchants,  and  all 
ot  whom  have  made  their  investments  upon 
the  faith  of  the  course  of  business  herein- 
after stated;  that  Chicago  and  the  cities 
and  towns  upon  the  Mississippi  river  are 
strong  competitors  of  Kansas  City  for 
grain;  that  it  has  been  customary  to  ship 
grain  to  Kansas  City  in  car  and  train-load 
lots,  and  place  the  same  on  what  are  called 
"hold  tracks,", for  inspection,  barter,  and 
sale,  and  subsequent  directions  for  delivery 
in  the  city  of  its  destination;  that  on  the 
faith  of  such  universal  custom  and  usage 
large  numbers  of  the  citizens  of  this  state, 
and  especially  said  persons  at  Kansas  City, 
have  engaged  in  the  grain,  elevator,  milling, 
feed,  and  stock  business,  and  invested  large 
sums  of  money  therein;  .that  the  course  of 
business  has  been,  in  shipping  grain  to 
Kansas  City,  for  tlie  shippers  to  draw  drafts 
against  the  shipments  with  bills  of  lading 
attached,  with  the  right  to  the  consignee  to 
inspect  the  shipments  on  the  "hold  tracks" 
before  making  payment  of  such  drafts;  that 
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about  57,000  ears  of  grain  are  brought  into 
the  Kansas  City  market  and  placed  upon 
the  "hold  tracks"  in  the  course  of  a  year, 
of  which  about  67  per  cent  is  brought  in  by 
the  Santa  F6,  Missouri,  Pacific,  Rock  Island, 
and  Burlington  railway-  companies ;  that  up 
to  JuJy  28,  1902,  the  universal  custom  at 
Kansas  City  and  all  cities  west  of  the  Mis- 
sissippi river  had  not  only  been  to  place  the 
cars  upon  the  "hold  tracks,"  but  to  take 
them  from  thence  to  the  point  of  delivery 
in  said  city  designated  by  the  consignee, 
without  additional  charge  for  so  much  of 
the  carriage  as  passed  over  the  tracks  of  the 
initial  carrier  or  the  tracks  used  by  it; 
that  switching  charges  over  the  tracks  of 
connecting  lines  were  made^  averaging  $3 
per  car;  that  forty-eight  hours^  free  time 
for  inspection,  sale,  and  delivery  of  cars, 
after  arrival  on  "hold  tracks,"  is  allowed, 
a  charge  of  $1  per  day  per  car  being  there- 
after charged  for  deigiurrage ;  that  the  grain 
coming  to  Kansas  City  is  largely  sent  to 
elevators  for  cleaning  and  grading  and 
subsequent  sliipment  out;  that  there  are  a 
number  of  lines  of  railway,  of  which  Kansas 
City  is  the  western  terminus,  wliich  are  the 
competitors  of  respondent  and  the  other 
through  lines  above  mentioned  for  traffic  des- 
tined from  or  through  Kansas  City  to  east- 
em  and  southern  points,  and  such,  com- 
panies seek  to  carry  a  part  of  the  grain 
brought  into  Kansas  City  by  respondent  to 
points  east,  south,  and  north  of  Kansas 
City;  that  respondent  and  other  through 
lines  use  every  effort  and  endeavor  to  carry 
all  the  grain  brought  through  or  to  Kansas 
City  by  them  from  points  on  their  lines  to 
points  east,  north,  and  south  of  Kansas 
City;  that,  if  they  succeed,  competition  be- 
tween the  various  railroads  for  the  haul 
east,  north  and  south  of  Kansas  City  will 
be  destroyed,  which  competition  is  beneficial 
to  the  public;  that  the  Burlington,  Mis- 
souri Pacific,  Santa  F6,  and  Rock  Island 
railway  companies  are  the  only  companies 
having  lines  extending  from  the  west 
through  Kansas  City,  extending  east  there- 
of, and  reaching  the  Gulf  ports  and  the 
ports  upon  the  Great  Lakes;  that  said  four 
companies  have  adopted  the  practice  of  hav- 
ing large  elevators  constructed  on  their 
linea  in  the  heart  of  the  grain  producing 
country,  for  the  storage  of  grain,  for  tlie 
purpose  of  having  such  grain  carried  over 
their  lines  for  the  longest  possible  distance, 
and  to  said  Gulf  and  Lake  ports,  and  they 
seek  to  impose  a  •  reconsignment  charge  at 
Eanflas  City  of  a  sufficient  amount  to  deter 
producers  of  grain  from  shipping  the  same 
to  the  Kansas  City  market;  that  to  protect 
themselves  against  those  producers  and 
dealers  who  will  not  ship  over  the  lines  of 
•aid  four  eompanies  to  markets  east  and 
«^  L.  R.  A. 


south  of  Kansas  City,  said  companies  eon- 
spired  and  confederated  to  adopt  some  device 
or  scheme  in  the  way  of  an  unlawful  de- 
livery charge  for  delivery  at  said  Kansas 
City  from  the  "hold  tracks"  to  the  point  in 
Kansas  City,  Missouri,  designated  by  the  con- 
signee, which  would  enable  them  to  haul  out 
of  Kansas  City  practically  all  the  grain  des- 
tined east,  north,  and  south  thereof;  that 
such  scheme  is  oppressive  to  the  public,  a 
burden  to  the  Kansas  City  market,  inter- 
feres with  shipments  thereto,  and  places  the 
consumers,  merchants,  and  people  of  that 
city,  and  those  there  dealing  in  grain,  at  a 
disadvantage  in  attempting  to  compete  with 
the  eastern,  northern,  and  southern  mar- 
kets :  that  tlie  result  of  the  combination  and 
conspiracy  is  to  divert  grain  from  the  Kan- 
sas City  market,  which  legitimately  would 
flow  to  the  said  market,  or  pass  through  the 
same  for  sale  and  ultimate  disposition; 
that  said  grain  is  concentrated  at  western 
points  and  shipped  over  said  lines  to  points 
south,  east,  and  north  of  Kansas  City;  that 
the  device  and  scheme  so  adopted  was  this: 
That  said  four  through  lines  would  make 
an  extra  charge,  called  a  "reconsignment 
charge,"  of  $2  per  car  for  delivering  any 
car  of  grain  in  Kansas  City,  Missouri,  at 
any  connection  with  any  other  railroad,  or 
at  any  warehouse  or  mOl  or  elevator  or 
private  industry  therein,  in  addition  to  the 
switching  and  demurrage  charges  herein- 
before mentioned,  and  in  addition  to  the 
freight  charge  made  for  carrying  such  grain 
to  the  consignee  at  Kansas  City;  that  notice 
thereof  was  given,  making  said  charge  ef- 
fective on  the  28th  day  of  July,  1902;  that 
said  charge  is  ultimately  paid  by  the  pro- 
ducer, places  the  Elansas  City  market  at  a 
disadvantage  as  compared  with  other  con- 
centrating points  west  of  the  Mississippi 
river,  and  is  wholly  unwarranted  by  law; 
that  said  reconsignment  charge  is  absorbed 
or  refunded  if  grain  coming  into  Kansas 
City  over  one  of  said  four  lines  is  taken  out 
of  said  city*  east,  north,  or  south  upon  any 
of  the  other  of  said  four  lines,  but  not  if  it 
goes  out  over  any  other  line;  that  the  efTect 
of  said  absorption  or  refunding  of  said 
charge  is  to  create  a  monopoly  in  the  buy- 
ing, selling,  and  dealing  in  grain  in  favor 
of  those  who  can  and  will  ship  out  of 
Kansas  City  over  one  of  said  four  lines; 
that  the  scheme  and  plan  aforesaid  is  a  dis- 
crimination in  Kansas  City,  Missouri,  in 
charges  and  facilities  between  transportar 
tion  companies  and  individuals,  contrary  to 
the  laws  of  the  state  of  Missouri;  that  an 
exclusive  right  and  privilege  is  thereby  giv- 
en to  shippers  out  of  Kansas  City  over  said 
four  lines,  contrary  to  the  Constitu- 
tion and  laws  of  Missouri;  that  said 
shippers     have  an      unlawful     advantage 
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over  those  persons,  firms  and  corpora- 
tions who  do  not  so  ship,  and  who  are  en- 
gaged in  similar  business  under  similar 
circumstances  and  conditions  at  the  same 
place;  that  the  competition  of  other  rail- 
roads for  the  transportation  out  of  Kansas 
City  of  the  67  per  cent  of  the  grain  or 
grain  products  received  thereat  over  said 
four  lines  is  thereby  prevented;  that  said 
reconsignment  charge  constitutes  a  dis- 
crimination against  the  locality  of  Kansas 
City,  because  no  such  charge  is  made  upon 
grain  or  grain  products  transported  to  any 
other  city  in  the  state  and  afterwards  trans- 
ported therefrom;  that  under  the  laws  of 
the  state  it  is  the  duty  of  every  railroad 
company  to  deliver  grain  at  every  point 
designated  by  the  consignee  on  the  line  of 
such  road,  including  crossings  with  other 
lines,  without  discrimination;  tiutt  the  re- 
sult is  that  the  respondent  is  illegally 
charging  $2  on  each  car  of  grain  shipped  to 
Kansas  City,  Missouri,  for  delivering  the 
same  in  said  city  to  the  point  on  its  lines 
designated  by  the  consignee,  under  the  false 
and  fictitious  pretense  that  it  has  the  right 
to  place  the  car  upon  the  "hold  tracks," 
notify  the  'consignee  of  its  arrival  at  such 
point,  and  then,  when  he  designates  the 
place  of  delivery,  to  make  such  charge  for 
such  delivery,  by  calling  it  a  "reconsign- 
ment charge,"  and  then  refund  same  only 
to  the  shipper  or  consignee  who  will  ship 
from  Kansas  City,  Missouri,  over  their 
lines,  or  any  one  of  the  said  four  through 
lines,  a  like  amount  of  grain  or  grain  prod- 
ucts. The  defendant  *  filed  answer  and  re- 
turn to  the  information  in  which  are  raised 
both  issues  of  law  and  of  fact. 

The  issues  of  law,  upon  which  the  cause 
is  now  submitted,  are  as  follows:  (1) 
That  plaintiff  ought  not  to  have  or  main- 
tain its  aforesaid  action,  because  it  appears 
upon  the  face  of  said  information  that  the 
object  sought  thereunder  is  the  vindication 
of  purely  private  rights  and  the  redress  of 
private  grievances,  in  which  th€  public  has 
no  interest,  and  for  which  there  is  full  and 
adequate  remedy  both  at  law  and  in  equity, 
available  to  each  and  all  of  the  parties  inter- 
ested therein;  and  an  original  proceeding 
by  information  in  the  nature  of  quo  war- 
ranto is  not  a  proper  remedy  therefor,  and 
this  court  has  no  jurisdiction  over  said  mat- 
ters in  this  proceeding.  (2)  That  there  is 
no  usurpation  or  unlawful  exercise  of  any 
franchise,  right,  or  privil^e  set  out  in  said 
information,  and  no  sufficient  facts  stated 
therein  to  constitute  a  cause  of  action,  or 
to  entitle  informant  to  the  judgment 
prayed,  or  any  relief  whatever,  in  this  pro- 
ceedinjr.  (3)  That  there  is  no  unlawful 
exercise  of  any  rights,  privileges,  or  fran- 
chises shown  in  and  by  said  information, 
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which  this  court  has  authority  or  jurisdic- 
tion to  inquire  into  or  adjudicate  ooDcem- 
ing  in  this  proceeding. 

It  is  insisted  by  defendant  that  the  infor- 
mation shows  upon  its  face  that  it  is  prose- 
cuted solely  for  the  vindication  of  private 
rights  and  the  redress  of  private  grievances, 
in  which  the  public  has  no  interest,  and 
therefore  this  proceeding  cannot  be  main- 
tained. Upon  the  other  hand,  it  is  assert- 
ed that  there  is  nothing  in  the  information 
to  justify  such  claim,  but,  even  if  there  was, 
this  court  has  no  power  to  interfere  with 
the  determination  of  the  attorney  general, 
upon  an  information  of  this  character,  that 
public,  as  distinguished  from  the  private, 
interests  are  involved.  We  concede  that 
the  attorney  general  e»  offlcio  exercises  his 
own  discretion,  and  without  leave  of  court 
has  the  right  at  any  time  to  file  in  the  su- 
preme court  an  information  in  quo  warranto 
wherein  matters  of  public  interest  are  in- 
volved ;  but  that  he  cannot  maintain  such  s 
proceeding  solely  for  the  vindication  of 
private  rights  or  the  redress  of  private 
grievances,  in  which  the  public  has  no 
interest,  we  think  clear;  and,  if  these  facts 
appear  from  the  information,  they  may  be 
taken  advantage  of  by  return,  or  special 
plea  to  the  order  to  show  cause.  The  chief 
grounds  of  complaint  are  those  afiTecting  the 
rights  of  certain  grain  dealers  in  Kansas 
City,  and, certain  railroad  companies  whum 
termini  are  at  that  city,  who  deny  the  right 
of  defendant  to  make  a  particular  charge, 
called  a  "reconsignment  charge,"  on  grain 
and  grain  products  made  by  four  through 
lines  of  railroad,  for  a  service  actually  ren- 
dered after  delivering  the  grain  upon 
certain  tracks  known  as  **hold  tracks," 
which  said  ser^'ice  had  been  performed 
gratuitously  prior  to  July  28,  1902,  and 
which  said  charge  absorbed  or  was  refunded 
in  the  event  of  resliipment  out  of  said  city 
over  any  of  said  four  lines  of  road.  We 
are  unable  to  see  wherein  the  public  has 
any  interest  in  the  "reconsignment  chaig?," 
which  is  paid  solely  by  certain  grain  deal- 
ers and  railroads  whose  western  termini  ars 
at  Kansas  City  for  an  additional  service  not 
covered  by  the  freight  into  that  city,  and 
which  they  have  the  right  to  charge,  pro- 
vided it  be  nothing  more  than  what  is 
reasonable  for  the  services  rendered. 

In  Spelling  on  Injunctions  and  Other 
Extraordinary  Remedies,  2d  ed.  vol.  2,  S 
1773,  it  is  said:  "It  has  been  stoted  that 
quo  warranto  originated  as  a  prerogative 
remedy,  and  has  always  retained  the  char* 
acter  as  a  judicial  means  for  the  assertion 
of  sovereign  rights.  It  is.  and  always  was, 
a  mandate  issuing  from  or  at  the  instance 
of  the  sovereign  against  an  individual  or 
corporation,  requiring  him  or  it  to  show  quo 
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warrftnto — by  what  warrant  or  authority — 
an  office  or  franchise  is  claimed  or  exercised. 
That  feature  adlieres  to  it  in  all  cases,  even 
where  the  interest  of  the  relator  seems  to 
outweigh  any  public  interest  in  the  question 
at  issue,  as  where  it  is  resorted  to  to  test 
the  title  to  an  oiUce  between  two  claimants; 
for,  while  the  public  may  not  have  any 
interest  In  the  question  whether  A  or  B 
shall  perform  the  duties  and  enjoy  the 
emolument  of  a  public  office,  still  it  has  an 
interest  that  neither  A  nor  B  shall  usurp  a 
public  office.  And  the  same  reasoning  ap- 
plies where  title  to  an  office  in  a  private 
corporation  is  in  dispute,  since  such  contro- 
versy usually  involves  the  further  question 
of  whether  a  corporate  franchise  has  or  has 
not  been  usurped.  Hence  quo  warranto 
will  not  issue  merely  for  the  determination 
of  a  private  right,  wherein  the  whole  com- 
munity are  not  interested.  Parties  must 
be  their  own  judges  as  to  what  suits  they 
will  institute  to  have  their  private  rights 
determined,  and  these  must  be  tried  and  ad- 
judicated upon  their  own  merits,  where  no 
general  public  interests  are  affected.''  Later 
on,  in  8  1B30  of  the  same  volimie,  it  is  said: 
"The  people  of  the  state  have  no  power  to 
invoke  the  action  of  the  courts  of  justice  in 
this  form  for  the  redress  of  civil  wrongs 
sustained  by  some  citizens  at  the  hands  of 
others.  When  the  people  come  into  court 
in  the  name  and  right  of  sovereignty,  as 
plaintiffs  in  a  civil  action,  they  must  come 
upon  their  own  right  for  relief  to  which 
they  are  themselves  entitled.  It  is  not  suf- 
ficient for  them  to  show  that  wrong  has 
been  done  to  some  one.  The  wrong  must 
appear  to  be  done  to  the  public,  in  order  to 
support  an  action  by  the  people  for  redress. 
This  principle  has  been  applied  and  il- 
lustrated in  numerous  cases,  both  in  Eng- 
land and  the  United  States.  Thus,  where 
a  turnpike  company,  in  making  its  road 
through  private  lands,  had  failed  to  com- 
pensate the  owners  according  to  the  direc- 
tion of  the  art,  it  was  held  that  the  com- 
pany was  merely  a  trespasser,  and  that  the 
fact  that  the  public  was  in  no  way  interest- 
ed in  such  controversy  was  a  sufficient 
reason  for  not  granting  an  information  in 
the  nature  of  quo  warranto.  In  such  cases 
it  is  plain  that  entering  and  injuring  lands 
of  private  parties  is  neither  an  abuse  nor  an 
assiunption  of  corporate  power,  but  a  simple 
violation  of  private  right.  *  A  provision  of 
the  company's  charter,  requiring  it  to  do 
certain  things  before  entering  on  lands,  is 
inserted,  not  for  public,  but  for  private, 
security.  By  entering  without  complying, 
the  company  was  simply  guilty  of  a  tort,  as 

its  trespassing  agents  would  have  been  had 
no  charter  ever  been  granted." 

In  Beach  on  Private  Corporations,  v<)A.  1, 
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f  58,  it  is  said:  "Something  more  than  a 
nonuser,  accidental  negligence,  excess  of 
corporate  power,  ...  is  requisite  to 
constitute  a  cause  of  forfeiture.  There 
must  be  some  wilful  or  improper  act  or 
neglect,  such  as  to  work  or  threaten  a  sub- 
stantial injury  to  the  public,  or  actual  in- 
ability to  perform  some  corporate  obli- 
gation, or  an  entire  nonuser  of  its  powers 
and  privileges  for  such  a  time  as  to  create 
a  presumption  of  surrender.  The  transgres- 
sion must  not  be  merely  formal  or  inciden- 
tal, but  material  and  serious,  and  such  as 
to  harm  or  menace  the  public  welfare;  for 
the  state  does  not  concern  itself  with  the 
quarrels  of  private  litigants.  It  furnishes 
for  them  sufficient  courts  and  remedies,  but 
intervenes  as  a  party  only  where  some  pub- 
lic interest  requires  its  action.  Corpora- 
tions may,  and  often  do,  exceed  their  au- 
thority where  only  private  rights  are  affect- 
ed. When  these  are  adjusted,  all  mischief 
ends,  and  all  harm  is  averted." 

In  State  ex  rel.  Weed  v.  Meek,  129  Mo. 
436,  31  S.  W.  915,  the  court  says:  "The 
primary  and  fundamental  question  in  a  pro- 
ceeding by  quo  warranto  is  whether  the  de- 
fendant is  legally  entitled  to  hold  the  office, 
and  not  as  to  the  rights  of  any  person  who 
may  claim  it.** 

In  Ramsey  v.  Oarhart,  27  Ark.  12,  the  syl- 
labus is  as  follows:  "The  writ  of  quo  war- 
ranto will  only  issue  ...  in  the  name 
of  the  state  in  cases  where  the  whole  oom- 
mtuiity  are  interested,  and  will  not  be 
granted  at  the  instance  of  an  individual  for 
the  determination  of  a  private  right."  The 
court  says :  "^The  only  question  presented 
by  this  case,  is  whether  a  quo  warranto  will 
issue  on  the  relation  of  a  private  person. 
It  was  held,  in  The  State  v.  Ashley,  1  Ark. 
279;  in  Caldtoell  v.  Bell,  6  Ark.  227,  and  The 
State  V.  Williams,  that  the  writ  of  quo  war- 
ranto would  only  issue  on  the  relation  of 
the  attorney  general,  in  the  name  of  the 
state,  in  cases  where  the  whole  community 
are  interested,  and  would  not  be  granted  at 
the  instance  of  an  individual  for  the  deter- 
mination of  a  private  right.  .  •  .  Quo 
warranto  was  invented  originally,  not  to  de- 
termine which  of  two  persons  was  entitled 
to  an  office,  but  to  require  the  incumbent  to 
show  by  what  authority  he  was  exercising, 
or  attempting  to  exercise,  the  duties  of  an 
office  created  by  sovereign  authority.  The  is- 
sue was  between  the  state  and  the  person  in 
office,  and  not  between  two  persons  who 
claimed  the  right  to  exercise  its  duties.  In 
short,  quo  warranto  is  the  right  of  the  state, 
and  only  issues  at  the  instance  of  the  state. 
It  was  not,  nor  is  it  now,  designed  or  used 
as  a  remedy  at  law  by  which  individuals 
may  contest  the  right  to  an  office.  The  leg- 
islature has  provided  a  separate  remedy  for 
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the  determination  of  such  a  question,  and 
the  parties  roust  seek  the  remedies  provided 
for  them,  instead  of  one  provided  for  the 
state." 

In  Oupit  y.  Park  Oiiy  Batik,  20  Utah, 
293,  58  Pac.  842,  the  court  says:  "It  is 
well  settled  by  abundant  authority  that  the 
writ  will  not  issue  and  cannot  be  invoked 
for  the  purpose  of  determining  merely  a  pri- 
vate right  in  which  the  public  is  not  inter- 
ested." To  the  same  effect  are  People  e» 
rel.  Samuel  v.  (Jooper,  139  IIX.  461,  29  N.  E. 
872;  People  ex  rel,  Byera  v.  Orand  Biver 
Bridge  Co.  13  Colo.  11,  16  Am.  St.  Rep.  182, 
21  Pac.  898;  State  eco  rel,  Waddell  v.  Pitte- 
hurgh,  Y,  d  A,  R.  Co.  60  Ohio  St.  239,  33 
N.  E.  1051;  Territory  ew  rel.  Blake  v.  Vir- 
ginia Road  Co,  2  Mont.  104;  People  em  rel. 
Union  P.  B.  Co,  v.  Colorado  S.  R.  Oo,  8 
CJolo.  App.  301,  46  Pac  219;  Atty.  Gen,  v. 
Detroit  Suburban  R.  Co.  96  Mich.  65,  65  N. 
W.  562;  Atty.  Gen.  v.  Salem,  103  Mass. 
138;  People  v.  Wild  Cat  Special  Drainage 
Diet.  31  m.  App.  219;  Reagan  v.  Farmers' 
Loan  d  T.  Oo.  154  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047. 

Quo  warranto  is  not  a  remedy  to  deter- 
mine disputes  between  private  persons  and 
a  corporation,  but  is  to  determine  by  what 
right  a  corporation  exercises  wrongfully  or 
illegally  a  certain  franchise,  or  to  oust  it 
from  the  right  to  be  a  corporation,  for  an 
abuse  or  nonuser  of  franchises  granted.  In 
a  word,  it  will  only  lie  against  a  corpora- 
tion for  some  violation  of  its  charter.  But 
it  is  claimed  by  the  attorney  general  that  §fi 
1113-1115,  Rev.  Stat.  1899,  require  delivery 
by  the  initial  carrier  of  freight  upon  any 
track  it  owns,  leases  or  uses,  or  can  use,  and 
that  the  enforcement  of  that  statute  neces- 
sarily deprives  the  railroad  companies  of 
this  right  to  assess  and  collect  the  reoon- 
signment  charges  described  in  the  informa- 
tion. We  are  unable  to  concur  in  the  view 
that,  because  the  statute  imposes  additional 
duties  upon  initial  carriers  to  those  in- 
curred by  contract,  express  or  implied,  that 
therefore  it  in  any  way  deprived  the  rail- 
road companies  of  the  right  to  assess  and 
collect  a  reasonable  compensation  for  such 
extra  work.  There  is  nothing  in  the  ex- 
press terms,  of  the  statute  requiring  a  free 
delivery  to  elevators  or  elsewhere  after  be- 
ing placed  on  the  "hold  tracks,"  nor  can 
such  duty  be  implied  from  the  language 
uned.  Nor  do  we  believe  the  legislature  so 
intended;  otherwise,  it  would  have  so  indi- 
cated. Our  conclusion  is  that  mere  pri- 
vate rights  are  invoked  in  this  proceeding, 
and  that  quo  warranto  will  not  lie. 

Nor  will  quo  warranto  lie  for  the  viola- 
tion of  an  alleged  custcfm  of  gratuitously 
performing  th«  services  for  which  the  reccHi- 
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signment  charge  is  now  made.  Ko  le^ 
right  can  be  predicated  upon  such  a  eustom. 
Usages  and  customs  may  be  useful  in  the 
interpretation  of  a  contract  which  was 
made  with  respect  thereto,  but  cannot  be 
held  to  create  them.  27  Am.  k  Eng.  Ene. 
Law,  p.  712;  Ulmer  v.  Fameuforth,  80  Me; 
500,  15  Atl.  65.  "Usage  cannot  make  a  eon- 
tract  where  th^re  is  none."  First  yat. 
Bank  Y,  Burkhardt,  100  U.  S.  692,  25  L.  ed. 
766;  Tilley  v.  Cook  County,  103  U.  S.  155, 
26  L.  ed.  374. 

It  must  be  obvious  to  anyone  that  the 
charges  in  question  are  made  witli  reference 
to  interstate  commerce;  for,  as  long  as  the 
loaded  car  remains  in  the  custody  of  thp 
initial  carrier,  and  until  it  is  finally  deliv- 
ered to  the  consignee  or  forwarded  to  its  fi- 
nal destination  upon  his  order,  after  being 
placed  upon  the  "hold  tracks,"  any  further 
movement  of  the  ear  would  be  a  part  of  the 
interstate  transportation,  charges  for  which 
wrvice  are  fully  covered  by  the  Interstate 
Commerce  Law.  Act  February  4,  1887, 
chap.  104  (24  Stat,  at  L.  379,  U.  &  Comp. 
Stat.  1901,  p.  3154).  Section  1  of  that  lav 
provides  that  the  provisions  thereof  shall 
apply  to  any  common  carrier  engaged  in  the 
transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad 
and  partly  by  water,  when  both  are  used, 
under  a  common  control,  management,  or 
arrangement,  for  a  continuous  carriage  or 
shipment  from  one  state  or  territory  of  the 
United  States  to  any  other  state  or  terri- 
tory. It  also  contains  the  following  provi- 
sion: "All  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property,  as  afore- 
said, or  in  connection  therewith,  or  for  the 
receiving,  delivering,  storage,  or  handling 
of  such  property,  shall  be  reasonable  and 
just,  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  de- 
clared to  be  unlawful."  Section  2  prohibits 
unjust  discrimination  as  between  shippers 
in  the  making  of  charges  for  any  serriee 
rendered  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar 
circumstances  and  conditions.  Section  3 
prohibits  the  making  or  giving  of  any  un- 
due or  unreasonable  preference  or  advantage 
to  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular 
description  of  traffic.  Section  6  provides 
for  the  establishment,  printing,  and  posting 
of  schedules  of  rates  in  force  at  the  time  up- 
on its  route,  which  schedules  shall  plainly 
state  the  places  upon  its  railroad  between 
which  property  and  passengers  will  be  car- 
ried, and  "also  state  separately  the  terminal 
charges  and  any  rules  or  regulations  which 
in  uiy  wise  change,  affect^  or  determine  any 
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part  of  the  aggregate  of  such  aforesaid 
rates,  fares,  and  charges." 

It  will  thus  be  seen  that  any  and  bU.  serv- 
ices incidental  or  necessary  to  the  trans- 
portation and  final  delivery  of  the  shipment 
U  a  part  of  the  interstate  transportation, 
and  that  charges  therefor  are  regulated  by 
the  Interstate  Commerce  Act.  Section  8 
provides  that  for  any  violation  of  the  act 
the  common  carrier  "shall  be  liable  to  the 
person  or  persons  injured  thereby  for  the 
full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provi- 
sions of  this  act,  together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the 
court.*'  Section  9  provides  "that  any  per- 
son or  persons  claiming  to  be  damaged  by 
any  common  carrier,  subject  to  the  provi- 
sions of  this  act,  may  either  make  complaint 
to  the  Commission,  as  hereinafter  provided 
for,  or  may  bring  suit  in  his  or  their  own 
behalf,  for  the  recovery  of  the  damages  for 
which  such  conmion  carrier  may  be  liable, 
under  the  provisions  of  this  act,  in  any  dis- 
trict court  or  circuit  court  of  the  United 
States  of  competent  jurisdiction;  but  such 
person  or  persons  shall  not  have  the  right 
to  pursue  both  of  said  remedies,  and  must, 
in  each  case,  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he 
or  they  will  adopt."  Other  sections  of  the 
act  furnish  remedy,  by  way  of  injunction  in 
the  circuit  court  of  the  United  States,  to 
the  Commission  or  any  company  or  person 
interested  in  its  order  or  requirement, 
against  the  continuance  of  violations  of  the 
act  by  a  common  carrier.  Further  relief  by 
way  of  injunction  in  the  circuit  court  of  the 
United  States  against  violations  of  the  act 
is  afforded  by  virtue  of  §  3  of  the  recent  act 
of  Congress,  approved  February  19,  1903, 
entitled  "An  Act  to  Further  Regulate  Com- 
merce with  Foreign  Nations  and  among  the 
States."    32  Stat,  at  L.  848,  chap.  708. 

That  the  validity  of  all  charges  for  serv- 
ices rendered  in  connection  with  interstate 
transportation  is  vested  exclusively  in  the 
Interstate  Commerce  Commission  and  the 
courts  of  the  United  States  is  well  settled. 
In  the  case  of  Covington  d  C.  Bridge  Co,  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  902,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
10S7,  the  state  of  Kentucky  passed  an  act 
providing  that  it  should  be  unlawful  for  the 
bridge  company  to  charge,  collect,  demand, 
or  receive  for  passage  over  the  bridge  span- 
ning the  Ohio  river  any  toll,  fare,  or  com- 
pensation greater  or  in  excess  of  certain 
rates  prescribed  by  the  act,  which  were 
much  less  than  the  directors  had  fixed.  The 
court  held  that  the  traffic  across  the  river 
was  interstate  commerce;  that  the  bridge 
was  an  instrument  of  such  commerce;  that 
the  statute  was  an  attempted  r^\ilation  of 
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such  commerce,  which  the  state  had  no  con- 
stitutional power  to  make,  and  that  Con- 
gress alono  possessed  the  requisite  power  to 
pnact  a  uniform  scale  of  charges  in  such  a 
case;  the  authority,  of  the  state  being  lim- 
ited to  fixing  tolls  on  such  channels  of  com- 
merce as  were  exclusively  within  its  terri- 
tory. So  in  Interstate  Commeroe  Commie- 
sion  Y.  Detroit,  G,  H,  d  M,  R,  Co.  167  U.  S. 
633,  42  L.  ed.  306,  17  Sup.  Ct.  Rep.  986,  it 
was  said:  "It  must  be  conceded  that  a 
state  railroad  corporation,  when  it  volunta- 
rily engnges,  as  a  common  carrier,  in  inter- 
state commerce,  by  making  an  arrangemmt 
for  a  continuous  carriage  or  shipment  of 
goods  and  mercliandise,  is  subjected,  so  far 
as  such  tratfic  is  concerned,  to  the  regula- 
tions and  provisions  of  the  act  of  Congress. 
.  •  .  So,  likewise,  it  is  settled  that,  when 
a  state  statute  and  a  Federal  statute  oper- 
ate upon  the  same  subject-matter  and  pre- 
scribe different  rules  concerning  it,  and  the 
Federal  statute  is  one  within  the  compe- 
tency of  Congress  to  enact,  the  state  statute 
must  give  away."  Rhodes  v.  Iowa,  170  U.  S. 
412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664; 
Qatton  V.  Chicago,  R.  I,  d  P,  R.  Co.  95  Iowa, 
112,  28  L.  R.  A.  556,  63  N.  W.  589;  Fielder 
V.  Missouri,  K.  d  T.  R.  Co.  (Tex.  Civ.  App.) 
42  S.  W.  362,  Aflirmed  in  92  Tex.  176,  46  S. 
W.  633;  Copp  v.  Louisville  d  N.  R.  Co.  43 
La.  Ann.  511,  12  L.  R.  A.  725,  26  Am.  St. 
Rep.  198,  9  So.  441. 

It  follows,  from  what  has  been  said,  that 
no  common  carrier  doing  an  interstate  busi- 
ness derives  its  right  to  charge  tolls  or  fares 
for  interstate  transportation,  or  for  services 
therefor  or  in  connection  therewith  from  the 
state,  but  from  the  Federal  government; 
hence  the  state  has  no  power  or  authority  to 
forfeit  such  right  or  franchise,  or  to  oust 
any  such  common  carrier  from  the  exercise 
of  any  such  right.  But,  even  if  the  matter 
tmder  consideration  is  not  interstate  (which 
we  do  not  concede),  and  the  state  alone  pos- 
sesses tlie  requisite  power  to  regulate  the 
charge  in  question,  will  quo  warranto  lie  to 
control  the  defendant  company  in  making, 
charging,  and  collecting  rates  for  transpor- 
tation and  for  charges  for  services  rendered 
in  connection  therewith  T  The  legislature 
has  made  ample  provisions  for  the  regula- 
tion of  transportation  charges  by  railroads 
and  prohibiting  discriminations.  Rev.  Stat. 
1899,  arts.  2  and  4,  chap.  12.  Unjust  and 
unreasonable  rates  and  diarges,  discrimina- 
tion, undue  advantages  and  preferences,  and, 
in  fact,  the  entire  subject-matter  of  trans- 
portation wholly  within  this  state,  are  fully 
covered,  remedies  provided,  and  penalties 
imposed.  By  the  article  last  named  a  state 
railroad  commission,  some  of  the  powers  and 
duties  of  which  are  provided  for  by  said  ar- 
ticle 2,  is  also  given  the  right  to  appeal  to 
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the  courts  of  this  state  for  assistance  in  the 
enforcement  of  its  orders.  By  these  stat- 
utes, if  any  private  individual  sustains  dam- 
ages by  reason  of  any  fault  of  a  railroad 
common  carrier,  he  is  afforded  ample  redress 
by  resort  to  the  state  courts,  or  by  com- 
plaint to  the  railroad  commission.  These 
statutes  having  been  enacted  in  pursuance 
of  the  Constitution,  the  remedies  therein 
pointed  out  for  redress  for  damages  sus- 
tained are  exclusive,  and  it  is  therefore  not 
within  the  jurisdiction  of  this  court  to  en- 
tertain quo  v7arranto  against  defendant  on 
account  of  any  such  matter. 

In  State  ex  rel.  Eining  v.  Francis t  88  Mo. 
657,  it  is  said:  "When  the  general  assem- 
bly, in  obedience  to  the  constitutional  man- 
date, designates  by  general  law  the  court  or 
courts,  or  judge,  by  whom  election  contests 
shal]  he  tried,  and  regulates  the  manner  of 
trial,  and  all  incidents  thereto,  from  that 
moment  the  jurisdiction  of  courts  or  judges 
not  thus  designated  ceases,  if  they  possessed 
it  before,  and  tlie  courts  to  which  the  juris- 
diction is  confided  must  exercise  it  as  pre- 
scribed by  law."  State  ex  rel.  Atty,  Oen.  v. 
Mason,  77  Mo.  189;  State  ex  rel  Atty,  Gen. 
V.  Vail,  53  Mo.  1)7;  Com,  ex  rel,  Atty,  Oen. 
V.  Garrigues,  28  Pa.  9,  70  Am.  Dec.  103; 
Com,  ex  rel,  Needles  v.  Uenszey,  81*  Pa. 
101;  Baker  v.  Uannihal  d  St.  J,  R.  Co,  36 
Mo.  544;  Soulard  v.  St,  Louis,  36  Mo.  546; 
People's  R,  Co.  v.  Grand  Ave,  R,  Co,  149  Mo. 
245,  50  8.  W.  829;  Young  v.  Kansas  City, 
St,  J.  d  C.  B.  R.  Co,  33  Mo.  App.  509;  State 
ex  rel,  Orisell  v.  Marlow,  15  Ohio  St.  114. 
In  Windsor  Coal  Co.  v.  Chicago  d  A,  R,  Co. 
52  Fed.  716,  it  was  said:  "The  right  of  ac- 
tion existing  at  common  law  in  favor  of  the 
shipper  for  extortionate  charges  was  super- 
seded by  tlie  remedies  provided  by  the  stat- 
ute. .  •  •  Throughout  the  entire  act  it  is 
clear  that  it  was  the  legislative  mind  to  im- 
pose upon  the  chosen  agents  of  the  state — 
the  railroad  commissioners — the  duty  of  su- 
pervising and  regulating  the  rates  charged 
by  such  carriers,  and  to  ascertain  and  de- 
clare, from  time  to  time,  as  the  changing  con- 
ditions of  trade  and  commerce  might  sug- 
gest, what,  as  between  shipper  and  carrier, 
is-  a  reasonable  and  just  rate  of  compensa- 
tion. In  the  absence  of  any  affirmative  action 
by  the  commissioners,  the  legislature  declares 
a  maximum  rate,  and  the  carrier  is  to  make 
and  keep  public  a  schedule  within  this  maxi- 
mum. The  railroad  commissioners  may  re- 
vise it,  if  deemed  right  and  just  to  do  so, 
and  the  rates  thus  fixed  are  to  be  observed 
by  the  carrier  until  changed  conformably  to 
the  statute.  The  statute  expressly  declares 
it  to  be  unlawful  for  the  carrier  to  exact  a 
greater  or  less  rate  than  that  so  scheduled. 
In  the  absence  of  any  affirmative  action  by 
the  commissioners,  the  intendment  of  law, 
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arising  from  the  legal  presumption  that  pub- 
lic oflicers  perform  their  duties,  should  be 
that  no  complaint  had  arisen  of  unjust 
charges,  or  that  the  commissioners,  who  are 
presumed  to  be  in  possession  of  the  schedule 
adopted  by  the  carrier,  deemed  the  maximum 
fixed  by  the  carrier  and  the  legislature  to  be 
reasonable  and  just.  •  .  •  A  right  of  ac- 
tion in  tavor  of  the  shipper,  it  may  be  con- 
ceded, existed  at  common  law  for  extortion- 
ate charges;  but  the  statute  has  superseded 
the  comiiion-Iaw  remedy." 

Our  conclusion  is  that,  even  if  the  recon- 
signment  charge  be  not  interstate,  but  with- 
in the  control  and  under  the  jurisdiction  of 
this  state,  quo  warranto  will  not  lie  to  con- 
trol the  defendant  in  making,  charging,  and 
collecting  rates  for  transportation  and 
charges  for  services  rendered  in  connection 
therewith.  Nor  do  we  think  the  informa- 
tion shows  such  a  state  of  facts  as  would 
from  any  standpoint  of  view  authorize  the 
issuance  of  the  writ  of  ouster. 

The  plea  to  the  information  will  he  mm- 
tained,  and  tcrit  quashed* 

It  is  so  ordered. 

All  concur. 

Petition  for  rehearing  denied  July  3,  1903. 
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1.  The  courts  will  take  Judielal  notice 

of  the  fact  that  a  high,  rank  growth  of  weeds 
In  a  populous  community  has  a  strong  tend- 
ency to  produce  sickness,  and  to  mar  the 
health  of  the  inhabiUnts. 

2.  A  claaae  In  an  ordinance  forblddlnv 
the  toleration  of  ^nreeds  on  city  lots« 
specifying  that  the  word  shall  be  held  to  in- 
clude rank  vegetable  growths  which  exhale 
unpleasant  and  noxious  odors,  does  not 
make  the  ordinance  inapplicable  to  other 
growths  commonly  known  as  weeds. 

3.  The  rlffhta  conferred  by  the  eonstl- 
tntional  guaranty  of  the  riffht  to  life, 
liberty,  and  the  enjoyment  of  one** 
ovrn  industry  are  held  in  subordination 
to  the  rights  of  society;  so  that  the  owner 
of  a  city  lot  cannot  permit  weeds  to  grow 
on  his  lot  if  he  would  thereby  endanger  the 
health  of  others. 

4.  Requiring  one  to  cut  weeda  on  hia 
property  i«  not  a  talcing  of  the  prop- 
erty within  the  meaning  of  a  constitutional 
provision  that  private  property  shall  not  be 


Note. — As  to  power  of  municipal  corpora- 
tions over  nuisances  affecting  health  and  per- 
sonal comfort,  see,  in  this  series,  Harrington 
V.  Providence,  88  L.  R.  A.  805,  and  note;  also 
Red  Wing  V.  Guptil,  41  L.  R.  A.  821,  with  noU 
as  to  injunction  by  municipal  corporation 
against  nuisances  affecting  health. 
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taken  for  private  use,  or  for  public  use  with- 
out coinpen8at!on. 
6.    One  i«  not  deprived  of  l&ta  propertT 
^rltlioiit    due    process    of    la^r    by    an 

ordinance  imposing  a  penalty  for  falling  to 
cut  the  weeds  on  It,  which  cannot  be  col- 
lected until  after  a  day  in  court. 
6.  Pofirer  to  require  tlie  cutting  of 
creeds  on  eitjr  lota  ia  conferred  upon 
«  munieipal  corporation  by  a  charter 
empowering  it  to  abate  nuisances  on  prlyate 
property  to  secure  the  general  health  of  the 
Inhabitants,  and  to  pass  such  ordlnaces  as 
may  be  expedient  in  maintaining  the  health 
and  welfare  of  the  city. 

(November  25,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  St.  Louis  Ck)urt  of  Criminal  Cor- 
rection convicting  him  of  violating  a  mu- 
nicipal ordinance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Smith  P.  Gait  in  propria  persona. 

Messrs.  Charles  IXT.  Bates  and  Wil- 
liam F.  Woemer,  for  respondent: 

It  is  as  competent  for  the  municipal  as- 
sembly to  designate  the  meaning  of  the 
terms  employed  in  ordinances  as  it  is  for 
the  general  assembly  of  the  state  to  perform 
a  like  office  "when  enacting  a  statute. 

8t.  Louis  V.  Weitssel,  130  Mo.  600,  31  S. 
W.  1045. 

Nothing  in  the  Federal  or  state  Constitu- 
tion or  laws  secures  to  any  man  the  right 
to  maintain  a  nuisance  to  the  discomfort 
and  peril  of  his  neighbor's  health. 

8i.  Louis  Y.  Fischer,  167  Mo.  654,  67  8. 
W.  872. 

The  city  has  the  right,  by  ordinance,  to 
prohibit  the  allowance  or  maintenance  of  any 
such  growth  as  that  designated,  under  its 
powers  to  provide  police  regulations  for  the 
comfort,  health,  and  welfare  of  its  citizens, 
and  "to  declare,  prevent,  and  abate  nui- 
sances on  public  or  private  property  and  the 
causes  thereof,"  "to  secure  the  general 
health  of  the  inhabitants  by  any  means 
necessary,*'  and  "to  pass  such  ordinances, 
not  inconsistent  with  the  charter,  as  may 
be  expedient,  in  maintaining  the  health  and 
welfare  of  the  city." 

St.  Louis  Charter,  art.  3,  §  26,  subdiv.  6, 
14 ;  Bluedom  v.  Missouri  P.  R.  Co.  108  Mo. 
439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103; 
Ftfrrenbach  v.  Turner,  86  Mo.  416,  56  Am. 
Rep.  437;  Oreen  v.  Savannah,  6  6a.  1. 

Tlie  courts  do  not  interfere  in  the  legiti- 
mate exercise  of  those  important  and  neces- 
sary police  powers  by  which  the  comfort 
and  health  of  the  inhabitants  are  secured 
and  safeguarded  by  the  state,  acting  either 
directly  or  through  the  municipal  bodies  to 
which  has  been  delegated  that  power  and 
duty. 

State  V.  Layton,  160  Mo.  474,  62  L.  R.  A. 
163,  83  Am.  St.  Rep.  487,  61  S.  W.  171; 
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State  y.  Main,  60  Conn.  123,  36  L.  R.  A. 
623,  61  Am.  St.  Rep.  30,  37  Atl.  80;  Ferren- 
bach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
437;  Oreen  v.  Savannah,  6  Ga.  1;  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  Police  Powers,  p. 
922;  Bluedom  v.  Missouri  P.  R.  Co.  108  Mo, 
439,  32  Am.  St.  Rep.  615,  18  S.*W.  1103; 
iMwton  V.  Steele,  152  U.  S.  133,  140,  38  L. 
ed.  385,  390,  14  Sup.  Ct.  Rep.  499;  Pou)ell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
263,  8  Sup.  a.  Rep.  992,  1257. 

The  tendency  of  modern  development  is 
in  the  direction  of  greater,  rather  than  more 
restricted,  police  power,  and  necessarily  so 
in  order  to  meet  the  new  dangers  and  in- 
crease of  old  dangers  constantly  occurring 
as  natural  incidents  of  advancing  civiliza- 
tion. 

Westport  T.  Bfulholland,  159  Mo.  86,  53 
L.  R.  A.  442,  60  S.  W.  77;  Ex  parte  Cheney, 
90  Cal.  617,  27  Pac.  436. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  the  owner  of  a  certain 
lot  in  the  city  of  St.  Louis.  He  was  pro- 
ceeded against  and  fined  in  the  police  court 
for  a  violation  of  §§  608  and  612  of  the 
Municipal  Code  of  that  city,  which  sections 
are  commonly  known  as  the  "Weed  ordi- 
nance,"  and  are  as  follows: 

"Sec.  608.  Any  owner,  lessee,  or  occupant, 
or  any  agent,  servant,  representative,  or  em- 
ployee of  any  such  owner,  lessee,  or  occupant 
having  control  of  any  lot  of  ground,  or  any 
part  of  any  lot,  who  shall  allow  or  maintain 
on  any  such  lot  any  growth  of  weeds  to 
a  height  of  over  1  foot,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  not  less  than  $10  nor 
more  than  $100,  to  be  recovered  for  the  use 
of  the  city  of  St.  Louis,  before  any  court 
having  competent  jurisdiction." 

"Sec.  612.  The  words  'weeds'  as  used 
herein  shall  be  held  to  include  all  rank 
vegetable  growth  which  exhale  unpleasant 
and  noxious  odors,  and  also  high  and  rank 
vegetable  growth  that  may  conceal  filthy 
deposits." 

He  appealed  to  the  court  of  criminal  cor- 
rection, where  he  was  tried  anew,  and  again 
found  guilty,  and  from  that  judgment  he 
appealed  to  this  court. 

The  abstract  of  the  record  shows  tbnt 
upon  the  latter  trial  the  following  proceed- 
ings were  had:  First.  The  defendant  ad- 
mitted the  ownership  of  the  lot,  and  that 
he  had  received  a  notice  from  the  city  health 
commissioner  that  a  nuisance,  in  the  form 
of  weeds,  existed  on  his  lot,  and  requesting 
him  to  abate  the  same.  Second.  "The  city 
offered  evidence  tending  to  prove  that  at 
the  time  said  notice  was  issued  -and  served 
there  were  weeds  on  the  said  premises  from 
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4  to  5  feet  high,  and  about  one  third  were 
sunflowers.  The  city  offered  in  evidence 
said  §§  608  and  612  of  city  ordinance  No. 
19,991,  approved  April  3,  1900,  aupra,  to 
the  admission  of  which  defendant  objected 
on  the  ground  that  the  same  were  incompe- 
tent, as  said  sections  are  invalid  and  void, 
as  the  city  had  no  authority  or  power  to 
pass  the  same  under  its  charter,  and  also 
the  same  are  a  violation  of  S§  4,  20,  art.  2, 
of  the  Constitution  of  Missouri,  and  articles 
6  and  14  of  the  Amendments  to  the  Consti- 
tution of  the  United  States.  The  said  ob- 
jection was  by  the  court  overruled,  and  de-. 
fendant  then  and  there  excepted  to  the 
action  of  the  court  in  overruling  said  ob- 
jection, and  said  sections  were  read  in  evi- 
dence. That  was  all  the  evidence  in  the 
case,  and  the  court  found  the  defendant 
guilty,  and  adjudged  against  him  a  fine  of 
$10  and  costs."  Third.  That  the  defendant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  appealed. 

Upon  this  showing,  the  defendant  assigns 
two  errors:  First,  that  there  was  no  evi- 
dence to  support  the  finding  of  the  court; 
and,  second,  that  the  city  had  no  power  to 
enact  the  ordinance  upon  which  this  case 
rests,  and  that  it  violates  SS  4  and  20  of 
the  Constitution  of  Missouri,  and  articles 
6  and  14  of  the  Amendments  of  the  Consti- 
tution  of  the  United  States. 

1.  The  first  assignment  of  error  is  unten- 
able. The  testimony  is  not  preserved  by  a 
bill  of  exceptions  or  presented  by  an  ab- 
stract of  the  record.  Tlie  record  only  shows 
that  "the  city  offered  evidence  tending  to 
prove  that  at  the  time  said  notice  was  is- 
sued  and  served  there  were  weeds  on  said 
premises  from  4  to  6  feet  high,  and  about 
one  third  were  sunflowers."  The  record 
does  not  show  that  the  defendant  objected 
to  the  introduction  of  such  evidence,  nor 
that  the  court  ruled  adversely  to  him  upon 
Buch  proposition.  The  defendant,  however, 
challenges,  not  the  admissibility  of  the  testi- 
mony, but  its  probative  force,  by  assigning 
as  a  ground  for  a  new  trial,  and  as  error, 
that  there  was  no  evidence  to  support  the 
finding;  and  the  particular  reason  given  for 
the  contention  is  that  the  evidence  does  not 
show  that  the  weeds  that  were  shown  to  be 
upon  his  lot  exhaled  unpleasant  and  noxious 
odors,  nor  that  they  were  high  and  rank. 
The  record  shows  that  there  were  weeds 
upon  the  lot,  and  that  they  were  4  or  5  feet 
high,  and  that  the  notice  to  abate  them  was 
dated  on  July  10th.  So  that  there  is  positive 
evidence  that  the  weeds  came  within  the  def- 
inition of  the  term  ''weeds,"  as  employed  in 
the  ordinance,  so  far  as  being  "high"  is  con- 
cerned ;  and,  from  the  time  of  the  year  when 
the  offense  is  charged  to  have  occurred,  the 
trial  court  was  justified  in  inferring  that 
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weeds  that  were  4  to  5  feet  high  were  rank, 
and  also  that  rank  weeds,  of  the  height 
specified,  will  exhale  unpleasant  and  noxious 
odors.  But,  aside  from  this,  the  ordinance 
does  not  purport  to  give  an  exclusive  defi- 
nition of  what  shall  be  taken  to  be  within 
the  term  "weeds,"  but,  on  the  contrary, 
only  attempts  to  include  certain  things 
within  the  meaning  of  that  term,  which  pos- 
sibly might  not  otherwise  be  commonly  un- 
derstood to  be  covered  by  the  term,  and 
leaves  the  term  to  speak  for  itself  as  to  all 
other  things.  The  word  "weed"  has  a  com- 
mon, everyday  meaning  to  the  mind  of  erery 
man.  It  may  also  have  a  technical  meaning 
to  the  botanist  or  the  chemist.  It  is  a 
nuisance  to  the  farmer,  the  gardener,  or  the 
owner  of  a  well-kept  lawn,  notwithstanding 
that  some  weeds  may  contain  valuable  me- 
dicinal properties,  which,  when  extracted,' 
may  be  of  benefit  and  profit  to  mankind. 
But  it  is  a  fact  of  common  information,  of 
which  courts  may  properly  take  judicial  no- 
tice, that  a  high,  rank  growth  of  weeds  in 
a  populous  community  has  a  strong  tenden<7 
to  produce  sickness  and  to  impair  the  health 
of  the  inhabitants,  and  so  may  be  a  nui- 
sance in  such  locality,  notwithstanding  they 
may  be  comparatively  innocuous  in  the  coun- 
try, when  far  away  from  human  habitation. 
The  defendant  quotes  the  definition  of 
"weed"  as  given  by  the  Century  Dicti<Hiary, 
as  follows:  "Any  one  of  those  herbaceous 
plants  which  are  useless  and  without  special 
beauty,  or  especially  which  are  positively 
troublesome.  The  application  of  this  gen- 
eral term  is  somewhat  relative.  Handscmie 
but  pernicious  plants,  as  the  ox  eye  daisy, 
cone  fiower,  and  the  purple  oowwheat  of 
Europe  .  .  .  are  weeds  to  the  agricul- 
turist, fiowers  to  the  aesthetic;  so,  also, 
plants  that  are  cultivated  for  use  or  beauty, 
as 'grasses,  hemp,  carrot,  parsnip,  morning- 
glory,  become  weeds  when  they  spring  up 
where  they  are  not  wanted.  The  exotics  of 
cool  countries  are  sometimes  weeds  in  the 
tropics."  Webster's  International  Diction- 
ary defines  the  word  "weed"  as  follows: 
"(1)  Underbrush;  low  shrubs.  (2)  Any 
plant  growing  in  cultivated  ground  to  the 
injury  of  the  crop  or  desired  vegetation,  or 
to  the  disfigurement  of  the  place;  an  un- 
sightly, useless,  or  injurious  plant."  Add- 
ing in  this  connection:  "The  word  has  no 
definite  application  to  any  particular  plant 
or  species  of  plants.  '  Whatever  plants  grow 
among  com  or  grass,  in  hedges,  or  else- 
where, and  are  useless  to  man,  injurious  to 
crops,  or  unsightly  or  out  of  place,  are  de- 
nominated weeds.  (3)  Fig.:  Something 
unprofitable  or  troublesome;  anything  use- 
less." It  is  manifest,  therefore,  that  the 
city  ordinance  did  not  intend  to  restrict  the 
lexicographer's  definition  of  the  word,  nor 
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to  give  an  ezclusiye  meaning  to  it.  So  that 
the  defendant  may  have  been  guilty  of  a  vio- 
lation of  S  608,  by  permitting  weeds,  as  they 
are  commonly  known  to  mankind  and  to 
the  lexicographers,  to  grow  on  his  lot,  al- 
though such  weeds  may  not  fall  within  the 
inclusive  definition  of  §  612  6f  the  Municipal 
Code  of  St.  Louis. 

But  with  truly  rural  instincts,  and  with 
a  commendable  and  lively  recollection  of  his 
boyhood  days  and  tastes,  the  defendant  elo- 
quently objects  to  the  sufficiency  of  the  evi- 
dence to  convict  him  of  wrongdoing,  because, 
he  says,  the  evidence  shows  that  one  third 
of  the  weeds  on  his  lot  were  sunflowers, — ^the 
emblematic  fiower  of  our  sister  state,  Kan- 
sas; "the  queen  of  our  mother's  garden;" 
the  fiower  that  has  been  immortalized  by 
Moore  in  the  lines: 

"Tbe  heart  that  has  tmly  loved  never  forgets. 
But  as  truly  loves  on  to  the  close ; 

As  the  sunflower  turns  to  her  Ood,  when  he  sets. 
The  same  look  that  she  turned  when  he  rose.*' 

If,  in  the  exerdse  of  the  police  power 
conferred  upon  the  city  by  the  state,  the 
city  has  offended  against  the  poetic,  the 
esthetic,  or  the  rustic  tastes  of  the  defend- 
ant, or  has  blurred  in  even  the  smallest  de- 
gree his  memory  of  his  happy  boyhood  days, 
then  the  court  should  closely  scrutinize  the 
act  of  the  dty,  and  protect  the  rights  of  the 
defendant,  being  therein  restrained  only  by 
a  proper  observance  of  the  principles  that 
underlie  the  wholesome  doctrine  of,  8io 
utere  tuo  ut  dlienum  turn  Iwdas.  A  critical 
analysis  of  the  evidence,  however,  fails  to 
convince  the  impartial  mind  that  either  the 
ordinance  or  the  evidence  was  leveled  at  the 
famous,  emblematic  fiower,  which  is  so 
sacred  to  the  defendant.  The  offense  proved 
would  be  just  the  same  if  the  simfiowers  be 
eliminated  from  consideration,  and,  if  the 
defendant  had  obeyed  the  notice  from  the 
health  commissioner  by  cutting  the  weeds 
and  leaving  the  sunflowers,  he  would  prob- 
ably not  have  been  proceeded  against,  or  at 
any  rate  would  not  have  been  the  appellant 
in  this  case. 

2.  The  second  error  assigned  challenges 
the  power  of  the  city  to  enact  the  ordinance 
in  question,  and  claims  that  it  violates  §S 
4  and  20  of  article  2  of  the  Constitution  of 
Missouri,  and  the  6th  and  14th  Amendments 
to  the  Constitution  of  the  United  States. 
These  are  grave  defects  in  the  ordinance,  if 
the  claim  is  well  taken. 

The  4th  section  of  article  2  (the  Bill  of 
Rights  of  our  Constitution)  is  as  follows: 
"That  aU  constitutional  government  is  in- 
tended to  promote  the  general  welfare  of  the 
people;  that  all  persons  have  a  natural  right 
to  life,  liberty,  and  the  enjoyment  of  the 
gains  of  their  own  industry;  that  to  give 
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security  to  these  things  ia  the  principal  of- 
fice of  government,  and  that  when  govern- 
ment does  not  confer  this  security  it  fails 
of  its  chief  design."  The  point  that  this 
police  regulation  of  the  city  violates  this 
provision  of  our  organic  law  has  at  least 
the  refreshing  merit  that  it  is  a  variation 
from  the  grounds  upon  which  such  city  ordi- 
nances are  usually  attacked,  but  it  is  un- 
fortunate for  the  defendant  that  this  con- 
tention is  not  open  to  a  more  extended  con- 
sideration than  can  be  given  to  it  in  this 
case,  because  it  has  been  firmly  settled  by 
the  decisions  in  this  state  that  the  rights 
preserved  to  the  individual  by  this  section 
are  held  in  subordination  to  the  rights  of 
society.  State  v.  Adding  ton,  12  Mo.  App. 
loc.  oit.  217,  77  Mo.  110;  8t.  Louis  v.  Mey- 
rose  Lamp.  Mfg.  Co.  130  Mo.  660,  61  Am. 
St.  Rep.  474,  41  S.  W.  244;  State  ex  reL 
HuaeeU  v.  Beattie,  16  Mo.  App.  loo  oit. 
145;  Ohillicothe  v.  Broum,  38  Mo.  App.  609. 
Therefore  the  right  of  the  defendant  to  grow 
weeds  upon  his  city  lot  is  subordinate  to 
the  right  of  society  that  he  shall  not  do  so, 
because  he  would  thereby  endanger  the 
health  of  others. 

Section  20  of  article  2  of  our  Constitution 
prohibits  the  taking  of  private  property  for 
private  use,  with  or  without  compensation, 
without  the  consent  of  the  owner,  except 
for  private  ways  or  necessity,  or  for  drains 
for  agricultural  or  sanitary  purposes.  Hie 
defendant  invokes  this  guaranty.  The  ap- 
parent infirmity  underlying  this  contention 
is  that  the  ordinance  does  not  take  or  au- 
thorize anyone  to  take  the  defendant's  prop- 
erly, but  only  regulates  his  use  of  his  prop- 
erty so  as  not  to  injure  others.  The  same 
contention  was  held  to  be  untenable  in  Oreen 
T.  Savannah,  6  Ga.  loo.  cit.  13,  where  a  city 
ordinance  forbidding  the  growing  of  rice 
within  the  limits  of  the  city  of  Savannah 
was  held  to  be  within  the  police  power  con- 
ferred upon  the  city  by  the  state.  The  ordi* 
nance  in  question,  therefore,  does  not  violate 
the  Constitution  of  Missouri. 

The  6th  Amendment  to  the  Constitution 
of  the  United  States,  invoked  by  the  defend- 
ant, prohibits  the  taking  of  private  proper- 
ty for  public  use  without  just  compensation, 
and  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  Enough  has  already  been 
said  to  show  that  the  defendant  is  not  de- 
prived of  his  property  for  public  use  or  at 
all,  and  therefore  he  is  not  within  the  pro- 
tection of  the  Federal  Constitution  in  this 
regard.  The  fact  that  the  defendant  is  here 
upon  appeal  from  a  judgment  of  a  lower 
court,  where  he  had  exactly  the  same  kind 
of  a  trial  that  is  accorded  to  every  other 
person  similarly  offending,  is  answer  com- 
plete to  his  claim  that  he  has  not  had  the 
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benefit  of  due  process  of  law.  ''Due  process 
of  law"  means  according  to  the  settled 
course  of  judicial  proceedings,  and  such 
process  may  bo  regulated  by  the  laws  of 
the  several  states.  Walker  v.  Sauvinet,  92 
U.  S.  90,  23  Lu  ed.  678;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565;  Hagar  v.  Re- 
clamation  Dist,  No.  108,  111  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  Rep.  663;  Dartmouth 
College  v.  Woodu:ard,  4  Wheat.  518,  4  L.  ed. 
629;  Andrus  v.  Fidelity  Mut,  L.  Ins,  Asao. 
168  Mo.  loo,  cit,  162,  67  S.  W.  582;  Cooley, 
Const.  Lim.  6th  ed.  p.  431. 

This  leaves  only  for  c(»sider&tion  the 
question  whether  the  state  has  conferred  up- 
on the  city  the  power  to  pass  the  ordinance 
involved  in  this  case.  The  Constitution 
granted  to  St.  Louis  the  right  to  adopt  a 
charter,  subject  only  to  the  limitation  that 
it  should  be  subject  to,  and  in  harmony 
with,  the  Constitution  and  laws  of  the  state. 
Const,  art.  9,  SS  20-25.  Pursuant  to  this 
grant  of  power,  St.  Louis  adopted  its  char- 
ter, which  gave  it  the  power  "to  declare, 
prevent,  and  abate  nuisances  on  public  and 
private  property,  and  the  causes  thereof;" 
"to  secure  the  general  health  of  the  inhabi- 
tants by  any  means  necessary;"  and  "to 
pass  such  ordinances  not  inconsistent  with 
the  charter  as  may  be  expedient,  in  main- 
taining the  health  and  welfare  of  the  city." 
Charter  St.  Louis,  art.  3,  §  26,  U  6,  14. 
Speaking  of  the  power  conferred  upon  St. 
Ix)uis  by  this  charter,  this  court,  in  Ferren- 
hach  V.  Turner,  86  Mo.  too.  dt.  420,  56  Am. 
Rep.  437,  said:  "None  of  the  objects  sought 
to  be  secured  by  municipal  government  are 
of  more  importance  than  the  health  of  the 
inhabitants,  and  hence,  to  that  end,  we  find 
such  extensive  powers  were  conferred  upon 
the  defendant."  (The  defendant  Turner 
was  the  street  commissioner  of  the  city,  but 
the  city  was  also  a  party  defendant.)  Of 
course,  even  under  such  broad  powers,  it  is 
not  competent  for  the  city  to  declare  that  to 
be  a  nuisance  which  is  not,  and  cannot,  from 
its  nature,  be,  a  nuisance  in  fact.  8t,  Louia 
V.  Edward  Heitzeberg  Packing  d^  Provision 
Co,  141  Mo.  375,  39  L.  R.  A.  551,  64  Am.  St. 
Rep.  516,  42  S.  W.  954.  But  if  the  object 
to  be  accomplished  is  conducive  to  public 
interests  and  to  public  health,  especially  in 
the  exercise  of  its  public  power,  the  courts 
will  accord  to  rhe  city  a  liberal  discretion, 
both  as  to  the  ends  sought,  and  to  the 
means  employed.  Lawton  v.  Steele,  152  U. 
S.  loc,  cit,  140,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  499;  Pawell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992; 
State  V.  Layton,  160  Mo.  loc,  cit.  497,  62 
L.  R.  A.  163,  83  Am.  St.  Rep.  487,  61  S.  W. 
171;  Ferrenhach  v.  Turner,  86  Mo.  loc,  cit. 
421,  56  Am.  Rep.  437.  It  is  a  matter  of 
common  knowledge  that  decaying  vegetable 
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matter  produces  disease.  One  of  the  deAni- 
tions  of  "malaria"  given  by  Webster's  In- 
ternational Dictionary  is:  "2.  (Med.)  A 
morbid  condition  produced  by  exhalations 
from  decaying  vegetable  matter  in  contact 
with  moisture,  giving  rise  to  fever  and  ague 
and  many  other  symptoms  characterized  by 
their  tendency  to  recur  at  definite  and  us- 
ually uniform  intervals."  To  prevent  such 
a  condition  in  u  populous  community  is  one 
of  the  chief  objects  of  municipal  govern- 
ment, and  is  fully  authorized  by  the  police 
power  conferred  upon  St.  Louis  by  the  provi- 
sions of  the  charter  quoted.  St.  Louis  t. 
Weitzel,  130  Mo.  600,  31  S.  W.  1045;  St. 
Louis  v.  Fischer,  167  Mo.  654,  67  8.  W.  872. 
Cities  require  many  police  regulations  that 
are  wholly  unnecessary  and  would  be  intol- 
erable in  the  country.  Ex  parte  Cheney,  90 
Cal.  617,  27  Pac.  436;  Slaughter- House 
Oases,  16  Wall.  36,  21  L.  ed.  394.  And  many 
things  are  a  nuisance  in  a  city  which  are 
harmless  in  the  country.  Every  man  who 
selects  urbflui  life  and  holds  city  property 
necessarily  incurs  liabilities  and  gives  up 
certain  natural  rights  that  do  not  pertain 
to  life  or  property  in  the  country.  Oreen  v. 
Savannah,  6  Qa.  Ion.  oit.  11;  Ew  parte 
Cheney,  90  Cal.  617,  27  Pac  436.  What 
is  a  nuisance  is  a  relative  question,  oftener 
than  it  is  an  abstract  fact  Blackstone  was 
wise  in  not  attempting  an  explicit,  inva- 
riable definition,  and  in  confining  himaelf 
to  general  terms.  He  said  a  nuisance  is 
"anything  that  worketh  hurt,  inconvenience, 
or  damage."  3  Bl.  Com.  216.  21  Am. 
&  Eng.  Enc  Law.  2d  ed.  p.  682,  says:  "A 
nuisance  is  literally  an  annoyance,  and  sig- 
nifies, in  law,  such  a  use  of  property  or  such 
a  course  of  conduct  as,  irrespective  of  ac- 
tual trespass  against  others,  or  of  malicious 
or  actual  criminal  intent,  transgresses  the 
just  restrictions  upon  use  or  conduct  which 
the  proximity  of  other  persons  or  property 
in  civilized  communities  imposes  upon  what 
would  otherwise  be  rightful  freedom." 
Wood,  Nuisances,  3d  ed.  fi  1,  gives  sub- 
stantially the  same  definition,  and  adds: 
"It  is  a  part  of  the  great  social  compact  to 
which  every  person  is  a  party — a  funda- 
mental and  essential  principle  in  every  civ- 
ilized community — ^that  every  person  yields 
a  portion  of  his  right  of  absolute  dominion 
and  use  of  his  own  property  in  recognition 
of  and  obedience  to  the  rights  of  others,  so 
that  others  may  also  enjoy  their  property 
without  unreasonable  hurt  or  hindrance. 
This  is  an  essential  rule,  a  wise  provision  of 
the  law,  and  one  that  is  for  the  mutual  pro- 
tection and  benefit  of  every  member  of  socie- 
ty." It  is  upon  this  principle  that  quaran- 
tine laws,  health  regulations,  and  general 
welfare  rules  are  bottomed.  A  man  may  be 
willing  to  run  the  risk  of  disease  by  per- 
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mitting  his  premises  to  be  in  an  unsani- 
tary condition,  but  he  has  no  right  to  subject 
his  neighbor  to  such  risks.  He  may  be  will- 
ing to  run  the  risk  of  personal  inconvenience 
or  injury  by  maintaining  any  dangerous 
agency  upon  his  premises,  but  he  cannot 
lawfully  subject  his  neighbor  to  such  risks. 
The  notes  to  the  text  of  21  Am.  k  Eng.  Enc. 
Law,  2d  cd.  pp.  682  et  acq,,  contain  a  great 
number  of  cases  illustrative,  but  not  all 
comprehensive,  of  the  principle  under  discus- 
sion.    The  power  to  prevent  nuisances — ^to 


provide  for  the  general  health — \b  as  broad 
as  the  necessity  for  its  exercise.  The  or- 
dinance in  question  strikes  at  a  cause  that 
is  known  to  operate  against  the  public 
health,  and  it  is  therefore  a  valid  exercise 
of  the  police  power  conferred  upon  the  city 
of  St.  Louis. 

The  judgment  of  the  lower  court  ie  af' 
fimied. 

All  concur. 
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James  A.  MURRAY,  Appt., 

John  0.  BENDER. 
(125   Fed.   705.) 

Tke  annexation  of  obatra,  stave,  atave 
flxtnrea,  and  drop  enrtaln  to  a  tliea- 
ter  by  tbe  owner  of  a  majority  of  tbe 
■toelc  of  the  corporation  bavinff  title 
to  tbe  bnildinff,  in  order  to  make  possi- 
ble tbe  use  of  the  building  for  the  purpose 
for  which  It  was  erected,  and  to  facilitate  the 
recovery  of  money  expended  in  its  construc- 
tion, without  any  agreement  that  they  shall 
remain  his  personal  property,  makes  them  a 
part  of  tbe  building,  so  as  to  pass  under  an 
execution  sale  thereof. 

(September  14,  1903.) 

APPEAL  by  defendant,  Murray,  from  a  de- 
cree of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana  in  favor 
of  plaint  ilT  in  an  action  brought  to  recover 
possession  of  certain  real  estate  and  an  ac- 
counting of  rents  and  profits  alleged  to  be 
due  to  plaintiff.    Affirmed, 

Statement  by   the   Court: 

In  Murray  v.  Bender,  48  C.  C.  A.  555,  109 
Fed.  585,  this  court  had  before  it  nearly 
all  of  the  facts  involved  in  this  case.  The  de- 
cree of  the  lower  court  in  this  case  was  also 
before  this  court  in  King  v.  Bender,  54  C. 
C.  A.  317,  116  Fed.  813,  aAd  the  judgment  of 
this  court  on  that  appeal  has  disposed  of  one 
of  the  questions  involved  in  the  present  ap- 
peal. A  statement  of  the  facts  in  this  case 
appears  to  be  necessary  to  a  clear  under- 
standing of  the  law  of  the  case,  as  estab- 
lished by  the  previous  judgment  of  this 
court,  and  the  remaining  questions  to  be  de- 
termined on  this  appeal. 


In  the  year  1888  the  Grand  Opera  House 
Company,  a  corporation,  was  the  owner  of 
certain  real  property  in  the  city  of  Butte, 
in  the  then  territory  of  Montana.  On  Sep- 
tember 29,  1888,  the  corporation  conveyed 
the  premises  to  one  John  Maguire,  taking 
from  him  a  note  secured  by  a  mortgage  for 
the  purchase  price,  amounting  to  $17,000. 
After  the  execution,  delivery,  and  recording 
of  this  mortgage,  Maguire  undertook  the 
erection  of  an  opera  house  upon  the  mort- 
gaged premises.  In  the  construction  of  this 
building  Maguire  incurred  considerable  in- 
debtedness for  labor  performed  and  ma- 
terials furnished  for  the  building,  resulting 
in  the  creation  of  liens  upon  the  property 
under  the  statute  of  the  state.  These  liens 
were  in  due  course  of  proceedings  foreclosed 
by  a  decree  dated  January  27,  1890,  and 
the  property  sold  thereunder  on  the  19th 
day  of  May.  1890.  On  AprU  10,  1891,  the 
appellant,  Murray,  who  was  the  last  of  sev- 
eral redemptioners  from  such  foreclosure 
sale,  became  invested  with  the  title  to  the 
property  by  sheriff's  deed.  On  May  29,  1891, 
the  opera  house  company  commenced  an  ac- 
tion for  the  foreclosure  of  its  mortgage  up- 
on the  property,  executed  by  Maguire  in 
1888.  In  this  action  Murray  was  made  a 
party  defendant,  and  in  a  decree  entered  on 
March  12,  1895,  it  was  adjudged  that  the 
mortgage  lien  upon  the  land  was  superior  to 
the  title  of  Murray,  but,  as  to  the  building, 
Murray's  title  was  adjudged  to  have  priority 
over  the  mortgage  lien.  It  was  further 
adjudged  and  decreed  that  Murray  might  at 
any  time  after  the  sale  of  the  premises,  and 
before  the  expiration  of  the  period  for  re- 
demption as  provided  by  law,  remove  from 
the  said  premises  the  building  and  improve- 
ments thereon;  but,  if  he  should  fail  to  do 


Note. — For  other  cases  in  this  series  as  to 
what  are  fixtures  generally  in  the  absence  of 
any  agreement,  see  Southbridge  Sav.  Bank  v. 
Mason,  1  U  R.  A.  850;  Binkley  v.  Forkner,  3 
L.  B.  A.  88,  and  note;  Atchison,  T.  &  8.  F.  R. 
Co.  V.  Morgan,  4  L.  R.  A.  284 ;  Hill  v.  Munday, 
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4  L.  R.  A.  674,  and  note;  McGorrisk  v.  Dwyer, 

5  L.  R.  A.  594,  and  note;  Hopewell  Mills  v. 
Taunton  Sav.  Bank,  6  L.  R.  A.  249;  Overman 
V.  Sasser,  10  L.  R.  A.  722,  and  note;  Philadel- 
phia Mortg.  &  T.  Co.  V.  Miller,  44  L.  R.  A. 
559;  and  Thomson  y.  Smith,  50  L.  R.  A.  780. 


784 


United  States  Cibouit  Coubt  or  Appeals. 


Sept.. 


80  within  the  time  prescribed,  then  the 
building  and  improvements  should  become 
a  part  and  portion  of  said  lots,  and,  after 
the  time  for  removal  specified  in  the  decree, 
Murray  should  have  no  right  to  remove 
said  improvements,  or  any  of  them.  This 
decree  was  affirmed  by  the  supreme  court 
of  the  state  on  appeal.  Grand  Opera-Eouse 
Co,  V.  Maguire,  14  Mont.  558,  37  Pac.  607. 
The  premises  were  sold,  pursuant  to  the  de- 
cree, on  April  18,  1896,  and  were  purchased 
by  the  Grand  Opera  House  Company.  The 
right  to  redeem  from  this  sale  expired  xm- 
der  the  law  of  the  state  on  October  18,  1896, 
but  prior  to  that  time  negotiations  were 
had  between  Murray  and  the  Grand  Opera 
House  Company  for  either  a  purchase  or  sale 
that  would  vest  the  ownership  of  the  entire 
property  in  one  of  the  parties.  But  the  ne- 
gotiations failed,  and  Murray  proceeded  to 
remove  the  chairs,  scenery,  and  other  furni- 
ture from  the  building,  and  the  building 
from  the  lot.  The  chairs,  scenery,  and  other 
furniture  were  removed  to  a  warehouse,  and 
when  Murray  had  torn  down  the  front  end 
of  the  building  it  was  suggested  to  him  that 
he  could  buy  a  controlling  interest  in  the 
stock  of  the  opera  house  company,  which 
would  be  much  better  than  removing  the 
building,  as  the  building  was  of  brick.  Mur- 
ray thereupon  bought  1,000  or  1,100  shares 
of  the  stock  of  the  corporation,  which  gave 
him  the  controlling  interest  in  it.  He  then 
suspended  the  removal  of  the  building,  and 
proceeded  to  reconstruct  it.  When  the  build- 
ing was  reconstructed,  Murray  had  the 
chairs,  scenery,  and  other  furniture  removed 
to  the  opera  house.  This  removal  was  com- 
pleted by  December  3,  1896,  and  on  Decem- 
ber 10,  1896,  the  opera  house  was  opened  to 
the  public. 

On  December  3,  1896,  John  O'Rourke  com- 
menced an  action  against  the  Grand  Opera 
House  Company,  joining  in  his  complaint 
two  causes  of  action,  one  upon  the  promis- 
sory note  of  the  corporation  for  $762,  the 
other  for  $585,  claimed  by  O'Eourke  to  have 
been  paid  out  by  him  for  the  corporation. 
On  the  same  day,  under  writ  of  attachment 
issued  in  said  cause  for  both  causes  of  ac- 
tion, the  property  of  the  opera  bouse  com- 
pany was  attached.  The  corporation  ap- 
peared and  answered  the  complaint,  not  con- 
troverting the  first  cause  of  action,  but  deny- 
ing the  facts  alleged  as  to  the  second.  On 
September  16,  1897,  judgment  was  rendered 
for  O'Rourke  on  the  first  cause  of  action, 
and  the  case  continued  pending  as  to  the 
other.  Upon  the  judgment  so  made  and  en- 
tered an  execution  was  issued,  and  upon  De- 
cember 27,  1897,  the  attached  property  was 
sold  by  the  sheriff  to  Silas  F.  King.  On  De- 
cember 3,  1896,  the  same  day  on  which  O'- 
Rourke's  action  was  begun,  John  O.  Bender, 
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the  appellee  in  the  present  case,  b^gan  an 
action  against  the  corporation  upon  three 
causes  of  acti(m,  aggregating  $700,  and  on 
the  same  day  attachment  was  issued  upon 
his  complaint,  and  thereupon  the  property 
of  the  opera  house  company  was  attached, 
subject  to  the  attachment  of  O'Rourke.  The 
appellee  obtained  judgment  in  his  action  on 
May  21,  1898.  On  December  3,  1896,  John 
F.  Forbis  also  began  an  action  against  the 
corporation  to  recover  $500.  On  the  same 
day  he  also  caused  a  writ  of  attachment 
to  issue  and  the  same  property  to  be  at- 
tached. His  attachment  was  subsequent  to 
those  of  O'Rourke  and  the  appellee.  On 
May  21,  1898,  Forbis  obtained  a  judgment 
against  the  opera  house  company  in  his  ac- 
tion. On  December  27,  1898,  twelve  months 
after  the  sale  to  King,  O'Rourke,  claiming 
to  have  a  right  of  redemption  upon  his  at- 
tachment still  subsisting  for  his  contro- 
verted cause  of  action,  which  continued 
pending  after  judgment  had  been  entered 
upon  his  first  cause  of  action,  tendered  to 
King  the  amount  of  the  purchase  money 
which  the  latter  had  paid,  together  with 
the  statutory  interest  thereon,  for  the  pur- 
pose of  redeeming  the  property.  On  the 
same  day  the  appellee  served  upon  the  sher- 
iff of  the  proper  county  his  notice  of  re- 
demption, and  under  his  said  notice  paid  to 
the  sheriff,  for  O'Rourke,  the  amount  of 
money  which  O'Rourke  had  tendered  to 
King,  together  with  the  amount  which 
O'Rourke  claimed  to  have  been  secured  by 
his  attachment.  The  apellee^  then,  as  agent 
and  attorney  for  O'Rourke,  receipted  to  the 
sheriff  for  the  money  which  he  had  tendered 
for  O'Rourke,  and  as  the  agent  for  O'Rourke 
received  the  same.  These  redemptions  were 
made  within  one  year  from  the  date  ol  the 
sale  under  execution,  that  being  the  time  al- 
lowed by  the  Montana  law  for  redemption 
from  execution  sales.  On  January  10,  1889, 
and  within  the  sixty  days  allowed  by  law  to 
redeem  from  a  redemptioner,  Forbis,  upon 
his  judgment,  redeemed  from  the  redemption 
made  by  O'Rourke  and  the  appellee.  On 
January  19,  1899,  notwithstanding  these  re- 
demptions, the  sheriff  executed  to  the  ap- 
pellant, as  purchaser  under  the  O'Rourke 
judgment,  a  deed  to  the  premises  in  contro- 
versy. On  February  25,  1899,  Forbis  con- 
veyed back  to  the  appellee  all  rights  which 
he  acquired  under  his  redemption.  On  April 
4,  1899,  J.  O.  Bender  instituted  a  suit 
against  King  and  McFarland  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Montana,  praying  that  the  latter 
be  declared  trustees  for  him  as  to  all  rights  * 
acquired  under  the  sheriff's  deed.  The  an- 
swer of  the  defendants  denied  that 
O'Rourke,  at  the  time  when  he  attempted  to 
redeem  said  property,  was  a  creditor  of  the 
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oorporatioii  haTing  a  lien  against  the  prop- 1  the  opera  house  company,  had  reeeived  the 
erty  subsequent  to  that  upon  which  the  i  whole  of  said  sum,  and  unjustly  held  the 
same  was  sold,  or  that  under  said  attachment  same  from  complainant;  that  Murray  and 


lien  he  redeemed  the  property  from  sale, 
and  denied  that  the  attachment  lien  of  the 
appellee  was  subsequent  to  the  judgment 
and  attachment  of  O'Rourke,  and  denied  that 
the  appellee,  under  his  judgment;  redeemed 
said  property  from  the  sale  to  Eling,  or  from 
the  redempticm  attempted  to  be  made  by 
Ollourke,  and  denied  that  the  attachment 
of  Forbis  was  subsequent  to  the  lien  on 
which  the  property  was  sold  on  execution, 
and  denied  that  Forbia  redeemed  from  said 
sale  or  from  said  attempted  redempti(ni.  The 
defendant  McFarland  alleged  that  he  was  in 
possession  of  the  property  under  a  lease 
from,  and  that  he  was  paying  rent  to,  the 
Grand  Opera  House  Company.  The  decree 
of  the  lower  court  was  in  favor  of  Bender, 
and  Xing  appealed.  On  appeal,  this  court 
afilrmed  the  judgment  of  the  lower  courts 
and  found  all  the  facts  in  favor  of  Bender, 
decreeing  him  to  be  the  owner  of  the  real 
property,  and  that  King  held  the  same  in 
trust  for  him.  King  v.  Bender,  54  C.  C  A. 
317,  116  Fed.  813. 

In  this  suit  the  lower  court  appointed  a 
receiver,  who  took  possession  of  the  proper- 
ty and  collected  the  rents  from  February  1, 
1900.  Murray  had  received  these  rents  up 
to  this  time,  and  insisted  that  he  should 
still  collect  them,  and  also  claimed  to  be  the 
owner  of  the  seats,  fixtures,  scenery,  etc., 
in  the  opera  house,  claiming  this  property 
as  personalty,  and  not  a  part  of  the  real- 
ty; whereupon  the  court  ordered  that  Mur- 
ray be  made  a  party  to  this  suit.  On  Sep- 
tember 23,  1899,  the  complainant.  Bender, 
filed  em  amended  bill,  making  James  A.  Mur- 
ray and  the  Grand  Opera  House  Company 
defendants.  In  this  bill  Bender  alleged  the 
facts  hereinbefore  recited,  and  further  al- 
leged that  the  defendant  Murray  claimed 
the  chairs,  stage  scenery,  and  other  fixtures 
in  the  opera  house,  but  that  the  same  were 
annexed  to  the  realty  and  necessary  for  the 
use  of  the  property,  and  that  the  same  were 
devoted  to  such  use  when  the  attachments 
were  made  on  December  3,  1896.  The  bill 
recited  that  McFarland,  one  of  the  defend- 
ants, obtained  his  possession^  of  the  prop- 
erty under  a  written  lease  executed  by  the 
opera  house  company  on  November  1,  1898, 
through  and  from  the  defendant  James  A. 
Murray,  and  that  the  property  which  Mur- 
ray then  claimed  as  his  individual  property 
was  leased  and  described  as  the  property 
of  the  opera  house  company;  that  since 
Bender  notified  McFarland  that  he  (Ben- 
der) was  the  owner  of  such  property,  Mc- 
Farland had  paid  of  the  rents  to  the  Grand 
Opera  House  Company  a  sum  in  excess  of 
$6,000,  and  that  Murray,  through  and  from 
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the  opera  house  company  held  the  rents,  is- 
sues, and  profits  in  trust  for  complainant. 
In  the  answer  to  the  amended  bill  Mur- 
ray admitted  the  material  matters  of  record 
set  up  in  the  bill,  but  alleged  that  certain 
property  In  the  opera  house,  consisting  of 
chairs,  scenery,  lamps,  etc.,  was  persontJ  in 
its  character,  and  belonged  to  him;  alleged 
that  McFarland  was  the  tenant  in  posses- 
sion of  the  opera  house,  and  denied  that  thp. 
chairs  and  scenery  were  fixtures  or  annexed 
to  the  realty  or  necessary  to  its  use,  and 
denied  that  the  Grand  Opera  House  Com- 
pany ever  was  the  owner  of  such  chairs, 
scenery,  etc.;  denied  that  McFarland  pro- 
cured the  lease  on  the  property  through  him, 
but  admitted  that  McFarland  had  paid  cer- 
tain rents  under  said  lease  to  the  opera  house 
company,  the  exact  amount  being  at  the 
time  unknown  to  the  defendant;  denied  that 
he  had  received  from  the  opera  house  com- 
pany the  whole  of  said  sums  so  paid,  or 
that  he  unjustly  or  at  all  held  the  same 
from  the  complainant,  or  that  he  knew  that 
the  opera  house  company  was  not  entitled 
to  said  rents  from  said  property.  He  then 
allied  that  since  1896  he  had  been  the  own- 
er  and  in  possession  of  the  personal  property 
in  the  opera  house,  consisting  of  chairs, 
scenery,  etc,  saving  and  excepting  a  few 
certain  pieces  of  scenery;  that  McFarland 
never  had  any  possession  of  such  property 
except  as  the  lessee  of  Murray;  and  that 
McFarland  agreed  to  pay  him  rent  there- 
for. 

The  decree  of  the  court  below,  entered  on 
the  4th  day  of  September,  1901,  adjudged 
that  the  compklnant,  John  O.  Bender,  was 
the  rightful  owner  and  entitled  to  have  and 
possess  certain  premises  described  in  the 
bill  of  complaint  as  the  property  of  the 
Grand  Opera  House  Company,  together  with 
the  tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging  or  in  any  wise 
appertaining ,  thereto,  including  the  stage 
fixtures  and  appliances  attached  to  the 
stage,  the  drop  curtain  attached  thereto,  and 
the  chairs  attached  and  fastened  to  the 
floor  by  screws  and  nails,  but  not  includ- 
ing the  scenery  in  the  said  house,  nor  the 
pianos  therein,  nor  the  loose  and  unattached 
chairs.  It  was  also  adjudged  that  the  com- 
plainant was  entitled  to  the  rents,  issues, 
and  profits  of  the  said  property  from  and 
after  the  11th  day  of  March,  1899,  the  day 
that  Bender  was  entitled  to  the  sheriff's 
deed,  to  the  1st  day  of  February,  1900,  when 
the  receiver  took  possession  of  the  proper- 
ty, and  that  the  defendant  James  A.  Murray 
account  for  and  pay  over  to  the  complainant 
Ihe  rents,  issues,  and  profits  of  the  said 
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premines,  with  legal  interest  thereon  from 
the  time  the  same  were  withheld,  and  that 
said  account  be  referred  to  the  master  in 
chancery,  who  should  take  evidence  there- 
on and  state  said  account,  and  report  to 
the  court  said  evidence  and  his  conclusions 
thereon.  In  pursuance  of  this  reference  the 
maiiter  in  chancery  took  evidence  upon  the 
question  of  rents,  issues,  and  profits  due 
from  the  defendant  James  A.  Murray  to  the 
complainant,  John  O.  Bender,  and  thereupon 
found  that  the  defendant  James  A.  Murray 
had  received,  irom  the  11th  day  of  March, 
1899,  to  the  1st  day  of  February,  1900,  $480 
for  each  month  of  said  period  of  ten  months 
and  eighteen  days,  to  wit,  the  sum  of  $5,120, 
and  that  the  complainant,  John  O.  Bender, 
was  entitled  to  receive  from  the  defendant 
James  A.  Murray,  under  the  decree,  the  said 
sum  of  $5,120,  and  interest,  as  particularly 
specified  in  the  findings,  from  the  time 
therein  mentioned  to  the  day  of  judgment 
therein.  The  report  of  the  master  and  his 
findings  were  returned  and  filed  and  entered 
in  the  office  of  the  clerk  of  the  court  on  the 
9th  day  of  December,  1901,  and,  no  excep- 
tions having  been  filed  thereto  by  either  par- 
ty within  one  month  thereafter,  the  report 
stood  confirmed  on  the  next  rule  day,  as 
provided  in  equity  rule  No.  83.  Upon  this 
confirmed  report  of  the  master,  the  court 
entered  a  further  decree  on  the  20th  day 
of  March,  1902,  adjudging  that  the  com- 
plainant, John  O.  Bender,  have  and  recover 
of  the  defendant  James  A.  Murray  the  sum 
of  $6,191.80,  being  the  amount  found  due 
by  the  said  master  in  chancery,  together 
with  legal  interest  at  the  rate  of  8  per  eeat 
per. annum  upon  the  several  amounts  and 
for  the  several  dates  set  forth  in  said  re- 
port, as  ascertained  and  computed  to  the 
date  of  the  entry  of  the  decree. 

From  these  two  decrees  the  defendant 
James  A.  Murray  has  appealed  to  this  court, 
assigning  as  error:  First,  the  action  of  the 
court  in  adjud^ng  that  the  complainant, 
J.  O.  Bender,  was  the  rightful  owner  and 
entitled  to  the  possession  of  the  premises 
described  in  the  complaint  as  the  property 
of  the  Grand  Opera  House  Company,  includ- 
ing the  stage  fixtures  and  appliances  at- 
tached to  the  stage,  the  drop  curtain,  and 
the  chairs  mentioned  in  the  decree,  and  in 
not  determining  that  they  belonged  to  the 
defendant;  second,  the  action  of  the  court 
in  determining  and  adjudging  that  the  com- 
plainant was  entitled  to  the  rents,  is- 
sues, and  profits  of  the  property  described 
therein,  from  and  after  the  11th  day  of 
^larch,  1899,  and  until  the  time  when  the 
receiver  received  the  rents,  issues,  and  prof- 
its, to  wit,  the  1st  day  of  February,  1900. 
63  L.  R.  A. 


Argued  before  Oilheri,  Rom,  and  ifor- 
roio.  Circuit  Judges. 

Mesiirs.  J.  O.  Oampbell,  "W.  H.  ICet- 
■OB,  and  Ii«  S.  B.  Sawyer,  for  appellant: 

The  opera-house  furniture,  soenery,  and 
appliances  were  personal  property. 

The  confirmation  of  Murray's  title  to  the 
building  necessarily  also  confirmed  in  him  ti- 
tle to  the  contents,  so  far  as  those  contents 
were  fixtures  and  part  of  the  building. 

When  the  furniture  was  severed  from  the 
realty  by  the  owner,  if  it  ever  was  a  portioa 
of  the  realty,  it  became  personal  property, 
just  as  so  much  of  the  building  as  was 
pulled  down  and  converted  into  lumber  and 
loose  bricks  also  became  personalty. 

Harris  ▼.  Soovel,  85  Mich.  32,  48  N.  W. 
173;  Tyson  v.  Post,  108  N.  Y.  217,  2  Am. 
St.  Rep.  409,  16  N.  E.  316;  Padgett  v.  Cleve- 
land, 33  S.  C.  339,  11  S.  £.  1069;  Docking 
V.  Frozen,  34  Kan.  29,  7  Pac.  618;  Lewis  ▼. 
Rosier,  16  W.  Va.  333. 

If  the  article  is  attached  for  temporary 
use,  with  the  intention  of  removing  it,  s 
mortgagee  cannot  interfere  with  its  remov- 
al by  the  mortgagor. 

MoRea  ▼.  Central  Nat.  Bank,  66  N.  Y. 
489;  Kelly  v.  Austin,  46  111.  156,  92  Am. 
Dee.  243;  Robertson  ▼.  Corsett,  39  Mich. 
777;  Metropolitan  Concert  Co.  ▼.  Speny, 
9  N.  Y.  S.  R.  342;  New  York  L.  Ins.  Co.  v. 
Allison,  46  C.  G.  A.  229,  107  Fed.  179. 

Messrs.  John  J.  MoHatton,  T.  H. 
Breese,  and  John  "W.  Cotter  also  for 
appellant. 

Messrs.  Crittenden  Thornton,  L.  O. 
Evans,  and  John  F.  Forhis,  for  appellee: 

The  property  awarded  to  Bender  was  not 
personal  property,  but  fixtures,  and  passed 
to  Bender  under  his  redemption. 

Murray  made  fixtures  of  the  property,  snd 
without  any  evident  purpose,  so  far  as  can 
be  ascertained  from  the  record,  that  it 
should  have  any  other  character.  He  was  a 
stranger  to  the  title,  for  the  title  was  in 
the  opera  house  company,  and  he  did  not 
claim  it.  In  such  cases  the  law  is  well  set- 
tled that  the  doctrine  of  fixtures  applies 
with  strictness. 

13  Am.  &  Eag.  £nc  Law,  2d  ed.  p.  619; 
New  York  L.  Ins.  Co.  ▼.  Allison,  46  C.  C.  A. 
229,  107  Fed.  179;  Oliver  ▼.  Lansing,  59 
Xeb.  219,  80  N.  W.  829;  Hill  ▼.  Farmer^ 
d  M.  Nat.  Bank,  97  U.  S.  450,  24  L.  ed. 
1051 ;  PhoBnia  Iron-Works  Co.  v.  New  York 
SecuHty  <f  T.  Co.  28  C.  C.  A.  76,  54  U.  8. 
App.  408,  83  Fed.  757;  Pierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  Z\(i',  HopeiceU  UHU 
V.  Taunton  8av.  Bank,  150  Mass.  519,  6  L. 
R.  A.  249,  15  Am.  St.  Rep.  235,  23  N.  E. 
327;  Southhridge  8av.  Bank  v.  Mason,  147 
Mass.  500,  I  L.  R.  A.  350,  18  N.  E.  406; 
MoFadden  v.  Allen,  134  N.  Y.  489,  19  L. 
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R.  A.  440,  32  N.  £.  21 ;  Sieger  v.  Arctic  Re- 
frigerating Co.  89  Tenn.  453,  11  L.  R.  A. 
580,  14  S.  W.  1087;  Wood  v.  Whelen,  93  111. 
170;  Arnold  ▼.  Crowder,  81  III.  56,  25  Am. 
Kep.  260;  Atchison,  T.  d  8.  F.  B,  Co,  v.  Mor- 
gan^ 42  Kan.  23,  4  L.  R.  A.  284,  16  Am.  8t. 
Rep.  471,  21  Pac.  809;  Hill  v.  Mundy,  89  Ky. 
36,  4  L.  R.  A.  674,  11  8.  W.  956. 

Murray  is  responsible  for  the  rents  col- 
lected by  him  from  March  11,  1899,  to  Feb- 
ruary 1,  1900. 


Bw»  Circuit  Judge,  delivered  the 
opinion   of  the  court: 

It  is  again  conteoded  on  this  appeal  that 
the  court  below  waa  in  error  in  holding  that 
Bender  was  entitled  to  redeem  from  the  ex- 
ecution sale  to  King,  and  from  the  redemp- 
tion made  by  O'Rourke.  This  part  of  the 
decree  of  the  circuit  court  was  before 
this  court  in  King  ▼.  Bender,  54  G.  C.  A. 
317,  116  Fed.  813,  and  the  decree  was  there 
affirmed.  This  aio&rmance  has  become  the 
law  of  the  case,  not  only  by  the  final  judg- 
ment of  this  court,  but  by  the  decision  of 
the  Supreme  Court  of  the  United  States,  re- 
fusing to  grant  a  writ  of  certiorari  to  review 
that  judgment.  187  U.  S.  643,  47  L.  ed.  346, 
23  Sup.  Ct.  Rep.  843.  This  question  is, 
therefore,  not  open  to  review  on  this  appeal. 

Whether  the  property  awarded  to  Bender 
by  the  decree  of  the  court  below  included 
personal  property  owned  by  the  appellant, 
depends  upon  the  question  whether  the  arti- 
cles in  controversy,  consisting  of  stage  fix- 
tures, appliances  adapted  to  the  stage,  drop 
curtain,  and  chairs,  had,  by  being  annexed 
or  affixed  to  the  property,  become  accessory 
to  and  part  and  parcel  of  it.  This  is  mainly 
a  question  of  fact,  depending  upon  the  char- 
acter of  the  articles,  and  the  use  and  pur- 
pose for  which  they  were  placed  in  position; 
and,  this  fact  having  been  determined  by  the 
court  below,  its  finding  will  receive  careful 
consideration,  and  will  not  be  disturbed  un- 
less it  clearly  appears  that  the  finding  was 
not  justified  by  the  evidence. 

The  court  found,  in  its  opinion,  that  the 
building  erected  upon  the  land  redeemed  by 
Bender  was  erected,  constructed,  and  used  as 
an  opera  house  from  the  very  beginning,  and 
that  it  was  being  used  for  that  purpose  at 
the  time  of  the  decree;  that  it  was  suitable 
for  and  adapted  to  such  purpose,  and  could 
not  well  be  used  for  other  purposes  without 
consicferable  changes  and  alterations  in  its 
interior  arrangement  and  condition  as  it 
then  stood  and  was  being  .used ;  that  it  con- 
tained a  stage  and  stage  fixtures  and  appli- 
ances to  facilitate  the  expeditious  handling 
of  scenery  during  theatrical  performances; 
that  it  conteined  a  large  amount  of  theatri- 
eal  scenery,  a  drop  curtain,  also  a  number 
of  opera  chairs  and  seate  attached  to  the 
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floor  by  means  of  screws  and  nails.  The 
court  also  found  that  the  scenery  in  contro- 
versy was  attached  to  the  stage  only  as 
needed,  and  was  capable  of  being  moved 
without  injury  to  the  stage  and  stege  fix- 
tures or  to  itself,  and  for  the  most  part  was 
lodged  and  stored  in  certain  storerooms  in 
the  basement  of  the  building.  This  scenery, 
together  with  the  pianos  in  the  building,  and 
the  loose,  unattached  chairs,  were  found  not 
to  be  fixtures,  and  by  the  decree  were 
awarded  to  the  appellant,  and  are  therefore 
not  involved  in  this  appeal.  The  court  also 
found  that  Murray's  claim  to  title  to  the 
articles  in  controversy  was  derived  from  his 
redemption  from  the  decree  entered  in  the 
proceedings  instituted  for  the  purpose  of 
foreclosing  the  mechanics'  liens  upon  the 
property;  that  this  redemption  was  made 
for  the  purpose  of  protecting  a  small  judg- 
ment which  had  been  assigned  to  him.  The 
court  found  further  that  there  was  a  dis- 
claimer of  ownership  of  the  chairs  on  the 
part  of  the  opera  house  company,  and  a  dec- 
laration by  the  company  that  Murray  was 
the  owner  thereof,  and  that  a  resolution  of 
the  board  of  trustees  or  directors  of  the  com- 
pany allowed  Murray  a  monthly  rentel  for 
the  chairs.  But  the  court  also  found  that 
this  was  all  done  at  a  time  when  Murray, 
by  purchase  or  otherwise,  had  obtained  con- 
trol of  a  majority  of  the  stock  of  the  com- 
pany; that  he  elected  a  majority  of  the  trus- 
tees or  directors  of  the  company;  that  the 
trustees,  acting  at  the  time  the  resolution 
was  adopted,  were  all  of  them  in  some  way 
identified  with  Murray's  interest,  and  sub- 
ject to  his  control ;  that  none  of  the  minori- 
ty stockholders  of  the  corporation  were  pres- 
ent or  represented  in  the  transaction,  and 
that  their  rights  did  not  appear  to  have  been 
considered  or  deemed  worthy  of  considera- 
tion. The  court  found  further  that  a  lease 
of  this  property  was  executed  by  and  in  the 
name  of  the  opera  house  company  to  one 
McFarland;  that  this  lease  was  executed 
by  Murray,  who  was  cognizant  of  the  fact 
that  the  opera  house  company  was  being 
held  out  to  McFarland  as  the  owner  of  the 
property;  that  Murray  stood  by  and  helped 
to  clothe  the  opera  house  company  with  the 
apparent  ownership  and  title  of  this  prop- 
erty to  a  stranger  to  the  title.  The  court 
also  found  that  the  opera  house  would  have 
been  incomplete  as  an  opera  house  without 
chairs,  and  that  those  chairs,  or  similar 
chairs,  were  absolutely  necessary  in  ite  use 
and  occupation  for  theatrical  performances, 
and  that  said  chairs,  afiixed  as  they  were, 
were  a  part  of  the  building  itself,  and  passed 
to  Ejng  under  his  deed  to  the  premises; 
that  the  stage  and  stage  fixtures  and  drop 
curtain  attached  thereto  were  also  fixtures. 
The  findings  of  the  oourt  are  supported 
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by  the  evidence.  Upon  the  examination  of 
Murray  with  regard  to  the  agreement  or  un- 
derstanding under  which  he  was  to  be  re- 
paid for  his  expenditures,  he  testified  that 
he  was  to  be  repaid  from  the  net  proceeds  of 
the  business  of  the  building;  that  the  ac- 
count was  carried  on  in  the  name  of  the 
opera  house  company;  that  he  controlled 
the  whole  thing,  and,  when  there  was  enough 
money  on  hand  to  pay  him,  he  had  it  placed 
to  his  credit;  that  with  respect  to  the  prop- 
erty in  controversy,  after  it  was  removed 
from  the  opera  house  building  he  had  it 
hauled  back,  and  at  that  time  there  was  no 
agreement  or  understanding  between  him- 
self and  the  opera  house  company,  or  its  of- 
ficers, with  reference  to  the  future  use  of 
the  property,  but  that  afterwards  he  did 
have  such  an  understanding;  that,  being  the 
principal  owner  of  the  stock  of  the  opera 
house  company,  he  had  the  property  put 
back  to  benefit  himself,  and  to  get  back  the 
money  he  had  expended  in  the  construction 
of  the  building;  that  without  that  or  some 
other  furniture  the  house  would  have  been 
valueless;  it  oould  not  have  been  run  as  a 
playhouse  without  furniture;  that  when  he 
replaced  the  furniture  in  the  opera  house,  he 
had  no  agreement  with  the  managers  of  the 
opera  house  company  until  the  first  meeting 
of  the  new  board  in  January,  1897,  when  he 
had  a  tacit  understanding  that  he  was  to 
be  paid  after  he  got  his  money  back;  that 
prior  to  that  time  it  was  all  under  his  own 
control,  and  there  was  nobody  to  consult; 
he  managed  the  opera  house,  and  owned  the 
house  and  furniture. 

Maguire,  who  was  familiar  with  the  trans- 
action, testified  that  the  agreement  with 
Murray  was  that  he  should  furnish  the 
money  and  fix  up  the  house  again,  and  re- 
pay himself  from  the  receipts;  and,  when 
that  money  was  paid,  the  furniture  was  to 
be  paid  for  at  so  much  a  month.  But  it  ap- 
pears from  the  evidence  that  it  was  not  until 
June  28,  1890,  that  the  board  of  trustees  of 
the  opera  house  company  adopted  a  resolu- 
tion declaring  Murray  the  owner  of  the  fur- 
niture, scenery,  etc.,  and  allowing  him  a 
rental  therefor. 

From  this  testimony  it  appears  that  Mur- 
ray detached  the  furniture  from  the  opera 
house  as  personal  property,  and  afterwards, 
becoming  the  owner  of  the  majority  of  the 
stock  of  the  corporation  owning  the  realty, 
he  replaced  the  furniture  in  the  opera  house 
for  his  own  benefit,  and  completed  the  build- 
ing for  the  purpose  for  which  it  was  to  be 
devoted,  but  without  any  agreement  with  the 
corporation  itself  at  that  time  that  the  fur- 
niture was  to  remain  as  personal  property. 
There  can  be  no  doubt  that,  upon  general 
principles  of  law,  such  an  annexation  of  per- 
sonal property  is  to  be  treated  as  of  a  per- 
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manent  nature.  New  York  L,  Ifu,  Co.  t. 
Allison,  46  C.  C.  A.  229,  107  Fed.  179,  1S2. 
In  Ewell,  Fixtures,  p.  57,  the  law  is  stated 
as  follows :  "It  has  been  often  held  that  a 
building  or  other  annexation  placed  upon 
the  land  of  another  without  his  previous 
consent,  and  without  any  contract  with  him, 
express  or  implied,  that  it  may  remain 
the  property  of  the  builder  as  a  persooal 
chattel,  becomes  a  part  of  the  realty,  and 
may  not  be  removed  by  the  party  erecting 
it,  or  his  vendee,  as  against  thb  owner  of 
the  soil ;  and  the  doctrine  holds  aa  well  with 
respect  to  joint  owners  as  to  strangers.  One 
joint  tenant  or  tenant  in  common  cannot 
erect  buildings  or  make  improvements  on 
the  common  property  without  the  consent  of 
the  rest,  and  then  claim  to  hold  till  reim- 
bursed a  proportion  of  the  money  expended." 

This  principle  is  clearly  applicable  by 
analogy  to  a  case  where  the  owner  of  a  ma- 
jority of  the  shares  of  stock  of  a  corpora- 
tion, for  his  own  beneiftt  and  advantage  as  a 
stockholder,  annexes  personal  chattels  to 
real  property  owned  by  such  corporation. 
The  absence  of  a  previous  agreement  in  such 
a  case,  that  the  property  was  to  remain  the 
personal  chattel  of  the  party  making  the  an- 
nexation, is  evidence  of  a  legal  intention 
that  the  property  was  to  be  regarded  as  a 
fixture,  which  must  prevail  over  the  secret 
intention  that  the  property  was  to  remain 
separate  and  removable. 

The  resolution  of  the  trustees  of  the  opera 
house  company  on  June  28,  1899,  declaring 
that  the  property  belonged  to  Murray,  and 
allowing  him  a  rental  therefor,  cannot  be 
considered  as  evidence  of  any  great  value 
in  favor  of  Murray.  That  evidence  shom 
that  the  trustees  of  the  corpfn-ation  were 
acting  in  the  interest  of  Murray,  who  held 
a  majority  of  the  stock.  The  resolution 
was  therefore  nothing  more,  practically, 
than  a  declaration  by  his  representatives  in 
interest.  Moreover,  the  adoption  of  the 
resolution  was  more  than  a  year  after  title 
to  the  property  had  become  vested  in  Bender, 
and  more  than  two  months  after  the  com- 
mencement of  this  suit.  It  is  therefore 
open  to  the  suspicion  that  it  was  passed  by 
the  trustees  for  the  purpose  of  supporiuig 
Murray's  claim  to  title. 

The  court  below  found  that  Murray  had 
received  the  rents,  issues,  and  profits  of  the 
property  from  March  11,  1899,  to  February 
1,  1900,  with  full  knowledge  and  notice  of 
Bender's  rights  in  the  premises,  and  by  the 
decree  Murray  was  required  to  make  restitu- 
tion thereof  and  pay  the  same,  with  legal  in- 
terest. There  is  no  question  but  that  Mur- 
ray received  the  rent  of  the  premises  from 
McFarland,  the  trustee,  during  the  time 
mentioned,  and,  upon  the  evidence  estab- 
lishing this  fact*  the  decree  of  September  4» 
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1901,  was  entered,  and  the  matter  referred 
to  the  master  to  state  an  account.  Upon 
this  reference  evidence  was  offered  for  the 
purpose  of  showing  that  the  rent  so  received 
by  Murray  was  paid  over  to  the  opera  house 
company.  But,  objection  being  made  to  the 
evidence,  it  was  excluded  by  the  master,  and 
exception  taken  $  but  the  exception  was  not 
brou^t  to  the  attention  of  the  court  below, 
as  provided  by  the  rules  of  the  court,  and 
the  final  decree  of  March  20,  1902,  was  en- 


tered, following  the  decree  of  September  4, 
1001,  and  adjudging  Murray  liable  therefor. 
We  are  of  opinion  that,  having  determined 
that  Bender 'b  title  to  the  property  is  valid, 
it  follows,  upon  the  record  before  the  court, 
that  he  is  entitled  to  the  rents,  issues,  and 
profits  derived  therefrom,  as  determined  by 
the  decree  of  the  court  below. 

The  decree  of  the  Circuit  Court  ia  ther^ 
fore  af/irmed. 


NEBRASKA  SUPREME  COURT. 


George  W.  BROTT,  Plff,  in  Err., 

V, 
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^Tlie  eondvet  and  1>eb«vior  of  blood* 
lioimds  after  being  set  upon  the  trail  of  a 
fasltive  criminal  may  not  be  given  In  evi- 
dence by  the  state  for  the  purpose  of  proving 
that  the  scent  of  the  accused  and  the  scent 
of  the  person  who  perpetrated  the  crime 
which  Is  being  Investigated  are  identical. 

(December  2,  1003.) 

ERROR  to  the  District  Court  for  Nemaha 
County  to  review  a  judgment  convicting 
defendant  of  burglary.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Meeers,  H.  A.  Iiambert  and  J.  8.  Mo- 
Cavty,  for  plaintiff  in  error: 

In  all  criminal  prosecutions  the  accused 
■hall  have  the  right  to  meet  the  witness 
against  him  face  to  face. 

Neb.  Const,  art.  1,  f  11. 

The  bloodhound  of  mjrthology  has  more 
sagacity  than  all  the  detectives  of  the  world 
done  into  one.  The  bloodhound  of  commerce 
is  only  a  dog  with  a  keen  scent,  entirely  in- 
capable of  performing  miracles  or  conduct- 
ing an  inquiiy  with  even  ordinary  intelli- 
gence. 

The  bloodhound  as  a  witness  cannot  be 
sworn.  His  testimony,  therefore,  is  not  to  be 
received  in  court. 

Law  Notes,  June,  1003;  57  Alb.  L.  J.  131; 
34  Canadian  L.  J.  p.  286. 

Proof  of  the  burglary  of  other  houses 
than  that  for  which  defendant  was  tried 
'was  not  admissible. 

Knighte  v.  State,  58  Neb.  225,  76  Am.  St. 
Rep.  78,  78  N.  W.  508;  Underbill,  Crim.  Ev. 
p.  110,  §  80;  State  v.  Johnson,  38  La.  Ann. 

*  Headnote  by  Sullivan^  Ch.  J. 


NoTii. — For  other  cases  in  this  series  as  to 
evidence  of  trailing  of  criminal  by  bloodhound, 
see  Pedlgo  v.  Com.  42  L.  R.  A.  432,  and  note, 
and  SUte  v.  Moore,  66  L.  B.  A.  96. 
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686;  People  v.  Thacker,  108  Mich.  652,  66 
N.  W.  563;  State  v.  Jeffries,  117  N.  C.  727, 
23  S.  E.  163. 

Messrs.  F.  N.  Provt,  Attorney  General, 
and  Norrla  Brown,  for  defendant  in  error: 

Trailing  by  lloodhounds  is  a  circumstance 
oompetent  to  be  proved  in  criminal  prosecu- 
tions. 

Pedigo  y.  Com.  103  Ky.  41,  42  L.  R.  A. 
432,  82  Am.  St.  Rep.  566,  44  S.  W.  143; 
State  V.  Hall,  3  Ohio  N.  P.  125;  Hodge  v. 
State,  08  Ala.  10,  30  Am.  St.  Rep.  17,  13  So. 
385;  Simpson  v.  State,  111  Ala.  6,  20  Sow 
572. 

SulliTaii,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Geo.  W.  Brott  was  charged  with  burglary, 
and  convicted.  The  court  received  as  evi- 
dence of  guilt  the  fact  that  bloodhounds, 
after  being  taken  to  the  place  where  the 
crime  was  committed,  appeared  to  trail  the 
burglar  to  defendant's  house.  The  compe- 
tency of  this  evidence  is  the  only  question 
necessary  to  consider  in  disposing  of  the 
case.  The  conduct  of  the  dogs  was,  perhaps, 
rightly  received,  in  connection  with  an  ad- 
mission made  by  Brott,  as  evidence  tending 
to  prove  that  he  committed  the  crime 
charged  in  the  information;  but  it  was  also 
received  as  proof  of  independent  crimes 
which  the  state  brought  to  the  attention  of 
the  jury,  and  to  which  the  admission  did  not 
relate.  The  only  evidence  of  these  independ- 
ent crimes  was  the  inference  afforded  by  the 
conduct  of  the  dogs.  If  such  evidence  is  in- 
competent, the  conviction  cannot  stand.  The 
argument  of  the  attorney  general  is  that  the 
bloodhound  has  an  exceptionally  fine  per- 
ception of  soent;  that,  in  following  a  trail 
and  discriminating  between  smells,  he  sel- 
dom or  never  errs;  and  that  knowledge  of 
his  extraordinary  aptitude  is  so  nearly  uni- 
versal that  courts  will  act  upon  it  without 
proof.  The  bloodhound  has,  of  course,  a 
^reat  reputation  for  sagacity,  and  there  is 
a  prevalent  belief  that  in  the  pursuit  and 
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discovery  of  fugitive  criminals  he  is  prac- 
tically infallible.  It  is  a  commonly  accepted 
notion  that  he  will  start  from  the  place 
where  a  crime  has  been  committed,  follow 
for  miles  the  track  upon  which  he  has  been 
set,  find  the  culprit,  confront  him,  and, 
mirahile  dictu,  by  accusing  bay  and  mien 
declare,  "Thou  art  the  man."  This  strange 
misbelief  is  with  some  people  apparently  in- 
corrigible. It  is  a  delusion  which  abundant 
actual  experience  has  failed  to  dissipate.  It 
lives  on  from  generation  to  generation.  It 
has  still  the  attractiveness  of  a  fresh  crea- 
tion. "Time  writes  no  wrinkles  on  its  brow." 
But  it  is  nevertheless  a  delusion, — an  evi- 
dent and  obvious  delusion.  The  sleuthhound 
of  fiction  is  a  marvelous  dog,  but  we  find 
nothing* quite  like  him  in  real  life.  We  re- 
pudiate utterly  the  suggestion  that  there  is 
any  common  knowledge  of  the  bloodhound's 
capacity  for  trailing  which  would  justify  us 
in  accepting  his  conclusions  as  trustworthy 
under  circumstances  like  those  disclosed  by 
the  present  record.  The  burglary  was  com- 
mitted on  the  morning  of  July  5th,  before 
daylight.  The  trailing  did  not  commence 
until  about  5  in  the  afternoon.  In  the 
meantime  the  trail,  near  the  scene  of  the 
crime,  had  been  walked  over,  closely  paral- 
leled, and  crossed,  directly  and  obliquely, 
perhaps,  a  hundred  times.  And  the  sun  had 
been  shining  on  it  steadily  for  more  than 
twelve  hours.  The  situation  the  dogs  had 
to  deal  with  was  an  exceptionally  difficult 
one,  and  it  was,  we  think,  reversible  error 
to  accept  their  conclusion  as  legal  evidence 
of  defendant's  guilt.  To  get  a  nearer  and 
clearer  view  of  the  nature  of  the  evidence 
erroneously  admitted,  let  us  consider  closely 
what  trailing  iau  The  path  of  every  human 
being  through  the  world,  at  every  step,  from 
the  cradle  to  the  grave,  is  strewn  with  the 
putrescent  excretions  of  his  body.  This 
waste  matter  is  in  process  of  decomposition. 
It  is  being  resolved  into  its  constituent  ele- 
ments, and  its  power  to  make  an  impression 
on  the  olfactory  nerves  of  a  dog  or  other 
animal  becomes  fainter  and  fainter  with 
lapse  of  time.  Under  favorable  conditions, 
such  as  free  exposure  to  the  air  and  sun, 
every  compound  particle  is  rapidly  sep- 
arated into  its  original  parts,  and  when  the 
dissolution  is  complete  ita  characteristic 
scent  is  gone.  The  bloodhound  is  endowed 
with  a  remarkably  keen  scent.  He  has 
great  ability  for  differentiating  smells.  His 
method  of  trailing  is  simple  and  well  under- 
stood. Particles  of  waste  matter  given  off 
by  a  particular  individual  fall  to  the 
ground,  and  while  undergoing  chemical 
change  come  in  contact  with  the  olfactory 
nen'es  of  the  dog,  and  produce  an  impression 
which  he  is  able  to  recognize,  as  distinct 
and  different  from  all  other  impressions. 
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Hence  for  a  short  time  a  man  may  be  easily 
trailed  in  the  woods  or  in  the  open  country 
by  the  effluvia  in  his  wake.  But  in  a  city, 
and  after  the  lapse  of  considerable  time,  the 
trailing  is  obviously  more  difficult,  and 
often  manifestly  impossible.  But  difficul- 
ties do  not  deter  the  bloodhound  from  pur- 
suing his  business.  He  trails  as  best  he  can. 
He  always  follows  some  scent,  and  he  goes 
somewhere.  Undoubtedly  nice  and  delicate 
questions  are  time  and  again  presented  to 
him  for  decision.  But  the  consideration:^ 
that  induced  him  in  a  particular  case  to 
adopt  one  conclusion  rather  than  another 
cannot  go  to  the  jury.  The  jury  cannot 
know  whether  the  reasons  on  which  he  acted 
were  good  or  bad;  whether  they  were  all  on 
one  side,  or  evenly  balanced;  nor  whether 
his  faith  in  the  identity  of  the  scent  whi>^ii 
he  followed  was  strong  or  weak.  In  at- 
tempting to  separate  one  smell  from  ten, 
twenty,  fifty,  or  a  hundred  similar  smells 
with  which  it  is  intermixed  and  commingled, 
it  is  highly  probable,  if  not  quite  certain, 
that  the  bloodhound  undertakes  a  task  alto- 
gether beyond  his  capacity.  Like  other 
dogs,  he  has  his  limitations,  and  they  must 
be  recognized  in  courts  of  justice,  if  not 
elsewhere.  That  the  conclusions  of  the 
bloodhound  are  generally  too  unreliable  to 
be  accepted  as  evid^ice  in  either  civil  or 
criminal  cases  is,  we  believe,  the  teaching 
of  that  common  knowledge  and  ordinary  ex- 
perience which  we  may  rightfully  brin^  to 
the  examination  of  this  subject.  If  such  ev- 
idence were  held  to  be  legal  evidence,  it 
would,  standing  alone,  sustain  a  conviction ; 
and  courts,  in  this  golden  age  of  enlighten- 
ment, would  now  and  again  be  under  the 
humiliating  necessity  of  adjudging  that 
some  citizen  be  deprived  of  his  property,  his 
liberty,  or  his  life,  because,  forsooth,  within 
twenty-four  or  forty  hours  after  the  com- 
mission of  a  crime,  a  certain  dog  indicated 
by  his  conduct  that  he  believed  the  scent  of 
some  microscopic  particles  supposed  to  have 
been  dropped  by  the  perpetrator  of  the  crime 
was  identical  with,  or  closely  resembled,  the 
scent  of  the  person  who  had  been  accused  and 
put  upon  trial.  There  are,  we  know,  some 
cases  in  this  country  which  held  that  this 
kind  of  evidence  is  competent,  but  it  seems 
the  judicial  history  of  the  civilized  world  is 
against  them.  The  bloodhound  is,  we  admit, 
frequently  right  in  his  conclusions,  but  tliat. 
he  is  frequently  wrong  is  a  fact  well  at- 
tested by  experience.  What  he  does  in  trail- 
ing may  be  regarded  as  the  declaration  of  a 
disinterested  party,  but,  so  regarded,  the 
authorities  are  opposed  to  its  admission.  It 
is  unsafe  evidence,  and  both  reason  and  in- 
stinct condemn  it. 

The  judgment  is  reversed,  and  the  cauae 
remanded  for  further  proceedinss. 


19(tt. 


Vila.  t.  Grand  Island  E.  L.  I.  &  C.  S.  Co. 


TOl' 


Walter  E.  F.  VILA  ei  ak 

V, 

GRAND  ISLAND  ELECrRIC  LIGHT,  ICE, 

&  COLD  STORAGE  COMPANY 

And 

Rezford   E.   HULETT   et  aL,   Interveners, 

Appts. 


.Neb.. 


.) 


*1.  A  recelTersbip  is  m  purely  «ncil- 
ImvT  remedr,  and  cannot  be  maintained  In 
a  proceeding  Instituted  solely  for  that  pur- 
pose. 

2.  Unless  expressly  avtborlsed  by  stat- 
ute, «  court  bas  no  Jurisdiction  to  ap- 
point a  receiver  of  corporate  property  upon 
grounds  which  would  not  be  sufficient  were 
the  owner  a  natural  person. 

8.  A  reeeiver  cannot  be  appointed  at 
tbe  instance  of  a  mere  naortvasee  for 
property  not  covered  by  the  mortgage. 

4.  Jurisdiction  to  appoint  a  receiver  of 
corporate  property  cannot  be  conferred 
by  the  mere  consent  of  the  corporation, 
where  neither  equitable  nor  statutory  grounds 
exist,  and  where  other  parties,  whose  rights 
are  affected,  have  not  been  notified ;  nor  Is  a 
stockholder  concluded  by  such  an  order. 
On  Rehearing. 

fS.  Tbe  aaestion  of  wbetber  a  petition 
slates  a  canse  of  action,  or  discloses 
grounds  sufficient  for  the  granting  of  equita- 
ble relief*  may  be  raised  at  any  stage  of  the 
proceedings  In  the  appellate  court,  up  to  and 
Including  the  filing  of  a  motion  for  a  re- 
hearing. 

6.  A  prayer  for  general  equitable  re- 
lief, coupled  with  that  of  one  for  specific 
relief,  cannot  be  extended  so  as  to  warrant 
the  granting  of  relief  not  embraced  within 
and  comprehended  by  the  allegations  of  fact 
contained  In  the  pleading. 

T.  Tbe  appointment  of  a  recelTcr  in  an 
eanitable  action  la  ordinarily  an  ancil- 
lary remedy  provisional  In  character,  and 
Incidental  to  the  main  object  or  purpose  of 
the  suit. 

8.  Save  in  certain  classes  of  snits  In 
canity  wbicb  constitnte  vrell-recov- 
Bised  exceptions,  the  jurisdiction  of 
eourts  of  equity  does  not  warrant  the  appoint- 
ment of  a  receiver  to  take  charge  of  and  ad- 
minister the  property  and  business  of  a  cor- 
poration In  an  Independent  action,  where 
that  Is  the  main  object  and  purpose  of  the 
suit  and  the  sole  and  only  relief  asked  for. 

••  Petition  in  tbe  case  at  bar  exam- 
inedy  construed,  and  held  defective  In  sub- 
stance, and  Insufficient  to  support  the  orders 
of  the  court  appointing  a  receiver  to  take 
change  of  and  sequestrate  the  property  and 
business  of  the  defendant  corporation,  dlrect- 

•Headnotes  by  Lobinoieb^  C 
fRehearlng  headnotes  by  Holcomb,  J. 


Note. — As  to  power  to  appoint  receiver  of 
corporation  where  no  other  relief  Is  asked,  see 
alflo  Supreme  Sitting,  O.  of  I.  H.  v.  Baker,  20 
L.  R.  A  210,  and  note;  Whitney  v.  Hanover 
Nat  Bank,  23  L.  B.  A.  631 :  State  ew  rel.  Mer- 
rlam  v.  Ross,  28  I>.  R.  A.  534 ;  and  Wallace  v. 
Pierce-Wallace  Pub.  Co.  38  L.  R.  A  122. 
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Ing  a  sale  thereof,  and  the  confirmation  of 
the  sale  made  under  such  orders. 
lO.  In  tbe  absence  of  statntory  antbor- 
Ity,  conrts  of  eqnlty  do  not  possess 
Jnrisdlction  over  corporate  bodies  to  the 
extent  of.  on  the  application  of  private  par- 
ties, appointing  a  receiver,  sequestrating  the 
property  and  business,  and  selling  the  same 
through  the  Instrumentality  of  such  receiv- 
er, and  thereby  wind  up  the  affairs  and  ter- 
minate the  business,  and  Indirectly  dissolve 
the  corporation. 

(March  18,  1903.) 

APPEAL  by  interveners  from  a  Judgment 
of  the  District  Court  for  Hall  County 
appointing  a  receiver  for  the  defendant  cor- 
poration and  confirming  his  sale  of  its  prop- 
erty.    Reversed. 

The  faQts  are  stated  in  the  opinions. 

Messrs.  Oharlea  G.  Ryan  and  R.  O. 
GlanTille,  for  appellants: 

There  was  no  "action  pending"  within  the 
meaning  of  S  267  of  the  Code.  The  petition 
states  nothing  upon  which  to  pend  such  an 
action. 

A  receiver  is  an  indifferent  person  appoint- 
ed by  the  court  to  receive  and  protect  the 
property  or  fund  in  litigation  pendente  lite. 
The  appointment  is  not  the  ultimate  end  and 
object  of  the  suit,  but  is  merely  a  provisional 
remedy  or  auxiliary  proceeding. 

State  ew  rel.  Merriam  v.  Ross,  122  Mo. 
435,  23  L.  R.  A.  538,  26  S.  W.  947;  High, 
Receivers,  f  1;  Brown  ▼.  Rauch,  1  Wash. 
497,  20  Pac.  785. 

The'  relief  granted  must  respond  to  the 
issues  pleaded,  or  is  null. 

State  ex  rel.  Emerson  ▼.  Dickinson^  59 
Neb.  763,  82  N.  W.  16;  Truesdell  v.  Sarles, 
104  N.  Y.  167,  10  N.  E.  13». 

The  ambiguous  prayer  did  not  make  the 
petition  good,  nor  aid  the  statement  of  fact. 

Stephens  v,  Harding,  48  Neb.  659,  67  N. 
W.  746;  Fox  v.  Graves,  46  Neb.  816,  65  N. 
W.  887. 

There  is  nothing  in  the  pleadings,  nothing 
in  our  statutes,  nothing  in  general  equity 
practice  as  now  followed  by  our  courts,  to 
authorize  the  order  of  March  6  or  support 
the  decree  of  May  6,  where  for  the  first  time 
the  storage  company  was  found  to-  be  in- 
solvent, without  pleading  or  proof. 

Clark  V.  National  Linseed  Oil  Co.  45  C.  C. 
A.  53,  105  Fed.  787. 

A  court  of  equity  will  not  appoint  a  re- 
ceiver of  a  corporation  in  the  absence  of 
statutory  provisions,  unless  the  same  relief 
would  be  granted  any  unincorporated  asso- 
ciation of  natural  persons;  since  one  is  only 
appointed  as  a  necessary  measure  to  the  en- 
forcement of  some  recognized  equitable 
right. 
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Barher  v.  International  Co,  73  Conn.  687, 
48  Atl.  758. 

This  amounted  to  an  involuntary  bank- 
ruptcy proceeding.  This  kind  of  an  action 
can  only  be  brought  in  the  proper  bank- 
ruptcy courts. 

Ibid. 

The  laborers  had  liens,  as  set  out  In  their 
cross-petitions,  which  should  have  been  pre- 
ferred over  the  claims  of  all  other  credit- 
ors, the  plaintiff  included. 

Fosdick  ▼.  Schall,  99  U.  8.  235,  25  L.  ed. 
839 ;  Drennen  v.  Meroantile  Trust  da  Deposit 
Co,  116  Ala.  592,  39  L.  R.  A.  623,  67.  Am.  St. 
Kep.  72,  23  So.  164;  Lee  v.  Pennsylvania 
Traction  Co.  105  Fed.  405;  Farmer^  Loan 
d  T,  Co.  ▼.  American  Watencorks  Co.  107 
Fed.  23;  Moore  v.  Southern  States  Land  d 
Timber  Co.  83  Fed.  399;  Killian  v.  Eooing- 
haus,  110  U.  S.  666,  28  L.  ed.  246,  4  Sup.  Ct. 
Rep.  232;  Merchants*  Nat.  Bank  v.  McDon- 
ald, 63  Neb.  363,  88  N.  W.  492,  89  N.  W. 
770;  Roberts  v.  Johnson,  6  Colo.  App.  406, 
39  Pac.  596;  Hall  v.  Johnson,  21  Colo.  414« 
42  Pac.  660;  Noyes  ▼.  Brace,  8  S.  D.  190,  65 
K.  W.  1071;  Ramsdell  ▼.  Citizens'  Electrio 
Light  d  P.  Co.  103  Mich.  89,  61  N.  W.  275; 
Potts  V.  yew  Jersey  Arms  d  Ordinance  Co. 
17  N.  J.  Eq.  395;  Smith  v.  Western  U.  Teleg. 
Co.  3  McCrary,  130,  11  Fed.  1;  Shelbytnlle 
Water  Co.  v.  People,  140  111.  645,  16  L.  R.  A. 
605,  30  N.  E.  678;  Farmers^  Loan  d  T.  Co. 
V.  St.  Joseph  d  D.  C.  B.  Co.  3  Dill.  412,  Fed. 
Cae.  No.  4,669;  Broum  v.  Rauch,  1  Wash. 
497,  20  Pac.  785. 

Even  if  plaintiif  claimed  under  a  chattel 
mortgage  he  had  no  right  of  possession  ex- 
cept for  the  purpose  of  foreclosing  it. 

Marseilles  Mfg.  Co.  v.  Perry,  62  Neb.  716, 
87  N.  W.  644. 

He  could  not  foreclose  until  his  mortgage 
had  been  filed. 

Loeb  V.  Milner,  21  Neb.  400,  32  N.  W. 
205;  Hall  ▼.  Aitkin,  25  Neb.  366,  41  N.  W. 
192. 

The  petition  filed  by  the  plaintiff  did  not 
state  a  cause  of  action. 

Kemper,  H,  d  McD.  Dry  Goods  Co.  ▼. 
Renshaw,  68  Neb.  514,  78  N.  W.  1071. 

T^e  decree  did  not  conform  with  or  re- 
fl^6nd  to  anything  found  in  the  petition, 
liiis  makes  the  decree  a  nullity. 

Rockfwd  Watch  Co.  v.  Manifold,  36  Neb. 
801,  55  N.  W.  236;  Lincoln  Nat.  Bank  v. 
Virgin,  36  Neb.  735,  38  Am.  St.  Rep.  747, 
65  N.  W.  218;  Lipp  V.  Horbach,  12  Neb. 
371,  11  N.  W.  431;  State  ex  rel.  Emerson 
V.  Dickinson,  59  Neb.  753,  82  N.  W.  16; 
Truesdell  v.  Sarles,  104  N.  Y.  167,  10  N.  E. 
139;  Stephens  v.  Hardifig,  48  Neb.  659,  67 
N.  W.  746;  Fox  v.  Qraves,  46  Neb.  816,  65 
N.  W.  887. 
63  L.  R.  A. 


There  was  no  "action  pending"  when  the 
receiver  was  originally  appointed. 

Jones  v.  Bank  of  Leadville,  10  Colo.  464, 
17  Pac.  272. 

A  court  of  equity,  as  such,  has  no  jurisdic- 
tion over  corporate  bodies  for  the  purpose 
of  winding  up  their  concerns. 

French  Bank  Case,  63  Cal.  650;  Neall  v. 
HiU,  16  Cal.  145,  76  Am.  Dec,  508;  Davis 
V.  Flagstaff  Silver  Min.  Co.  2  Utah,  92; 
Union  Mut.  L.  Ins.  Co.  v.  Union  MiUs  Plas- 
ter Co.  3  L.  R.  A.  90,  37  Fed.  286;  Barry 
V.  Briggs,  22  Mich.  201;  Belmont  v.  Erie 
R.  Co.  52  Barb.  637 ;  People  v.  Weigley,  155 
111.  491,  40  N.  E.  300;  Republican  Moun- 
tain Silver  Mines  v.  Broum,  24  L.  R.  A.  776, 
7  C.  C.  A.  412,  19  U.  S,  App.  203,  58  Fed. 
646;  French  v.  Oifford,  30  Iowa,  153;  Clark 
V.  Raymond,  84  Iowa,  261,  50  N.  W.  1068; 
State  V.  Ross,  2  Ohio  N.  P.  368;  Hutchinson 
Y.  Wright,  109  La.  29,  33  So.  67;  WaUace 
V.  Pierce-Wallace  Pub.  Co.  101  Iowa,  313, 
38  L.  R.  A.  122,  63  Am.  St.  Rep.  389,  70  N. 
W.  216;  Wheeler  v.  Pullman  Iron  d  Steel 
Co.  143  111.  197,  17  L.  R.  A.  818,  32  N.  E. 
420;  Link  Belt  Machinery  Co.  v.  Hughes, 
196  111.  413,  69  L.  R.  A.  673,  63  N.  E.  186; 
Schack  v.  McKey,  100  111.  App.  294;  Jones 
V.  Bank  of  Leadville,  10  Colo.  464,  17  Pac. 
272;  Supreme  Sitting,  O.  of  I.  H.  v.  Baker, 

134  Ind.  293,  20  L.  R.  A.  210,  33  N.  E.  1128; 
Beach,  Priv.  Corp.  §  772;  State  ex  rel.  Inde- 
pendent Diet.  Teleg.  Co.  v.  Second  Judicial 
Diet.  Court,  16  Mont.  324,  27  L.  R.  A.  395, 
48  Am.  St.  Rep.  682,  39  Pac.  316;  NeaU 
V.  Hill,  16  Cal.  145,  76  Am.  Dec  608. 

The  result  of  this  case  was,  in  effect,  a 
dissolution  of  the  corporation,  and  equitj 
has  no  jurisdiction  to  dissolve  a  corporation 
except  it  is  conferred  by  statute. 

Thompson  ▼.  Oreeley,  107  Mo.  685,  17  S. 
W.  962;  St.  Louis,  K.  d  S.  R.  Go.  r.  Wear, 

135  Mo.  230,  33  L.  R.  A.  341,  36  S.  W.  357, 
668 ;  Hovelman  v.  Kansas  City  Horse  R.  Co. 
79  Mo.  639;  Morawetz,  Priv.  Corp.  last  ed. 
SS  282,  283;  Republican  Mountain  Silver 
Mines  ▼.  Broum,  24  L.  R.  A.  776,  7  C.  C.  A. 
412,  10  U.  S.  App.  203,  58  Fed.  644;  Fischer 
V.  Superior  Court,  110  Cal.  129,  42  Pac.  561; 
Barber  v.  International  Co.  73  Conn.  587,  48 
Atl.  769;  Merchants'  Nat.  Bank  v.  McDon- 
ald, 63  Neb.  363,  88  N«  W.  492,  89  N.  W. 
770. 

A  court  of  equity  has  no  power  to  seques- 
trate the  property  of  a  corporation  by  means 
of  a  receiver. 

Cook,  Corp.  ed.  1898,  f  629;  United  States 
Trust  Co.  V.  ^610  York,  W.  8.  d  B.  R.  Co. 
101  N.  Y.  478,  5  N.  E.  316;  Decker  v.  Gard- 
ner, 124  N.  Y.  334,  11  L.  R.  A.  480,  26  N.  E. 
814 ;  Crombie  v.  Order  of  Solon,  157  Pa.  588, 
27  Atl.  710;  Oldham  V.  Mt.  Sterling  Improv. 
Co.  103  Ky.*529,  45  S.  W.  779;  Mason  v. 
Supreme  Ct.  Equitable  League,  77  Md.  483, 
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39  Am.  St.  Rep.  433,  27  Atl.  171;  Heap  v. 
Heap  Mfg.  Co.  97  Mich.  147,  66  N.  W.  349; 
Hinckley  v.  Pfiater,  83  Wis.  64,  53  N.  W. 
21 ;  Worth  Mfg.  Co.  v.  Bingham,  54  C.  C.  A. 
119,  116  Fed.  786;  State  Invest,  d  Ins.  Co. 
T.  Superior  Court,  101  Cal.  135,  36  Pac. 
549;  Dudley  ▼.  Dakota  Hot  Springs  Co.  11 
S.  D.  559,  79  N.  W.  839. 

A  Buit  by  a  creditor  of  an  insolvent  cor- 
poration for  the  appointment  of  a  receiver 
cannot  be  maintained  as  a  suit  by  a  general 
creditor  to  wind  up  the  defendant's  affairs, 
since  for  that  purpose  the  jurisdiction  of 
the  proper  bankruptcy  court  should  be  in- 
voked. 

Barher  ▼.  Iniemaiional  Co.  78.  Conn.  587, 
48  Atl.  759. 

A  thing  cannot  be  done  indirectly  that  is 
forbidden  directly. 

Keteham  v.  MoNamara,  72  Conn.  709,  60 
L.  R.  A.  641,  46  Atl.  146;  Harhaugh  y.  Cos- 
tello,  184  IlL  110,  75  Am.  St.  Rep.  147,  56 
N.  E.  363;  Parmenter  Mfg.  Co.  ▼.  Hamilton, 
172  Mass.  178,  70  Am.  St.  Rep.  258,  51  N. 
E.  629;  E.  C.  Westooti  Co.  v.  Berry,  69 
X.  H.  505,  45  Atl.  352;  First  Nat.  Bank  v. 
Ware,  95  Me.  388,  60  Atl.  24;  Re  F.  A.  Hall 
Co.  121  Fed.  992;  Be  Bruss-Ritier  Co.  90 
Fed.  651;  Re  Maoon  Sash,  Door  d  Lumber 
Co.  112  Fed.  323. 

Messrs.  HIT.  H.  Thompson  and  V.  O. 
Stiiekler,  for  appellees: 

A  court  has  the  power  to  order  its  re- 
ceiver to  make  a  sale  of  the  property  in  his 
hands  in  any  case  where  the  court  thinks 
it  is  for  the  best  interests  of  the  parties. 

High,  Receivers,  S  192;  Beach,  Reoeivers, 
$  727;  20  Am.  &  Eng.  Enc.  Law,  p.  145; 
Jackson  ▼.  Lahee,  114  111.  287,  2  N.  E.  172; 
Farmers^  d  M.  Bank  v.  Carman  Vat.  Bank, 
59  Neb.  229,  80  N.  W.  820;  Crane  v.  Ford, 
.  Hopk.  Ch.  114;  Walker  v.  Morris,  14  Ga. 
323;  McLane  v.  Plaoerville  d  8.  Valley  R. 
Co.  66  Cal.  606,  6  Pac.  748;  De  Visser  v. 
Blackstone,  6  Blatchf.  235,  Fed.  Cas.  No. 
3,840;  First  Nat.  Bank  v.  Shedd,  121  U.  S. 
74,  30  L.  ed.  877,  7  Sup.  a.  Rep.  807;  MeU 
/en  V.  Moline  Malleable  Iron  Woris,  131  U. 
S.  352,  33  L.  ed.  178,  9  Sup.  Ct.  Rep.  781; 
Davis  y.  Cfray,  16  Wall.  203,  21  L,  ed.  447. 

The  court  could  appoint  a  receiver  on  its 
own  motion. 

Elk  Fork  OH  d  Gas  Co.  v.  Foster,  39  C.  C. 
A  615,  99  Fed.  496;  Earle  v.  Earle,  27  Neb. 
277,  20  Am.  St.  Rep.  667,  43  N.  W.  118; 
Cochran  v.  Cochran,  42  Neb.  612,  60  N.  W. 
942;  Morrissey  v.  Broomal,  37  Neb.  778,  56 
N.  W.  883;  Disher  v.  Disher,  45  Neb.  100, 
«3  N.  W.  368;  Flentham  v.  Stetcard,  46 
Neb.  641,  63  N.  W.  924;  MoDaniel  v.  Lee, 
37  Mo.  207. 

Notice  of  the  appointment  may  be  waived 
by  voluntaiy  appearance,  and  when  such 
waiver  is  had  the  court  may  appoint  a  re- 
63L.R.A. 


ceiver  other  than  the  one  named  by  the  ap- 
plicant, without  giving  formal  notice. 

Farmers'  d  M.  Bank  v.  German  Nat. 
Bank,  59  Neb.  229,  80  N.  W.  820. 

When  this  property  was  in  the  hands  of 
the  receiver  it  was  in  the  custody  of  the 
law,  and  is  to  be  administered  by  the  court 
for  the  benefit  of  all  the  company's  credit- 
ors. 

Veith  r.  Ress,  60  Neb.  52,  82  N.  W.  116. 

The  receiver  cannot  be  sued  or  summ<med 
as  garnishee  in  respect  to  the  property  in 
his  possession  by  virtue  of  his  trust. 

Moore  v.  Southern  States  Land  d  Timber 
Co.  83  Fed.  399;  Moron  v.  Btwrges,  154  U. 
S.  256,  38  L.  ed.  981,  14  Sup.  Ct.  Rep.  1019; 
Shepherd  v.  Pepper,  133  U.  S.  626,  33  L.  ed. 
706,  10  Sup.  Ct.  Rep.  438;  High,  Receiv- 
ers, pp.  310,  311;  Mercantile  Trust  Co.  v. 
Southern  States  Land  d  Timber  Co.  30  C. 
C.  A.  349,  62  U.  S.  App.  676,  86  Fed.  711; 
Steele  v.  Walker,  116  Ala.  486,  67  Am.  St. 
Rep.  62,  21  So.  942;  Jackson  v.  Lahee,  114 
111.  287,  2  N.  E.  172;  Fidelity  Ins.  Trust  d 
8.  D.  Co.  Y.  Roanoke  Iron  Co.  81  Fed.  439; 
Connecticut  River  Bkg,  Co.  ▼.  Rockbridge 
Co.  73  Fed.  709. 

Each  of  the  appellants,  having  entered 
his  appearance  and  invoked  the  powers  of 
the  court  in  his  behalf  with  respect  to  the 
execution  by  the  receiver  of  his  trust,  cannot 
afterwards  be  heard  to  object  to  the  juris- 
diction of  the  court. 

Veith  V.  Ress,  60  Neb.  62,  82  N.  W.  116; 
Oommontcealth  Mut.  F.  Ins.  Co.  v.  Hoyden 
Bros.  60  Neb.  636,  83  Am.  St.  Rep.  645, 
83  N.  W.  922;  Hawkvna  v.  Glewn,  131  U.  S. 
319,  33  L.  ed.  184,  9  Sup.  Ct.  Rep.  739; 
Jackson  v.  Lahee,  114  111.  287,  2  N.  E.  172. 
On  rehearing. 

Independently  of  statutory  provisions, 
equity  has  jurisdiction  to  appoint  a  re- 
ceiver over  corporate  property  in  the  follow- 
ing cases:  (1)  At  the  suit  of  Idiose  who 
have  a  lien  upon  the  corporate  property; 
(2)  at  the  suit  of  creditors  who  have  ob- 
tained judgment,  and  have  exhausted  all 
legal  remedies  to  collect  it;  (3)  at  the  suit 
of  a  creditor  or  stockholder  of  a  moneyed 
corporation  interested  in  its  funds,  if  the 
creditor  has  a  lien,  where  there  is  a  breach 
of  duty  on  the  part  of  directors,  and  a 
threatened  loss  of  funds  or  security;  (4) 
where  the  corporation  is  dissolved,  and  has 
no  officer  to  attend  to  its  affairs. 

Consolidated  Tank-Line  Co.  ▼.  Kansas 
City  Varfiish  Co.  43  Fed.  204;  Wayne  Pike 
Co.  Y.JIammons,  129  Ind.  368,  27  N.  E.  487; 
Supreme  Sitting,  0.  of  I.  H.  v.  Baker,  134 
Ind.  293,  20  L.  R.  A.  210,  33  N.  E.  1128; 
State  ▼.  Northern  C.  R.  Co.  18  Md.  193; 
Davis  ▼.  United  States  Electric  Power  d 
L.  Co.  77  Md.  35,  25  Atl.  982;  Eaytoood  v. 
Lincoln  Lutnber  Co.  64  Wis.  639,  26  N.  W. 
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184;  Cameron  ▼.  Grov4land  Improv,  Co,  ZO 
Wash.  169,  72  Am.  St.  Rep.  26,  64  Pac. 
1128;  Fidelity  Title  d  T,  Co.  ▼.  Sohenley 
Park  d  H.  R.  Co.  189  Pa.  363,  69  Am.  St. 
Rep.  815,  42  Atl.  140;  United  States  Rubber 
Co.  y.  American  Oak  Leather  Co.  27  C.  C. 
A.  118,  53  U.  S.  App.  444,  82  Fed.  248; 
Doe  V.  Norihweai  Coal  d  Transp.  Co.  64 
Fed.  928. 

It  was  the  rule  at  oommon  law  that  an  in- 
dependent action  could  be  brought  against 
an  insolvent  corporation  and  its  property 
sequestered  through  the  appointment  of  a 
receiver,  and  held  and  applied  to  the  pay- 
ment of  the  debts  owing  by  the  corporation, 
by  any  creditor  having  a  lien  thereon. 

Covington  Drawbridge  Co.  v.  Shepherd, 
21  How.  112,  16  L.  ed.  38;  Macon  d  W.  R. 
Co.  V.  Parker,  9  Ga.  378;  Blanchard  v. 
Catcthome,  4  Sim.  566;  Fripp  v.  Chard  R. 
Co.  21  Eng.  L.  &  £q.  53;  Adler  v.  Milwau- 
kee Patent  Brick  Mfg.  Co.  13  Wis.  63;  Spear 
V.  Grant,  16  Mass.  9;  Vose  ▼.  Chrant,  16 
!Mass.  505 ;  Wood  v.  Dummer,  3  Mason,  308, 
Fed.  Cas.  No.  17,944;  Ward  v.  Oriavfoldville 
Mfg.  Co.  16  Conn.  693;  Mann  ▼.  Pentz,  3 
N.  Y.  416;  Nathan  v,  Whitlock,  9  Paige, 
152;  Henry  v.  Vermillion  d  A.  R.  Co.  17 
Ohio,  187 ;  Ogilvie  v.  Knoco  Ins.  Co.  22  How. 
380,  16  L.  ed.  349;  High,  Receivers,  3d  ed. 
p.  263,  9  303;  Towle  v.  American  Bldg. 
Loan  d  Invest.  Soc.  60  Fed.  131;  Sage  v. 
Memphis  d  L.  R.  R.  Co.  125  U.  S.  361,  31  L. 
ed.  694,  8  Sup.  Gt.  Rep.  887;  Quincy,  M.  d 
P.  R.  Co.  V.  Humphreys,  145  U.  S.  82,  36 
L.  ed.  632,  12  Sup.  Ct.  Rep.  787;  Hollins  v. 
Brierfield  Coal  d  I.  Co.  150  U.  S.  371,  37  L. 
ed.  1113,  14  Sup.  Ct.  Rep.  127;  Barber  v. 
International  Co.  73  Conn.  690,  48  Atl.  758. 

If  it  is  necessary  that  a  statutory  enact- 
ment be  had  in  order  that  jurisdiction  might 
exist  in  the  courts  of  this  state,  the  enact- 
ment of  §  266,  K  5,  p.  1282,  Comp.  Stat. 
1901,  would  be  sufficient  to  warrant  the  ap- 
pointment of  a  receiver  in  this  case  as  an 
independent  action  brought  for  that  pur- 
pose. 

Ponca  Mill  Co.  v.  Mikesell,  55  Neb.  101, 
75  N.  W.  46. 

If  the  court  had  jurisdiction, — ^that  is,  if 
it  was  such  a  case  as  the  court  had  a  right 
to  hear  and  determine, — its  order  making 
the  appointment  of  a  receiver  would  not  be 
absolutely  void,  even  if  the  petition  was  in 
fact  defective,  but  would  simply  be  an  error, 
which  might  have  been  corrected  if  the 
proper  proceeding  had  been  had  for  reversal. 

Dickerson  ▼.  Cass  County  Bank,  95' Iowa, 
392,  64  N.  W.  397;  Reinach  v.  Atlantic  d 
O.  W.  R.  Co.  58  Fed.  33 ;  Re  James,  99  Cal. 
374,  37  Am.  St.  Rep.  60,  33  Pac.  112.3. 
.  Jurisdiction  over  the  res  is  obtained  by 
its  seizure  under  process  of  the  court, 
63  L.  R.  A. 


Cooper  ▼.  Reynolds,  10  WalL  306,  19  L. 
ed.  931. 

The  court  has  jurisdietion  of  the  subject- 
matter  in  cases  of  this  kind.  Simply  the 
sale  of  the  corporation's  property  wu 
sought,  and  that  the  proceeds  be  applied  to 
the  payment  of  its  debts.  This  in  so  man- 
ner dissolved  the  corporation,  or  sought  ta 

Boston  Invest,  Co.  ▼.  Pacific  Short  lAms 
Bridge  Co.  104  Iowa,  311,  73  N.  W.  839; 
Barber  ▼.  International  Co.  73  Conn.  590, 
48  Atl.  768;  Beach,  Priv.  Corp.  1189. 

llie  mortgagee  has  his  option,  upon  con- 
dition broken,  to  maintain  a  bill  in  equity 
for  a  foreclosure  of  the  mortgage,  or  to  ob- 
tain possession  of  the  mortgaged  property, 
through  the  appointment  of  a  receiver. 

Shaw  V.  Norfolk  County  R.  Co.  5  Griy, 
162. 

The  appointment  of  receivers  originated 
in  the  courts  of  chancery  in  England,  and 
has  naturally  descended  to  all  courts  which 
have  jurisdiction  in  equity,  as  a  part  of 
their  inherent  power. 

Gluck  t,  B.  Receivers,  §  10,  p.  30;  2 
Waterman,  Corp.  S§  365,  356;  Ohio  CSr. 
Proc  (Seney)  pp.  244-248. 

Courts  of  equity  and  common  law  are  not 
limited  as  to  jurisdiction  by  statutes. 

EarU  y.  Earle,  27  Neb.  277,  20  Am.  St 
Rep.  667,  43  N.  W.  118;  Jennings  ▼.  Simp- 
son, 12  Neb.  558,  11  N.  W.  880;  Monroe  v. 
Reid,  46  Neb.  317,  64  N.  W.  983;  2  Beach, 
Priv.  Corp.  p.  1192,  f  762;  Howell  v.  West- 
ern R.  Co.  94  U.  S.  463,  24  L.  ed.  264;  Legg 
y.  Mathieson,  2  Giff.  71;  Wiidy  v.  Mid- 
Hants  R.  Co.  16  Wedc.  Rep.  400. 

Receivers  may  be  appointed  to  prevent 
forfeitures. 

Wait,  Insolvent  Corp.  p.  212,  f  266. 

Even  prior  Jto  default. 

Id.   p.    213,    S    257;    Long   Dock   Co.  v.  . 
MaUery,  12  N.  J.  Eq.  432. 

Or  to  preserve  the  property. 

Thompson  v.  Natchez  Water  d  Sewer  Co. 
68  Miss.  423,  9  So.  821;  Brassey  v.  New 
York  d  N.  E.  R.  Co.  22  Blatchf.  72,  19  Fed. 
663;  Doe  v.  Northwest  Coal  d  Transp.  Co. 
64  Fed.  928;  Sutton  Mfg.  Co.  ▼.  Hutchinson, 
11  C.  C.  A.  320,  24  U.  S.  App.  145,  63  Fed. 
498;  Oconto  Water  Co.  v.  National  Foundry 
d  Pipe  Works,  7  C.  G.  A.  603,  18  U.  S.  App. 
380,  59  Fed.  19;  Trust  d  Deposit  Co.  v. 
Spartanburg  WiUerworks  Co.  91  Fed.  324; 
Ten^ple  v.  Glasgow,  25  G.  C.  A.  640,  42  U. 
S.  App.  417,  80  Fed.  441 ;  Connecticut  River 
Bkg.  Co.  V.  Rockbridge  Co.  73  Fed.  709; 
Brown,  B.  d  Co.  v.  Lake  Superior  Iron  Co. 
134  U.  S.  630,  33  L.  ed.  1021,  10  Sup.  Ct 
Rep.  604;  Texas  Consol.  Compress  d  Mfg. 
Asso.  V.  Storrow,  34  C.  C.  A.  182,  92  Fted. 
12;  Ponca  Mill  Co.  v.  MikeseU,  65  Neb. 
98,  75  N.  W.  46;  Veith  v.  Ress,  60  Neb. 
62,   82   N.   W.   116;   Barbour  ▼.   National 
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Exek,  Bank,  45  Ohio  St.  133,  12  N.  E.  5; 
Beldmg  ▼.  Meloehe,  113  Mich.  223,  71  N.  W. 
592;  Bchreiber  v.  Carey,  48  Wis.  208,  4  N. 
W.  124. 

Iiobl»eier,  Cy  filed  the  following  opin- 
ion: 

On  I>eccmber  6, 1000,  appellees  filed  in  the 
district  court  for  Hall  county  a  petition 
maidng  the  Grand  Island  Electric  Light, 
Ice,  &  Gold  Storage  Company  a  defendant, 
alleging  that  it  had  en  June  18th  previous 
mortgaged  its  plant  and  other  property,  to 
appellee  Vila  for  $15,000;  that  $4,000  of  this 
had  been  used  for  other  purposes  than  pay- 
ing off  a  prior  mortgage  as  agreed;  "that 
said  defendant  is  now  and  will  be  wholly 
unable  to  pay  the  interest,  or  any  part 
thereof,  to  become  due  on  its  said  mortgage 
indebtedness  on  January  1,  1901;  that  de- 
fendant is  also  wholly  without  ability  or 
means  to  pay  any  part  of  its  fioating  in- 
debtedness, amounting  to  about  the  sum  of 
$8,662,  and  its  creditors  are  threatening  to 
attach  the  mortgaged  property  hereinbefore 
described;"  that  defendant  had  failed  to 
keep  its  plant  in  repair  as  required  by  the 
mortgage,  and  that  by  the  terms  of  the  mort- 
gage the  noncompliance  with  its  covenants 
entitled  plaintiff  to  an  appointment  of  a 
receiver.  Another  clause  of  the  mortgage 
quoted  in  the  petition  authorizes  such  ap- 
pointment "upon  the  commencement  of  suit 
to  foreclose,"  and  the  petition  contained 
the  following  prayer:  "Wherefore  the 
plaintiff  prays  that  a  receiver  be  appointed 
for  defendant,  and  the  s$iid  receiver  be  given 
authority  to  do  each  and  all  of  the  things 
mentioned  in  said  mortgage,  to  wit:  To 
take  possession  of  all  the  defendant's  prop- 
erty covered  by  said  mortgage,  and  to  man- 
age and  operate  the  business  and  to  collect 
its  income  and  profits,  and  to  apply  the 
same  upon  the  expenses  and  charges  for 
maintaining  and  operating  said  business  and 
paying  the  obligations  secured  by  plaintiff's 
mortgage,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  meet  and 
proper."  On  the  next  day  the  following  an- 
swer was  filed  on  behalf  of  the  defendant: 
"Now  comes  this  above-named  defendant, 
and  for  answer  to  the  plaintiff's  petition  ad- 
mits the  facts  therein  stated,  and  consents 
to  the  appointment  of  a  receiver  in  this  ac- 
tion, as  prayed  in  the  plaintiff's  petition." 
On  the  same  day  a  receiver  was  appointed 
to  take  charge  of  the  "property,  business, 
and  assets  of  the  defendant"  (part  of  which 
IB  enumerated),  "and  all  other  property  of 
enrery  kind  or  diaracter  belonging  to  or 
pertaining  to  said  defendant  and  its  busi- 
ness." By  the  terms  of  this  order  the  re- 
ceiver is  directed,  inter  alia,  "to  operate 
and  carry  on  the  business  of  the  defendant." 
63L.B.  A. 


The  next  order  appearing  in  the  record  is 
dated  March  5,  1901,  and  recites  "that  it  is 
for  the  best  interest  of  the  parties  hereto, 
of  the  said  trust,  and  all  persons  interested 
therein  that  the  business  of  the  said  de- 
fendant, the  Grand  Island  Electric  Light, 
Ice,  &  Gold  Storage  Company,  be  speedily 
closed,  and  the  affairs  thereof  woimd  up  as 
soon  as  possible."  In  this  order  also  the  re- 
ceiver is  directed  to  notify  all  creditors  of 
the  defendant  to  file  their  claims.  It  does 
not  appear  in  the  record  upon  what  this 
order  is  based,  or  at  whose  instance  it  was 
obtained.  On  March  25th  the  several  ap- 
pellants filed  individual  petitions  of  inter- 
vention, alleging  the  recovery  of  judgments 
before  a  justice  of  the  peace  on  claims  for 
labor  performed  in  defendant's  behalf.  The 
aggregate  amount  of  these  claims  was  about 
$700,  and  each  petitioner  prayed  that  his 
claim  should  be  given  preference,  and  al- 
leged that  the  property  in  the  hands  of  the 
receiver  included  about  $9,000  worth  of  per- 
sonalty which  was  not  covered  by  plaintiff's 
mortgage,  and  each  prayed  that  he  might 
share  in  the  fund  arising  from  the  sale 
thereof.  An  order  granting  leave  to  inter- 
vene as  prayed  was  entered  on  the  same 
day  that  these  petitions  were  filed,  and  on 
the  following  day  the  receiver  filed  a  rejport 
as  to  the  condition  of  the  business,  in  which 
he  recommended  a  speedy  sale  of  the  entire 
property  in  his  hands.  Objections  to  this 
application  to  sell  were  filed  by  the  inter* 
veners,  and  also  by  appellee  Kinkel,  a  stock- 
holder in  the  defendant  corporation.  These 
were  overruled,  and  an  order  made  requir- 
ing an  inventory  and  appraisement  of  the 
property,  in  pursuance  of  which  the  ap- 
praisers fixed  the  valuation  of  the  plant  in 
the  aggregate  of  $25,000.  On  May  6th  a 
decree  was  rendered,  in  which  demurrers  to 
the  several  petitions  of  intervention  were 
sustained,  but  the  claims  of  the  interveners, 
among  others,  were  allowed,  less  the  court 
costs  of  placing  them  in  judgment.  By  this 
decree  the  court  also  found  that  certain  of 
the  property  in  the  receiver's  hands  was 
personalty,  and  was  not  covered  by  plain- 
tiff's mortgap(e,  but  it  also  found  "that  all 
of  the  property,  goods,  and  franchises,  real, 
personal,  or  mixed,  coming  into  the  hands 
of  the  said  receiver,  save  that  which  is  here- 
in specifically  found  to  be  personal  property, 
is  covered  by  the  said,  plaintiffs  mortgage." 
The  decree  directed  a  sale,  subject  to  the 
mortgage  of  all  property  covered  thereby, 
and  a  separate  sale  of  the  remaining  person- 
alty, and  on  June  8th  the  entire  property 
was  sold  to  G.  H.  Payne,  trustee,  president 
of  appellee  Payne-Knox  Company,  for  $2,800 
for  the  mortgaged  property  and  $150  for 
the  balance.  This  is  about  one  third  of  the 
floating  debt  alleged,  as  we  have  seen,  to  ex- 
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ist  at  the  beginning  of  the  Buit.  Objections 
to  confirmation  of  the  sale  were  filed  by  in- 
terveners, they  having  previously  objected 
to  the  appraisement,  but  these  were  over- 
ruled, and  the  sale  confirmed  on  June  22d. 
Interveners  bring  the  cause  here  by  appeal, 
attacking  both  the  decree  of  May  6th  direct- 
ing a  sale,  and  also  the  order  of  June  22d 
confirming  the  same.  These  orders  are  both 
made  a  part  of  the  transcript  which  was 
filed  here  October  11th,  and  a  review  of 
them  brings  before  us  also  the  question  as 
to  the  validity  of  the  order  appointing  the 
receiver  (M,  A,  Seeds  Dry  Plate  Co.  v.  Heyn 
Photo  Supply  Co.  67  Neb.  216,  77  N.'  W. 
660),  for,  if  this  was  invalid,  the  subse- 
quent proceedings,  being  based  thereon,  are 
necessarily  so. 

Appellants  contend  that  there  was  no 
"suit  actually  commenced  and  pending,*'  as 
required  by  §  267  of  the  Ck>de  before  a  re- 
ceiver may  be  appointed.  This  requirement 
is  jurisdictional.  "The  order  appointing  a 
receiver  was  void,  for  the  reason  tiiat  it  was 
made  when  there  was  no  suit  pending." 
Ckraley,  J.,  in  Merehante'  tf  Mfrs.  Nat.  Bank 
V.  Kent  Circuit  Judge,  43  Mich.  296,  6  N. 
W.  627.  "No  authority  is  given  by  the 
statutes  of  this  state  to  its  courts,  or  to 
judges  thereof  in  vacation,  to  make  such  an 
appointment,  except  in  a  pending  suit;  nor 
does  it  inhere  in  any  ot  them  under  their 
general  jurisdiction  as  courts  of  eqitity." 
State  em  reU  Merriam  v.  Rosa,  122  Mo.  466, 
23  L.  R.  A.  534,  26  S.  W.  947.  Of.  Re 
Brant,  96  Fed.  257,  where  the  authorities 
are  collated.  Moreover,  the  suit  which  must 
be  "actually  commenced  and  pending*'  as  a 
condition  precedent  to  an  appointment  of  a 
receiver,  must  be  one  in 'which  the  main  re- 
lief sought  is  independent  of  the  receiver- 
ship. The  latter  is  a  purely  ancillary 
remedy.  "It  is  not  the  office  of  a  court  of 
equity  to  appoint  receivers  as  a  mode  of 
granting  ultimate  relief.  They  are  appoint- 
ed as  a  measure  ancillary  to  the  enforce- 
ment of  some  recognized  equitable  right." 
Baldwin,  J.,  in  Barber  v.  International  Co, 
73  Conn.  593,  48  Atl.  758.  "Unless,  possi- 
bly, in  cases  provided  for  by  the  statute, 
the  appointment  of  a  receiver  can  only  be 
made  in  aid  of  the  main  action,  although 
such  appointment  may  be  a  part  of  the  re- 
lief sought  by  the  complaint."  State  v. 
Union  Nat,  Bank,  145  Ind.  650,  57  Am.  St. 
Rep.  209,  44  N.  E.  585.  "The  appointment 
is  not  the  ultimate  end  and  object  of  the 
suit,  but  is  merely  a  provisional  remedy  or 
auxiliary  proceeding."  State  ex  rel.  Mer- 
riam  v.  Rose,  122  Mo.  456,  23  L.  R.  A.  534, 
25  S.  W.  947. 

Tested  by  these  authorities,  we  are  un- 
able to  say  there  was  "a  suit  actually  com- 
menced and  pending"  when  the  receiver  in 
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this  case  was  appointed.  ^  It  Is  true  that  a 
petition  had  been  filed  the  day  previous,  bat 
this  would  not  constitute  such  a  suit  uniesR 
it  set  forth  grounds  instituting  an  actual 
controversy  and  demanding  substantial  re- 
lief beyond  tiie  mere  appointment  of  a  re- 
ceiver. In  State  ex  rel,  Merriam  v.  £om, 
122  Mo.  435,  23  L.  R.  A.  534,  25  S.  W.  947, 
a  corporation  filed  a  petition  alleging,  that 
its  plant  was  heavily  encumbered,  and  pray- 
ing for  the  appointment  of  a  receiver,  with 
a  prayer,  as  here,  for- general  relief.  A  re- 
ceiver was  appointed,  but  upon  application 
to  the  supreme  court  a  writ  of  prohibition 
was  granted,  and  the  court  said:  "The 
filing  of  that  petition  no  more  instituted  an 
actual  controversy  between  contending  suit- 
ors in  court  than  would  the  filing  of  a  copy 
of  the  Lord's  Prayer.  It  laid  no  foundation 
whatever  for  the  exercise  of  the  jurisdiction 
of  the  court  to  appoint  a  receiver,  unless 
some  ground  for  the  exercise  of  that  juris- 
diction can  be  found  other  than  an  actual, 
pending  controversy  in  the  court  whidi  un- 
dertook its  exercise."  The  petition  in  this 
case  contains  no  prayer  for  specific  relief 
other  than  the  appointment  of  a  receiver. 
Some  of  its  allegations,  indeed,  resemble 
those  of  an  ordinary  petition  to  foreclose  a 
mortgage.  But  no  such  relief  is  asked,  and, 
waiving  the  question  whether  a  decree  of 
foreclosure  may  be  rendered  under  a  prayer 
for  general  relief,  we  have  searched  this  peti* 
tion  in  vain  for  averments  which  declare 
plaintifif's  right  to  a  foreclosure.  The  m(Hi- 
gage  itself  is  not  attached  to  or  made  a  part 
of  the  petition,  and,  while  some  of  its  pro- 
visions are  quoted,  Uiey  are  confined  to  such 
as  show  the  holder's  right  to  a  receive, 
lliey  set  forth  no  default  whidi  would  en- 
title him  to  foreclose.  The  petition  condu- 
sively  shows,  not  only  that  the  principal 
debt  is  not  due,  but  that  not  even  the  first 
coupon  had  matured  at  the  time  the  pro- 
ceeding was  begun.  The  petition  merely 
alleges  that  the  mortgagee  will  be  unable  to 
meet  this  when  the  coupon  shall  fall  due,— 
nearly  a  month  later.  Not  even  the  ap- 
pointment of  a  receiver  will  be  made  on  an- 
ticipated grounds.  Ohadron  Bkg,  Co.  v.  Ma- 
honey,  43  Neb.  214,  61  N,  W.  594.  Much 
less  will  a  decree  of  foreclosure  be  rendered.* 
And  not  only  does  the  petition  fail  to  state 
facts  which  authorize  a  foreclosure,  but  the 
conduct  of  plaintiffs  indicates  that  they 
never  intended  to  seek  such  relief.  No  at- 
tempt has  been  made  anywhere  in  the  prog- 
ress of  the  litigation  to  obtain  a  decree  of 
foreclosure,  and  the  defendant's  pro/perty 
was  finally  purchased  by  the  president  of 
the  corporate  plaintiff  under  a  decree  which 
expressly  directed  the  sale  subject  to,  and 
not  by  virtiie  of,  the  mortgage. 
Nor  can  this  petition  be  upheld  as  one  for 
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tbe  dissolution  of  the  corporate  defendant. 
It  contiiine  no  prayer  that  the  corporation 
be  dissolved,  but,  on  the  contrary,  asks  that 
a  receiver  be  appointed,  and  that  he  apply 
the  income  ''for  maintaining  and  operating 
said  business."  The  idea  of  a  dissolution 
does  not  appear  to  have  been  entertained 
until  March  6th, — three  months  after  the 
filing  of  the  petition, — when  the  order  was 
made  reciting  that  it  was  for  the  best  inter- 
ests of  the  parties  that  the  affairs  of  the 
'  corporation  be  wound  up.  But,  even  had  the 
petition  contained  a  specific  prayer  for  dis- 
solution, this  would  not  have  supplied  a 
BufUcient  basis  for  the  appointment  of  a  re- 
ceiver. "A  court  of  equi^  has  no  inherent 
power,  as  such,  to  appoint  a  receiver  over 
an  insolvent  corporation."  Smith,  Receiver- 
ships, 1807,  9  228.  "The  general  jurisdic- 
tion of  equity  over  corporate  bodies  does  not 
extend  to  the  power  of  dissolving  the  corpora- 
tion or  of  winding  up  its  affairs  and  seques- 
trating the  corporate  property  and  effects, 
in  the  absence  of  express  statutory  author- 
ity. And  courts  of  equity  will  not,  ordi- 
narily, by  virtue  of  their  general  equitable 
jurisdiction,  or  of  their  visitatorial  powers 
over  corporate  bodies,  sequestrate  the  ef- 
f  eeta  of  the  corporation,  or  take  the  manage- 
ment of  its  affairs  from  the  hands  of  its 
own  officers  and  intrust  it  to  the  control  of 
a  receiver  of  the  court,  upon  the  application 
either  qf  creditors  or  shareholders."  High, 
Receivers,  2d  ed.  S  288.  Our  legislature  has 
enacted  statutes  which  authorize  the  ap- 
pointment of  receivers  for  winding  up  the 
affairs  of  particular  corporations, — as  in  the 
case  of  banks, — but  none  of  these  apply  to 
such  a  corporation  as  the  defendant  below. 
This  receivership  must  be  sustained,  if  at 
all,  by  tlie  general  statutory  provisions  re- 
lating to  the  appointment  of  receivers,  or  by 
the  general  rules  of  equity  jurisdiction.  ''In 
the  absence  of  a  statutory  enlargement  of 
equity  jurisdiction,  a  receiver  of  a  corpora- 
tion will  not  be  appointed  unless  the  same 
relief  would  be  given  when  claimed  in  an 
action  against  an  unincorporated  associa- 
tion of  natural  persons."  Barber  v.  Inter- 
national Co,  73  Conn.  593,  48  Atl.  758.  Our 
statute  on  this  subject  is  similar  to  that 
of  Iowa.  In  Wallace  v.  Pierce-Wallace  Pub, 
Co.  101  Iowa,  323,  38  L.  R.  A.  122,  63  Am. 
St.  Rep.  389,  70  N.  W.  216,  it  was  observed: 
"We  have  heretofore  held  that  this  section 
does  not  authorize  the  dissolution  of  the 
corporation  by  a  court  of  equity,  nor  the 
placing  of  its  property  in  the  hands  of  a  re- 
ceiver which  practically  accomplishes  the 
same  purpose." 

We  have  not  overlooked  Ponoa  Mill  Co.  v. 
Mikeselh  65  Neb.  98,  75  N.  W.  46,  but  we 
find  nothing  there  to  change  our  conclusions. 
It  was  an  action  by  a  stockholder  to  estab- 
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lish  and  foreclose  a  lien  upon  corporate 
property,  and  by  the  same  order  which 
granted  him  this  relief  a  receiver  was  ap- 
pointed on  the  ground  that  the  majority 
stockholders  were  mismanaging  the  corpo- 
rate business  and  misappropriating  corpo- 
rate property.  It  follows  Hayv>ood  ▼.  'Lvn- 
coin  Lumber  Co.  64  Wis.  639,  26  N.  W.  184, 
which  was  an  action  to  foreclose  a  mortgage 
executed  by  the  corporation.  In  both  cases, 
therefore,  the  plaintiffs  were  seeking  to  en- 
force liens,  and  the  receivership  was  not,  as 
here,  the  sole  apparent  purpose  of  the  pro- 
ceeding. In  both  cases  grounds  for  the  ap- 
pointment of  a  receiver  existed  independent 
of  the  fact  that  the  defendant  was  a  corpora- 
tion. 

But  if  we  were  permitted  to  overlook  the 
fact  that  no  main  action  was  pending  when 
this  receiver  was  appointed,  we  would  still 
be  unable  to  uphold  the  order  of  appoint- 
ment and  the  subsequent  proceedings  there- 
under, because  it  resulted  in  the  sequestra- 
tion of  property  by  the  receiver,  to  which, 
in  no  view  of  the  case,  was  he  entitled.  The 
petition  merely  prayed  that  he  be  authorized 
to  take  possession  of  the  "property  covered 
by  said  mortgage,"  and  this  would  have 
been  the  limit  of  his  rightful  possession 
even  had  the  petition  sought  and  set  forth 
grounds  for  a  foreclosure.  But  the  order  of 
appointment  gave  him  possession  of  "all 
other  property  of  every  kind  or  character  be- 
longing to  or  pertaining  to  said  defendant 
and  its  business."  There  never  was  an  ap< 
plication  to  extend  the  receivership  to  other 
property,  and  this  part  of  the  order,  at  least, 
was  void  on  its  face.  Plaintiffs  were  not 
entitled  in  any  event  to  a  receivership  of 
property  in  which  they  had  no  definite  in- 
terest. Smith  ▼.  Welle,  20  How.  Pr.  158. 
The  case  at  bar  strongly  resembles  State  v. 
Union  NcU.  Bank,  145  Ind.  537,  57  Am.  St. 
Rep.  209,  44  N.  E.  585,  where  a  similar 
course  was  followed  by  the  trial  court,  and 
upon  appeal  it  was  observed:  "In  the  case 
before  us  the  plaintiff  had  no  judgment  or 
other  genera]  lien  against  the  defendant's 
property.  His  only  lien  was  that  of  his 
chattel  mortgage;  and  without  a  suit  to 
foreclose  that  mortgage  he  had  no  right  to 
a  receiver  even  for  the  property  covered  by 
that  mortgage.  Still  less  was  there  a  right 
to  a  receiver  for  property  not  covered  by 
plaintiffs  chattel  mortgage.  The  rights  of 
judgment  creditors  could  not  thus  be  cut 
out  by  one  who  had  no  judgment  or  other 
lien  upon  the  defendant's  property.  From 
any  point  of  view,  therefore,  it  must  be  ap- 
parent that  the  court  had  no  jurisdiction 
to  appoint  a  receiver  in  this  case."  In  the 
case  at  bar  the  trial  court  distinctly  recog- 
nized that  there  was  property  in  the  hands 
of  the  receiver  not  included  in  the  mortgage. 
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for  it  directed  a  sale  of  this  apart  from  the 
other.  But  upon  what  possible  theory  had 
plaintiff  a  right  to  seek  or  obtain  the  ap- 
pointment of  a  receiver  of  this  nonmortgaged 
property?  Moreover,  while  the  court  or- 
dered a  sale  of  some  of  the  personalty  with- 
out subjecting  it  to  the  mortgage,  the  record 
shows  that  other  property  of  that  class  was 
not  sold  in  this  way,  for  the  decree  ex- 
pressly recites,  as  we  have  seen,  '^that  all  of 
the  property,  .  .  .  real,  personal,  or 
mixed,  •  .  •  save  that  which  is  herein 
specifically  found  to  be  personal  property, 
is  covered  by  said  plaintiff's  mortgage." 
How  much  personal  property  was  thus  in- 
cluded in  the  mortgage  we  have  no  means 
of  knowing,  for  that  instrument  is  exceed- 
ingly comprehensive  in  its  terms,  and  pur- 
ports to  include  "all  and  every  description 
of  personal  and  mixed  property."  But  the 
decree  plainly  shows  that  some  of  the  per- 
sonal property  was  treated  as  covered  by 
the  mortgage,  and  sold  -subject  thereto ;  and 
the  result  of  this  must  necessarily  have 
been  to  reduce  the  assets  from  which  inter- 
veners might  satisfy  their  claims. 

We  do  not  agree  with  counsel  for  appel- 
lants tliat  the  labor  claims  of  interveners 
constitute  a  preferential  lien  on  the  assets 
of  the  corporation;  for,  as  we  interpret  the 
rule  in  Fosdick  ▼.  Schall,  99  U.  S.  235,  25 
L.  ed.  339,  it  merely  upholds  the  discretion- 
ary power  of  the  court  which  appoints  a  re- 
ceiver to  impose  as  terms  of  the  appoint- 
ment the  prior  payment  of  such  claims  as 
these.  The  doctrine  is  more  fully  elaborated 
in  Farmers*  Loan  de  T.  Co,  v.  Kansas  City, 
W.  d  N.  W.  n,  Co.  53  Fed.  182.  But  while 
these  interveners  may  have  had  no  liens 
other  than  those  afforded  by  their  judg> 
ments,  they  were  certainly  entitled  to  share 
as  general  creditors  in  every  dollar  that 
could  be  realized  from  the  corporate  assets 
not  clearly  appropriated  to  some  higher 
claim. 

Now,  this  mortgage,  though  purporting' 
to  cover  personalty,  was  never  filed  as  a 
chattel  mortgage,  and  was,  therefore,  in 
respect  to  chattels,  "void  as  against  the 
creditors  of  the  mortgagor."  Comp.  Stat, 
chap.  32,  §  14.  These  interveners  were  judg- 
ment creditors,  and  therefore  within  the 
letter  of  the  rule  laid  down  by  this  court 
in  Farmers*  d  M.  Bank  v.  Anthony,  39  Neb. 
348,  57  N.  W.  1029,  and  Reiss  v.  Argw 
bright  (Neb.)  92  N.  W.  988.  Whether  it 
was  necessary  that  their  judgments  should 
have  antedated  the  mortgage,  we  do  not 
here  decide,  for  the  record  discloses  that  in 
any  event  the  receiver  took  possession  of  and 
sold,  by  virtue  of  the  decree  complained  of, 
property  which  confessedly  was  not  covered 
by  the  mortgage.  We  see  no  escape,  then, 
from  the  conclusion  that  the  order  appoint- 
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ing  this  receiver  was  made  without  JQri«die- 
tion,  and  that  the  subsequent  proceedings 
thereunder  were  invalid. 

We  are  cited  to  Commonwealth  Mut.  F. 
Ins,  Co.  V.  Hayden  Bros.  60  Keb.  636,  83 
Am.  St.  Rep.  545,  83  N.  W.  922,  and  Eafck- 
ins  Y.  Olenn,  131  U.  S.  319,  33  L.  ed.  184, 
9  Sup.  Ct.  Rep.  739,  in  support  of  the  con- 
tention that  appellant  Kinkel,  as  a  stodc- 
holder,  was  bound  by  the  court's  order  as 
regards    the    defendant    corporation.      The 
cases  referred  to  simply  announce  the  ru)<9' 
that  a  stockholder  is  concluded  by  a  decree 
compelling  the  enforcement  of  a  corporate 
duty.     But  there  was  certainly  no  duty  on  the 
part  of  the  corporate  defendant  below  to 
consent  to  the  appointment  of  a  receiver. 
Nor  was  it,  or  any  other  party,  bound  by 
an  order  which  the  court  had  no  jurisdiction 
to  nmke.    It  is  a  familiar  rule  that  consent 
never  confers  jurisdiction  over  the  subject- 
matter.    This  applies  in  the  case  of  receiv- 
erships as  completely  as  elsewhere.     "Con- 
sent of  the  parties  before  the  court  will  not 
avail  to  secure  resort  to  the  remedy  in  a 
case  otherwise  improper,  or  if  the  rights  of 
other  persons  will  be  affected  adversely,  or 
put   in   danger   of   violation."     Beach,   Re- 
ceivers, f  49.     This  case  has  some  of  the 
features  of  Merchants'  d  Mfrs.  'Sat.  Bank 
V.  Kent  Circuit  Judge,  43  Mich.  292,  5  N. 
W.   627,  where  Cooley,  J.,  said:     "We  do 
not  enlarge  upon  this  aspect  of  the  case,  as 
it  is  not  necessary  here;   but  it  must  be 
manifest  that  the  parties  were  creating  a 
trust  by  means  of  the  mortgage  and  of  a 
consent  order   which   could   not   stand  the 
test  of  the  law.     ...     It  resembles  very 
closely  an  attempt  by  circuitous  methods 
to  avoid  a  legal  principle."    In  this  case  the 
consent  of  those  now  complaining  was  never 
sought  or  obtained.    Although  the  petition 
distinctly  averred  that  there  were  creditors 
who  "are  tlireatening  to  attach,"  and  al- 
though the  statute  expressly  requires  that 
notice  of  an  application  for  a  receiver  shall 
be  given  "to  all  parties,  to  be  affected  there- 
by"  (Code  Civ,  Proc.  §  267),  none  of  the 
interveners  now  holding  judgments  against 
the   corporate   defendant  were   notified,  or 
given  an  opportunity  to  be  heard  as  to  the 
order  appointing  the  receiver.    Under  these 
circumstances,  the  mere  fact  that  they  did 
not  except  to  the  order  should  not  prevent 
a  review   of  it  here.     And,   in  any  event, 
these  objections,   being  jurisdictional,  may 
be  raised  even  in  the  appellate  court  for 
the  first  time.     Lansing  v.  Chicago,  U.  d 
8t.  P.  R.  Co.  85  Iowa,  215,  52  N.  W.  195; 
Orcutt  V.  Hanson,  71  Iowa,  614,  32  N.  W. 
482. 

There  are  other  questions  presented  in  ap- 
pellant's brief,  but,  as  their  solution  is  not 
necessary  to  a  determination  of  the  case^  wo 
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will  not  further  prol<mg  the  limits  of  this 
opinion.  We  recommend  that  the  decree  of 
Hay  6th  and  the  order  of  June  22d  confirm- 
ing the  sale  be  reversed,  and  that  the  order 
appointing  the  receiver  be  vacated* 

Hastlacs  and  Kirkpatriek,  CC,  oon- 


Per  Ovriaait 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  May  6,  1901,  and  the 
order  of  confirmation  of  June  22,  1901,  are 
reverted,  and  the  order  appointing  *  the  re- 
ceiver is  vacated. 

A  reargument  having  been  granted,  Hol- 
eoBLb,  J.,  on  December  2,  1903,  handed 
down  the  following  additional  opinion : 

A  rehearing  having  been  granted,  this 
cause  has  been  submitted  on  oral  arguments 
and  printed  briefs  for  further  consideration. 
The  opinion  heretofore  formulated,  prepared 
by  one  of  the  commissioners,  is  found  under 
the  title  ''Vila  et  al.  v.  Cfrand  Island  Eleo- 
trio  Light,  Ice,  dt  Cold  Storage  Co.  and 
Others,  as  Interveners,"  ante,  791,  94  N. 
W.  136.  The  case  is  there  quite  fully  stated, 
and  a  repetition  will  here  be  avoided  as  far 
as  is  consistent  with  a  proper  discussion  of 
the  subject  in  the  present  opinion.  Gauged 
by  the  pleadings,  and  the  proceedings  had 
and  done  thereunder,  the  suit  appears  to 
have  been  instituted  by  a  mortgagee  of  the 
plant  and  property  of  the  defendant  cor- 
poration for  the  purpose  of  having  its  prop- 
erty sequestrated,  and,  through  the  aid  of 
a  receiver,  its  affairs  wound  up  by  a  sale 
of  the  property,  and  a  division  of  the  as- 
sets  among  those  entitled  thereto.  The  suit 
in  its  practical  workings  has  many  of  the 
earmarks  of  a  proceeding  had  under  our 
statute  for  the  appointment  of  a  receiver 
and  the  winding  up  of  the  business  of  an  in- 
solvent banking  corporation  incorporated 
under  the  laws  of  this  state.  The  plaintiffs, 
as  trustee  and  cestui  que  trust,  were  the 
owners  and  holders  of  certain  bonds  execut- 
ed and  delivered  by  the  defendant  company, 
and  secured  by  a  mortgage  on  its  plant, 
consisting  of  both  real  and  personal  prop- 
erty. The  defendant  company,  at  the  time 
of  the  institution  of  the  suit,  filed  its  an- 
swer, admitting  the  truth  of  the  allegations 
of  the  petition,  and  consenting  to  the  ap- 
pointment of  a  receiver  as  therein  prayed 
for.  The  essential  averments  of  the  peti- 
tion which  it  seems  advisable  here  to  state 
for  the  purpose  of  the  further  discussion  of 
the  case  are,  in  substance,  as  follows:  That 
it  was  agreed  by  the  defendant  when  the 
loan  was  made,  evidenced  by  the  bonds  exe- 
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cuted  at  the  time  and  described  in  the  pe- 
tition, that  the  proceeds  should  be  used  to 
pay  off  a  prior  mortgage,  and  the  balance 
for  the  completion  of  the  plant;  that  prior 
to  the  incepticm  of  the  litigation  the  plain- 
tiffs learned  for  the  first  time  that  a  large 
proportion  of  the  proceeds  of  the  loan  so 
made  had  been  misappropriated  and  used 
for  other  purposes,  and  that  the  plant  re- 
mained in  an  unfinished  and  incomplete  con- 
dition; that  the  defendant  was  at  the  time, 
and  would  be,  wholly -unable  to  pay  the  in- 
terest, or  any  part  thereof,  thereafter  and 
within  a  short  time  to  become  due  on  the 
mortgage  indebtedness,  and  was  wholly  with- 
out ability  to  pay  any  part  of  its  floating 
indebtedness,  amounting  to  a  large  sum,  and 
that  its  creditors  were  threatening  to  attach 
the  mortgaged  property;  that  the  defendant 
was  entirely  without  credit,  unable  to  pur- 
chase supplies  needed  in  its  business,  was 
without  money,  and  that  its  business  was 
likely  to  be  stopped  either  by  attachment 
suits  or  because  of  its  inability  to  procure 
the  necessary  materials  and  appliances;  and 
that,  should  the  business  be  discontinued, 
the  value  of  the  property  would  be  greatly 
diminished,  the  public  put  to  great  incon- 
venience, and  great  financial  loss  ensue.  The 
mortgage,  it  was  averred,  contained  the  fol- 
lowing provisions:  That  the  defendant 
agreed  to  keep  up  all  the  buildings,  machin- 
ery, engines,  etc.,  in  good  repair  and  condi- 
tion, and  that  such  agreement  had  not  been 
kept;  that  the  mortgage  also  provided  that 
in  case  of  default  in  the  payment  of  the 
bonds  or  interest,  or  failure  to  comply  with 
any  of  its  terms,  the  trustee  should  there- 
upon become  entitled  to  the  appointment  of 
a  receiver  to  take  possession  of  the  property, 
manage  and  operate  the  business,  collect  the 
income  and  profits,  and  apply  the  same  on 
the  expenses  and  charges  for  maintaining 
the  plant  and  business  and  paying  the  obli- 
gations secured  by  such  mortgage.  Where- 
fore it  is  prayed  that  a  receiver  be  appointed 
and  given  authority  to  do  each  and  all  of 
the  things  mentioned  in  the  mortgage,  to 
wit,  to  take  possession  of  the  property  cov- 
ered by  the  mortgage  and  manage  and  oper- 
ate the  business,  collect  its  income  and  prof- 
its, and  apply  the  same  upon  expenses  and 
charges  for  maintaining  and  operating  the 
business,  and  in  paying  the  obligations  se- 
cured by  plaintiff's  mortgage,  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  meet  and  proper.  Upon  the  filing  of 
the  petition  and  the  answer  of  the  defend- 
ant company,  a  receiver  was  appointed,  who 
qualified,  took  possession  of  the  property  of 
the  defendant  corporation,  and  managed  its 
business  until  it  was  sold  at  receiver's  sale 
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under  order  of  the  court,  which  sale  was  aft- 
erward confirmed,  and  from  which  orders 
and  decrees  an  appeal  is  prosecuted  by  the 
interveners,  one  a  stockholder  of  the  corpo- 
ration and  the  others  general  creditors  who 
had  reduced  their  demands  to  judgment  be- 
fore intervening  in  the  action.  To  the  re- 
port of  the  receiver  advising  a  sale  of  the 
property,  and  the  order  of  the  court  direct- 
ing the  sale  and  the  confirmation  thereof 
when  made,  the  interveners  objected,  pro- 
tested, and  excepted,  •but  without  avail. 

Counsel  for  appellees  devote  a  portion  of 
their  argument  to  the  question  of  whether 
these  intervening  parties  can  be  heard  to 
complain  on  appeal  after  going  into  court 
and  asking  to  have  their  judgments  satisfied 
out  of  the  corporate  property,  and  after,  as 
is  claimed,  the  stockholder  had  assisted  in 
and  consented  to  the  appointment  of  a  re- 
ceiver. This  phase  of  the  ease  may,  we 
think,  be  properly  disposed  of  by  tiie  sugges- 
tion that  in  our  judgment  the  pivotal  point 
of  the  whole  controversy  and  the  chief  in- 
quiry to  be  made  are  with  relation  to  the 
sufficiency  of  the  petition  filed  in  the  case, 
and  whether  or  not  it  states  a  cause  of  ac- 
tion or  discloses  equitable  grounds  for  the 
granting  of  the  relief  prayed  for  or  granted 
to  the  plaintiffs.  It  has  frequently  been  held 
that  the  question  of  the  su£Sciency  of  a  pe- 
tition, and  whether  it  states  a  cause  of  ac- 
tion, may  be  raised  at  any  step  of  the  pro- 
ceedings, even  in  the  supreme  court  on  an 
appeal,  and  is  open  for  consideration  in  the 
appellate  court  at  any  time  until  and  in- 
cluding the  filing  of  a  motion  for  a  rehear- 
ing. Kemper f  H.  ds  McD,  Dry  Ooods  Co.  v. 
RenahatD,  68  Neb.  613,  78  N.  W.  1071;  State 
ex  rel,  Broatch  ▼.  Moores,  68  Neb.  286,  78 
N.  W.  629.  If  the  petition  filed  in  this 
case  does  not  state  a  cause  of  action,  if  it 
is  defective  in  substance,  if  its  allegations 
do  not  warrant  the  granting  of  any  equita- 
ble relief,  then  such  defect  is  open  for  con- 
sideration, and  the  participation  of  the  in- 
terveners and  appellants  in  the  proceedings 
had  in  the  court  below  can  in  no  wise  pre- 
clude them  from  urging  the  insufficiency  of 
the  petition  to  support  the  orders,  decrees, 
and  judgment  of  the  court  entertaining  ju- 
risdiction and  trying  the  cause  below.  While 
the  prayer  to  the  petition  contains  a  re- 
quest for  general  equitable  relief,  it  must, 
we  think,  be  admitted  that  it  cannot  be  ex- 
tended so  as  to  warrant  the  granting  of 
relief  not  embraced  within  or  comprehended 
by  the  allegations  of  the  pleading.  To  be 
sure,  the  prayer  for  relief  is  a  part  of  the 
petition,  but  it  is  no  portion  of  the  state- 
ment of  facts  required  to  constitute  a  cause 
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of  action.  Consequently,  while  it  may  be 
broader  than  the  allegations  of  the  petiuos, 
the  cause  of  action  pleaded  cannot  be  eo- 
larged  or  made  the  basis  for  the  granting  of 
relief  other  than  that  warranted  by  the  al- 
legations of  facts.  Fox  ▼.  Graves,  46  Neb. 
812,  816,  66  N.  W.  887,  and  authorities  cited 
therein. 

An  examination  of  the  petition  in  the 
case  at  bar  renders  it  obvious  that  no  cause 
of  action  is  stated  therein  disclosing  a  right 
to  the  recovery  of  a  money  judgment  for 
the  amount  called  for  by  the  bonds,  or  any 
portiod  thereof,  or  for  a  foreclosure  of  the 
mortgage  in  satisfaction  of  any  sum  which 
might  be  found  to  be  due;  in  other  words, 
none  of  the  debt  secured  by  the  mortgage 
had  at  the  time  matured,  and  there  was  no 
breach  nor  default  in  the  conditions  of  the 
mortgage  disclosed  by  the  pleadings  war- 
ranting a  foreclosure  of  the  title  to  and 
equity  of  redemption  of  the  property  mort- 
gaged, owned,  and  held  by  the  defendant 
company.  This,  manifestly,  is  the  view  tak- 
en by  tiie  parties  to  the  suit  and  the  trial 
ooui-t,  since  no  attempt  was  made  to  enforce 
the  obligation  secured  by  the  mortgage,  or 
for  the  sale  of  the  property  of  the  defend- 
ant company  and  the  application  of  its  pro- 
ceeds in  satisfaction  thereof.  What  was  in 
fact  done  was  to  seize  all  the  proper^  of 
the  iM>rporation,  place  it  in  otisiodia  legis 
by  means  of  the  receivership,  manage  it  un- 
der the  direction  of  the  court  for  a  short 
period  of  time,  and  then  dispose  of  it  at 
receiver's  sale  subject  to  the  mortgage  and 
the  indebtedness  secured  thereby,  mentiooed 
in  the  pleadings  as  being  held  and  owned  by 
the  plaintifi^s.  The  cause  of  action,  there- 
fore, stated  or  attempted  to  be  stated,  was 
not  in  respect  of  plaintiffs'  right  to  col- 
lect their  indebtedness  held  against  the  de- 
fendant and  enforce  their  mortgage  lien, 
but  their  right,  under  the  allegations  of  the 
petition,  to  have  a  receiver  appointed  to  take 
charge  of  and  manage  the  property  and  bus- 
iness of  the  defendant  company,  and  to  wind 
up  its  affairs  by  a  sale  of  the  plant  sub- 
ject to  plaintiffs'  lien,  and  the  distribution 
of  the  proceeds,  after  paying  the  costs  and 
charges  of  the  receivership,  to  those  found 
entitled  thereto. 

We  are  thus  brought  to  a  consideration  of 
the  proposition  as  to  whether  the  plaintiff 
was  warranted  in  asking  solely  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
and  administer  the  corporate  estate  and  to 
sell  the  same  as  was  done,  and  whether  the 
court  was  authorized  to  make  such  appoint- 
ment and  to  enter  the  orders  and  decrees 
thereafter  made  and  rendered  in  the  further 
proceedings,  to  whidi  exceptions  are  taken. 
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It  is  to  this  proposition  that  counsel  have 
devoted  most  of  their  arguments,  and  to 
which  our  attention  will  now  he  directed. 
In  the  former  opinion  it  was  held  that  a 
receivership  is  a  purely  ancillary  remedy, 
and  cannot  be  maintained  in  a  proceeding 
instituted  solely  for  that  purpose.  The  enun- 
ciation of  this  proposition  is  vigorously 
challenged  by  appellees'  counsel,  but  a  full 
investigation  and  consideration  of  the  sub- 
ject has  dispelled  from  our  minds  all  doubts, 
if  any  have  heretofore  existed,  as  to  its 
being  a  correct  and  sound  declaration  of  the 
principles  of  equity  governing  and  controll- 
ing a  suit  when  applied  to  a  condition  of 
facts  such  as  are  presented  by  the  record  in 
the  case  at  bar.  Of  course,  where  the  stat- 
ute authorizes  it,  and  in  some  well-recog- 
nized exceptions  to  the  general  rule,  the  ap- 
pointment of  a  receiver  may  be  and  is  the 
main  object  and  purpose  of  the  suit  or  pro- 
ceedings. It  is  likewise  true  that  in  some 
cases  of  extraordinary  character  affecting 
quasi  public  corporations,  and  where  pub- 
lic interests  are  so  involved  as  to  demand 
the  extension  of  the  equitable  principles  ap- 
plicable to  receiverships  so  as  to  protect 
such  interests,  some  courts  have  assumed  ju- 
risdiction, and  claim  authority  to  appoint 
a  receiver  where  that  is  the  main  purpose  of 
the  suit;  yet  such  cases  have  been  character- 
ized as  announcing  a  doctrine  both  novel 
and  unusual.  In  all  such  cases  the  object 
of  such  appointment  is  to  preserve  and 
hold  intact  the  property  intrusted  to  the 
receiver,  and  not  to  destroy,  dismember,  or 
by  receiver's  sale  dispossess  the  corporation 
of  its  property  and  franchise.  Possibly  the 
subject  may  be  made  a  little  clearer  by 
some  reference  to  the  nature  and  character 
of  receiverships  and  the  principles  under- 
lying the  subject,  as  gathered  from  the  text 
writers  and  the  decisions  of  the  courts  of 
last  resort.  A  receiver  by  his  appointment 
does  not  become  a  litigant  in  the  action,  nor 
does  he  represent  one  more  than  the  other 
of  any  of  the  parties  to  the  controversy. 
He,  when  appointed,  takes  possession  of  the 
property  as  the  right  arm  of  the  court  for 
the  benefit  of  the  party  ultimately  entitled 
to  it^  Beach,  Receivers,  $  2.  He  is,  says 
the  same  author,  "a  ministerial  officer  of  a 
court  of  chancery  appointed  as  an  indifferent 
person  between  the  parties  to  a  suit,  merely 
to  taice  possession  of  and  preserve,  pendente 
lite,  the  fund  or  property  in  litigation." 
Beach,  Priv.  Corp.  f  772.  The  sequestration 
of  property  by  a  receiver  in  a  suit  in  equity 
is  analogous  to  the  seizure' of  property  by 
attachment  in  an  action  at  law.  The  ap- 
pointment of  receivers,  says  the  Supreme 
Court  of  Ohio,  is  classed  as  one  of  the  pro 
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visional  remedies,  like  the  proceedings  by 
injunction  or  in  attachment.  Says  the 
court:  '*A  provisional  receivership  is  in 
effect  an  injunction,  and  something  more 
stringent  still.  It  is  to  be  granted  with 
great  caution,  and  only  in  a  case  of  press- 
ing apparent  necessity.  Edwards  on  'Re- 
ceivers, 13.  The  appointment  of  a  receiver 
is  an  equitable  remedy,  and  bears  a  similar 
relation  to  courts  of  equity  that  proceedings 
in  attachment  bear  to  courts  of  law.  Hence 
the  appointment  of  a  receiver  has  been  said  • 
to  be  an  equitable  execution.  Jeremy,  £q. 
Jur.  249."  Cinoinnati,  8.  <t  0,  R,  Co,  ▼. 
Bloan,  31  Ohio  St.  1-7.  See  also  DavU  v. 
Qray,  16  Wall.  203-217,  21  L.  ed.  447-452. 
It  must  be  made  to  appear  ai&rmatively  that 
there  is  a  reasonable  possibility  that  the 
plaintiff  will  ultimately  succeed  in  obtain- 
ing the  general  relief  sought  in  the  suit  in 
which  the  receivership  is  asked.  Smith,  Ro* 
ceiverships,  $6  (b) ;  Beach,  Receivers,  9  48. 
**The  appointment  of  a  receiver,"  says  the 
supreme  court  of  Pennsylvania,  "is  the  ex- 
ercise of  a  power  in  aid  of  a  proceeding  in 
equity,  and  is  the  subject  of  sound  discre- 
tion." Chicago  A  A,  Oil  d  Min.  Co,  v. 
United  States  Petroleum  Co.  67  Pa.  83. 
"The  law  of  receiverships  is  peculiar  in  its 
nature  in  that  it  belongs  to  that  class  of 
remedies  which  are  wholly  ancillary  or  pro- 
visional, and  the  appointment  of  a  receiver 
does  not  affect,  either  directly  or  indirectly, 
the  nature  of  any  primary  right,  but  is  sim- 
ply a  means  by  which  primary  rights  may  be 
more  efficiently  preserved,  protected,  and  en- 
forced in  judicial  proceedings.  It  adjudi- 
cates and  determines  the  right  of  no  party 
to  the  proceedings,  and  grants  no  final  re- 
lief, directly  or  indirectly."  Smith,  Receiv- 
erships, S  2;  Beach,  Receiverships,  9  61; 
Pom.  £q.  Jur.  99  171,  1310,  1330;  Millm-  ▼. 
Bowles,  68  N.  Y.  253.  In  support  of  the 
rule  announced  by  the  text  writers  to  the 
effect  that  generally  the  appointment  of  re- 
ceivers at  the  instance  of  private  parties 
is  an  ancillary  remedy  administered  by  the 
court,  provisional  in  character,  and  in  aid 
of  the  primary  object  of  the  litigation,  may 
be  cited  French  Bank  Case,  53  Cal.  550; 
Jones  V.  Bank  of  Leadville,  10  Colo.  464,  17 
Pac.  272;  Wallace  v.  Pierce-Wallace  Pub. 
Co.  101  Iowa,  313,  38  L.  R.  A.  122,  63  Am. 
St.  Rep.  389,  70  N.  W.  216;  Barry  v.  Briggs, 
22  Mich.  201;  People  v.  Weigley,  155  lU. 
491,  40  N.  E.  300. 

Aside  from  the  question  of  the  sufficiency 
of  the  petition  because  the  appointment  of 
a  receiver  is  the  sole  and  primary  object  of 
the  suit,  and  no  cause  of  action  or  ground 
for  equitable  relief  otherwise  being  stated, 
another  insuperable  obstacle,  and  one  close- 
51 


803 


Nebbaska  Supbehe  Coubt. 


ly  related  to  the  subject  heretofore  dis- 
6u8sed,  is  the  fact  that  the  jurisdiction  of  a 
court  of  equity  is  invoked  for  the  purpose 
of  seizing  the  corporate  property  of  the  de- 
fendant company  and  winding  up  its  af- 
fairs without  statutory  authority  therefor, 
and  without  the  case  being  brought  within 
equitable  principles  sanctioned  and  taken 
cognizance  of  by  the  courts  of  chancery  of 
England,  from  which  the  equity  jurisdic- 
tion exercised  by  the  courts  of  this  state  is 
-derived.  Some  authorities  are  cited  by  coun- 
sel for  appellees  to  the  effect  that  a  sale  of 
all  the  corporate  property  does  not  neces- 
sarily work  a  dissolution  of  the  corporation 
or  terminate  its  legal  existence.  This,  doubt- 
less, is  true,  and  in  the  cases  cited  the  prop- 
erty, in  all  probability,  was  properly  seized 
in  satisfaction  of  just  obligations,  leaving 
the  corporate  entity  unaffected,  and  nothing 
further  was  attempted.  It  may  be,  and  prob- 
ably is,  true  that  a  dissolution  of  a  corpo- 
ration in  a  technical  sense  can  be  accom- 
plished only  by  the  expiration  of  its  char- 
ter or  the  decree  of  a  court  of  competent 
jurisdicticm  forfeiting  the  same.  Yet  in  the 
case  at  bar,  in  truth  and  substance,  the  cor- 
poration has  been,  through  the  instrumen- 
tality of  a  receiver  and  by  the  order  and  de- 
crees complained  of,  stripped  of  its  estate, 
devested  of  its  property  and  franchise,  and 
its  affairs  brought  to  a  final  termination,  as 
completely  and  successfully  as  if  its  disso- 
Intion  were  the  avowed  object  and  purpose 
of  the  suit.  In  NeaJl  v.  Hill,  16  Cal.  145, 
76  Am.  Dec.  608,  it  is  said:  "We  are  also 
of  the  opinion  that  the  court  erred  in  the 
appointment  of  a  receiver  and  in  decreeing 
a  sale  of  the  property  and  a  settlement  of 
the  affairs  of  the  corporation.  This  decree,  if 
permitted  to  stand,  must  necessarily  result 
in  the  dissolution  of  the  corporation,  and 
in  that  event  the  court  will  have  accom- 
plished in  an  indirect  mode  that  which  in 
this  proceeding  it  had  no  power  to  do  direct- 
ly. It  is  well  settled  that  a  court  of  equity, 
as  such,  has  no  jurisdiction  over  corporate 
bodies  for  the  purpose  of  restraining  their 
operations  or  winding  up  their  concerns.  We 
do  not  find  that  any  such  power  has  been  ex- 
ercised, in  the  absence  of  a  statute  conferring 
the  jurisdiction."  In  Wallace  v.  Pierce-  Wal- 
lace Pub,  Co.  101  Iowa,  313,  38  L.  R.  A.  122, 
63  Am.  St.  Rep.  389,  70  N.  W.  216,  it  is 
said:  "It  is  certainly  true  that^  in  the 
absence  of  express  statutory  authority,  ju- 
risdiction of  courts  of  equity  does  not  exist 
over  corporate  bodies  to  sufeh  an  extent  as 
to  justify  them  in  dissolving  corporations  or 
in  winding  up  their  affairs  and  sequestrat- 
ing their  property.  This  seems  to  be  so  well 
settled  .that  there  is  scarcely  a  dissenting 
voice  in  authority."  Sec  also  Wheeler  v. 
PuUman  Iron  fb  Steel  Co.  143  111.  197,  17 
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L.  R.  A.  821,  32  N.  £.  420;  Lifih  BeltMaehim' 
ery  Co.  v.  Hughes,  195  IlL  413,  59  L.  R.  A 
673,  63  N.  E.  186;  State  ex  rel  IniependetU 
Diet.  Teleg.  Co.  v.  Judicial  Ditt.  Court,  15 
Mont.  324,  27  L.  R.  A.  395,  48  Am.  St.  Bep^ 
682,  39  Pac.  316. 

We  have  examined  with  diligenoe  and  care 
the  many  authorities  cited  by  appellee  in 
support  of  its  contention  aa  to  the  author- 
ity of  the  court  on  equitable  grounds  to  ap- 
point a  receiver,  the  regularity  of  the  ap- 
pointment in  the  case  at  bar,  and  the  sub- 
sequent proceedings  had,  but  we  find  none 
of  them  to  give  substantial  support  to  the 
doctrine  contended  for.  In  each  and  all  of 
tlie  authorities,  save  the  exceptional  cases 
heretofore  referred  to,  the  jurisdiction  of 
the  court  in  appointing  a  receiver  was  in- 
voked as  an  exercise  of  power  ancillary  and 
incidental  to  the  principal  relief  soug^ht  by 
the  parties  to  the  litigation.  The  parties 
all  appear  to  have  been  either  stockholders 
or  creditors  who  had  an  actual  and  subsist- 
ing demand,  a  present  right  or  claim  which 
it  was  sought  to  have  enforced,  and  the  ap- 
pointment of  a  receiver  was  in  aid  of  and 
for  the  purpose  of  making  effective  &  pro- 
spective judgment  or  decree  to  be  rendered 
in  the  action  which  prima  facie  they  were 
shown  to  be  entitled  to  at  the  time  of  its 
commencement  and  the  appointment  of  such 
receiver.  We  find  no  authority  giving  un- 
qualified support  to  the  doctrine  that  a  mere 
mortgage  of  corporate  property,  because  of 
an  anticipated  default  of  the  indebtedness,  a 
possible  inability  to  continue  much  longer 
t]ie  conduct  of  the  bu^ess,  threatened  at- 
tachmentA,  financial  weakness  or  insolvency, 
and,  in  the  event  of  the  suspension  of  busi- 
ness, a  consequent  depreciation  of  the  vslue 
of  the  mortgaged  property,  may  for  these 
reasons,  in  an  independent  action  and  for  no 
other  purpose,  have  a  receiver  appointed,  the 
corporate  property  sequestered,  the  business 
conducted  by  the  receiver  until  by  a  re- 
ceiver's sale  the  csstate  may  be  sold  subject 
to  the  mortgage  indebtedness,  and  the  af- 
fairs of  the  corporation  terminated.  To  es- 
tablish such  a  doctrine  in  this  jurisdiction 
is,  in  our  judgment,  unwarranted,  unsup- 
ported by  authority,  and  fraught  with  dan- 
gerous consequences. 

The  petition,  we  are  satisfied,  states  no 
cause  of  action,  nor  warrants  the  granting 
of  any  equitable  relief;  and  therefore  the 
order  of  sale  of  the  corporate  property  and 
the  confirmation  thereof,  as  well  as  the 
appointment  of  a  receiver,  was  without  au- 
thority, unsupported  by  the  pleadings,  and, 
for  such  reasons,  the  judgment  heretofore 
rendered  reversing  the  orders  and  decrees  so 
entered  should  be  adhered  to,  which  is  ao- 
cordingly  done. 
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WESTERN   UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err., 

17. 

NYE  ft  SCHNEmER-  GRAIN  COMPANY. 

(••••••..  fv6D.  ••••••••/ 

•'WTbere  the  negligent  delay  of  s  tele- 
irvApli  company  in  the  delivery  of  a 
■leaaase  delivered  to  It  for  transmlsBlon  by 
tbe  plaintiff  resalts  in  the  loss  to  the  plaintiff 
of  a  sale  of  a  quantity  of  com  at  a 
price  above  the  market  value  of  the  com 
mt  tbe  time  and  place  It  would  have  beoi 
delivered,  had  such  sale  been  made,  the 
measure  of  damages  Is  the  difference  In  value 
between  the  price  the  plaintiff  would  have 
received  for  the  corn,  had  the  sale  been  made, 
and  the  market  value  of  the  com  at  such 
time  and  place  of  delivery,  unaffected  by  the 
price  at  which  the  plaintiff  may  have  dis- 
posed of  the  corn  after  that  time. 

(November  6,  1003.) 

ERROR  to  the  District  Court  for  Dodg« 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  failure  promptly  to  deliver  a 
telegram.    Affirmed, 

The  facts  are  stated  in  the  Commisnoner's 
opinion. 

Messrs.  IRdgmr  M.  Movmuui,  Jr.,  and 
H^.  "W.  Morsman,  for  plaintiff  in  error: 

The  fundamental  principle  of  the  law  of 
damages  is,  that  the  person  injured  shall 
receive  compensation. 

8  Am.  A  £ng.  Enc.  Law,  p.  644;  Wanoick 
▼.  Buichinson,  45  N.  J.  L.  65;  Murphy  v. 
Fond  du  Lac,  23  Wis.  365,  09  Am.  Dec.  181. 

Where  no  loss  results  from  the  wrong 
committed  there  can  he  no  recovery. 

Franklin  y.  Smith,  21  Wend.  624;  Com- 
mercial Bank  t.  Ten  Eyck,  48  N.  Y.  305; 
McAlliBter  t.  Clement,  75  Cal.  182,  16  Pac. 
776;  Carver  ▼.  Taylor,  35  Neb.  420,  53  N. 
W.  386;  ExceUior  Needle  Co.  t.  Smith,  61 
Conn.  56,  23  Atl.  693;  Jewett  v.  Whitney, 
43  Me.  242;  Dayton  ▼.  Parke,  142  N.  Y.  301, 
37  N.  £.  644. 

For  delay  in  the  delivery  of  a  telegram 
there  can  be  no  recovery  beyond  nominal 
damages  and  the  cost  of  sending  the  mes- 
sage,  unless  actual  damages  have  been  sus- 
tained and  proved;  and  the  evidence  must 
show  that  the  delay  in  the  delivery  of  the 
telegram  caused  a  loss. 

Western  U.  Teleg.  Co,  ▼.  Ball,  124  U.  S. 

*  Headnote  by  Albubt,  C 


444,  31  L.  ed.  479,  8  Sup.  a.  Rep.  677  ^ 
Mickehcait  v.  Western  U,  Teleg,  Co,  113 
Iowa,  177,  84  N.  W.  1038;  Bouston,  E.  <t  W, 
T.  R,  Teleg,  Co,  v.  Davidson,  16  Tex.  Civ. 
App.  334,  30  S.  W.  605;  Bihhard  v.  Western 
V,  Teleg,  Co,  33  Wis.  558,  14  Am.  Rep.  776; 
Cannon  v.  Western  U,  Teleg,  Co,  100  N.  CL 
300,  6  Am.  St  Rep.  500,  6  S.  E.  731 ;  West- 
ern U,  Teleg,  Co.  v.  Fellner,  58  Ark.  20,  4t 
Am.  St.  Rep.  81,  22  S.  W.  017;  Wallingford 
V.  Western  U,  Teleg.  Co,  53  8.  C.  410,  31  8. 
E.  276;  Bollis  v.  Western  U.  Teleg,  Co,  01 
Ga.  801,  18  S.  E.  287. 

Where  nondelivery,  or  delay  in  the  deliv- 
ery, of  a  telegram  has  caused  a  party  to 
lose  a  sale  of  goods  or  merchandise,  the 
true  measure  of  damages  is  the  difference 
between  the  price  offered  and  the  value  of 
the  goods  at  the  time  when,  and  place 
where,  such  goods  are  located  when  the  par- 
ty first  ascertains  that  such  delay  or  non- 
delivery has  caused  him  to  lose. the  contem- 
plated sale. 

Bpuston,  E.  A  W.  T.  R,  Teleg.  Co.  v, 
Davidson,  16  Tex.  Civ.  App.  334,  30  S.  W. 
605. 

Messrs.  ConrtriKlit  A  Sidner,  for  de- 
fendant in  error:         * 

The  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  marlcet 
value  on  the  day  of  the  breach. 

Wallingford  v.  Western  U.  Teleg.  Co,  53 
S.  C.  410,  31  S.  E.  276. 

Albert,  C,  filed  the  following  opinion: 
This  action  was  brought  by  the  Xye  A 
Schneider  Grain  Company  against  the  West- 
ern Union  Telegraph  Company  to  recover 
damages  sustained  by  the  former  by  reason 
of  the  negligent  delay  of  the  latter  in  trans- 
mitting a  telegram.  It  sufiioiently  appears 
from  the  pleadings  and  the  evidence  that  the 
plaintiff,  whose  home  office  is  at  Fremont, 
had  a  branch  office  at  Morehead,  Iowa, 
where  it  was  engaged  in  the  grain  business. 
On  the  13th  day  of  June,  1901,  plaintiff's 
agent  in  charge  of  the  business  at  the  latter 
place  had  a  cash  offer  of  35  cents  per  bushel 
for  5,000  bushels  of  com,  which  the  plaintiff 
had  on  hand  at  that  point,  which  was  to 
stand  open  for  acceptance  until  7:30  p.  m. 
of  that  day.  The  agent  communicated  the 
offer  to  the  plaintiff  at  its  home  office.  On 
receipt  of  such  communication,  the  plaintiff, 
on  the  same  day,  delivered  a  message  to  the 
defendant,  for  transmission  to  the  agent  of 
the  former  at  Morehead,  Iowa,  directing  him 


Note. — ^As  to  measnre  of  damajces  for  delay 
or  failure  to  deliver  telegram  relating  to  busi- 
Besfl  transactions,  see  also  cases  in  note  to 
Western  U.  Teleg.  Co.  v.  Brown,  2  L.  R.  A. 
766 ;  Alexander  ▼.  Western  U.  Teleg.  Co.  3  L. 
E.  A.  71 ;  Pepper  v.  Western  U.  Teleg.  Co.  4  L. 
B.  A.  660;  Postal  Teleg.  Cable  Co.  ▼.  Lathrop, 
7  L-  R.  A.  474;  Western  U.  Teleg.  Co.  v.  Col 
63  L.  R.  A. 


Uns,  10  L.  R.  A.  516,  and  note;  Western  V, 
Teleg.  Co.  v.  Wilson,  22  L.  R.  A.  434 ;  Fererro 
V.  Western  U.  Teleg.  Co.  86  L.  R.  A.  648;  Fer- 
gusson  V.  Anglo-American  Teleg.  Co.  35  L.  R. 
A.  564;  Western  U.  Teleg.  Co.  v.  Bnbank,  86 
L.  R.  A.  711 ;  and  McPeek  v.  Western  U.  Teles. 
Co.  48  L.  R.  A.  214. 
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to  accept  the  offer.  Had  the  defendant  used 
due  diligence  in  the  transmission  of  the  mes- 
sage, it  would  have  reached  the  agent  in 
time  to  enable  him  to  take  advantage  of  th<3 
offer  and  close  the  sale  before  the  time  for 
which  the  offer  was  to  hold  good  expired. 
But  by  reason  of  the  negligent  delay  in  the 
transmission,  it  did  not  reach  him  until 
after  7 :  30  of  that  day,  in  consequence  where- 
of the  plaintiff  failed  to  make  the  sale.  Had 
the  offer  been  accepted  within  the  time  fixed, 
the  party  making  the  offer  would  have  paid 
the  price  in  cash,  and  the  com  would  have 
been  delivered  to  him  at  Morehead.  The 
market  value  of  the  com  on  that  day,  and 
for  some  time  thereafter,  was  32  cents  per 
bushel.  Afterward  the  price  advanced,  so 
that,  between  the  24th  day  of  June  and  the 
5th  day  of  November  following,  the  plaintiff 
disposed  of  the  corn  at  retail  at  a  higher 
price  than  that  specified  in  the  offer  herein- 
before mentioned.  A  trial  to  the  court 
without  a  jury  resulted  in  a  finding  for  the 
plaintiff;  the  court  adopting  as  the  measure 
of  damages  the  difference  between  the  price 
offered  for  the  com  on  the  13th  day  of  June, 
1901,  and  its  market  value  at  Morehead  on 
that  .day,  and  gave  judgment  accordingly* 
The  defendant  brings  error. 

The  defendant  contends  that  the  measure 
of  damages  adopted  by  the  trial  court  is 
erroneous,  as  applied  to  the  facts  in  this 
case,  because  the  plaintiff,  having  eventual- 
ly sold  the  corn  at  a  higher  price  than  that 
accepted  by  the  message  in  question,  suf- 
fered no  loss,  and  therefore  sustained  no  ac- 
tual damages,  by  reason  of  the  delay  in  the 
delivery  of  the  message.  At  first  sight  this 
contention  appears  reasonable,  but  we  do 
not  believe  it  will  bear  analysis.  The  action 
is  one  for  breach  of  contract,  and  the  breach 
relied  upon  is  the  failure  of  the  defendant 
to  transmit  and  deliver  the  message  within 
what,  under  all  the  circumstances,  would 
have  been  a  reasonable  time.  In  such  cases 
the  general  rule  is  that,  so  far  as  it  can  be 
done  by  money,  the  injured  party  is  to  be 
placed  in  the  same  situation  in  which  a  per- 
formance of  the  contract  would  have  placed 
him.  But  it  would  be  impossible  to  follow, 
the  labyrinth  of  remote  results  and  conse- 
quences of  a  breach  of  contract,  and  deter- 
mine either  the  ultimate  situation  of  the 
party  as  affected  thereby,  or  what  such  sit- 
uation would  have  been,  had  the  contract 
been  performed.  The  law,  therefore,  tak^s 
into  account  only  proximate  results,  and 
disregards  such  as  are  remote,  or  are  the 
product  of  intervening  or  independent 
causes.  Hence  the  situation  of  the  injured 
party  which  forms  the  basis  of  the  compari- 
son must  be  his  situation  when  the  breach 
of  contract  occurred,  and  before  remote  or 
independent  causes  had  intervened  to  change 
63  L.  R.  A. 


it.  His  situation  after  that  time  can  nerer 
be  material  as  an  ultimate  fnct  in  the  ca^ 
because,  after  the  intervention  of  such  causes, 
it  can  never  be  known  with  any  reasonable 
degree  of  certainty  to  what  es^tent  it  is  due 
to  causes  only  remotely  connected  with  the 
breach  of  contract,  or  wholly  independent 
of  it.  In  the  present  case,  although  it  is 
questioned  by  the  defendant,  we  think  tbe 
evidence  is  ample  to  suatain  a  finding  that 
the  delivery  of  the  com  and  the  paymoit  of 
price  would  have  followed  immediately  up- 
on the  delivery  of  the  message,  had  it  b»B 
delivered  in  due  time.  Hence,  upon  the  fnil- 
ure  to  deliver  the  message,  the  plaintiff  has 
6,000  bushels  of  com,  which,  instead  of  be- 
ing worth  $1,750,  as  it  would  have  been,  had 
the  message  been  duly  delivered,  was  worth 
only  $1,600.  In  other  words,  the  plaintiiT'K 
situation,  upon  the  defendant's  failure  to  de- 
liver the  message,  and  before  any  remote  or 
independent  causes  had  intervened  to  change 
it,  was  such  that  it  would  have  required 
$150  to  make  what  it  would  have  been,  had 
the  message  been  delivered.  The  subsequent 
rise  in  the  market,  and  sale  of  the  com  ua 
such  market,  are  no  more  proximate  results 
of  the  breach  of  contract  or  the  contractual 
relations  of  the  parties  than  a  subsequent 
decline  in  the  market,  and  sale  of  the  obm 
at  a  loss,  would  have  been.  The  same  prin- 
ciple that  would  have  relieved  the  defend- 
ant from  -increased  liability,  had  the  mar- 
ket declined,  excludes  it  from  participation 
in  the  profits  resulting  from  its  advances.  In 
neither  case  would  it  be  possible  to  deter- 
mine to  what  extent  the  result  was  due  to 
the  intervention  of  remote  or  independent 
causes. 

Besides,  as  a  matter  of  pure  justice  be- 
tween the  parties,  we  are  satisfied  that  the 
rule  adopted  by  the  trial  court  is  right 
Had  the  plaintiff,  immediately  upon  'the 
failure  to  deliver  the  message,  sold  the  corn 
at  the  then  market  price,  the  measure  of 
damages,  in  the  absence  of  special  circum- 
stances, would  have  undoubtedly  been  the 
difference  between  such  price  and  what  the 
plaintiff  would  have  received  for  it  had  the 
message  been  delivered  in  due  time.  J^very 
hour  it  held  the  com  after  the  cause  of  ac- 
tion arose  was  at  its  own  risk,  because  it 
will  not  be  claimed  that  the  damages  recov- 
erable would  have  been  increased  by  the  loss 
or  destruction  of  the  com  or  its  decline  in 
price  after  that  time.  Those  are  risks  inci- 
dent to  the  business  of  the  merchant,  and 
whith  he  takes  into  account  in  estimating 
his  profits  and  deciding  upon  a  course  of  a^ 
tion.  Holding  the  com  for  a  better  market 
also  Involved  interest  on  the  capital  in- 
vested, storage,  the  negotiations  of  another 
sale,  and  other  outlays,  to  say  nothing  of 
the  foresight  and  energy  necessary  to  con- 
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duct  the  Tenture  to  a  successful  issue.  Is 
there  any  good  reason  why  the  defendant, 
who  risked  nothing,  invested  nothing,  and 
did  nothing  in  the  venture,  should  he 
permitted  to  share  in  ttie  profits?  We 
think  not.  We  are  aware  that  |t  different 
conclusion  was  reached  in  Houaion,  E.  d 
W.  T.  R.  Teleg.  Co.  v.  Dawdsauy  16  Tex.  Civ. 
App.  334,  39  S.  W.  605,  cited  by  defendant; 
•but  it  is  not  supported  by  any  line  of  rea- 
son, nor  is  it  entirely  clear  that  the  point 
was  necessarily  involved  in  the  case.  But 
however  that  may  be,  it  does  not  commend 
itself  to  us  as  a  sound  rule  of  law,  and  we 
must  therefore  decline  to  follow  it.  The  de- 
fendant also  cites  Mickeltoaii  v.  Western  U. 
Teleg.  Co.  113  Iowa,  177,  84  N.  W.  1038. 
In  that  ease  a  buyer  delivered  a  message  to 
the  defendant,  a  telegraph  company,  for 
transmission  to  the  plaintiff,  which  con- 
tained an  offer  to  pay  20%  cents  per  bushel 
for  com.  Through  a  mistake  of  the  defend- 
ant, the  message,  when  delivered  to  the 
plaintiff,  read  21 14  cents  per  bushel.  On 
receipt  of  the  message  the  plaintiff  went  in- 
to the  market  and  filled  the  order,  paying  21 
cents  per  bushel  for  a  part  of  the  com,  and 
20  cents  for  the  balance.  The  purchaser  re- 
fused to  pay  more  than  20  >4  cents  per  bush- 
el for  the  com,  and  it  was  delivered  to  him 
at  that  price.  In  passing  on  the  case. 
Waterman,  J.,  said:  ''Plaintiffs  claim  a 
loss  of  profits.  If  this  were  a  case  where 
loss  of  profits  might  be  considered,  still  we 
think  they  could  not  recover.  The  mistake 
in  the  message  caused  them  no  loss  of  prof- 
its, for,  if  it  had  been  correctly  transmitted, 
they  would  have  been  in  the  same  situation 
they  now  are.  They  obtain  from  Russell 
the  exact  price  fixed  in  this  message,  and  as 
it  should  have  been  sent.  There  is  no  show- 
ing  that  the  work  of  procuring  the  com  was 
worth  more  than  the  margin  of  profit  re- 
ceived." We  think  that  case  is  clearly  dis- 
tinguishable from  the  one  at  bar,  and  is  not 
in  point.  In  that  case  there  was  nothing  to 
show  that  the  plaintiffs  would  have  been  in 
any  better  position  had  the  message  been 
correctly  transmitted.  It  does  not  appear 
that  they  paid  any  more  for  the  corn  to  fill 
the  order  by  reason  of  the  mistake,  nor  that 
by  reason  of  the  mistake  they  did  any- 
thing they  would  not  have  done,  had  it 
not  occurred.  Hihhard  v.  Western  U.  Teleg. 
Co.  33  Wis.  558,  14  Am.  Rep.  775,  is  another 
case  cited  by  the  defendant.  The  reasoning 
in  that  case  seems  to  us  to  tell  against  the 
defendant,  and  to  support  the  conclusion 
heretofore  reached  by  us  in  the  present  case. 
The  same  may  be  said  of  Western  U. 
Teleg.  Co.  v.  Hall,  124  U.  S.  444,  31  L.  ed. 
479,  8  Sup.  Ct.  Rep.  577,  and  Squire  v. 
Western  U.  Teleg.  Co.  98  Mass.  232,  93  Am. 
Dec.  157. 
63  L.  R.  A. 


But  the  defendant  further  contends  that 
the  plaintiff  did  not  learn  of  the  failure  of 
the  sale  by  reason  of  the  nondelivery  of  the 
message  until  some  three  days  or  more  there- 
after, and  that,  under  such  circumstances, 
it  was  necessary  for  the  plaintiff  to  show 
the  value  of  the  com  at  the  time  it  leamed 
that  the  sale  had  thus  failed.  In  support 
of  this  contention  the  Texas  case  above  re- 
ferred to  is  again  cited.  We  do  not  deem 
it  necessary  in  this  case  to  determine 
whether  the  rule  hereinbefore  approved 
would  be  affected  by  such  circtunstances,  b^ 
cause,  were  we  to  adopt  the  modification 
suggested,  the  result  in  this  case  would  be 
precisely  the  same.  The  plaintiff  is  a  cor- 
poration, and  acts  only  through  its  agents. 
Its  agent  at  Morehead,  through  whom  the 
negotiations  for  the  proposed  sale  were  con- 
ducted, the  moment  the  message  was  not  de- 
livered within  the  required  time,  knew  that 
the  sale  had  failed.  What  he  knew,  the 
plaintiff  knew.  Hence  the  failure  of  the 
sale,  and  knowledge  on  the  part  of  the  plain- 
tiff that  it  had  failed,  were  contempora- 
neous, and  the  market  price  of  the  com 
when  the  sale  failed,  and  when  the  plaintiff 
learned  that  it  had  failed,  would  be  the 
same. 

It  is  therefore  recommended  that  the 
judgment  of  the  district  court  be  affirmed* 

Per  CuHams 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

Duffle,  C,  concurring; 

I  fully  concur  in  the  opinion  of  Judge 
Albert,  heretofore  filed  in  this  case.  The 
facts  are  sufficiently  set  forth  in  his  opin- 
ion. It  is  eamestly  insisted  by  the  plaintiff 
in  error  that  because  the  Nye  &  Schneider 
company  finally  succeeded  in  disposing  of 
its  corn  at  an  advantage  over  the  offer  made 
by  the  proposed  purchaser,  it  was  not  dam- 
aged by  the  failure  of  the  defendant  in  error 
to  transmit  and  deliver  the  message  ac- 
cepting the  offer.  On  the  contrary,  it  is 
said  that  the  Nye  k  Schneider  company 
profited  by  the  neglect  of  the  plaintiff  in 
error,  and  was  benefited  thereby.  It  has 
also  been  suggested  that,  before  the  defend- 
ant in  error  could  recover,  it  should  have 
disposed  of  the  com  on  the  market  at  the 
best  price  which  could  be  obtained,  and  that, 
until  such  sale  was  made,  no  cause  of  action 
accrued  to  it.  I  am  not  disposed  to  accept 
these  views.  Had  the  message  accepting 
the  offer  been  promptly  delivered,  a  sale  of 
the  com  at  a  price  H  cents  above  the 
market  value  would  have  been  consummated 
on  the  evening  of  June  13,  1901.  A  failure  to 
deliver  the  messa^ce  prevented  the  sale,  and 
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the  consequence  was  that  the  defendant  in 
error  had  on  hand  5,000  bushels  of  com, 
which  would  otherwise  have  been  disposed 
of  at  a  profit  of  $75  above  the  market  price 
at  that  date.  It  is  clear,  therefore,  that  on 
the  evening  of  June  13th  it  had  been  dam- 
aged to  the  extent  of  |75.  A  right  of  ac- 
tion accrued  to  it  immediately  for  this 
amount.  We  know  of  no  principle  which 
would  deprive  it  of  this  right  of  action,  or 
which  would  give  the  plaintiff  in  error  the 
benefit  of  a  rise  in  the  com  market,  or  allow 
such  advance  to  be  shown  in  mitigation  of 
damages.  The  rule  is  aptly  stated  by  Suth- 
erland in  his  work  on  Dainages  (vol.  1,  p. 
242),  where  it  is  said:  "There  can  be  no 
abatement  of  damages  on  the  principle  of 
partial  compensation  received  for  the  injury, 
where  it  comes  from  a  collateral  source, 
wholly  independent  of  the  defendant,  and  is 
as  to  him  res  inter  alios  acta."  There 
appears  to  be  a  dearth  of  authorities  on 
the  exact  question  involved,  but,  in  my 
opinion,  the  same  principle  and  the  same 
measure  of  damage  should  be  applied  that 
obtain  in  the  case  of  a  purchaser  of  per- 
sonal property  who  refuses  to  accept  the 
goods  purchased  at  the  time  fixed  for  the 
delivery.  In  such  case  the  authorities  all 
agree  that  a  right  of  action  for  damages 
arises  in  favor  of  the  vendor  for  the  injury 
or  loss  he  has  sustained  by  reason  of  the 
breach  of  the  contract,  and  this  is  ordi- 
narily or  generally  the  difference  between 
the  market  value  of  the  property  at  the 
time  and  place  of  delivery  and  the  price 
fixed  by  the  contract.  Funke  v.  Allen,  54 
Neb.  407,  09  Am.  St.  Rep.  716,  74  N.  W. 
832;  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279,  62  N.  W.  480.  It  is  true  that  the 
vendor,  on  refusal  of  the  vendee  to  accept, 
has  a  right,  if  he  so  elects,  to  resell  the 
goods;  but  this  seems  to  be  a  method  only 
of  ascertaining  their  market  value,  and  the 
extent  of  Uie  damages.  Sutherland,  in  his 
work,  has  given  the  rule  established  by  the 
decided  cases,  as  follows:  "An  executory 
agreement  which  requires  a  subsequent  ac- 
ceptance of  the  property  by  the  buyer  to 
consummate  the  sale  does  not  become  a  com- 
plete bargain  and  sale,  so  as  to  vest  the 
title  in  him,  if  he  refuses  to  take  the  goods. 
In  such  case  the  vendor  is  entitled  to  re- 
cover damages  only  to  the  extent  of  his 
actual  injury  from  the  failure  of  the  vendee 
to  fulfil  his  contract,  which  is  ordinarily 
the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place 
of  the  breach,  with  interest.  This  may  be 
ascertained  and  fixed  by  a  resale  within  a 
reasonable  time,  and  after  notice  to  the 
vendee  of  the  vendor's  intention  to  resell, 
taking  all  proper  measures  to  secure  as  fair 
and  favorable  a  sale  as  possible.  Such  re- 
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sale  is  made  on  the  theory  that  the  prop- 
erty is  that  of  the  vendee,  retained  by  the 
vendor  as  a  means  of  realizing  the  contract 
price.  He  acts  aa  the  agent  of  the  vendee, 
and  deducts  from  the  proceeds  all  the  ex- 
penses incurred.  After  notice  of  the  ven- 
dor's intention  to  resell,  no  notice  of  the  time 
and  place  of  the  resale  is  required  to  be 
given,  but  it  must  be  made  according  to  the 
usage  of  trade.  If  the  net  proceeds  of  the 
trade  are  less  than  the  contract  price,  he 
may  recover,  by  action  on  the  contract,  the 
deficiency."  Benjamin,  Sales,  §  758,  says: 
"When  the  vendor  has  not  transferred  to 
the  buyer  the  property  in  the  goods  which 
are  the  subject  of  the  contract,  as  has  been 
explained  in  book  2,  as  where  the  agreement 
is  for  the  sale  of  goods  not  specific,  or  of 
specific  goods  which  are  not  in  a  deliver- 
able state,  or  which  are  to  be  weighed  or 
measured  before  delivery,  the  breach  by  the 
buyer  of  his  promise  to  accept  and  pay  can 
only  affect  the  vendor  by  way  of  damages. 
The  goods  are  still  his.  He  may  resell  or 
not,  at  his  pleasure.  But  his  only  action 
against  the  buyer  is  for  damages  for  nonac- 
ceptance.  He  can,  in  general,  only  recover 
the  damage  that  he  has  sustained,  not  the 
full  price  of  the  goods.  The  law,  with  the 
reason  for  it,  was  thus  stated  by  Tindal, 
Ch.  J.,  in  delivering  the  opinion  of  the  ex- 
chequer chamber  in  Barrow  v.  Amoii^  [8 
Q.  B.  604]:  'Where  a  contract  to  deliver 
goods  at  a  certain  price  is  broken,  the 
proper  measure  of  damages,  in  general,  is 
the  difference  between  the  contract  price 
and  the  market  price  of  such  goods  at  the 
time  when  the  contract  is  broken,  because 
the  purchaser,  having  the  money  in  his 
hands,  may  go  into  the  market  and  buy. 
So,  if  a  contract  to  accept  and  pay  for 
goods  is  broken,  the  same  rule  may  be  prop- 
erly applied,  for  the  seller  may  take  bia 
goods  into  the  market  and  obtain  the  cur- 
rent price  for  them.' "  It  is  conceded  that, 
by  keeping  the  com,  defendant  in  error 
kept  it  at  its  own  risk.  In  other  word^, 
had  the  price  of  com  gone  down  in  the 
market,  the  Nye  &  Schneider  company 
would  have  had  to  bear  the  loss,  whatever 
it  might  be,  and  could  recover  from  the 
plaintiff  in  error  only  the  difference  be- 
tween the  price  offered  and  the  fair  market 
value  of  the  corn,  giving  it  a  reasonable 
time  within  which  to  dispose  of  the  same. 
The  corn  being  kept  at  defendant's  own 
risk  entitles  it  certainly  to  any  advance  in 
the  price  while  so  held.  The  plaintiff  in 
error  cannot  claim  the  benefit  arising  solely 
from  a  risk  assumed  by  defendant  in  error, 
and  from  which  plaintiff  in  error  could  in 
no  wise  and  under  no  circumstances  be  made 
liable.  This  principle  is  fairly  establishwl 
in  Bridgford  v.  Crocker,  60  N.  Y.  627,  wher* 
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it  ia  said:  '^pon  the  failure  of  a  vendee  to 
perform  an  executory  contract  for  the  pur- 
chase of  chattels  the  vendor  may  elect  to 
tender  the  property  and  sue  for  the  contract 
price,  or  to  retain  the  property  as  his  own 
and  recover  as  his  damages  for  the  breach 
the  difference  between  the  market  value  at 
the  time  the  vendee  was  to  receive  delivery 
and  the  contract  price.  If  he  elects  the  latter, 
and  the  property  subsequently  rises  in  value 
in  the  market,  the  vendee  cannot  avail  him- 
self Uiereof,  but  the  Vendor  is  entitled  to 
the  benefit."  A  sale  of  the  com  at  an  ad- 
vance over  the  market  price  was  lost 
through  the  negligence  of  the  plaintiff  in 
error.    Had  the  defendant  in  error,  on  learn- 


ing of  this  neglect,  offered  the  com  <m  the 
market,  and  sold  it  for  the  market  price, 
no  one  disputes  the  liability  of  plaintiff  in 
error  for  the  difference  between  the  price  so 
obtained  and  the  offer  made  by  the  proposed 
purchaser;  but,  because  the  defendant  in 
error  exercised  its  right  to  hold  the  com  at 
its  own  risk,  the  telegraph  company  claims 
the  benefit  of  the  advance  in  value  which 
finally  obtained.  In  other  words,  it  seeks 
to  take  advantage  of  a  venture  in  which  it 
took  no  part,  and  of  which  it  assumed  no 
risk, — the  benefit  of  a  hazard  from  which 
it  could  not  be  injured.  The  risk  was  that 
of  the  defendant  in  error,  and  the  advantage 
arising  therefrom  belongs  to  it  alone. 
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STATE  of  Washington,  Beapi., 

V. 

Frank  STENTZ,  Appt., 
(80  Wash.  134.) 

1.  Tlie  eonsiitiitfonal  provision  for  an 
Impartial  inry  is  violated,  In  a  prosecu- 
tion for  manslaaghter  by  recklessly  driving 
over  a  traveler  on  the  highway*  by  permitting 
thereon  a  witness  who,  to  the  knowledge  of 
the  prosecuting  attorney,  knew  that  accused 
was  recklessly  driving  on  the  highway  Imme- 
diately preceding  the  commission  of  the  of- 
fense, a  short  distance  from  where  It  was 
committed;  and  It  Is  Immaterial  that  the 
statute  forbids  Jurors  to  communicate  pri- 
vate knowledge  or  information  to  fellow 
Jurors,  or  be  governed  thereby  in  giving  a 
verdict 

S.  Tlie  discretion  of  the  trial  Jndse  to 
determine  partiality  or  Impartiality  In  a 
Jury  Is  subject  to  review  on  appeal  under  a 
constitutional  guaranty  to  the  accused  of  a 
trial  by  an  impartial  Jury. 

S.  A  refusal  to  snstain  ehallenses  for 
proper  cause,  necessitating  peremptory 
challenges  on  the  part  of  the  accused,  will  be 
considered  on  appeal  as  prejudicial,  where 
the  accused  has  been  compelled  subsequently 
to  exhaust  all  his  peremptory  challenges  be- 
fore the  Anal  selection  of  the  Jury. 

(October  1,  1002.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
convicting  him  of  manslaughter.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  SulliTan,  Kvannty  St  Kvannty 
for  appellant: 

A  juror  should  not  sit  on  a  case  who  10 
a  witness  therein. 

3  Jones,  Ev.  S  784;  1  Thompson,  Trials,  | 
77;   1  Bishop,  New  Crim.  Proc.  f  902. 

Messrs.  Horace  Kimball  and  Mile* 
Poindezter,  for  respondent: 

A  witness  may  be  a  juror. 

2  Ballinger,  Anno.  Codes  &  Statutes 
(Wash.)  §  5001;  17  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1153,  note  4. 

One  meeting  the  requirements  of  the  stat- 
ute is  a  qualified  juror. 

People  V.  Slater,  119  Cal.  620,  51  Pac. 
957. 

Mere  knowledge  of  facts,  without  an  opin- 
ion  thereon,  does  not  disqualify  a  juror. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1155, 
note  12;  Thomson  v.  People,  24  Dl.  60,  76 
Am.  Dec.  733;  State  v.  Oaymonl  44  S.  C. 
333,  31  L.  R.  A.  489,  22  S.  E.  305;  Savan- 
nah, F.  d  W.  R.  Co,  V.  Quo,  103  Ga.  125,  40 
L.  R.  A.  483,  29  S.  E.  607.    . 

A  mere  impression  of  no  fixed  character. 


Note. — Personal    knowledoe    of    facta    to    be 
proved  as  affecting  competency  of  juror. 

I.  Burly  law  as  to  knowledge  of  furors,  807. 
II.  What  knowledge  wUl  disqualify. 

a.  In  general,  808. 

b.  Knowledge  indicating  Itias,  810. 
III.  Summary,  812. 

I.  Early  law  as  to  knowledge  of  furors. 

It  was  the  ancient  doctrine  that  Jurors  were 
to  render  their  verdict  upon  facts  within  their 
personal  knowledge,  and  not  upon  the  evidence 
In  court;  so  the  Jurors  were  taken  from  the 
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vicinage,  as  they  were  supposed  to  know  more 
about  the  material  facts  In  the  case. 

On  this  subject.  In  3  Bl.  Com.  374,  It  Is  said : 
"As  to  such  evidence  as  the  Jury  may  have  In 
their  own  consciences,  by  their  private  knowl- 
edge of  facts.  It  was  an  ancient  doctrine  that 
this  had  as  much  right  to  sway  their  Judgment 
as  the  written  or  parol  evidence  which  Is  de- 
livered la  court  And  therefore  It  hath  often 
been  held  that,  though  no  proofs  be  produced 
on  either  side,  yet  the  Jury  might  bring  in  a 
verdict.  For  the  oath  of  the  Jurors  to  find  ac- 
cording to  their  evidence  was  construed  to  be, 
to  do  It  according  to  the  best  of  their  own 
knowledge.    This   seems   to   have   arisen   from 
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which  a  Juror  could  and  would  easily  disre- 
gard in  the  trial  of  the  case,  does  not  dis- 
qualify. 

State  V.  Harraa,  22  Wash.  67,  CM)  Pac.  58; 
Btate  v.  Farria,  26  Wash.  205,  66  Pac.  412; 
State  V.  Royse,  24.  Wash.  440,  64  Pac.  742. 

Wl&ite,  J.,  delivered  the  opinion  of  the 
court: 

The  information  in  this  case  was  filed  by 
the  prosecuting  attorney  of  Spokane  county 
on  November  5,  1001,  charging  the  appel- 
lant with  the  crime  of  manslaughter. 

The  information,  omitting  formal  parts,  is 
as  follows:  '*That  the  said  defendant,  Frank 
Btentz,  in  the  county  of  Spokane,  and  state 
of  Washington,  on  the  16th  day  of  October, 
1901,  did  unlawfully,  feloniously,  wantonly. 


negligently,  recklessly,  and  wilfully  drive  a 
team  of  two  horses,  the  said  horses  then  and 
there  being  hitched  to  a  wagon,  upon  a  cer- 
tain road,  the  same  then  and  there  being  a 
public  highway,  in  a  manner  likely  to  endan- 
ger the  persons  and  lives  of  others,  and  so 
did  then  and  there,  in  the  commission  of 
said  unlawful  act,  unlawfully  and  felonious- 
ly run  and  drive  the  said  horses  and  wagoo 
on,  over,  and  upon  M.  W.  Orton,  and  so  did 
then  and  thereby,  as  aforesaid,  unlawfully 
and  feloniously  inflict  upon  the  said  M.  W. 
Orton  certain  mortal  injuries,  by  and  an 
account  of  which  injuries  the  said  M.  W.  Or- 
ton then  and  there  died,  and  so  the  said 
Frank  Stents  did  Uien  and  there,  in  the 
manner  aforesaid,  involuntarily,  but  in  the 
commission  of  the  unlawful  act  aforesaid, 


the  ancient  practice  of  taking  recognition  of 
assize,  at  the  first  Introdnctlon  of  that  remedy ; 
the  Bheriir  being  bound  to  return  such  recog- 
nitors as  knew  the  truth  of  the  fact,  and  the 
recognitors,  when  sworn,  being  to  retire  Imme- 
dlateiy  from  the  bar,  and  bring  In  their  verdict 
according  to  their  own  personal  knowledge, 
without  hearing  extrinsic  evidence  or  receiving 
any  direction  from  the  Judge.  And  the  same 
doctrine  (when  attaints  came  to  be  extended  to 
trials  by  Jury  as  well  as  to  recognitions  of  as- 
size) was  also  applied  to  the  case  of  common 
Jurors;  that  they  might  escape  the  heavy  pen- 
alties of  the  attaint.  In  case  they  should  show, 
by  any  additional  proof,  that  their  verdict  was 
agreeable  to  the  truth,  though  not  according  to 
the  evidence  produced;  with  which  additional 
proof  the  law  presumed  they  were  privately  ac- 
quainted, though  It  did  not  appear  In  court  But 
this  doctrine  was  again  gradually  exploded, 
when  attaints  began  to  be  disused,  and  new 
trials  introduced  In  their  stead.  For  it  Is  quite 
Incompatible  with  the  grounds  upon  which  such 
new  trials  are  every  day  awarded,  viz.,  that  the 
verdict  was  given  without,  or  contrary  to,  evi- 
dence. And,  therefore,  together  with  new  trials, 
the  practice  seems  to  have  been  first  introduced 
which  now  universally  obtains, — that,  If  a 
Juror  knows  anything  of  the  matter  In  issue,  he 
may  be  sworn  as  a  witness,  and  give  his  evi- 
dence publicly  in  court" 

So,  in  Year  Book,  7  Hen.  VI.  fol.  25,  Bablng- 
ton,  J.,  said :  If  he  has  a  full  knowledge  of  the 
matter  in  issue,  If  he  be  sworn,  he  will  speak 
the  truth,  notwithstanding  the  affection  he  has 
for  the  party,  then  he  Is  not  favorable. 

The  early  cSses  on  this  question  do  not  dis- 
cuss the  amount  of  knowledge,  or  what  facts  the 
Jurors  might  have  known.  The  cases  carried 
the  doctrine  to  such  an  extent  that,  although 
the  knowledge  of  facts  was  sufllclent  to  render 
the  Juror  favorable  to  one  party,  it  would  not 
render  him  incompetent  where  he  had  no  Ill- 
will. 

So,  2  Hawk.  P.  C.  chap.  43,  {  28,  In  speaking 
of  a  Juror's  declarations,  says :  "It  hath  been 
allowed  a  good  cause  of  challenge  on  the  part 
of  the  prisoner,  that  tbo  Juror  hath  a  claim  to 
the  forfeiture  which  shall  be  caused  by  the  par- 
ty's attainder  or  conviction ;  or  that  he  hath  de- 
clared his  opinion  beforehand  that  the  party  is 
guilty,  or  will  be  hanged,  or  the  like.  Yet  it 
hath  been  adjudged  that.  If  It  shall  appear  thkt 
the  Juror  made  such  declaration  from  his  knowl- 
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edge  of  the  cause,  and  not  out  of  any  Ill-will  to 
the  party,  It  is  no  canse  of  challenge.'* 

And  in  Schmidt  v.  New  York  Union  Mut  F. 
Ins.  Oo.  1  Gray,  629,  it  was  said :  "It  was  un- 
doubtedly the  ancient  doctrine  that  Jurors  were 
to  render  their  verdict,  as  well  npon  facts  with- 
in their  personal  knowledge,  as  upon  those  de- 
rived from  the  testimony  of  the  witnesses  duly 
sworn  and  testifying  in  the  case.  .  .  .  The 
practice  of  taking  Jurors  from  the  vicinage 
seems  to  have  been  adopted  under  the  notion 
that  they  might  thus  be  the  better  qualified, 
from  their  personal  acquaintance  with  the  facts, 
the  parties  and  their  witnesses,  to  decide  the 
cases  that  might  be  brought  before  them." 

And  In  Trial  of  Reading,  7  How.  St  Tr.  367. 
the  lord  chief  Justice  said :  **And  do  you  chal- 
lenge a  Juryman  because  he  Is  supposed  to  know 
something  of  the  matter?  For  that  reason  the 
Juries  are  called  from  the  neighborhood,  because 
they  should  not  be  wholly  strangers  to  the 
fact'* 

And  In  Clarke  v.  Robinson,  6  B.  Mon.  55,  the 
court  said:  "Formerly  the  Jury  acted  mahily 
upon  their  own  knowledge,  now  they  act  as 
Judges  or  triers  of  the  fact  upon  the  testimony 
of  others,  delivered  openly,  subject,  pot  only  to 
cross-examination  and  animadversion  during  the 
trial,  but  to  the  penalties  of  perjury  afterwards. 
According  to  the  sense  of  modem  times,  it  is 
safer  to  have  a  responsible  medium  of  com- 
municating the  facts  to  the  Jury.  .  .  .  It  is 
the  witness,  and  not  the  Juryman,  that  is  now 
required  to  have  personal  knowledge  of  the  fact ; 
and,  while  the  witness  cannot,  in  general,  de- 
liver as  evidence  of  the  fact  that  which  he  has 
only  heard  from  another,  it  is  npon  what  he 
hears  from  others  in  open  court,  under  the  sanc- 
tion of  an  oath  and  the  scrutiny  of  cross-exam- 
ination, that  the  Juryman  is,  in  general  to  ban 
his  verdict" 

II.  What  knoicledffe  toiU  dUqualifjf, 

a.  In  general. 

It  seems  that  knowledge  on  the  part  of  a 
Juror  of  incidental  or  collateral  facts,  or  facts 
about  which  there  is  no  controversy,  will  not 
render  him  incompetent  to  sit  In  the  trial  of  a 
case. 

After  all,  it  is  the  bias  and  the  opinion  of  a 
Juror,  and  not  the  knowledge,  that  incapaci- 
tates him.  And  in  endeavoring  to  ascertain 
whether  a  Juror  is  Incompetent,  Inquiry  is  made 
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Dniawfttlly  and  felonioualy  slay  and  kill  the 
aaid  M.  W.  Orton/' 

On  the  information,  the  name  of  R.  M. 
Sperry,  among  others,  was  indorsed  as  a  wit- 
ness  for  the  state.  While  impaneling  the 
jury  in  the  cause,  said  R.  M.  Sperry  was 
drawn  as  a  juror,  and,  upon  being  questioned 
as  to  his  competency,  testified,  in  sub- 
stance, that  he  knew  the  defendant  by  sight, 
and  that  he  had  no  opinion  as  to  the  defend- 
ant's guilt  or  innocence.  This  question  was 
then  asked  him  by  the  prosecuting  attor- 
ney: "I  sjsk  you  to  state  whether  or  not 
from  any  cause,  whether  I  have  mentioned  it 
or  not,  you  would  be  hindered  or  impeded  in 
giving  a  fair  and  impartial  trial  to  the  de- 
fendant." He  answered:  "The  only  cause 
is  that  I  am  liable  to  be  a  witness  in  the 


case.  For  that  reason,  I  guess  I  would  not 
be  eligible  to  sit  on  the  jury."  He  further 
testified  that  that  fact  would  not  prejudice 
or  bias  him  for  or  against  the  defendant, 
and  that  he  felt  satisfied  he  could  give  the 
defendant  a  fair  and  impartial  trial.  On 
cross-examination,  he  said  he  had  not  been 
subpoenaed  as  a  witness,  but  he  "distrusted 
that  there  was  a  Bubp<Bna  issued  for  him 
which  had  not  yet  been  served;"  that  "some 
of  the  prosecuting  attorneys  had  talked  with 
him  with  reference  to  something  in  the 
case."  The  following  appears  from  the  rec- 
ord: 

Mr.  Nuzum  (for  defendant).  I  submit, 
yoiur  honor,  that  this  juror's  name  appears 
aa  a  witness  in  this  information, — indorsed 


as  to  what  knowledge  be  has  of  the  facts  and 
of  the  startles;  and.  If  his  knowledge  only  ex- 
tends to  collateral  facts,  the  dedactlon  follows 
that  knowledge  on  the  part  of  the  Juror  of  these 
facts  will  not  produce  such  a  bias  or  prejudice 
on  his  part  as  will  render  him  incompetent  to 
sit  In  the  trial  of  a  case.  This  note  is  not  in- 
tended to  Include  cases  where  the  Juror  is  ex- 
cused solely  on  the  ground  of  haying  formed  an 
opinion  relating  to  the  case,  but  is  intended, 
rather,  to  include  only  such  cases  as  discuss 
what  personal  knowledge  on  the  part  of  a  Juror 
will  render  hhn  incompetent. 

Neither  is  it  intended  to  include  cases  relat- 
ing to  the  right  of  challenge  on  the  ground  that 
a  juror  is  a  witness.  In  some  states  a  chal- 
lenge is  given  on  this  ground,  and  in  some  states 
a  Juror  is  held  to  be  competent  if  he  is  not  used 
as  a  witness. 

For  the  question  as  to  the  right  of  Jurors  to 
act  on  their  own  knowledge  of  the  facts  in,  or 
relevant  to,  the  issue,  see  State  v.  Qaymon,  81 
L.  R.  A.  4S0,  note. 

The  rule  as  to  knowledge  of  collateral  facts 
Is  Illustrated  in  State  v.  Martin,  28  Mo.  580. 
where  knowledge  by  a  Juror  that  his  brother 
had  owned  the  cattle  in  controversy  and  sold 
them  to  the  prosecutor  did  not  render  the  Juror 
incompetent  in  a  prosecution  for  stealing  cat- 
tle, as  in  this  case  the  allegation  as  to  owner- 
ship was  not  controverted.  The  challenge  was 
made  under  Mo.  Kev.  Code  1855,  p.  1191,  pro- 
viding that  it  shall  be  a  good  cause  of  challenge 
to  a  Juror  that  he  has  formed  or  delivered  an 
opinion  upon  the  issue  or  any  material  fact  to 
be  tried.  The  court  said  :  "In  the  present  case 
It  is  saftlcient  to  decide  the  point  presented, 
without  undertaking  to  lay  down  a  general  rule 
by  which  the  materiality  of  all  issues  is  to  be 
tested.  The  Juror  Gallaher  had  simply  a  knowl- 
edge of  the  identity  of  the  cattle  alleged  to  have 
been  stolen.  lie  also  knew,  or  believed,  that 
they  had  at  one  time  belonged  to  Cheatham,  the 
person  in  whom  the  property  was  laid  in  the  in- 
dictment. Whether  Cheatham  owned  the  prop- 
erty at  the  time  of  the  taking  or  of  the  trial,  it 
does  not  appear  that  the  Juror  had  any  informa- 
tion. But,  if  it  had  so  appeared,  the  question 
would  not  be  materially  changed ;  for  this  court 
is  not  called  upon,  as  the  circuit  court  was  to 
pass  upon  the  competency  of  Gallaher  without 
any  Information  as  to  what  issues  would  be  con- 
trovert<>d  into  the  cause,  except  such  as  was  fur- 
nished by  the  pleadings ;  but  we  are  called  upon, 
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after  the  trial  and  verdict  and  with  the  record 
of  all  the  proceedings  before  us,  to  say  whether 
the  decision  of  Gallaher's  admissibility  on  the 
Jury  was  in  any  way  prejudicial  to  the  accused. 
The  fact  of  tbe  ownership  of  the  cattle  by 
Cheatham,  as  the  record  shows,  was  not  a  con- 
troverted fact  upon  the  trial.  There  was  no 
dispute  about  it.  If  it  had  been  controverted, 
it  was  not  a  fact  which  had  any  connection 
whatever  with  his  guilt  or  innocence,  although 
its  successful  contradiction  might  have  defeated 
this  particular  prosecution.  Whether  the  cattle 
belonged  to  Cheatham,  or  to  anyone  else  than 
the  defendant  himself,  was  in  truth  nowise  ma- 
terial. It  was  larceny  in  the  defendant,  if  the 
other  facts  and  circumstances  in  the  case  so 
made  it  out;  and  the  only  effect  of  disproving 
it  was  to  turn  the  accused  round  to  another 
prosecution.  But  in  this  case  the  fact  was  not 
controverted,  and,  as  It  had  no  connection  with 
the  guilt  of  the  accused,  which  was  the  issue 
tried  by  the  Jury,  we  think  that  Gallaher's  com- 
petency cannot  now  be  disputed ;  or,  in  other 
words,  that  the  decision  of  the  circuit  court, 
declaring  him  to  be  competent,  affords  no 
ground  for  reversing  the  Judgment." 

In  Dew  V.  McDIvitt,  81  Ohio  St.  139,  discuss- 
ing the  competency  of  a  Juror  and  challenge  for 
favor,  it  was  said :  "As  an  illustration  of  this 
point,  I  put  the  case  of  trespass  quare  olatuwn 
freyit.  The  plea  Is  'not  guilty.'  Possession  is 
an  essential  fact  in  the  plaintiff's  cause.  Surely 
a  Juror,  who  bad  actual  knowledge  of  the  pos- 
session, would  not  be  disqualified.  Again,  an 
Illustration  might  be  drawn  from  the  practice 
In  criminal  cases,  where  the  discretion  of  the 
trier  of  the  validity  of  a. challenge  for  favor  is 
not  so  large.  Thus,  in  a  trial  for  murder,  upon 
a  plea  of  not  guilty,  a  Juror  would  not  neces- 
sarily be  disqualified,  although  he  had  personal 
knowledge  of  the  death  of  the  person  alleged  to 
have  been  killed,  and  that  the  killing  was  mur- 
derous." 

This  Illustration  by  the  court  was  a  mere 
dictum,  the  point  involved  in  the  oase  being 
whether  the  Jurors,  having  heard  the  evidence 
In  another  case  arising  out  of  the  same  trans- 
action, were  incompetent  or  not 

In  a  prosecution  for  a  violation  of  a  local- 
option  law,  a  Juror  who  stated  that  he  under- 
stood such  law  to  be  in  force,  or  that  he  knew 
that  a  local -option  election  was  held,  and  knew 
the  result  of  the  election  was  to  supersede  the 
general  law  respecting  the  sale  of  intoxicating 
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on  the  information,  and,  although  the  sub- 
pcena  has  not  been  served  on  him,  his  name 
appears  here  as  one  of  the  witnesses  for  the 
state,  and  we  submit  a  challenge  for  cause. 

Mr.  Poindexter  (prosecuting  attorney).  I 
don't  know  anything  that  would  exclude  him 
on  that  ground.  He  states  positivdy  he 
formed  no  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant. 

The  Court.  I  think  a  juror  may  be  called 
as  a  witness  in  a  casej  but  I  don't  think 
that  the  court,  in  the  exercise  of  sound  dis- 
cretion, would  permit  a  party  who  is  likely 
to  be  called  as  a  witness,  if  he  is  advised  of 
that  fact  beforehand,  to  sit  on  a  jury.  The 
answer  that  this  juror  makes  to  the  question 
would  not  disqualify  him  as  a  juror.  If 
you  are  able  to  state  at  this  time,  Mr.  Poin- 


dexter,  that  you  will  not  call  him  as  a  wit- 
ness in  the  case,  I  think  the  ehalloige  ought 
to  be  denied;  if  he  is  going  to  be  a  witness 
in  the  case,  I  think  the  objection  ought  to 
be  sustained. 

Mr.  Poindexter.  I  will  say  I  will  not  ^l 
him  as  a  witness  if  he  is  chosen  as  a  juror. 

Mr.  Nuzum.  On  that  statement  alone, 
I  think  our  challenge  ought  to  be  sustained. 
There  is  something  he  wants  to  prove  by  him 
if  he  don't  sit,  but  he  is  willing  to  have 
him  sit  aa  a  juror  without  testifying.  I 
don't  think  that  comes  within  the  provision 
of  the  law  that  we  are  entitled  to  a  fair  and 
impartial  trial,  as  in  a  case  of  this  kind  we 
are  entitled. 

The  Court.  As  I  have  already  stated,  I 
don't  think  the  juror's  answers  are  sufficient 


liquors,  was  held  to  be  a  competent  juror.  Peo- 
ple V.  Keefer,  97  Mich.  15,  66  N.  W.  105.  This 
questton  arose  during  the  selection  of  the  Jury. 
The  court  said :  "Although  the  existence  of  the 
law  is  a  fact  to  be  proved,  the  question  of  the 
■ufflciency  of  that  proof  is  a  matter  for  the 
court,  and  not  for  the  Jury." 

In  an  action  brought  to  contest  a  will,  where 
It  was  claimed  that  the  testator's  mind,  by  rea- 
son of  his  last  sickness,  became  weak  and  un- 
sound, and,  while  in  that  condition,  he  was  In- 
duced by  undue  influence  to  execute  the  will,  it 
was  held  thai  a  person  who  was  acquainted 
with  the  testator  prior  to  his  last  sickness,  and 
prior  to  the  time  when  it  was  claimed  his  mind 
became  weak,  but  who  did  not  see  him  during 
his  last  sickness,  was  a  competent  Juror  in  the 
case,  although  he  may  have  had  an  opinion  con- 
cerning the  condition  of  the  testator's  mind  at 
the  time  when  he  last  saw  him.  Delaney  v. 
Sallna,  84  Kan.  632,  9  Pac  271.  The  court 
said:  "Besides,  In  a  case  like  this  the  parties 
are  not  entitled  to  a  Jury  as  a  matter  of  right, 
and  the  court  Itself  has  the  entire  control  of 
the  case." 

The  rule  in  regard  to  collateral  facts  is  stated 
In  State  v.  Stbntz,  where  it  was  said  that  a  wit- 
ness called  upon  to  testify  to  Independent  facts, 
the  establishment  of  which  did  not  go  towards 
the  conviction  of  the  accused  person,  as  that  the 
place  where  the  offense  occurred  was  in  the 
county,  or  that  he  knew  the  person  alleged  to 
have  been  killed.  In  his  lifetime,  and  that  he 
knew  he  was  dead,  or  as  to  the  character  of  the 
accused,  might  not  be  incompetent  as  a  Juror. 

b.  Knowledge  indicating  Mos. 

Personal  knowledge  of  material  facts  on  the 
part  of  a  Juror,  of  such  a  character  as  shows 
that  ho  must  be  biased,  will  render  him  Incom- 
petent to  Bit  in  that  case.  This  seems  to  be 
the  rule  although  the  Juror  may  disclaim  all 
prejudice,  and  swear  that  he  has  no  opinion  In 
regard  to  the  same.  There  are  but  few  cases 
where  this  question  Is  presented  that  are  not 
involved  with  other  questions,  like  the  right  of 
a  witness  to  be  a  Juror,  and  where  the  Juror  Is 
challenged  for  opinion  formed  from  personal 
knowledge  of  facts.  These  cases  are  not  in- 
tended to  be  included  in  the  note. 

So,  the  rule  is  shown  In  Atkins  v.  State,  60 
Ala.  4.'5,  where  it  was  said:  *'A  person  under 
Indictment  Is  entitled  to  a  public  trial  by  an 
Impartial  Jury,  and  they  are  not  to  be  regarded 
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as  unbiased  who  have  such  a  knowledge  of  the 
transaction  out  of  which  the  prosecution  arises 
as  to  be  able  to  testify  to  matters  which  tend 
to  show  him  guilty."  The  question  involved  in 
this  case  was  whether  persons  who  had  been 
summoned  and  sworn  as  witnesses  could  be  chal- 
lenged for  cause. 

So,  in  Laverty  v.  Gray,  S  Mart.  (lA.)  617. 
the  court  said:  *'A  legal  presumption  of  biss 
arises  when  the  Juror  has  had  a  previous  knowl- 
edge of  the  cause,  by  being  one  of  the  witnesses 
to  the  deed  (Co.  LItt.  157  o)  ;  or.  If  he  bare 
been  Informed  of,  or  treated  of,  the  matter,  this 
is  a  principal  challenge." 

And  on  a  trial  for  an  assault  with  Intent  to 
kill,  where  a  Juror,  who  was  eating  dinner  hi  a 
room  adjoining  that  in  which  defendant  did  the 
shooting  and  heard  the  shots.  Jumped  np,  raa 
out,  and  saw  the  defendant  running  or  going  at 
a  fast  walk  up  the  street  with  a  smoking  pistol 
in  his  hand,  it  was  held  that  he  should  hare 
been  rejected  upon  defendant's  challenge  for 
cause,  notwithstanding  such  Juror  said  under 
oalh  that  he  could  try  the  case  Impartiallj. 
Vance  v.  State,  66  Ark.  402,  19  S.  W.  1066. 

In  People  v.  Vermllyea,  7  Cow.  108,  and 
Waters  v.  State,  61  Md.  480,  the  rule  te  laid 
down  that,  where  a  biased  opinion  may  be  In* 
ferred  from  knowledge  of  facts,  or  from  any 
other  source  of  Information,  the  Juror  may  be 
challenged ;  that  it  Is  not  the  source  of  informa- 
tion, but  the  opinion,  that  controls. 

So,  where  the  wife  of  a  Juror's  brother  was  a 
sister  of  the  plaintiff,  and  the  Juror  stated  thst 
he  knew  a  good  deal  more  about  the  case  than 
he  ought  to,  and  that  he  had  some  bias  and  in- 
terest in  the  case  because  It  Interested  his 
friends,  it  was  held  that  he  was  properly  ex- 
cused. Buddee  v.  Spangler,  12  Colo.  216,  20 
Pac.  760.  This  seems  to  be  based  on  the  effect 
of  the  Juror's  bias  In  general,  more  than  on 
his  knowledge  of  facts. 

In  Harper  v.  Kean,  11  Serg.  &  B.  280.  dlscnsi- 
Ing  the  question  as  to  whether  or  not  a  party 
who  had  given  testimony  In  a  former  proceed- 
ing In  the  same  case  could  serve  as  a  Juror.  It 
was  said:  "It  may  be,  however,  that  he  may 
have  given  testimony  of  such  a  nature  ai 
ought  10  exclude  him  from  the  Jury,  becanst  It 
may  show  that  he  has  formed  an  ophilon  hi 
favor  of  one  of  the  parties.  In  the  present 
case  It  does  not  appear  what  his  testimony  be- 
fore the  arbitrators  was,  and,  therefore,  It  wooM 
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to  disqualify  bim.  The  only  ground  upon 
which  I  could  suetain  a  challenge  in  this 
case  is  that  the  juror  might  be  called  as  a 
witness.  I  don't  think  the  court  ought  to 
permit  a  juror  to  sit  if  the  court  is  advised 
that  he  is  g(Hng  to  be  called  as  a  witness. 

Mr.  Sullivan.  I  think  when  the  prosecu- 
tor says  if  he  is  called  on  the  jury  he  will 
not  call  him  as  a  witness, — ^I  think  that 
ought  to  disqualify  the  juror.  They  have 
talked  to  him;  we  haven't. 

The  Courts  The  challenge  is  denied.  De- 
fendant excepts.    Exception  allowed. 

The  impaneling  of  the  jury  in  the  case 
then  proceeded,  the  appellant  having  exer- 
cised his  fifth  peremptory  challenge  by  ex- 
cusing O.  W.  Piper,  one  of  the  jurymen. 
Thereupon  one  J.  £.  Gibbe  was  drawn  as  a 


juryman,  and,  upon  being  questioned  as  to 
his  competency  and  qualifications,  by  the 
counsel  for  the  state,  testified  in  substance: 
That  he  had  formed  an  opinion  from  reading 
newspaper  articles;  that  he  had  no  fixed 
opinion;  that  he  could  disregard  it;  that  he 
still  had  the  opinion  so  formed;  that  it 
would  require  some  evidence  to  remove  it; 
that  what  he  had  read  would  have  no 
weight,  or  affect  him  in  any  way  upon  the 
trial.  This  juror  was  chall^iged  by  the  ap- 
pellant, and  the  challenge  denied.  The  appel- 
lant thereupon  excused  the  juror  Sperry, 
thereby  exercising  his  sixth  and  last  peremp- 
tory challenge.  The  impaneling  of  the  jury 
was  then  completed.  The  jury,  after  a  trial, 
returned  a  verdict  of  guilty.  On  this  ver- 
dict judgment  was  entered. 


be  going  too  far  to  say  that  there  was  error  in 
overruling  the  challenge." 

A  prisoner  was  arraigned  and  asked  If  he  de- 
manded a  trial,  and  he  answered  that  he  sup- 
posed he  was  guilty.  A  juror  who  was  present 
and  heard  this  statement  was  subsequently  chal- 
lenged, and  testified  that  his  mind  was  free  from 
bias,  and  that  he  conld  render  a  verdict  accord- 
ing to  the  evidence.  It  was  held  that  the  chal- 
lenge was  properly  overruled.  People  v.  Camp- 
bell, 1  Edm.  8el.  Cas.  307.  The  court  said  in 
reply  to  the  challenger :  "It  would  be  im- 
possible to  administer  Justice  under  such  a  rule, 
for  at  every  moment  that  the  Juror  was  in  the 
court  room,  from  the  opening  of  the  case  until 
the  closing  of  the  trial,  something  would  occur 
In  the  proceedings  of  the  court  that  could  not 
fail  to  make  an  impression  of  some  sort  upon  an 
Intelligent  mind.  But,  so  long  as  a  Juror  could 
render  a  verdict  according  to  the  evidence,  he 
was  competent  It  was  only  when  he  had  such 
a  bias  on  his  mind  that  he  could  not  decide  fair- 
ly, or  would  not  be  likely  to  do  so,  that  he  was 
disqualified.  But  in  this  case  there  was  an- 
other consideration:  There  was  no  doubt,  it 
would  seem,  that  the  prisoner  had  committed  a 
homicide, — of  that  he  bad  confessed  himself 
guilty;  but  the  real  question  which  the  Jury 
was  to  try  was,  whether  that  homicide  was  mur- 
der or  manslaughter;  and  upon  that  point  the 
prisoner  had  made  no  confession."  The  only 
facts  within  the  knowledge  of  this  Juror  were 
In  regard  to  an  admission  or  confession  of  guilt 
involved  in  the  plea  of  guilty. 

Where  the  defendant  asked  the  Jurors  "If  they 
knew  anything  about  the  facts  of  the  case,"  and 
'if  any  of  them  had  made  up  their  minds  about 
the  ease,'*  whicli  questions  the  court  refused  to 
allow  the  Jurors  to  answer,  it  was  held  to  be 
erroneous,  although  the  defendant  had  not  ex- 
hausted his  peremptory  challenges.  Houston  & 
T.  C.  R.  Co.  V.  Terrell,  69  Tex.  650,  7  8.  W.  670. 
This  was  upon  the  ground  that,  the  right  of  ex- 
amination upon  the  voire  dire  having  been  de- 
nied, it  was  a  matter  of  conjecture  how  many  of 
the  Jurors  might  have  been  disqualified. 

In  Statb  v.  Stentz  the  rule  Is  laid  down  as 
follows:  "Where  the  facts,  however,  are  ma- 
terial to  a  conviction,  as  In  this  case  proof  of 
wantonly,  negligently,  recklessly,  and  wilfully 
driving  a  team  over  the  public  roads,  thereby 
causlng  the  death  of  a  person,  we  think  th' 
knowledge  of  such  driving  immediately  preced 
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ing  the  commission  of  the  offense  was  material, 
and  a  Juror  possessing  the  same  cannot  be  said 
to  go  into  the  Jury  box  in  that  state  of  mind 
in  which  the  law  contemplates  a  Juror  shall  be 
when  called  upon  to  try  one  accused  of  a  crime. 
Such  a  Juror  cannot  be  said  to  be  an  impartial 
one,  notwithstanding  he  says  he  is."  The  real 
question  In  this  case  was  whether  the  witness 
whose  name  had  been  indorsed  on  that  informa- 
tion was  a  competent  Juror.  The  practice  in 
that  state  does  not  allow  a  Juror  on  his  voir 
dire  to  disclose  the  facts  within  his  knowledge. 
The  defendant  was  prejudiced  In  overruling  his 
challenge  to  this  Juror  for  bias.  He  was  chal- 
lenged solely  on  the  ground  that  the  state  was 
going  to  use  him  as  a  witness  and  his  challenge 
exhausted  the  defendant's  right  of  challenge. 
If  this  Juror  had  not  subsequently  been  intro- 
duced as  a  witness  it  would  not  have  been  ap- 
parent from  the  record  what  he  knew  concern- 
ing the  case,  and  yet  the  defendant  would  have 
been  Just  as  much  prejudiced  by  the  failure  to 
sustain  his  challenge. 

In  Mclntire  v.  Hussey,  67  Me.  493,  where  the 
foreman  of  the  Jury  before  the  trial  was  at  the 
defendant's  house,  and  was  shown  the  glass 
which  was  in  controversy  in  the  suit,  and  the 
foreman  described  to  his  associates  on  the  Jury 
the  condition  of  the  glass,  which  was  not  ex- 
hibited to  them.  It  was  held  that  the  verdict  for 
the  defendant  should  be  set  aside.  This  was  un- 
der Me.  Rev.  Stat.  1857,  chap.  S2,  {  75,  provid- 
ing that,  if  any  party  to  a  cause  in  which  a 
verdict  is  returned  shall,  before  or  after  the 
trial,  give  to  any  of  the  Jurors  who  try  the 
cause  anything  by  way  of  treat  or  gratuity,  or 
purposely  Introduce  among  the  papers  In  the 
cause  which  are  delivered  to  the  Jury  when  they 
retire  any  papers  having  any  connection,  but 
not  offered  in  evidence,  the  court  may  order  a 
new  trial.  In  this  case  the  Juror  was  enter- 
tained over  Sabbath  by  the  defendant  The  case 
does  not  pass  upon  the  competency  of  the 
Juror,  but  turns  upon  the  question  of  miscon- 
duct of  the  prevailing  party  and  of  the  Juror. 

But  in  an  action  for  damaging  timber  by  fire, 
where  a  Juror  on  his  voir  dire  testified  that  he 
lad  passed  over  the  burned  district,  but  did  not 
'enow  the  cause  of  the  fire  or  the  extent  of  the 
lamage,  and  had  formed  no  opinion  as  to  the 
amount  of  the  damage,  It  was  held  that  he  was 
■ompetent.  Burlington  &  M.  River  R.  Co.  v. 
Jeebe,  14  Neb.  403,  16  N.  W.  747. 
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The  evidence  in  this  cue,  ezcliuiTe  of  the 
teetimony  of  the  juror  Sperry,  tended  to 
show  that  there  were  four  men  in  a  wagon 
drawn  by  a  bay  and  a  gray  horse;  that  this 
wagon  ran  over  the  deceased,  who  waa  on  a 
bicycle,  thereby  causing  his  death;  that  the 
team  was  running  towards  Cheney,  and  on 
the  public  road;  that  the  driver  was  holding 
the  lines  tightly.  The  deputy  sheriff  testi- 
fied that  he  had  a  talk  with  the  accused  aft- 
er his  arrest.  The  appellant  told  the  dep- 
uty sheriff  that  the  horses  were  running 
away;  that  when  he  went  to  turn  to  the 
right,  in  order  to  pass  the  man  on  the  bicy- 
cle, the  man  turned  the  same  way,  and  he 
tried  to  turn  the  other  way,  but  the  team 
got  beyond  his  control,  striking  the  man's 
bicycle;  that  he  did  not  know  imtil  after 
he  was  arrested  that  he  had  run  over  and 
killed  the  man.  There  was  evidence  tending 
to  show  that,  after  the  team  ran  over  the 
deceased,  the  persons  in  the  wagon  at- 
tempted to  avoid  others,  and  went  on  an  un- 
frequented road.  There  was  evidence  tend- 
ing to  show  that  the  appellant  and  the 
three  others  in  the  wagon  were  out  on  a 
hunting  expedition ;  that  they  had  two  kegs 
of  beer,  and  had  been  drinking  beer  before 
the  commission  of  the  offense  charged;  and 
that  there  was  also  a  small  demijohn  of 
whisky  in  their  possession.  The  killing  of 
Orton  took  place  very  near  the  junction  of 
the  Mullinix  and  Lance  Hill  roads,  about  1^ 
or  2  miles  from  Cheney.  The  place  where 
the  juror  Sperry  met  the  men  in  the  wagon 
was  about  2  miles  southwest  of  this  point. 
Mr.  Sperry  was  caJled  by  the  state  as  a  wit- 
ness, and  testified,  "that  a  team,  one  horse 
light  and  the  other  dark,  hitched  to  a  wag- 
on with  four  men  in  it,  passed  him  on  the 
public  road  about  8  o'clock  on  the  morning 
of  the  commission  of  the  offense;  that  the 
3»en  in  the  wagon  were  acting  rather  jolly; 
that  they  hallooed  and  yelled  at  him;  that 
their  actions  were  as  if  they  were  in  pretty 
good  spirits;  that  they  motioned  with  their 
hands  to  him,  and  hallooed  something,  but 
he  could  not  distinguish  what  they  said; 
that  they  were  dri>ang  pretty  fast, — ^unus- 


ually fast;  that  the  fact  that  they  were 
driving  so  fast  attracted  his  attention;  that 
he  did  not  consider  the  team  was  running 
away;  that  they  were  gCMng  towards  Che- 
ney." 

Q.  Did  they  increase  the  speed  while  yon 
saw  them? 

A.  Yes.     They  increased  the  speed  some. 

Q,  What  did  they  do  with  reference  to 
thatr 

A.  Well,  when  I  met  them  they  were  hal- 
looing, and  I  did  not  recognize  who  thef 
were,  and  I  presumed  it  was  somebody  that 
knew  me,  and  I  threw  up  my  hand,  and 
said,  "Halloo."  This  is  when  they  voit 
by.  And  the  fellow  that  was  driving,  be 
kind  o'  came  up  this  way  (indicating)  with 
the  lines,  and  gave  a  kind  of  whoop,  as 
though  they  were  having  a  good  time^  and 
then  they  went  a  little  faster. 

He  further  identified  the  appellant  as  the 
men  who  was  driving. 

The  first  error  assigned  is  the  denial  of 
the  challenge  for  cause  by  the  court  to  the 
juror  Sperry.  The  Constitution  of  the  state 
provides  that  an  accused  person  shall  be 
tried  by  an  impartial  jury,  and  that  offenses 
heretofore  required  to  be  prosecuted  by  in- 
dictment may  be  prosecute  by  information, 
as  shall  be  prescribed  by  law.  It  is  the 
duty  of  the  prosecuting  attorney,  whenever 
a  public  offense  has  been  committed,  and  the 
party  charged  is  not  under  indictment  for 
the  offense,  and  the  court  is  in  session,  and 
the  grand  jury  is  not  in  session,  to  prosecute 
the  offender  by  information.  Ballinger's 
Anno.  Codes  &  Statutes,  $  6802.  In  order  to 
file  such  information,  it  is  the  duty  of  the 
prosecuting  attorney  to  inquire  into  and 
make  full  examination  of  all  the  facts  and 
circumstances  touching  the  commission  of  the 
offense.  The  names  of  the  witnesses  known 
to  the  prosecuting  attorney  at  the  time  of 
filing  the  information  must  be  indorsed 
thereon.  Id.  f  6832.  The  name  of  the  ju- 
ror Sperry  was  indorsed  on  the  information 
against  the  appellant  at  the  time  the  in- 


And  where  a  Juror  was  subpoenaed  as  a  wit- 
ness for  the  defendant  to  prove  the  value  of 
bay  and  grain  and  the  expense  of  keeping  cows, 
and  was  paid  his  fees  as  a  witness,  but  he  did 
not  appear  to  have  been  called  or  sworn  upon 
the  trial,  and  it  did  not  appear  that  he  had 
any  Interest  in  the  case  or  any  knowledge  of 
the  facts  or  questions  in  controversy,  it  was 
held  that  he  was  not  disqualified.  Rankin  v. 
Nelson,  10  N.  Y.  S.  R.  337.  In  this  case  the 
defendant  peremptorily  challenged  this  Juror, 
and  then  claimed  that  he  thus  lost  one  of  his 
peremptory  challenges.  It  seems  that  he  must 
have  objected  to  the  Juror  as  incompetent  before 
using  thiu  challenge.  This  Juror  testified  on  his 
voir  dire  that  he  knew  nothing  of  tbe  merits 
of  the  case,  and  had  formed  no  opinion  thereof. 
63  L.  R.  A. 


III.  Summanf/ 

A  Juror  having  knowledge  of  Incidental  facts, 
or  those  collateral  to  tbe  material  Issues  of  tbe 
case.  Is  not  thereby  rendered  incompetent  to  sit 
in  that  case.  But,  where  the  juror  has  such 
knowledge  of  material  facts  as  will  tend  to  bias 
his  opinion,  be  is  incompetoit  to  sit  in  that 
case.  This  rule  has  been  asserted  even  where 
the  Juror  swears  that  he  is  unbiased.  In  the 
application  of  this  rule  it  seems,  therefore,  to 
be  a  question  addressed  to  the  sound  discretion 
of  the  court,  and.  If  the  Inference  Is  strong,  or 
the  presumption  great,  that  the  knowledge  on 
tbe  part  of  tbe  Juror  Is  such  as  will  afTect  tbe 
verdict,  a  challenge  for  canse  shonld  be  sus- 
tained. 1-  T' 


19<». 


State  v.  Stentz. 


818 


formation  was  filed.  From  that  fact,  the 
law  presumes  that  the  proseoutixig  attorney 
knew  the  facts  that  such  witness  would  tes- 
tify to.  Under  the  law,  when  the  grand  jury 
is  not  in  session  the  prosecuting  attorney 
performs  the  duties  appertaining  to  tlie 
grand  jury.  He  inquires  into  the  commis- 
sion of  the  offense.  He  performs  a  most 
important  duty.  As  such  officer,  he  is  the 
sworn  minister  of  justice,  whose  duty  it  is 
to  see  that  the  innocent,  are  protected,  as 
well  as  that  the  guilty  are  brought  to  pim- 
ishment.  It  is  as  much  his  duty  as  it  is 
that  of  the  court  to  see  to  it  that  no  one  is 
convicted  of  a  crime  excepting  in  the  manner 
provided  by  law.  If  he  knows  that  an  im- 
partial jury  is  not  being  selected  whpn  the 
accused  is  brought  to  trial,  it  is  his  duty, 
as  a  representative  of  the  state,  to  make 
that  fact  known  to  the  court,  so  that  con- 
stitutional and  legal  requirements  may  be 
adhered  to.  The  state  is  just  as  much  in- 
terested in  preserving  constitutional  require- 
ments in  the  trial  of  an  accused  person  as 
in  prosecuting  the  infraction  of  the  laws.  As 
was  said  by  Chief  Justice  Christiancy,  in 
Hurd  V.  People,  25  Mich.  406;  "The  prose- 
cuting officer  represents  the  public  interest, 
which  can  never  be  promoted  by  the  convic- 
tion of  the  innocent.  His  object,  like  that 
of  the  court,  should  be  simply  justice;  and 
he  has  no  right  to  sacrifice  this  to  any  pride 
of  professional  success.  And,  however 
strong  may. be  his  belief  of  the  prisoner's 
guilty  he  must  remember  that^  though  im- 
fair  means  may  happen  to  result  in  doing 
justice  to  the  prisoner  in  the  particular  case, 
yet  justice  so  attained  is  unjust  and  dan- 
gerous to  the  whole  community." 

Here,  the  prosecuting  attorney  knew  that 
the  testimony  that  this  juror  would-  give 
went  to  the  very  gist  of  the  offense.  The 
testimony  of  Mr.  Sperry  was  a  step  towards 
the  conviction  of  the  appellant,  and  had  a 
direct  bearing  on  the  guilt  of  the  accused. 
Mr.  Sperry  was  not  called  upon  to  testify 
as  to  independent  facts  necessary  to  be 
proved, — for  instance,  that  the  place  where 
the  offense  occurred  was  in  the  county  in 
which  the  venue  was  laid,  or  that  he  knew 
the  person  alleged  to  have  been  killed,  in 
his  lifetime,  and  that  he  knew  he  was  dead, 
or  as  to  the  character  of  the  accused  as  a 
peaceable  and  law-abiding  citizen,  or  as  to 
the  character  of  a  witness  for  truthfulness. 
While  such  facts  are  necessary  to  be  shown, 
or  may  be  shown,  they  are  just  as  consistent 
with  the  guilt  of  any  other  person  as  with 
the  guilt  of  the  accused,  and  their  estab- 
lishment does  not  go  towards  the  conviction 
of  the  accused  person  of  the  crime  charged 
against  him.  A  witness  called  upon  to  tes- 
tify to  such  facts  might  not  be  incompetent 
as  a  juror,  but  a  witness  who  knows  about 
63  L.  R.  A. 


the  controverted  facts  in  the  case, — ^the  rea 
gestcB,  as  we  might  say, — such  as  the  reck- 
less driving  of  the  accused  on  the  public 
highway  immediately  preceding  the  commis- 
sion  of  the  offense,  a  short  distance  from 
where  the  offense  was  committed,  it  seems 
to  us  knew  material,  controverted  facts  that 
would  of  necessity  bias  and  influence  his 
judgment  as  a  juror.  To  permit  such  a  per- 
son to  sit  upon  the  jury  was  to  deprive  the 
accused  of  a  trial  by  an  impartial  jury.  It 
is  true  that  we  have  a  statute  that  declares : 
"A  juror  may  be  examined  by  either  party 
as  a  witness,-  if  he  be  otherwise  competent. 
If  he  be  not  so  examined,  he  shall  not  com- 
municate any  private  knowledge  or  infor- 
mation that  he  may  have  of  the  matter  in 
controversy  to  his  fellow  jurors,  nor  be  gov- 
erned by  the  same  in  giving  his  verdict." 
Ballinger's  Anno.  Codes  &  Statutes,  S  5001. 
This  section  must  be  construed  in  connec- 
tion with  the  constitutional  guaranty  to  an 
accused  person  of  an  impartial  trial,  and 
the  statutes  relative  to  challenging  jurors. 
The  law,  by  simply  declaring  that  a  juror 
shall  not  be  governed  by  any  knowledge  that 
he  may  have  of  the  facts,  does  not  obviate 
the  bias  that  may  really  exist  in  the  mind  of 
the  juror.  A  juror  may  be  challenged  for 
actual  bias.  Id.  §  4988.  Actual  bias  is  de- 
fined as  "the  existence  of  a  state  of  mind 
on  the  part  of  the  juror  in  reference  to  the 
action,  or  to  either  party,  which  satisfies 
the  trier,  in  the  exercise  of  a  sound  discre- 
tion, that  he  [the  juror]  cannot  try  the  is- 
sue impartially  and  without  prejudice  to 
the  substantial  rights  of  the  party  challeng- 
ing." Id.  §  4983.  Can  it  be  said  that,  if 
the  court  had  known  of  the  knowledge  of 
this  juror  of  the  controverted  facts  in  the 
case,  it  would  have  allowed  him  to  act  as  a 
juror?  We  think  not  If  the  court  had  known 
the  facts  as  to  the  knowledgeof  the  juror,  and 
had  not  sustained  a  challenge  for  actual  bias, 
we  think  it  would  have  been  an  abuse  of  sound 
discretion.  A  jury  has  been  defined  as  a 
body  of  men  who  are  sworn  to  declare  the 
facte  of  a  case  as  they  are  proved  from  the 
evidence  placed  before  them.  17  Am.  &  Eng. 
£nc.  Law,  p.  1095.  Our  Code  defines  it  as  "a 
body  of  men  temporarily  selected  from  the 
qualified  inhabitants  of  a  particular  district 
and  invested  with  power :  ( 1 )  To  present  or 
indict  a  person  for  a  public  offense;  (2)  to 
try  a  question  of  fact."  Ballinger's  Anno. 
Codes  i  Statutes  §  4730.  Under  the  consti- 
tutional provisions  defining  the  rights  of  ac- 
cused persons,  the  appellant  had  the  right, 
not  only  to  be  tried  by  an  impartial  jury,  but 
to  defend  in  person  and  by  counsel,  and  to 
meet  the  witnesses  against  him  face  to  face. 
Art.  1,  S  22,  Const.  This  means  that  the  ex- 
amination of  such  a  witness  shall  be  in  open 
court,  in  the  presence  of  the  accused^  with 
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the  right  of  the  accused  to  cross-examine  such 
witness  as  to  facts  testified  to  by  him, — not 
that  the  witness  may  carry  into  the  jury 
room,  in  the  recesses  of  his  own  mind,  knowl- 
edge of  material,  controverted  facts  which  of 
necessity  must  bias  his  judgment.  Further, 
in  a  criminal  prosecution  the  verdict  must  be 
the  unanimous  verdict  of  12  impartial  men, 
not  the  verdict  of  11  impartial  men,  or  any 
less  number  than  12.  It  is  a  violation  of  the 
'  defendant's  constitutional  rights  to  deny  his 
challenge  to  a  juror  who  has  formed,  from 
newspaper  accounts,  an  opinion  as  to  the  de- 
fendant's guilt,  where  it  would  take  strong 
evidence  to  change  such  opinion,  even  though 
the  juror  says  he  could  Iky  aside  his  opinion, 
and  try  the  case  wholly  upon  the  evidence, 
as  if  he  had  heard  nothing  about  it.  State  v. 
Murphy,  9  Wash.  204,  37  Pac.  420.  It  needs 
no  argument  to  show  that  it  would  require 
strong  evidence  to  remove  from  the  juror 
8perry's  mind  the  fajct  that  the  accused  was 
driving  recklessly  along  the  highway  just 
preceding  the  commission  of  the  offense,  and 
that  this  was  an  important  fact  aa  to  his 
guilt.  The  juror  Sperry  seemed  to  realize 
this  fact  himself,  judging  from  his  answers. 
If  all  the  jurors  who  tried  the  cause  had  been 
personally  cognizant  of  the  same  facts  as  the 
juror  Sperry,  conviction  would  inevitably 
have  followed,  and,  as  was  said  in  the  case  of 
State  V.  Murphy,  9  Wash.  204,  37  Pac.  420, 
''the  trial  would  have  been  litUe  less  than  a 
farce,  and  our  boasted  constitutional  priv- 
ilege of  a  trial  by  an  impartial  jury  would  be 
a  privilege  existing  more  in  theory  than  in 
practice."  The  discretion  of  the  trial  court 
to  determine  partiality  or  impartiality  in  a 
jury  is  subject  to  review  by  the  appellate 
court  imder  the  constitutional  guaranty  to 
the  accused  of  a  trial  by  an  impartial  jury. 
State  V.  Rutten,  13  Wash.  203,  43  Pac.  30. 

A  refusal  to  sustain  challenges  for  proper 
cause,  necessitating  peremptory  challenges 
on  the  part  of  the  accused,  will  be  considered 
on  appeal  as  prejudicial  where  the  accused 
ha«  been  compelled  subsequently  to  exhaust 
all  his  peremptory  challenges  before  the  final 
selection  of  the  jury.  State  v.  Rutten,  13 
Wash.  203,  43  Pac.  30.  An  examination  of 
this  record  discloses  that  it  is  a  very  close 
question  whether  the  juror  Gibbs  was  a  qual- 
ified juror  under  the  rule  laid  down  in  State 
V.  Murphy,  9  Wash.  204,  37  Pac,  420;  but, 
conceding  that  he  was,  he  had  formed  an 
opinion  that  it  would  require  some  evidence 
to  remove;  and  the  accused,  in  exercising  his 
last  pei^iaptory  challenge,  had  to  choose  be- 
tween this  juror  and  the  juror  Sperry.  But 
for  the  presence  of  the  juror  Sperry  in  the 
box,  it  is  fair  to  presume  that  the  last  per- 
emptory challenge  would  have  been  ejcercised 
in  excusing  the  juror  Gibbs.  As  is  said  by 
the  supreme  court  of  Pennsylvania  in  Com, 
63  L.  R.  A. 


V.  JolUffe,  7  Watts,  585 :  "That  a  witness  it 
supposed  to  stand  as  a  partisan  is  shown  by 
more  than  one  passage  in  the  law;"  and, 
further,  tliat  "the  presumption  in  the  case  of 
a  witness,  therefore,  is  against  impartiality." 
The  jUror  Sperry's  name  was  indorsed  as  a 
witness  for  the  state  on  the  information.  The 
presumption  was  against  bis  impartiality. 
This  of  itself  should  have  induced  caution  in 
the  court  in  denying  the  challenge.  Under 
our  practice,  a  juror  who  is  examined  on  his 
voir  dire  is  not  permitted  to  disclose  the 
facta  within  his  knowedge.  But  here  the 
prosecuting  attorney  knew  that  the  juror 
was  a  material  witness  to  controverted  faets 
constituting  the  offense.  Under  such  circum- 
stances, it  was  his  duty  to  have  declared  that 
fact  to  the  courts  or  to  have  joined  in  the 
challenge. 

The  supreme  court  of  Arkansas,  in  Hardin 
V.  State,  66  Ark.  53,  48  S.  W.  904,  in  com- 
menting upon  Vance  v.  State,  56  Arlc  402, 
19  S.  W.  1066,  says:  "When  it  is  apparent 
that  the  juror  has  formed  an  opinion  from 
his  own  knowledge  of  tiie  facts  of  the  case,  or 
that,  from  his  connection  with  the  prosecu- 
tion  or  defense,  he  is  not  an  impartial  juror, 
his  statem^it  that  he  can  give  the  defendant 
a  fair  and  impartial  trial  will  not  remove  the 
objection  to  his  competency,  for  it  is  possible 
that  the  most  prejudiced  man  might  be  will- 
ing to  say,  and  even  believe,  that  he  would 
be  an  impartial  juror.  Had  this  juror  an- 
swered that  it  would  take  no  evidence  to  re- 
move his  opinion,  he  would  have  still  hc&a  in- 
competent; and  even  had  he  disclaimed  any 
opinion  it  is  doubtful  if  he  would  have  been 
a  competoit  juror."  It  has  been  held  that 
one  summcmed  aa  a  witness  in  a  criminal 
case  is  not  competent  to  serve  as  a  juror. 
Atkins  V,  State,  60  Ala.  45;  Commander  t. 
State,  60  Ala.  1;  Baldu^in  v.  State,  111  Ala. 
11,  20  So.  528.  It  has  been  held  that  a  juror 
who  is  voluntarily  attending  court  for  the 
purpose  of  testifying  as  to  the  good  character 
of  the  accused  is  not  qualified  to  sit  as  a 
juror;  the  court  saying:  "The  danger  of 
bias  is  not  removed  by  showing  that  the  wit- 
ness has  no  knowledge  of  the  more  material 
facts  bearing  upon  the  issue,  and  expects  to 
testify  only  as  to  the  character  of  a  defend- 
ant charged  with  a  felony."  State  v.  Barher^ 
113  N.  G.  711,  18  8.  E.  515.  There  are  cases 
however,  to  the  contrary:  White  v.  State^ 
73  Miss.  50,  19  So.  97 ;  Fellows's  Case,  6  Me. 
333.  The  jurors  in  the  last  two  cases  were 
not  called  to  testify  as  to  the  material  facta 
in  the  case.  In  the  Mississippi  case  and  in 
the  Maine  case  they  were  witnesses  as  to 
character  only.  The  question  of  bias  was  not 
raised  in  these  cases.  There  is  a  dearth  of 
authority  on  the  direct  point  whether  or  not 
a  person  who  has  been  subpcenaed,  or  whose 
name  is  indorsed  on  the  information    as  a 
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witness,  or  who  is  in  attendance  as  a  witnesSi 
is  competent  to  sit  as  a  juror  in  the  trial  of 
a  case.  The  case  nearest  in  point  is  that  of 
State  V.  MartiUy  28  Mo.  530.  Martin  was  in- 
dicted for  stealing  cattle.  The  juror,  on  his 
voir  dire,  stated  that  he  knew  the  cattle  al- 
leged to  have  been  stolen;  that  his  brother 
had  once  owned  them,  and  had  sold  them  to  a 
man  named  Kerr,  who  had  subsequently  sold 
them  to  the  person  alleged  in  the  indictment 
to  be  the  owner.  The  Missouri  supreme 
court  sustained  the  lower  court  in  holding 
that  the  juror  was  competent  on  the  express 
ground  that  the  ownership  of  the  cattle  was 
not  a  controverted  fact.  The  statute  of  Mis- 
souri provided  that  it  should  be  a  good  cause 
for  a  challenge  to  a  juror  that  he  had  formed 
an  opinion  upon  the  issues  or  any  material 
fact  to  be  tried.  The  court  said :  **No  ques- 
tion has  heretofore  arisen  upon  the  construc- 
tion of  this  provision  of  our  criminal  prac- 
tice act,  nor  have  we  observed  any  case  in 
any  other  state  where  similar  statutes  have 
been  passed  upon  by  their  courts.  Ordinarily, 
there  cannot  be  much  practical  difficulty  in 
enforcing  what  seems  to  be  the  spirit  and  ob- 
ject of  the  provision,  which  is  to  secure  im- 
partial juries;  and,  when  questions  of  doubt- 
ful character  arise,  the  courts  of  criminal 
jurisdiction, — as  a  matter  of  convenioice  and 
precaution,  and  with  a  view  to  avoid  the  pos- 
sibility of  subjecting  the  state  to  unnecessary 
cost,  as  well  as  to  secure  to  the  accused  every 
reasonable  satisfaction  in  selecting  his  triers, 
— would  usually  set  aside  persons  of  ques- 
tionable competency  when  a  bystander  could 
be  called  in,  without  delay,  who  would  be  un- 
exceptionable to  all  parties.  It  is  probably 
because  of  this  practice  on  the  circuits — and 
a  very  commendable  one,  too— -that  no  cases 
of  this  sort  have  ever  come  up  to  this  court. 
.  .  .  Tt  is  material  to  the  prosecution  to 
establish  that  the  crime  alleged  was  com- 
mitted at  a  place  within  the  county,  for  this 
is  essential  to  the  jurisdiction  of  the  court. 
Does  the  knowledge  that  the  alleged  locality 
of  an  offense  is  within  the  county  named  in 
the  indictment  disqualify  a  juror  from  sit- 
ting on  the  case?  We  see  at  once  that  this 
fact,  material  as  it  undoubtedly  is  to  the  suc- 
cess of  the  prosecution,  has  no  connection 
whatever  with  the  guilt  or  innocence  of  the 
party  accused,  and  that  it  is  a  fact  known 
probably  to  nine  tenths  of  the  inhabitants  of 
the  county,  and,  therefore,  in  all  probability, 
will  not  be  controverted  on  the  trial.  In  an 
indictment  for  murder,  the  fact  of  the  kill- 
ing is  an  essential  of  crime;  but  would  a  man 
who  accidentally  was  present  at  the  burial 
of  the  murdered  person,  and  saw  his  dead 
body,  and  knew  him  when  alive,  be  excluded 
as  an  incompetent  juror  on  the  trial  of  a  sup- 
posed manslayer?  Such  facts  as  we  have  re- 
ferred to  are  material  in  one  sense.  They  con- 
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stitute  the  basis  of  the  prosecution ;  but  they 
are  independent  facts,  having  no  bearing  on 
the  question  to  be  tried,  of  the  guilt  or  inno- 
cence of  the  accused.  They  are  just  as  con- 
sistent with  the  guilt  of  any  other  person  as 
they  would  be  with  the  guilt  of  the  accused; 
and  their  establishm^it  does  not  make  a  sin- 
gle step  toward  a  conviction.  If  these  facts 
are  controverted  facts,  it  may  be  that  a  per- 
son who  has  formed  an  opinion  upon  them 
ought  to  be  excluded  from  sitting  on  the 
jury;  but  where  they  have  no  bearing  on  the 
guilt  of  the  accused,  and  are  likewise  not  con- 
troverted on  the  trial,  it  is  plain  that  the 
juror  is,  in  every  material  respect,  impartial 
and  competent." 

Where  the  facts,  however,  are  material  to 
a  conviction,  as  in  this  case  proof  of  wanton- 
ly negligently,  recklessly,  and  wilfully  driving 
a  team  over  the  public  roads,  thereby  caus- 
ing the  death  of  a  person,  we  think  the 
knowledge  of  such  driving  immediately  pre- 
ceding the  commission  of  the  offense  was  ma- 
terial, and  a  juror  possessing  the  same  can- 
not be  said  to  go  into  the  jury  box  in  that 
state  of  mind  in  which  the  law  contemplates 
a  juror  shall  be  when  called  upon  to  try  one 
accused  of  a  crime.  Such  a  juror  cannot  be 
said  to  be  an  impartial  one,  notwithsttmding 
he  says  he  is.  We  have  alluded  to  the  pos- 
sible incompetency  of  juror  Gibbs.  We  do 
not  mean,  however,  to  pass  upon  that  ques- 
tion, or  upon  any  of  the  other  errors  as- 
signed. In  all  probability  they  will  not  oe- 
cur  on  the  next  trial. 

Inasmuch  as  the  appellant  was  compelled 
to  get  rid  of  the  juror  Sperry  by  a  peremp- 
tory challenge,  the  accused  was  deprived  of 
one  peremptory  challenge  to  which  he  was  by 
law  entitled.  For  that  reason,  the  judg- 
ment of  the  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

BeaTis,  Ch.  J.,  and  Hadley,  Fullerton, 
Monnty  Anders,  and  Dunbar,  JJ.,  concur. 


George  E.  SIMPSON,  Appt.^ 

V, 

City  of  WHATCOM,  Respt. 


(. 


.Wash., 


.) 


A  manlclpal  corporation  is  not  liable 
in  daniAKes  for  tlie  acts  of  its  ollicers 

in  arresting  and  prosecuting  a  person  In  the 
attempt  to  enforce  a  void  ordinance  enacted 
under  apparent  authority  of  the  legislature, 
and  which  undertook  to  impose  a  license  fee, 
for  the  benefit  of  the  municipality,  upon  the 
use  of  bicycles  in  its  streets. 

(December  10,  1908.) 


Note. — ^As  to  municipal  liability  for  arrest 
and  imprisonment  under  invalid  ordinance,  see 
also,  in  this  series,  McQraw  T«  Harion,  47  Lw 
a.  A.  693,  and  note. 
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APPEAL  by  plaintiff  from  a  judgmoit  of 
the  Superior  Court  for  Whatcom  Ck>iinty 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  attempted  en- 
forcement of  an  illegal  ordinance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Marshall  P.  Stafford,  for  appel- 
lant: 

Every  municipal  corporation  has  full  gen- 
eral power  to  regulate  the  use  of  its  streets. 
If,  in  the  exercise  of  that  general  power,  it 
passes  an  unconstitutional  ordinance,  that 
ordinance,  though  illegal,  is  not  ultra  vires 
in  the  sense  that  the  municipality  cannot 
be  held  liable  for  wrongs  sustained  in  conse- 
quence of  it. 

2  Dill.  Mun.  Corp.  4th  ed.  S  771;  Howell 
V.  Buffalo,  15  N.  Y.  512;  Commercial  Electric 
Light  d  P.  Co.  v.  Taccma,  20  Wash.  292,  72 
Am.  St.  Rep.  103,  65  Pac.  219;  Wendel  v. 
Spokane  County,  27  Wash.  121,  91  Am.  St. 
Rep.  825,  67  Pac.  576. 

Respondent's  ordinance  was  passed  for  its 
sole  benefit.  It  related  exclusively  to  its 
private  local  interests.  It  had  nothing 
whatever  to  do  with  its  functions  as  part  of 
the  state  government. 

For  every  wrong  committed  in  the  exer- 
cise of  power  conferred  for  its  sole  and  ex-' 
elusive  benefit  in  its  local  affairs,  an  action 
lies  against  a  municipal  corporation. 

McGraw  v.  Marion,  98  Ky.  673,  47  L.  R. 
A.  593,  34  S.  W.  18;  15  Am.  &  Eng.  Enc. 
Law,  p.  1141;  20  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  1191  et  seq.;  2  Dill.  Mun.  Corp.  4th 
ed.  9S  965  et  seq.;  Providence  v.  Clapp,  17 
How.  161,  15  L.  ed.  72;  Mawmilian  t.  New 
York,  62  N.  Y.  164,  20  Am.  Rep.  468; 
Woodhull  V.  yew  York,  160  N.  Y.  450,  44 
N.  E.  1038;  8tey>art  v.  New  Orleans,  9  La. 
Ann.  461,  61  Am.  Dec.  218;  Carrington  v. 
St.  Louis,  89  Mo.  208,  58  Am.  Rep.  108,  1  8. 
W.  240;  Shearm.  &  Redf.  Neg.  last  ed.  S8 
255,  281. 

In  making  the  affidavit  on  which  the  war- 
rant for  appellant's  arrest  was  issued,  and 
in  arresting  appellant  by  virtue  of  that  war- 
rant, the  policeman  acted  as  the  agent  of 
the  respondent  in  its  private  local  affair, 
and  not  as  a  peace  officer  of  the  state. 

2  Dill.  Mun.  Corp.  4th  ed.  §  974;  20  Am. 
A  Eng.  Enc.  Law,  2d  ed.  §8  1204,  1205. 

Even  if  respondent  had  not  been  respon- 
sible ea  origine  for  the  policeman's  acts,  it 
would  have  become  so  by  its  ratification  and 
adoption  of  those  acts. 

2  Dill.  Mun.  Corp.  4th  ed.  9  971;  Com- 
mercial Electric  Light  de  P.  Co.  v.  Tacoma, 
20  Wash.  288,  72  Am.  St.  Rep.  103,  55  Pac. 
219;  Wendel  v.  Spokane  County,  27  Wash. 
121,  91  Am.  St.  Rep.  825,  67  Pac.  676. 

If  the  adoption  of  the  ordinance  was  an 
exercise  of  "police  power,"  that  fact  does 
not  aid  respondent. 
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Sutton  T.  Snohomish,  11  Wash.  24,  48  Am. 
St.  Rep.  847,  39  Pac.  273 ;  Saylor  v.  Monte- 
sano,  II  Wash.  328,  39  Pac.  653;  Taake  v. 
Seattle,  16  Wash.  90,  47  Pac  220. 

Mr.  H.  H.  Wl&itey  for  respondent: 

The  state  legislature  delegates  to  the  mu- 
nicipality the  power  and  right  to  exercise 
the  police  power  of  the  state  within  the 
limits  of  the  municipality,  and  in  the  exer- 
cise of  such  right  the  municipality  cannot 
be  held  liable  in  damages  for  the  acts  of  its 
police  officers. 

Laurel  v.  Blue,  I  Ind.  App.  128,  27  N.  E. 
301;  Easterly  v.  Irwin,  99  Iowa,  694,  68  IL 
W.  919;  CaldweU  v.  PruneUe,  57  Kan.  511, 
46  Pac.  949;  Harrison  v.  Columbus,  44  Tex. 
418;  Taylor  v.  Owenshoro,  98  Ky.  271,  56 
Am.  St.  Rep.  361,  32  S.  W.  948;  Trescott  v. 
Waterloo,  26  Fed.  592;  Worley  v.  Columbia, 
88  Mo.  106;  McFadin  r.  San  Antonio,  22'Tei. 
Civ.  App.  140,  54  S.  W.  48;  TrammeU  v. 
RusseUville,  34  Ark.  105,  36  Am.  Rep.  1; 
Lafayette  v.  Timberldk^,  88  Ind.  330;  Dill. 
Mun.  Corp.  3d  ed.  S  975;  Ogg  v.  Lansing, 
35  Iowa,  495,  14  Am.  Rep.  499 ;  Stedman  v. 
San  Francisco,  63  Cal.  193;  Corsioana  v. 
White,  57  Tex.  382;  Ball  v.  Woodbine,  61 
Iowa,  83,  47  Am.  Rep.  805,  15  N.  W.  846; 
15  Am.  &  Eng.  Enc.  Law,  p.  1141. 

Regulation  and  control  of  bicycle  riding 
in  the  city  are  a  police  regulation. 

State  V.  Bruce,  23  Wash.  777,  63  Pac 
519;  22  Am.  &  Eng.  Enc  Law,  2d  ed. 
p.  929. 

Dimbar,  J.,  delivered  the  opinion  of  the 
court: 

Respondent  passed  a  municipal  ordinance 
prohibiting  the  riding  of  bicycles  of  a  cer- 
tain size  upon  its  streets  unless  a  license 
therefor  were  procured  and  a  tax  of  $1.00 
a  year  paid  for  such  license.  The  ordinance 
provided  that  75  per  cent  of  the  revenue 
derived  from  such  license  should  be  ex- 
pended on  certain  local  improvements  with- 
in respondent's  municipal  limits,  and  that 
the  remaining  25  per  cent  was  to  be,  and  it 
was,  mingled  with  and  made  a  part  of  the 
general  funds  of  the  city  for  use  in  its  local 
interests,  benefits,  and  advantages.  On  the 
15th  day  of  August,  1900,  one  Shelley,  a 
policeman  of  respondent  city,  made  and 
swore  to  an  affidavit  before  a  police  justice 
of  the  respondent,  charging  appellant  with 
the  violation  of  said  ordinance  by  riding  a 
bicycle  on  the  public  streets  without  having 
procured  a  license  therefor.  A  warrant  wad 
issued,  the  said  policeman  arrested  the 
plaintiff,  imprisoned  him  for  several  houra, 
and  caused  him  to  be  arraigned  before  a 
police  justice  on  said  charge.  Appellant 
was  prosecuted  by  the  city  attorney,  and 
convicted  and  fined  and  a  judgment  for  such 
fine  and  costs,  amounting  to  $13.70,  was  en* 
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tered  against  him  in  the  police  court  of 
said  city.  In  order  to  release  himself  from 
said  conviction  and  judgment,  appellant  was 
compelled  to  and  did  appeal  therefrom  to 
the  superior  court  of  the  state  of  Washing- 
taa,  giving  hond  in  the  sum  of  $100  to  per- 
fect such  appeal.  Upon  said  appeal  the  or- 
dinance was  held  by  the  judge  of  the  su- 
perior court  to  be  null  and  void  in  so  far 
as  it  purported  to  prohibit  the  riding  of 
bicycles  upon  the  public  streets  of  respond- 
ent without  a  license,  and  appellant  was  ac- 
quitted of  such  charge.  In  defending  him- 
self from  such  charge,  conviction,  and  judg- 
ment appellant  was  compelled  to  employ  at- 
torneys at  an  expense  of  $50.  Afterwards 
appellant  brought  an  action  for  damages 
against  the  city,  alleging  in  his  complaint 
the  matters  and  things  just  above  stated, 
in  addition  to  the  allegation  that  by  reason 
of  sueh  charge,  arrest,  and  trial  appellant 
lost  time  to  the  value  of  $15,  and  was  in- 
jured in  his  feelings  and  subjected  to  hu- 
miliation and  disgrace,  and  caused  mental 
paiu  and  anxiety,  to  his  damage  in  the  sum 
of  $2,500;  asking  judgment  for  $2,565.  To 
this  complaint,  the  substance  of  which  we 
have  given,  the  respondent  city  demurred. 
The  demurrer  was  sustained,  and,  appellant 
refusing  to  plead  further,  judgment  was  en- 
tered in  favor  of  respondent; 

The  issues  arise  on  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  complaint. 
The  exact  question  involved  in  this  case  has 
not  heretofore  been  presented  to  this  court, 
and  we  have  therefore  made  an  exhaustive 
examination  of  the  authorities  bearing  en  the 
question.  It  must  be  confessed  that  they 
are  somewhat  bewildering,  as  well  in  num- 
ber as  in  lack  of  harmony,  viewed  either 
from  the  standpoint  of  different  conclusions 
from  the  same  state  of  facts,  or  of  the  an- 
nouncement of  different  principles  controll- 
ing the  same  conclusions.  So  that  it  is  not 
easy  to  reconcile  all  of  the  decisions  and  de- 
duce therefrom  a  satisfactory  general  prin- 
ciple by  subjection  to  which  the  different 
facts  can  be  tested.  The  controlling  question 
in  all  this  character  of  cases  is  whether  or 
not  the  officers  to  whom  are  attributed  the 
delinquencies  which  resulted  in  the  damages 
alleged  are  the  agents  of  the  city.  If  they 
are,  then  the  doctrine  of  respondeat  superior 
applies,  and  the  city  is  liable;  if  not,  otiier- 
wise.  We  think  it  is  a  general  rule — at 
least  one  which  has  been  adopted  by  this 
court — ^that,  even  in  the  absence  of  a  statute 
giving  the  right  of  action,  cities  are  liable 
for  acts  of  misfeasance  and  malfeasance  in- 
jurious to  individuals,  done  by  their  au- 
thorized agents  or  officers  in  the  course  of 
the  performance  of  corporate  powers  or  in 
the  execution  of  corporate  duties.  But  this 
raises  the  perplexing  distinction  between 
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corporate  duties  and  public  duties,  questions 
as  to  when  the  officers  are  acting  as  agents 
for  the  corporation  and  when  of  the  state 
or  general  public.  When  for  the  general 
public,  or  in  furtherance  of  the  public  policy 
of  the  state,  the  city  is  not  liable  for  their 
acts.  In  some  jurisdictions,  as  in  Massachu- 
setts, it  is  held  that,  even  when  the  officers 
are  acting  confessedly  in  the  interests  of  the 
city,  no  private  actions  for  damages  will 
lie  unless  specially  authorized  by  statute. 
But  it  is  unnecessary  to  discuss  that  line  of 
cases,  as  this  court  in  Sutton  v.  SnohomUih, 
11  Wash.  24,  48  Am.  St.  Rep.  847,  39  Pac. 
273,  has  laid  down  the  contrary  rule,  which 
it  has  since  imiformly  followed.  We  think, 
however,  this  general  deduction  may  be 
made:  That  whenever  the  damaging  action 
or  the  neglect  of  the  officer  arises  in  the 
execution  of  a  duty  which  is  for  the  ex- 
clusive benefit  of  the  city,  the  city  is  liable; 
but  if  the  duty,  in  whole  or  in  part,  is  one 
imposed  upon  the  city  as  a  public  instru- 
mentality of  the  state,  the  city  is  not  liable. 
It  is  insisted  by  the  learned  counsel  for  the 
appellant  that,  inasmuch  as  the  complaint 
shows  that  the  ordinance  provides  that  the 
revenues  arising  from  the  licenses  sought 
to  be  secured  shall  go  into  the  city  treasury, 
the  city  is  liable,  under  the  rule  announced 
in  Dillon  on  Corporations,  4th  ed.  9  974; 
that  if  the  duties  relate  to  the  exercise  of 
cor))orate  powers,  and  are  for  the  peculiar 
benefit  of  the  corporation  in  its  local  or 
special  interest,  they  (the  officers)  may  be 
regarded  as  its  agents  or  servants,  and  the 
maxim  of  respondeat  superior  applies.  But 
it  does  not  necessarily  follow  that  the  duty 
is  purely  a  corporate  one  because  the  reve- 
nues arising  from  the  provisions  of  the  law 
go  into  the  treasury  of  the  municipality.  If 
it  is  in  the  nature  of  a  police  regulation,  a 
regulation  which  the  legislature  had  a  right 
to  make,  the  legislature  had  a  right  also  to 
distribute  the  powers  of  the  government  in 
the  enforcement  of  its  public  policy,  to  con- 
stitute the  different  municipalities  en- 
forcing agencies,  and  to  distribute  the  reve- 
nues as  it  saw  fit.  It  would  certainly  not 
be  an  unreasonable  act  on  the  part  of  the 
legislature  to  place  the  revenues  arising 
from  the  law  in  the  treasury  of  the  munici- 
pality collecting  them.  And  it  cannot  be 
disputed  that  the  state,  under  its  police 
power,  has  the  right,  in  the  absence  of  con- 
stitutional limitation  or  inhibition,  to  sub- 
ject all  occupations  to  a  reasonable  regula- 
tion where  such  regulation  is  required  for 
the  public  welfare.  The  bicycle  is  a  com- 
paratively modem  invention,  and  legisla- 
tion in  regard  to  it  has  been  limited.  Still 
it  has  been  established  by  judicial  decision 
that,  so  far  as  its  use  on  the  highways  is 
concerned,  it  is  to  be  regarded  as  a 'carriage 
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or  vehicle,  and  subject  to  the  same  burdens 
as  other  vehicles.  4  Am.  &  Eng.  Ene.  Law, 
2d  ed.  p.  16,  and  cases  cited.  The  use  of 
vehicles  on  public  highways  is  a  subject  of 
police  regulation.  22  Am.  A  Eng.  Enc  Law, 
2d  ed.  p.  929.  In  any  event,  common  observa- 
tion would  determine  the  fact  that  the  bicy- 
cle, with  its  capacity  for  extreme  speed,  its 
liability  on  that  account  to  injure  pedes- 
trians who  might  come  in  contact  with  it, 
as  well  as  the  riders  themselves,  is  a  par- 
ticularly suggestive  subject  for  public  legis- 
lation; and  the  legislature  of  this  state, 
recognizing  such  necessity,  passed  a  law, 
found  in  the  Laws  of  1899  at  page  41,  au- 
thorizing and  empowering  cities  of  the  first, 
second,  third,  and  fourth  classes  to  regulate 
and  license  by  ordinance  the  riding  of  bicy- 
cles, to  construct  and  regulate  the  use  of 
bicycle  paths  and  roadways,  prohibiting  the 
improper  use  of  such  paths  and  roadways, 
and  providing  a  penalty  and  declaring  an 
emergency.  This  law  authorizes  the  cities 
to  establish  and  collect  reasonable  license 
fees  from  all  persons  riding  bicycles,  and  to 
enforce  the  payment  thereof  by  reasonable 
fines  and  penalties,  and  make  provision  for 
the  distributicm  of  the  funds  arising  from 
such  licenses.  So  that  it  will  be  seen  that 
the  ordinance  was  enacted  in  conformity 
with  the  express  policy  of  the  legislature  in 
relation  to  controlling  bicycles.  Nor  could 
Mr.  Dillon,  in  the  quotation  relied  upon*  by 
appellant,  have  had  in  view  the  kind  of  case 
under  discussion  here,  for,  after  a  discussion 
of  the  general  principles  relating  to  the 
liability  of  towns  for  the  action  of  their  offi- 
cers, he  continues,  in  S  975,  as  follows: 
''Agreeably  to  the  principles  just  mentioned, 
police  officers  appointed  by  a  cityare  not  its 
agents  or  servants,  so  as  to  render  it  re- 
sponsible for  their  imlawful  or  negligent 
acts  in  the  discharge  of  their  duties;  and, 
accordingly,  a  city  is  not  liable  for  an  as- 
sault and  battery  committed  by  its  police 
officers,  though  done  in  an  attempt  to  en- 
force an  ordinance  of  the  city;  or  for  an 
arrest  made  by  them  which  is  illegal  for 
want  of  a  warrant,  or  for  other  cause. 
...  So,  on  the  same  principle,  a  person 
who  suffers  personal  injury  while  aiding  the 
police  officers  of  a  city,  at  their  request,  in 
arresting  disturbers  of  the  public  peace  un- 
der a  valid  ordinance,  has  no  remedy  against 
the  city.  The  municipal  corporation  in  all 
these  and  the  like  cases  represents  the  state 
or  the  public.  The  police  officers  are  not 
the  servants  of  the  corporation.  The  princi- 
ple of  respondeat  superior  does  not  apply, 
and  the  corporation  is  not  liable  unless  by 
virtue  of  a  statute  expressly  creating  the 
liability."  While  the  case  of  McOrau>  v. 
Marion,  98  Ky,  673,  47  L.  R.  A.  593,  34  S. 
W.  18,  tfeems  to  lay  down  a  different  doc- 
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trine,  holding  that  a  municipal  eorporattoD 
is  answerable  for  the  damage  done  to  any 
person  by  its  officers  in  enforcing  an  uncotn- 
stitutional  ordinance  or  by-law  enacted  for 
the  sole  benefit  of  the  corporation  or  its  citi- 
zens,— ^the  ordinance  in  question  being  one 
requiring  all  transient  persons  to  pay  a  li- 
cense tax  for  the  privilege  of  selling  goods 
or  merchandise  of  any  kind  at  auction, — 
and  while  a  few  cases  have  followed  the  doc- 
trine announced  in  that  case,  yet  the  same 
court,  in  Taylor  v.  Owenshoro,  98  Ky.  271, 
56  Am.  St.  Rep.  361,  32  S.  W.  948,  held 
that  a  municipal  corporation  was  not  liable 
for. the  acts  of  its  officers  in  enforcing  the 
penal  or  criminal  laws  of  the  common- 
wealth, or  in  enforcing  penal  ordinances  of 
the  city;  and  that  municipal  officers,  while 
engaged  in  duties  relating  to  the  public 
safety  and  in  the  maintenance  of  public  or- 
der, are  the  servants  of  the  commonwealth. 
So  that  the  court  in  the  ease  of  McOraw  v. 
Marion,  98  Ky.  673,  47  L.  R.  A.  593,  34  S. 
W.  18,  must  evidently  have  concluded  that 
the  imposition  of  a  license  tax  on  transient 
persons  was  not  in  accordance  with  any 
provision  of  the  general  law,  but  for  the 
sole  and  special  benefit  of  the  city.  The 
difficulty  in  discriminating  the  cases  on  any 
reasonable  theory,  however,  arises  from  the 
fact  that  the  court  in  the  case  of  Taylor  v. 
Owenshoro,  98  Ky.  271,  56  Am.  St.  Rep.  361, 
32  S.  W.  948,  states  that,  while  the  ordi- 
nance under  which  the  arrest  purported  to 
be  made  was  void,  the  arrest  was  held  to  be 
authorized  by  a  state  statute,  but  sa3r8  that 
the  absence  of  the  statute  would  hav«  made 
no  difference,  for  the  reason  that  municipal 
corporations  are  auxiliaries  of  the  state 
government;  that  the  officers  charged  with 
keeping  the  peace  are  officers  of  the  com- 
monwealth ;  and  a  breach  of  the  peace  is  an 
offense  against  the  commonwealth,  so  that 
a  municipal  corporation  is  not  liable  for 
the  acts  of  its  officers  in  making  a  reason- 
able arrest  for  such  breach.  But  whether 
or  not  there  was  any  legitimate  distinction 
that  could  have  been  drawn  between  the 
cases,  both  of  them  arising  out  of  the  police 
power  of  the  state,  it  seems  to  us  that  the 
great  weight  of  authority  supports  the  first 
announcement  of  the  Kentucky  court  as 
made  in  Taylor  v.  Owensboro,  98  Ky.  271, 
56  Am.  St.  Rep.  361,  32  S.  W.  948. 

While  there  are  some  courts  which  follow 
the  rule  announced  in  MoOrau?  v.  Marion, 
no  court  that  we  know  of  has  held  the 
municipality  liable  in  a  case  exactly  like  the 
one  at  bar,  where  the  question^  came  up 
squarely  as  to  whether  or  not  a  policeman, 
in  making  an  arrest  under  an  illegal  ordi- 
nance or  warrant,  was  the  agent  of  the 
city.  There  are  many  cases  directly  to  the 
contrary,  and  sustaining  the  doctrine  an- 
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nouneed  by  (  975  of  Dillon,  tuprct.  In 
Trammea  v.  RuaselltfiUe,  34  Ark.  105,  36 
Am.  Rep.  1, — a  case  of  enforcing  illegal  or- 
dinances,— it  was  held  that  for  acts  done  by 
police  officers  in  their  public  capacity  and 
in  diacharge  of  their  duties  to  the  public, 
cities  and  towns  incurred  no  liability  to 
persons  who  may  be  injured  by  them;  that 
neither  for  the  act  of  the  council  in  passing 
an  illegal  ordinance,  nor  for  that  of  the 
mayor  in  issuing  a  .warrant  for  the  arrest 
of  any  person  for  its  violation,  nor  for  that 
of  the  marshal  in  arresting  the  offender 
under  it,  is  a  town  liable  to  him.  In  Tind- 
ley  ▼.  Salem,  137  Mass.  171,  50  Am.  Rep. 
289,  it  was  held  that  a  city  which  under- 
takes the  celebration  of  a  holiday  imder  the 
authority  of  the  Public  Statutes,  exclusively 
for  the  gratuitous  amusement  of  the  public, 
is  not  liable  to  an  action  by  one  who  sus- 
tains personal  injuries  through  the  negli- 
gence of  servants  of  the  city  in  discharging 
fireworks  for  the  purposes  of  the  celebra- 
tion. After  discussing  a  certain  class  of 
cases  where  the  city  was  held  liable  for  the 
action  of  its  servants,  the  court  says: 
"Easily  distinguishable  from  these  are  the 
eases  where  the  city  or  town  is  exonerated 
from  liability  on  the  ground  that  the  wrong- 
ful act  complained  of  is  not  its  act,  but  the 
act  of  persons  who  are  deemed  to  be  public 
officers,  existing  under  independent  pro- 
visions of  law;  officers  who,  though  appoint- 
ed and  paid  by  the  city  or  town,  and  though 
perhaps  its  agents  or  servants  for  other 
purposes,  are  yet  held  not  to  sustain  this 
relation  in  respect  to  the  particular  act  in 
question;  as,  for  example,  members  of  a 
fire  department."  It  may  be  said  here  that 
this  court  held  in  Lawson  v.  Seattle,  6 
Wash.  184,  33  Pac.  347,  that  the  city  was 
not  liable  for  the  negligence  of  officers  of  a 
fire  department.  In  Worley  v.  CoUimhia, 
88  Mo.  106,  it  was  held  that  police  officers 
of  a  town,  engaged  in  enforcing  its  police 
regulations,  are  not  regarded  as  officers  of 
the  town  in  its  corporate  capacity,  and  the 
town  is  not  liable  for  acts  done  by  them 
while  so  engaged.  This  was  an  action  for 
false  imprisonment,  and  in  its  facts  was 
parallel  in  principle  with  the  case  at  bar. 
The  court,  in  discussing  the  action  of  the 
officers  in  enforcing  the  police  regulation, 
said:  "When  so  acting,  their  duties  are  of 
a  public  character.  Their  acts  are  in  the 
interest  of  civil  government  and  of  the  pub- 
lic, and  they  are  not,  when  acting  in  that 
behalf,  the  servants  of  the  town  or  city  in 
its  corporate  capacity.  The  relation?  of 
principal  and  agent  do  not  then  exist,  and 
the  town  is  not  liable  for  their  said  acts  in 
that  behalf."  In  yiahet  v.  Atlanta,  97  Ga. 
650,  25  S.  E.  173,  where  the  death  of  one 
convicted  in  a  corporation  court  and  sen- 
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tenced  to  work  upon  the  public  streets  was 
occasioned  by  the  negligence  on  the  part 
of  the  foreman  who  had  been  placed  by  the 
municipal  authorities  in  charge  thereof,  the 
court  said:  "The  question  involved  in  this 
case  has  been  too  often  passed  upon  by  this 
court  to  require  further  elaboration.  Neither 
the  law  of  master  and  servant  nor  the  doc- 
trine of  respondeat  superior  applies  in  a 
case  where  a  prisoner  undergoing  punish- 
ment for  a  violation  of  a  municipal  ordi- 
nance is  injured  or  killed  in  consequence  of 
the  negligence  or  misconduct  of  the  officer 
having  the  custody  or  control  of  such  pris- 
oner. This  is  true  because  in  such  niatters 
the  municipal  corporation  is  exercising  gov- 
ernmental powers  and  discharging  govern- 
mental duties,  in  the  course  of  which  it,  of 
necessity,  employs  the  services  of  the  officer 
in  question;"  citing  Wilson  v,  Macon,  88 
Ga.  455,  14  S.  E.  710,  and  Love  v.  Atlanta, 
95  Ga.  129,  51  Am.  St.  Rep.  64,  22  S.  £.  29. 
In  Bartlett  v.  Columbia,  101  Ga.  300,  44 
L.  K.  A.  795,  28  S.  E.  599,  it  was  held  that 
a  municipal  corporation  is  not  liable,  in  an 
action  for  false  imprisonment,  for  damages 
alleged  to  have  been  occasioned  to  the  plain- 
tiff by  reason  of  his  imprisonment  under  a 
judgment  rendered  against  him  by  a  munici- 
pal court  for  the  violation  of  an  ordinance; 
and  that  this  was  true  though  such  judg- 
ment may  have  been  irregular,  erroneous, 
or  even  void.  "The  passage  of  the  ordi- 
nance,'' said  the  court,  "by  the  city  council 
of  Columbus,  for  the  alleged  violation  of 
which  the  plaintiff  in  error  was  tried,  con- 
victed, and  imprisoned,  was  an  exercise  of 
the  legislative  power,  and  his  trial  and 
sentence  by  the  recorder  was  an  exercise  of 
the  judical  power  conferred  by  the  state 
upon  the  municipal  corporation.  It  is  well 
settled  that  for  errors  of  judgment  com- 
mitted in  the  exercise  of  either  of  these 
powers  a  municipal  corporation  is  not  liable 
in  damages."  This  applies  to  the  action  of 
the  city  in  passing  the  illegal  ordinance  un- 
der discussion  in  this  case,  and  upon  that 
question  it  is  said  by  Cooley  on  Torts,  p. 
408:  "Whenever,  therefore,  the  state  con- 
fers judicial  powers  upon  an  individual,  it 
confers  them  with  full  immunity  from  pri- 
vate suits.  In  effect,  the  state  says  to  the 
officer  that  these  duties  are  confided  to  his 
judgment;  that  he  is  to  exercise  his  judg- 
ment fully,  freely,  and  without  favor,  and 
he  may  exercise  it  without  fear;  that  the 
duties  concern  individuals,  but  they  con- 
cern more  especially  the  welfare  of  the  state, 
and  the  peace,  and  happiness  of  society; 
that,  if  he  shall  fail  in  a  faithful  discharge 
of  them,  he  shall  be  called  to  account  as  a 
criminal;  but  that,  in  order  that  he  may 
not  be  annoyed,  disturbed,  and  impeded  in 
the  performance  of  these  high  functions,  a 
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dissatisfied  individual  shall  not  be  suffered 
to  call  in  question  his  official  action  in  a 
suit  for  damages."  The  same  might  be  said 
with  reference  to  the  executive  duties  of  a 
police  officer,  and  of  the  liability  of  the 
corporation  enforcing  what  it  deems  to  be 
the  law  through  the  medium  of  such  officers. 
If  for  every  miscarriage  of  a  prosecution 
by  reason  of  some  unconstitutional  pro- 
vision in  the  law  criminals  who  were  guilty 
of  violating  the  law  on  the  merits  could  get 
redress  in  damages  a^inst  either  the  officer 
or  the  municipality,  there  would  be  a  ti- 
midity in  enforcing  the  law  which  would  tend 
to  paralyze  the  administration  of  justice. 
In  MoFadin  v.  San  Antonio,  22  Tex.  Civ. 
App.  140,  54  S.  W.  48,  it  was  held  that  since 
a  city,  in  the  enactment  of  an  ordinance 
against  suspicious  characters,  acts  in  its 
governmental  capacity  and  in  the  exercise 
of  its  police  powers,  it  will  not  be  liable 
for  damages  to  the  xeputation  of  one  ar- 
rested, fined,  and  imprisoned  under  such  an 
ordinance,  even  though  the  ordinance  be 
void;  and  that  the  motives  of  the  mayor 
and  city  council  in  enacting  the  ordinance 
could  have  no  effect  upon  the  rule;  citing 
Easterly  v.  Irwm,  99  Iowa,  694,  68  N.  W. 
919;  New  Orleans  v.  Kerr,  60  La.  Ann.  413, 
69  Am.  St.  Rep.  442,  23  So.  386;  and  many 
other  cases  cited  in  support  of  the  rule  an- 
nounced. In  Caldtoell  v.  Prunelle,  57  Kan. 
611,  46  Pac.  949, — an  action  for  false  im- 
prisonment,— the  court  said:  "It  is  well 
settled  that  cities  are  not  liable  in  an  ac- 
tion for  false  imprisonment  for  the  acts  of 
their  officers  while  enforcing  invalid  ordi- 
nances, or  for  other  illegal  or  unauthorized 
acts.  The  provision  in  question  is  a  police 
regulation,  and  the  officers  in  enforcing  the 
same  were  exercising  a  public  and  govern- 
mental function."  A  town  ordinance,  en- 
acted under  statutory  authority  therefor, 
prohibiting  transients  or  peddlers  from  sell- 
ing their  wares  therein  until  they  shall  have 
procured  a  license  therefor,  is  a  police  regu- 
lation, and  the  town  is  not  liable  for  an  ar- 
rest and  imprisonment  for  an  alleged  viola- 
tion thereof,  even  though  the  ordinance  is 
invalid  for  any  reason,  though  the  injured 
party  is  in  fact  innocent  of  the  charge,  and 
though  the  city  authorities  directed  the  ar- 
rest for  the  purpose  of  protecting  resident 
merchants  from  competition.  Easterly  v. 
Inoin,  99  Iowa,  694,  68  N.  W.  919.  In  But- 
trick  V.  Lowell,  1  Allen,  172,  79  Am.  Dec. 
721,  it  was  decided  that  a  city  was  not 
liable  for  an  assault  and  battery  committed 
by  its  police  officers,  even  though  it  was  done 
in  an  attempt  to  enforce  an  ordinance  of  the 
city;  and,  as  bearing  upon  the  question 
raised  in  the  case  at  bar  that  the  action  was 
ratified  by  the  city  through  the  prosecution 
of  the  case  by  the  city  attorney,  it  was  held 
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in  the  case  just  dted  that  the  action  of  a 
city  in  authorizing  and  employing  its  solic- 
itor to  appear  and  defend  an  action  brought 
against  its  police  officers  for  an  assault  and 
battery  by  them  does  not  make  the  city  lia- 
ble to  pay  damages  for  the  assault  and  bat- 
tery. An  action  of  tort  cannot  be  main- 
tained against  a  town  for  the  acts  of  its  as- 
sessors and  collectors  in  assessing  and  levy- 
ing a  poll  tax  upon  a  person  not  an  inhabit- 
ant thereof,  even  if  the.  assessors  'act  with 
integrity  and  fidelity,  and  are  therefore  by 
the  Greneral  Statutes  not  themselves  liable 
to  an  action.  Alger  v.  Easton,  119  Mass. 
77.  Trescott  v.  Waterloo,  26  Fed.  592,  like 
the  case  at  bar,  was  for  imprisonment  under 
a  void  ordinance,  and  it  was  held  that  a 
party  who  had  been  arrested  for  violation 
of  an  unconstitutional  municipal  ordinance 
requiring  a  license  fee  to  be  paid  by  non- 
resident peddlers,  and,  on  conviction,  has 
served  out  his  fine  in  prison,  cannot  main- 
tain an  action  against  the  municipal  corpor- 
ation. In  Laurel  v.  Blue,  1  Ind.  App.  128,  27 
N.  E.  301,  it  was  held  that  a  town  is  not 
responsible  for  an  unlawful  arrest  by  the 
town  marshal,  since  in  making  arrests  he 
is  acting  for  the  public,  and  is  not  the  agent 
of  the  town;  citing  Lafayette  v.  Timber^ 
lake,  88  Ind.  330,  where,  in  discussing  a 
similar  question,  Elliott,  J.,  said:  "Officers 
appointed  to  execute  the  laws  and  ordinances 
are  not  agents  engaged  in  corporate  duties, 
but  are  public  officers,  appointed  at  the 
command  of  the  legislature  by  the  corpora- 
tion authorities.  There  is  no  more  reason 
for  holding  cities  responsible  for  the  wrongs 
of  police  officers  than  there  is  for  holding 
counties  or  townships  responsible  for  the 
torts  of  sheriffs  and  constables."  See  also 
Faulkner  v.  Aurora,  85  Ind.  130,  44  Am. 
Rep.  I;  Anderson  v.  East,  117  Ind.  126,  2 
L.  R.  A.  712,  10  Am.  St.  Rep.  35,  19  N.  E. 
726. 

Under  the  great  weight  of  authority,  we 
think  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  therefore  affirmed. 

Fullerton,  Ch.  J.,  and  Kadley,  An- 
dersy  and  Mount,  JJ.,  concur. 


HEALY  LUMBER  COMPANY,  Appt^ 

V. 

Shamgar   MORRIS   and  Wife,   Bespts, 

( Wash ) 

1.    The  aeaninltlon  of  an  easement  o-rer 
land  for  the  tranaportatlon  to  ia»r- 


Note. — ^As  to  condemnation  of  right  to  float 
logs  in  stream,  see  also,  in  this  series,  Brewster 
v.  J.  &  J.  Rogers  Co.  58  L.  R.  A.  495. 

As  to  right  to  exercise  eminent  domain  for 
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ket  of  loflTs  of  a  private  owner  is  with- 
in R  constitutional  provision  that  private 
property  shall  not  be.  taken  for  private  use, 
and  making  the  qaestion  whether  er  not  a 
contemplated  use  is  private  one  for  the  deter- 
mination of  the  courts. 

S.  TKat  a  particular  vae  will  be  of  bea- 
eflt  to  tbe  public  does  not  alone  make  it 
a  public  use,  within  the  meaning  of  a  consti- 
tutional provision  that  private  property  shall 
be  taken  only  for  public  use. 

8.  Conatitational  avtborlty  to  acanire 
aa  eaaement  over  land  for  a  private 
way  of  necessity  does  not  empower  one  land- 
owner to  condemn  a  right  of  way  over  his 
neighbor's  property  for  the  purpose  of  getting 
his  logs  and  timber  to  market 

(December  16,  1903.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendants'  favor  in  a  proceeding  to  acquire 
an  easement  under  the  power  of  eminent  do- 
main.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Preatony  Carr,  it  Cfrilman  and 
Boyt  ft  Haigbt  for  appellant. 

Messrs,  Walter  S.  Fnltom  and  Viaoe 
B.  Fabent  for  respondents: 

The  roads  desired  to  be  condemned  are  not 
private  ways  of  necessity,  as  defined  by  law. 

Laws  1805,  p.  181. 

Neither  are  they  private  ways  of  necessity 
aa  defined  by  the  common  law. 

Barr  v.  Flynn,  20  Mo.  App.  383;  Stewart 
T.  Hartman,  46  Ind.  331;  BurtDell  v.  Sneed, 
104  N.  C.  118,  10  S.  E.  152;  Seeley  v.  Bishop, 
19  Conn.  128;  Qayetty  v.  Bethune,  14  Mass. 
49,  7  Am.  Dec.  188. 

The  term  "public  use"  means  whatever  is 
used  by  the  public. 

Lewis,  Em.  Dom.  9§  165,  183,  pp.  224,  225; 
Bloodgood  v.  Mohawk  di  H.  River  R.  Co.  18 
Wend.  9,  31  Am.  Dec.  313;  Welton  v.  Dick- 
son, 38  Neb.  767,  22  L.  R.  A.  496,  41  Am. 
Bt  Rep.  771,  67  N.  W.  559;  Bankhead  v. 
Brown,  25  Iowa,  540 ;  Jenal  v.  Chreen  Island 
Draining  Co.  12  Neb.  163,  10  N.  W.  547; 
Apew  Transp,  Co.  v.  Garhade,  32  Or.  582,  62 
L.  R.  A.  513,  52  Pac.  573,  54  Pac.  367; 
Anderson  v.  Kerns  Draining  Co,  14  Ind.  199, 
77  Am.  Dec.  63;  People  ex  rel.  Robinson  v. 
Pittsburgh  R.  Co,  53  Cal.  694;  State  v.  Haz- 
elton  d,  h,  R,  Co,  40  Ohio  St.  504;  Consoli- 
dated Channel  Co,  v.  Central  P.  R.  Co,  51 
Oal.  269;  Edgexoood  R,  Co.'s  Appeal,  79  Pa. 
257;  Valley  City  Salt  Co.  v.  Broum,  7  W. 
Va.  191;  Sholl  v.  German  Coal  Co,  118  111. 
427,  59  Am.  Rep.  379,  10  N.  E.  199;  Tyler 


V.  Beacher,  44  Vt.  648,  8  Am.  Rep.  398, 
Loughbridge  v.  Harris,  42Ga.501;i2yer«onv. 
Brown,  35  Mich.  333,  24  Am.  Rep.  564;  Bay 
V.  Cohoes  Co.  3  Barb.  42;  Vamer  v  Martin, 
21  W.  Va.  534;  McQuillenv.Hatton,  42  Ohio 
St.  202;  Garbutt  Lumber  Co,  v.  Georgia  db 
A,  R.  Co,  111  Ga.  71'4,  36  S.  E.  942i  Cooley, 
Const.  Lim.  5th  ed.  p.  659. 

The  attempted  taking  in  this  case  is  for 
a  private,  and  not  a  public,  use. 

Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
274;  Patterson  v.  Baumer,  43  Iowa,  477; 
Reeves  v.  Wood  County,  8  Ohio  St.  333; 
Chicago  4c  E.  I,  R.  Co.  v.  Wiltse,  116  111. 
449,  6  N.  E.  49;  Re  Niagara  Falls  d  W.  R, 
Co.  108  N.  Y.  375,  15  N.  E.  429;  Brewster 
V.  J,  d  J,  Rogers  Co,  169  N.  Y.  73,  58  L. 
R.  A.  495,  62  N.  E.  164;  Re  Theresa  Drain- 
age Dist.  90  Wis.  301,  63  N.  W.  288;  Jjogan 
V.  Stogsdale,  123  Ind.  372,  8  L.  R.  A.  58, 
24  N.  E.  135;  Pittsburg,  W,  d  K,  R.  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710,  2  L. 
R.  A.  680,  8  S.  E.  453 ;  McCandless's  Appeal, 
70  Pa.  210;  Lewis,  Em.  Dom.  p.  233;  Cooley, 
Const.  Lim.  5th  ed.  p.  657 

The  entry  upon  land  with  the  intention 
of  permanently  holding  it,  whether  the  inter- 
est claimed  in  it  is  a  fee  title,  or  only  an 
easement,  is  a  taking  of  property  within  the 
Constitution. 

^10  Am.  &  Eng.  Enc.  Law,  2d  ed  p.  1102. 

It  is  not  material  what  quantum  of  in- 
terest passes. 

Cooley,  Const.  Lim.  5th  ed.  p.  658. 

The  combination  of  a  public  and  private 
use  in  the  same  act  renders  the  whole  void. 

Lewis,  Em.  Dom.  §  206. 

Bunbar,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  appellant  to 
condemn  land  and  waters  for  a  logging  road 
and  waterway  in  King  county.  A  demurrer 
to  the  complaint  was  sustained,  and,  the 
plaintiff  electing  to  stand  on  its  complaint, 
judgment  was  rendered  for  the  defendants. 
The  complaint  made  the  necessary  allega- 
tions to  bring  the  case  within  the  statute 
which  provides  for  the  condemnation  of  log- 
ging roads  and  waterways.  The  act  is  found 
on  page  255,  chap.  130,  of  the  Laws  of  1899, 
and  the  1st  section  thereof  is  as  follows: 

"Section  1.  Any  owner  or  owners  of  any 
timbered  lands,  or  timber,  desiring  to  cut  or 
remove  the  same  to  a  point  wherein  the 
same  may  be  manufactured,  transported,  by 
either  rail  or  water,  driven,  rafted,  assorted. 


railroad  which  is  chiefly  or  wholly  for  the  ad- 
vantage of  a  private  business,  see  Pittsburg,  W. 
ft  K.  R.  Co.  V.  Benwood  Iron  Works,  2  L.  R.  A. 
680,  and  cases  In  note  thereto ;  Kettle  River  R. 
Co.  V.  Eastern  R.  Co.  6  L.  R.  A.  Ill ;  Butte,  A. 
ft  P.  R  Co.  V.  Montana  Union  R.  Co.  31  L.  R. 
A.  298;  Bridal  Veil  Lumbering  Co.  v.  Johnson, 
63  L.  R.  A. 


34  L.  R.  A.  868;  Kansas  &  T.  Coal  R  Co.  v. 
Northwestern  Coal  &  Min.  Co.  61  L.  R.  A.  936 ; 
and  Re  Chicago  &  N.  W.  R  Co.  56  L.  R.  A.  240. 
As  to  power  to  condemn  right  of  way  for  rail- 
road sidings  to  private  establishments,  see  St. 
Louis,  I.  M.  &  S.  R.  Co.  V.  Petty,  20  L.  R  A. 
434,  and  note. 
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boomed,  or  shipped  for  lumbering  purposes 
and  having  no  practical  route  for  a  road  or 
right  of  way  -whereon  to  remove  or  haul 
said  timber,  shall  have  the  right  to  condemn, 
as  hereinafter  provided,  a  right  of  way  for 
a  logging  road,  or  chute,  stream,  or  water- 
course from  said  lands  to  any  waters,  rail- 
road, logging  road,  or  chute,  or  public  nigh- 
way,  by  the  most  direct  and  feasible  route, 
and  shall  have  the  right  to  condemn  the  use 
of  any  stream,  water  course,  slough,  pond, 
or  lake,  together  with  sufficient  land  along 
the  bank  or  banks  thereof,  to  enable  the 
driving,  rafting,  booming,  or  handling  of 
such  timber  for  the  removal  of  said  timber, 
provided  that  proceedings  to  obtain  such 
right  of  way  shall  conform  to  the  law  al- 
lowing private  corporations  to  condemn  a 
right  of  way  in  this  state,  except  as  is  here- 
inafter provided." 

Sections  2,  3,  4,  and  5  provide  the  mode 
of  procedure.  Sections  7  and  9  are  as  fol- 
lows: 

"Sec.  7.  Judgment  shall  be  entered  upon 
said  verdict  or  finding  appropriating  an 
easement  upon  said  land  and  other  property 
for  said  right  of  way  for  the  purpose  only 
of  logging  or  removing  timber  from  the  land 
set  forth  in  said  complaint:  Provided,  how- 
ever, that  any  one  or  more  persons  owning 
or  controlling  timber  land  or  timber,  and  ^- 
titled  to  condemn  such  right  of  way  under 
the  provisions  of  this  act,  may  joint  as 
plaintiffs  in  such  action.  Any  person  con- 
demning such  right  of  way  shall  have  the  ex- 
clusive use  thereof,  and  the  right  to  remove 
therefrom  any  improvements  or  structures 
placed  thereon,  subject  to  the  right  of  any 
other  person  or  persons  to  condemn  said  log- 
ging road,  chute,  stream,  water  course^  or 
slough,  as  herein  provided:  Provided  further, 
that  any  other  party  owning  or  controlling 
timber  tributary  to  any  such  stream  or  wa- 
ter course  condemned  as  aforesaid,  and  who 
has  not  joined  in  such  condemnation,  may 
have  the  right  to  use  the  same  upon  paying 
to  the  parties  owning  the  right  of  way  the 
proper  proportion  of  the  cost  of  such  im- 
provement and  the  expenses  of  maintaining 
the  same,  to  be  determined  by  the  superior 
court  of  the  proper  county,  if  the  parties 
cannot  agree." 

"Sec.  9.  When  any,  logging  road  or  chute, 
stream,  or  water  course,  slough,  or  lake, 
shall  cease  to  have  been  used  for  one  year, 
any  party  interested  may  file  a  motion  in 
such  action,  and,  upon  notice  to  the  owner 
or  person  in  charge  of  such  timber,  obtain 
an  order  vacating  such  right  of  way,  unless 
good  cause  is  shown  why  such  logging  road 
or  chute,  stream,  water  course,  slough,  pond, 
or  lake  upon  such  condemned  right  of  way 
should  not  be  vacated.  Nothing  but  an 
easement  can  be  acquired  by  this  proceed- ' 
63  L.  R.  A. 


ing,  and  no  interest  in  the  land  shall  pass 
by  the  decree  of  appropriation." 

The  demurrer  was  sustained  on  the  ground 
that  the  act  was  in  contravention  of  §  16, 
art.  1,  of  the  Constitution  of  this  state, 
which  provides  as  follows:  "Private  prop- 
erty shall  not  be  taken  for  private  use,  ex- 
cept for  private  ways  of  necessity,  and  for 
drains,  Humes,  or  ditches  on  or  across  the 
lands  of  others  for  agricultural,  domestic, 
or  sanitary  purposes.  No  private  property 
shall  be  taken  or  damaged  for  public  or  pri- 
vate use  without  just  compensation  having 
been  first  made,  or  paid  into  court  for  the 
owner,  and  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  other 
than  municipal,  until  full  compensation 
therefor  be  first  made  in  money,  or  ascer- 
tained and  paid  into  the  court  for  the  own- 
er, irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporation, 
which  compensation  shall  be  ascer- 
tained by  a  jury,  unless  a  jury  be 
waived  as  in  other  civil  cases  in  courts  of 
record,  in  the  manner  prescribed  by  law. 
Whenever  au  attempt  is  made  to  take  pri- 
vate property  for  the  use  alleged  to  be  pub- 
lic, the  question  whether  the  contemplated 
use  be  really  public  shall  be  a  judicial  ques- 
tion, and  determined  as  such  without  regard 
to  any  legislative  assertion  that  the  use  is 
public," — in  that  the  act  of  condemnation 
did  not  provide  for  a  public  use  of  the  land 
condemned.  This  case  presents  important 
questions,  deserving  the  most  serious  consid- 
eration, involving,  as  it  does,  the  respective 
interests  oi  private  rights,  and  of  property 
of  the  state  sought  to  be  protected  and  fos- 
tered through  the  exercise  of  the  high  prerog- 
ative of  sovereignty;  the  former  being  guar- 
anteed by  the  fundamental  law,  and  the  lat- 
ter being  a  subject  of  universal  interest  and 
concern.  Eminent  domain  is  the  right  or 
power  of  a  sovereign  state  to  appropriate 
private  property.  This  right  is  generally 
exercised  through  condemnation  proceedings, 
and  the  rights  of  the  individual  must  yield 
to  the  superior  rights  of  the  state  as  a  pro* 
moter  and  conservator  of  the  public  welfare. 
It  will  be  seen  that  the  vital  question  to  be 
determined  is  whether  the  statutory  proceed- 
ings in  question  secure  the  public  or  pri- 
vate use  of  the  property  condemned. 

An  immense  number  of  authorities  have 
been  cited  in  this  case,  all  of  which  we  have 
carefully  examined,  but  a  particular  analy- 
sis of  which  cannot  be  made  within  the  lim- 
its of  a  reasonable  opinion.  But  from  the 
research  we  have  made  we  conclude  that 
both  the  weight  of  authority  and  the  better 
reasoning  sustain  the  judgment  in  this  case, 
that  therefore  the  statute  in  question  is  in 
contravention  of  the  Constitution,  and  that 
the  words  "public  use"  were  not  used  by  uie 
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framera  of  the  Constitution  in  the  liberal, 
and,  it  seems  to  us,  somewhat  indiscrimi- 
nate, sense  which  is  contended  for  by  the 
appellant.  The  learned  attorney  for  appel- 
lant has  favored  the  court  with  an  exhaus- 
tive and  earnest  argument  in  his  brief,  and 
a  painstaking  showing  is  made  of  the  mag- 
nitude of  the  lumbering  business  and  inter- 
est of  this  state,  and  the  effect  that  it  pre- 
sumably has  upon  the  general  prosperity 
of  the  commonwealth;  and  we  are  urged  to 
announce  a  broad  and  statesmanlike  princi- 
ple in  determining  this  question,  and  one 
which  would  further  the  business  prosperity 
of  the  state  rather  than  one  which  would  ham- 
per and  retard  it.  But  the  court  cannot  in- 
vade the  province  of  the  lawmaking  powers 
of  government,  and  intrude  into  its  decrees 
its  opinions  on  questions  of  public  policy. 
Its  duty  is  to  strictly  recognize  its  legal 
limitations,  and  confine  itself  to  the  narrow- 
er duties  of  interpretation  and  construc- 
tion. The  main  arguments  in  the  brief,  pow- 
erful as  they  are,  would  have  been  more  ap- 
propriately presented  to  the  framers  of  the 
Constitution.  Many  of  the  cases  cited  by 
the  appellant  have  no  application  to  this 
case,  for  the  reason  that  they  are  from  states 
having  Constitutions  with  different  provi- 
sions from  ours  on  the  subject  of  eminent 
domain.  An  examination  of  all  the  differ- 
ent Constitutions  of  the  Union  shows  that 
only  two  other  states,  viz,,  Colorado  and 
Missouri,  have  the  provision  of  our  Consti- 
tution, that,  ''whenever  an  attempt  is  made 
to  take  private  property  for  a  use  alleged 
to  be  public,  the  question  whether  the  con- 
templated use  be  really  public  shall  be  a  ju- 
dicial question  and  determined  as  such, 
without  regard  to  any  legislative  assertion 
that  the  use  is  public."  That  fact  elimi- 
nates from  the  discassion  in  this  case  all 
that  line  of  cases  which  hold  that  the  fact 
that  the  legislature  has  either  pronounced 
a  certain  thing  a  public  use,  or  has  so  indi- 
cated by  its  enactment,  by  conferring  the 
right  of  eminent  domain,  ought  to  have  great 
weight  with  the  court  in  construing  the 
constitutionality  of  the  act,  because  our  Con- 
stitution has  expressly  negatived  any  such 
idea ;  evidently  deeming  it  necessary  to  place 
a  restriction  upon  legislative  sentiment  in 
this  respect.  So  that,  under  the  provision 
of  our  Constitution,  the  court  is  untram- 
meled  by  any  consideration  due  to  legisla- 
tive assertion  or  enactment.  Most  of  the 
Constitutions  have  limitations  upon  the 
power  of  the  state  to  condemn  private  prop- 
erty, except  for  public  use.  A  good  many, 
however,  have  left  in  the  state  just  such 
powers  as  it  had,  untrammeled  by  limita- 
tions; and  cases  from  states  where  there  is 
no  limitation  on  legislative  enactment,  of 
course,  are  without  value  in  the  consideration 
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of  this  case.  The  first  few  eases  cited  by  ap- 
pellant, commencing  with  the  citation  from 
Grotius,  pimply  announce  the  undisputed 
doctrine  that  the  power  of  eminent  domain 
is  inherent  in  sovereignty,  and  that  the 
property  of  the  subject  is  under  the  power 
of  the  eminent  domain  of  the  state  to  such 
an  extent  that  the  state  may  use,  and  even 
destroy,  such  property  for  ends  of  public 
utility.  Hazen  v.  Essex  Co,  12  Cush.  475, 
is  not  in  point,  for  the  announcement  of  the 
court  in  that  case  was  that,  in  determining 
the  question,  we  must  look  to  the  declared 
purpose  of  the  act;  and,  if  a  public  use 
was  declared,  it  would  be  so  held,  unless 
it  manifestly  appeared  by  the  provisions 
of  the  act  that  they  could  have  no  tenden- 
cy to  advance  and  promote  such  public  use. 
So  that,  with  a  premise  of  this  kind,  it  can 
readily  be  seen  that  any  conclusion  reached 
by  the  court  would  not  be  valuable  in  deter- 
mining rights  under  a  constitution  like  ours. 
Talbot  T.  Hudson,  16  Gray,  417,  was  a  case 
from  the  same  state;  and,  while  in  some  re- 
spects its  reasoning  coincides  with  the  ap- 
pellant's contention  in  relation  to  the  prop- 
erty of  the  people  to  be  benefited,  it  makes 
the  following  announcement:  "When  an 
act  has  been  passed  with  all  the  requisites 
necessary  to  give  it  the  force  of  a  binding 
statute,  it  must  be  regarded  as  valid,  unless 
it  can  be  clearly  shown  to  be  in  conflict  with 
the  Constitution.  It  is  therefore  incumbent 
on  those  who  deny  the  validity  of  a  statute 
to  show  that  it  is  a  plain  and  palpable  vio- 
lation of  constitutional  right."  And  this 
statement,  which  we  concede  is  ordinarily 
a  proper  statement  of  the  law,  is,  we  think, 
not  applicable  under  the  provisions  of  our 
statute,  where  the  sole  question  at  issue, 
viz.,  whether  or  not  the  contemplated  use 
be  really  public,  is  taken  by  special  enact- 
ment from  the  legislature,  and  placed  with- 
in the  discretion  of  the  court.  Under  such 
circumstances  the  case  comes  to  the  court 
without  any  presumption  one  way  or  the 
other  on  the  subject  of  public  use,  but  is 
to  be  tried  by  the  court  like  any  other  ques- 
tion that  is  submitted  to  its  discretion.  In 
support  of  bis  view,  the  appellant  presents 
the  following  quotation  from  Lewis  on  Em- 
inent Domain,  $  1:  "It  embraces  all  cases 
where,  by  authority  of  the  state  and  for  the 
public  good,  the  property  of  the  individual 
is  taken,  without  his  consent,  for  the  pur- 
pose of  being  devoted  to  some  particular 
use,  either  by  the  state  itself,  or  by  a  cor- 
poration, public  or  private,  or  by  a  private 
citizen.  Apart  from  constitutional  consider- 
ations, it  is  not  essential,  in  order  to  consti- 
tute an  act  of  eminent  domain,  that  tho 
use  for  which  the  property  is  taken  should 
be  of  a  public  nature.  It  is  sufficient  that 
the  use  of  the  particular  property  [for  the 
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purpose  proposed]  is  necessary  to  enable  in- 
dividual proprietors  to  cultivate  and  im- 
prove their  land  to  the  best  advantage,  or  to 
develop  certain  natural  and  exceptional  re- 
sources incident  thereto,  such  as  a  water 
privilege  or  a  mine.  In  such  cases  the  pub- 
lic welfare  is  promoted,  though  indirectly, 
by  the  increased  prosperity  which  necessar- 
ily results  from  developing  the  natural  re- 
sources of  the  country."  It  is  the  unlimited 
use  of  the  power  of  eminent  domain  of  which 
Mr.  Lewis  was  speaking,  but  what  he  says 
in  no  way  aids  the  determination  of  this 
question,  for  the  author,  continuing  in  the 
same  section,  says:  "Doubtless  the  defini- 
tions which  restrict  eminent  domain  to  a 
taking  for  public  use  have  been  inspired  by 
the  constitutional  provisions  which  prevail 
in  the  United  States,  and  impose  this  limi- 
tation on  the  exercise  of  the  power;"  the 
limitation  being  that  the  taking  should  be 
for  a  public  use.  And  there  is  nothing  in 
the  language  of  the  author  by  which  we  can 
conclude  that  the  cases  which  he  cites  would 
be  considered  a  taking  for  public  use. 

It  is  insisted  that  courts  have  sustained 
the  taking  of  property,  ostensibly  for  the 
use  and  enjoyment  of  the  property  by  the 
public,  but  really  for  the  private  benefit  of 
one  or  more  persons;  and  Lewis  v.  Washing- 
ton, 5  Gratt.  265,  is  cited.  This  case  does 
not  involve  the  constitutional  limitation  or 
any  question  of  the  power  of  eminent  do- 
main, but  is  a  construction  of  the  power  of 
the  county  court,  under  the  law,  to  establish 
a  road;  and  it  was  held  that  its  establish- 
ment rested  within  the  discretion  of  the 
courts  In  the  discussion  of  that  case  the 
court  laid  down  the  broad  doctrine  that 
there  was  no  principle  upon  which  the  wants 
and  necessities  of  one  individual  must  be 
imperatively  rejected,  which  would  not  be  ap- 
plicable to  two  or  three  or  a  dozen,  or  any 
given  number  short  of  the  whole  or  the 
greater  part  of  the  community, — a  doctrine 
which,  of  course,  could  not  be  sustained  if 
it  were  applied  to  the  subject  of  eminent  do- 
main under  our  constitutional  provisions. 
The  other  cases  cited  under  this  head  do  not 
seem  to  us  to  be  important,  as  sustaining 
either  view  of  this  controversy.  It  is  true 
that  condonnation  of  lands  for  a  cemetery 
has  been  sustained,  and  for  dikes  and  levees 
for  draining  swamps,  and  for  many  purposes 
of  like  character;  but  in  all  such  cases  there 
was  more  of  an  element  of  public  use  than 
in  the  case  at  bar,  and  the  decisions  were 
based  on  reasons  that  could  not  be  applied 
to  this  case. 

The  case  of  North  River  Boom  Co.  v. 
Bmith,  15  Wash.  138,  45  Pac.  750,  is  some- 
what relied  upon  by  appellant,  from  the 
statement  therein  made  that  boom  companies 
were  quasi  public  corporations.  The  writ- 
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er  of  this  opinion,  being  the  writer  of  that^ 
feels  free  to  say  that  the  opinion  indulged 
in  statements  outside  of  the  issues  presented. 
The  constitutional  provision  in  question  was 
not  under  consideration,  the  question  being 
on  the  construction  of  S  28,  art.  2,  of  the 
Constitution,  in  relation  to  special  legisla- 
tion, and  no  authorities  are  cited  even  on  that 
question.  But  a  boom  company  organized  un- 
der the  laws  of  the  state  to  do  a  carrying 
business  for  the  public  stands  on  a  different 
footing  from  a  private  logging  company  in 
the  exclusive  prosecution  of  its  own  private 
business.  One  is  to  a  certain  extent  a  com- 
mon carrier  compelled  to  serve  the  public, 
while  upon  the  other  no  such  duties  are  im- 
posed. It  is  true,  the  statute  provides  "that 
any  other  party  owning  or  controlling  timber 
tributary  to  any  such  stream  or  water  course 
condemned  as  aforesaid,  and  who  has  not 
joined  in  such  condemnation,  may  have  the 
right  to  use  the  same  upon  paying  to  the 
parties  owning  the  right  of  way  the  proper 
proportion  of  the  cost  of  such  improvement 
and  the  expenses  of  maintaining  the  same, 
to  be  determined  by  the  superior  court  of 
the  proper  county,  if  the  parties  cannot 
agree."  Laws  1899,  p.  259,  chap.  130,  § 
7.  But  this,  in  effect,  only  increases  the 
number  of  parties  in  the  company,  and  falls 
far  short  of  imposing  a  public  duty.  And  in 
any  event,  we  do  not  care  to  extend  the  doc- 
trine which  we  have  already  announced. 

It  must  be  conceded,  however,  that  there 
are  quite  a  number  of  decisions  to  the  effect 
that  the  phrase  ''public  use"  should  be  con- 
strued to  be  synonymous  with  "public  bene- 
fit," and  that,  when  it  is  determined  that 
the  use  is  of  great  benefit  to  the  public  at 
large,  condemnation  of  private  interests 
should  be^  guaranteed,  even  though  the  use 
is  not  by  the  state,  or  through  any  of  its 
agencies.  One  of  the  most  prominent  and 
direct  decisions  thus  holding  is  Dayton  Gold 
d:  8,  Min,  Co.  v.  Seawell,  U  Nev.  394.  There 
the  broad  doctrine  was  announced  that  any 
appropriation  of  private  property  imder  the 
right  of  eminent  domain,  for  any  purpose  of 
great  public  benefit,  interest,  or  advantage 
to  the  community,  is  a  taking  for  public 
use;  the  application  in  that  case  being  to 
condemn  a  strip  of  land  in  order  to  trans- 
port the  wood,  lumber,  timbers,  and  other 
materials  to  enable  it  to  conduct  and  car- 
ry on  its  business  of  mining.  The  law  grant- 
ing the  privilege  was  sustained  on  the 
ground  that  mining  was  one  otthe  leading 
industries  of  the  state,  and  the  principles 
above  announced  were  applied.  This  is,  in  sub- 
stance, the  contention  of  the  appellant  in 
this  case.  It  seems  to  us,  however,  that  this 
is  the  annoimcement  of  a  dangerous  doc- 
trine, tending  to  encroach  upon  privat4 
rights,  which  the  Constituti<Hi  has  attempt- 
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ed  to  safeguard,  and  to  render  such  rights 
as  uncertain  and  varying  as  are  the  interests 
of  different  localities  and  opinions  of  differ- 
ent judges  on  different  branches  of  business. 
Under  such  a  rule,  an  act  might  be  con- 
strued to  be  legal  one  year,  because  a  cer- 
tain business  was  found  to  be  profitable  to 
the  community  at  large,  and  the  next  year 
held  void  because  it  appeared  that  the  bus- 
iness was  not  a  paying  one.  The  Constitu- 
tion is  the  fundamental  law.  Its  enact- 
ments, whether  they  constitute  grants  or 
limitations,  are  presumed  to  be  stable  and 
uniform,  and  to  constitute  a  check  on  the 
more  mutable  sentiment  and  actions  of  mem- 
bers of  different  legislatures.  And  it  seems 
to  us  that  the  result  of  such  a  construction 
'would  be  a  virtual  removal  of  any  constitu- 
tional inhibition  on  legislative  power  in  this 
respect,  leaving  the  legislative  will  as  free 
and  untrammeled  as  in  those  states  where 
the  legislatures  are  permitted  to  act  in  con- 
sonance with  the  inherent  power  of 
sovereignty,  and  no  constitutional  enact- 
ments have  intervened.  It  was,  no  doubt, 
for  the  purpose  of  preventing  enthusiastic 
legislation,  practically  destroying  this  limi- 
tation, that  the  question  of  public  use  was 
especially  submitted  to  the  courts,  who  are 
and  should  be  ever  watchful  in  maintaining 
inviolate  the  constitutional  rights  of  the  cit- 
izen. It  cannot  be  that,  within  the  meaning 
of  the  Constitution,  the  distinction  between 
public  policy,  and  public  use  is  to  be  oblit- 
erated. It  might  be  of  unquestionable  public 
policy,  and  for  the  best  interests  of  the 
state,  to  allow  condemnation  of  lands  in  ev- 
ery instance  where  it  would  result  in  aiding 
prosperous  business  enterprises  which  would 
give  employment  to  labor,  stimulate  trade, 
increase  property  values,  and  thereby  in- 
crease the  revenues  of  the  state,  even  if  the 
enterprise  were  purely  private,  for  such  is 
the  relation,  under  our  form  of  government, 
between  public  and  private  prosperity  that 
one  cannot  be  enjoyed  to  any  appreciable  ex- 
tent without  favorably  influencing  the  oth- 
er. But  it  is  evident  that  this  was  not  the 
kind  of  public  use  that  was  within  the  minds 
of  the  framers  of  the  Constitution,  and  it 
seems  to  us  that  the  logic  of  those  courts 
which  have  sustained  appellants  contention 
is  justified  solely  on  grounds  of  public  pol- 
icy. 

It  seems  scarcely  necessary  to  particular- 
ize to  show  to  what  extent  this  doctrine 
might  practically  be  carried.  Under  such 
liberal  construction,  the  brewer  could  suc- 
cessfully demand  condemnation  of  his  neigh- 
bor's land  for  the  purpose  of  the  erection 
of  a  brewery,  because,  forsooth,  many  citi- 
zens of  the  state  are  profitably  engaged  in 
the  cultivation  of  hops.  Condemnation  would 
be  in  order  for  gristmills  and  for  factories 
63  L.  R.  A. 


for  manufacturing  the  cereals  of  the  state, 
because  there  is  a  large  agricultural  inter- 
est to  be  sustained..  Tanneries,  woolen  fac- 
tories, oil  refineries,  distilleries,  packing 
houses,  and  machine  shops  of  almost  every 
conceivable  kind  would  be  entitled  to  some 
consideration  for  the  same  reasons;  thereby 
actually  destroying  any  distinctions  betweeu 
public  and  private  use,  for  the  principle  in 
one  instance  is  the  same  as  in  the  other. 
The  difference  is  only  in  degree. 

So  many  of  the  cases  cited  by  both  appel- 
lant and  respondents  have  been  decided  on  so 
many  different  theories  and  branches  of  the 
law  that  it  is  unprofitable  to  specially  no- 
tice them  here.  There  are,  however,  many 
cases  that  directly  deny  the  doctrine  laid 
dowa  in  the  l^evada  case,  6upra,  and  we  think 
that  the  consensus  of  judicial  opinion  is  op- 
posed to  such  liberal  construction.  As  show- 
ing the  confusion  which  would  arise  from 
such  a  construction,  in  our  sister  state  of 
Oregon,  where  large  timber  interests  pre- 
dominate, as  they  do  in  this  state,  it  was 
held  in  Apex  Trans  p.  Co.  v.  Oarhade,  32  Or. 
582,  62  L.  R.  A.  513,  52  Pac.  573,  54  Pac. 
367,  that  the  law  providing  that  any  corpo- 
ration organized  to  transport  timber  or 
wood  should  have  the  right  to  construct  rail- 
roads and  tramways,  which  should  be 
deemed  for  the  public  use,  subject  to  corpo- 
rate rights  to  toll,  and  giving  such  corpora- 
tions the  right  of  condemnation  which  rail- 
ways possess,  was  void  under  the  constitu- 
tional provision  in  relation  to  public  use; 
the  court  saying  that,  while  it  is  dithcult 
to  give  an  exact  definition  of  "public  use," 
within  the  meaning  of  the  Constitution,  no 
rule  founded  on  the  adjudged  cases  could 
be  so  framed  as  to  include  the  case  under 
consideration;  citing  Lewis,  Em.  Dom.  | 
165;  Thomp.  Corp.  §  5593;  Cooley,  Const. 
Lim.  *632;  Bridal  Veil  Lumbering  Co.  v. 
Johnson,  30  Or.  205,  34  L.  R.  A.  368,  60 
Am.  St.  Rep.  818,  46  Pac.  790,  and  many 
other  cases.  In  California  it  has  been  held 
that  rights  of  way  for  mining  purposes  could 
not  be  condemned,  under  a  similar  constitu- 
tional provision.  Much  more  in  accordance 
with  sound  reasoning,  and  even  with  true 
public  policy,  when  considered  in  its  broadest 
sense,  is  the  language  of  the  court  in  Blood- 
good  V.  Mohawk  &  B.  River  R.  Co.  18  Wend. 
9,  31  Am.  Dec.  313,  where,  in  discussing  this 
question,  it  is  said:  "When  we  depart  from 
the  natural  import  of  the  term  'public  use,' 
and  substitute  for  the  simple  idea  of  a  pub- 
lic possession  and  occupation  that  of  pub- 
lic utility,  public  interest,  common  benefit, 
general  advantage  or  convenience,  or  that 
still  more  indefinite  term  public  improve- 
ment, is  there  any  limitation  which  can  be 
set  to  the  exertion  of  legislative  will  in  the 
appropriation  of  private  property!    The  mo- 
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ment  the  mode  of  its  use  is  disregarded, 
and  we  permit  ourselves  to  be  governed  by 
speculations  upon  the  benefits  that  may  re- 
sult to  localities  from  the  use  which  a  man 
or  set  of  men  propose  to  make  of  the  prop- 
erty of  another,  that  moment  we  are  afloat, 
without  any  certain  principle  to  guide  us." 
And  again,  after  announcing  the  conten- 
tion that  the  improvement  proposed  was  of 
great  value  and  usefulness,  productive  of  in- 
crease of  comfort  and  convenience  to  individ- 
uals, and  wealth  and  power  to  communities, 
the  court  said:  "But  is  tnis  enough  to  justi- 
fy the  conclusion  that,  because  ttie  use  to 
which  it  is  dedicated  by  its  owners  accommo- 
dates individuals,  and  thereby  advances  the 
public  interest,  therefore  it  is  such  a  pub- 
lic use  that  private  property  may  be  taken 
to  promote  it.  Can  the  constitutional  ex- 
pression 'public  use'  be  made  synonymous 
with  public  improvement,  or  general  conven- 
ience and  advantage,  without  involving  con- 
sequences inconsistent  with  the  reasonable 
security  of  private  property;  much  more, 
with  that  security  which  the  Constitution 
guarantees?  If  an  incidental  benefit  result- 
ing to  the  public  from  the  mode  in  which  in- 
dividuals in  pursuit  of  their  own  interest 
use  their  property  will  constitute  a  public 
use  of  it,  witliin  the  intention  of  the  Consti- 
tution, it  will  be  found  very  difficult  to  set 
limits  to  the  power  of  appropriating  private 
property."  Mr.  Cooley,  in  his  Constitution- 
al Limitations,  and  Mr.  Elliott,  in  his  work 
on  Eminent  Domain,  have  given  this  subject 
special  attention  and  reveiwed  all  the  au- 
thorities bearing  thereon;  and,  while  de- 
tached expressions  from  these  authorities 
frequently  made  with  reference  to  cases 
cited,  seem  to  sustain  both  contentions,  yet 
the  general  deduction  made  is  opposed  to  the 
idea  that  public  use  and  public  benefit  are 
synonymous  terms.  Mr.  Lewis,  in  discuss- 
ing this  identical  proposition,  in  9  165,  after 
giving  a  history  of  the  earlier  decisions,  con- 
cludes as  follows :  "  'Public  use*  means  the 
same  as  use  by  the  public,  and  this,  it  seems 
to  us,  is  the  construction  the  words  should 
receive  in  the  constitutional  provision  in 
question.  The  reasons  which  incline  us  to 
this  view  are:  First,  that  it  accords  with 
the  primary  and  more  commonly  under- 
stood meaning  of  the  words;  second,  it  ac- 
cords with  the  general  practice  in  regard 
to  taking  private  property  for  public  use  in 
vogue  when  the  phrase  was  first  brought  into 
use  in  the  earlier  Constitutions;  third,  it 
is  the  only  view  which  gives  the  words  any 
force  as  a  limitation,  or  renders  them  capa- 
ble of  any  definite  and  practical  application. 
If  the  Constitution  means  that  private  prop- 
erty can  be  taken  only  for  use  by  the  public, 
it  affords  a  definite  guide  to  both  the  legis- 
lature and  the  courts."  And  much  more  to 
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the  same  effect,  which  it  is  not  practical  to 
insert  in  this  opinion.  Mr.  Cooley,  under  iht 
head  of  "The  Purpose"  (p.  652).  says: 
"Nor  could  it  be  of  importance  that  the  pub- 
lic would  receive  incidental  ben^ts,  such  as 
usually  spring  from  the  improvement  of 
lands  or  the  establishment  of  prosperous  pri- 
vate enterprises.  The  public  use  implies 
a  possession,  occupation,  and  enjoyment  of 
the  land  by  the  public  at  large,  or  by  public 
agencies ;  and  a  due  protection  to  ihe  rights 
of  private  property  will  preclude  the  govern- 
ment from  seizing  it  in  the  hands  of  the 
owner,  and  turning  it  over  to  another,  on 
vague  grounds  of  public  benefit  to  spring 
from  the  more  profitable  use  to  which  the 
latter  may  devote  it."  The  citation  of  near- 
ly all  the  cases  bearing  on  this  question  will 
be  found  in  Cooley's  Constitutional  Limita- 
tions, and  Lewis  on  Eminent  Domain,  and 
it  is  not  necessary  to  reproduce  them  here. 
But  from  a  consideration  of  all  the  authori- 
ties, and  from  our  own  views  on  constnio- 
tion,  we  are  of  the  opinion  that  the  use  un- 
der consideration  must  be  either  a  use  by 
the  public,  or  by  some  agency  which  is  quasi 
public,  and  not  simply  a  use  which  may  in- 
cidentally or  indirectly  promote  the  public 
interest  or  general  prosperity  of  the  state. 
It  is  also  contended  by  the  appellant  that, 
if  the  court  should  conclude  that  this  was 
not  such  a  public  use  as  could  be  sustained, 
it  has  a  right  to  this  condemnation  under 
the  provision  of  the  statute  in  relation  to 
private  ways  of  necessity.  It  is  contended 
by  the  respondents  that  this  action  was  not 
brought  under  the  statute  in  relation  to  con- 
demnation for  private  ways  of  necessity,  and 
this  seems  to  be  true;  but,  outside  of  this 
technical  point,  the  term  "private  way  of 
necessity"  must  be  construed  with  reference 
to  what  was  deemed  a  private  way  of  ne- 
cessity at  the  time  of  the  adoption  of  the 
Constitution,  or,  in  other  words,  the  com- 
mon-law definition  of  a  private  way  of  ne- 
cessity. The  rights  asked  for  here  do  not 
fall  within  such  definition.  There  is  no  ele- 
ment of  a  grant  in  this  case  upon  which 
a  private  way  of  necessity  is  founded.  **It 
is  founded  on  an  implied  grant."  2  Bl. 
Com.  (Hammond's  small  ed.)  79.  "It  is  ei- 
ther created  by  express  words,  or  it  is  cre- 
ated by  operation  of  law  as  incident  t-o  the 
grant ;  so  that  in  both  cases  the  grant  is  the 
foundation  to  the  title."  3  Kent,  Com.  14th 
ed.  "424.  "A  way  of  necessity  can  only  be 
raised  out  of  land  granted  or  reserved  by  the 
grantor,  but  not  out  of  the  land  of  a 
stranger.  For,  if  one  owns  land  to  which  he 
has  no  access  except  over  lands  of  a 
stranger,  he  has  not  thereby  any  right  to  go 
across  these  for  the  purpose  of  reaching  his 
own."  2  Washb.  Real  Prop.  6th  ed.  p.  320. 
"It  has  never,  we  think,  been  decided  in  any 
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that  private  property  could  be  con- 
demned for  a  private  road  for  the  exclusive 
use  of  the  applicant,  and  we  know  of  no 
principle  upon  which  such  a  proceeding  can 
be  justified."  Lewis,  Em.  Dom.  p.  233.  '*A 
way  of  necessity,  when  the  nature  of  it  is 
considered,  will  be  found  to  be  nothing  else 
but  a  way  of  grant.  It  derives  its  origin 
from  a  grant,  for  there  seems  to  be  no  dif- 
ference where  a  thing  is  granted  by  express 
words,  and  where  by  operation  of  law  it 
passes  as  incident  to  the  grant."  Chitty's 
Xotes  to  Blackstone's  Commentaries,  *36. 
**Th€  statute  authorizing  the  location  of  pri- 
vate roads,  as  far  as  it  provides  for  the  ex- 
ercise of  the  rights  of  eminent  domain  to 
establish  them,  is  unconstitutional."  Wild 
V.  Deig,  43  Ind.  455  (syllabus),  13  Am.  Rep. 
399.     See  also  Dickey  v.  Tennison,  27  Mo. 


373;  Oahom  v.  Hart,  24  Wis.  89,  1  Am. 
Rep.  161 ;  Taylor  v.  Porter,  4  Hill,  140,  40 
Am.  Dec.  274;  Long  v.  BUUngs,  7  Wash. 
267,  34  Pac.  936. 

We  have  not  overlooked  the  motion  of  re- 
spondents to  dismiss  this  cause  on  the 
ground  that  the  order  is  not  appealable,  but, 
with  the  view  we  have  taken  on  the  merits 
of  the  case,  it*  is  not  necessary  to  discuss 
the  question  raised  in  the  motion,  and,  for 
the  reason  that  other  cases  of  similar  im- 
port are  pending  in  this  court,  we  thought 
it  best  to  decide  the  case  on  its  merits. 

The  court  not  having  committed  error  in 
sustaining  the  demurrer  to  the  complaint, 
the  judgment  ia  affirmed, 

FnllertoB,  Oh.  J.,  and  Anders,  Mounty 
and  Hadley,  JJ.,  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


E.  H.  PARKER 

17. 

ATLANTIC     COAST    LINE     RAILROAD 
COMPANY,  Appt. 

(188   N.   C.   885.) 

1.  unietKer  or  not  an  opinion  shall  be 
flled  in  the  decision  of  a  case  is  a  matter 
of  discretion  with  the  supreme  court. 

2.  A  carrier  cannot  contract  for  ex- 
entption  from  liability  for  injuries  caused 
by  delays  due  to  Its  own  negligence. 

8.  A  carrier  Kaa  the  hnrden  of  show* 
inir  diliflrence  to  avoid  delay  in  the  trans^ 
portatioD  and  delivery  of  perishable  freight 

4.  Contract  lintitatlons  of  a  carrier's 
liability,  being  in  derogation  of  the  com- 
mon law,  are  strictly  construed  In  favor  of 
the  shipper,  and  are  never  enforced  unless 
shown  to  be  reasonable. 

5.  A  stipnlation  in  a  contract  to  carrr 
perishable  freight  that  It  must  be  at 
owner's  risk  is  void  where  those  are  the  only 
terms  upon  which  the  carrier  would  under- 
take the  service. 

6.  A  stipnlation  that  copies  of  a  ne^ivs- 
paper  n&ay  be  introdnced  in  evidence 
in  an  action  for  loss  of  perishable  freight 
because  of  alleged  negligence  of  the  carrier, 
upon  the  question  of  the  condition  of  the 
**market  and  market  value,'*  is  sufficient  to 
admit  them  in  proof  of  surrounding  facts  and 


Note. — For  other  cases  in  this  series  as  to 
right  of  carrier  to  limit  Its  common-law  liabil- 
ity for  negligence,  see  Ballou  v.  Earle,  14  L.  B. 

A.  433,  and  note;  Alalr  v.  Northern  P.  R.  Co. 
19  L.  B.  A.  764;  J.  J.  Douglass  Co.  v.  Minne- 
sota Transfer  B.  Co.  30  L.  B.  A.  860;  Pierce 
V.  Southern  P.  Co.  40  L.  B.  A.  350 ;  Harman 
k  Crockett  v.  Norfolk  &  W.  B,  Co.  44  L.  B.  A 
289 :  Central  B.  Co.  ▼.  Murphey  &  Hunt,  53 
L.  B.  A.  720 ;  and  UUman  v.  Chicago  &  N.  W. 

B.  Co.  56  L.  B.  A  246. 
68  L.  R.  A. 


circumstances  that  directly  tend  to  affect  the 
value  of  the  freight  upon  the  market. 

7.  A  carrier  cannot,  by  contract,  ex- 
en&pt  itself  from,  liability  for  damages 
to  property  received  for  transportation  which 
directly  result  from  its  own  negligence, 
whether  it  occurs  before  or  after  the  prop- 
erty is  received. 

8.  Statntes  imposing  a  penaltr  on  car- 
riers for  refusal  to  accept  freight  offered 
for  transportation  do  not  limit  the  common- 
law  liability  of  the  carrier. 

9.  Assent  by  the  shipper  to  a  condi- 
tion in  the  carriage  contract  that  the  goods 
are  subject  to  delay  is  immaterial  if  It  has 
no  legal  effect. 

10.  If  a  carrier  attentpts  to  excnse  de« 
lay  in  transportinar  freight  by  the  ex- 
istence of  a  strike  among  employees  at  a 
terminal,  the  shipper  may  show  the  means 
taken  by  other  carriers  to  avoid  the  effects 
of  the  strike. 

(November  10,  1903.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Wayne  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injury  to  freight 
which  had  been  delivered  to  defendant  for 
transportation.     Affirmed, 

Plaintiff,  through  his  agent,  offered  to 
defendant  for  shipment  at  Dudley,  North 
Carolina,  a  car  load  of  watermelons  con- 
signed to  New  York.  At  the  time  of  this 
offer  defendant's  northern  connections  were 
congested  with  an  accumulation  of  melons, 
and  defendant  had  posted  a  notice  that  no 
more  melons  would  be  received  for  trans- 
portation, except  subject  to  delay.  De- 
fendant issued  for  the  melons  received  from 
plaintiff's  agent    a    bill    of    lading    across 
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which  were  written  the  words  "Subject  to 
delay."  It  appeared  that  it  is  the  custom 
to  handle  melons  designed  for  New  York  at 
pier  29,  and,  although  there  were  offers  to 
deliver  the  melons  at  other  points,  shippers 
refused  to  receive  them.  Plaintiff  attempt- 
ed to  show  that  there  was  a  strike  of  freight 
handlers  at  pier  29,  and  relied  on  this  as 
negligence. 

Further  facts  appear  in  the  opinion. 

The  decision  of  the  trial  court  in  plain- 
tiff's favor  was  affirmed  by  the  supreme 
court  without  opinion,  and  defendant  there- 
upon made  an  application  for  a  rehearing, 
in  response  to  which  the  opinion  herewith 
was  handed  down. 

Messrs,  T,  A.  Daniels,  W.  O.  Monroe, 
and  George  B.  Elliott,  for  appellant: 

There  being  no  conflict  of  evidence,  the 
court  should  have  charged  that  there  was  a 
special  contract,  and  should  have  declared 
its  effect. 

Selby  v.  Wilmington  d  W.  R,  Co.  113  N. 
C.  588,  37  Am.  St.  Rep.  635,  18  S.  E.  88. 

Plaintiff  accepted  the  bill  of  lading,  with 
"Subject  to  delay"  indorsed  upon  it.  This 
constitutes  a  contract  between  him  and  the 
defendant,  all  of  the  terms  of  which  arc 
binding  upon  both,  if  reasonable. 

Whitehead  v.  Wilmington  d  W,  R,  Co,  87 
N.  C.  263;  Steele  v.  Totcnsend,  37  Ala.  247, 
79  Am.  Dec.  49;  Belger  v.  Dinsmore,  51  N. 
Y.  166  10  Am.  Rep.  575;  Phifer  v.  Carolina 
C.  R,  Co,  89  N.  C.  314,  45  Am.  Rep.  687; 
Weinberg  v.  Alhermarle  d  R,  R,  Co.  91  N. 
C.  32;  Wood  v.  Southern  R.  Co.  118  N.  C. 
1062,  24  S.  E.  704;  McMillan  v.  Michigan  8. 
d  N,  L  R,  Co.  16  Mich.  79,  93  Am.  Dec.  208. 

It  was  the  duty  of  his  honor  to  have  con- 
strued this  contract,  and  charged  the  jury, 
as  requested. 

Venn  v.  Buffalo  d  E.  R,  Co,  49  N.  Y.  204, 
10  Am.  Rep.  355;  Oulf,  C,  d  8,  F.  R,  Co.  v. 
Oateurood,  79  Tex.  89,  10  L.  R.  A.  419,  14 
8.  W.  913;  Hutchinson,  Carr.  S  248  o. 

Having  made  such  a  special  contract, 
plaintiff  is  estopped  from  claiming  damages 
on  account  of  delays  caused  by  such  ac- 
cumulation as  existed  when  the  contract 
was  made. 

Norfolk  d  W.  R,  Co.  v.  Wood,  99  Va.  156, 
37  S.  E.  846;  1  Shearm.  &  Redf.  Neg.  § 
8;  Cooley,  Torts,  2d  ed.  791,  792;  Bishop, 
Non-Contract  Law,  9  446;  2  Jaggard,  Torts, 
826;  Carter  v,  Wilmington  d  W.  R.  Co. 
129  N.  C.  213,  39  S.  E.  827. 

Plaintiff  claims  to  recover  for  negligence 
of  the  defendant's  connection,  the  Pennsyl- 
vania railroad.  He  cannot  hold  the  de- 
fendant for  torts  of  another  company. 

Phillips  v.  North  Carolina  R.  Co.  78  N. 
C.  294;  Weinberg  v.  Albermarle  d  R.  R.  Co. 
91  N.  C.  31;  Knott  v.  Raleigh  d  G.  R.  Co. 
98  N.  C.  73,  2  Am.  St.  Rep.  321,  3  S.  E.  735. 
63  L.  R.  A. 


It  was  error  to  admit  newspaper  extracts 
to  prove  the  existence  of  a  strike,  or  to 
prove  carelessness  in  handling  freight  by  de- 
fendant's connections.  Extracts  from  a 
newspaper  are  ordinarily  "hearsay." 

Whelan  v.  Lynch,  60  N.  Y.  474,  19  Am. 
Rep.  202;  Norfolk  dW.R.  Co.  v.  Beeves,  97 
Va.  284,  33  S.  E.  606. 

Messrs,  laaao  F.  Dortolft  and  W.  T. 
DortclL  for  appellee. 

Donsl**»  Jm  delivered  the  opinion  ol  the 
court: 

This  case  is  now  before  us  on  a  rehearing. 
It  was  affirmed  by  a  per  curiam  judgment 
on  the  authority  of  Pipkin  v.  Wilmington  d 
W.  R.  Co.  128  N.  C.  615,  39  S.  E.  966,— a 
case  against  the  same  defendant,  and  involv- 
ing a  similar  cause  of  action.  The  latter 
case  was  also  decided  without  an  opinion, 
as  it  was  thought  that  the  principles  of  law 
governing  the  case  had  been  substantially 
settled.  In  its  petition  to  rehear,  the 
plaintiff  says :  ''It  was  error  to  decide  this 
case  by  a  per  curiam  judgment,  without  an 
opinion  in  writing  by  the  court,  containing 
its  reasons  in  full."  We  cannot  admit  the 
error  so  broadly  assigned.  It  is  our  duty 
to  decide  all  cases  brought  before  us,  but 
whether  a  written  opinion  shall  be  filed 
is  entirely  within  our  discretion.  A  failure 
to  do  so  is  in  no  sense  a  reflection  upon 
counsel,  nor  is  it  any  criterion  as  to  the 
ability  or  learning  with  which  the  case  may 
have  been  argued.  It  simply  means  that 
we  do  not  think  it  necessary.  It  has  been 
seriously  questioned  whether  it  would  not 
be  better  to  have  fewer  written  opinions,  as 
general  principles  may  be  weakened  or  con- 
fused by  multitudinous  explanations.  If 
the  essential  principles  upon  which  a  ease 
depends  have  been  already  settled,  we  can 
add  but  little,  if  anything,  to  what  has  al- 
ready been  said,  while  the  discussion  of 
questions  not  essential  to  its  determina- 
tion, even  if  argued  by  counsel,  may  well  be 
omitted  in  the  interest  of  time  and  space. 
Still,  it  is  proper  at  all  times  for  counsel 
to  ask  for  a  written  opinion  when  they 
deem  it  necessary  for  the  furtherance  of 
justice,  but  it  is  equally  proper  for  us  to 
decline  it  when  we  deem  it  unnecessary.  In 
the  present  instance,  especially  in  view  of 
the  numerous  cases  depending  upon  the  one 
at  bar,  we  think  it  entirely  proper  that  a 
written  opinion  should  be  asked  and  given. 
This  is  especially  so  in  view  of  the  following 
statement  in  the  petition:  "The  principles 
involved  in  this  decision  are  of  great  im- 
portance to  each  and  every  one  of  these 
shippers^  as  well  as  to  the  carriers  doing 
business  in  this  state.  It  would  seem,  from 
this  judgment,  as  it  now  stands,  that  this 
petitioner  has  been    remisa    in    some    par- 
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ticular.  If  so,  a  written  opinion  woald 
enable  it  to  repair  its  practice,  if  it  is  re- 
miss, and  provide  against  a  repetition  of  the 
circumstances  that  brought  about  this  and 
the  various  other  cases  brought  against  it  in 
this  respect.  Without  such  a  written 
opinion,  this  petitioner  is  powerless  to  de- 
termine wherein  it  has  been  remiss,  if  it  has 
been,  for  this  court  has  not  enunciated  the 
matter  in  which  the  law  has  been  neglected 
or  violated.  Your  petitioner  therefore 
urges,  with  all  respect,  but  with  emphasis, 
that  an  opinion  is  necessary  in  this  case, 
not  only  for  a  determination  of  the  case  at 
bar,  but  as  a  guide  for  future  transactions 
within  this  state." 

In  the  discussion  of  the  principles  in- 
volved in  this  case,  we  will  follow  the  order 
in  which  they  appear  in  the  petition.  It 
says:  "Your  petitioner  respectfully  points 
out  the  following  as  questions  that  arise  in 
the  determination  of  this  case,  which  have 
not  heretofore  been  passed  upon  by  this 
court:  (2)  Principles  of  law  not  hereto- 
fore decided  in  North  Carolina.  (a) 
Wliether  this  plaintiff,  by  sounding  his 
action  in  tort,  can  thereby  annul  and  render 
of  no  effect  the  terms  of  the  contract  he  has 
made  with  the  carrier." 

We  do  not  think  that  this  question  is  be- 
fore us,-— certainly  not  in  the  form  in  which 
it  is  stated.  It  assumes  that  there  was  a 
valid  contract  existing  between  the  plaintiff 
and  defendant,  whereby  the  defendant  was 
relieved  from  all  damages  resulting  from  de- 
lay, no  matter  from  what  cause  such  delay 
might  arise.  In  our  opinion,  there  was  no 
such  contract  It  is  true  that  the 
words,  "Subject  to  delay,"  were  written  on 
the  bill  of  lading,  but  we  do  not  think  that 
they  modified  its  essential  character.  If 
they  meant  that  the  melons  were  accepted 
for  shipm^t  subject  to  delays  arising  from 
causes  beyond  the  control  of  the  carrier, 
they  merely  expressed  one  phase  of  the  car- 
rier's liability  under  an  ordinary  "Owner's 
risk"  bill  of  lading.  If  such  indorsement 
was  intended  to  relieve  the  carrier  from 
liability  for  delay  arising  from  its  own 
negligence,  it  would  not  be  enforceable. 

Rocky  Mount  Mills  v.  Wilmington  d  W. 
R.  Co.  119  N.  C.  693,  56  Am.  St.  Rep.  682, 
25  S.  E.  854;  Mitchell  v.  Carolina  C.  R.  Co, 
124  N.  C.  236,  44  L.  R.  A.  515,  32  S.  E.  671  ; 
Gardner  v.  Southern  R.  Co.  127  N.  C.  293, 
37  S.  E.  328;  Hart  v.  Pennsylvania  R.  Co. 
112  U.  8.  33J,  28  L.  ed.  717,  5  Sup.  Ct.  Rep. 
151;  Phamiw  Ins.  Co.  v.  Erie  d  W.  Transp. 
Co.  117  U.  S.  322,  29  L.  ed.  878,  6  Sup.  Ct. 
Rep.  750,  1176;  Liverpool  d  0.  W.  Steam 
Co.  V.  Pheniof  Ins.  Co.  129  U.  S.  397,  32  L. 
ed.  788,  9  Sup.  Ct.  Rep.  469;  California  Ins. 
Co.  V.  Union  Compress  Co.  133  U.  S.  387, 
416,  33  L,  ed.  730,  737,  10  Sup.  a.  Rep. 
63  L.  R.  A. 


36o;  Constable  v.  National  8.  8.  Co.  154  U. 
S.  51,  62,  38  L.  ed.  903,  910,  14  Sup.  Ct. 
Rep.  1062.  In  Gardner  v.  Southern  R.  Co, 
127  N.  C.  293,  37  S.  E.  328,  the  court  says 
on  page  296,  127  N.  C,  page  329,  37  S.  E.: 
"It  is  a  well-settled  rule  of  law,  practically 
of  universal  acceptance,  that,  for  reasons  of 
public  policy,  a  common  carrier  is  not  per- 
mitted, even  by  express  stipulation,  to  ex- 
empt itself  from  loss  occasioned  by  its  own 
negligence."  Hale,  Bailments  &.  Carriers,  9 
00,  thus  lays  down  the  rule:  "By  express 
agi'eement,  common  carriers  may  limit  their 
liability  to  that  of  ordinary  bailees  for  hire; 
but  they  cannot  stipulate  against  liability 
for  negligence  either  of  themselves,  or  of 
their  agents  or  servants."  Again,  the  same 
author  says  in  §  82:  "Even  where  the  loss 
is  caused  by  a  peril  against  which  carriers 
are  not  insurers,  they  are  nevertheless  lia- 
ble, if  they  fail  to  use  reasonable  care  and 
diligence  to  avoid  all  perils,  including  the 
excepted  perils." 

The  first  issue  was,  "Did  the  defendant 
exercise  due  diligence,  under  all  the  circum- 
stances, to  avoid  delay  in  carrying  and  de- 
livering plaintiff's  melons?"  To  this  the 
jury  answered,  "No."  The  burden  of  this 
issue  was  upon  the  defendant.  Mitchell  v. 
Carolina  0.  R.  Co.  124  N.  C.  236,  44  L.  R.  A. 
516,  32  S.  E.  671 ;  Hinkle  v.  Southern  R.  Co. 
126  N.  C.  932,  78  Am.  St.  Rep.  685,  36  S.  E, 
348,  and  cases  there  cited.  The  rule  is 
clearly  laid  down  in  2  Greenleaf  on  Evi- 
dence, §  219,  as  follows:  "If  the  acceptance 
.  .  .  was  special,  the  burden  of  proof  is 
still  on  the  carrier  to  show,  not  only  that 
the  cause  of  the  loss  was  within  the  terms 
of  the  exception,  but  also  that  there  was  on 
his  part  no  negligence  or  want  of  due  care." 
The  rule  is  thus  stated  in  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  254:  "It  seems,  how- 
ever, that  on  proof  of  a  delay  in  delivery  a 
prima  facie  case  is  made  out  against  the 
carrier,  and  the  burden  of  proof  rests  upon 
it  to  show  that  the  delay  was  from  a  cause 
for  which  it  was  not  responsible.  It  rests 
on  the  carrier  for  the  additional  reason  that 
such  facts  are  peculiarly  within  the  knowl- 
edge of  the  carrier,  and  not  easily  ascer- 
tained by  a  shipper."  In  Hinkle  v.  South- 
em  R.  Co.  126  K  C.  932,  78  Am.  St.  Rep. 
685,  36  S.  E.  348,  this  court  says  on  page 
938,  126  N.  C,  page  688,  78  Am.  St.  Rep., 
and  page  350,  36  S.  E.:  "This  rule,  which 
is  the  natural  result  of  the  prima  facie  lia- 
bility of  the  common  carrier,  is  further 
strengthened  by  the  universal  acceptance  of 
the  principle  that  where  a  particular  fact, 
necessary  to  be  proved,  rests  peculiarly  with- 
in the  knowledge  of  a  party,  upon  him  rests 
the  burden  of  proof.  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  41 ;  Best,  Ev.  §  274 ;  1  Greenl. 
Ev.  9  79;  Starkie,  Ev.  §  589;  Rice,  Ev,  9 
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77;  SeUna,  R.  d  D,  R.  Co.  t.  United  Statea, 
139  U.  S.  560,  667,  35  L.  ed.  266,  269,  11 
>  8up.  Ct.  Kep.  638;  State  t.  MoDufpe,  107 
N.  C.  885,  886,  12  S.  £.  83;  Gavan  r,  Cush- 
ing,  III  N.  C.  458,  461,  16  S.  E.  619;  Mitch- 
eU  V.  Carolina  C.  R.  Co.  124  N.  C.  236,  44 
L.  R.  A.  515,  32  S.  E.  671."  In  fact,  the 
difficulty,  or  rather  the  practical  impoBsibil- 
ity,  of  the  shipper  proving  how  his  goods 
were  lost  while  in  the  custody  of  the  car- 
rier, led  to  the  adoption  of  the  comm<Hi-law 
rule  holding  the  carrier  as  an  insurer.  The 
reason  of  the  rule  is  thus  stated  by  fiolt, 
Ch.  J.,  in  Cogge  v.  Bernard,  2  Ld.  Baym. 
900,  918:  ''The  law  charges  this  person 
[the  common  carrier]  thus  instructed  to 
carry  goods  against  all  events  but  acts  of 
God  and  of  the  enemies  of  the  King.  For, 
though  the  force  be  ever  so  great,  as  if  an 
irresistible  multitude  of  people  should  rob 
him,  nevertheless  he  is  chargeable.  And 
this  is  a  political  establishment,  contrived 
by  the  policy  of  the  law  for  the  safety  of  all 
persons,  the  necessity  of  whose  affairs  oblige 
them  to  trust  these  sorts  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealings ; 
for  else  these  carriers  might  have  an  oppor- 
tunity of  undoing  all  persons  that  had  any 
dealings  with  them,  or  combining  with 
thieves,  etc.,  and  yet  doing  it  in  such  a  clan- 
destine manner  as  would  not  be  possible  to 
be  discovered.  And  this  is  the  reason  the 
law  is  founded  upon  in  that  point."  The 
reason  is  thus  stated  in  Riley  v.  Home,  5 
Bing.  217:  *'When  goods  are  delivered  to  a 
carrier,  they  are  usually  no  longer  under  the 
eye  of  the  owner.  He  seldom  follows  or 
sends  any  servant  with  them  to  the  place  of 
their  destination.  If  they  should  be  lost  or 
injured  by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  them,  or  by 
thieves  in  collusion  with  them,  the  owner 
would  be  unable  to  prove  either  of  these 
causes  of  loss.  His  witnesses  must  be  the 
carrier's  servants,  and  they,  knowing  that 
they  could  not  be  contradicted,  would  excuse 
their  masters  and  themselves.  To  give  due 
security  to  property,  the  law  has  added  to 
that  responsibility  of  a  carrier  which  imme- 
diately arises  out  of  his  contract  to  carry 
for  a  reward — ^namely,  that  of  taking  all 
reasonable  care  of  it — the  responsibility  of 
an  insurer.  From  his  liability  as  an  insur- 
er the  carrier  is  only  to  be  relieved  by  two 
things,  both  so  well  known  to  all  the  coun- 
try when  they  happen  that  no  person  would 
be  so  rash  as  to  attempt  to  prove  that  they 
had  happened  when  they  had  not, — namely, 
the  act  of  God  and  the  King's  enemies."  In 
Roberta  v.  Turner,  12  Johns.  232,  7  Am. 
Dec.  311,  Spencer,  J.,  says:  "The  case  of  a 
carrier  stands  upon  peculiar  grounds.  He 
is  held  responsible  as  an  insurer  of  the 
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goods  to  prevent  oombinatioDSy  chieanoy, 
and  fraud." 

We  have  placed  upon  this  bill  of  lading 
the  only  construction  that  would  be  legally 
enforceable;  but,  if  there  were  two  legiti- 
mate constructions,  we  would  be  compelled 
to  adopt  that  most  favorable  to  the  shipper, 
as  al!  such  limitations  of  liabDity,  being  in 
derogation  of  common  law,  are  strictly  con- 
strued, and  are  never  enforced  ttnless  shown 
to  be  reasonable.  This  principle  is  too  well 
settled  by  our  own  decisions  to  require  the 
citation  of  other  authorities.  Wood  v. 
Southern  R,  Co.  118  N.  C.  1056,  24  S.  £. 
704;  Mitchell  t.  Carolina  C.  R.  Co.  124  N. 
C.  236,  44  L.  R.  A.  515,  32  S.  E.  671 ;  HinkU 
T.  Southern  R.  Co.  126  N.  C.  932,  78  Am.  St 
Rep.  685,  36  S.  E.  348;  Gardner  v.  Southern 
R.  Co,  127  N.  C.  293,  37  S.  E.  328;  Gtpyn- 
Harper  Mfg.  Co.  v.  Carolina  C.  R.  Co.  128 
N.  C.  280,  83  Am.  St.  Rep.  675,  38  S.  £.  894. 
In  Wood  y.  Southern  R.  Co.  118  N.  C.  1056, 
24  S.  E.  704,  this  court  says  on  page  1063, 
118  N.  C,  page  705,  24  S.  E.:  "Such  stipu- 
lations contained  in  a  contract  are  a  part 
of  the  contract,  but  they  do  not  contain  any 
part  of  the  obligation  of  the  contract.  They 
are  conditions  in  the  nature  of  estoppels, 
and,  when  enforced,  operate  to  prevent  the 
enforcement  of  the  obligations  of  the  eon- 
tracts.  Such  restrictions,  when  reasonable, 
will  be  sustained.  But  as  they  are  restric- 
tions of  common-law  rights  and  common- 
law  obligations  of  common  carriers,  they  are 
not  favored  by  the  law." 

That  such  a  rule  of  construction  is  not  pe- 
culiar to  this  state  is  shown  by  the  recent 
case  of  Texas  d  P.  R.  Co.  v.  Reise,  183  U.  S. 
621,  46  L.  ed.  358,  22  Sup.  Ct.  Rep.  253,  in 
which  the  court  says  on  page  626,  183  U.  S., 
page  360,  46  L.  ed.,  and  page  255,  22  Sup. 
Ct.  Rep.:  "The  bill  of  lading  itself  is  an 
elaborate  document,  bearing  on  its  face  evi- 
dences of  care  and  deliberation  in  the  forma- 
tion of  the  conditions  of  the  liability  of  the 
companies  using  it.  The  language  is  chosen 
by  the  companies  for  the  purpose,  among 
others,  of  limiting  and  diminishing  their 
common-law  liabilities;  and  if  there  be  any 
doubt,  arising  from  the  language  used,  as  to 
its  proper  meaning  or  construction,  the 
words  should  be  construed  most  strongly 
against  the  companies,  because  their  officers 
or  agents  prepared  the  instrument,  and,  as 
the  court  is  to  interpret  such  language,  it  is, 
as  stated  by  Mr.  Justice  Harlan  in  deliver- 
ing the  opinion  of  the  court  in  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.  95  U.  S.  673, 
679,  24  L.  ed.  563,  565,  'both  reasonable  and 
just  that  its  own  words  should  be  construed 
most  strongly  against  itself.'  To  the  same 
effect  are  London  Assur.  Co.  v.  Companhia 
de  Moagcns  do  Barreiro,  167  U.  S.  149,  159. 
42  L.  ed.  113,  120,  17  Sup.  Ct.  Rep.  785,  and 
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The  Queen  of  the  Paoifio,  180  U.  S.  49,  52, 
45  L.  ed.  419,  420,  21  Sup.  Ct.  Rep.  278." 

In  the  case  at  bar  it  does  not  appear  that 
the  plaintiff  received  any  oonsideratioa  what- 
ever for  the  further  limitation  of  liability 
(if  there  were  any)  caused  by  the  indorse- 
ment of  the  words,  "Subject  to  delay,"  on 
the  bill  of  lading;  nor  does  it  appear  that  he 
was  given  any  alternative,  other  than  its  ac- 
ceptance. There  was  no  further  reduction 
of  rate,  beyond  that  ordinarily  charged  on 
a  bill  of  lading  at  ''owner's  risk,"  and  it  ap- 
pears that  the  agent  was  instructed  not  to 
receive  perishable  freight  on  any  other 
terms.  On  this  ground  alone,  if  for  no 
other,  we  think  that  such  a  stipulation 
would  be  void,  as  being  unreasonable  and 
without  consideration.  What  could  the 
plaintiff  do  with  a  car  load  of  watermelons 
at  a  railway  station,  except  to  ship  them  on 
any  terms,  and  trust  to  luck  or  to  law  to  get 
back  at  least  some  part  of  their  value?  The 
acceptance  and  shipment  of  the  melons  by 
the  defendant  were  neither  a  favor  nor  a 
concession  to  the  plaintiff,  as  it  was  required 
to  do  so  by  law.  If  it  had  been,  we  do  not 
see  how  he  was  benefited  either  in  temper  or 
pocket  by  being  subsequently  told  that  the 
melons  had  brought  enough  to  pay  the 
freight.  Regarding  the  public  ccmveniencc 
as  a  dominating  motive  for'  the  creating  of 
a  quasi-public  corporation,  we  may  adopt 
the  language  of  this  court  in  the  well-con- 
sidered case  of  Rocky  Mount  Mills  v.  Wil- 
mington d  W.  R.  Co.  119  N.  C.  693,  703,  66 
Am.  St.  Rep.  682,  25  S.  E.  854,  856,  and 
says:  'The  convenience  to  him  is  not  per- 
ceived." 

The  petition  says:  **The  second  point, 
not  heretofore  decided  by  this  court,  but  ap- 
parently approved  by  this  decision,  is:  (b) 
Is  an  extract  from  a  newspaper  published  in 
the  city  of  New  York,  without  explanation 
of  its  authority,  or  from  whom  the  state- 
ments contained  are  obtained,  legitimate  evi- 
dence to  prove  negligence  of  this  defendant 
or  its  connections?"  As  a  general  proposi- 
tion of  law,  disconnected  from  the  facts  oi 
this  case,  we  would  be  inclined  to  a  negative 
answer  without  much  discussion ;  but,  as  we 
think  that  the  extracts  in  question  come 
clearly  within  the  agreement  of  counsel, 
there  was  no  error  in  their  admission.  The 
agreement  was  as  follows:  "It  is  agreed 
that  either  party  may  introduce  in  evidence, 
without  further  proof  than  the  production 
of  the  paper,  such  copies  as  they  may  desire 
of  the  paper  known  as  'The  Producer's  Price 
Current,'  upon  the  question  of  the  condition 
of  the  'market  and  market  value.' "  These 
terms  are  by  no  means  synonymous.  The 
term  "condition  of  the  market"  does  not 
simply  mean  the  market  value  of  melons, 
but  includes  the  surrounding  facts  and  cir- 
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cumstances  that  directly  tend  to  affect  their 
value  upon  the  market. 

The  defendant's  petition  further  says:  "A 
further  point  presented  and  not  determined 
by  this  petition  is:  (c)  When  a  shipper 
makes  a  special  contract  with  a  carrier,  and 
thereby  agrees  that  his  goods  shall  be 
shipped  'subject  to  delay,'  does  he  thereby 
accept  the  conditions  existing  on  the  car- 
rier's road  at  the  time  he  makes  the  con- 
tract, or  may  he»  even  though  he  so  con- 
tracts, complain  of  conditions  then  existing, 
and  recover  for  acts  of  negligence  that  were 
committed  prior  to  the  making  of  such  spe- 
cial contract,  even  thougn  the  shipper  knew 
of  such  negligence  and  conditions  at  the 
time?"  The  point  involved  in  the  defend- 
ant's question  assumes  too  much,  and  is  too 
broadly  stated,  to  admit  of  a  definite  answer 
in  this  case.  All  that  we  can  say  is  that  it 
is  the  settled  ruling  of  this  court,  in  accord- 
ance with  the  practically  unanimous  consen- 
sus of  authority,  that  the  highest  principles 
of  public  policy  will  not  permit  a  common 
carrier  to  exempt  itself  by  contract  from  lia- 
bility for  damage  directly  resulting  from  its 
own  negligence. 

Again,  the  petition  asks:  "Section  1964 
of  the  Code  makes  it  obligatory  upon  all 
railroad  companies  to  accept  freight  offered, 
under  penalty  of  $50  per  article  for  refusal. 
This  being  so,  is  this  petitioner  entitled  to 
the  five  days  allowed  by  9  1967  of  the  Code, 
before  becoming  responsible  for  failure  to 
ship  the  same?"  In  our  opinion,  these  sec- 
tions of  the  Ck)de  apply  simply  to  the  penal- 
ties therein  imposed,  and  are  not  intended 
to  limit  the  common-law  liability  of  com- 
mon carriers.  To  hold  otherwise  would  put 
all  perishable  freights  at  the  mercy  of  the 
carrier.  These  sections  were  fully  consid- 
ered in  State  ex  rel.  Carter  v.  Wilmington 
d  W.  R.  Co,  126  N.  C.  437,  36  S.  E.  14,  and 
129  N.  C.  213,  39  S.  E.  827. 

As  a  further  error  of  law,  the  petition 
suggests  that  "this  court  apparently  over- 
looked the  fact  that  a  contract,  'subject  to 
delay,'  or  a  contract  whereby  a  shipper 
agrees  that  his  goods  may  be  subjected  to  a 
delay  of  more  than  five  days,  is  expressly 
authorized  by  §  1967  of  the  Code."  We  can 
only  repeat  what  we  have  already  said,  that 
this  section  applies  only  to  the  penalty  im- 
posed; but,  if  its  purpose  were  of  wider 
scope,  it  would  not  apply  to  delays  arising 
from  the  negligence  of  defendant. 

The  petition  again  suggests  that  "this 
court  apparently  overlooked  the  fact  that 
the  court  below  charged  the  jury  that  it  was 
for  them  to  determine  whether  the  goods  in 
question  were  shipped  on  a  special  contract, 
and  refused  to  charge  that  the  goods  were 
shipped  on  such  a  special  contract."  We 
presume  that  his  honor  left  the  jury  to  pass. 
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Dot  upon  the  meaning  of  the  contract,  but 
upon  the  fact  whether  the  contract,  as  con- 
tended for  by  the  defendant,  waa  agreed  to 
by  the  plaintiff.  In  any  event,  the  defendant 
was  not  injured  by  the  submission  of  this 
question,  under  the  construction  placed  upon 
the  contract  by  this  court.  If  the  indorse- 
ment, "Subject  to  delay,"  had  no  legal  effect, 
it  made  no  difference  whether  or  not  it  was 
assented  to  by  the  plaintiff. 

The  petition  further  suggests  as  error  that 
"this  court  overlooked  the  fact  that  the  court 
below  admitted  newspaper  extracts  to  prove 
the  existence  of  a  strike  in  New  York,  and  to 
prove  what  was  d<me  by  the  railroad  to  re- 
lieve the  situation."  We  think  this  excep- 
tion is  met  by  the  agreement  of  parties  to 
admit  the  paper,  as  before  stated. 

The  petition  again  suggests  as  error  that 
"this  court  apparently  overlo<^ed  the  faH 
that  it  was  error  of  law  to  admit  the  testi- 
mony as  to  a  strike,  and  the  wages  paid  em- 
ployees in  New  York  by  other  companies, 
when  such  information  was  based  on  hearsay, 
and  the  strike  occurred  before  the  plaintiff 
made  his  shipment  under  special  contract." 
The  defendant  contends  that  this  admission 
was  "error  at  law,  both  on  hearsay  ground, 
and  as  matters  tending  to  confuse  the  jury 
and  take  their  attention  from  the  issue." 
This  exception  is  the  only  one  that  has  given 
us  any  trouble,  but,  in  the  view  we  take  of 
the  case,  it  cannot  be  sustained.  The  evi- 
dence does  not  appear  to  have  been  entirely 
hearsay,  as  it  apparently  referred  to  what 
was  said  and  done  at  a  meeting  at  which  the 
witness  was  personally  present.  It  appears 
to  have  been  suggested  by  a  question  asked 
by  the  defendant's  counsel  on  cross-examina- 
tion. It  does  not  refer  to  the  strike  in  di- 
rect terms.  In  fact,  the  first  allusion  to  the 
strike,  as  far  as  we  can  see,  is  in  the  direct 
testimony  of  Townsend,  a  witness  for  the  de- 
fendant. The  strike  is  directly  referred  to 
as  the  cause  of  the  delay  in  handling  melons, 
in  a  newspaper  article  introduced  by  the  de- 
fendant, as  shown  on  page  50  of  the  printed 
record.  As  we  have  said,  the  defendant  lay 
under  the  burden  of  showing  that  the  unrea- 
sonable delay  in  the  delivery  of  the  melons, 
and  the  consequent  damage  to  the  shipper, 
did  not  arise  from  its  own  negligence.  The 
plaintiff  had  made  out  his  case  when  he 
showed  the  shipment  of  the  melons,  their  un- 
reasonable delay  in  transit,  and  the  resulting 
damage.  He  had  no  occasion  to  go  into  any* 
other  question.  If  the  defendant  saw  fit  to 
attempt  to  excuse  its  delay  by  evidence  of  a 
strike,  it  would  seem  that  similar  evidence 
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would  be  equally  available  to  the  plaintiff  in 
rebuttal.  It  was  not  at  all  necessary  to  the 
plaintiff  in  any  other  aspect  As  was  held 
in  Hinklfl  v.  Southern  R.  Co,  126  N.  C.  932, 
78  Am.  St.  Rep.  685,  36  S.  E.  348,  the  unrea- 
sonable delay  waa  not  only  a  breach  of  con- 
tract, but  was  in  itself  evidence  of  negli- 
gence. 

We  may  here  repeat  what  was  said  in 
Mitchell  V.  Carolina  C.  R,  Co.  124  N.  C.  236, 
44  L.  R.  A.  515,  32  S.  £.  671,  on  page  239, 124 
N.  C,  page  516,  44  L.  R.  A.,  and  page  671,  ^ 
S.  £. :  "It  seems  to  us  that  the  error  lies  in 
a  misapprehension  of  the  true  nature  of  the 
bill  of  lading.  It  is  not  an  agreement  pri- 
marily intended  to  release  the  common-law 
liability  of  the  carrier,  but,  as  said  in  Pol- 
lard V.  Vinton,  105  U.  S.  7,  26  L.  ed.  998,  it 
is  at  once  a  receipt  and  a  contract.  In  the 
former  character  it  is  an  acknowledgment  of 
the  receipt  of  property  on  board  his  vessel 
by  the  owner  of  the  vessel ;  in  the  latter,  it 
is  a  contract  to  carry  safely  and  deliver.' 
The  safe  carriage  and  delivery  are  the  essen- 
tial objects  of  the  contract,  and  it  is  the 
duty  of  every  party  to  a  contract  to  comply 
with  his  agreement,  or  show  such  facta  as 
will  excuse  his  nonperformance.  This  is  es- 
pecially so  where  the  contract  is  made  in  the 
performance  of  a  public  duty.  It  is  the 
duty  of  a  common  carrier,  irrespective  of 
contract,  but  subject  to  reasonable  regula- 
tions, to  accept,  safely  carry,  and  deliver  all 
goods  intrusted  to  it.  If  the  goods  are  lost, 
it  must  show  what  became  of  them,  and,  if 
they  are  damaged,  it  must  prove  affirmative- 
ly that  they  were  damaged  in  some  way  that 
would  relieve  it  from  responsibility.  The 
plaintiff  has  a  prima  facie  case  when  he 
shows  the  receipt  of  goods  by  the  carrier, 
and  their  nondelivery  or  delivery  in  a  dam- 
aged condition.  Any  further  defense  is  in 
the  nature  of  confession  and  avoidance." 

Wliether  the  plaintiff  sued  in  assumpsit, 
upon  a  breach  of  contract,  or  in  case,  for  the 
violation  of  a  common-law  duty,  or  on  a 
tort,  based  on  a  contract,  would  not  seem  to 
be  material,  under  our  present  system  of 
Code  pleading.  His  cause  of  action  was  the 
pecuniary  loss  resulting  to  him  from  the 
damage  done  to  his  melons  by  the  negligent 
and  imreasonable  delay  in  their  transmis- 
sion by  the  common  carrier,  and  this  was 
clearly  stated  in  the  complaint. 

We  have  referred  principally  to  our  own 
decisions,  because  it  seemed  to  us  that  the 
questions  necessary  for  the  determinatioa  of 
this  case  had  been  already  settled. 

Petition  disfnisaed. 
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MUTUAL  LIFE  INSURANCE  COMPANY 
OP  NEW  YORK. 
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1.  A  elanae  forblddlnir  tlte  clvlnar  <n 
erldence  of  am  application  for  life 
Insurance  In  a  suit  on  the  policy,  unless  it 
Is  attached  thereto,  when  inserted  in  a  stat- 
ute requiring  such  attachment  in  case  of  all 
policies  issued  within  the  state,  applies  only 
to  the  class  of  policies  with  which  the  stat- 
ute is  dealing. 

2.  A  proviso  tltat  every  life  Insnrance 
policy  contalnlnflT  n  reference  to  tlte 
application  mnat  Itave  a  correct  copy 
thereof  attaclted  to  it  must  be  limited 
by  the  proTislons  of  the  statute  in  which  it 
is  Incorporated;  and.  If  that  deals  with  pol- 
icies issued  in  the  state,  the  proviso  can  hare 
no  beariug  on  policies  issued  by  foreign  com- 
panies in  other  states,  although  they  were 
upon  lives  of  persons  domiciled  in  the  state 
where  the  statute  was  passed. 

(February  26,  1902.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Suffolk  County 
in  defendant's  favor  in  an  action  upon  a 
life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me88ra,  N.  Matthewa,  Jr.,  W.  O. 
Tliompaon,  and  H.  B«  Bygraw,  for  ap- 
pellant: 

Under  the  4th  proviso  of  |  73  of  Stat. 
1894,  chap.  522,  Johnson's  agreemenl  in  his 
application,  "I  will  not  die  by  my  own  act, 
whether  sane  or  insane,  during  the  said  pe- 
riod of  two  years,"  cannot  "he  c<m8idered  a 
part  of  the  policy,  or  received  in  evidence," 
so  as  to  affect  the  rights  of  the  plaintiff 
in  this  case. 

Oonaidine  v.  Metropolitan  L,  Ita.  Co,  106 
Mass.  462,  43  N.  E.  201;  Nugent  v.  Oreen- 
field  Life  Aaao.  172  Mass.  278,  52  N.  E.  440. 

The  proviso  includes  at  least  all  cases 
where  suit  is  brought  in  the  courts  of  Mas- 
sachusetts upon  policies  in  which  the  person 
whose  life  is  insured  and  the  beneficiary,  or 
the  person  to  whom  the  promise  runs,  are 
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I.  Scope  and  introduotion,  838. 
IL  Where  contract   of  inaurance  deemed   to 
have  been  made. 

a.  In  general,  834. 

b.  When  propoaition,  embodying   terma, 

emanatea  from  the  inavrer,  835. 
e.  When  concluded  in  firat  inatance  by 

local  agent,  835. 
<L  When  local  agent  haa  no  autJiority  to 
accept  application. 

1.  General  prinoiplea,  836. 

2.  When  policy  mailed  directly  to 

inaured,  887. 
8.  When  policy  m^tUed  to  agent  of 

inaured,  839. 
4.  When  policy  delivered  to  inaured 
by  local  agent  of  inaurer. 

(a)  When  local  agent  required 

to  counteraign  policy, 
840. 

(b)  Stipulation    that    contract 

ia  not  to  take  effect  un- 
til delivery  or  payment 
of  premium,  841.  • 

(c)  When  no  conditiona  prece- 

dent ewpreaaly  impoacd, 
843. 

e.  Revival;  open  policy,  846. 

f.  Summary,  846. 
III.  Choice  of  lawa. 

a.  General  prindplea;  intention;  eapreaa 

atipulatUm    aa    to    governing    law; 
public  policy,  847. 

b.  Local  atatutea  relating  to  foreign  im- 

auranoe  companiea  and  their  <igenia, 
850. 

c  Lawa  of  atate  of  incorporation  aa  lim- 
itation upon  poioera  of  inaurance 
company,  853. 

<L  Load  of  place  of  performance,  854. 

e.  Law  of  place  where  inaured  property 
ia  aituated,  855. 
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f.  Law  of  place  where  loaa  occura,  855. 

g.  Conatruotion    and    interpretation    of 
the  language  of  the  policy. 

1.  In  general,  856. 

2.  Aa  to  the  deaignation  of  bene^ 
ciariea,  856. 

h.  Aaaignment  of  policy,  858. 

L  Right  of  inaured  to   diapoae  of  pro- 

ceeda;  validity  of  change  of  benC' 

ficiary,  862. 
j.  Rights  of  creditora  in  proceeda,  862. 
k.  Aa    to   notice;   forfeiture;   commutO' 

tion;  ewtended  inaurance;  aurrender 

value,  862. 
1.  Aa  to  effect  of  miarepreaentatUm  in 

the  application,  864. 
m.  Aa  to  valued  policy,  866. 
n.  Suicide,  867. 
o.  Aa  to  neceaaity  of  attaching  appUco- 

tUm,  or  copy  thereof,  to  policy,  867. 
p.  2'ranaitory  character  of  action,  868. 
q.  Aa  to  damagea  and  UUereat  em  mora, 

868. 
r.  Aa  to  contractual  limitation,  868. 
a  Miacellaneoua,  869. 

I.  Scope  and  introduction. 

This  note  does  not  discuss  exhaustively  the 
question  as  to  the  extent  of  the  constitutional 
power  of  a  state  to  enact  statutes,  regulating 
the  business  of  Insurance,  which  shall  apply 
to  contracts  involving  foreign  or  interstate 
elements;  nor  the  question  as  to  the  extent 
to  which  such  power  has  been  exercised.  The 
first  is  a  question  of  constitutional  law,  and 
the  second,  a  question  of  statutory  construc- 
tion ;  and  neither  is  deemed  to  fall  within 
the  scope  of  a  note  relating  to  the  conflict 
or  choice  of  laws.  Assuming  that  there  is  no 
constitutional  objection,  a  local  statute  which, 
expressly  or  by  construction,  applies  to  a  con- 
tract having  foreign  or  Interstate  elements, 
will,  of  course,  prevail,  however  opposed  it  may 
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domiciled  in  MassachusettB  at  the  time 
the  application  is  made  and  the  policy  takes 
effect,  and  at  the  time  of  the  death,  and  the 
defendant,  heing  a  foreign  company,  has, 
prior  to  the  issuing  of  the  policy,  sought 
and  obtained  permission  to  do  business  in 
Massachusetts  and  with  residents  thereof. 
In  the  absence  of  some  clear  language,  show- 
ing a  different  intention,  the  word  "resi- 
dent," in  statutes  of  this  commonwealth, 
will  be  regarded  as  synonymous  with  "per- 
son domiciled." 

Ahington  v.  Bridgeucater,  23  Pick.  170; 
McDa/niel  v.  King,  5  Cush.  469;  Opinion  of 
the  Justices,  5  Met.  587;  Lee  v.  Boeton,  2 
Gray,  489;  Collester  v.  HaUey,  6  Gray,  617; 
Wwcestcr  v.  Wilhraham,  13  Gray,  68d; 
Shato   V.   iShaw,   98   Mass.    168;    Thayer  v. 


Boston,  124  Mass.  132,  26  Am.  Hep.  650: 
Borland  v.  Boston,  132  Mass.  89,  42  Ahl 
Rep.  424;  .Olttnert  v.  Atkinson,  168  Mass. 
28,  46  N.  E.  422;  Davis  v.  Carpenter,  172 
Mass.  167,  61  N.  £.  530;  Bergner  d  E. 
Brewing  Co,  v.  Dreyfus,  172  Mass.  159,  51 
N.  E.  331. 

The  specific  principle  of  public  policy  ex- 
pressed in  the  4th  proviso  of  §  73  and  else- 
where in  the  statute  requires  the  consirac- 
tion  of  the  word  "residents"  for  which  we 
contend,  whether  the  proviso  is  viewed  as 
establishing  a  rule  of  substantive  law  in  ref- 
erence to  the  validity  of  the  contract,  or  a 
rule  of  evidence.  In  the  opinion  of  the  1^- 
islature,  applicants  for  life  insurance  are 
the  weaker  party,  and  need  all  possible  pro- 
tection in  dealing  with  companies. 


be  to  the  principles  established  for  the  choice 
of  conflicting  laws.  In  such  a  case,  however, 
no  choice  of  laws  is  presented, — at  least  when 
the  question  arises  in  a  court  sitting  in  the 
sute  or  country  which  enacted  the  statute; 
for  the  statute  is  necessarily  paramount.  The 
principles  and  rules  governing  the  choice  of 
laws,  therefore,  have  no  operation  when  the 
local  statute  in  express  terms  covers  the  con- 
tract ;  but  even  when  there  Is  a  local  statute 
relating  to  a  particular  matter  aifecting  insur- 
ance contracts,  if  that  statute  is  general  and 
neutral  in  its  terms  so  far  as  its  applicability 
to  contracts  involving  foreign  or  interstate 
elements  is  concerned,  the  principles  and  rules 
governing  the  choice  of  laws  may  he  given  ef- 
fect indirectly  as  canons  of  statutory  con- 
struction. The  relation  of  such  principles  to 
local  statutes  is  clearly  explained  and  illus- 
trated in  Columbia  F.  Ins.  Co.  v.  Kinyon,  37 
N.  J.  L.  83,  infra.  III.  b.  Cases  which  thus 
consider  and  give  effect,  or  refuse  to  give  ef- 
fect, to  the  principles  and  rules  governing  the 
choice  of  laws  are  included,  though,  in  a  sense, 
they  are  cases  of  statutory  construction.  As 
already  stated,  however,  no  attempt  is  made 
to  include  cases  which  are  treated  merely  as 
cases  of  statutory  construction ;  and  it  must 
be  remembered  that  any  principle  or  rule  laid 
down  in  the  subsequent  subdivisions  for  the 
selection  of  the  law  that  shall  govern  with  re- 
spect to  any  matter  affecting  insurance  con- 
tracts may,  subject  to  constitutional  limita- 
tions,  be  abrogated  by  local   statutes. 

II.  Where  contract  of  insurance  deemed  to  have 
teen  made. 

a.  In  general. 

As  will  be  shown  in  the  various  subdivisions 
of  III.,  infra,  the  law  of  the  place  where  the 
contract  of  insurance  is  deemed  to  have  been 
made  (i  e.,  where  it  was  consummated)  has 
been  applied  to  many,  if  not  most,  of  the 
questions  that  arise  with  respect  to  insurance 
contracts  involving  foreign  or  interstate  ele- 
ments. It  is  obvious,  therefore,  that  the  ques- 
tion as  to  where  the  contract  is  deemed  to  have 
been  made  is  fundamental,  and  of  first  im- 
portance. The  subdivisions  of  II.  are  con- 
cerned solely  with  that  question  as  it  arises 
under  varying  conditions  of  fact.  For  the 
purposes  of  these  subdivisions.  It  is  obvious 
that  it  is  Immaterial  whether  the  ultimate 
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question  In  the  case  relates  to  the  condition 
upon  which  a  foreign  Insurance  company  may 
transact  business  within  the  state,  to  the  con- 
struction or  interpretation  of  the  contract,  or 
to  any  of  the  other  matters  that  may  arise  witb 
respect  to  insurance  contracts,  if  the  case  actu- 
ally considered  and  decided  the  question  as  to 
where  the  contract  was  deemed  to  have  been 
made.  Care  must  be  taken,  however,  to 
distinguish  between  cases  which  really  de- 
cide the  latter  question,  and  those  which, 
without  deciding  it,  proceed  to  determine 
the  ultimate  question  as  to  the  govern- 
Ing  law  with  respect  to  the  particular  mat- 
ter involved.  To  illustrate:  A  court  may  as- 
sume that  a  statute  prescribing  the  conditiont 
upon  which  a  foreign  insurance  company  may 
do  business  within  the  state  only  applies  whea 
the  contract  of  Insurance  was  made  within 
the  state,  and  in  such  a  case  the  question  as  to 
where  the  contract  was  made  is  decisive 
{infra.  III.  b)  ;  but  another  court  may  con- 
strue a  similar  statute  to  apply  when  part  of 
the  transaction  takea  place  within  the  state, 
although  the  contract  may  have  been  actually 
coDSummated  in  another  state.  Tn  the  latter 
case  the  question  as  to  where  the  contract  was 
actually  consummated  is  obviously  immaterial, 
though,  because  of  the  fact  that  such  a  stat- 
ute usually  comprehends  facts  and  circum- 
stances which  are  relevant  to,  and  bear  upon, 
the  question  as  to  where  the  contract  was 
made,  the  two  questions  {i.  €.,  the  question  as 
to  where  the  contract  was  made,  and  the  uiu- 
mate  question  as  to  the  governing  law)  are 
liable  to  be  confused. 

To  prevent  confusion,  the  subdivisions  of  II. 
cite  only  those  cases  in  which  it  is  clear  that 
the  court  decided  the  question  as  to  where  the 
contract  was  made,  and,  except  in  a  few  in- 
stances, give  the  decisions  in  those  cases  only 
so  far  as  they  relate  to  that  question,  leaving 
the  decisions  upon  the  ultimate  questiim  as  to 
the  governing  law  for  the  various  subdivisions 
of  III.,  infra.  The  cross  references  Included 
In  the  parentheses  after  the  citation  of  the 
cases  in  the  sut>divislons  of  II.  refer  to  the 
subdivisions  of  III.,  infra,  in  which  the  casfs 
are  cited  in  their  bearing  upon  the  ultimate 
question  as  to  what  law  governs. 

When  a  policy  of  insurance  is  issued  en 
property  In  one  state  by  a  corporation  of  an- 
other state,  and  It  does  not  appear  where  It 
was   delivered  or  payable,   or   where  the  con 
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ConHdine  ▼.  Metropolitan  L,  Ins.  Co,  165 
Haas.  462,  43  N.  E.  201;  Com,  y.  Re9wen^ 
173  Mass.  119,  53  N.  £.  132;  BoUomley  ▼. 
Metropolitan  L.  Ins.  Co,  170  Mass.  274,  49 
N.  E.  438;  White  v.  Provident  Sav.  Life  As- 
9ur,  Hoc.  163  Mass.  108,  27  L.  R.  A.  398,  39 
N.  E.  771;  Ihnibiur  v.  Phenix  Ins.  Co.  72 
Wis.  492,  40  N.  W.  386;  NorristovDn  Title, 
Trust  d  8.  D.  Co.  v.  John  Hancock  Mut.  L. 
Ins.  Co.  132  Pa.  385,  19  Ail.  270;  New  Era 
Life  Asso.  v.  Musser,  120  Pa.  384,  14  Atl. 
155;  Lenox  v.  OreenuAch  Ins.  Co.  165  Pa. 
575,  30  Atl.  940;  Susqueha/nna  Mut.  F.  Ins. 
Co.  V.  Oberholtzer,  172  Pa.  223,  32  Atl. 
1105. 

Said  4th  proviso  was  deemed  by  the  leg- 
islature one  of  those  "wholesome  laws" 
which  may  be  enacted  in  the  exercise  of  the 


police  power  in  the  narrower  and  more  sig- 
nificant sense  of  that  term. 

Considine  v.  Metropolitan  L.  Ins.  Co.  165 
Mass.  462,  43  N.  £.  201;  Opinion  of  the 
Justices,  163  Mass.  590,  suh  nom.  Re  House 
Bill  No.  1230,  28  L.  R.  A.  344,  40  N.  E.  713; 
Dolan  v.  Mutual  Reserve  Fund  Life  Asso. 
173  Mass.  197,  53  N.  £.  398. 

Statutes  clearly  declaring  a  specific  prin- 
ciple of  public  policy,  and  intended  for  the 
protection  of  a  class  of  persons,  must  be 
construed  to  extend  to  all  persons  who  can 
be  brought  within  that  class  without  doing 
violence  to  the  language  used  or  to  para- 
mount  principles. 

Emery  v.  Burbank,  163  Mass.  326,  28  L. 
R.  A.  57,  39  N.  E.  1028. 

There  can  no  longer  be  any  doubt  of  the 


tract  was  made  or  the  premium  paid,  it  may 
be  as  readily  Inferred  that  the  contract  was 
made  In  one  state  as  in  the  other.  Penny- 
packer  ▼.  capital  Ins.  Co.  80  Iowa,  56,  8  L.  B. 
A.  236,  45  N.  W.  408. 

It  will  not  be  presumed,  in  an  action  upon 
a  note  given  for  a  premium  upon  a  policy  of 
Insurance  Issued  by  a  foreign  corporation,  that 
the  policy  was  given  in  Michigan  in  violation 
of  the  law  of  that  state  applicable  to  foreign 
insurance  companies  doing  business  there, 
where  there  is  nothing  in  the  record  tending 
to  show  where  the  policy  was  issued,  and  the 
note  bears  no  mention  of  the  place  where  it 
was  made,  and  it  is  payable  generally.  Amerl- 
an  las.  Co.  v.  Cutler,  36  Mich.  261. 

An  Indemnity  insurance  bond  executed  in 
California  by  a  New  Yorlc  corporation  to'  in- 
demnify a  California  bank  against  loss  by  fraud 
or  dishonesty  of  its  employees  is  a  California 
contract  governed  by  the  laws  of  California. 
California  Sav.  Bank  v.  American  Surety  Co. 
67  Fed.  118.  This  case  was  heard  on  demurrer, 
tnd  the  circumstances  of  the  execution  of  the 
bond  do  not  appear. 

b.  When    proposition,    embodying    terms,    em- 
anates from  the  insurer. 

Where  an  agent  of  an  insurance  company 
writes  to  the  owner  of  property  advising  him 
of  the  terms  upon  which  the  company  will  in- 
sure the  property,  adding  that,  if  he  de- 
tlres  to  effect  the  Insurance,  he  shall  send  a 
check  for  the  premium  and  the  business  will 
be  concluded,  the  contract  is  complete  as  soon 
ts  the  insured  places  a  letter  in  the  postofflce 
accepting  the  terms;  and  the  attaching  of  the 
risk  is  not  postponed  until  the  receipt  of  the 
letter  by  the  agent.  Tayloe  v.  Merchants*  P. 
Ins.  C9.  9  How.  390,  13  L.  ed.  187.  There  was 
no  qi^estion  as  to  conflict  of  laws  involved  in 
this  case,  hut  the  point  was,  whether  the 
company  was  liable  for  loss  occurring  after  the 
letter  of  acceptance  was  mailed,  but  before  it 
was  received. 

Bat  In  Seamans  v.  Knapp-Stout  k  Co.  Co.  89 
Wis.  171,  27  L.  R.  A.  362,  61  N.  W.  757  {infra, 
III.  b),  it  was  held  that  policies  of  insurance 
issued  by  a  Wisconsin  insurance  company 
vpoD  property  in  Iowa  and  Missouri  were  made 
in  Wisconnln,  notwithstanding  that,  at  the  re- 
quest of  a  firm  of  Chicago  insurance  brokers, 
not  the  afri>nts  of  the  insurer,  the  insurer  filled 
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out  a  blank  application  for  insurance,  with  a 
premium  note  at  the  bottom  to  be  signed  by 
the  applicant,  and  transmitted  the  same,  to- 
gether with  a  policy  which  recited  that  the 
application  was  a  part  of  the  contract,  to  the 
Chicago  brokers,  who  in  turn  forwarded  the 
same  by  mail  to  the  applicant  at  its  office  in 
Missouri ;  and  the  latter  accepted  the  policy 
there,  signed  the  application  and  note,  and  re- 
turned the  same  to  the  Chicago  brokers,  who 
forwarded  them  to  the  home  office  of  the  *com- 
pany  In  Wisconsin.  The  decision  is  upon  the 
ground  that  the  policy,  blank  application,  and 
blank  premium  note  constituted  a  mere  propo- 
sition to  insure  the  property  in  case  the  pre- 
mium should  be  paid,  the  premium  notes  should 
be  signed  by  the  applicant,  and  the  several 
questions  propounded  in  the  application  should 
be  answered  to  the  satisfaction  of  the  Insurer ; 
and  therefore  the  contract  of  "durance  did  not 
become  complete  and  absolutely  binding  upon 
the  parties  until  the  note  and  application  were 
filled  out  and  signed  and  submitted  to,  and  in 
effect  approved  by,  the  insurer. 

c.   When  concluded  in  first  instance  by  looal 
agent. 

Assuming  that  the  agent  has  authority  to 
accept  the  application  and  conclude  a  contract 
of  insurance  (which,  however,  is  not  usually 
the  case),  it  would  seem  that  the  contract 
must  be  regarded  as  having  been  made  in  the 
state  where  the  application  was  received,  not- 
withstanding that  the  policy,  which  Is  the 
written  evidence  of  the  contract,  purports  to 
have  been  issued  from  the  home  office  of  the 
company   in  another  state  or  country. 

Thus,  in  Meagher  v.  JGtna  Ins.  Co.  20  IT.  C. 
Q.  B.  607,  where  it  was  held  that  a  contract 
of  insurance  Issued  by  a  foreign  corporation 
was  to  be  regarded  as  made  In  Canada,  although 
the  policy  was  prepared  at  the  home  office  of 
the  corporation.  The  decision  seems  to  be  upon 
the  ground  that  the  contract  was  consummated 
by  the  local  agent  in  Canada  before  the  policy 
was  issued,  and  It  appears  to  be  upon  the  as- 
sumption that  the  agent  had  authority  to  con- 
clude contracts. 

In  Patt!s9n  v.  Mills,  1  Dow  ft  C.  342,  2 
Bligh  N.  S.  519,  31  Revised  Rep.  49,  the  owners 
of  a  steamboat  made  an  agreement  in  Scotland 
with  the  agent  of  an  English  company  for  gen- 
eral  lnsur.nnce  upon   the  boat,   the  agreement 
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general  power  of  the  state  to  regulate  the 
business  of  life  insurance  under  the  police 
power,  and  to  prescribe  the  conditions  un- 
der which  foreign  companies  may  be  ad- 
mitted  to  do  business  within  the  state. 

Hooper  v.  CalifortUa,  155  U.  S.  648,  39  L. 
ed.  297,  5  Inters.  Ck)Da.  Eep.  610,  15  Sup. 
Ct.  Rep.  207 ;  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Warren,  181  U.  S.  74,  46  L.  ed.  765, 
21  Sup.  Ct.  Rep.  635;  Orient  Ins.  Co.  v. 
Dagga,  172  U.  S.  557,  43  L.  ed.  652,  19  Sup. 
Ct.  Rep.  281 ;  Neu>  York  L.  Ine.  Co.  ▼.  Cra- 
vens, 178  U.  S.  389,  44  L.  ed.  1116,  20  Sup. 
Ct.  Rep.  962;  Opinion  of  the  Justices,  163 
Mass.  589,  sub  nom.  Re  House  BUI  No.  1230, 
28  L.  R.  A.  344,  40  N.  E.  713;  Considine  y. 
Metropolitan  L.  Ins.  Co.  165  Mass.  462,  43 
N.  E.  201. 


So  far  as  this  particular  provision  is  in 
tenns  a  rule  of  evidence,  there  would  seem 
to  be  ''no  question  to  be  argued." 

Emery  v.  Burhank,  163  Mass.  326,  28  L 
R.  A.  57,  39  N.  E.  1026;  New  Era  Li{€ 
Asso.  Y.  Musser,  120  Pa.  384,  14  AU.  155; 
Hebb  Y.  Kittanning  Ins.  Co.  138  Pa.  Hi, 
20  Atl.  837;  Dunbar  ▼.  Phenim  Ins.  Co.  72 
Wis.  492,  40  N.  W.  386. 

The  objection  that  the  proviso,  eonstrned 
as  we  contend  it  should  be,  .and  considered 
as  establishing  a  rule  of  substantive  Uw, 
is  void  because  it  is  an  attempt  by  the  leg- 
islature of  Massachusetts  to  regulate  the 
conduct  of  persons  and  determine  the  effect 
of  transactions  beyond  the  territorial  limits 
of  the  commcmwealth,  is  unsound.  If  this 
objection  means  anything,  it  means  that  the 


providing  that  a  policy  should  be  forthwith 
prepared  at  the  office  of  the  c(Hnpany  In  Lon- 
don, and  delivered  to  the  insured  within  a 
certain  time;  the  policy  when  issued  did  not 
conform  to  the  agreement,  but  excepted  sea 
risk.  The  policy,  however,  was  never  deliv- 
ered, and  the  action  was  brought  upon  the 
original  agreement;  such  agreement  was  made 
before  the  repeal  of  the  statute  by  which  the 
monopoly  of  insuring  marine  risks  was  given 
to  two  other  companies.  It  was  held,  however, 
that  such  statute  did  not  apply  to  contracts 
made  In  Scotland,  and  that  the  contract  In 
question  was  made  In  Scotland,  and  its  validity 
was  to  be  determined  by  the  law  of  Scotland. 

But  a  contract  of  life  Insurance  will  be 
deemed  to  have  been  made  In  the  state  where 
the  Insurer  is  Incorporated,  notwithstanding 
that  the  application  was  takoi  in  another  state, 
where,  by  the  by-laws  indorsed  upon  the  policy. 
It  could  have  no  force  until  approved  by  the 
medical  director  at  the  home  office,  and  It  is 
apparent  from  other  provisions  of  the  by-laws 
that  no  contract  was  to  be  consummated  which 
should  be  binding  upon  the  company  until  the 
membership  fees  were  paid  to  the  company 
and  the  application  approved  by  It  at  Its  home 
office,  and  It  was  expressly  stipulated  that  the 
contract  should  be  regarded  as  having  been  en- 
tered Into  at  the  home  office  of  the  company. 
Voorhels  v.  People's  Mut.  Ben.  Soc.  91  Mich. 
469,  51   N.   W.   1109    (III.  a.  s). 

In  Marden  v.  Hotel  Owners'  Ins.  Co.  85 
Iowa,  584,  52  N.  W.  509  (III.  k),  the  secretary 
of  an  Iowa  corporation,  while  In  Nebraska,  so- 
licited a  resident  of  that  state  to  insure  his 
property,  and  the  application  was  prepared 
ana  signed,  and  a  note  for  the  premium  exe- 
cuted, at  that  time,  but  dated  and  made  pay- 
able in  Iowa,  and  the  note  and  application  were 
sent  to  the  home  office  in  Iowa,  from  which 
place  the  policy  was  issued,  the  policy  being 
payable  In  Iowa.  It  wag  held  that  the  con- 
tract was  made  and  completed  In  Iowa,  and 
must  be  controlled  by  the  laws  of  that  state. 

In  Baldwin  v.  Connecticut  Mut.  L.  Ins.  Co. 
182  Mass.  389,  65  N.  E.  837,  where  the  appli- 
cant died  before  the  Issuance  of  a  policy,  it 
was  claimed  that  a  contract  of  Insurance  was 
consummated  In  Massachusetts  by  an  agent's 
acceptance  of  the  application  In  that  state. 
The  point,  however,  was  not  decided,  as  it  was 
held  that.  If  a  contract  was  consummated,  it 
was  Invalid  under  the  Massachusetts  statute. 
63  L.  R.  A. 


The  court  intimated,  however,  that  there  wu 
nothing  in  the  case  to  show  tha£  the  agent  had 
authority  to  bind  the  company  by  acceptance 
of  the  application,  and  therefore  no  basis  for 
the  claim  that  a  contract  had  been  cooBom- 
mated  in  Massachusetts. 

In  Clarke  v.  Union  F.  Ina  Co.  6  Ont  B«p^ 
223,  It  was  held  that  the  law  of  Ontario.  I9 
which  the  nonpayment  of  the  first  premiam 
renders  the  contract  Incomplete,  and  coast!- 
ttttes  a  good  defense  to  an  action  on  the  poUey, 
governed  In  an  action  upon  a  policy  Issued  bj 
an  insurance  company,  incorporated  In  Ontario, 
to  a  resident  of  New  York,  although  the  policy 
had  been  signed  and  sealed  in  blank  by  the 
company  in  Toronto,  and  forwarded  to  Its 
agent  In  New  York  to  be  filled  up  and  delivered 
In  that  state  to  the  claimants  there.  It  Is  not 
clear  whether  the  application  for  the  partlcolar 
Insurance  in  question  was  approved  at  the 
home  office  or  not  Apparently  the  decision  li 
upon  the  ground  that  the  con.tract  under  such 
circumstances  must  be  deemed  to  have  been 
made  in  Ontario,  but  there  are  some  intims- 
tlous  in  the  opinion  of  the  court,  as  well  as  in 
the  opinion  of  the  master,  reported  in  10  C. 
C.  Prac  Bep.  813,  that  Ontario  famished  the 
appllcatory  law  because  it  was  the  place  of 
performance. 

d.  When  local  agent  Ms  no  authority  to  aeetpt 
application. 

1.  General  principles. 

Whoi,  as  is  usually  the  case,  the  local 
agent's  authority  Is  limited  to  receiving  ap- 
plications and  forwarding  them  to  the  home 
office  of  the  company  for  acceptance  or  rejec- 
tion, no  contract  Is  consummated*  at  least  ontii 
the  application  has  been  accepted  at  the  home 
office,  and  such  acceptance  has  been  manifested 
by  the  Issuance  of  a  policy  and  putting  of  the 
same  In  conduit  to  the  Insured.  The  question 
then  arises  whether  such  acceptance  of  the 
application,  so  manifested,  consummates  the 
contract.  Assuming  that  there  are  no  condl- 
tioDs  subsequent  in  point  of  time  to  the  ac- 
ceptance, the  performance  of  which  is  essential 
to  put  the  contrnct  Into  effect  It  is  clear  that 
the  contract  must  be  regarded  as  having  been 
made  (i.  e.,  consummated)  in  the  state  In 
which  the  application  is  accepted.  Ther^  are 
three  matters,  subsequoit  in  point  of  time  to 
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cnforeement  of  the  law  will  deprive  the  de- 
fendant of  its  liberty  or  property  without 
due  process  of  law  within  the  sense  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and  of  article  12  of  the  Mas- 
sachusetts  Bill  of  Rights.  But  neither  of 
these  paramount  provisions  hai*  ever  been 
held  to  prevent  the  state  from  declining  to 
enforce.  In  whole  or  in  part,  contracts 
which,  though  valid  in  the  place  where  they 
are  made,  are  contrary,  in  whole  or  in  part, 
to  the  public  policy  of  the  state  of  the 
forum. 

Emery  v.  Burhank,  163  Mass.  326,  28  L. 
R-  A.  67,  39  N.  E.  1026;  Oreemcood  v.  Cur- 
tU,  6  Mass.  358,  4  Am.  Dec.  145;  Howarth 
V.  Lombard,  175  Mass.  570,  49  U  R.  A  301, 


56  N.  E.  888;  Pennoyer  v.  Ifeff,  96  U.  8. 
714,  24  L.  ed.  566. 

Defendant  company,  having,  prior  to  all 
the  transactions  in  this  case,  applied  for 
and  obtained  authority  to  do  business  in 
this  state  and  "with  residents  thereof," 
must  be  deemed  to  have  voluntarily  sub- 
mitted itself  to  our  laws  so  far  as  it  under- 
took to  deal  with  our  citizens^  whether  here 
or  elsewhere. 

Smith  v.  Mutual  L.  Ina.  Co.  14  Allen, 
330;  Reyer  v.  Odd  Fellows'  Fraternal  Acoi. 
Asso.  157  Mass.  367,  32  N.  E.  469;  Aldrich 
V.  E.  W.  Blatchford  d  Co.  176  Mass.  369,  56 
N.  E.  700;  Hooper  v.  California,  155  U.  S. 
648,  39  L.  ed.  297,  5  Inters.  Com.  Rep.  610, 
15  Sup.  Ot.  Rep.  207;  Com,  v.  Nutting,  176 
Mass.  154,  56  N.  £.  895. 


the  accepumce  of  the  application,  which  may 
conceivably  be  regarded  as  conditions  prece- 
dent, the  place  of  performance  of  which  would 
determine  the  place  where  the  contract  was 
made;  namely:  (1)  Delivery  of  the  policy  to 
the  insured  or  his  agent;  (2)  payment  of  the 
first  *  premium ;  (3)  notice  to  the  insured  or 
his  agent  of  the  acceptance  of  his  application. 
The  bearing  of  these  three  matters  upon  the 
question  where  the  c(mtract  is  deemed  to  have 
been  consummated  is  shown  in  the  following 
■ubdlTlslons. 

2.  When  policy  moUed  directly  to  ineured. 

When  a  policy  of  insurance,  which  corre- 
sponds In  all  respects  to  the  application,  is 
mailed  directly  from  the  home  office  of  the  in- 
surer in  one  state  to  the  insured  In  another 
state,  it  seems  to  be  immaterial  whether  the 
first  and  third,  at  least,  of  the  matters  re- 
ferred to  at  the  close  of  the  last  subdivision 
are  conditions  precedent  or  not ;  for,  if  the  de- 
livery of  the  policy  to  the  Insured,  and  notice 
to  him  of  the  acceptance  of  his  application, 
be  regarded  as  conditions  precedent,  the  de- 
posit of  the  policy  in  the  mall  at  the  home 
oflice  of  the  company  constitutes  a  delivery, 
and  charges  the  insured  with  constructive  no- 
tice of  the  acceptance  of  his  application,*  so 
that  these  conditions  precedent,  if  they  be 
sncb,  are  performed  at  the  place  where  the 
policy  is  mailed.  Galloway  v.  Standard  F.  Ins. 
Co.  45  W.  Va.  237,  31  8.  B.  969  (III.  r). 

It  is  therefore  well  established  that,  when 
a  i>oll<*y  of  insurance,  corresponding  in  all  re^ 
spects  with  the  application,  is  mailed  directly 
from  the  home  office  to  the  applicant  In  an- 
other state  or  country,  the  contract  is  to  be 
re^rarded  as  having  been  made  (i  e.,  consum- 
mated) In  the  state  or  country  in  which  the 
home  office  Is  situated  and  from  which  the 
policy  was  mailed,  assuming  that  the  agent 
who  received  the  application  had  no  authority 
to  accept  the  same,  and  that  It  is  first  accepted 
at  the  home  office,  and  that  there  is  nothing  in 
the  transaction  showing  that  It  is  to  be  re- 
garded as  open  until  the  policy  Is  received  and 
accepted  .by  Insured.  State  Mut.  F.  Ins.  Co. 
T.  Brinkley  Stave  &  Heading  Co.  61  Ark.  1, 
29  L.  R.  A.  712.  31  8.  W.  157  (III.  b>  ;  North- 
umpfon  Milt.  Live  Stock  Ins.  Co.  v.  Tuttle,  40 
N.  J.  L.  470  (III.  b)  ;  Hyde  v.  Goodnow,  3  N. 
Y.  266  (III.  b)  ;  Huntley  v.  Merrill,  32  Barb. 
63  L.  R.  A. 


626  (III.  b)  ;  Rose  v.  Kimberly  k  C.  Co.  89 
Wis.  545,  27  L.  R.  A.  556,  62  N.  W.  526  (III. 
b)  ;  Lamb  v.  Bowser,  7  Blss.  815,  372,  Fed. 
Cas.  Nos.  8,008,  8,009  (III.  b). 

Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
V.  Lasher  Stocking  Co.  66  Vt.  439,  29  Atl.  629 
(III.  b),  applies  the  same  principle,  though  in 
that  case  the  policy,  which  was  Issued  by  a 
Connecticut  corporation,  was  mailed  from  a 
branch  office  in  New  York  to  the  Insured  in 
Vermont,  it  being  held  that  the  contract  was 
made  in  New  York,  and  not  in  Vermont 

It  may  be  remarked,  by  way  of  caution,  that, 
though  it  was  held  in  Rose  v.  Kimberly  &  C 
Co.  89  Wis.  545,  27  L.  B.  A.  656,  62  N.  W. 
526,  that  the  contract  was  made  at  the  home 
office  of  the  association,  it  was  held  that  the 
law  of  the  place  where  the  contract  was  made 
did  not  govern  with  respect  to  the  particular 
matter  involved. 

In  State  Mut  F.  Ins.  Asso.  v.  Brinkley  Stave 
&  Heading  Co.  61  Ark.  1,  29  L.  R.  A.  712,  31 
S.  W.  157,  and  Hartford  Steam  Boiler  Inspec- 
tion ft  Ins.  Co.  V.  Lasher  Stocking  Co.  66  Vt. 
439,  29  Atl.  629,  the  rule  was  applied,  although 
the  first  premium  did  not  accompany  the  ap- 
plication, and  had  not  been  paid  at  the  time 
the  policy  was  mailed.  The  fact  in  that  re- 
spect does  not  appear  in  Rose  v.  Kimberly  & 
C.  Co.  89  Wis.  546,  27  L.  R.  A.  656,  62  N.  W. 
526. 

In  the  other  cases  it  appeared  that  the  first 
premium  accompanied  the  application,  though 
in  none  of  these  cases  is  such  fact  expressly 
made  a  qualification  of  the  decision.  In  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  Hadley,  43  C.  C. 
A.  25,  102  Fed.  856  (III.  o),  infra,  the  court 
would  apparently  have  held,  If  there  had  been 
no  other  ground  for  its  decision,  that  the  con- 
tract was  not  consummated  until  the  policy 
was  received  by  the  insured  in  Massachusetts 
and  a  check  for  the  premium  mailed  by  hiro  to 
the  home  office,  because  it  was  expressly  stipu- 
lated In  the  application  that  the  Insurance  ap- 
plied for  shonid  not  become  binding  upon  the 
society  until  the  first  premium  thereon  had  been 
actually  received  by  the  society.  It  seems  to 
have  been  assumed  In  this  case,  however,  that 
the  requirements  of  the  stipulation  were  com- 
piled  with  as  soon  as  the  check  was  mailed  in 
Massachusetts. 

So,  in  Carrollton  Furniture  Mfg.  Co.  v.  Amer- 
ican Credit  Indemnity  Co.  59  C.  C.  A.  545,  124 
Fed.  85,  Keafflrmiog  on  rehearing  the  previous 
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The  4th  proviso  of  §  73,  like  many  similar 
provisions  of  this  statute,  is  mandatory 
upon  the  company,  and  imposes  a  duty 
which  cannot  be  released  or  discharged  by 
contract  with  the  applicant. 

Coitsidine  v.  Metropolitan  Zr.  Ina,  Co.  165 
Mass.  462,  43  N.  E.  201 ;  Ola/Un  ▼.  United 
States  Credit  System  Co.  165  Mass.  501,  43 
N.  E.  293;  H&rmany  v.  Fidelity  Mut.  Life 
A880,  151  Pa.  17,  24  Atl.  1064;  Keatley  v. 
Travelers'  Ina.  Co.  187  Pa.  197,  40  Atl.  808. 

Messrs.  Begiiiald  Foster  and  Edward 
Ii.  Short  for  appellee. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  policy  of  insur- 
ance issued  by  a  New  York  corporation.  The 


contract  was  made  in  New  Hampshire  or 
New  Yorkf  it  does  not  matter  which.  By 
the  policy  the  application  was  made  a  part 
of  the  contract,  and  in  the  application  the 
applicant  warranted  that  he  would  not  die 
by  his  own  act  within  two  yean.  He 
hanged  himself  within  two  years,  and  this 
fact  is  relied  upon  as  a  defense.  The  plain- 
tiff seeks  to  avoid  this  defense  on  the 
ground  that  a  copy  of  the  application  was 
not  attached  to  the  policy.  The  attachment 
of  a  copy  is  not  required  by  the  laws  of 
either  New  Hampshire  or  New  York,  but 
the  applicant,  although  living  at  the  time 
in  New  Hampshire,  was  domiciled  in  Mas- 
sachusetts, and  the  plaintiff  for  that  reason 
seeks  to  bring  the  case  within  the  require- 
ments of  Massachusetts  law.     Stat.   18H 


decision  in  52  C.  C.  A.  671.  115  Fed.  77,  one 
of  the  grounds  of  the  decision  holding  Ken- 
tucliy  the  locus  contractus  was  that  the  first 
premium  was  paid  there;  It  appearing  that 
the  policy  had  been  mailed  from  Missouri  di- 
rectly to  the  insured  in  Kentucky,  and  that  the 
latter  there  mailed  a  check  for  the  tlrst  pre- 
mium to  the  insurer  in  Missouri.  The  policy 
in  this  case  expressly  stipulated  that  no  claim 
should  be  provable  under  it  for  a  loss  occurring 
prior  to  the  payment  of  the  first  premium, 
"even  though  the  policy  has  been  deliv- 
ered prior  to  such  payment."  Besides,  it 
appeared  in  this  case  that  the  policy 
mailed  to  the  insured  did  not  corre- 
spond to  the  application;  and,  as  is  subse- 
quently shown  in  this  subdivision,  that  fact 
alone  would  have  been  sufilcient  to  make  Ken- 
tucky the  Jootts  contractus. 

When  the  policy  mailed  to  the  insured  varies 
in  any  material  respect  from  the  application, 
the  contract  is  not  consummated  until  the  ap- 
pllcant  actually  receives  the  policy  from  the 
mall,  and  either  expressly  or  impliedly  assents 
to  the  variance;  and  in  that  case,  of  course, 
the  contract  is  deemed  to  have  been  made  in 
the  state  or  country  in  which  he  receives  the 
policy  and  assents  to  the  variance. 

Thus,  in  Provident  Sav.  Life  Assur  Soc.  v. 
Hadley,  43  C.  C.  A.  25,  102  Fed.  856,  a  ciU- 
zen  of  Massachusetts,  while  in  New  York,  ap- 
plied to  a  corporation  of  that  state  for  insur- 
ance upon  his  life,  stating  that  he  desired 
|2o,000,  and  answering  the  question  in  the  ap- 
plication, as  to  the  exact  kind  of  policy  he  de- 
sired, by  the  words,  "twenty-year  endowment 
bond ;"  the  applicant  was  examined  in  the 
usual  course  of  business,  and  informed  that  he 
had  passed  the  medical  department;  the  first 
premium  was  not  paid  at  the  time,  but  it  was 
understood  that  the  endowment  bond  was  to 
be  filled  out  and  forwarded  to  the  applicant  at 
his  home  in  Massachusetts ;  subsequently,  the 
company  forwarded,  through  the  mall,  five 
bonds  of  $5,000  each,  stating  that  no  bonds 
were  engraved  in  excess  of  that  amount,  and 
requesting  the  applicant,  if  he  found  the  bonds 
satisfactory,  to  send  a  check  for  the  first  pre- 
mium ;  the  applicant  retained  the  policy  and 
sent  a  check  for  the  premium  through  the  mail 
to  New  York.  It  was  held  that  the  contract 
was  a  Massachusetts  contract.  The  court  said 
that  it  was  not  necessary  to  determine  whether 
the  variance  between  the  application  executed 
63  L.  R.  A. 


in  New  York,  which  called  for  a  single  $25,000 
"twenty-year  endowment  bond,"  and  the  fire 
$5,000  bonds  finally  delivered  in  Masaachusetti, 
was  of  sufilcient  substance  to  operate.  Id  and 
of  Itself,  to  open  what  had  been  done  In  New 
York,  and  to  carry  the  act  of  final  completios 
to  Massachusetts,  since  the  letter  accompAny- 
ing  the  bonds  treated  the  contract  as  incom- 
plete, and  left  its  approval  and  acceptance  aad 
completion  at  the  option  of  the  applicant. 

So,  in  Bom  v.  Home  Ins.  Co.  (Iowa)  94  N. 
W.  840  (III.  k),  it  was  held  that,  even  assum- 
ing that  the  policy  was  mailed  directly  from 
the  general  agency  in  Illinois  to  the  insured  in 
Iowa,  it  must  be  regarded  as  a  contract  made 
in  Iowa,  since  an  additional  premium  over  that 
remitted  with  the  application  was  charged  to 
the  local  agent,  and  afterwards  remitted  by 
him  to  the  general  agent  The  decision  is  uikui 
the  ground  that  the  contract  was  not  com- 
pleted until  the  insured  assented  to  the  addi- 
tional premium. 

In  Hartford  Steam  Boiler  Inspection  &  Ina 
Co.  V.  Lasher  Stocking  Co.  66  Vt.  43d.  29  Atl. 
620,  however,  the  fact  that  the  policy  was  ac- 
companied by  a  report  from  the  company's  in- 
spector suggesting,  but  not  requiring,  certain 
changes  in  the  insured  property,  was  held  not 
to  change  the  place  of  the  contract  from  New 
Yofk,  where  the  policy  was  mailed,  to  Ver- 
mont, where  it  was  received. 

If  it  is  the  understanding  that  it  is  optional 
with  the  applicant  to  conclude  the  contract  or 
not,  the  contract  is  consummated  in  the  state 
where  he  exercises  such  option.     Thus: 

In  Rogers  v.  (Hiarter  Oak  L.  Ins.  Co.  41 
Conn.  97,  a  resident  of  New  York,  while  In  Con- 
necticut, applied  for  Insurance  in  a  company 
of  the  latter  state,  with  an  understanding  that 
the  agent  should  forward  the  policy,  when  is- 
sued, to  the  applicant's  address  In  New  York, 
who,  if  it  was  found  to  be  as  agreed^  was  to 
remit  the  premium,  or,  if  not,  to  return  the 
policy ;  the  policy  to  take  effect  when  the 
premium  was  paid.  The  policy  was  accordingly 
mailed  to  the  applicant  at  New  York,  but  the 
latter  died  without  ever  having  seen  It.  It 
was  held  that  no  contract  had  been  consum- 
mated. The  decision  is  upon  the  ground  that 
it  was  left  open  for  the  applicant  to  accept  or 
decline  the  policy. 

It  was  held  in  Meyer  v.  Supreme  Lodge.  K. 
of  P.  (N.  Y.)  70  N.  E.  Ill,  that  the  contract 
was  made  in  New  York,  it  appearing  that  a 
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ehap.  522,  §  73.  By  the  last  proviso  of  that 
aection  "every  policy  which  contains  a  ref- 
erence to  the  application  of  the  insured,  ei- 
ther as  a  part  of  the  policy,  or  as  having 
any  bearing  thereon,  must  have  attached 
thereto  a  correct  copy  of  the  application, 
and,  unless  so  attached,  the  same  shall  not 
be  considered  a  part  of  the  policy  or  re- 
ceived in  evidence."  The  plaintiff  argues 
that  the  words  "every  policy"  mean  every 
policy  with  which  the  statute  anywhere  un- 
dertakes to  deal  (citing  Conaidine  v.  Met- 
ropolitan L.  In8,  Co.  165  Mass.  462,  43  N.  £. 
201,  and  Nugent  v,  Oreenfield  Life  A880.  172 
:Mas8.  278,  281,  52  N.  E.  440) ;  that  the  pro- 
viso embodies  a  general  purpose  of  protec- 
tion to  citizens  of  Massachusetts,  and  that, 
at  least,  it  should  be  taken  to  lay  down  a 


rule  of  evidence  for  Massachusetts  courts 
in  suits  upon  policies  issued  to  its  citizens, 
wherever  made,  citing  Emery  y,  Burhank, 
163  Mass.  326,  28  L.  R.  A.  57,  39  N.  E.  1026. 
The  case  was  submitted  to  the  superior 
court  upon  agreed  facts  and  inferences, 
judgment  was  entered  for  the  defendant, 
and  the  plaintiff  appealed.  Of  course  all 
warranted  inferences  are  established  beyond 
revision  in  favor  of  the  defendant.  Old  Col- 
ony R,  Co.  V.  Wilder,  137  Mass.  536,  538. 
We  are  all  agreed  that  the  defendant  was 
entitled  to  judgment,  aftd,  notwithstanding 
the  very  elaborate  argument  for  the  plain- 
tiff, a  majority  of  the  court  is  of  opinion 
that  the  statute  is  of  narrower  meaning. 
The  principle  clause  in  §  73,  to  which  the 
proviso  M  attached,    concerns    "any  claim 


fraternal  benefit  company  organized  under  an 
act  of  Congress,  issued  a  certificate  signed  by 
its  officers  in  Illinois,  to  a  resident  of  New  York, 
who  signed  a  receipt  printed  thereon,  to  the 
effect  that  he  accepted  the  certificate  subject 
to  all  the  conditions  therein  contained.  It  did 
not  appear  how  the  certificate  was  sent  from 
Illinois  to  New  York,  and  that  fact  would 
not  seem  to  be  material,  since  the  signing  of 
the  receipt  in  New  York  was  the  final  act  by 
which  the  contract  was  consummated. 

3.  When  policy  mailed  to  agent  of  insured. 

Subject  to  the  conditions  and  exceptions, 
mentioned  in  the  last  subdivision,  that  apply 
when  a  policy  is  mailed  directly  to  the  in- 
sured, it  is  likewise  the  rule  that,  when  the 
policy  is  mailed  to  a  third  person,  who,  for  the 
purposes  of  the  transaction,  is,  or  Is  deemed 
CO  be,  the  agent  of  the  insured,  the  contract 
will  be  regarded  as  having  been  made  in  the 
state  or  country  from  which  the  policy  was 
mailed,  although  delivered  by  such  third  per- 
son to  the  Insured  in  another  state.  French 
▼.  People,  6  Colo.  App.  311,  40  Pac.  463  (III. 
b)  ;  Com.  Mut.  F.  Ins.  Co.  v.  William  Knabe 
&  Co.  Mfg.  Co.  171  Mass.  265.  50  N.  E.  516 
(III.  b)  ;  Davis  v.  iEtna  Mut.  F.  Ins.  Co.  67  N. 
li.  218,  34  Atl.  464  {infra  III.  a)  ;  Western  v. 
Genesee  Mut.  Ins.  Co.  12  N.  Y.  258;  Baker  v. 
Spaulding  Bros.  71  Vt.  169,  42  Atl.  982  (III. 
b)  ;  Galloway  v.  SUndard  F.  Ins.  Co.  45  W. 
Va.  237,  31  S.  B.  969  (III.  d). 

It  was  BO  held  in  Com.  Mut.  F.  Ins.  Co.  T. 
Falrbank  Canning  Co.  173  Mass.  161,  53  N.  B. 
S73,  upon  the  assumption  that  the  third  person 
was  not  the  agent  of  the  insurer,  without  ex- 
pressly assuming  that  he  was  the  agent  of  the 
insured.  In  Western  v.  Genesee  Mut.  Ins.  Co. 
12  N.  Y.  258,  the  statement  was  that  the  third 
person.  In  some  sense  and  for  some  purposes, 
may  have  been  the  agent  of  the  insurer,  but 
was  the  agent  of  the  applicant  in  respect  to 
making  the  application.  It  also  appeared  in 
the  last  case  that  the  application  expressly 
provided  that,  if  duly  approved,  the  policy 
would  bear  the  same  date  as  the  application, 
and  take  effect  from  the  time  the  application 
was  approved. 

In  Western  v.  Genesee  Mut.  Ins.  Co.  12  N. 
Y.  258,  the  first  premium  accompanied  the 
application;  but  in  Baker  v.  Spaulding  Bros. 
71  Vt.  169,  42  Atl.  982,  the  third  person,  who 
63  L.  R.  A. 


delivered  the  policy  to  the  insured,  was  re- 
quested to  collect  the  premium  from  the  latter 
and  remit  to  the  insurer.  The  decision  in  the 
latter  case  is  upon  the  assumption  that  the 
third  person  was  the  agent  of  the  insured,  and 
that  there  was  no  condition  attached  to  the 
delivery,  and  nothing  to  indicate  that  the 
policy  was  not  operative  and  binding  from  its 
date,  or  from  the  date  of  the  application.  The 
court  said  that  the  delivery  must  be  regarded 
the  same  in  law  as  it  would  have  been  had  the 
application  been  sent  by  the  insured  person- 
ally and  the  policy  mailed  to  him  with  a  re- 
quest to  pay  the  premium ;  and  that  the  con- 
tract took  effect  when  the  policy  was  de- 
posited in  the  postofiice  at  the  home  ofilce  of 
the  company. 

In  Re  Insurance  Co.  22  Fed.  109,  however, 
where  the  general  agents  of  an  insurance  com- 
pany sent  a  pollc]f,  together  with  a  premium 
note  ready  for  signature,  from  New  York  to 
an  insurance  broker  in  Canada,  and  the  latter 
delivered  the  same  to  the  applicant,  who  at 
the  time  signed  the  premium  note,  which  was 
returned  to  the  general  agents  In  New  York,—; 
it  was  held  that  the  contract  was  made  In 
Canada,  and  was  governed  by  the  laws  of 
Canada ;  but  in  this  case  the  policy,  which  was 
sent  from  New  York,  differed  wholly  from  the 
application,  and  the  court  held  that  the  minds 
of  the  parties  did  not  meet  until  the  applicant 
accepted  the  policy  and  signed  the  note  in 
Canada.  It  further  appeared  in  this  case  that 
the  application  contemplated  that  the  premium 
note  should  be  indorsed  by  a  third  party.  This, 
however,  was  not  done,  and  it  was  argued  that 
the  contract  did  not  become  complete  until  the 
general  agents  in  New  York  had  accepted  the 
premium  note  without  the  indorsement,  but  this 
contention  was  rejected. 

In  Gibson  v.  Connecticut  F.  Ins.  Co.  77  Fed. 
561  (III.  a),  where  a  policy  was  mailed  from 
Minnesota  to  a  broker  (not  the  ageut  of  the 
insurer)  in  Missouri,  accompanied  by  a  letter 
stating  the  amount  of  the  premium  and  direct- 
ing him  to  deliver  the  policy  If  acceptable,  and 
the  policy  was  accepted  by  the  applicant  without 
demur,  it  was  held  that  the  contract  was  made 
in  Minnesota,  though  the  premium  rate  was 
different  from  that  suggested  by  the  broker  at 
the  time  the  application  was  forwarded  by 
him.  The  decision  is  upon  the  ground  that 
when  the  insured  accepted  the  policy  he  ratified 
the  act  of  the  insurer's  agent   in   Minnesota, 
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arising  under  a  policy  which  has  been  is- 
sued in  this  commonwealth  by  any  life  in- 
surance company."  Prima  fade  the  words 
"every  policy"  in  the  proviso  mean  every 
policy  of  the  kind  under  consideration  in 
the  principal  clause,  that  is,  policies  issued 
in  this  commonwealth.  The  prima  facie  in- 
terpretation is  confirmed  by  the  next  words 
of  the  section.  These  are:  "Each application 
for  such  policy  shall  have  printed  upon  it  in 
large  bold-faced  type  the  following  words: 
IJnder  the  laws  of -Massachusetts,  each  ap- 
plicant for  a  policy  of  insurance  to  be  is- 
sued hereunder  is  entitled  to  be  furnished 
with  a  copy  of  this  application  attached  to 
any  policy  issued  thereon.'"  It  is  not  to 
be  believed  that  these  words  were  expected 


and  the  CMi  tract  by  relation  became  operative 
as  a  Minnesota  contract  So,  In  Com.  Mut. 
F.  Ina  Co.  v.  William  Knabe  ft  Co.  Mfg.  Co. 
171  Mass.  260,  60  N.  B.  &16,  It  was  held  that 
the  contract  must  be  regarded  as  made  In  the 
state  from  which  the  policy  is  mailed  to  the 
Insnred^B  agent,  althoui^  the  application  does 
not  contain  all  the  terms  and  conditions  in- 
cluded in  the  polic7,->nat  least  if  the  policy 
contains  no  extraordinary  provisions. 

4.  When  poMoy  delivered  to  insured  hy  local 
agent  of  insurer, 

(a)  When  local  agent  required  to  oountereign 
policy. 

While,  as  subsequently  shown,  there  is  much 
conflict  among  the  authorities  upon  the  question 
whether  the  contract  ahall  be  regarded  as  made 
in  the  state  In  which  the  home  office  of  the 
company  Is  situated  and  in  which  the  applica- 
tion is  accepted,  or  in  the  state  of  the  insured's 
residence,  where  the  policy  Is  mailed  to  thtf 
local  agent  of  the  insurer  and  by  him  delivered 
to  the  iusured,  and  there  is  no  express  stipu- 
lation to  the  effect  that  the  contract  shall  not 
take  effect  until  the  performance  of  certain 
conditions  by  the  insurer's  agent.  It  Is  well  es- 
tablished that  when  there  is  such  a  stipulation 
the  contract  is  regarded  as  made  in  the  state 
in  which  those  conditions  are  performed,  which 
Is  usually  the  state  of  the  Insured's  residence. 

Thus,  where  an  application  is  accepted  at 
the  home  office  of  the  company  in  one  state, 
and  the  policy  Is  mailed  to  the  local  agent  of 
the  Insurer  in  another  state,  to  be  by  him  de- 
livered to  the  Insured,  but  expressly  stipu- 
lates that  It  shall  not  be  valid,  or  that  it  shall 
not  take  effect,  until  countersigned  by  such 
agent,  the  contract  is  regarded  as  made  in  the 
state  in  which  the  policy  Is  so  countersigned. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott,  7 
Sawy.  IT,  5  Fed.  225  (III.  b)  ;  ContlnenUl  L. 
Ins.  Co.  V.  Webb,  54  Ala.  688  (III.  g,  2)  ;  Cur- 
tiss  V.  JEtntL  L.  Ina  Co.  90  Cal.  245,  27  Pac. 
211  (III.  r)  ;  Pomeroy  v.  Manhattan  L.  Ins. 
Co.  40  111.  308  (III.  d,  h)  ;  Cromwell  v.  Royal 
Canadian  Ins.  Co.  49  Md.  366.  33  Am.  Rep. 
258  (the  ultimate  question  in  this  case  related 
to  the  attachment  of  the  proceeds)  ;  Daniels 
V.  Hudson  River  P.  Ins.  Co.  12  Cush,  416,  59 
Am.  Dec.  192  (III.  I),  Heebner  v.  Eagle  Ins. 
Co.  10  Gray,  131.  69  Am.  Dec.  308  (III.  s)  ; 
Antes  V.  State  Ina  Co.  61  Neb.  55,  84  N.  W. 
63  L.  R.  A. 


to  be  printed  upon  applications  for  polidet 
outside  the  state.  The  same  limit  is  mani- 
fest to  the  final  requirement  of  the  section 
that  no  life  insurance  company  transacting 
business  under  the  act  shall  issue  any  policy 
to  a  resident  of  this  oonunonwealth  without 
certain  characteristics  intended  to  make  the 
scope  of  the  contract  clear. 

Primarily  the  proviso  regfulatee  the  mak- 
ing or  form  of  the  contract,  not  the  mode 
in  which  it  shall  be  proved.  There  is  no 
room  for  doubt  that  that  is  its  chief  pur- 
pose, and  that  being  so  there  is  no  ground 
for  extracting  from  it  a  rule  of  procedure 
broader  than  the  rule  of  substantive  law. 
It  could  not  be  tortured  into  a  general  rule 
of  procedure,  applicable  to  all  policies 
wheresoever  and  by  whomsoever  issued,  if 

412  (III.  k)  ;  Todd  V.  State  Ina  Co.  8  W.  N. 
C.  880  (III.  s)  ;  Cumow  v.  Phoenix  Ins.  Co. 
87  S.  C  406,  16  8.  B.  132  (the  ultimate  ques- 
tion in  this  case  was  as  to  the  place  where  the 
cause  of  action  arose)  ;  Fidelity  Mnt.  Life 
Asso.  V.  Harris,  94  Tex.  25,  67  8.  W.  635  (III. 
c,  d)  ;  Manhattan  L.  Ina  Co.  v.  Warwick,  20 
Gratt  628,  8  Am.  Hep.  218  (the  ultimate  ques- 
tion in  this  case  was  as  to  the  place  where 
premiums  were  payable). 

In  Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott, 
7  8awy.  17,  6  Fed.  226;  Pomeroy  v.  Manhat- 
tan L.  Ina  Co.  40  111.  898 ;  and  Manhattan  L. 
Ins.  Co.  V.  Warwick,  20  Gratt.  628,  3  Am.  Rep. 
218, — the  stipulation  as  to  countersigning  was 
coupled  with  a  stipulation  requiring  the  pay- 
ment of  the  first  premium  before  the  policy  is- 
sued took  effect;  but  the  condition  as  to  coun- 
tersigning alone  would  undoubtedly  have  been 
regarded  as  sufficient  to  locate  the  consumma- 
tion of  the  contract  in  the  state  where  the 
policy  was  countersigned  by  the  agent. 

The  two  cases  next  cited  do  not  involve  any 
question  as  to  conflict  of  laws,  but  it  is  ap- 
parent that  the  principle  applied  by  tbem  is 
the  same  as  that  established  in  the  preceding 
cases. 

Where  a  policy  of  life  insurance  issued  by  a 
Missouri  company  stipulates  that  it  shall  not 
be  binding  upon  the  company  until  counter- 
signed by  the  agent  in  New  Orleans  and  the 
advanced  premium  paid,  no  contract  is  consum- 
mated where  the  applicant  died  before  the 
policy  had  been  countersigned  or  delivered, 
though  the  application  had  previously  been  ac- 
cepted and  the  policy  sent  to  the  agent  at  New 
Orleans.  Hardie  v.  8t  Louis  Mut.  Lu  Ina  Co. 
26  La.  Ann.  242. 

A  policy  of  life  insurance  which  provides 
that  It  shall  not  be  enforced  until  counter- 
signed by  an  agent  at  Boston  is  invalid  till  so 
countersigned,  although  such  agent  Is  himself 
the  assured,  and  the  policy  has  been  recelTcd 
and  written  by  him.  Badger  v.  American  Popu- 
lar L.  Ina  Co.  108  Mass.  244,  4  Am.  Rep.  547. 

In  Whltcomb  v.  Phomlx  Mut.  L.  Ins.  Co.  11 
Chicago  Legal  News  408.  Fed.  Cas.  No.  17.580, 
however,  it  was  held  that  the  policy- of  insur- 
ance which  was  issued  by  a  Connecticut  cor- 
poration was  not  to  be  regarded  as  a  contract 
made  in  Massachusetts,  although  the  policy 
was  not  to  take  effect  until  countersigned  by 
that  Insurer's  agent  in  that  state,  and  was  so 
countersigned  by  him.    The  decision  was  upon 
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Bued  upon  in  this  state.  Botiomley  ▼.  Metro- 
politan L,  Ins.  Co.  170  Mass.  274,  276,  277, 
49  N.  £.  438.  Still  more  plainly  it  cannot 
be  read  as  a  rule  of  procedure  for  all  suits 
here  upon  policies  issued  upon  Massachu- 
setts lives  or  to  persons  domiciled  in  Massa- 
chusetts, or  for  suits  by  such  persons  against 
corporations  doing  business  in  this  state. 
The  rule  of  procedure  follows,  and  is  meas- 
ured by  the  rule  of  substantive  law.  The 
applications  which  are  forbidden  to  be  re- 
ceived in  evidenee  are  those  which  are  re- 
quired by  the  Massachusetts  law  to  be  at- 
tached to  the  policy, — ^no  others. 

Assuming  that  the  proviso  has  the  purpose 
just  stated,  such  cases  as  we  have  seen  upon 
kindred  questions  show  that  generally  such 
statutes  will  be  construed  as  intended  to  af- 


fect only  contracts  made  within  the  juris- 
diction. Mutual  L.  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  265,  269,  45  L.  ed.  181,  184,  186, 
21  Sup.  Ct.  Kep.  106;  Oriesemer  v.  Mutual 
L.  Ina.  Co.  10  Wash.  202,  207,  38  Pac.  1031. 
Nothing  was  said,  or  could  have  beeh  de- 
cided, in  Considine  v.  Metropolitan  L.  Ins. 
Co.t  or  Vugent  v.  Greenfield  Life  Asso.,  that 
extended  the  proviso  to  policies  issued  by 
foreign'  companies  outside  the  common- 
wealth. The  policies  in  both  these  cases 
were  issued  in.  Massachusetts.  It  would  be 
most  unusual  for  a  state  to  try  to  regulate 
the  form  of  contracts  made  outside  of  its 
jurisdiction,  not  reaching  into  the  jurisdic- 
tion in  their  operation,  and  not  necessarily 
ever  coming  before  its  courts.  Commonly 
such  an  attempt  would  be,  not  only  im- 


the  ground  that  the  agent  had  no  authority  to 
refuse  to  countersign;  that  the  countersigning 
was  a  mere  ministerial  act  without  any  pnr- 
poee,  over  and  above  the  delivery  of  the  policy, 
except  the  preservation  of  the  written  evidence 
of  delivery;  and  that  it  had  been  conclusively 
established  in  Desmazes  v.  Mutual  Ben.  L.  Ins. 
Co.  7  Ins.  L.  J.  926,  Fed.  Gas.  No.  3,821,  infra, 
that  the  delivery  of  the  policy  In  the  state  was 
not  sufficient  to  subject  it  to  the  local  law. 

(b)  Stipulation  that  contract  is  not  to   take 
elfeot  untU  delivery  or  payment  of  pre- 

Whatever  may  be  the  case  In  the  absence 
of  an  express  stipulation  In  the  contract  that 
it  shall  not  take  effect  nntil  the  payment  of 
the  first  premium,  or  until  the  payment  of  the 
first  premium  and  the  delivery  of  the  policy, 
It  is  well  established  that  when  there  is  such 
a  Btlpalatlon,  and  the  first  premium  does  not 
accompany  the  application,  but  the  company 
lends  the  policy  to  its  own  agent,  who  delivers 
the  same  to  the  insured  upon  receipt  of  the 
first  premium  from  the  latter,  the  contract 
will  be  deemed  to  have  been  made  in  the  state 
where  the  policy  was  so  delivered  and  the  pre- 
mium paid,  and  not  in  the  state  where  the 
application  was  accepted  and  from  which  the 
policy  was  mailed.  Equitable  Life  Assur.  Soc. 
T.  Clements,  140  U.  8.  226,  86  L.  ed.  497,  11 
Sup.  C*t.  Rep.  822  (III.  a,  d,  k)  ;  Mutual  L. 
Ins.  Co.  V.  Cohen,  179  U.  8.  262,  45  L.  ed. 
181,  21  Sup.  Ct  Rep.  106  (III.  a,  k)  ;  Mutual 
L.  Ins.  Co.  V.  Hill,  193  U.  8.  551,  48  L.  ed.  — , 
24  Sup.  Ct.  Rep.  538;  Mutual  Ben.  L.  Ins.  Co. 
V.  Robison,  64  Fed.  580,  AflSrmed  in  22  L.  R. 
A.  32.'5,  7  C.  C.  A.  444,  19  U.  8.  App.  266,  68 
Fed.  723  (III.  a)  ;  Albro  v.  Manhattan  L.  Ins. 
Co.  119  Fed.  629  (III.  a)  ;  Knights  Templar 
k  M.  Ute  Indemnity  Co.  v.  Berry,  1  C.  C.  A. 
561,  4  U.  8.  App.  853,  50  Fed.  511,  Affirming 
46  Fed.  439  (IH.  n)  ;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Elliott,  7  8awy.  17,  6  Fed.  225 
(III.  b)  ;  Ford  v.  Buckeye  State  Ins.  Co.  6 
Bnih,  133,  99  Am.  Dec.  663  (III.  b)  ;  Millard 
V.  Bray  ton,  177  Mass.  533,  52  L.  R.  A.  117,  59 
N.  E.  436  (III.  g,  2) ;  Cravens  v.  New  York  L. 
Ins.  Co.  1^8  Mo.  583,  53  L.  R.  A.  805,  50  8. 
W.  519,  Affirmed  In  178  U.  8.  889,  44  L.  ed. 
1116,  20  Sup.  Ct.  Rep.  962  (III.  a,  k)  ;  Horton 
T.  New  York  L.  Ins.  Co.  151  Mo.  604,  52  8.  W. 
856  (III.  a,  k)  ;  Watt  v.  Gideon,  8  Pa;  Dlst 
R.  895,  22  Pa.  Co.  Ct.  499. 
03L.R.  A. 


In  Millard  v.  Brayton,  177  Mass.  683,  52  L. 
R.  A.  117,  59  N.  B.  436,  the  additional  fact 
appeared  that  in  the  application  the  wife  of 
the  Insured  was  the  only  beneficiary,  while  In 
the  policy  she  was  not ;  and  the  court  said  that 
the  contract  was  not  made  until  the  policy, 
as  changed,  was  delivered  to  the  insured,  and 
the  premium  paid. 

In  Horton  v.  New  York  L.  Ins.  Co.  161  Mo. 
604,  62  8.  W.  356,  it  appeared  that  the  local 
agent,  prior  to  the  acceptance  of  the  applica- 
tion at  the  home  office,  gave  the  applicant  a 
conditional  receipt  which  stipulated  that  if  the 
risk  were  accepted  the  insurance  should  date 
from  the  date  of  the  receipt.  The  court  held, 
however,  that  it  was  not  shown  that  the  pre- 
mium was  in  fact  paid  before  the  acceptance 
of  the  application,  and  under  the  circum- 
stances it  could  not  be  inferred  that  it  was, 
and  that  the  local  agent  had  no  authority  to 
stipulate  that  the  contract  should  take  effect 
before  delivery  of  the  policy. 

The  court,  in  Fidelity  Mut  Life  Asso.  v. 
Harris.  94  Tex.  26,  57  8.  W.  635  (III.  d,  1) 
impliedly  conceded  the  general  rule,  but  held 
that  it  did  not  apply  in  that  case,  notwith- 
standing that  the  policy  expressly  provided 
that  it  should  not  be  binding  until  delivery 
during  the  lifetime  and  good  health  of  the  ap- 
plicant, and  until  the  first  payment  due  there- 
on had  been  made.  The  decision  is  upon  the 
ground  that  the  premium  accompanied  the  ap- 
plication, and  that  the  stipulation  In  question 
was  one  generally  used  in  blank  policies  to 
cover  cases  where  the  first  premium  has  not 
been  paid  when  the  policy  issues,  but  is  to  be 
paid  subsequently.  New  York  L.  Ins.  Co.  v. 
Babcock,  104  Ga.  67,  42  L.  R.  A.  88,  30  8.  E. 
278,  contains  nothing  contrary  to  the  rule.  It 
is  true  that  It  was  held  in  that  case  that  the 
receipt  by  an  agent  from  his  insurance  com- 
pany of  a  policy  to  be  unconditionally  de- 
livered by  him  to  the  applicant  is,  in  law, 
tantamount  to  a  delivery  to  the  insured,  al- 
though the  agent  never  parts  with  the  pos- 
session of  the  policy,  and  although  its  delivery 
to  the  applicant  is,  by  contract,  made  essential 
to  its  validity.  The  decision,  however,  is  upon 
the  ground  that,  under  the  circumstances  of  the 
case,  there  was  a  delivery  in  legal  e^ect,  though 
no  manual  delivery.  The  question  in  the  case 
was  whether  any  contract  had  been  consum- 
mated, the  applicant  having  died  after  the  pol- 
icy had  been  received  by  the  local  agent,  but 
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politic,  but  beyond  its  power.  Probably  the 
power  of  this  state  was  not  increased  in 
that  respect  by  the  fact  that  the  present  de- 
fendant had  complied  with  the  laws  of 
Massachusetts,  and  did  business  here.  Mu- 
tuai^L,  Ins.  Co,  v.  Cohen,  179  U.  S.  262,  2ft9, 
45  L.  ed.  181,  186,  21  Sup.  Ct.  Rep.  106, 
Citing  Oriescmer  v.  Mutual  L,  Ins.  Co,  10 
Wash.  207,  38  Pac.  1031 ;  Belknap  v.  John- 
ston, 114  Iowa,  265,  86  N.  W.  267.  But 
were  it  otherwise,  we  should  need  clear 
words  or  strong  grounds  of  policy  before 
supposing  that  the  legislature  had  pressed 
its  power  to  such  an  extreme.  Certainly 
we  should  not  force  an  unnatural  construc- 
tion upon  plain  language  in  order  to  reach 
80  unusual  a  result. 

In  Bottomley  v.  Metropolitan  L.  Ins,  Co, 


170  Mass.  274,  277,  49  N.  E.  438,  it  was  as- 
sumed that,  unless  the  contract  was  made  in 
Lrlassachusetts,  an  enactment  like  the  one  in 
question  did  not  apply.  See  also  Millard  v. 
Brayton,  177  Mass.  533,  537,  52  L.  R,  A. 
117,  59  N.  £.  436,  where  the  contract  was 
made  with  a  corporation  doing  business  in 
this  state. 

The  most  natural  interpretation  of  the 
seeming  attempt  in  §  3  to  extend  the  opera- 
tion of  the  statute  in  certain  cases  beyond 
the  limits  of  the  state  would  be  to  take 
that  attempt  as  confined  to  Massachusetts 
corporations.  But,  however  that  may  be,  we 
find  nothing  in  it  which  leads  us  to  doubt 
that  the  words  in  {  73,  "which  has  been  is- 
sued in  this  commonwealth,"  mean  actually 
issued,  and  are  not  extended  by  the  end  of 


without  having  received  the  same  from  the  lat- 
ter. Had  the  question  related  to  the  place 
where  the  contract  was  made,  the  decision  would 
clearly  have  been  that  it  was  made  in  the  state 
of  the  insured's  residence,  where  it  was,  in  le- 
gal effect,   delivered. 

The  decision  in  Mutual  L.  Ins.  Co.  v.  Hill, 
49  I^.  B.  A.  127,  38  C.  C.  A.  159,  97  Fed.  263, 
however,  seems  to  be  opposed  to  the  rule  above 
stated.  In  this  case  It  was  held  that  a  policy 
of  life  insurance  issued  by  a  New  York  corpora- 
tion was  a  New  York  contract  and  governed 
by  the  law  of  New  York  (apparently  because, 
In  the  view  of  the  court,  the  contract  was  made 
in  New  York,  the  domicil  of  the  Insurer),  not- 
withstanding that  the  policy  was  forwarded 
to  a  local  agent  of  the  company  in  Washington, 
who,  upon  payment  of  the  first  premium,  deliv- 
ered the  same  to  the  insured,  although  there 
was  a  stipulation  in  the  application  (which 
seems  to  have  been  made  a  part  of  the  pol- 
icy) that  there  should  be  no  contract  of  in- 
surance until  the  policy  had  been  delivered  and 
the  premium  paid.  The  decision  is  made  upon 
the  supposed  authority  of  Equitable  Life  Assur. 
Soc.  V.  Nixon,  26  C.  C.  A.  620,  48  U.  S.  App. 
482,  81  Fed.  796.  and  Equitable  Life  Assur. 
Soc.  V.  Trimble,  27  0.  C.  A.  404,  48  U.  S.  App. 
565,  83  Fed.  85.  But  the  court  in  the  Hill 
Case  apparently  overlooked  the  fact  that  the 
Nixon  Case  (and  the  Trimble  Case  was  de- 
cided upon  the  authority  of  the  Nixon  Case) 
was  expressly  distinguished  from  Equitable  Life 
Assur.  Soc.  V.  Clements,  140  U.  S.  226,  35  L. 
ed.  497,  11  Sup.  Ct.  Bep.  822,  upon  the  ground 
that  the  payment  of  the  first  premium  accom- 
panied the  application,  whereas  in  the  Hill 
Case  it  expressly  appeared  that  the  first  pre^ 
mium  was  paid  when  the  policy  was  delivered. 
It  is  not  apparent  why  the  Hill  Case  on  its 
facts  was  not  substantially  like  the  ClenentS 
Case.  The  decision  in  the  Hill  Case  was  re- 
versed by  the  United  States  Supreme  Court 
(178  U.  S.  347,  44  L.  ed.  1007,  20  Sup.  Ct.  Rep. 
914)  without  passing  upon  the  question  wheth- 
er the  New  York  statute  governed,  upon  the 
ground  that,  even  if  It  did,  the  failure  to  give 
notice  as  required  by  it  had  been  waived.  Upon 
a  subsequent  appeal  In  this  case  it  was  held 
by  the  circuit  court  of  appeals  (55  C.  C.  A.  536. 
118  Fed.  70§)  that  the  New  York  statute  gov- 
erned ;  but,  as  shown  in  8upra,  III.  a,  the  de- 
cision was  based  upon  the  express  stipulation 
that  the  contract  should  be  governed  by  the 
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laws  of  New  York,  and  apparently  proceeded 
upon  the  assumption  that  the  contract  was  mad« 
elsewhere.  The  latter  decision  was,  hi  torn, 
reversed  by  the  United  States  Supreme  Court 
in  Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S.  551. 
48  L.  ed.  — ,  24  Sup.  Ct.  Bep.  538,  which 
held  that  the  stipulation  did  not  govern  the 
case,  and  also  held  that  the  contract  was  made 
in  Washington. 

The  rule  above  stated  assumes  that  the  ques- 
tion is  merely  as  to  where  the  contract  was  ac- 
tually and  in  fact  made  (<.  e.  consummated). 
It  is  not  concerned  with  the  question  as  to  the 
consequences  of  the  contract  having  been  made 
hi  the  stake  where  It  was  delivered  by  the  in- 
surer's agent  to  the  insured.  In  some  of  the 
cases  there  was  an  express  stipulation  to  ibe 
effect  that  the  contract  should  be  held  and 
construed  at  all  times  and  places  to  have  been 
made  in  the  state  where  the  home  office  of  the 
company  was  located.  Such  a  stipulation  can- 
not, of  course,  change  the  place  where  the  con- 
tract was  actually  consummated,  though  it  may 
affect  the  ultimate  question  as  to  the  govern- 
ing law;  and  the  effect  of  such  a  stipaiatioa 
is  therefore  considered  in  connection  with 
the  question  as  to  the  governing  law  in  re- 
spect to  the  various  matters  that  arise  with  re- 
spect to  insurance  contracts. 

It  is  sufficient  in  this  connection  to  point 
out  that  the  United  States  Supreme  Court  did 
not  intimate  any  doubt  as  to  the  correctness 
of  the  position  taken  by  it  In  the  Clements  Case, 
when.  In  che  subsequent  cases  of  Mutual  L.  Ins. 
Co.  V.  Phinney,  178  U.  S.  327.  44  L.  ed.  10S\ 
20  Sup.  Ct.  Rep.  906:  Mutual  L.  Ins.  Co.  r. 
Sears,  178  U.  S.  345,  44  L.  ed.  1096^  20  Snp.  Ct 
Rep.  912 ;  and  Mutual  L.  Ins.  Co.  v.  Hill.  178 
U.  S.  847,  44  L.  ed.  1097,  20  Sup.  Ct  Rep. 
914, — it  treated  as  an  open  question  the  point 
whether  a  policy  of  insurance  issued  by  a  New 
York  company  and  sent  to  its  local  agent  in 
Washington,  who  there  delivered  it  to  the  in- 
sured upon  receipt  of  the  first  premium,  was 
governed  by  the  law  of  New  York  or  Wash- 
ington, notwithstanding  that  the  application 
expressly  stipulated  that  the  contract  should 
not  take  effect  until  the  first  premium  had  been 
paid  and  the  policy  delivered.  The  question 
which  the  court  held  to  be  an  open  one  was 
ot  as  to  the  place  where  the  contract  was  ac- 
tually made  (i.  e.  consummated),  but  as  to 
the  effect  of  a  stipulation  in  the  application, 
which  was  made  a  part  of  the  policy,  that  th« 
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i  3,  or  that  the  proviso  under  consideration 
is  limited  to  policies  actually  issued  here. 

The  statuto  construed  in  Etnery  v.  Bur- 
hank,  163  Mass.  326,  28  L.  R.  A.  67,  39  N. 
£.  102fB,  deals  with  a  case  standing  on  pe- 
culiar grounds, — ^the  case  of  contracts  by 
Massachusetts  testators  to  make  a  will.  The 
decision  left  it  undetermined  whether  the 
act  referred  only  to  procedure,  but  held 
that,  even  if  directed  primarily  to  the  valid- 
ity and  form  of  such  contracts,  it  embodied 
a  fundamental  policy,  and  also  by  implica- 
tion forbade  suits  against  Massachusetts 
testators  upon  oral  contracts  made  out  of 
the  state.  No  doubt  that  was  reading  a 
good  deal  into  the  act,  if,  as  it  seemed,  the 
act  dealt  primarily  and  expressly  with  the 
form  alone  of  the  contracts,  and  therefore 


was  confined  to  contracts  made  in  Massa- 
chusetts in  all  that  it  actually  said.  But, 
as  was  obeei-ved,  -^^n tracts  of  that  sort  nec- 
essarily reach  into  the  jurisdiction  in  their 
operation,  and  naturally  find  their  place  of 
performance,  as  well  as  their  forum  for  a 
suit  in  case  of  breach,  in  the  domicil.  There 
were  special  reasons,  therefore,  for  believ- 
ing that  the  statute  meant  to  put  forth  all 
the  powers  of  the  state  by  requirements  for 
procedure  as  well  as  for  form  in  matters  in 
which  this  commonwealth  was  so  peculiarly 
concerned.  But  those  considerations  have 
no  application  to  this  case.  Massachusetts 
is  not  concerned  with  contracts  in  general 
made  elsewhere,  simply  because  one  of  the 
parties  is  domiciled  here. 
Judgment  for  the  defendant. 


same  was  made  subject  to  the  charter  of  the 
company  and  the  laws  of  New  York.  The  same 
Is  true  of  the  decision  of  the  circuit  court 
of  appeals  upon  a  second  appeal  in  Mutual 
Lu  Ins.  Co.  V.  Hill,  65  C.  C.  A.  536,  118  Fed. 
708,  to  the  effect  that  such  stipulation  was  suffi- 
cient to  subject  the  policy  to  the  New  York 
statute. 

It  would  seem  to  make  no  difference  whether 
the  stipulation  is  to  the  effect  that  the  con- 
tract shall  be  regarded  as  made  in  a  cer- 
tain state  and  subject  to  the  laws  of  such  state, 
or  merely  to  the  effect  that  it  shall  be  subject 
to  the  laws  of  such  state,  without  expressly 
stipulating  that  It  was  made  in  that  state. 
Neither  form  of  stipulation  can  change  the  fact 
if  the  contract  was  in  reality  made  (<.  e,  con- 
summated) in  another  state  by  the  performance 
of  the  last  condition  precedent  in  that  state. 

(c)   When  no  conditions  precedent  ewpresaly  im- 
posed. 

In  the  cases  discussed  in  the  last  two  subdi- 
Tislons,  it  will  be  observed  that  the  contract 
expressly  made  the  acts  which  were  performed 
in  the  state  of  the  insured's  residence  (i.  e.» 
the  countersigning  of  the  policy  by  the  local 
agent,  and  the  delivery  of  the  policy,  and  the 
payment  of  the  first  premium)  conditions  of  its 
taking  effect;  and  the  place  of  the  making 
of  the  contract  was  therefore  necessarily  lo- 
cated in  that  state.  The  difficulty  in  determin- 
ing the  place  where  the  contract  is  made,  when 
the  policy  is  mailed  to  an  agent  of  the  Insurer 
and  by  him  delivered  to  the  insured,  arises  when 
no  conditions  are  expressly  imposed  upon  the 
contract's  taking  effect.  The  question  then  de- 
pends upon  the  further  question  whether  in  such 
a  case  there  are  any  implied  conditions  prece- 
dent, subsequent  in  point  of  time  to  the  accept- 
ance of  the  application,  which  are  to  be  per- 
formed in  the  state  of  the  insured's  residence. 
If  80,  the  contract  is,  of  course,  made  in  the  lat- 
ter state,  and  if  not  it  is  made  in  the  state  where 
the  application  is  accepted. 

In  the  following  cases  in  which  the  applica- 
tion was  received  by  a  local  agent  of  the  insur- 
er in  the  state  of  the  insured's  residence,  and 
forwarded  to  the  insurer's  home  office  and  there 
accepted,  and  the  policy  mailed  to  the  agent 
and  by  him  delivered  to  the  insured,  it  was  held 
that  the  contract  was  made  in  the  state  in 
which  the  policy  was  so  delivered,  although,  so 
63  L.  R.  A. 


far  as  appears,  there  was  no  express  stipulation 
imposing  any  conditions  precedent  to  the  taking 
effect  of  the  contract.  Equitable  Life  Assur. 
Soc.  V.  Winning,  7  C.  C.  A.  859,  19  U.  S.  App. 
173,  68  Fed.  541  (III.  k)  ;  Hicks  v.  National  L. 
Ins.  Co.  9  C.  C.  A.  215,  20  U.  S.  App.  410,  60 
Fed.  690  (III.  k)  ;  Wiestling  v.  Warthin,  1  Ind. 
App.  217,  27  N.  B.  576  (III.  b)  ;  Franklin  Ins. 
Co.  V.  Louisville  &  A.  Packet  Co.  9  Bush,  500 
(III.  b)  ;  Bailey  v.  Hope  Ins.  Co.  56  Me.  474  ; 
Stevens  v.  Rasin  Fertilizer  Co.  87  Md.  679,  41 
Atl.  116  (III.  b)  ;  Expressman's  Mut.  Ben.  Asso. 
V.  Hurlock,  91  Md.  685,  46  Atl.  957  (III.  d)  ; 
Thwing  V.  Great  Western  Ins.  Co.  Ill  Mass. 
93  (111.  g.)  ;  Reliance  Mut  Ins.  Co.  v.  Sawyer, 
160  Mass.  413,  36  N.  B.  59,  (III.  b)  ;  Dolan  v. 
Mutual  Reserve  Fund  Life  Asso.  173  Mass.  197, 
53  N.  B.  398  (IIL  1)  ;  Perry  v.  Dwelling-House 
Ins.  Co.  67  N.  H.  291,  33  Atl.  731  (III.  1)  ; 
Spencer  v.  Myers,  73  Hun,  274,  26  N.  Y.  Supp. 
371    (in.    h). 

The  decision  in  the  last  case,  that  the 
law  of  New  York  governed,  was  affirmed  by  the 
court  of  appeals  (150  N.  Y.  269,  34  L.  R.  A. 
175,  44  N.  E.  942  [III.  h])  without  passing 
upon  the  question  as  to  where  the  contract  was 
made;  the  court  holdin/g:  that  the  contract  was 
governed  by  the  law  of  New  York  even  if  not 
made  there. 

In  most  of  the  foregoing  cases  it  appeared 
that  the  Insured  was  a  resident  of  the  state 
in  which  the  policy  was  delivered,  and,  if  the 
Insurance  was  upon  property,  that  the  prop- 
erty was  situated  In  that  state.  This,  however. 
was  not  made  a  qualification  of  the  decision ; 
and  in  Bailey  v.  Hope  Ins.  Co.  66  Me.  474,  it 
was  held  that  the  contract  was  made  In  Maine, 
where  the  policy  was  delivered,  although  the 
property  insured  was  a  building  located  In  New 
Hampshire. 

In  Kelley  v.  Mutual  L.  Ins.  Co.  109  Fed.  56, 
(Reversed  upon  another  ground  in  52  C.  C.  A. 
154,  114  Fed.  268),  the  court,  speaking  of  a  pol- 
icy of  life  insurance  issued  by  a  New  York  com- 
pany to  a  resident  of  Iowa,  said  that  the  in- 
sured and  the  beneficiary  resided  in  Iowa  at 
the  date  of  the  application  and  the  issuance  of 
the  policy ;  that  the  Insured  continued  to  re- 
side there  unlil  his  death,  and  that  the  bene- 
ficiary was  still  a  resident  of  the  state ;  that 
the  medical  examination  was  in  Iowa,  that  the 
application  was  made  there,  and  that  the  con- 
tract was  therefore  an  Iowa  contract :  and 
that  all   Iowa  laws  upon   the  subject  then   in 
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force  entered  Into  and  formed  part  of  the  con- 
tract It  doee  not  appear  from  the  report  of 
the  case  how  or  where  the  policy  waa  delir- 
ered,  nor  does  it  appear  that  there  was  any 
stipulation  in  the  policy  that  it  should  not 
take  effect  until  the  delivery  of  the  same  and 
the  payment  of  the  premium,  though  the  court 
cites  and  relies  on  Bquitab.o  Life  Assur.  Soc. 
T.. Clements,  140  U.  S.  226,  85  L.  ed.  497,  11 
Sup.  Ct.  Rep.  822  (II.  d,  4,  (b)). 

Where  a  contract  of  Insurance  is  made  and 
delivered,  and  the  premiums  are  paid  in  Georgia, 
where  the  insured  resides,  it  is  a  Georgia  con- 
tract, and  is  governed  by  the  laws  of  that  state, 
though  the  insurer  is  a  Pennsylvania  corpor- 
ation. Fidelity  Mut  Life  Asso.  v.  Jeffords, 
S3  L.  R,  A.  193,  46  C.  C.  A.  377,  107  Fed.  402 
(III.  I),  Citing  Equitable  Life  Assur.  Soc.  v. 
Clements,  140  U.  S.  226,  85  L.  ed.  497,  11  Sup. 
Ct.  Rep.  S22.  The  circumstances  under  which 
the  policy  was  issued  do  not  appear..  The  state- 
ment that  the  contract  was  made  in  Georgia 
seems  to  beg  the  question  which  was  discussed 
in  the  case  cited.  Possibly  the  court  may  have 
meant  merely  that,  the  contract  having  been 
made  in  (Georgia,  it  would  be  governed  by  the 
law  of  that  state  wherever  it  may  have  been 
performable,  though  nothing  appears  in  the 
case  as  to  where  the  contract  was  performable. 

In  many  of  the  foregoing  cases  it  is  difficult. 
If  not  impossible,  to  determine  the  exact 
ground  of  the  decision, — that  is,  to  determine 
which  one  of  the  three  matters  referred  to  in 
subdivision  II.  d,  1,  »upra  (namely,  notice  to 
the  applicant  of  the  acceptance  of  his  applica- 
tion, delivery  of  the  policy  to  the  applicant,  or 
payment  of  the  first  premium  by  him),  the 
court  regarded  as  conditions  precedent,  the  place 
of  performance  of  which  determined  the  place 
of  the  consummation  of  the  contract.  For  in- 
stance, in  Hicks  V.  National  L.  Ins.  Co.  9 
C.  C.  A.  215,  20  V.  S.  App.  410,  60  Fed.  690, 
the  court  expressly  relies  on  Equitable  Life  As- 
sur. Soc.  V.  Clements,  140  U.  S.  226,  35  L.  ed. 
497,  11  Sup.  Ct  Rep.  822,  in  which  the  decision 
expressly  rests  upon  the  stipulation  that  the 
contract  should  not  take  effect  until  the  pay- 
ment of  the  first  premium,  although,  so  far 
as  appears  from  the  report  of  the  case,  there 
was  no  such  stipulation  in  the  Hicks  Ca.Be. 

It  is  important  to  determine,  if  possible, 
whether  the  courts  in  these  cases  regarded  all 
of  the  matters  referred  to  as  conditions  prece- 
dent, or,  if  not,  which  were  so  regarded. 

In  Perry  v.  Dwelling- House  Ins.  Co.  67  N.  H. 
291,  33  Atl.  731,  the  court  said  the  contract  was 
concluded  by  the  delivery  and  acceptance  of  the 
policy. — not  because  of  its  delivery,  but  because 
until  that  moment  the  insured  had  no  notice 
of  the  acceptance  of  his  application.  This 
language  would  seem  to  indicate  that,  if  such 
notice  had  been  given  to  the  Insured  at  the 
home  office  (perhaps  if  such  notice  had  been 
seut  him  through  the  mail  from  the  home  of- 
fice), the  contract  would  have  been  regarded 
as  made  at  the  home  office.  The  court  may 
have  also  regarded  the  payment  of  the  first 
premium  as  a  condition  precedent;  but  it  is 
clear  that  it  did  not  regard  the  delivery  of 
the  policy  as  such,  apart  fsom  its  character  as 
notice  of  the  acceptance  of  the  application,  as 
a  condition  precedent,  the  place  of  performance 
of  which  determined  the  place  where  the  con- 
tract was  made.  Galloway  v.  Standard  F.  Ins. 
Co.  45  W.  Va.  237,  31  S.  E.  969,  also  expressed 
the  opinion  that  the  place  of  delivery  did  not 
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determine  the  place  where  the  contract  was 
made ;  though  the  point  in  that  case  was  unim- 
portant because  the  policy  was  mailed  directly 
to  the  insured,  and  it  was  held  that  in  any  event 
the  deposit  of  the  policy  In  the  mail  at  the  home 
office  constituted  a  delivery. 

In  New  Tork  L.  Ins.  Co.  t.  Babcock,  104 
Ga.  67,  42  L.  R.  A.  88,  80  8.  D.  273,  it  was 
expressly  held  that  actual  delivery  of  the  pol- 
icy to  the  insured  is  not  essential  to  the  vir 
lidity  of  a  contract  of  life  insurance,  unless 
expressly  made  so  by  the  terms  of  the  con- 
tract The  decision  was  upon  the  assumptloo 
that  the  policy  was  sent  to  a  local  agent  of  the 
insurer.  The  question  in  this  case  was  wheth- 
er any  contract  had  been  made,  not  where  it 
was  made ;  but  the  principle  declared  is  appli- 
cable to  a  case  of  the  latter  kind. 

So  the  court  in  Horton  v.  New  Tork  L.  Ina 
Co.  151  Mo.  604,  52  S.  W.  856,  said  that  actual 
delivery  of  the  policy  Is  not  essential  to  the 
consummation  of  the  contract  if  the  company 
signifies  to  insured  by  other  means  that  his  ap- 
plication has  been  accepted.  In  Stevens  v. 
Rasin  Fertiliser  Co.  87  Md.  679,  41  Atl.  116. 
however,  the  court  said  that,  in  order  to  com- 
plete the  contract.  It  was  necessary  that  it 
should  be  delivered  and  the  cash  paid.  And  In 
Expressman's  Mut  Ben.  Asso.  v.  Hurlock,  91 
Md.  585,  46  Atl.  957,  where  it  was  held  that  a 
certificate  of  insurance  issued  by  a  New  Tork 
association  to  a  resident  of  Maryland  was  s 
Maryland  contract  where  the  certificate  was  de- 
livered to  and  the  premium  paid  by  him  in  the 
latter  state,  the  court  said  it  saw  no  reason  why 
the  general  rule,  that  a  contract  Is  not  a  com- 
pleted contract  until  it  is  tendered  by  one  par- 
ty and  accepted  by  the  other,  did  not  apply. 
If  the  court  in  the  last  two  cases  had  refer- 
ence to  delivery  as  such,  and  not  to  delivery 
as  the  means  of  communicating  notice  to  the 
insured  of  the  acceptance  of  his  applicatloo, 
the  place  where  the  policy  was  delivered  would 
determine  the  place  of  the  consummation  of 
the  contract  even  though  the  premium  had  been 
paid  before  the  acceptance  of  the  application, 
and  the  insured  had  been  otherwise  notified  of 
the  acceptance  of  his  application.  In  neither 
of  these  cases,  however,  did  it  appear  that  the 
insured  had  notice  of  the  acceptance  of  his 
application  before  the  delivery  of  the  policy; 
80  that  the  court  may  have  had  reference  to  de- 
livery merely  as  the  means  of  notice  of  the  ac- 
ceptance of  the  application. 

It  would  seem  that  the  decision  in  Reliance 
Mut.  Ins.  Co.  T.  Sawyer,  160  Mass.  418,  36 
N.  B.  59,  must  rest  upon  the  ground  that  ei- 
ther notice  to  the  applicant  of  acceptance  of 
his  application,  or  delivery  of  the  policy  as 
such,  or  both,  are  conditions  precedent  to  the 
taking  effect  of  the  contract ;  since  In  that  case 
it  appeared  that  the  premium  note  accompanied 
the  application,  so  that  assuming  that  the 
payment  of  the  premium  is  ordinarily  a  condi- 
tion precedent  such  condition  had  been  per- 
formed in  this  instance  before  the  acceptance 
of  the  application. 

In  Thwing  v.  Great  Western  Ins.  Co.  Ill 
Mass.  93 ;  Franklin  Ins.  Co.  v.  Louisville  &  A. 
Packet  Co.  9  Bush,  590 ;  Wiestling  v.  Warthin. 
1  Ind.  App.  217,  27  N.  B.  576;  and  Stevens 
V.  Rasin  Fertiliser  Co.  87  Md.  679.  41  AU. 
116, — the  premium  was  paid  when  the  pol- 
icy was  delivered,  and  therefore,  so  far  as 
the  facts  in  the  case  are  concerned,  the  de- 
cisions may  have  been  upon  the  ground  that 
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payment  of  the  premium  is  an  implied  condition 
precedent  In  the  other  cases  it  does  not  ap- 
pear whether  the  premium  accompanied  the 
application  or  was  paid  at  the  time  the  pol- 
icy was  dellTered. 

It  will  be  observed  that  Perry  ▼.  Dwelling- 
House  Ins.  Co.  67  N.  H.  291,  88  Atl.  731,  makes 
notice  to  the  insured  of  the  acceptance  of  bis 
application  essential  to  the  consummation  of 
the  contract  The.  court,  in  Horton  t.  New 
York  L.  Ins.  Co.  161  Mo.  604,  62  S.  W.  856, 
gave  as  one  of  the  reasons  why  the  contract 
was  to  be  regarded  as  made  in  Missouri,  where 
it  was  delivered  to  the  insured,  that  the  latter 
had  no  notice  that  his  application  had  been 
accepted  until  the  policy  was  delivered  to  him. 
In  this  case,  however,  there  was  an  express  stip- 
alati<m  that  the  contract  should  not  take  effect 
until  actual  payment  of  the  premium  by  the  in- 
snred. 

The  two  cases  next  cited  did  not  involve  any 
qaesti<m  as  to  conflict  of  laws,  but  emphasized 
the  necessity  of  notice  to  the  consummation  of 
the  contract 

Where  an  application  for  insurance  was  found 
■alisfactory,  and  a  i>olicy  written  and  offered 
to  the  applicant  for  inspection,  but  he  did  not 
pay  the  premium  called  for  by  its  terms,  and  it 
was  not  delivered  to  him,  no  communication 
having  been  made  by  the  insurance  company 
WLtter  receiving  the  application  until  the  offer 
of  the  policy  was  made, — no  contract  of  any 
kind  was  consummated  between  the  parties. 
Markey  v.  Mutual  Ben.  L.  Ina  Co.  126  Mass. 
158. 

In  Heiman  v.  Phcenlx  Mut  L.  Ins.  Co.  17 
Minn.  158.  10  Am.  Rep.  154,  Oil.  127,  it  was 
held  that  where.  Independent  of  the  policy,  there 
is  nothing  to  show  any  acceptance  of  the  ap- 
plication for  life  insurance,  or  any  agreement 
to  insure,  the  presumption  Is  that,  while  there 
were  negotiations,  there  was  no  contract*  and 
no  purpose  to  contract  otherwise  than  by  a 
policy  made  and  delivered  upon  simultaneous 
payment  of  premium.  The  court  took  the  posi- 
tion that  the  application  for  life  insurance  is 
a  mere  proposal  on  the  part  of  the  applicant 
and  that  when  the  insurer  signifies  its  accept- 
ance of  it  to  the  proposer,  and  not  before,  the 
minds  of  the  parties  meet  and  the  contract  is 
made ;  but  that  this  acceptance  must  be  signi- 
fied by  some  act 

In  the  following  cases  it  is  held  that  the 
contract  must  be  regarded  as  made  in  the 
state  in  .which  the  home  ofDce  is  situated,  and 
in  which  the  application  is  accepted,  and  from 
which  a  policy  is  forwarded  to  the  local  agent 
of  the  Insurer  and  by  him  delivered  to  the  in- 
sured, if  the  policy  corresponds  to  the  appli- 
cation, and  no  conditions  precedent  to  the  tak- 
ing effect  of  the  contract  are  expressly  Im- 
posed; Desmazes  v.  Mutual  Ben.  L.  Ins.  Co.  7 
Ins.  L.  J.  926,  Fed;  Cas.  No.  8,821  (III.  k)  ;  Whlt- 
comb  V.  Phoenix  Mut.  L.  Ins.  Co.  11  Chicago 
Legal  News,  408,  Fed.  Cas.  No.  17,580  (III.  k)  ; 
Smith  V.  Mutual  L.  Ins.  Co.  5  Fed.  582 ;  8hat- 
tnck  V.  Mutual  L.  Ins.  Co.  4  Cliff.  598,  Fed. 
Cas.  No.  12,715  (III.  k)  ;  Bqultable  Life  Assar. 
8oc.  V.  NUon,  26  C.  C.  A.  620,  48  U.  8.  App.  482, 
81  Fed.  796  (III.  k)  ;  Equitable  Life  Assur. 
Soc.  V.  Trimble,  27  C.  C.  A.  404,  48  U.  S.  App. 
565,  83  Fed.  86  (III.  k)  ;  Mllhous  v.  Johnson, 
21  N.  Y.  8.  R.  882,  4  N.  T.  Supp.  199  (III.  h) 
(See  also  Equitable  Life  Assur.  Soc.  v.  Fromm- 
hold,  75  111.  App.  48,  infra.  III.  c.) 
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In  Mllhous  v.  Johnson,  21  N.  T.  8.  R.  382, 
4  N.  Y.  Supp.  199,  it  does  not  appear  whether 
the  first  premium  was  paid  before  or  at  the 
time  of  the  delivery  of  the  policy. 

In  Equitable  Life  Assur.  Soc.  v.  Nixon,  26  C. 
C.  A.  '620,  48  U.  a  App.  482,  81  Fed.  796,  and 
Equitable  Life  Assur.  Soc.  v.  Trimble,  27  C.  C. 
A.  404,  48  U.  S.  App.  565,  83  Fed.  85,  decided 
on  the  authority  of  that  case.  It  expressly  ap- 
peared that  the  first  premium  accompanied  the 
application,  and  the  case  is  expressly  •distin- 
guished from  Equitable  Life  Assur.  Soc.  v. 
Clements,  140  U.  S.  226,  85  L.  ed.  497,  11  Sup. 
Ct.  Rep.  822,  upon  that  ground.  In  Desmazes  v. 
Mutual  Ben.  L.  Ins.  Co.  7  Ins.  L.  J.  926,  Fed. 
Caa  No.  3,821,  it  also  appeared  that  the 
premium  accompanied  the  application.  These 
cases  are  therefore  not  authority  for  lo- 
cating the  place  of  making  the  contract  at  the 
home  oflice  of  the  association  when  the  premium 
is  paid  at  the  time  of  the  delivery  of  the  policy 
to  the  insured  In  the  other  state. 

In  Shattuck  v.  Mutual  L.  Ina  Co.  4  Cliff. 
598,  Fed.  Ois.  No.  12,715,  however,  it  expressly 
appeared  that  the  first  premium  was  paid,  at 
the  time  the  policy  was  delivered.  The  court 
said,  in  this  connection :  "Contracts  of  Insur- 
ance are  completed  when  the  proposals  of  the 
one  party  have  been  accepted  by  the  other  by 
some  appropriate  act  signifying  such  an  ac- 
ceptance. .*  .  .  Consequently,  if  an  agent, 
appointed  In  a  state  other  than  that  which  char- 
tered the  company  and  in  which  the  company 
has  its  home  office,  forwards  the  requisite  pa- 
pers to  that  office,  and  a  policy  Is  thereupon  exe- 
cuted there  and  mailed  directly  to  the  appli- 
cant the  contract  is  a  contract  made  In  the 
state  where  the  home  office  is  situated;  and, 
since  the  acceptance  of  the  proposals  is  the  test 
of  completion,  it  follows  that  a  transmission 
of  the  policy  by  mall  to  the  agent,  to  be  de- 
livered by  him  to  the  applicant  If  the  policy 
conforms  in  all  respects  to  the  proposals,  would 
have  the  like  effect,  unless  by  the  terms  of  the 
policy  It  was  not  to  be  binding  until  it  was 
countersigned  by  the  agent  who  forwarded  the 
proposala" 

In  Whitcomb  t.  Phoenix  Mutual  /..  Ins. 
Co.  11  Chicago  Legal  News,  408,  Fed.  Cas. 
No.  17,530,  also,  it  appeared  that  the  pre- 
mium was  paid  to  the  agent  at  the  time 
the  policy  was  delivered.  So  far  as  ap- 
pears in  the  last  two  cases,  the  insured 
was  not  notified  of  the  acceptance  of  the 
application  until  the  policy  was  delivered  to 
him.  It  would  seem,  therefore,  that  these  cases 
make  the  acceptance  of  the  application  at  the 
home  office  of  the  society,  manifested  by  the 
issuance  of  a  policy  and  putting  it  In  conduit 
to  the  insured  through  the  Insurer's  local  agent, 
the  last  act  essential  to  put  the  contract  Into 
effect ;  and  that  they  in  effect  deny  that  delivery 
of  the  policy,  payment  of  the  first  premium,  or 
notice  of  acceptance  of  application,  Is  an  Im- 
plied condition  precedent,  the  place  of  perform- 
ance of  which  determines,  the  place  where  the 
contract  is  made.  The  other  cases  can,  at  the 
most,  only  be  regarded  as  authority  for  elim- 
inating delivery  of  the  policy  and  notice  of  the 
acceptance  of  the  application  as  conditions 
precedent  and  are  only  implied.  If  any,  au- 
thority for  the  elimination  of  notice;  since,  so 
far  as  appears,  the  Insured  may  have  received 
notice  otherwise  than  by  the  delivery  of  the 
policy. 

All  of  the  foregoing  cases,  which  locate  the 
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making;  of  the  contract  at  the  home  office  of 
the  company,  notwithstanding  the  dellTery  of 
the  policy  by  the  local  agent  of  the  company 
in  another  state,  are  full  and  express  author- 
ity for  the  proposition  that,  in  the  absence  of 
an  express  stipulation  to  that  effect,  delivery  of 
the  policy  is  not  essential  to  the  consummation 
of  the  contract,  and  that  the  place  of  delivery, 
therefore,  does  not  necessarily  determine  the 
place  where  the  contract  is  made. 

In  Commercial  Ins.  Co.  ▼.  Hal  lock,  27  N.  J. 
L.  645,  72  Am.  Dec.  379,  it  was  held  that  the 
acceptance  of  a  proposition  to  insure  completes 
the  contract  between  the  insurer  and  the  in- 
sured ;  and  when  the  policy  is  sent  by  mail  to 
the  agent  of  the  company  for  delivery  the  con- 
tract cannot  be  rescinded  without  the  consent 
of  the  party  insured.  This  is  upon  the  as- 
sumption that  there  is  nothing  in  the  circum- 
stances showing  that  when  the  policy  was 
signed  and  sent  to  the  agent  it  was  meant  to 
be  subject  to  any  futuife  action  on  either  side. 
The  question  in  this  case  was  not  as  to  con- 
flict of  laws,  but  as  to  when  the  contract  be- 
came consummated.         , 

In  Yore  v.  Bankers'  &  M.  Mut.  Life  Asso.  88 
Cal.  609,  26  Pac.  614,  the  question  as  to  the 
coiinty  in  which  a  contract  of  insurance  was 
made  became  important  for  the  purpose  of  de- 
termining the  venue  of  an  action  tl^ereon.  The 
application  was  made  in  Yuba  county  and  for- 
warded by  a  local  agent  to  Ban  Francisco,  and, 
upon  its  receipt,  the  officers  of  the  company  is- 
sued and  caused  a  policy  to  be  mailed  to  the 
agent  of  the  company  with  instructions  to  de- 
liver it  to  the  applicant.  The  court  said  that, 
if  the  policy  issued  had  been  In  exact  accordance 
with  the  terms  proposed  in  the  application,  the 
contract  would  be  deemed  to  have  been  made 
in  San  Francisco,  but,  as  there  was  a  variance 
'  between  the  application  and  the  policy,  it  was 
held  that  the  contract  was  completed  when  the 
policy  was  accepted  by  the  applicant  in  Yuba 
county. 

Actual  delivery  of  a  policy  to  the  insured 
is  not  essential  to  the  validity  of  a  contract  of 
life  insurance,  unless  expressly  made  so  by  the 
terms  of  the  contract.  New  York  L.  Ins.  Co.  v. 
Babcock,  104  Ga.  67,  42  L.  R.  A.  88,  80  S.  B. 
273. 

e.  Revivai;  open  policy. 

Reinstatement  of  an  insurance  policy,  al- 
though accomplished  in  another  state,  consist- 
ing of  a  mere  cancelation  of  a  forfeiture,  where- 
upon the  original  policy  is  restored  and  recog- 
nized as  binding  without  any  different  terms 
being  agreed  upon,  is  not  a  new  contract,  but 
the  policy  is  to  be  governed  by  the  laws  of 
the  state  in  which  it  was  originally  Issued. 
Goodwin  v.  Provident  Sav.  Life  Assur.  Asso. 
97  Iowa,  226,  32  L.  R.  A.  473,  66  N.  W.  157. 

The  fact  that  a  life  insurance  policy,  taken 
out  by  the  insured  In  one  state,  was  revived  up- 
on the  application  of  a  relative  residing  in  an- 
other state,  by  whom  the  premiums  were  paid 
and  the  policy  received,  does  not  change  the 
place  of  contract,  where  the  applicant  for  the 
revival  was  not  named  as  beneficiary.  Bottom- 
ley  V.  Metropolitan  L.  Ins.  Co.  170  Mass.  274, 
49   N.  E.  438    (IIL  d). 

Under  an  open  policy  of  insurance  covering 
shipments  to  be  made  from  New  Orleans  (con- 
sented to  In  New  York  and  issued  directly  from 
the  domlcil  of  the  company  in  that  state), 
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which  contains  all  the  conditions  for  each  wep- 
arate  shipment  and  insurance,  requires  notice 
to  the  company  prior  to  the  shipment,  reserves 
to  the  company  the  right  to  accept  or  reject  tbe 
application  for  insurance  on  any  particular  ship- 
ment, and  contemplates  that  a  new  and  separate 
policy  shall  be  issued  for  each  risk,  the  pre- 
mium upon  which  is  to  be  paid  in  cash  upon 
delivery  of  the  policy  in  New  York, — ^the  con- 
tract of  insurance  with  respect  to  any  partic- 
ular shipm^t  will  be  deemed  to  hare  been 
made  in  New  York,  notwithstanding  that,  by  the 
terms  of  the  open  policy,  the  risk  attaches  from 
the  time  the  goods  are  loaded  on  shipboard  at 
New  Orleans.  State  v.  Williams,  46  La.  Ann. 
922,  16  So.  290.  The  quesUon  as  to  where 
the  contract  was  made,  affected  the  company's 
liability  to  pay  a  license  under  the  terms  of 
the  Louisiana  statute,  it  having  been  previous- 
ly held  that  a  foreign  Insurance  company,  which 
issues  policies  directly  from  its  domlcil,  and 
which  has  no  ag»it  in  Louisiana,  and  only 
agrees  to  accept  risks  placed  for  them  by  a  per- 
son residing  there,  cannot  be  compelled  to  pay 
a  license. 

f.  Summanf, 

The  authorities  reviewed  in  the  preceding  sub- 
divisions seem  to  warrant  the  following  propo- 
sitions with  reference  to  the  question  where  a 
contract  of  insurance  la  deemed  to  have  been 
made: 

1.  In  the  exceptional  case  when  the  local 
agoit  of  the  insurer  has  final  authority  to  bind 
the  Insurer  by  the  acceptance  of  the  applica- 
tion, the  contract  is  deemed  to  have  been  made 
in  the  state  where  he  accepted  the  application, 
although  the  policy  may  have  been  Issued  at 
the  home  office  of  the  insurer  In  another  state 
(IL  c). 

2.  If  the  local  agent's  authority  is  limited  to 
receding  and  forwarding  applications  to  the 
home  office  of  the  Insurer  for  acceptance  or  re- 
jection, the  contract  will  be  deemed  to  have  been 
made  at  the  home  office,  when  a  policy  in  sub- 
stantial conformity  to  the  application  is  mailed 
directly  from  the  home  office  to  the  Insured  or 
his  agent  in  another  state,  and  no  conditions 
precedent  to  Its  taking  effect  are  expressly  im- 
posed, and  there  is  nothing  in  the  transaction 
showing  that  the  contract  was  intended  to  be 
left  open  until  the  receipt  of  the  policy  by 
the  insured  (II.  d,  2,  3). 

3.  If  the  policy  mailed  to  the  insured  or  his 
agent,  under  the  circumstances  assumed  In  the 
last  paragraph,  varies  materially  from  the  ap- 
plication, the  contract  will  be  deemed  to  have 
been  made  in  the  state  in  which  the  insured  re- 
ceives the  policy  from  the  mail,  and  in  which 
he  expressly  or  impliedly  assents  to  the  va- 
riance  (II.  d,  2,  3). 

4.  When  the  application  Is  accepted  at  the 
home  office  of  the  insurer,  and  sent  to  a  local 
agent  of  the  insurer,  and  by  him  delivered  to 
the  insured  In  another  state,  the  contract  will 
be  deemed  to  have  been  made  in  the  latter  state, 
even  though  the  policy  corresponds  In  all  re- 
spects to  the  application.  If  certain  acts,  to  be 
performed  by  the  agent  or  Insured, — e.  g,,  the 
countersigning  of  the  policy  (II.  d,  4,  (a)),  tbe 
delivery  of  the  policy  and  the  payment  of  the 
first  premium  (II.  d,  4,  (b)), — are  expressly 
made  conditions  precedent  to  the  taking  effect 
of  the  contract. 

5.  W^hen  the  application  is  accepted  at  the 
home  office  of  the  insurer,  and  sent  to  a  local 
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agent  of  the  Insnrer,  and  by  him  dellTered  to 
the  Insured  in  another  state,  without  any  con- 
ditions precedent  to  the  taking  effect  of  the 
contract  having  been  expressly  imposed,  there 
is  some  conHict  among  the  authorities  as  to  the 
place  where  the  contract  shall  be  deemed  to 
have  been  made,  though  the  conflict  Is  to  some 
extent  reconcilable  when  proper  attention  is 
paid  to  the  fact  whether  the  first  premium  ac- 
companied the  application  or  was  paid  at  the 
time  of  the  delivery  of  the  policy.  Upon  the 
sute  of  facts  assumed  in  this  paragraph,  most 
of  the  cases  have  located  the  place  of  making 
the  contract  at  the  home  office  of  the  company 
when  the  first  premium  accompanied  the  appli- 
cation, thus  in  effect  holding  that,  in  the  ab- 
sence of  an  express  stipulation  to  that  effect, 
delivery  of  the  policy  is  not  essential  to  the 
consummation  of  the  contract  See,  however, 
Reliance  Mut  Ins.  Co.  v.  Sawyer,  160  Mass. 
413.  86  N.  E.  59;  Stevens  v.  Rasin  Fertilizer 
Co.  87  Md.  679,  41  Atl.  116,  and  Bxpressman's 
Ifut  Ben.  Asso.  v.  Hurlock,  91  Md.  585,  46 
Atl.  957,  supra,  II.  d,  4,  (c).  Upon  the  other 
luind,  the  majority,  though  not  all,  of  the  cases, 
have,  upon  the  state  of  facts  assumed  in  the 
paragraph,  located  the  place  of  the  making  of 
the  contract  In  the  state  where  the  first  pre- 
mium was  paid,  when  it  did  not  accompany  the 
application,  but  was  paid  at  the  time  of  the  de- 
livery of  the  policy ;  thus  impliedly  holding  that, 
even  in  the  absence  of  an  express  stipulation  to 
that  effect,  the  payment  of  the  first  premium 
is  a  condition  precedent  to  the  consummation  of 
the  contract  when  the  policy  is  sent  to  the  in- 
surer's agent  to  be  by  him  delivered  to  the  in- 
sured. But  see  Shattuck  v.  Mutual  L.  Ins.  Co. 
4  Cliff.  598.  Fed.  Cas.  No.  12,715,  and  Whltcomb 
V.  Phcenix  Mut.  L.  Ins.  Co.  Fed.  Cas.  No.  17,530, 
supra,  II.  d,  4,  (c). 

Even  assuming  that  delivery,  as  such,  is  not 
essential  to  the  consummation  of  the  contract, 
and  that  the  first  premium  accompanies  the  ap- 
plication, the  question  remains  whether  the 
fact  that  the  insured  did  not  receive  notice 
of  the  acceptance  of  his  application  until  the 
delivery  of  the  policy  by  the  local  agent  of  the 
insurer  is  sufficient  to  locate  the  place  of  the 
consummation  of  the  contract  in  the  state  where 
he  received  such  notice,  rather  than  in  the  state 
where  the  home  office  is  situated.  With  the 
exception  of  Perry  v.  Dwelling- House  Ins.  Co. 
67  N.  H.  291,  33  Atl.  731,  aupra  (II.  d,  4, 
(O),  the  cases  pay  but  little  attention  to  the 
matter  of  notice,  and  even  in  that  case  it  ap- 
pears that  the  premium  was  paid  at  the  time  of 
the  delivery  of  the  policy,  so  that  the  de- 
cision locating  the  consummation  of  the  con* 
tract  in  the  state  of  the  insured's  residence  does 
not  rest  solely  upon  the  ground  that  he  first 
received  notice  of  the  acceptance  of  his  appli- 
cation there,  though  the  language  of  the  opin- 
ion indicates  that,  in  the  view  of  the  court,  that 
fact  would  have,  of  itself,  been  a  sufficient 
ground.  It  seems  doubtful,  however,  in  view  of 
the  decisions  that  have  located  the  place  of  the 
consummation  of  the  contract  at  the  home  of- 
fice without  referring  to  the  matter  of  notice, 
whether  the  mere  fact  that  the  insured  did 
not  receive  notice  of  the  acceptance  of  his  ap- 
plication until  the  delivery  of  the  policy  to 
him  in  the  state  of  his  residence  is  sufficient  to 
locate  the  place  of  the  consummation  of  the  con- 
trsct  in  that  state,  if  the  premium  accom- 
panied the  application. 
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III.  Choice  of  laws, 

a.  Oeneral  principles;  intention;  ewpress  stip- 
ulation as  to  governing  law;  public  policy. 

The  cross  references  in  parentheses  after  some 
of  the  cases  cited  in  the  subdivisions  of  III. 
refer  to  the  subdivisions  of  II.  in  which  the 
cases  are  cited  in  their  bearing  upon  the  ques- 
tion as  to  where  the  contract  was  made. 

Questions  relating  to  the  formal  validity  of 
the  contract,  or  to  the  conditions  imposed  upon 
the  right  of  the  Insurer  to  make  the  contract, 
are  doubtless  to  be  determined  by  reference  to 
the  law  of  the  place  where  the  contract  was 
consummated,  unless  the  local  statute,  expressly 
or  by  construction,  extends  to  cases  in  which 
some  of  the  preliminary  steps  were  taken  in 
the  state  even  when  the  contract  has  been  con- 
summated elsewhere  (as  to  this  point  see  infra, 
III.  b).  In  neither  case,  however,  does  the 
choice  of  the  governing  law  depend  upon  the 
Intention  of  the  parties.  Again,  when  a  limi- 
tation is  imposed  upon  the  insurer's  power  to 
contract  by  a  provision  in  its  charter  or  by  a 
statute  of  the  state  In  which  it  Is  IncoriMrated, 
that  limitation,  of  course,  applies  without  ref- 
erence to  the  intention  of  the  parties  (see  infra, 
III.  c).  When,  however,  the  question  relates  to 
the  construction  or  interpretation  of  the  lan- 
guage of  the  contract;  to  the  rights  and  obli- 
gations of  the  parties  as  affected  by  laws  not 
constituting  a  limitation  upon  the  insurer's 
power  to  contract;  or,  perhaps,  to  the  essential 
validity  of  the  contract, — it  would  seem  that,  un- 
der the  general  principles  governing  the  choice 
of  laws,  the  Intention  of  the  parties,  expressed 
or  presumed,  as  to  the  governing  law,  should 
prevail,  unless  there  is  a  statute  of  the  forum 
upon  the  point  in  question  that  expressly,  or  by 
construction,  embraces  the  contract,  notwith- 
standing its  foreign  elements,  or  unless  it  would 
be  contrary  to  the  public  policy  of  the  forum 
to  apply  the  law  of  another  state  or  country 
with  reference  to  which  the  parties  intended  to 
contract,  or  to  refrain  from  applying  the  law 
of  the  forum. 

The  principle  that  the  intention  of  the  par- 
ties is  to  prevail  is  frequently  obscured  when 
there  is  no  express  provision  in  the  contract 
designating  the  governing  law.  In  such  cases, 
the  attention  being  diverted  to  the  conflicting 
claims  of  lex  loci  contractus  and  lex  loci  solu- 
tionis, and  perhaps  other  laws,  one  is  apt  to 
lose  sight  of  the  fact  that,  with  the  exceptions 
mentioned  at  the  beginning  of  the  subdivision, 
the  principles  or  rules  that  have  been  estab- 
lished for  the  choice  of  laws  determining  the 
substantive  rights  of  the  parties  are  based  up- 
on the  presumed  intention  of  the  parties,  and 
do  not  apply  when  the  presumptions  upon  which 
they  rest  are  overthrown  by  circumstances  indi- 
cating a  contrary  intention. 

The  following  cases  illustrate  the  subordi- 
nate position  and  function  of  such  principles 
and  rules,  and  their  liability  to  be  overthrown 
when  the  circumstances  reveal  an  intention  on 
the  part  of  the  parties  Inconsistent  with  them. 

A  policy  of  insurance  issued  by  a  New  Hamp- 
shire corporation  to  a  resident  of  Massachusetts 
upon  property  situated  there  is  governed  by 
the  law  of  Massachusetts,  notwithstanding  that 
the  contract  became  complete  in  New  Hampshire 
by  the  deposit  of  the  policy  in  the  mail  there, 
to  be  forwarded  to  the  insurance  brokers  from 
whom  the  application  was  received;  it  appeap- 
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ing  that  the  New  Hampshire  form  of  policy 
was  not  used,  and  that  the  policy  contained  cer- 
tain proTlslons  which  are  Invalid  if  the  contract 
is  governed  hy  the  statute  of  New  Hampshire 
(the  defense  being  based  upon  such  provisions). 
Daris  V.  iEtna  Mut.  F.  Ins.  Co.  67  N.  H.  218, 
84  Atl.  464  (II.  d,  8).  This  decision  was  based 
upon  the  presumed  intention  of  the  parties, 
gathered  from  the  circumstances  of  the  case. 

In  Koyal  fixeh.  Assur.  Corp.  v.  Sjorforsak- 
rings  AktiGbolaget  Vega  [1901]  2  K.  B.  567, 
70  L.  J.  K.  B.  N.  8.  874,  85  L.  T.  N.  8.  241, 
60  Week.  Rep.  25,  9  Asp.  Mar.  L.  Cas.  233, 
Affirmed  In  [1902]  2  K.  B.  384,  71  L.  J.  K.  B.  N. 
8.  739,  87  L.  T.  N.  8.  356,  50  Week.  Rep.  694, 
It  was  held  that  a  second  contract  of  reinsur- 
ance of  a  marine  rlsk»  although  made  in  Swe- 
den, was  invalid  under  the  provision  of  the 
English  stamp  act,  providing  that  no  policy  of 
sea  insurance  made  for  time  shall  be  made  for 
any  time  exceeding  twelve  months.  The  court 
conceded  that,  as  a  general  rule,  the  law  to  be 
applied  in  construing  and  enforcing  a  contract 
is  the  law  of  the  country  where  the  contract 
was  made,  but  said  that  that  was  so  only 
because,  in  the  absence  of  other  circum- 
stances, the  courts  assume  that  such  was 
the  intention  of  the  parties.  In  this  case, 
however,  the  court  held  that  the  circum- 
stances showed  that  the  parties  Intended  to 
contract  with  reference  to  the  law  of  England. 
The  circumstances  relied  on  were  that  the  orig- 
inal insurance  was  on  a  Lloyd's  form,  and  was 
a  contract  made  in  England  to  which  the  Eng- 
lish law  was  alone  applicable,  and  that  the  con- 
tract in  question  contained  the  same  provisions 
as  the  original  contract,  and  was  by  its  terms 
payable  In  London.  The  question  In  this  case 
was  whether  the  policy  sued  on  was  inadmis- 
sible under  the  English  statute,  and,  independ- 
ently of  the  other  considerations,  the  court  ex- 
pressed the  opinion  that  the  policy  was  proper- 
ly excluded  because  it  would  be  contrary  to  the 
English  procedure  to  admit  it. 

In  Greer  v.  Poole,  L.  R.  5  Q.  B.  Div.  272,  49 
L.  J.  Q.  B.  N.  S.  463,  42  L.  T.  N.  S.  687,  28 
Week.  Rep.  582,  4  Asp.  Mar.  L.  Cas.  BOO,  It  was 
held  that  a  policy  of  marine  insurance  effected 
with  English  underwriters  by  an  English  mer- 
chant upon  goods  shipped  in  a  French  ship  was 
not  to  be  construed  according  to  the  French 
law,  except  so  far  as  the  parties  bad  expressly 
stipulated  that  it  should  be.  The  question  in 
this  case,  which  was  determined  by  the  law  of 
England  rather  than  the  law  of  France,  was 
whether  the  amount  paid  by  the  owner  of  the 
goods  to  release  the  same  from  a  seizure  on  a 
bottomry  bond  covering  ship,  freight,  and  cargo, 
which  was  given  by  the  master  of  the  vessel 
to  raise  funds  to  repair  damages  which  the 
vessel  had  received  In  a  collision,  was  a  loss 
by  perils  of  the  sea.  The  bond  in  this  case 
was  given  at  Gibraltar,  and  the  seizure  under 
it  and  the  payment  made  to  release  the  goods 
.from  the  seizure  were  made  at  Marseilles. 

See  also  Gibson  v.  Connecticut  F.  Ins,  Co, 
77  Fed.  561  (II.  d,  3),  infra,  IIL,  m,  which 
emphasizes  the  importance  of  the  Intention  of 
the  parties,  and  illustrates  how  It  may  be  in- 
ferred when  not  expressed. 

If,  then,  with  the  exceptions  already  noted, 
the  Intention  of  the  parties  as  to  the  govern- 
ing law  is  to  prevail.  It  would  seem  that  when, 
by  an  express  stipulation  in  the  contract,  they 
have  designated  the  governing  law,  the  quest'on 
as  to  what  law  should  govern  is  answered,  and 
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that  any  inquiry  as  to  the  place  where  the  coa- 
tract  was  made,  or  as  to  whether  the  law  o( 
that  or  some  other  place  should  govern.  Is  on- 
necessary;  and  that  the  only  inquiry  is  as  to 
whether,  in  the  particular  caae^  it  is  contrary  to 
the  public  policy  of  the  forum  to  apply  the  law 
so  designated,  or  to  refrain  from  applying  the 
law  of  the  forum. 

I*hu8,  it  was  held  In  Griesemer  t.  Mutual  L. 
Ins.  Co.  10  Wash.  202,  88  Pac.  1031,  that  an 
insurance  policy  issued  by  a  New  York  corpora- 
tion reciting  that  it  is  *'a  contract  made  and 
to  be  executed"  in  the  state  of  New  York,  and 
is  to  be  construed  only  according  to  the  charter 
of  the  company  and  laws  of  New  York,— was 
governed  by  the  law  of  New  York  with  respect 
to  notice  as  a  condition  of  forfeiture,  altbou^ 
in  fact  executed  and  delivered  in  another  state. 

In  Griesemer  v.  Mutual  L.  Ins.  Co.  10  Wash. 
211,  38  Pac.  1034,  the  fftcts  were  the  same  as 
in  the  case  of  the  same  name  reported  at  page 
202  of  the  same  volume  (p.  1031,  38  Pac).  ex- 
cept that  the  stipulation  with  reference  to  the 
law  of  New  York  was  in  the  application,  instead 
of  the  policy.  It  was  held,  however,  that  that 
made  no  difference. 

In  Mutual  U  Ins.  Co.  v.  Cohen,  179  U.  S.  262, 
45  U  ed.  181,  21  Sup.  Ct.  Rep.  106  (II.  d,  4, 
(b)),  it  was  held  that  a  contract  of  life  In- 
surance which  was  made  in  Montana  by  a  New 
York  corporation  was  not  subject  to  the  New 
York  statute  referred  to  In  the  preceding  case, 
notwithstanding  that  the  application  recited 
that  it  (the  application)  was  su^ect  to  the 
charter  of  the  company  and  the  laws  of  New 
York.  The  decision,  however,  is  upon  the 
ground  that  the  stipulation  was  not  tantamount 
to  a  stipulation  that  the  contruct  should  be  con- 
trolled by  the  laws  of  New  York.  The  court 
conceded  that  the  parties  might  have  incorpo- 
rated the  law  of  New  York  and  made  its  pro- 
visions controlling,  even  though  the  contract 
was  executed  elsewhere.  The  ground  of  the  de- 
cision is  still  further  shown  by  the  fact  that 
the  court  distinguished  the  case  from  Baxter  v. 
Brooklyn  L.  Ins.  Co.  119  N.  Y.  450,  7  L.  R.  A. 
293,  23  N.  E.  1048,  upon  the  ground  that  the 
stipulation  in  the  latter  case  was  that  the  con- 
tract was  made  and  to  be  executed  in  New 
York,  and  to  be  construed  only  according  to  the 
laws  of  that  state,  whereas  in  the  case  at  bar 
the  stipulation  was  that  the  application  should 
be  subject  to  the  law  of  New  York. 

In  Mutual  U  Ins.  Co.  v.  Hathaway,  45  C  C. 
A.  655,  106  Fed.  815,  which  is  decided  upon 
the  authority  of  the  Cohen  Case,  the  stipulation 
was  substantially  the  same  as  In  that  case. 

Upon  a  subsequent  appeal  after  a  new  trial  In 
the  case  of  Mutual  L.  Ins.  Co.  v.  Hill,  55  C  C 
A.  536,  118  Fed.  708  (II.  d,  4,  (b)),  the  circuit 
court  of  appeals  held  that  a  stipulation  in  a  pol- 
icy of  life  insurance  issued  by  a  New  York  cor 
poratlon,  which  was  delivered  and  the  first  pre 
mium  paid  in'  Washington,  that  the  contract 
of  insurance,  when  made,  shall  be  held  and  con- 
strued at  all  times  and  places  to  have  been 
made  in  the  city  of  New  York,  operated  to  sub- 
ject the  policy  to  the  New  York  statute  referred 
to  in  the  preceding  cases.  The  court  drew  sub- 
stantially the  same  distinction  between  the  csm 
at  bar  and  the  Cohen  Case,^  179  U.  S.  262.  45 
L.  ed.  181.  21  Sup.  Ct.  Rep.  106,  supra,  that 
the  court  in  the  latter  case  drew  between  that 
case  and  the  Baxter  Case ;  namely, — that  In  one 
case  the  stipulation  referred  to  the  application, 
and  in  the  other  to  the  contract. 
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The  dectsion  of  the  circuit  court  of  appeals 
was,  however,  reversed  In  193  U.  S.  651,  48  L. 
ed. — ,  24  Sop.  Ct.  Kep.  688,  upon  another 
ground.  '    See  infra.  III.  k. 

So,  In  Voorheis  v.  People's  Mut.  Ben.  Soc. 
91  Mich.  469.  61  N.  W.  1109  (II.  c),  It  was 
held  that  a  policy  which  stipulated  that  it 
should  be  considered  as  entered  into  in  Indiana, 
and  should  he  governed  by  the  laws  of  that 
state,  was  not  subject  to  the  laws  of  Michigan, 
although  the  application  was  taken  in  Michi- 
gan. In  this  case,  however,  the  contract  was 
regarded  as  made  In  Indiana,  so  that  the  law 
of  that  state  would  probably  have  been  held 
to  govern,  even  in  the  abs^ice  of  such  a  stipu- 
lation. 

It  will  be  observed  that  the  stipulation  in- 
volved In  the  foregoing  cases  not  only  provided 
that  the  contract  should  he  construed  by  the 
laws  of  a  certain  state,  but  that  it  should  also 
be  regarded  as  made  in  that  state.  It  is  not  ap- 
I»arent,  however,  how  the  latter  provision  adds 
anything:  to  the  force  of  the  stipulation.  It 
certainly  cannot  change  the  fact,  if  it  was  a 
fact,  that  the  contract  was  made  in  another 
sute ;  that  is,  that  the  last  act  essential  to  the 
consummation  of  the  contract  was  performed  in 
the   latter   state. 

The  other  cases  in  which  the  courts  have  giv- 
en effect  to  the  stipulation  of  the  parties  des- 
Ignatingr  the  governing  law  are  cited  In  the  sub- 
sequent subdivisions  which  treat  of  the  govern- 
ing law  with  respect  to  particular  matters  af- 
fecting insurance  contracts. 

As  already  stated,  such  a  stipulation  will  not 
be  enforced  when  the  court  deems  It  contrary  to 
the  public  policy  of  the  forum  to  apply  the  law 
designated  by  the  parties,  or  to  refrain  from  ap- 
plying the  law  of  the  forum. 

Thus,  where  a  contract  of  insurance  between 
a  resident  of  Massachusetts  and  a  New  York 
corporation  was  made  in  Massachusetts,  the  par- 
ties cannot,  by  the  insertion  of  provisions  In 
the  policy  which  adopt  the  law  of  New  York  and 
make  the  policy  payable  there,  evade  statutory 
provisions  of  Massachusetts  declaring  a  rule  of 
public  policy  with  reference  to  insurance  con- 
tracts. Albro  V.  Manhattan  L.  Ins.  Co.  119 
Fed.  629  (II.  d,  4,  (b)).  The  statute  referred 
to  in  this  case  made  the  statements  in  the  ap- 
plication as  to  age,  physical  condition,  and  fam- 
ily history  of  the  insured  valid  and  binding  up- 
on the  company,  in  the  absence  of  fraud  on 
the  part  of  the  applicant,  and  declared  that  the 
application  should  not  be  considered  as  a  part 
of  the  policy  unless  a  copy  thereof  was  attached 
to  the  policy. 

So,  in  Cravens  v.  New  York  L.  Ins.  Co.  148 
Mo.  583,  63  L.  R.  A.  306,  60  8.  W.  619,  Affirmed 
in  178  U.  S.  389,  44  L.  ed.  1116,  20  Sup.  Ct 
Rep.  962  (II.  d,  4,  (b)),  and  Horton  v.  New 
York  U  Ins.  Co.  151  Mo.  604,  62  S.  W.  356 
(II.  d,  4,  (b)),  it  was  held  that  a  stipulation 
In  a  contract  of  life  insurance,  which  was  in 
fact  made  in  Missouri,  that  New  York  should  be 
deemed  the  place  of  contract,  and  that  it  should 
be  construed  according  to  its  laws,  was  not 
effectual  to  take  the  case  out  of  the  operation 
of  the  Missouri  statute  requiring  extended  in- 
surance after  the  payment  of  two  years'  pre- 
miums. 

So,  in  Pietri  y.  Seguenot,  96  Mo.  App.  258, 
69  S.  W.  1055,  It  was  held  that,  notwithstand- 
ing such  a  stipulation,  the  contract  was  sub- 
ject to  the  Missouri  statute  exempting  the  pro- 
ceeds of  a  policy,  payable  to  the  executors  or 
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administrators  of  the  insured,  from  the  claims 
of  his  creditors. 

In  Mutual  Ben.  L.  Ins.  Co.  y.  Robison,  64 
Fed.  680,  Affirmed  in  22  L.  R.  A.  826,  7  C.  C.  A. 
444,  19  U.  S.  App.  266,  68  Fed.  723  (II.  d,.4, 
(b)),  it  was  held  that  a  statute  of  Iowa,  pro- 
viding that  any  person  who  shall  solicit  or 
procure  applications  shall  be  held  to  be  the  so- 
liciting agent  of  the  insurance  company  issu- 
ing a  policy  on  such  application,  anything  in 
the  policy  or  application  to  the  contrary  not- 
withstanding, could  not  be  waived  by  the  as- 
sured by  a  provision  of  the  policy  that  it  should 
be  construed  according  to  the  laws  of  the  state 
in  which  the  home  office  was  situated,  the  con- 
tract having  been  in  fact  consummated  in  Iowa. 

So,  it  was  held  in  New  York  L.  Ins.  Co.  v. 
Russell,  23  C.  C.  A.  43,  40  U.  S.  App.  630,  77 
Fed.  94,  that  the  Nebraska  rule,  which  estops 
an  insurance  company  to  set  up  the  falsity  of 
answers  inserted  in  the  application  upon  the 
assurance  of  the  insurer's  agent  that  they  were 
proper,  applied  where  a  policy  of  life  Insurance 
was  issued  by  a  New  York  corporation  upon  an 
application  made  in  Nebraska  to  a  local  agent 
doing  business  for  the  Insurer  in  that  state,  the 
policy  being  delivered  to  the  insured,  and  the 
premiums  paid  there,  notwithstanding  a  stipula- 
tion that  New  York  should  be  regarded  as  the 
place  of  the  contract,  and  that  it  should  be  con- 
strued according  to  the  laws  of  New  York.  ^ 

In  the  cases  thus  far  cited  on  this  subject 
it  will  be  observed  that  the  question  was  as  to 
the  effect  of  the  stipulation  to  avoid  the  effect 
of  a  statute  of  the  state  where  the  contract 
was  made,  which  was  also  the  state  of  the 
forum.  In  Pletrl  v.  Seguenot,  96  Mo.  App.  258, 
69  S.  W.  1055,  the  court  said  that  the  laws  of 
Missouri  enter  into  and  become  a  part  of  the 
contract  of  insurance  made  in  that  state,  so  far 
as  concerns  the  interpretation  and  effect  of  the 
terms  of  insurance  to  which  those  laws  apply. 
This  would  seem  to  indicate  that  any  local  stat- 
ute which  is  broad  enough  in  Its  terms  to  cover 
the  case  is  such  a  part  of  the  public  policy  of 
the  state  that  a  court  of  the  state  will  apply 
it  to  a  contract  made  in  the  state,  without  ref- 
erence to  the  intention  of  the  parties.  The  Mis- 
souri supreme  court,  in  Cravens  v.  New  York 
L.  Ins.  Co.  148  Mo.  683,  63  L.  R.  A.  305,  60  S. 
W.  619,  said :  **The  rule  to  be  deduced  from 
the  authorities  seems  to  be  that,  when  no  stat- 
ute intervenes  prohibiting  it,  a  corporation  do- 
ing business  by  permission  in  another  state  from 
that  of  its  incorporation  may,  by  contract,  make 
the  law  of  the  state  of  its  incorporation  the  ap- 
plicatory  law  of  the  contract ;  but  that,  where 
the  laws  of  the  state  in  which  it  does  business 
by  license  prohibit  such  corporations  from  mak- 
ing certain  kinds  of  contracts,  they  can  only  act 
hi  accordance  therewith."  In  this  case  the 
court  cited  the  case  of  Equitable  Life  Assur.  Soc. 
V.  Clements,  140  U.  8,  226,  44  L.  ed.  497,  11 
Sup.  Ct.  Rep.  822  (II.  d,  4,  (b)),  as  authority 
for  the  proposition  that  it  Is  not  competent  for 
the  parties  to  waive  such  a  statutory  provision 
as  that  involved  in  the  case,  and  then  held  that 
such  a  waiver  could  not  be  affected  indirectly 
by  stipulating  that  the  contract  should  be  gov- 
erned by  the  law  of  another  state.  Even  as- 
suming that  the  particular  statutory  provision 
involved  is  one  that  might  be  expressly  and  di- 
rectly waived  by  the  parties,  still  the  court 
might  regard  the  statutory  provision  as  so  much 
a  part  of  Its  public  policy  that,  in  the  absence  of 
an  express  waiver  thereof,  it  could  not  be  avold- 
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ed  by  a  stipulation  that  a  contract  made  In  the 
state  should  be  governed  by  the  laws  of  an- 
other state,  though  it  Is  obvious  that  In  such 
a  case  there  would  be  much  less  reason  for  de- 
nying effect  to  such  a  stipulation  than  in  a  case 
where  the  statutory  provision  is  one  that  cannot 
be  directly  and  expressly  waived.  Other  cases 
which  have  refused,  upon  the  ground  of  public 
policy,  to  give  effect  to  such  a  stipulation,  are 
cited  in  subsequent  subdivisions. 

But,  even  assuming  that  a  statute  of  the  state 
In  which  a  contract  of  insurance  is  consum- 
mated, relating  to  the  rights  and  obligations  of 
the  parties,  is  such  a  part  of  the  public  policy 
of  the  state  that  it  will  be  applied  by  a  court 
of  that  state,  notwithstanding  a  stipulation  at- 
tempting to  subject  the  contract  to  the  laws  of 
another  state,  it  does  not  necessarily  follow 
that  such  a  stipulation  will  not  be  effective  to 
subject  the  contract  to  a  law  of  the  state 
designated  by  the  parties,  whlc^  imposes  addi- 
tional rights  or  obligations  upon  the  parties, 
that  are  not  opposed  to  or  Inconsistent  with 
such  statute  of  the  forum. 

In  Phinney  v.  Mutual  L.  Ins.  Co.  67  Fed.  403. 
it  was  held  that  a  contract  of  life  insurance 
made  by  a  New  York  corporation  in  Washington, 
which  stipulated  that  it  was  made  subject  to 
the  charter  of  the  company  and  the  laws  of  New 
York,  was  subject  to  the  New  York  statute  re- 
'quiring  notice  as  a  condition  of  forfeiture  for 
nonpayment  of  premiums.  The  United  States 
Supreme  Court,  upon  appeal  In  the  latter  case 
(178  U.  S.  327,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep. 
906),  said  that  the  question  presented  was  an 
important  and  difficult  one,  but  did  not  under- 
take to  decide  it,  the  case  being  reversed  on 
other  grounds.  Mutual  L.  Ins.  Co.  v.  Sears,  178 
U.  S.  345,  44  L.  ed.  1096,  20  Sup.  Ct.  Rep.  912, 
and  Mutual  L.  lus.  Co.  v.  Hill,  178  U.  S.  347, 
44  L.  ed.  109  r,  20  Sup.  Ct  Rep.  914,  were  dis- 
posed of  In  the  same  manner ;  but  upon  a  sub- 
sequent appeal  in  the  last  case  it  was  held  by 
the  circuit  court  of  appeals  (56  C.  C.  A.  536, 
118  Fed.  708)  that  the  stipulation  was  suffi- 
cient to  subject  the  policy  to  the  New  York 
statute.  The  latter  decision  was  In  turn  re- 
versed in  193  U.  S.  551,  48  U  ed.  -24  Sup.  Ct. 
Rep.  538,  for  the  reasons  explained  in  III.  k, 
infra. 

As  already  pointtd  out,  it  was  assumed  In 
Mutual  L.  Ins.  Co.  v.  Cohen,  179  U.  S.  262,  45 
L.  ed.  181,  21  Sup.  Ct  Rep.  106,  that  such  a 
stipulation.  If  it  related  to  the  contract  as  dis- 
tinguished from  the  application,  would  be  suffi- 
cient to  make  the  New  York  statute  applicable, 
although  the  contract  was  made  elsewhere. 

A  court  may,  of  course,  upon  the  ground  of 
the  public  policy  of  the  forum,  refuse  to  enforce 
a  contract  of  insurance  that  is  valid  according 
to  the  law  of  the  place  where  it  is  made  and 
performable. 

Thus,  in  Swing  v.  Munson,  191  Pa.  582,  58 
L.  R.  A.  223,  48  Atl.  342.  the  court  said  that 
assuming  that  the  contract  because  made  in 
Ohio,  could  have  been  enforced  in  the  courts  of 
that  state,  it  did  not  follow  that  the  courts  of 
Pennsylvania  would  lend  their  aid  to  the  en- 
forcement of  a  contract  in  violation  of  Its  own 
^licy  as  declared  in  its  laws. 

So.  a  wagering  policy  of  insurance  cannot  be 
enforced  in  Pennsylvania,  although  valid  In  the 
state  where  it  was  executed,  and  is,  by  its 
terms,  to  be  paid.  McDermott  v.  Prudential 
Ins.  Co.  7  Kotp,  246.  The  policy  was  held  to 
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be  a  wagering  policy  because  the  beneficiary  had 
no  Interest  in  the  life  of  the  Insured. 

It  must  be  remembered,  In  applying  the  rules 
for  determining  the  law  governing  contracts  of 
insurance,  that  the  Federal  courts,  while  bound 
by  local  state  statutes,  are  not  bound  by  the  de- 
cisions of  local  state  courts  upon  questions  of 
general  commercial  law.  Thus,  the  United 
SUtes  Supreme  Court  in  Washburn  &  H.  Mfg. 
Co.  V.  Reliance  Marine  Ins.  Co.  179  U.  S.  1,  45 
L.  ed.  49,  21  Sup.  Ct  Rep.  1,  said,  with  refer- 
ence to  a  policy  of  marine  insurance,  that 
while  it  was  a  Massachusetts  contract  its  con- 
struction depended  on  questions  of  general  com- 
mercial law,  in  respect  of  which  the  courts  of 
the  United  States  are  at  liberty  to  exercise 
their  own  Judgment  and  are  not  bound  to  ac- 
cept the  state  decisions  as  in  matters  of  purely 
local  law. 

b.  Looal  atatuie9  relating  to  foreign  iiunroiiM 
companies  and  their  agents. 

It  Is  not  the  purpose  of  this  subdivision  to 
discuss  the  question  as  to  the  extent  of  the 
constitutional  power  of  a  state  legislature  to 
regulate  business  of  Insurance  by  foreign  cor- 
porations, or  the  question  of  the  extent  to 
which  this  power  has  been  exercised.  As 
stated  in  I.,  eupra,  however,  the  prlnclplea  gov- 
erning the  choice  of  laws  are  sometimes  in- 
voked— in  reality  as  canons  of  statutory  con- 
struction— ^to  aid  in  determining  the  question 
whether  a  particular  transaction  by  a  foreign 
insurance  company,  involving  foreign  or  Inter- 
state elements,  falls  within  a  statute  which  is 
general  and  neutral  in  its  terms  so  far  as  Its 
applicability  to  such  contracts  is  concerned. 

Thus,  in  Columbia  F.  Ins.  Co.  v.  Kinyon,  37 
N.  J.  L.  83,  the  court  said  that  while  It  would 
be  competent  by  legislation,  to  Invalidate  in 
the  courts  of  New  Jersey  an  insurance  contract 
made  in  good  faith  in  another  state  on  prop- 
erty located  in  New  Jersey,  it  would  be  so  con- 
trary to  the  comity  which  has  been  observed 
between  the  states,  that  such  an  intention  will 
not  be  imputed  to  the  lawmakers  unless  the 
language  used  so  clearly  expresses  that  purpose 
as  to  bear  no  other  reasonable  Interpretation. 
It  was  accordingly  held  In  this  case  that  there 
was  nothing  in  the  New  Jersey  statute  which 
operated  as  an  exception  to  the  general  rule 
that  the  law  of  the  place  where  the  contract  is 
made  or  to  be  performed  Is  to  govern  as  to 
the  nature,  validity,  construction,  and  effect  of 
such  contract.  The  statute  here  referred  to  de- 
clared that  It  should  not  be  lawful  for  any 
company  chartered  by  another  state  to  trans- 
act any  business  connected  with  Insuring  prop- 
erty situated  in  New  Jersey,  without  conform- 
ing to  certain  requirements.  It  was  held  that 
the  statute  did  not  apply  to  a  contract  of  In- 
surance made  by  a  foreign  corporation  In  an- 
other state  upon  property  In  New  Jersey. 

The  broad  constitutional  power  which  Is  con- 
ceded m  the  foregoing  case  has  been  expressly 
asserted  in  other  cases.  Thus,  for  Instance.  It 
is  held  in  Swing  v.  Munson,  191  Pa.  582,  58  L. 
R.  A.  223,  43  Atl.  342,  that  a  contract  with  a 
foreign  Insurance  company,  made  In  another 
state  in  which  it  is  valid,  but  in  direct  viola- 
tion of  the  laws  of  the  state  in  which  the  prop- 
erty is  situated  and  in  which  the  insured  re- 
sides, will  not  be  enforced  In  the  latter  state. 

Upon  the  other  hand,  however,  it  was  Inti- 
mated in  Western   Massachusetts  Mut  F.  Ins. 
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Co.  Y.  Hilton,  42  App.  Diy.  52,  58  N.  Y.  Supp. 
91)0,  that,  if  a  statute  proTiding  that  "all  fire 
Iniurance  policies  Issued  to  residents  of  this  state 
on  property  located  herein  by  companies  that 
have  not  complied  with  the  requirements  of  the 
general  insurance  laws  of  the  state  shall  be 
void,"  were  to  apply  to  a  contract  of  Insurance 
upon  property  in  New  York  made  wholly  in 
Massachusetts  between  an  insurance  company 
of  that  state  and  a  resident  of  New  York,  it 
would  be  in  violation  of  the  due-process-oMaw 
provision  of  the  Federal  Constitution. 

So,  in  French  v.  People,  6  Colo.  App.  311,  40 
rac.  463  (II.  d,  8),  where  an  application  for  in- 
surance upon  property  In  Colorado  was  sent 
through  the  mail  to  the  home  office  of  the  com- 
pany In  Chicago,  and  the  policy  sent  by  mail,  to 
the  insured  in  Colorado,  and  it  was  held  that 
the  contract  was  made  in  Illinois,  the  court  said 
that,  if  the  Colorado  statute  attempted  to  pro- 
hibit a  citizen  of  that  state  from  contracting 
in  a  foreign  state  for  insurance  upon  property 
In  Colorado  with  a  company  not  licensed  to  do 
business  in  the  latter  state,  it  would  be  uncon- 
stitutional. 

These  cases  are  by  no  means  exhaustive  on 
the  point  as  to  the  constitutionality  of  such  a 
statute,  and  are  cited  merely  by  way  of  caution 
and  in  order  to  call  attention  to  the  existence  of 
a  question  as  to  the  extent  of  the  constitutional 
power  of  a  state  legislature  to  regulate  the 
business  of  foreign  Insurance  companies. 

Assuming  the  constitutionality  of  the  statute, 
it  will  be  observed  that  the  opinion  in  Columbia 
F.  Ins.  Co.  V.  Kinyon,  37  N.  J.  L.  88,  impliedly 
concedes  that  the  language  of  the  statute,  if  ex- 
plicit, will  prevail  over  any  principles  govern- 
ing the  choice  of  laws  that  may  be  opposed  to 
It.  Thus,  while,  under  the  general  principles 
relating  to  the  choice  of  laws,  the  law  of  the 
place  where  the  contract  is  made  ordinarily 
governs  with  respect  to  the  formal  validity 
of  the  contract  and  the  conditions  under 
which  it  may  be  made,  the  local  statute 
•may,  by  express  terms,  cover  the  trans- 
action, notwithstanding  that  the  contract 
was  consummated  in  another  state.  The  fol- 
lowing cases  are  not  exhaustive  on  the  point; 
and  are  cited  merely  to  illustrate  the  limitations 
of  the  general  principles  governing  the  choice  of 
laws,  and  the  predominance  of  the  statute  when 
it  is  explicit  in  terras. 

In  Seamans  v.  Zimmerman,  01  Iowa,  363,  69 
N.  W.  290,  it  was  held  that  a  r«tatute  of  Iowa 
forbidding  foreign  insurance  companies  from  di- 
rectly or  indirectly  taking  risks  or  transacting 
any  business  of  insurance  in  the  state,  except 
under  certain  prescribed  conditions,  applied,  al- 
though the  contract  In  question  was  made  In  an- 
other state,  by  the  law  of  which  it  was  valid. 
The  decision  here  turns  upon  the  language  of 
the  statute. 

Principles  of  r-^mity  do  not  appjy  to  an  ac- 
tion by  a  foreign  receiver  of  a  foreign  mutual 
insurance  company  acting  under  a  decree  in  the 
foreign  Jurisdiction  making  an  assessment  on 
premium  notes,  even  if  otherwise  applicable, 
where  the  notes  were  taken  for  Insurance  on 
property  in  the  state  while  the  company  was 
doing  business  within  the  state  in  violation  of 
McClaln's  Code  (Iowa),  f  1144,  prohibiting  for- 
eign insurance  companies  from  doing  business 
without  compliance  with  the  conditions  therein 
mentioned.  Parker  v.  C.  Lamb  ft  Sons,  90  Iowa, 
265,  34  L.  R.  A.  704.  68  N.  W.  686. 

In  Sun  Mut.  Ins.  Co.  v.  Crist,  19  Ky.  L.  Rep. 
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305,  30  S.  W.  837,  it  was  held  that,  where  a  let- 
ter requesting  insurance  was  sent  from  ont 
county  by  mail  to  the  agents  of  a  foreign  in- 
surance company  in  another  county,  by  whom  it 
was  issued,  the  transaction  took  place  in  the 
latter  county  for  the  purposes  of  a  provision  of 
a  Civil  Code  providing  that,  if  a  cause  of  action 
against  an  insurance  company  arise  out  of  a 
transaction  with  any  agent  of  an  insurance  com- 
pany, it  may  be  brought  in  the  county  in  which 
such  transaction  took  place.  The  court  said 
that  It  was  true  that  the  contract  was  not  com- 
plete until  the  acceptance  of  the  policy  by  the  in- 
sured or  his  agent,  but  that  the  issuance  of  the 
policy  by  the  company's  agent  was  a  transaction 
out  of  which  the  action  arose. 

In  Com.  Mut.  F.  Ins.  Co.  v.  Edwards,  124  N. 
C.  116,  32  S.  B.  404,  it  was  not  necessary  for 
the  court  to  resort  to  principle  in  order  to  de- 
termine where  the  contract  of  Insurance  was 
made,  since  it  expressly  appeared  that  the  ap- 
plication was  made  in  North  Carolina,  and  it 
is  expressly  provided  by  the  North  Carolina 
statute  (Pub.  Laws  1893,  chap.  299,  |  8)  that 
"all  contracts  of  insurance,  the  application  for 
which  is  taken  within  the  state,  shall  be  deemed 
to  have  been  made  within  the  state  and  subject 
to  the  laws  thereof."  This  was  an  action  by  a 
foreign  fire  insurance  company  to  recover  an 
assessment;  and  it  was  held  that  the  action 
would  not  He  because  the  company  had  not  taken 
out  a  license  as  required  by  the  statute. 

A  corporation  of  South  Dakota,  which  issues 
a  policy,  upon  fixed  property  in  Minnesota  upon 
an  application  received  by  a  local  agent  in  the 
latter  state,  is  bound  by  a  statute  of  the  laiter 
state  providing  that  service  may  be  made  upozk 
any  person  who  shall  solicit  insurance  on  be- 
half of  the  corporation,  or  who  transmits  an 
application  for  insurance  ,to  or  from  the  cor- 
poration. Gude  V.  Dakota  F.  &  M.  Ins.  Co.  7 
S.  D.  644,  65  N.  W.  27.  This  is  assumed  to  be 
so  even  if  the  contract  was  not  consummated  in 
Minnesota.  The  action  was  against  the  com- 
pany upon  a  judgment  recovered  in  Minnesota. 

An  insurance  contract  made  outside  of  Wis- 
consin, upon  property  within  the  state,  by  a 
foreign  company  which  had  not  complied  with 
the  laws  of  Wisconsin  and  was  thus  debarred 
from  doing  business  within  the  state,  will  not 
sustain  an  action  by  a  receiver  of  the  company 
against  a  policy  holder  to  recover  an  assess- 
ment. Rose  V.  Kimberly  &  C.  Co.  89  Wis.  545, 
27  L.  R.  A.  556,  62  N.  W.  526  (II.  d,  2).  The 
application  was  sent  by  mail  to  the  office  of  the 
insurance  company  at  Chicago,  and  there  ac- 
cepted, and  the  policy  mailed  to  the  defendant 
in  Wisconsin.  The  court  admitted  that  the 
contract  was  made  in  Illinois,  and  the  decision 
is  upon  the  ground  that  the  statute  of  Wiscon- 
sin— which  provides,  in  substance,  that  no  for- 
eign Are  Insurance  company  shall  directly  or  In- 
directly take  risks  or  transact  any  business  of 
insurance  in  the  state  except  upon  compliance 
with  certain  specified  requirements — should  be 
construed  to  cover  policies  of  Insurance  issued 
out  of  the  state  upon  property  within  the  state. 
This  construction  of  the  statute  was  influenced 
by  the  court's  view  of  the  public  policy  as  evi- 
denced by  the  statute.  The  court  said  that.  If 
the  action  were  pending  before  an  Illinois  court. 
It  might  be  held  that,  the  contract  being  an  Il- 
linois contract,  and  there  being  nothing  In  the 
statute  or  policy  of  that  state  prohibiting  the 
same,  it  would  be  held  valid  and  binding ;  citing 
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Seamant  ▼.  Knapp-Stout  &  Co.  Co.  89  Wis  171, 
27  L.  R.  A.  362,  61  N.  W.  757. 

Seamans  ▼.  Temple  Co.  105  Mich.  400,  28  L. 
B.  A.  480,  63  N.  W.  408,  Is  to  the  same  effect. 

When,  however,  the  statute  is  general  and 
neutral  in  its  terms,  so  far  as  its  applicability 
to  transactions  involving  foreign  elements  Is 
concerned,  the  courts  are  left  free  to  apply,  the 
general  principles  relating  to  the  choice  of  laws, 
though  in  such  cases  thene  principles  are  really 
applied  as  canons  of  statutory  construction. 
This  is  illustrated  Vy  the  following  cases,  which 
have  either  assumed,  or  exptessly  held,  that 
statutes,  which  In  general  terms  prescribe  con- 
ditions upon  which  foreign  insurance  companies 
may  transact  business  within  th«  state,  without 
expressly  specifying  what  acts  shall  constitute 
the  transaction  of  business  within  the  state,  ap- 
ply only  when  the  contract  is  consummated 
within  the  state,  without  reference  to  the  resi- 
dence of  the  insured,  the  location  of  the  in- 
sured's property,  or  the  place  where  the  appli- 
cation is  received,  or  the  place  where  other  pre- 
liminary steps  leading  to  the  consummation  of 
the  contract  are  taken.  Northwestern  Mut.  L. 
Ins.  Co.  V.  Elliott,  7  Sawy.  17,  6  Fed.  225  (II. 
d,  4,  (a),  (b))  ;  Marine  Ins.  Co.  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  41  Fed.  643 ;  State  Mut.  F.  Ins. 
Co.  V.  Brinkley  Stave  &  Heading  Co.  61  Ark. 
1,  29  L.  R.  A.  712,  31  B.  W.  157  (II.  d,  2)  ; 
Franklin  Ins.  Co.  v.  Louisville  &  A.  Packet  Co. 
9  Bush,  500  (II.  d,  4,  (c))  ;  Ford  v.  Buckeye 
State  Ins.  Co.  0  Bush,  138,  99  Am.  Dec.  663  (II. 
d,  4,  (b) )  ;  Reliance  Mut  Ins.  Co.  v.  Sawyer, 
160  Mass.  413,  36  N.  B.  59  (IL  d,  4,  (c))  ;  Com. 
Mut.  F.  Ins.  Co.  V.  William  Knabe  &  Co.  Mfg. 
Co.  171  Mass.  265,  50  N.  B.  616  (II.  d,  3)  ; 
Haverhill  Ins.  Co.  v.  Prescott,  42  N.  H.  547,  80 
Am.  Dec.  123;  Connecticut  River  Mut.  F.  Ins. 
Co.  V.  Way,  62  N.  H.  622;  Northampton  Mut. 
Live  Stock  Ins.  Co.  v.  Tuttle,  40  N.  J.  L.  476 
(II.  d,  2)  ;  Hartford  Steam  Boiler  Inspection  & 
Ins.  Co.  V.  Lasher  Stocking  Co.  66  Vt.  439,  29 
Atl.  629  (II.  d,  2)  ;  Baker  v.  Spaulding  Bros. 
71  Vt.  160,  42  Atl.  982  (II.  d,  3)  ;  Seamans  v. 
Knapp-Stout  &  Co.  Co.  89  Wis.  171.  27  L.  B,  A. 
862.  61  N.  W.  757  (supra,  II.  b). 

So,  it  has  been  held,  or  assumed,  that  the 
applicability  of  a  statute  forbidding  the  trans- 
action of  insurance  business  or  the  taking  of 
risks  within  the  state,  except  upon  certain  con- 
ditions, depended  upon  the  place  where  the  con- 
tract was  consummated.  Wleatling  v.  War  thin, 
1  Ind.  App.  217,  27  N.  B.  576  (IL  d,  4,  (c))  ; 
Stevens  v.  Rasln  Fertilizer  Co.  87  Md.  679,  41 
Atl.  116  (IL  d,  4,  (c));  Eureka  Ins,  Co.  v. 
Parks,  1  Cin.  Sup.  Ct.  Rep.  574. 

In  Hyde  v.  Goodnow,  3  N.  Y.  266  (II.  d,  2),  it 
was  held  that  a  statute  of  Ohio  declaring  that 
no  policy  of  Insurance  shall  be  "signed,  issued, 
or  delivered  in  this  state,  nor  on  any  property 
of  any  kind  situated  in  this  state,"  by  a  foreign 
corporation,  until  compliance  with  the  condi- 
tions therein  prescribed,  did  not  apply  to  a  con- 
tract of  insurance  consummated  in  New  York 
upon  property  in  Ohio.  In  this  case  the  policy 
was  mailed  from  New  York  directly  to  the  in- 
sured, 80  that  the  delivery  in  legal  effect  took 
place  in  New  Y'ork.  It  would  seem  that,  even 
assuming  that  the  contract  had  been  technically 
made  in  Now  York,  it  would  have  come  within 
the  express  terms  of  the  statute  if  it  had  been 
delivered  in  Ohio,  though,  as  shown  In  II.  d,  4, 
supra,  the  place  of  the  delivery  does  not  neces- 
sarily determine  the  place  where  the  contract  is 
made. 
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In  Huntley  v.  Merrill,  82  Barb.  626  (II.  d, 
2),  it  was  held  that  a  statute  of  PennsylTsnla, 
declaring  that  foreign  corporations  shoald  not 
be  insureres  hi  any  case  within  the  state  againtt 
loss  by  Are  upon  property  within  the  state,  did 
not  apply  to  a  contract  made  in  New  York  upon 
property  in  Pennsylvania. 

In  Lamb  v.  Bowser,  7  Blsa.  815,  872,  FM. 
Cas.  Nob.  8,008,  8,009  (II.  d,  2),  It  was  held 
that  an  Indiana  statute,  declaring  that  foreign 
corporations  shall  not  enforce  in  any  courts  ^f 
the  state  any  contract  made  by  their  agents  be- 
fore compliance  by  the  latter  with  certain  con- 
ditions, did  not  apply  where  the  contract  was 
consummated  in  Illinois  by  the  mailing  of  a 
policy  directly  to  the  insured,  although  the  ap- 
plication was  received  by  a  local  agent  in  In- 
diana. 

The  foregoing  citations  do  not  exhaust  the 
authorities  upon  the  point  of  statutory  con- 
struction Involved,  but  they  illustrate  the  strong 
tendency  un  the  part  of  the  courts  to  construe 
the  statutes,  if  possible,  in  harmony  with  the 
principles  of  comity  existing  between  the  differ- 
ent states. 

In  most  of  the  foregoing  cases,  in  which  the 
applicability  of  the  statute  imposing  conditions 
upon  the  right  of  a  foreign  insurance  company 
to  contract  has  been  made  to  turn  upon  the 
question  as  to  where  the  contract  was  consum- 
mated, the  question  arose^  In  a  court  of  the 
state  which  had  Imposed  the  conditions ;  but  la 
Wood  V.  Cascade  F.  &  M.  Ins.  Co.  8  Wash.  427. 
36  Pac.  267,  It  was  held  by  the  supreme  court  of 
the  state  of  Washington  that,  the  contract  of  in- 
surance having  been  made  in  New  York  in  viola- 
tion of  the  statute  of  that  state  with  reference 
to  foreign  insurance  companies,  and  being 
therefore  invalid  in  New  York,  It  could  not  be 
enforced  In  Washington. 

So,  in  Ford  v.  Buckeye  State  Ins.  Co.  6  Bosh, 
133,  99  Am.  Dec.  063  (II.  d,  4,  (b) ),  a  court  of 
Kentucky  refused  to  entertain  an  action  upon 
premium  notes  because  the  contract  was  made 
in  Indiana  by  an  Ohio  corporation,  and  the  lo- 
cal agent  had  not  complied  with  the  requh-e- 
ments  of  the  Indiana  statute.  So,  while  Hyde 
V.  Gtoodnow,  3  N.  Y.  266 ;  Huntley  v.  Merrill.  32 
Barb.  626,  and  Seamans  v.  Knapp-Stout  &  Co.  Co. 
89  Wis.  171,  27  L.  R.  A.  362,  61  N.  W.  757,  held 
that  the  statutes  of  a  state  (other  than  that  in 
which  the  court  was  sitting),  prescribhig  the 
conditions  upon  which  Insurance  companies 
might  do  business,  did  not  govern,  the  decisions 
are  upon  the  ground  that  the  contract  was  not 
made  In  the  state  in  which  the  statute  was  en- 
acted, and  it  was  apparently  assumed  that  If  it 
had  been,  the  statute  would  have  been  applied. 
When,  however,  the  statute  of  a  state  expressly 
extends  to  contracts  some  of  the  preliminary 
steps  of  which  were  taken  in  the  state,  though 
consummated  In  another  state,  it  is  not  so  clear 
that  the  coujrts  of  the  latter  state,  or  of  a  third 
state,  will  enforce  the  statute. 

In  Eureka  Ins.  Co.  v.  Parks,  1  CIn.  Sup.  Ct 
Rep.  574,  which  was  an  action  In  Ohio  for  a 
premium  on  a  policy  issued  by  an  Ohio  corpora- 
tion upon  property  in  Indiana,  the  court  said 
that,  as  there  was  nothing  illegal  In  the  con- 
tract, so  far  as  the  laws  of  Ohio  were  con- 
cerned, its  courts  would  not  refuse  to  enforce 
the  action,  even  if  the  law  of  Indiana  should  d^ 
Clare  the  contract  void  because  the  application 
was  transmitted  through  a  resident  of  Indiana 
who  had  not  complied  with  the  Indiana  statute 
relating  to  the  agents  of  foreign  insurance  com- 
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panles.     This  Beems  to  be  upon  the  assnmptlon 
that  the  contract  was  consummated  hi  Ohio. 

'  e.  Laws  of  state  of  incorporation  0%  limitation 
upon  power  a  of  insurance  company. 

In  BO  far  as  the  laws  of  the  state  in  which  an 
insurance  company  is  incorporated  are  limita- 
tions upon  its  powers  to  contract,  they,  of 
course,  apply  wherever  the  contract  may  have 
been  made,  or  wherever  it  may,  by  its  terms,  be 
performable.  A  provision  in  the  charter  of  the 
corporation  is,  of  course,  such  a  limitation  upon 
its  powers. 

Thus,  in  Warner  v.  Delbrldge  &  C.  Co.  110 
Mich.  590,  34  L.  R.  A.  701,  68  N.  W.  283,  the 
court,  speaking  of  the  extent  of  the  liability  of  a 
Michigan  member  of  a  Minnesota  mutual  fire  in- 
surance company,  said:  "We  think,  therefore, 
that  the  contract  must  be  treated  as  a  Minnesota 
contract.  Every  corporation  necessarily  car- 
ries its  charter  wherever  it  goes;  and,  while  it 
may  be  restricted  in  the  use  of  some  of  its  pow- 
ers while  doing  business  away  from  Its  cor- 
porate home,  every  person  who  deals  with  it 
everywhere,  and  particularly  one  who  becomes 
a  member  of  the  corporation.  Is  bound  to  take 
notice  of  the  provisions  which  have  been  made 
in  its  charter,  and  subjects  himself  to  such  laws 
of  the  government  of  its  situs  as  affect  the  pow- 
ers and  obligations  of  the  corporation."  Apply- 
ing the  prmciples  *above  stated,  the  court  held 
that  the  liability  of  a  Michigan  member  of  a 
Minnesota  mutual  insurance  company  to  assess- 
ment for  the  repayment  of  unearned  premiums 
on  nonparticipating  policies  was  to 'be  deter- 
mined by  reference  to  the  laws  of  Minnesota, 
and  not  by  the  laws  of  Michigan,  notwithstand- 
ing that  the  policy  in  terms  limited  the  liability 
for  BBsessments  to  such  as  were  made  pursuant 
to  the  charter  and  by-laws  of  the  association 
and  the  laws  of  Michigan,  there  being  no  laws 
in  the  latter  state  relating  to  the  assessments 
authorized  by  such  companies.  It  did  not  ap- 
pear in  this  case  where  the  contract  was  con- 
summated, and,  in  view  of  the  ground  upon 
which  the  decision  rests,  the  fact  in  that  rsspect 
would  seem  to  be  immaterial. 

So,  undoubtedly,  a  statutory  provision,  though 
not  included  in  the  charter,  which  expressly  de- 
fines and  limits  the  powers  of  domestic  insur- 
ance companies,  is  to  be  regarded  as  applicable 
wherever  the  contract  may  be  made  or  perform- 
able. Thus,  for  instance,  as  shown  in  subdivi- 
sion III.  h,  infra,  a  statute  of  the  state  in  which 
the  insurer  is  incorporated,  defining  the  classes 
of  persons  who  may  be  named  as  beneficiaries  in 
policies  or  certificates  issued  by  a  certain  class 
of  domestic  Insurance  companies  or  associations, 
applies  wherever  the  contract  may  have  been 
made,  or  wherever  it  may  be  performable. 

An  insurance  corporation  is,  hi  all  its  contract 
relations,  subject  to  the  conditions  Imposed  up- 
on its  corporate  powers  by  the  laws  of  the  state 
of  Its  incorporation,  and  no  rules  or  conditions 
can  be  lawfully  imposed  contrary  to  those  laws 
upon  its  corporate  action.  Supreme  Lodge,  K. 
of  H.  V.  Nairn,  60  Mich.  44,  26  N.  W,  826.  In 
this  case  a  benefit  association  incorporated  in 
Missouri,  the  law  of -which  expressly  forbade 
•uch  corporations  to  pay  benefits  to  any  but  the 
member's  family,  issued  a  certificate  to  a  resi- 
dent of  Michigan  in  which  a  person  not  a  mem- 
ber of  the  latter's  family  was  named  as  bene- 
ficiary It  was  held  that  such  designation  was 
onauthorixed,  and  the  person  so  designated  was 
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not  entitled  to  the  benefit.  It  does  not  express- 
ly appear  hi  this  case  that  the  contract  was 
made  hn  Michigan,  but  it  is  clear  that  the  court 
regarded  the  Missouri  statute  as  controlling 
wherever  the  contract  may  have  been  made. 

Some  cases  go  further  than  this,  and  appar- 
ently take  the  position  that  every  statute  re- 
lating to  insurance  enacted  in  the  state  in  which 
the  insurer  is  incorporated  is  a  limitation  upon 
its  powers,  which  accompanies  it  wherever  it 
may  contract  Thus,  in  ITidelity  Mut  Life  Asso. 
V.  Ficklin.  74  Md.  172,  21  Atl.  680,  23  Atl.  197, 
It  was  held  that  the  statute  of  New  York,  where 
the  insurance  company  was  incorporated,  pro- 
viding that  no  misrepresentation  or  untrue 
statement  In  the  application,  If  made  in  good 
faith,  shall  effect  a  forfeiture  or  be  a  ground  of 
defense,  unless  it  relate  to  some  matter  material 
to  the  risk,  applied  to  a  contract  of  insurance 
made  by  such  corporation  in  another  state. 
The  decision  is  upon  the  ground  that  the  stat- 
ute constitutes  a  limitation  upon  the  power  of 
the  corporation.  The  court  says  :  "Everywhere, 
within  and  without  the  state  which  created  it, 
its  contracts  are  limited,  construed,  and  sus- 
tained according  to  its  charter  and  the  laws 
which  affect  its  operation."  The  same  position 
was  taken  In  Fidelity  Mut.  Life  Asso.  v.  Mc- 
Daniel,  25  Ind.  App.  608,  57  N.  B.  645,  with  ref- 
erence to  a  similar  statute  in  Pennsylvania,  th« 
domicil  of  the  insurer  in  that  case. 

So,  in  Equitable  Life  Assur.  Soc.  v.  Fromm- 
hoid,  75  111.  App.  43,  it  was  held  that  the  New 
York  statute,  which  declares  that  there  shall  be 
no  forfeiture  of  a  policy  for  nonpayment  of  pre- 
mium without  notice,  was  a  limitation  upon  the 
power  of  a  New  York  insurance  company,  and 
applied  whether  the  contract  was  deemed  to  have 
been  made  in  New  York  or  Illinois;  but  the 
court  said  that,  inasmuch  as  the  application 
was  forwarded  to  New  York  and  there  accepted, 
and  the  policy  was  there  issued  and  returned 
to  Chicago  for  delivery,  and  the  premiums  and 
amount  insured  were,  by  the  policy,  expressly 
made  payable  in  New  York,  authority  was  not 
wanting  to  support  the  proposition  that  New 
York  was  to  be  regarded  as  the  place  of  the  con- 
tract; citing  Phinney  v.  Mutual  L.  Ins.  Co.  67 
Fed.  493. 

It  has  been  held  by  the  United  States  Su- 
preme Court,  however,  that  the  New  York  stat- 
ute referred  to  in  the  last  case  has  no  extrater- 
ritorial effect,  and  does  not,  of  itself,  apply  to 
contracts  made  by  a  New  York  company  outside 
of  that  state.  Mutual  L.  Ins.  Co.  v.  Cohen,  179 
U.  S.  262,  45  L.  ed.  181,  21  Sup.  Ct.  Rep.  106 ; 
Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S.  551,  48  U 
ed.  — ,  24  Sup.  Ct.  Rep.  538. 

Though  It  is  admitted  that  such  statute  may 
become  a  part  of  the  contract  by  an  express 
stipulation  to  that  effect     /bid. 

The  Texas  supreme  court,  in  Fidelity  Mut 
Life  Asso.  v.  Harris,  94  Tex.  25,  57  S.  W.  635 
(II.  d,  4,  (a)),  expressed  the  opinion,  although 
it  did  not  definitely  decide,  that  the  New  York 
statute  with  reference  to  forfeitures  did  not  ap- 
ply where  the  contract  was  made  in  another 
state.  The  court  conceded  the  rule  that  a  cor- 
poration derives  all  its  powers  from  the  law 
which  creates  it,  and  that  transactions, 
wherever  they  occur,  must  be  within  the  power 
conferred  by  that  law,  but  said  that  the  rule 
was  generally  held  to  relate  only  to  the  charter 
of  the  corporation,  or  to  the  law  under  which 
it  is  created  and  by  which  its  powers  are  de- 
fined, and  not  to  the  general  legislation  of  the 
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State  npon  other  subjects.  A  similar  opinion 
was  expressed  in  Selders  v.  Merchants'  Life 
Asso.  03  Tex.  194,  54  S.  W.  753,  with  reference 
to  a  similar  statute  of  Missouri.  It  was  held  in 
Manhattan  L.  Ins.  Co.  y.  Fields  (Tex.  Civ.  App.) 
26  S.  W.  280,  that  the  New  York  statute  was  a 
limitation  upon  the  power  of  a  New  York  cor- 
poration, and  applied  wherever  the  contract 
may  have  been  made;  but,  while  this  decision 
does  not  seem  to  have  been  expressly  overruled, 
it  Is  contrary  to  the  views  expressed  in  the  pre- 
ceding cases.  It  was  expressly  held  in  Qriese- 
mer  v.  Mutual  L.  Ins.  Co.  10  Wash.  202,  211,  38 
Pac.  1031,  that  the  New  York  statute  did  not 
apply  to  a  policy  issued  by  a  New  York  corpora- 
tion in  another  state. 

It  must  be  remembered,  however,  that  any 
statute  relating  to  insurance,  may,  by  language 
adopted  for  that  purpose,  be  expressly  made  a 
limitation  upon  the  power  of  the  corporation, 
which  will  accompany  it  wherever  it  may  con- 
tract The  cases  above  cited  are  not  exhaustive 
upon  the  point  of  statutory  construction  here 
suggested.  They  are  cited  in  this  connection 
merely  for  the  purpose  of  showing  and  illus- 
trating that  the  ordinary  eflTect  and  operation  of 
the  principles  governing  the  choice  of  laws  with 
respect  to  insurance  contracts  may  be  inter- 
fered with  by  a  statute  which  goes  to  the  power 
of  the  insurer  to  contract. 

d.  Law  of  place  of  performance. 

The  United  States  Supreme  Court,  in  the  case 
of  Scudder  v.  Union  Nat.  Bank.  91  U.  S.  406,  23 
L.  ed.  245,  lays  down  the  following  rules  for  de- 
termining the  governing  law  of  a  contract : 

1.  "Matters  bearing  upon  the  execution,  the 
Interpretation,  and  the  validity  of  a  contract 
are  determined  by  the  law  pf  the  place  where  the 
contract  Is  made." 

2.  "Matters  connected  with  its  performance 
are  regulated  by  the  law  prevailing  at  the  place 
of  performance." 

3.  "Matters  respecting  the  remedy,  such  as 
the  bringing  of  suits,  admissibility  of  evidence, 
statutes  of  limitation,  depend  upon  the  law  of 
the  place  where  the  suit  is  brought." 

Though  the  contract  involved  in  that  case 
was  not  an  insurance  contract,  it  is  not  appar- 
ent why  the  ruli^s  there  laid  down  are  not  ap- 
plicable to  insurance  contracts.  In  the  light  of 
these  rules,  which.  In  substance,  are  declared  In 
many  other  cases.  It  would  seem  that  too  little 
attention  has  been  paid  to  the  claims  of  the  law 
of  the  place  of  performance  to  consideration  as 
the  governing  law  with  respect  to  some  of  the 
matters  arising  in  connection  with  insurance 
contracts. 

The  Texas  supreme  court,  in  Fidelity  Mut. 
Life  Asso.  V.  Harris,  94  Tex.  25,  57  S.  W.  635 
(II.  d,  4,  (a),  (b)),  however,  recognizes  the 
claims  of  the  law  of  the  place  of  performance, 
as  distinguished  from  the  law  of  the  place 
where  the  contract  is  made.  In  that  case  the 
court  assumed  that  the  question  as  to  the  ap- 
plicability of  a  statute  of  the  domicil  of  the  in- 
surance company,  to  the  effect  that  a  misrepre- 
sentation should  not  avoid  the  policy  unless 
material,  depended  upon  the  question  whether  or 
not  the  contract  was  performable  In  that  state. 
It  is  true  that  the  court  proceeded  to  determine 
the  question  where  the  contract  was  made,  but 
this  was  because  of  the  principle  that  the  con- 
tract Is  presumably  performable  at  the  place 
where  it  is  made,  unless  a  different  place  of  per- 
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formance  is  fixed.  The  court  found  that  tile 
contract  was  made  in  Pennsylvania,  the  domlcii 
of  the  company ;  but  the  Pennsylvania  statute  • 
was  applied,  not  because  Pennsylvania  was  the 
place  where  the  contract  was  made,  but  because 
it  was  the  place  where  it  was  performable. 

In  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  23  N.  Y. 
616,  It  was  held  that  the  question  whether  it  la 
essential  to  the  validity  of  a  policy  obtained  by 
one  person  for  his  own  benefit  upon  the  life  of 
another,  that  the  party  obtaining  the  policy 
shall  have  an  interest  in  the  life  insured,  was 
to  be  determined  by  the  law  of  New  Jersey,  not- 
withstanding it  Is  stated  that  the  contract  was 
actually  made  between  the  plaintiff  and  agents 
of  the  insurance  company  in  Georgia,  It  appear- 
ing that  the  company  was  incorporated  In  New 
Jersey  and  that  the  policy  purported  upon 
its  face  to  have  been  executed  In  New 
Jersey.  The  court  said  that  the  les  fori  gov- 
ei*ns  as  to  the  remedy  or  remedies  for  enforcing 
the  contract,  but  not  as  to  its  construction,  or 
the  legal  rights  arising  under  it;  that  such 
usually  depend  upon  the  law  of  the  place  where 
the  contract  is  to  be  performed,  although,  where 
there  is  anything  in  the  circumstances  to  show 
that  the  parties  had  especially  in  view  the  law 
of  the  place  where  the  contract  is  made,  that 
law  will  govern.  The  court  further  said  that 
it  saw  nothing  In  the  present  case  to  indicate 
that  the  parties  treated  wil;^  special  reference 
to  the  law  of  Georgia ;  and  that,  as  no  other 
place  was  mentioned,  payment  was,  of  course, 
to  be  made  In  New  Jersey,  where  the  principal 
office  of  tlie  company  was  located ;  the  contract 
was  to  be  performed  there,  and,  hence,  from  the 
general  principle  adverted  to,  the  validity  of  the 
contract,  and  the  rights  and  obligations  of  the 
parties  under  it,  must  depend  upon  the  law  of 
New  Jersey. 

In  Rodgers  v.  Mutual  Endowment  Assessment 
Asso.  17  S.  C.  406,  the  local  agent  of  a  foreign 
assessment  association  received  an  application, 
by  a  resident  of  South  Carolina  for  membership 
In  the  association,  under  an  agreement  that  the 
amount  paid  by  the  applicant  should  be  re- 
turned to  him  in  the  event  his  application  was 
rejected.  The  rules  of  the  association  required 
proof  of  death  claims  to  be  made  at  the  home 
office,  when  an  assessment  was  to  be  made,  and 
the  claims  paid  there.  It  was  held  that,  assum- 
ing that  the  applicant  had  become  a  member  of 
the  association,  the  cause  of  action  against  the 
association  for  the  benefit  after  his  death  did 
not  arise  in  South  Carolina,  but  within  the 
state  where  the  home  oflice  of  the  association 
was  located.  The  decision  is  upon  the  ground 
that  the  contract  was  to  be  performed  at  the 
home  oflice  by  an  assessment  upon  the  members, 
and  the  payment  of  the  proceeds  of  the  assess- 
ment. 

The  place  of  performance  will  ordinarily  be 
deemed  the  situs  of  an  insurance  contract,  un- 
less the  parties  determine  otherwise.  Bottom- 
ley  V.  Metropolian  L.  Ins.  Co.  170  Mass.  274,  49 
N.  B.  438  (IL  e). 

In  Expressman's  Mut  Ben.  Asso.  ▼.  Hurlock, 
91  Md.  585,  46  Atl.  957  (11.  d,  4,  (c),  the  court 
held  that,  even  If  the  contract  in  question  b« 
deemed  to  have  been  made  in  New  York,  the 
home  oflice  of  the  association,  it  was  performa- 
ble In  Maryland,  and  under  the  second  rule 
ststed  in  the  Scudder  Case,  the  rights  of  t^« 
parties  must  be  determined  by  the  law  of  Marj- 
land.  The  particular  question  in  this  case  was 
as  to  the  persons  entitled  to  the  proceeds  of  tbm 
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policy.  The  statement  In  this  case  tbat  Mary- 
land was  tbe  place  of  performance,  even  assum- 
ing that  the  contract  was  made  in  New  York,  Is 
tMsed  upon  the  fact  that  the  assessments  and 
dues  were  paid  by  the  Maryland  members  to  the 
local  representatives  In  that  state«  and  that  the 
claims  of  beneficiaries  were  paid  by  him  for  the 
company  to  the  claimants. 

In  Pomeroy  v.  Manhattan  L.  Ins.  Co.  40  111. 
898  (II.  d,  4,  (a)),  the  court,  after  holding  that 
the  contract  of  life  insurance  by  a  New  York 
corporation  was  made  In  Illinois,  said  it  was 
also  to  be  performed  there,  and  was  therefore 
governed  by  the  laws  of  Illinois,  and  not  those 
of  New  York.  The  basis  of  the  statement  that 
the  contract  was  to  be  performed  in  Illinois 
does  not  appear. 

The  loss  under  a  policy  which  does  not  spec- 
ify the  place  of  payment  is  payable  where  the 
policy  is  issued.  Galloway  v.  Standard  F.  Ins. 
Co.  45  W.  Va.  237,  31  S.  B.  969  (II.  d.  3).  In 
this  case  the  policy  was  issued  (i.  e.,  the  con- 
tract was  made)  in  West  Virginia,  which  was 
also  the  home  office  of  the  Insurer. 

A  policy  issued  within  the  state  by  the  state 
insurance  commissioner  as  agent  for  a  foreign 
Insurance  company,  not  naming  the  place  of 
payment  of  loss.  Is  payable  within  the  state. 
Moshassuck  Felt  Mill  ▼.  Blanding,  17  R.  I.  297, 
21  AtL  588. 

The  other  cases  in  which  the  applicability  of 
the  law  of  the  place  of  performance  Is  consid- 
ered are  cited  in  the  subsequent  subdivisions  in 
which  the  question  as  to  the  governing  law  with 
respect  to  particular  matters  is  considered. 

Different  parts  of  the  contract  may  have  dif- 
ferent places  of  performance.  While  the  place 
of  payment  of  the  loss  is  the  place  of  perform- 
ance for  some  purposes,  it  is  not  necessarily  so 
for  all  purposes.  Thus,  in  Banco  De  Sonora  v. 
Bankers'  Mut  Casualty  Co.  (Iowa)  95  N.  W. 
232,  it  was  held  that  the  law  of  Mexico  as  the 
place  of  performance,  pro  hao  vice,  determined 
whether  a  person  was  an  adult  for  the  purposes 
of  a  provision,  in  a  contract  insuring  a  Mexican 
bank  against  loss  in  the  shipment  of  money, 
that  the  packing,  and  sealing  of  the 
packages  containing  the  money,  shall  be 
witnessed  by  two  adults.  The  court  took 
the  view  that  Mexico  was  the  place  of  per- 
formance of  this  part  of  the  contract,  since  it 
was  contemplated  that  the  packages  would  be 
prepared  there.  It  was  so  held  in  this  case, 
notwithstanding  that  the  package  which  was 
lost  was  registered  from  one  point  in  Arizona 
to  another. 

e.  Law  of  place  where  insured  property  is  Ht- 
uated. 

See  also  Bailey  y.  Hope  Ins.  Co.  56  Me.  474, 
infra,  ill.  f. 

When  an  action  Is  brought  upon  a  contract  of 
property  insurance  In  the  state  In  which  the 
property  is  situated  the  court  will,  of  course, 
apply  a  statute  of  the  state  which  either  ex- 
pressly, or  by  construction,  extends  to  all  con- 
tracts of  insurance  upon  property  within  the 
state,  although  the  contract  may  have  been 
made,  and  the  loss  may  be  payable.  In  another 
state  (see  Rose  v.  Klmberly  &  C.  Co.  80  Wis. 
545,  27  L.  R.  A.  556,  62  N.  W.  526),  but,  in 
the  absence  of  such  a  statute,  or  when  the  ac- 
tion has  been  brought  in  some  state  other  than 
that  in  which  the  property  is  situated,  the 
courts — as  is  apparent  from  the  cases  cited  in 
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the  subdivision — seem  to  have  assumed  that  the 
location  of  the  Insured  property  does  not  fur- 
nish the  criterion  of  the  governing  law.  This 
has  been  more  often  assumed  than  expressly 
held.  In  the  following  cases,  however,  it  is 
expressly  held : 

A  contract  of  insurance  npon  real  property 
Is  personal,  rathef  than  real,  and  neither  the 
fact  that  the  property  is  situated  In  Michigan, 
nor  the  fact  that  the  insured  is  a  Michigan 
corporation.  Impresses  upon  the  contract  the 
quality  of  locality,  so  as  to  cause  the  Michigan 
laws  in  regard  to  the  business  done  in  the 
state  by  agents  of  foreign  corporations  to  af- 
fect it  in  point  of  law.  Clay  F.  &  M.  Ins.  Co. 
V.  Huron  Salt  &  Lumber  Co.  31  Mich.  346. 

Where  an  insurance  company,  organized  un- 
der the  laws  of,  and  doing  business  in,  Missouri, 
makes  a  contract  in  Missouri  to  be  performed 
there,  for  the  insurance  of  property  in  another 
state,  the  laws  of  Missouri  are  alone  applica- 
ble. Merchants'  &  M.  Ins.  Co.  y.  Llnchey,  8 
Mo.  App.  588.  The  particular  statute  of  Mis- 
souri which  was  involved  does  not  appear. 

It  would  seem,  however,  that,  even  upon  the 
principles  governing  the  choice  of  laws,  and  in 
the  absence  of  a  local  statute  controlling  the 
case,  the  fact  that  the  insured  property  is  sit- 
uated in  a  certain  state  may,  of  itself,  some- 
times entitle  the  law  of  that  state  to  consid- 
eration as  the  governing  law.  Relatively  to 
some  matters  affecting  contracts  of  Insurance, 
e.  g.,  the  construction  of  a  provision  with 
reference  to  the  precautions  to  be  observed  by 
the  insured,  the  place  where  the  property  is 
situated  would  seem  to  be  the  place  of  perform- 
ance of  the  contract;  and,  as  pointed  out  in 
III.,  d.  eupra,  the  law  of  the  place  of  perform- 
ance presumably  governs  with  respect  to  mat- 
ters affecting  the  performance  of  the  contract. 
See  Banco  De  Sonora  v.  Bankers*  Mut.  Casualty 
Co.  (Iowa)  95  N.  W.  232,  eupra.  III.  d. 

In  King  Brick  Mfg.  Co.  v.  Phcsnix  Ins.  Co. 
164  Mass.  291,  41  N.  B.  277,  the  court  said  that, 
as  the  property  insured  was  situated  in  Maine, 
and  the  policies  were  issued  there,  the  question 
whether  the  words  "constant  watch,"  in  a 
statement  attached  to  the  policy,  constituted 
a  representation  of  warranty,  was  to  be  deter- 
mined by  reference  to  the  law  of  Maine. 
Whether  the  decision  would  have  been  the  same 
if  the  property  had  been  In  Maine,  but  the 
policy  had  been  issued  elsewhere,  cannot  be  de- 
termined from  the  opinion. 

f.  Imw  of  place  where  loaa  occurs. 

It  will  be  observed  that  the  cases  cited  In  the 
other  subdivisions  of  this  division  assume  that 
the  law  of  a  certain  state  or  country  will  not 
govern  merely  because  the  loss  occurred  there ;  * 
and  It  has  been  expressly  so  held  in  the  follow- 
ing cases,  even  when  the  question  was  as  to  the 
losses  for  which  the  insurer  was  responsible. 

The  lesf  looi  contractus  governs  in  an  attempt 
to  recover  Insurance  for  a  steamer  lost  by 
collision  with  a  schooner,  without  regard  to  the 
fact  that,  according  to  the  law  of  the  foreign 
Jurisdiction  where  the  collision  occurred,  the 
steamer  would  be  presumed  to  be  in  fault,  and 
therefore  her  owners  would  not  be  allowed  to 
recover  hisurance.  Patterson  v.  Continental 
Ins.  Co.  18  U.  C.  Q.  B.  9. 

The  Insurer  of  a  cargo  is  not  responsible  for 
a  loss  that  has  resulted  to  the  insured  from  the 
goods  being  subjected  to  general  average,  in  ac« 
cordance  with  the  law  of  the  place  whert  they 
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were  to  be  delivered,  If  they  were  not  subject 
to  general  average  according  to  tbe  law  of  the 
place  where  the  contract  was  entered  Into,  and 
where  the  Iom,  If  any,  was  payable.  Shlff  t. 
Louisiana  Ina.  Co.  6  Mart.  N.  S.  620.  The  court 
said  that  the  general  rale  la  that  contracts  are 
presumed  to  be  entered  into  in  relation  to  the 
law  prevailing  in  the  country  where  they  are 
made,  except  when  the  parties  agree  to  be  gov- 
erned by  rules  other  than  those  existing  in  the 
place  where  the  agreement  was  entered  into,  or 
when  the  contract  is  to  be  performed  in  another 
country.  The  court  held  that  the  place  where 
the  loss  was  payable  was  the  place  of  perform- 
ance, notwithstanding  that  many  of  the  events 
on  which  the  insurer  would  incur  responsibility 
might,  or  from  the  nature  of  the  case  must, 
take  place  out  of  the  country  where  it  was  en- 
tered into. 

So,  the  adjustment  of  a  general  average  in 
the  court  of  destination,  according  to  the  laws 
of  a  foreign  country,  is  not  conclusive  upon  an 
insurer  under  a  contract  made  and  payable  in 
New  York.  Lenox  v.  United  Ins.  Co.  3  Johns. 
Cas.  178. 

In  Bailey  v.  Hope  Ins.  Co.  56  Me.  474,  it  was 
held  that  the  Maine  sUtute,  which,  in  effect, 
makes  the  certificate  of  any  disinterested  mag- 
istrate as  to  the  circumstances  attending  the  loss 
sufficient,  notwithstanding  that  the  contract  re- 
quires the  certificate  of  the  nearest  magistrate, 
applied,  the  contract  having  been  made  In 
Maine,  although  the  property  was  located  in 
New  Hampshire. 

g.  Oonstruotion  and  interpretation  of  the  lan- 
guage of  the  polioV' 

1.  In  general. 

See  also  King  Brick  Mfg.  Co.  v.  Phcenlx  Ins. 
Co.  16-1  Mass.  291,  41  ■  N.  B.  277,  supra, 
III,  e. 

The  construction  or  interpretation  of  the  lan- 
guage of  the  contract  is  pre-eminently  a  ques- 
tion as  to  the  intention  of  the  parties;  and,  if 
the  language  used  is  susceptible  of  different  In- 
terpretations, and  has  one  meaning  according 
to  the  law  of  one  state  or  country  and  another 
accordingly  to  the  law  of  another  state  or 
country,  the  intention  of  the  parties,  expressed 
or  presumed  from  the  circumstances,  is  the  ulti- 
mate criterion  of  the  governing  law. 

Thus,  in  Oracle  v.  Bowne,  2  Caines,  30,  the 
court  said  that  in  the  construction  of  policies 
of  insurance  the  intention  of  the  parties  is  to 
be  sought  from  the  circumstances  attending  the 
transaction,  and  the  usage  of  the  trade.  In 
this  case  it  was  held  that,  under  a  policy  ef- 
fected in  New  York  upon  goods,  12  cents  per 
pound,  the  goods  being  part  of  a  cargo  to  be 
shipped  from  a  point  in  the  French  West  Indies 
to  Baltimore  or  New  York,  the  weight  was  to 
be  determined  by  the  English  standard,  though 
the  invoice  specified  the  weight  to  be  French. 
The  decision  is  upon  the  ground  that  the  par- 
ties Intended  to  contract  with  reference  to  the 
law  of  the  place  where  the  contract  was  made, 
and  that  that  Intention  was  aided  by  the  use  of 
the  currency  of  the  United  States  In  making  the 
valuation. 

A  policy  of  marine  Insurance,  made  in  Phila- 
delphia by  agents  of  an  English  insurance  com- 
pany, which,  by  its  terms,  is  to  be  performed 
in  England,  although  it  insures  a  cargo  from 
New  York  to  Lisbon,  Portugal,  is  to  be  inter- 
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preted  according  to  English  law.  London  Aasor. 
Co.  V.  Companhia  de  Moagens  do  Barrelro,  167 
U.  8.  149,  42  L.  ed.  113,  17  Sup.  Ct.  Rep.  785. 
The  decision  is  upon  the  ground  that  the  law  of 
the  place  of  performance  governs, — at  least 
with  respect  to  matters  pertaining  to  the  per- 
formance. The  question  invf^ved  in  this  case 
was  as  to  the  meaning  of  the  clause,  '*free  of 
particular  average  unless  the  vessel  be  .  .  . 
in  collision,"  and  it  was  held  that  those  words 
were  to  be  construed  in  accordance  with  tbe 
rule  in  England.  The  statement  that  Engltod 
was  the  place  of  performance  seems  to  be  based 
upon  the  fact  that  the  loss,  if  any,  was  payable 
there. 

Where  a  policy  of  marine  insurance,  iMued 
by  an  English  corporation,  provides  that  all 
claims  thereunder  are  to  be  adjusted  according 
to  the  customs  of  English  Lloyds,  the  words  in 
the  average  clause  contained  therein  are  to  be 
construed  in  the  sense  in  which  they  are  un- 
derstood in  the  English  law,  although  the  policy 
was  issued  in  California.  Canton  Ins.  Oflice 
V.  Woodslde,  33  C.  C  A.  63,  61  U.  S.  App.  214, 
90  Fed.  301. 

So,  the  standard  of  seaworthiness,  for  tbe 
purposes  of  an  implied  warranty  in  a  policy  of 
marine  insurance  issued  upon  a  foreign  yessel 
is  that  which  prevails  at  the  foreign  port,  or 
at  least  in  the  foreign  country  to  whidi  tbe 
vessel  belongs,  and  not  that  which  preyails  at 
the  place  where  the  policy  is  issued.  Tidmarsh 
V.  Washington  F.  &  M.  Ins.  Co.  4  Mason.  439, 
Fed.  Cas.  No.  14,024. 

In  Hazard  v.  New  England  Marine  Ina  Co. 
8  Pet  657,  8  L.  ed.  1043,  where  marine  insur- 
ance was  effected  in  Boston  by  a  resident  of 
New  York,  it  was  held  that  the  assured,  in 
making  the  representation  in  a  letter  written 
from  New  York  to  Boston  that  the  vessel  wss 
a  "coppered  ship,"  was  bound  by  the  meaning 
of  that  term  as  understood  in  New  York,  ratber 
than  as  understood  In  Boston. 

A  policy  of  marine  insurance,  issued  Iqr  * 
New  York  corporation  and  signed  by  tbe  presi- 
dent and  secretary  in  that  state,  is  a  Massachn- 
setts  contract,  and  is  to  be  interpreted  accord- 
ing to  the  law  of  Massachusetts,  where  it  vas 
delivered  and  accepted  and  the  premium  note 
signed  by  the  assured  in  Massachusetts.  Tbwing 
V.  Great  Western  Ins.  Co.  Ill  Mass.  93  (II.  d, 
4,  (c)).  The  question  in  this  case  was  as  to 
the  risk  covered  by  the  policy. 

The  construction  of  a  policy  of  insurance 
upon  a  vessel  is  to  be  governed  by  the  law  of  tbe 
place  where  it  is  made.  Cobb  v.  Lime  Rock  F. 
&  M.  Ins.  Co.  68  Me.  326. 

An  Insurance  policy  issued  in  North  Carolina 
under  N.  C.  Laws  1898,  chap.  299,  |  6,  proTld- 
Ing  that  the  standard  fire  insurance  policy,  as 
set  out  in  the  New  York  statute,  shall  be  ex- 
clusively used  in  the  state  by  all  fire  insurance 
companies,  is  a  North  Carolina  contract;  and. 
In  construing  it,  the  decisions  of  the  North 
Carolina  courts  will  be  followed,  rather  ttaan 
those  of  the  New  York  courts,  in  case  of  a  con- 
flict between  them.  Horton  v.  Home  Ina  Co. 
122  N.  C.  498,  29  S.  B.  944. 

2.  Ae  to  the  designation  of  bsne/Ecioriei. 

Subject  to  the  qualification  that  the  langua^ce 
used  in  the  contract  to  designate  the  beueii- 
claries  cannot  be  construed  to  include  persons 
not  belonging  to  the  classes  to  which  the  bene- 
ficiaries are  limited  by  the  laws  of  the  state  In 
which    the    insurer    is   incorporated    (Knigbts 
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Templars  &  M.  Mut  Aid.  Asso.  y.  Greene,  79 
Fed.  461),  the  general  principle  seems  to  be 
that  the  construction  of  the  language  of  the 
designation  becomes  solely  a  matter  of  deter- 
mining the  intention  of  the  Insured  {Ibid.).  It 
will  be  observed  that  the  Intention  of  the  in- 
sored,  not  the  concurrent  intention  of  the  two 
parties  to  the  contract,  is  made  the  criterion. 
This  is  upon  the  ground  that,  so  long  as  the 
beneflclarles  are  confined  to  the  class  defined 
bj  the  statute  of  the  state  in  which  the  in- 
surer is  incorporated,  the  insurer  Is  not  In- 
terested in  the  selection  of  the  beneficiaries,  and 
that  that  is  a  matter  that  concerns  the  Insured. 
The  question  in  the  case  referred  to  was 
whether  the  word  "heirs,"  designating  the  bene- 
ficiaries In  a  policy  of  life  Insurance,  was  to  be 
construed  In  accordance  with  the  law  of  Ohio, 
where  the  association  was  organized  and  had 
its  principal  office,  or  In  accordance  with  the 
laws  of  New  York,  where  the  insured,  and  most 
of  the  claimants,  resided.  It  appeared  In  this 
case  that  the  application  was  made  and  de- 
Uyered  to  the  agent  of  the  company  in  New 
York,  and  the  policy  delivered  by  an  agent  of 
the  company  in  New  York  to  the  Insured,  and 
tliat  all  payments  were  made  In  New  York  by 
the  insured  to  the  agent  of  the  company.  The 
court  said  that  such  circumstances,  under  the 
decision  In  Equitable  Life  Assur.  Soc.  v.  Clem- 
ents, 140  U.  S.  226,  35  L.  ed.  4P7,  11  Sup.  Ct. 
Rep.  822  (II.  d,  4,  (b)),  might  seem  to  Justify 
the  conciusloD  that  the  contract,  having  been 
naade  in  New  York,  should  be  construed  by  the 
New  York  law,  and  thus  that  the  word  "heirs," 
within  the  intention  of  the  parties,  should  be 
construed  to  be  "heirs"  as  interpreted  by  the 
New  York  law,  rather  than  as  interpreted  by 
that  of  Ohio.  The  court,  however,  did  not  rest 
Its  decision  in  the  case  on  its  likeness  to  the 
case  cited.  It  said  that  the  case  was  not  one  for 
construing  the  terms  of  a  contract  to  reach 
the  common  intention  of  two  parties,  but  that 
the  important  question  was  as  to  the  intention 
of  the  insured,  since  the  association  had  no  right 
to  object  to  any  designation,  or  change  of 
designation,  provided  the  beneficiary  named  was 
within  the  class  of  persons  to  whom,  by  stat- 
ute* charter,  and  its  own  by-laws,  the  associa- 
tion was  permitted  to  pay  policies.  It  then 
said  that  the  language  was  to  be  treated  as  of 
a  testamentary  character,  and  to  receive,  as 
nearly  as  possible,  the  same  construction  as  if 
nsed  in  a  will  under  the  same  circumstances. 
It  will  be  observed  that  In  the  last  case  the 
court,  proceeding  upon  the  presumed  intention 
of  the  insured,  construed  the  words  designating 
the  beneficiaries  with  reference  to  the  law  of 
the  domicil  of  the  insured.  It  intimated  that, 
if  the  concurrent  intention  of  both  parties  had 
been  the  crlt^lon,  the  law  of  Ohio,  as  the  law 
of  the  place  of  performance,  might  have  been 
applied,  because  the  policy  was  payable  there. 
In  the  two  cases  next  cited  it  will  be  observed 
that  the  court  formally  applies  the  law  of  the 
place  of  performance;  but  in  both  cases  the 
place  of  performance  was  also  the  place  of  the 
domld!  of  the  Insured,  so  that  the  decisions 
are  not  in  conflict  with  the  case  first  above 
cited.  As  a  matter  of  fact,  the  court  did  not 
confine  the  word  "heirs"  to  its  technical  sig- 
nification according  to  the  law  of  New  York, 
but,  in  analogy  to  the  rule  that  Is  applied  in 
New  York  in  case  of  wills  disposing  of  per- 
sonal property  to  "heirs,"  the  term,  in  ac- 
cordance with  the  presumed  intention  of  the 
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hisnred,  was  held  to  Include  all  persons  who 
would  be  entitled  to  take  the  personal  estate 
in  case  of  intestacy. 

The  proceeds  of  a  benefit  certificate  payable 
to  the  heirs  of  a  member  are  to  be  distributed 
according  to  the  intestate  law  of  the  member's 
domicil,  and  not  according  to  the  law  of  the 
state  wbere  the  society  is  located  and  the  cer- 
tificates are  Issued,  where  the  application  re- 
cites such  domicil,  and  the  certificate  recites 
that  it  was  Issued  In  consideration  of,  and  in 
reliance  upon,  the  agreements  and  representa- 
tions made  in  the  application.  Northwestern 
Masonic  Aid.  Asso.  v.  Jones,  154  Pa.  99,  26  Atl. 
253 ;  Masonic  Mut  Asso.  v.  Jones,  154  Pa.  107, 
26  Atl.  255. 

In  Crosland  v.  Wrlgley,  73  L.  T.  N.  8.  327, 
it  was  held  by  the  chancery  division  that  the 
question,  what  persons  answered  to  the  de^ 
scriptlon  of  the  beneflclarles  in  a  policy  of  in- 
surance Issued  by  an  American  company  to  an 
Englishman  domiciled  In  England,  was,  so  far 
as  the  rights  of  rival  claimants  were  concerned 
(the  company  having  had  a  legal  discharge),  to 
be  determined  by  the  law  of  England,  upon  the 
ground  that  it  was  the  lea  loci  solutionis,  and 
presumably  the  law  with  reference  to  which 
the  parties  Intended  to  contract. 

In  Expressman's  Mut.  Ben.  Asso.  v.  Hurlock, 
91  Md.  585,  46  Atl.  957,  it  was  held  that,  the 
contract  being  performable  in  Maryland,  the 
question  as  to  whether  the  personal  representa- 
tive of  the  beneficiary  named  in  the  certlflcate, 
who  predeceased  the  insured,  or  the  persona] 
representative  of  the  insured,  was  entitled  to 
the  proceeds, — should  be  determined  by  the  law 
of  Maryland,  even  assuming  that  the  contract 
was  made  in  New  York,  the  home  office  of  the 
association. 

It  will  also  be  observed  that,  while  the  place 
whose  law  was  applied  In  the  three  cases  next 
cited  was  the  place  where  the  contract  was 
made,  it  was  also  the  place  of  the  domicil  of 
the  insured. 

A  policy  of  life  insurance  issued  by  a  New 
York  corporation  to  a  resident  of  Alabama  will 
be  regarded  as  a  contract  made  in  Alabama, 
and  controlled,  as  to  its  validity  and  construc- 
tion, by  the  law  of  that  state,  notwithstanding 
that  on  Its  face  it  was  dated,  and  purports  to 
have  been  Issued,  in  the  city  of  New  York, 
where  it  contained  a  stipulation  that  it  was 
not  to  take  effect  until  countersigned  by  the 
local  agents  In  Alabama.  Continental  L.  Ins.  Co. 
V.  Webb,  54  Ala.  688  (II.  d,  4,  (a)).  The  ques- 
tion in  this  case  was  as  to  the  persons  coming 
within  the  designation  of  "children"  In  the 
provision  of  the  policy  making  the  benefit  pay- 
able to  the  wife  if  she  survived  her  husband, 
or,  in  the  event  he  survived  her,  to  her  children, 
"in  conformity  with  the  statute  in  such  case 
made  and  provided."  It  was  held  that  the  con- 
struction of  the  Alabama  statute  on  that  sub- 
ject must  govern.  It  does  not  appear  in  this 
case  where  the  contract  was  payable.  This  was 
a  bill  by  an  insurance  company,  the  purpose  of 
which  was  to  have  the  rights  of  the  various 
claimants  determined  by  the  court. 

A  contract  of  Insurance  finally  executed  and 
delivered  In  Florida  is  governed  as  to  Its  con- 
struction and  interpretation  by  the  laws  of  that 
state,  without  reference  to  the  law  of  the  domi- 
cil of  the  corporation.  Pace  v.  Pace,  19  Fla. 
438.  Accordingly,  the  court  applied  the  Flor- 
ida statute,  providing  that,  when  the  contract 
of  Insui'ance  does  not  describe  the  beneficiaries 
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in  such  terms  as  to  show  afflrmatlTely  that  they 
are  not  the  children,  husband,  or  wife  of  the 
insured.  It  inures  to  their  benefit 

In  Millard  ▼.  Brayton,  177  Mass.  538,  52  L. 
B.  A.  117,  59  N.  E.  436  (II.  d,  4,  (h)),  the  court 
held  that,  the  contract  having  been  made,  i.  e., 
consummated,  in  Massachusetts,  which  was  also 
the  residence  of  the  Insured,  the  question  as  to 
the  personb  aititled  to  take  under  the  terms  of 
the  policy  was  to  be  determined  by  reference  to 
the  law  of  Massachusetts,  notwithstanding  a 
stipulation  in  the  policy  that  the  premiums,  and 
the  sum  Insured,  were  to  be  paid  in  New  York, 
the  home  oflSce  of  the  insurer. 

So  far  as  appears  in  the  foregoing  cases, 
there  was  no  change  of  domicil  between  the 
time  the  contract  was  made  and  the  time  of  the 
insured's  death,  so  that  the  question  whether 
the  law  of  the  domicil  of  the  insured  at  the 
time  the  contract  was  issued,  or  the  law  of  the 
domicil  at  the  time  of  his  death,  shall  prevail, 
did  not  arise.  In  Mullen  v.  Reed,  64  Conn.  240, 
24  L.  R.  A.  664,  29  Atl.  478,  however,  it  was 
held  that  the  words  "heirs  at  law,"  in  a  benefit 
certificate  issued  by  a  Massachusetts  associa- 
tion to  a  person  who  was  then  a  resident  of 
that  state,  providing  for  the  payment  of  the 
benefit  to  the  heirs  at  law  of  the  member,  were 
to  be  construed  by  a  court  of  Connecticut  as 
they  would  be  construed  in  Massachusetts,  not- 
withstanding that  the  insured  was  domiciled  in 
Connecticut  at  the  time  of  his  death.  This  case, 
therefore,  supports  the  position  taken  in  Knights 
Templars  &  M.  MuL  Aid.  Asso.  v.  Greene,  79 
Fed.  461,  and  adds  the  specification  that  the 
domldl  of  the  insured,  which  furnishes  the  ap- 
pllcatory  law,  is  his  domicil  at  the  time  the 
contract  is  made,  and  not  at  the  time  of  his 
death. 

Questions  relating  to  the  assignment  of  the 
insurance,  and  to  the  disposition  of  the  pro- 
ceeds when  they  do  not  turn  upon  the  language 
of  the  contract,  are  discussed  in  subdivisions 
h,  I,  J,  infra. 

In  Hysinger  v.  Supreme  Lodge,  K.  &  L.  of  H. 
42  Mo.  App.  627,  It  was  held  that  the  statute 
of  Missouri,  limiting  the  beneficiaries  In  certifi- 
cates of  membership  in  benevolent  associations 
to  members  of  the  family  of  the  member,  does 
not  embody  such  a  distinctive  part  of  the  pub- 
lic policy  of  the  forum  as  to  require  the  courts 
of  that  state  to  refuse  to  enforce  the  collection 
of  the  amount  due  under  a  certificate  issued  by 
a  foreign  corporation  at  the  instance  of  a 
beneficiary  who  was  not  a  member  of  the 
family. 

h.  Assignment  of  policy. 

Subject  to  the  exceptions  or  qualifications  sub- 
sequently stated  in  this  subdivision,  the  prin- 
ciple established  by  the  weight  of  authority 
seems  to  be  that  an  assignment  of  the  policy 
of  insurance,  or  the  benefit  thereunder,  is  a  con- 
tract distinct  and  separate  from  the  original 
contract  of  insurance,  and  is  governed  by  the 
law  of  the  place  where  it  (the  assignment)  is 
made,  without  reference  to  the  place  where  the 
original  contract  of  insurance  was  made,  or  to 
the  law  governing  that  contract. 

An  assignment  of  a  policy  of  insurance, 
though  made  by  indorsement  upon  the  policy, 
is  a  separate  and  distinct  contract  from  that 
of  the  policy,  and  Is  governed  by  the  law  of  the 
place  where  it  (the  assignment)  was  made, 
though  the  policy  itself  was  made  in,  and  gov- 
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erced  by  the  laws  of,  another  Btate:  Unios 
Cent  L.  Ins.  Co.  v.  Woods,  11  Ind.  App.  335,  37 
N.  B.  180,  39  N.  E.  205.  This  was  an  actioa 
by  a  widow  against  a  life  Insurance  company  to 
recover  upon  an  endowment  policy  upon  the 
life  of  her  husband,  which  waa  ^yable  to  htm 
If  he  survived  the  maturity  of  the  policy,  and 
if  not  was  payable  to  his  wife.  Before  the  mt- 
turity  of  the  policy  the  husband  and  wife  Joined 
in  an  assignment  of  the  policy  to  the  insurance 
company  to  secure  a  debt  from  the  husband  to 
the  company.  It  was  held,  in  accordance  with 
the  law  in  Indiana,  that  the  assignment  by  the 
husband  was  Ineffectual  to  cut  ofT  the  right  of 
the  wife,  and  that  the  assignment  by  her,  ai 
surety  for  her  husband,  was  void.  The  posltloa 
taken  by  the  court  in  this  case,  that  the  assign- 
ment was  governed  by  the  law  of  the  place 
where  it  was  made,  irrespective  of  the  place 
where  the  original  contract  of  insurance  wai 
made,  was  reafiirmed  in  Criswell  v.  Whitney, 
18  Ind.  App.  67,  41  N.  E.  78. 

Bo,  the  capacity  of  a  married  woman  to  as- 
sign a  policy  of  insurance  up<»  the  life  of  her 
husband,  issued  by  a  New  York  corporation,  la 
to  be  determined  by  the  law  of  Massachusetts, 
in  a  controversy  between  the  parties  to  the  as- 
signment the  insurance  company  being  a  mere 
stakeholder,  even  if  the  policy,  as  between  tlie 
original  parties,  was  a  New  York  contract, 
where  both  parties  to  the  assignment  were  resi- 
dents of  Massachusetts,  and  the  assignment  wai 
made  there.  Newcomb  v.  Mutual  L.  Ins.  Co.  9 
Ins.  L.  J.  124,  Fed.  Cas.  No.  10,147. 

The  validity  of  an  assignment  of  a  policy  of 
life  insurance  Is  to  be  determined  by  the  law  of 
the  place  where  it  was  made  and  it  is  attempted 
to  be  enforced,  without  reference  to  the  place 
where  the  original  contract  of  insurance  wai 
made.  Mutual  Ben.  L.  Ina  Co.  v.  Wayne  Coontj 
Sav.  Bank,  68  Mich.  116,  35  N.  W.  853.  This 
was  a  bill  of  interpleader  filed  by  the  company 
against  the  rival  claimants.  The  question  u 
to  the  validity  of  the  assignment  did  not  turn 
upon  any  provisions  in  the  policy. 

In  Miller  v.  Campbell,  140  N.  Y.  457,  35  N. 
B.  651,  it  was  held  that  while,  as  between  a 
Massachusetts  corporation  which  issued  the 
policy  and  the  assured,  a  contract  of  insurance 
upon  the  life  of  a  husband  for  the  benefit  of  his 
wife  would  be  governed  by  the  laws  of  Itfassa- 
chusetts,  because  it  was  made  and  to  be  per- 
formed there,  yet  that  the  validity  of  the  agree- 
ment by  the  wife  to  assign  the  policy  was  to  be 
determined  by  the  law  of  New  York,  where  such 
agreement  was  made.  The  assignment  in  this 
case  having  been  made  during  the  lifetime  of 
the  husband  and  of  a  child  of  the  marriage,  and 
before  the  passage  of  New  York  Laws  of  I8T9. 
chap.  248,  removing  the  restrictions  upon  the 
wife's  power  to  assign  under  such  circum- 
stances, it  was  held  that  the  assignment  was 
invalid  without  reference  to  the  law  of  Massa- 
chusetts. This  was  an  action  brought  by  the 
wife  against  the  assignee,  to  set  aside  the  as- 
signment 

In  Spencer  v.  Myers,  150  N.  Y.  269,  34  L.  B. 
A.  175,  44  N.  B.  942  (II.  d,  4,  (c)),  it  was  as- 
sumed that  the  right  of  a  wife  to  assign  a  policy 
of  Insurance  on  the  life  of  her  husband  was  to 
be  determined  by  the  law  of  New  York,  where 
the  assignment  was  made,  even  if  the  policy  it- 
self was  issued  and  delivered  in  Connectlcuc: 
and  it  was  further  held  that  the  New  York  act 
referred  to  in  the  last  case  giving  the  wife  such 
right,  was  not  limited  to  policies  issued  or  de- 
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liTered  In  tbe  state,  bat  extended  to  those  Is- 
soed  by  a  foreign  company  In  another  state. 
In  this  case  the  coini>any  had  paid  the  proceeds 
of  the  policy  into  court,  and  stood  indifferent 
as  between  the  parties. 

So.  in  Pratt  ▼.  Globe  Mnt  L.  Ins.  Co.  (Tenn.) 
17  8.  W.  352,  it  was  held  that  the  validity  ot 
an  assignment  by  a  married  woman  of  a  policy 
of  insarance  upon  the  life  of  her  husband  for 
her  benefit  was  to  be  determined  by  the  law  of 
New  York,  upon  the  ground  that  the  contract  of 
assignment  was  consummated  in  that  state.  The 
insurer  in  this  case  was  a  New  York  corpora- 
tion. It  does  not  expressly  appear  whether  the 
contract  of  insurance  was  made  in  New  York  or 
Tennessee,  but  the  decision  is  cpcu  the  ground 
that  the  law  of  the  place  where  the  assignment 
is  made  governs. 

In  Lee  v.  Abdy,  L.  R.  17  Q.  B.  Div.  309,  56 
L.  T.  N.  S.  297,  84  Week.  Rep.  053,  it  was  held 
that  the  validity  of  an  assignment  of  a  policy 
of  insarance  issued  by  an  English  life  insurance 
company  must  be  determhied  by  the  law  of 
Cape  Colony,  where  the  assignment  was  made; 
and,  being  invalid  by  the  law  of  that  country, 
the  assignee  could  not  maintain  an  action  upon 
the  policy  against  the  company.  The  decision 
seems  to  be  upon  the  assumption  that  the 
original  contract  was  an  English  contract. 

So,  the  assignment  of  a  policy  of  life  insur- 
ance is  governed  by  the  law  of  the  place  where 
the  assignment  Is  made,  and  not  that  of  the 
place  where  the  policy  was  Issued,  or  where  it 
Is  payable.  Prentice  v.  Steele,  Mont  L.  Rep.  5 
Super.  CL  294.  The  assignment  in  this  case 
was  attacked  by  creditors  of  the  insured  and  as- 
signor as  fraudulent. 

In  Mutual  L.  Ins.  Co.  y.  Allen,  li^S  Mass.  24, 
52  Am.  Kep.  246,  the  court  said  that  the  policy  of 
life  insurance  which  was  issued  by  a  New  York 
corporation,  having  been  made  end  to  be  per- 
formed in  Massachusetts,  and  the  money  due 
upon  it  having  been  paid  into  the  Massachusetts 
court,  and  an  assignment  having  been  made  in 
Massachusetts  between  parties  domiciled  there, 
the  validity  and  effect  of  the  assignment  and  the 
capacity  of  the  parties  must  be  governed  by  the 
laws  of  Massachusetts.  The  question  relating 
to  the  assignment  in  this  case  was  whether  an 
assignment  could  be  made  to  a  person  havtaig 
no  insurable  interest  in  the  life  of  the  insured. 

In  the  last  case  it  will  be  observed  that  the 
ledP  loci  contractus  and  lea  loci  aolutUmia  of  the 
original  contract  of  insurance  were  coincident 
with  the  lea  loci  contractus  of  the  assignment; 
and  the  case  Is  therefore  only  authority  for  ex- 
cluding the  law  of  the  domicil  of  the  Insurer  as 
the  test  of  the  validity  of  the  assignment.  The 
same  seems  to  be  true,  also,  of  the  case  next 
cited. 

The  laws  of  Maryland  govern  the  rights  of 
parties  hi  that  state  under  an  assignment  made 
in  tliat  state,  of  a  life  policy  issued  by  a  New 
York  corporation  to  a  citizen  of  Maryland  on 
an  application  made  to  an  agent  of  the  com- 
pany in  Baltimore.  Robinson  v.  Hurst,  78  Md. 
50,  aub  nom.  Mutual  Reserve  Fund  Life  Asso. 
V.  Hurst,  20  L.  R.  A.  761,  26  Atl.  956. 

In  Pomeroy  v.  Manhattan  L.  Ins.  Co.  40  111. 
398  <II.  d,  4,  (a)),  the  court  seems  to  have  as- 
sumed that  the  validity  of  an  assignment  by  a 
married  woman  of  a  policy  of  insurance  upon 
the  life  of  her  husband  for  her  benefit  was  to  be 
determined  by  the  law  governing  tbe  original 
contract  of  insurance.  In  this  case,  however, 
the  contract  of  insurance  was  held  to  have  been 
63  L.  R.  A. 


made  in,  and  to  be  governed  by  the  law  of, 
Illinois,  and  the  assignment  was  itlso  made  in 
the  latter  state,  so  that  there  was  no  conflict. 

It  would  seem  that  the  principle  stated  at  the 
beginning  of  this  subdivision,  to  the  effect  that 
the  assignment  is  governed  by  the  law  of  the 
place  where  it  is  made  without  reference  to  the 
law  governing  the  original  contract,  is  neces- 
sarily subject  to  at  least  this  exception,  that  an 
assignment,  though  valid  by  the  law  of  the 
place  where  made,  cannot  be  upheld  in  that 
state  or  elsewhere  if  the  assignee  is  not  a  mem- 
ber of  the  class  of  beneficiaries  defined  by  the 
law  of  the  domicil  of  the  insurance  company. 
While  there  do  not  seem  to  be  any  decisions 
directly  in  point,  this  exception  seems  to  be  a 
necessary  corollary  of  the  principle  stated  in 
subdivision  III.  c,  BUjMra.  See  also  III.  g,  2, 
supra. 

There  also  appears  to  be  another  exception  to 
the  general  principle.  This  exception  is  suggest- 
ed by  the  form  In  which  the  general  principle 
is  stated  In  Mutual  Ben.  L.  Ins.  Co.  v.  Wayne 
County  Sav.  Bank,  68  Mich.  116,  35  N.  W.  853. 
It  will  be  observed  that  the  statement  in  that 
case  is  that  the  validity  of  the  assignment  will 
be  detcrmmed  by  the  laws  of  the  state  "where 
it  was  made,  and  is  attempted  to  be  enforced 
(italics  ours).'*  Tbe  words  italicised  seem  to 
imply  that  the  rule  may  be  different  If  the 
action  is  brought  in  a  state  other  than  that  in 
which  the  assignment  was  made;  for  instance, 
in  the  state  where  the  original  contract  of  in- 
surance was  made.  The  exception,  which  was 
merely  suggested  in  that  case,  seems  to  have 
been  acted  upon  in  New  York,  though  not  ex- 
pressly recognized  as  an  exception  to  the  gen- 
eral principle  that  an  assignment  is  governed 
by  the  law  of  the  place  where  it  is  made  without 
reference  to  the  law  governing  the  original  con- 
tract. It  will  be  observed  that,  in  the  New 
York  cases  thus  far  cited  in  support  of  the  gen- 
eral principle,  the  action  was  brought  in  the 
state  where  the  assignment  was  made,  and  so 
the  principle,  as  applied,  was  within  the  limits 
stated  in  the  Michigan  case  above  cited.  In  the 
following  cases  it  will  be  observed  that  the 
courts  subjected  tbe  assignments  to  the  law  of 
New  York,  where  the  original  contract  of  in- 
surance was  made,  «nd  where  the  insurer  was 
incorporated,  even  upon  tbe  assumption  that 
the  assignment  was  made  elsewhere. 

A  policy  of  life  Insurance  issued  by  a  New 
York  corporation  for  the  use  of  the  wife  of  the 
insured  being  nonassignable  under  the  laws  of 
New  York  during  the  life  of  the  insured,  any 
transfer  of  the  widow's  interest  therein,  though 
made  in  another  state,  cannot  be  deemed  valid 
in  New  York.  Mutual  L.  Ins.  Co.  v.  Terry,  62 
How.  Pr.  325. 

In  Barry  v.  Equitable  Life  Assur.  Boc.  59  N. 
Y.  587  (where  the  real  controversy  was  between 
the  parties  to  the  assignment  though  the  in- 
surer was  a  party),  a  policy  of  insurance  was 
issued  in  New  York  by  a  New  York  company, 
upon  the  life  of  a  husband  for  the  benefit  of  his 
wife,  at  a  time  when  the  New  York  statute  pro- 
vided that  such  a  policy  should  not  be  assign- 
able by  the  wife  during  the  life  of  her  husband. 
The  wife  signed.  In  New  York,  an  assignment 
of  the  policy,  which  was  mailed  in  New  York 
to  the  assignee,  who  resided  in  Maryland. 

The  language  of  the  opinion  in  this  case, 
which  is  subsequently  set  out,  seems  to  imply 
that  the  decision  would  have  been  the  same  even 
if  the  contract  of  assignment  had  been  consum- 
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mated  in  Maryland,  though,  as  a  matter  of 
fact,  the  court  took  the  view  that  the  assign- 
ment was  complete  as  soon  as  it  was  deposited 
in  the  mail  In  New  York  directed  to  the  as- 
signee in  Maryland ;  and,  in  this  view,  both  the 
original  contract  of  insurance  and  the  assign- 
ment were  made  in  New  York. 

In  Milbous  ▼.  Johnson,  21  N.  Y.  8.  R.  382, 
4  N.  Y.  Supp.  199  (II.  d,  4,  (c)),  the  court  held 
that  the  policy  being  by  its  terms  payable  at 
the  company's  office  in  New  York,  and  showing 
upon  its  face  that  it  was  contracted  for  and 
Issued  with  a  Tlew  to  the  New  York  statute  re- 
quiring the  consent  of  the  husband  as  a  condi- 
tion of  a  valid  assignment  by  the  wife  of  a 
policy  of  insurance  upon  his  life  for  her  bene- 
fit, that  statute  governed  though  the  assignment 
was  made  in  Ohio,  by  the  law  of  which  his  con- 
sent was  not  necessary.  It  was  accordingly 
held  that  the  assignment  was  Invalid  because 
the  husband  did  not  consent  thereto.  In  this 
case  it  appeared  that  the  Insurance  company 
had  paid  the  money  into  court,  and  had  been 
discharged. 

In  Bloomingdale  v.  Lisberger,  24  Hun,  856, 
it  was  held  that  the  proceeds  of  policies  of  in- 
surance issued  by  a  New  York  corporation  upon 
the  life  of  a  husband  for  the  benefit  of  bis 
wife  could  not  be  subject  to  the  payment  of 
notes  executed  by  her  in  Virginia,  as  surety 
for  her  husband,  which  were  not  by  their  terms 
chargeable  upon  her  separate  estate,  notwith- 
standing that  by  the  law  of  Virginia  they  would 
be  such  a  charge.  The  decision  is  upon  the 
ground  that  the  contracts  of  insurance  were 
effected  in  New  York  in  companies  existing  un- 
der the  laws  of  that  state,  and  for  that  reason 
were  controlled,  as  to  their  disposition,  by  its 
laws;  and  that  the  laws  of  New  York  did  not 
enable  the  wife  to  assign  or  transfer  her  in- 
terest in  the  manner  claimed. 

In  Barry  v.  Equitable  Life  Assur.  Soc.  59  N. 
Y.  587.  the  court  said :  "We  cannot  doubt  that 
this  policy  was  contracted  for,  and  issued  with 
an  eye  to  the  provisions  of,  the  act  of  1840 
[which  act,  inter  alia,  imposed  restrictions  on 
assignmenU].  .  .  .  It  is  expressed  In  it 
that  it  is  in  conformity  to  the  statute.  The 
terms  of  the  contract,  to  pay  on  the  termina- 
tion of  the  life  insured,  are  in  close  pursuance 
of  the  provisions  of  the  act"  This  language 
seems  to  indicate  that,  in  the  view  of  the  court, 
the  statutory  provisions  with  reference  to  as- 
signments had,  by  the  intention  of  the  parties, 
become  a  part  of  their  contract  In  this  view 
It  would  seem  that  the  decision  ought  to  have 
been  the  same  (that  Is,  that  the  provisions  of 
the  New  York  statute  ought  to  have  been  ap- 
plied to  the  assignment)  wherever  the  action 
had  been  brought,  even  if  In  Maryland,  assum- 
ing that  the  assignment  had  been  made  there. 
A  subsequent  portion  of  the  opinion,  however, 
after  stating  that  the  policy  of  the  act  was  to 
preserve  the  benefit  of  the  insurance  for  the 
widow,  proceeded ;  *'The  majority  of  the  Judges 
taking  part  think  that  this  is  the  policy  and  in- 
tention of  the  act  and  that  it  still  exists ;  that 
the  contract  for  Insurance  was  Issued  under  it 
and  is  controlled  by  it ;  and  that  the  power  of 
diBposition  over  it  is,  and  should  be,  restricted, 
so  as  to  be  In  accordance  therewith.*'  Again : 
"The  Insurance  company  is  a  corporation  of  this 
state,  having  Its  place  of  business  here.  The 
contract  was  made  here,  and  is  payable 
here,  and  this  action  is  here  (Italics 
ours)."  This  language  (excluding  what  the 
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court  subsequently  said  abont  the  assign- 
ment having  been  completed  in  New  York} 
would  seem  to  indicate  that  the  decision  rests 
upon  the  ground  that  the  public  policy  of  New 
York  (the  forum)  required  the  New  York  stat- 
ute with  reference  to  assignments  to  be  applied 
when  the  policy  was  issued  by  a  New  York  cor- 
poration, and  the  original  contract  of  insurance 
was  made  in  that  state,  although  the  assign- 
ment may  have  been  made  in  another  state. 

Assuming  this  view  to  have  been  well  taken, 
it  would  not  have  required  a  court  of  another 
state,  if  the  action  had  been  brought  there 
upon  the  same  state  of  facts  (assuming  thst 
the  assignment  had  not  been  made  in  New 
York),  to  subject  the  assignment  to  the  New 
York  statute;  for  a  court  of  one  state,  tboagb 
it  will  enforce  the  contract  of  the  parties  as 
made  in  another,  including  such  portions  of  tlie 
statutes  of  the  latter  as  are  adopted  as  a  part 
of  the  contract,  will  not  enforce  the  pablic 
policy  of  the  latter  state.  The  Connecticut  su- 
preme court  in  Connecticut  Mut  L.  Ins.  Co.  t. 
Westervelt  52  Conn.  586,  seems  to  Uke  the 
view  that  the  exception  which  the  New  York 
cases  last  cited  make  to  the  general  principle, 
that  an  assignment  is  governed  by  the  law  of 
the  place  where  it  was  made  without  reference 
to  the  law  governing  the  original  contract  onlj 
applies  when  the  action  is  brought  in  the  hutt 
which  furnishes  the  applicatory  law  of  the 
original  contract ;  in  other  words,  that  the  ex- 
ception is  based,  not  upon  the  ground  tliat  the 
parties  adopt  the  law  of  the  latter  state  with 
reference  to  assignments  as  part  of  their  con- 
tract but  upon  the  ground  of  the  public  poller 
of  that  state  with  reference  to  the  assignability 
of  contracts  of  insurance  made  in  that  state.— 
a  public  policy  that  can  only  be  enforced  by  the 
courts  of  that  state,  and  will  not  be  enforced 
by  the  court  of  another  relatively  to  assignments 
not  made  in  New  York.  In  the  Westervelt  Case 
a  policy  was  issued  by  a  Connecticut  Insurance 
company  to  a  resident  of  New  York  for  the  bene- 
fit of  his  wife.  .The  policy  was  countersigned 
by  the  company's  agent  And  delivered  by  tlie 
latter  to  the  insured  in  New  York.  The  contract 
of  Insurance  seems  to  have  been  regarded  as 
consummated  in  New  York  (and,  upon  sack 
state  of  facts,  properly  so  regarded,  see  ssprs, 
II.  d,  4,  (a) ).  The  husband  and  wife,  while  still 
domiciled  in  New  York,  assigned  the  policy  in 
New  Jersey.  It  was  held  that  the  New  York 
statute  (the  same  statute  that  was  involved  hi 
the  Barry  Case)  did  not  apply;  and  that  the 
validity  of  the  contract  of  assignment  was  to  be 
determined  either  by  the  law  of  New  Jersey, 
where  It  was  made,  or  by  the  law  of  Connecd- 
cut,  where  it  was  performable,  and  was  valid 
according  to  either  law.  It  will  be  observed 
that  in  this  case,  as  in  the  Barry  Case,  the  con- 
tract of  insurance  was  made  In  New  York,  and 
the  insured  and  his  wife  were  residents  of  that 
state.  In  the  Westervelt  Case,  however,  tlie 
action  was  not  brought  in  the  state  where  the 
original  contract  of  insurance  was  made,  while 
In  the  Barry  Case  It  was.  The  court  in  the 
Westervelt  Case  referred  to  the  Barry  Case, 
and  attempted  to  distinguish  it  upon  the  ground 
that  the  assignment  in  that  case  was.  made.  i.  «.* 
consummated,  in  New  York.  As  already  pointed 
out  however,  the  decision  in  the  Barry  (?ase 
would  apparently  have  been  the  same  even  if  the 
assignment  had  not  been  consummated  In  New 
York  and  In  Milhous  v.  Johnson,  21  N.  Y.  S.  B. 
382,  4  N.  Y.  Supp.  199,  the  same  principle  was 
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applied,  although  the  assignment  was  consum- 
mated out  of  New  '  York.  The  court  in  the 
WeatCTTelt  Case  said :  "While,  therefore,  the 
state  of  New  York  had  the  right  to  declare  that 
a  wife  who  was  a  citizen  of  that  state  should 
not  assign  a  policy  of  Insurance  upon  the  life 
of  her  hushand  for  her  sole  benefit.  If  Issued 
under  the  laws  of  New  York ;  and  while  It  had 
the  power  to  enforce  that  declaration  against 
its  own  cltiiens  and  others  seeking  to  obtain 
the  benefit  of  such  an  assignment  In  Its  own 
tribunals, — ^yet,  where  a  citizen  of  New  York, 
holding  such  a  policy  Issued  by  a  Connecticut 
corporation,  goes  Into  New  Jersey  or  any  other 
state  where  the  policy  Is  assignable,  and  obtains 
a  loan  of  money,  and  assigns  his  policy  as  se- 
curity for  the  payment  of  that  loan,  and  then 
comes  into  the  courts  of  Connecticut  to  enforce 
such  payment  and  his  rights  under  the  assign- 
ment, the  laws  of  New  York  will  furnish  no 
answer  to  his  demands." 

This  language  seems  to  Imply  that,  even  as- 
suming that  the  New  York  statute  would  have 
been  applied,  and  properly  applied,  If  the  action 
upon  the  same  state  of  facts  had  been  brought 
in  New  York,  It  did  not  follow  that  such  stat- 
ute would,  or  should,  be  applied  by  the  court 
of  another  state.  As  a  matter  of  fact  the  New 
Y'ork  cases  aboye  cited  would  not  be  authority 
for  applying  the  New  York  statute  to  the  assign- 
ment upon  the  state  of  facts  In  the  Westervelt 
Case,  since.  In  the  New  York  cases,  it  appeared 
that  the  Insurer  was  a  New  York  corporation, 
and  that  fact  apparently  limits  the  decisions, 
while  in  the  Westervelt  Case  the  Insurer  was  a 
Connecticut  corporation.  It  Is  true  that  it  was 
held  In  Wilson  v.  Lawrence,  13  Hun,  238,  Af- 
firmed In  76  N.  Y.  585,  and  Eadle  v.  SUmmon, 
26  N.  Y.  9,  82  Am.  Dec.  395,  and  perhaps  other 
New  York  cases,  that  the  New  York  statute  in 
question  applied,  although  the  policy  was  Is- 
sued by  a  foreign  corporation ;  but  In  these 
cases  the  assignments,  as  well  as  the  original 
contracts  of  Insurance,  seem  to  have  been  con- 
summated In  New  York.  The  court  In  the 
Westervelt  Case,  however,  seems  to  have  as- 
sumed that  the  difference  between  the  two  cases 
In  this  respect  would  not  have  been  sufficient 
to  distinguish  them  If  the  Westervelt  Case  had 
been  brought  In  New  York.  It  is  true  that  the 
fact  that  the  court  In  the  Westervelt  Case  dis- 
tinguished that  case  from  the  Barry  Case,  upon 
the  ground  that  the  assignment  in  the  latter 
case  was  made  In  New  York,  militates  against 
the  possibility  of  attributing  to  the  court  in 
the  Westervelt  Case,  by  virtue  of  the  language 
above  quoted,  an  Intention  to  limit  the  New 
York  doctrine,  as  declared  In  the  Barry  Case,  to 
cases  In  which  the  action  Is  brought  In  the  state 
which  furnishes  the  appUcatory  law  of  the 
original  contract  of  Insurance.  Assuming,  how- 
ever, as  the  Westervelt  Case  apparently  did, 
thnt  the  New  York  doctrine  applied  to  policies 
Issued  by  foreign  corporations,  the  limitation 
of  that  doctrine  in  the  manner  above  suggested 
{i.  €.,  confining  Its  operation  to  cases  In  which 
the  action  Is  brought  In  the  state  where  the 
original  contract  of  Insurance  was  consum- 
mated) affords  the  only  means  by  which  the  de- 
cision In  the  Westervelt  Case  can  be  reconciled 
with  the  doctrine  as  laid  down  by  the  Barry 
and  Mllhous  Cases  and  the  other  New  York 
cases  cited  in  connection  therewith. 

As  already  suggested,  assuming  the  soundness 
of  the  exception  which  was  applied  In  the  New 
York  cases  to  the  general  principle  that  the 
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assignment  Is  governed  by  the  law  of  the  place 
where  It  (the  assignment)  was  made,  without 
reference  to  the  law  governing  the  original  con- 
tract of  Insurance,  the  question  whether  that 
exception  Is  to  be  applied  without  reference  to 
where  the  action  Is  brought,  or  is  only  to  be  ap- 
plied when  the  action  Is  brought  In  the  state 
furnishing  the  appllcatory  law  of  the  original 
contract  of  Insurance,  depends  upon  the  ques- 
tion whether  the  exception  rests  upon  the  view 
that  the  statute  of  the  latter  state,  with  refer- 
ence to  assignments,  becomes,  by  adoption  and 
Intention,  a  part  of  the  original  contract  of  in- 
surance ;  or  whether  It  rests  upon  the  view  that 
such  statute  Is  a  part  of  the  public  policy  of  the 
state  which  enacts  it,  and,  as  such.  Is  to  be 
applied  by  a  court  of  that  state,  without  refer- 
ence to  the  law  of  the  place  where  the  assign- 
ment may  have  been  made.  If  the  former  view 
Is  taken,  the  exception  should  be  applied  with- 
out reference  to  the  state  or  country  In  which 
the  action  Is  brought;  If  the  latter  view  is 
taken,  the  exception  should  be  applied  only  when 
the  action  Is  brought  in  the  state  in  which  the 
statute  was  enacted. 

In  Brown's  Appeal,  125  Pa.  303.  17  Atl.  419. 
a  policy  of  Insurance  was  Issued  by  a  New  York 
corporation  to  a  resident  of  Pennsylvania ;  the 
policy  was  payable  to  the  wife  of  the  Insured, 
and  provided  that  in  case  of  her  death  before 
the  death  of  her  husband  the  amount  should  be 
paid  to  her  children.  Both  husband  and  wife 
joined  in  an  assignment  of  the  policy  and,  the 
wife  having  died  before  the  husband,  the  ques- 
tion arose  whether  the  children  or  the  assignee 
were  entitled  to  the  proceeds  of  the  policy  upon 
the  death  of  the  husband.  The  company  paid 
the  proceeds  of  the  policy  Into  court,  and  the 
rival  claimants  Interpleaded.  The  court  said 
that  the  question  depended  upon  the  construc- 
tion of  the  contract  of  Insurance,  and  that  there 
was  no  question  as  to  whether  the  lew  fori  or 
lex  loci  ought  to  prevail. 

In  Whltrldge  v.  Barry,  42  Md.  140,  which 
was  a  bill  of  Interpleader  filed  by  an  Insurance 
company  in  Maryland  against  hostile  claimants 
to  the  proceeds  of  a  policy  of  Insurance,  the 
court  said  that  it  seems  to  have  been  conceded 
on  all  sides  that  the  lew  fori  must  govern  as  to  on 
assignment  of  the  policy,  notwithstanding  that 
the  policy  was  made  at  Washington,  District  of 
Columbia,  and  payable  in  Philadelphia.  The 
reason  for  this  concession  Is  not  apparent,  since 
the  assignment  seems  to  have  been  made  in 
New  York.  It  may  have  been  because  the  law 
of  New  York  on  the  subject  was  not  proved. 

In  Cannon  v.  Northwestern  Mut.  L.  Ins.  Co. 
29  Hun,  470,  where  a  policy  of  life  Insurance 
was  Issued  by  a  Wisconsin  company  and  deliv- 
ered to  the  Insured  by  Its  agent  in  the  city  of 
New  York,  and  the  assured,  by  an  Instrument 
which  seems  to  have  been  executed  in  New  York, 
assigned  the  policy  to  a  third  person,  it  was 
held  that,  assuming  that  the  policy  was  a  Wis- 
consin contract,  it  would  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the 
rule  In  Wisconsin  is  the  same  as  that  in  New 
York,  to  the  effect  that  a  policy  of  Insurance 
upon  the  life  of  a  party  Is  assignable  like  any 
other  chose  In  action,  and  that  the  assignee 
may  hold  and  enforce  the  policy,  even  without 
showing  any  Insurable  interest.  It  would  seem, 
therefore,  that  there  was  no  actual  decision 
as  to  the  governing  law,  as  between  the  law  of 
New  York  and  the  law  of  Wisconsin 
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L  Right  of  insured  to  dUpote  of  proceeds;  «a- 
lldittf  of  ohango  of  henefioiary. 

In  National  Trust  Co.  y.  Hufirhes,  14  Mani- 
toba L.  R.  41,  It  was  held  that  the  rl^ht  of  a 
resident  of  Manitoba  to  revoke  the  designation 
of  his  wife  as  beneficiary  in  a  policy  of  insur- 
ance upon  his  life,  and  to  divert  the  money 
elsewhere,  was  to  be  determined  by  the  law  of 
Mnnltoba,  notwithstanding  that  the  contract  of 
InBnrance  was  performable  in  Ontario,  and  was, 
therefore,  governed  by  the  law  of  Ontario.  The 
court  said  that  the  question  was  not  one  of  the 
construction  of  the  policy  or  contract,  but  of 
the  capacity  of  the  insered  to  make  a  disposi- 
tion of  the  benefit  of  the  policy ;  and,  as  he  was 
living  in  Manitoba  when  he  effected  the  insur- 
ance, and  effected  it  through  the  agency  of  the 
company  in  Manitoba,  it  was  reasonable  to  pre- 
sume that  it  was  in  contemplation  of  all  the 
parties  that  he  could  deal  with  the  benefit  that 
he  had  given  his  wife  in  the  policy  In  such  a 
mnnner  as  the  laws  of  Manitoba  empowered 
him.  By  the  law  of  Manitoba  he  could  revoke 
the  benefit  to  her.  The  decision  goes  to  the  ex- 
tent that  the  Insurance  company  was  bound  to 
recogniace  the  revocation  and  pay  the  money  as 
directed. 

In  Breltung's  Estate,  78  Wis.  33,  46  N.  W. 
801,  47  N.  W.  17,  it  was  held  that  the  question 
whether  the  insured,  in  a  policy  of  life  insur- 
ance which  is  by  its  terms  payable  to  certain 
beneficiaries,  may  dispose  of  the  proceeds  of  the 
policy  by  will,  was  to  be  determined  by  the  law 
of  Wisconsin,  the  policies  having  been  coun- 
tersigned and  delivered  by  an  agent  of  the  com- 
pany residing  in  Wisconsin,  and  the  moneys 
due  on  the  policy  having  been  paid  by  the  com- 
pany. The  prevailing  opinion  seems  to  concede 
thAt,  if  the  contract  were  a  Massachusetts  con- 
tract, the  law  of  that  state  would  govern  with 
respect  to  the  question  at  bar.  It  Is  stated  in 
the  dissenting  opinion,  though  the  fact  Is  not 
alluded  to  in  the  prevailing  opinion,  that  the 
policies,  or  some  of  them,  were  payable  at  the 
office  of  the  company  in  Massachusetts,  and  ex- 
pressly declared  that  the  contract  should  be 
construed  and  governed  by  the  laws  of  Massa- 
chusetts. 

The  validity  and  effect  of  indorsements  deslg- 
..atlng  the  person  to  whom  the  benefit  shall  be 
..aid,  made  in  Ontario  by  a  person  domiciled 
there,  on  a  policy  of  Insurance  issued  by  a 
".Quebec  corporation,  are  to  be  determined  by  the 
law  of  Ontario,  though  the  original  contract  of 
insurance  was  made  and  Is  payable  In  Quebec. 
Toronto  General  Trusts  Co.  v.  Sewell,  17  Ont. 
Hep.  442,  citing  Lee  v.  Abdy,  L.  R.  17  Q.  B. 
DIr.  309,  65  L.  T.  N.  S.  297,  34  Week.  Rep. 
CS3.  In  this  case  the  money  had  been  paid 
into  court  by  the  insurance  company,  and  the 
controversy  was  between  the  administrator  of 
the  Insured  and  the  person  designated  as  bene- 
ficiary in  the  indorsement. 

The  validity  of  a  change  of  beneficiaries,  in  a 
policy  providing  that  the  place  of  contract  shall 
be  New  York  and  that  the  contract  shall  he  con- 
strued according  to  the  law  of  New  York,  Is  to 
be  determined  by  the  law  of  New  York,  although 
the  application  for  the  insurance  was  made,  and 
the  policy  delivered,  in  Ontario,  and  the  insurer 
raises  no  question  as  to  which  law  shall  gov- 
ern. Bunnell  v.  Shilling,  28  Ont.  Rep.  3b6.  In 
this  case,  however,  the  attempt  was  to  change 
the  beneficiaries  of  a  new  policy ;  and,  as  a  mat- 
ter of  fact,  it  was  held  that  the  change  was  in- 
ralld  even  by  the  law  of  New  York.  ' 
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j.  RiaMe  of  ereditort  te  proosads. 

The  law  of  the  state  In  which  a  contract  of 
life  insurance  was  entered  Into,  and  where  the 
insured  resided  at  the  time  it  was  made,  gor- 
ems  as  to  the  respective  rights  of  his  creditors 
and  beneficiaries,  rather  than  the  law  of  so- 
other state  in  which  the  beneficiaries  resided, 
or  of  another  state  in  which  the  insurance  com- 
pany is  located  and  the  policy  is  payable. 
Roberts  v.  Winton,  100  Tenn.  484,  41  L.  R.  A. 
275,  45  8.  W.  673.  In  this  case  the  law  of 
Alabama,  as  the  place  where  the  contract  was 
entered  into  and  where  the  Insured  resided, 
was  accordingly  applied. 

So,  the  statute  of  Ohio,  providing,  in  effect, 
that,  when  the  annual  premium  upon  a  poller  of 
hisurance  upon  the  life  of  a  husband  for  the 
benefit  of  his  wife  or  children  shall  ezeeed 
1150,  the  beneficiaries  named  in  the  policy  sbsli 
receive  only  such  portion  of  the  insurance  u 
that  sum  bears  to  the  whole  annual  premhim, 
and  the  residue  shall  go  to  the  representatives 
of  the  deceased,  applies  to  a  policy  of  Insorance 
issued  by  a  foreign  insurance  company  to  s 
resident  of  Ohio,  even  assuming  that  the  con- 
tract of  insurance  was  made  and  was  perform- 
able in  Pennsylvania.  Cross  v.  Armstrong,  44 
Ohio  St.  613.  10  N.  B.  160.  In  this  case  the 
widow  had  collected  the  entire  amount  of  tbe 
policy  from  the  company,  and  the  action  was 
by  the  husband's  administrator  against  her  for 
a  proportional  part  of  such  amount 

In  Central  Nat.  Bank  v.  Hume,  128  U.  8.  Id5, 
32  L.  ed.  370,  9  Sup.  Ct  Rep.  41,  the  court 
said  that  the  Connecticut  statute,  providing 
that  a  policy  of  insurance  upon  the  life  of  a 
husband  for  the  benefit  of  his  wife  shall  IxMire 
to  her  separate  use  or  that  of  her  children,  free 
from  the  claims  of  hia  creditors,  except  that  if 
the  annual  premiums  exceed  $300  the  amount 
of  such  excess  shall  inure  to  the  benefit  of  the 
creditors, — is  as  much  a  part  of  a  contract  of 
insurance  with  a  resident  of  the  District  of 
Columbia,  made  and  to  be  performed  hi  Con- 
necticut, as  if  Incorporated  therein,  where  it  was 
expressly  provided,  as  a  part  of  the  contract, 
that  the  policy  was  Issued  and  to  be  dellxered 
in  Connecticut,  and  was  in  all  respects  to  be 
construed  and  determined  in  accordance  with 
the  laws  of  that  state.  7n  this  case  the  sUttite 
was  applied  for  the  purpose  of  protecting  the 
proceeds  of  the  policy  from  the  claims  of  the 
husband's  creditors.  There  does  not  seem  to 
have  been  any  attempt  by  the  creditors  to  claim 
an  interest  in  the  proceeds  by  virtue  of  the  lat- 
ter provision  of  the  statute. 

k.  As  to  notice;  forfeiture;  oommutation;  ea- 
tended  insurance;  surrender  value. 

While,  as  will  be  subsequently  shown  fn  this 
subdivision,  an  express  stipulation  in  the  con- 
tract that  it  shall  be  governed  by  the  laws  of 
the  state  in  which  the  insurer  is  incorporated 
does  not  necessarily  have  the  effect  to  avoid  a 
nonforfeiture  statute  of  another  state  in  which 
the  contract  is  consummated.  It  is  clear  that 
such  a  stipulation  does  have  the  effect  to  subject 
the  contract  to  a  statute  of  the  domlcil  of  the 
insurer  imposing  conditions  upon  the  right  of 
the  Insurer  to  forfeit  the  policy  in  case  of  non- 
payment. If  not  inconsistent  with  the  statute 
of  the  state  In  which  the  contract  is  consum- 
mated, or  with  other  provisions  of  the  con- 
tract. Thus,  the  New  York  statute,  which  pro- 
vides, In  effect,  that  no  life  Insurance  company 
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shall  declare  a  policy  forfeited  for  nonpayment 
of  premium  without  haying  given  the  notice 
therein  prescribed  to  the  insured,  governs  with- 
out reference  to  the  place  the  contract  may  have 
been  consummated,  where  it  is  expressly  stipu- 
lated that  the  contract  shall  be  subject  to  the 
laws  of  New  York.  Johnson  v.  New  Tork  L. 
Ins.  Co.  109  Iowa,  708,  78  N.  W.  006;  Mullen 
V.  Mutual  L.  Ins.  Co.  80  Tex.  250,  34  S.  W.  605 ; 
Griesemer  v.  Mutual  L.  Ins.  Co.  10  Wash.  202, 
38  Pac.  1031,  8upra»  III.  a.  It  was  so  held  in 
Phinney  v.  Mutual  L.  Ins.  Co.  67  Fed.  408. 

It  is  true  tbat  the  decision  in  the  latter  case 
was  reversed  by  the  United  States  Supreme 
Court  in  Mutual  L.  Ins.  Co.  v.  Phinney,  178 
U.  S.  827,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep.  006, 
9upra,  III.  a.  The  Supreme  Court,  however,  dis- 
posed of  the  case  without  passing  upon  the  ques- 
tion whether  the  New  York  statute  governed. 
It  remarked,  however,  that  the  question  was  an 
Important  and  dilllcult  one.  It  is  also  true  that 
In  Mutual  L.  Ins.  Co.  v.  Cohen,  170  U.  8.  262, 
45  L.  ed.  181,  21  Sup.  Ct  «ep.  106  (II.  d,  4, 
(b)),  the  Supreme  Court  held  that  a  contract 
of  Insurance  made  in  Montana  was  not  subject 
to  the  New  York  statute  making  a  previous  no- 
tice a  condition  of  forfeiture  for  the  nonpay- 
ment of  premiums,  notwithstanding  that  the 
application  recited  that  it  was  subject  to  the 
ebarter  of  the  company  and  the  laws  of  New 
York.  As  pointed  out  In  subdivision  III.  a, 
supra,  the  decision  In  this  case  was  upon  the 
SToand  that  the  stipulation  did  not  purport  to 
subject  the  contract,  as  distingulsbed  from  the 
application,  to  the  laws  of  New  York ;  and  the 
court  expressly  conceded  that  it  would  have 
been  competent  for  the  parties  to  have  sub- 
jected the  contract  to  the  laws  of  New  York 
by  an  express  stipulation  to  that  effect,  not- 
withstanding that  it  was  consummated  else- 
where. 

In  Phinney  v.  Mutual  L.  Ins.  Co.  67  Fed.  403, 
and  Mutual  L.  Ins.  Co.  v.  Dlngley,  40  L.  R.  A. 
132,  40  C.  C.  A.  450,  100  Fed.  408,  supra,  the 
fact  that  the  loss,  if  any,  and  the  premiums, 
were  payable  in  New  York,  is  mentioned,  but  the 
decisions  rest  mainly  upon  the  express  stipula- 
tion. 

The  effect  of  such  a  stipulation  may,  how- 
ever, be  counteracted  by  other  provisions  In  the 
policy.  Thus,  it  is  held  in  Mutual  L.  Ins.  Co. 
V.  Hill,  103  U.  S.  551,  48  L.  ed.  — ,  24  Sup.  Ct. 
Rep.  538,  Reversing  55  C.  C.  A.  536,  118  Fed. 
708,  that  a  general  declaration  in  a  life  insur- 
ance contract  executed  in  another  state,  that 
it  Is  to  be  held  and  construed  to  have  been  made 
in  New  York,  does  not  subject  the  contract  to 
the  New  York  law  with  reference  to  notice 
as  a  condition  of  forfeiture  for  nonpayment  of 
premiums,  where  the  contract  contains  an  ex- 
press stipulation  with  reference  to  notice  which 
amounts  to  an  admission  by  the  insured  of  the 
receipt  of  every  notice  in  respect  to  the  payment 
of  premiums  which  can  be  implied  from  any 
other  part  of  the  policy,  or  required  by  statute. 
With  the  exception  of  those  cases  which  have 
been  cited  in  subdivision  III.,  c,  tupra,  that 
take  the  view  that  the  statute  with  reference 
to  forfeitures,  of  the  state  in  which  the  insurer 
Is  incorporated.  Is  a  limitation  upon  its  powers, 
and  therefore  applies  wherever  the  contract  may 
have  been  made,  the  majority  of  the  cases  either 
expressly  hold,  or  assume,  that  the  law  of  the 
place  where  the  contract  is  made  governs,  In 
the  absence  of  an  express  stipulation  subjecting 
the  contract  to  the  law  of  another  state.  Thus, 
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hi  Equitable  Life  Assur.  Co.  r.  Clements,  140 
U.  S.  226,  35  L.  ed.  407,  11  Sup.  Ct  Rep.  822 
(II.  d,  4.  (b)),  it  was  held  that  the  Missouri 
statute,  providing,  in  effect,  that  no  policy  of 
insurance  shall,  after  the  payment  of  two  an- 
nual premiums,  be  void  by  reason  of  nonpay- 
ment of  the  premium  thereon,  but  shall  be  sub- 
ject to  certain  rules  of  commutation,  applied 
to  a  contract  of  insurance  consummated  in  that 
state,  notwithstanding  that  the  insurer  was  a 
New  York  corporation,  and  the  policy  was  pay- 
able in  New  York,  ciquitable  Life  Assur.  Soc. 
V.  Winning,  7  C.  C.  A.  350,  10  U.  S.  App.  173, 
58  Fed.  544  (II.  d,  4,  (c)),  is  to  the  same  ef- 
fect 

So,  in  Antes  v.  State  Ins.  Co.  61  Neb.  55,  84 
N.  W.  412  (II.  d,  4,  (a)),  the  court  held  that 
the  contract  having  been  made  in  Nebraska, 
the  statute  of  Iowa,  where  the  insurer  was  in- 
corporated, requiring  notice  as  a  condition  of 
forfeiture  for  nonpayment  of  premium,  does  not 
apply.  So,  conversely,  the  court,  in  Hicks  v. 
National  L.  Ins.  Co.  0  C.  C.  A.  215,  20  U.  S. 
App.  410,  60  Fed.  600  (II.  d,  4,  (a))  ;  Equitable 
Life  Assur.  Soc.  v.  Nixon,  26  C.  C.  A.  620,  48 
U.  S.  App.  482,  81  Fed.  706  (II.  d.  4,  (c))  ;  and 
Equitable  Life  Assur.  Soc.  v.  Trimble,  27  C.  C. 
A.  404,  48  U.  S.  App.  565,  83  Fed.  85  (II.  d, 
4,  (c)), — shaving  held  that  the  contract  was 
made  in  New  York,  held  that  the  New  York 
statute  requiring  notice  as  a  condition  of  for- 
feiture applied,  notwithstanding  that  the  policy 
was  Issued 'by  a  corporation  of  another  state. 

So  it  was  assumed  in  Summitt  v.  United 
States  L.  Ins.  Co.  (Iowa)  00  N.  W.  563,  that 
the  applicability  of  the  New  York  statute  de- 
pended upon  the  place  where  the  contract  was 
consummated  by  delivery. 

So,  in  Marden  v.  Hotel  Owners'  Ins.  Co.  85 
Iowa,  584,  52  N.  W.  500  (II.  c),  the  court .  hav- 
ing held  that  the  contract  was  made  in  Iowa, 
applied  the  Iowa  statute  requiring  notice  as  a 
condition  of  forfeiture.  It  also  appeared  in 
this  case  that  the  policy  was  payable  in  Iowa ; 
but  the  court  seems  to  have  assumed  that  that 
fact  would  not  of  itself  have  been  sufficient  to 
make  the  Iowa  statute  applicable,  if  the  con- 
tract had  been  consummated  elsewhere. 

In  Born  v.  Home  Ins.  (Jo.  (Iowa)  04  N.  W. 
840  (II.  d,  2),  however,  while  the  necessity  of 
notice  under  the  Iowa  statute  as  a  condition 
of  forfeiture  was  made  to  turn  upon  the  ques- 
tion whether  the  contract  was  made  in  Iowa 
or  Illinois,  the  court  referred  the  decision  to 
the  general  principle  that  the  place  where  the 
agreement  is  consummated  is  the  place  of  the 
contract;  and,  unless  it  be  shown  that  it  was 
the  intention  of  the  parties  that  it  should  be 
performed  at  some  other  place,  it  will  ordinarily 
be  governed  by  the  law  of  the  place  whe?e  it 
was  executed. 

In  Desmazes  v.  Mutual  Ben.  L.  Ins.  Co.  7 
Ins.  L.  J.  026,  Fed.  Cas.  No.  3,821  (II.  d,  4, 
(c) )  ;  Whitcomb  v.  Phoenix  Mut  L.  Ins.  Co.  11 
Chicago  Legal  News.  408,  Fed.  Cas.  No.  17,530 
(11.  d,  4,  (O)  ;  Shattuck  v.  Mutual  L.  Ins.  Co. 
4  Cliff.  508.  Fed.  Cas.  No.  12,715  (II.  d,  4, 
(c))  ;  and  Smith  v.  Mutual  L.  Ins.  Co.  5  Fed. 
582, — the  court,  having  located  the  place  of 
the  consummation  of  the  contract  in  the  state 
where  the  home  office  of  the  insurer  was  located, 
held  that  the  nonforfeiture  statute  of  the  state 
of  Massachusetts  did  not  apply,  although  the 
insured  was  a  resident  of  the  latter  state.  But 
it  was  held  In  Holmes  v.  Charter  Oak  L.  Ins.  Co. 
131   Mass.  64,  that  the  Massachusetts  statute 
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relatingr  to  forfeitures  applied  to  foreign  insur- 
ance companies  doing  business  in  Massachu- 
setts, without  regard  to  the  question  whether 
the  contract  of  Insurance  was  made  In  Massa- 
chusetts or  in  the  state  where  the  company  was 
incorporated.  It  will  be  observed  that  the  lat- 
ter case  really  Involyed  no  question  as  to  choice 
of  laws,  but  merely  a  question  of  statutory  con- 
struction. Assuming  that  a  statute,  either  ex- 
pressly or  by  construction,  applies  to  a  contract 
consummated  out  of  the  state,  no  question  as  to 
choice  of  laws  is  presented, — at  least  to  a 
court  sitting  in  the  state  in  which  the  statute 
was  passed,  but  the  statute,  of  course,  controls, 
assuming  there  is  no  constitutional  objection  to 
It. 

In  Equitable  Life  Assur.  Co.  t.  Clements,  140 
U.  S.  226,  35  L.  ed.  497,  11  Sup.  Ct.  Rep. 
822,  which  held  that  the  nonforfeiture  statute 
of  Missouri  applied  because  the  contract  was 
made  there,  although  the  insurer  was  incorpo- 
rated in  New  York,  it  did  not  appear  that  there 
was  an  express  stipulation  to  the  effect  that 
the  contract  should  be  controlled  by  the  law  of 
New  York.  In  Cravens  ▼.  New  York  L.  Ins. 
Co.  148  Mo.  583,  53  L.  R.  A.  305,  50  S.  W. 
519  (II.  d,  4,  (b))  ;  Horton  v.  New  York  L.  Ins. 
Co.  151  Mo.  604,  52  S.  W.  356  (II.  d,  4,  (b) )  ; 
and  Price  y.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  281, — it  was  held  that  the  nonfor- 
feiture statute  of  Missouri  applied  to  contracts 
of  life  insurance  made  In  that  sta^e,  notwith- 
standing that  there  were  express  stipulations  to 
the  effect  that  the  contract  should  be  governed 
by  the  laws  of  the  state  In  which  the  insurers 
were  Incorporated. 

In  Cravens  v.  New  York  L.  Ins.  Co.  148  Mo. 
583,  53  L.  R.  A.  305,  50  S.  W.  519,  the  court 
said  that  the  insurer  was,  at  the  time  of  the 
execution  of  the  contract,  doing  business  in 
Missouri,  €9  gratia,  and  could  not,  with  re- 
spect to  such  business,  evade  the  statute  of  Mis- 
souri, or  withdraw  Itself  from  the  operation 
thereof,  by  the  insertion  of  clauses  in  the  pol- 
icy. 

This  decision  was  affirmed  by  the  United 
States  Supreme  Court  In  178  U.  S.  389,  44  L. 
ed.  1116,  20  Sup.  Ct.  Rep.  902.  It  was  argued 
before  the  latter  court  that  the  policy  was 
an  interstate  contract,  and  that  the  parties 
might  choose  its  "appllcatory  law ;"  and  in- 
stances under  the  law  of  usury  and  under  the 
private  international  law  were  cited  as  exam- 
ples. The  court  said,  however,  that  if  such 
cases  applied  at  all,  they  necessarily  had  limi- 
tations In  the  policy  of  the  state,  and  that  the 
public  policy  of  tbe  state  must  be  deemed  to  be 
authoritatively  declared  by  its  courts.  The 
court  further  said :  "The  public  policy  of  the 
state  must  be  deemed  to  be  authoritatively  de- 
clared by  its  courts.  Their  evidence  we  cannot 
oppose  by  speculations  or  views  of  our  own. 
Nor  can  such  Interests  and  policy  be  changed 
by  the  contract  of  parties.  Against  them  no 
intention  will  be  Inferred,  or  be  permitted  to 
be  enforced." 

Scely  V.  Manhattan  L.  Ins.  Co.  (N.  H.)  55 
Atl.  425,  applied  the  rule  In  New  York,  that 
proof  of  payment  of  the  premium  Is  not  essen- 
tial to  the  maintenance  of  an  action  upon  a  pol- 
icy of  life  insurance,  even  though  it  contains 
a  provision  that  a  failure  to  pay  the  pre- 
mium when  due  shall  render  the  policy  void. 
The  decision  was  put  upon  the  general  ground 
that  the  policy  was  issued  In  New  York,  and  that 
the  contract  was  governed  by  the  laws  of  that 
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state  so  far  as  they  relate  to  its  nature,  valid- 
ity, and  interpretation. 

The  New  York  statute,  requiring  a  surreoder 
value  of  a  lapsed  or  forfeited  policy,  does  not 
apply  to  a  policy  issued  in  Kentucky  by  a  New 
York  life  insurance  company.  Washington  L. 
Ins,  Co.  V.  Glover   (Ky.)   78  S.  W.  146. 

I.   As  to  effect  of  mitrepreseutatUm  in  tht  ap- 
plication. 

See  also  Albro  v.  Manhattan  L.  Ins.  Co.  119  Fed 
629,  9Upra,  III.  a. 

When  there  is  an  express  stipulation  hi  the 
contract  to  the  effect  that  it  shall  be  governed 
by  the  laws  of  the  state  in  which  the  Insurer  U 
incorporated,  or  to  the  effect  that  It  is  to  ht 
held  and  construed  to  have  been  made  in  that 
state,  a  statute  of  the  latter  state,  assuming  It 
to  have  been  properly  proved,  providing,  in  ef- 
fect, that  no  misrepresentation  or  untrue  sute- 
ment  In  the  applhaitlon,  made  In  good  faith, 
shall  bar  a  recovery  unless  It  relates  to  some 
matter  material  to  the  risk,  governs.  Pens. 
M.^.«;.  L.  Ins.  Co.  v.  Mechanics*  Sav.  Bank  &  T. 
Co.  38  L.  R.  A.  33,  19  C.  C.  A.  286,  37  U.  8.  App. 
692.  72  Fed.  413,  AfSrmed  on  rehearing  In 
38  L.  R.  A.  70,  19  C.  C.  A.  316,  43  U.  S.  App.  75, 
73  Fed.  653 ;  Union  Cent.  L.  Ins.  Co.  v.  PolUrd, 
94  Va.  146,  86  L.  R.  A.  271.  26  S.  B.  421.  In 
the  first  case,  in  which  a  statute  of  Pennsylva- 
nia to  the  effect  above  stated  was  applied,  the 
insurer  was  a  Pennsylvania  corporation,  and 
there  was  an  express  stipulation  that  **the 
place  of  the  contract  shall  be  the  city  of  Phila- 
delphia, state  of  Pennsylvania."  The  insured 
was  a  resident  of  Tennessee.  It  does  not  ap- 
pear where  the  contract  was  In  fact  consum- 
mated,— that  is,  where  the  last  act  essential  to 
its  consummation  took  place ;  but.  as  the  de^ 
clsion  rests  upon  the  stipulation  above  quoted, 
the  fact  In  that  respect  was  Immaterial. 

So,  in  the  second  case,  the  decision  applyhis 
a  statute  of  Ohio,  to  the  effect  above  stated, 
to  a  policy  Issued  to  a  resident  of  Virginia, 
was  based  upon  an  express  stipulation  that  the 
policy  should  be  construed  to  have  been  made 
in  Ohio,  notwlthstandlns:  the  court  said.  In  the 
absence  of  such  provision  there  might  be  some 
ground  for  holding  the  contract  was  a  Virginia 
contract. 

It  does  not  follow  from  the  foregohig  cases, 
however,  that  a  statute  of  the  state  in  which 
the  contract  was  consummated,  or  in  which 
one  or  more  of  the  preliminary  steps  to  the 
consummation  of  the  contract  occurred,  to  the 
effect  that  a  misrepresentation  in  the  applica- 
tion shall  not  avoid  the  policy  unless  wllfally 
false  or  material  to  the  risk,  can  be  avoided  by 
a  stipulation  to  the  effect  that  the  contract 
shall  be  construed  In  accordance  with  the  lavs 
of  the  state  of  the  insurer's  domlcll.  Upon 
the  other  hand,  it  was  held  in  Do  Ian  v.  Mutual 
Reserve  Fund  Life  Asso.  173  Mass.  197,  53  N. 
K.  398  (II.  d,  4,  (c)),  that  a  statute  of  Massa- 
chusetts to  that  effect  governed  a  contract 
made  in  that  state  by  a  foreign  corporation, 
notwithstanding  a  stipulation  on  the  back  of 
the  policy  that  the  contract  should  be  governed 
by,  and  construed  only  according  to,  the  laws 
of  the  state  of  the  insurer's  domlcll.  It  ap- 
peared that  there  was  another  statute  of  Mas- 
sachusetts prohibiting  Insurance  companies 
from  Issuing  to  a  resident  of  the  state  any  pol- 
icy which,  does  not  bear  upon  Its  face  a  plain 
description  of  the  policy  defining  its  character. 
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The  eonrt  said,  however,  that,  even  In  the  ab- 
Beoce  of  the  latter  statute.  It  wonld  be  doubt- 
ful whether  a  statute  of  Massachusetts  enacted 
upon  the  grounds  of  public  policy,  as  the  stat- 
ute with  reference  to  the  effect  of  a  misrepre- 
sentation was,  could  be  evaded  by  a  stipulation 
subjecting  the  contract  to  the  law  of  another 
sute. 

In  Fletcher  v.  New  York  L,  Ins.  Co.  18  Fed. 
526,  It  was  held  that  a  foreign  Insurance  com- 
pany doing  business  In  Missouri  could  not  avoid 
the  effect  of  the  Missouri  statute  to  the  effect 
above  stated,  by  the  insertion  of  a  provision 
in  the  policy  that  It  rests  on  the  answers  made 
In  the  application,  and  that  the  policy  is  to  be 
issued  at  the  home  office  of  the  company  in  New 
Yoik.  The  court  seems  to  hold  this,  even  upon 
the  assumption  that  the  contract  was  techni- 
cally consummated  in  New  York ;  for  It  said  it 
may  be  that  the  formal  acceptance  of  the  pro- 
posed contract  was,  by  the  letter  of  the  con- 
tract, to  be  consummated  in  New  York,  but,  nev- 
ertheless, held  that  the  contract  was  subject  to 
the  Missouri  statute. 

In  New  York  L.  Ins.  Co.  r.  Block.  2  Ohio  Dec. 
321,  it  was  held  that  a  policy  of  life  Insurance 
issued,  by  a  New  York  corporation  doing  busi- 
ness in  Ohio,  to  a  resident  of  Ohio,  was  sub- 
ject to  the  Ohio  statutes  as  to  the  effect  of  in- 
correct answers  to  questions  in  the  appllca- 
tioo,  notwithstanding  that  It  was  expressly 
stipule  ted  in  the  application  and  the  policy 
that  the  contract  should  be  construed  as  to  its 
validity  and  effect,  as  to  all  questions,  ac- 
cording to  the  law  of  New  York,  the  law 
of  any  other  state  to  the  contrary  not- 
withstanding. The  application  in  this  case  was 
made  in  Ohio  and  forwarded  to  New  York,  from 
which  place  the  policy  was  sent  by  mail  to 
the  local  agent  of  the  company  and  there  de- 
livered by  him  to  the  insured.  The  decision 
Is  upon  the  ground  that,  where  a  foreign  insur- 
ance company  comes  into  Ohio  to  do  business, 
aud  Insures  a  resident  of  that  state,  it  is  sub- 
ject to  the  laws  of  Ohio  so  far  as  those  laws 
are  founded  on  public  policy. 

As  is  shown  in  subdivision  III.  c,  supra,  some 
of  the  cases  hold  that,  even  in  the  absence  of 
an  express  stipulation  in  the  contract  to  the 
effect  that  it  shall  be  governed  by  the  laws 
of  the  domlcll  of  the  insurer,  a  statute  of 
such  domlcll,  to  the  effect  that  a  misrepresen- 
tation in  the  application  shall  not  avoid  the  pol- 
icy unless  wilfully  false  or  material  to  the 
risk,  governs  the  contract,  without  reference 
to  where  it  was  made,  upon  the  ground  that 
such  statute  is  a  limitation  upon  the  power 
of  the  insurer  to  contract,  and  necessarily  en- 
ters as  a  term  into  every  contract  of  insurance 
made  by  it,  without  reference  to  the  place  where 
it  may  have  been  made. 

Assuming  that  the  ground  last  referred  to  is 
not  well  taken,  and  that  such  a  statute,  en- 
acted at  the  domlcil  of  the  insurer,  cannot  prop- 
erly be  regarded  as  a  limitation  upon  its  pow- 
er to  contract  elsewhere,  the  question  arises 
whether  the  law  of  the  place  where  the  contract 
Is  made,  i.  e.,  consummated,  or  the  law  of  the 
place  where  the  contract  Is  performable,  gov- 
erns with  respect  to  the  matter  in  question. 

As  shown  in  subdivision  III.  d,  supra,  the 
court,  in  Fidelity  Mut  Life  Asso.  v.  Harris,  94 
Tex.  25,  57  8.  W.  635  (II.  d,  4,  (a),  (b)),  as- 
sumed that  the  matter  in  question  related  to  the 
performance  of  the  contract,  and  was  to  be  gov-  j 
erned  by  the  law  of  the  place  of  performance. 


though  in  that  case  It  was  presumed,  in  the  ab- 
sence of  circumstances  indicating  the  contrary, 
that  the  contract  was  performable  in  the  state 
where  made, — that  is,  in  Pennsylvania. 

And  in  Seiders  v.  Merchants*  Life  Asso.  93 
Tex.  194,  54  S.  W.  753,  It  was  held  that,  con- 
cedmg  that  the  contract  of  insurance  was  made  , 
In  Texas,  Inasmuch  as  it  was  payable  at  the 
home  office  of  the  company  in  Missouri,  and  all 
the  premiums  were  likewise  made  payable  there, 
it  was  governed  by  the  statute  of  that  state, 
providing.  In  effect,  that  a  misrepresentation  in 
procuring  the  insurance  shall  not  render  the  pol- 
icy void,  unless  it  shall  have  actually  contrib- 
uted to  the  contingency  or  event  on  which  the 
policy  is  to  become  due  or  payable.  The  decision 
is  upon  the  ground  that  Missouri  was  the  place 
of  performance  and  that  the  statute  In  question 
related  to   the  performance  of  the  contract. 

In  American  Credit  Indemnity  Co.  v.  Carroll- 
ton  Furniture  Mfg.  Co.  36  C.  C  A.  671,  95  Fed. 
Ill,  an  application  for  insurance  against  loss 
from  the  Insolvency  of  debtors  was  made  in 
Kentucky  and  sent  to  New  York,  where  the  prop- 
osition was  accepted  and  a  contract  of  indem- 
nity thereupon  made  and  executed  in  New  York, 
and  presumably  returned  to  the  other  contract- 
ing party  in  Kentucky.  The  court  said  that  no 
fact  was  disclosed  tending  to  show  that  the 
place  of  performance  was  to  be  in  Kentucky, 
and,  so  far  as  payment  by  the  guaranty  com- 
pany was  concerned,  it  was  to  be  performed  in 
St.  Louis  or  in  New  York.  It  was  further  held 
that  the  contract,  being  a  commercial  instru- 
ment, was  to  be  construed  in  accordance  with 
the  general  principles  of  commercial  law,  un- 
less there  were  statutes  in  New  York  which  con- 
trolled its  construction ;  and  that  it  was  not 
subject  to  the  law  of  Kentucky  which  operates 
to  make  answers  in  the  application  represen- 
tations merely,  and  not  warranties.  While  the 
court  seems  to  have  assumed  that  the  contract 
was  to  be  regarded  as  made  in  New  York,  still 
the  language  above  referred  to  Indicates  that. 
In  the  view  of  the  court,  the  law  of  the  place  of 
performance  governs.  In  a  later  case,  however, 
between  the  same  parties,  Carroll  ton  Furniture 
Mfg.  Co.  V.  American  Credit  Indemnity  Co.  52 
C.  C.  A.  671,  115  Fed.  77.  and  involving  a  sim- 
ilar contract,  the  court  said  that  the  contract 
was  a  Kentucky  contract,  the  policy  having  been 
delivered  and  the  premium  paid  at  the  residence 
of  the  insured  in  Kentucky ;  and  that  the  Ken- 
tucky statute  referred  to  in  the  preceding  case 
therefore  governed.  It  does  not  expressly  ap- 
pear in  the  latter  case  whether  the  court  regard- 
ed the  contract  as  performable  in  Kentucky  or 
New  York,  though,  so  far  as  appears,  the  facts 
with  respect  to  the  place  of  performance  were 
the  same  as  in  the  preceding  case.  Assuming 
that  the  facts  were  the  same  In  this  respect,  the 
decision  In  the  last  case  would  seem  to  make 
the  law  of  the  place  where  the  contract  was 
made  prevail  over  the  law  of  the  place  of  per- 
formance, though  it  may  be  that,  when  the 
court  said  in  the  latter  case  that  the  contract 
was  a  "Kentucky  contract,"  It  meant,  not  only 
that  it  was  made  there,  but  also  that  It  was 
performable  there. 

In  the  case  next  cited  the  contract  seems  to 
have  been  performable  in  the  state  where  it  was 
made,  so  that  there  was  no  conflict. 

A  policy  of  life  Insurance  issued  by  a  Missouri 
corporation,  signed  and  scaled  by  the  executive 
officers  in  Missouri,  and  providing  for  the  pay- 
ment of  the  premiums  and  the  loss  in  Missouri, 
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la  a  Missouri  contract,  and  Is  goTemed  by  a 
statute  of  Missouri,  provldlns.  In  effect,  that  a 
misrepresentation  in  the  application  shall  not 
render  the  policy  void  unless  the  matter  mis- 
represented shall  have  contributed  to  the  con- 
tingency or  event  on  which  the  policy  was  to 
become  due  or  payable.  Franklin  L.  Ins.  Co.  t. 
Galligan   (Ark.)   73  8.  W.  102. 

Assuming  that  the  domlcll  of  the  insurer  Is 
the  place  of  performance  of  the  contract,  the 
four  cases  next  cited  make  the  law  of  the  place 
where  the  contract  was  made  prevail  over  that 
of  the  place  of  performance  with  reference  to 
the  matter  in  question.  At  least,  they  make 
the  lex  loci  contractus  prevail  over  the  law  of 
the  domicil  of  the  association. 

A  statute  of  Missouri,  providing  that  no  mis- 
representation made  In  obtaining  a  policy  of 
life  insurance  shall  render  the  policy  void,  un- 
less the  matter  misrepresented  shall  have  ac- 
tually contributed  to  the  contingency  or  event 
on  which  the  policy  is  to  become  due  and  pay- 
able, extends  to  all  policies  issued  and  deliv- 
ered in  Missouri,  even  though  issued  by  a  for- 
eign corporation ;  and  the  statute  controls,  al- 
though the  policy  expressly  makes  all  state- 
ments and  representations  warranties.  White 
V.  Connecticut  Mut.  L.  Ina  Co.  4  Dill.  177, 
Fed.  Cas.  No.  17,546. 

Fidelity  Mut.  Life  Asso.  v.  Jeffords.  68  L.  R. 
A.  193.  46  C.  C.  A.  877,  107  Fed.  402  (II.  d, 
4,  (c)),  having  held  that  the  contract  was  made 
in  Georgia,  held  that  the  Georgia  statute,  to 
the  effect  that  a  misrepresentation,  unless  wil- 
ful, shall  not  avoid  the  policy,  governed,  al- 
though the  policy  was  issued  by  a  Pennsylvania 
corporation. 

In  Daniels  v.  Hudson  River  F.  Ina  Co.  12 
Cush.  416,  50  Am.  Dec.  102  (II.  d,  4,  (a)),  the 
court,  having  held  that  the  contract  was  made 
in  Massachusetts,  held  that  It  was  governed 
by  the  law  of  Massachusetts  with  reference  to 
the  effect  of  misstatements  in  the  application, 
and  as  to  the  distinction  between  representations 
and  warranties,  notwithstanding  that  the  pol- 
icy was  issued  by  a  New  York  corporation. 

So,  also,  in  Perry  v.  Dwelling- House  Ins.  Co. 
67  N.  li.  291,  33  Atl.  731  (II.  d,  4,  (c)),  the 
court,  having  held  that  the  contract  was  made 
in  New  Hampshire,  further  held  that  It  was 
governed  by  the  law  of  New  Hampshire,  which, 
in  effect,  invalidated  stipulations  in  the  pol- 
icy that  the  statements  in  the  application  should 
be  deemed  warranties,  and  that  the  insurer 
should  not  be  bound  by  any  acts  done,  or  state- 
ments made,  by  or  through  any  agent,  not- 
withstandiuR  that  the  policy  was  Issued  by  s 
Massachusetts  company. 

In  Ash  V.  Fidelity  Mut.  Life  Asso.  26  Tex. 
Clv.  App.  501,  63  S.  W.  944,  it  was  held, 
in  accordance  with  the  rule  in  Texas,  that 
certain  representations  in  an  application  for 
reinstatement  were  material,  as  a  matter 
of  law.  notwithstanding  that  the  contract  of 
insurance  was  a  Pennsylvania  contract.  The 
decision,  however,  was  upon  the  ground  that  the 
law  of  Pennsylvania  was  not  proved,  and,  in  the 
absence  of  proof  thereof,  It  would  be  presumed 
to  be  the  same  as  that  of  Texas. 

In  Union  Cent  L.  Ins.  Co.  v.  Pollard,  94  Va. 
146,  36  L.  R.  A.  271,  26  S.  B.  421,  the  court, 
referring  to  a  statute  of  Ohio  which  provided 
that  no  answer  to  any  interrogatory  made  by 
an  applicant  in  his  or  her  application  shall  bar 
a  recovery  upon  any  policy  issued  on  the  appli- 
cation, or  be  used  in  evidence  upon  the  trial, 
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unless  it  be  clearly  proved  that  snch  answer  li 
wilfully  false  and  was  fraudulently  made,  thtt 
it  was  material,  and  Induced  the  company  to  is- 
sue the  policy,  and  that  but  for  such  answer 
the  policy  would  not  have  been  issued,  and, 
moreover,  that  the  agent  or  company  had  do 
knowledge  of  the  falsity  or  fraud  of  such  an- 
swer,— said  that  portion  of  the  statute  which 
provided  that  no  answer  to  any  Interrogatory 
made  by  the  applicant  should  be  used  hi  eri- 
dence,  except  under  the  circumstances  named, 
did  not  affect  either  the  validity,  nature,  or  in- 
terpretation of  the  contract,  but  applied  alone 
to  the  remedy,  and,  in  the  enforcement  of  the 
contract  In  Vlrghila,  would  not  be  regarded: 
but  that  the  Virginia  mode  of  procedure  would 
be  followed. 

Nelson  v.  Nederland  L.  Ina  Co.  110  Iowa.  600, 
81  N.  W.  807,  held  that,  even  if  the  policy  was  t 
New  York  contract.  It  was  governed  by  the  pro- 
vision of  the  Iowa  Code,  which  in  effect  estopt 
the  insurer  from  inquiring  into  the  truthfulnesi 
of  the  answer  in  the  assured's  application  relat- 
ing to  his  health,  if  the  medical  examiner  de- 
clares him  a  fit  subject  for  insurance,  upon  tb« 
ground  that  the  provision  related  to  the  proced- 
ure. 

The  question  whether  the  materiality  of  a  rep- 
resentation in  an  application  for  reinstatement 
is  to  be  determined  by  the  court  or  submitted 
to  the  Jury  pertains  to  the  remedy,  and  Is  gor- 
erned  by  the  law  of  the  forum,  notwithstanding 
that  It  is  expressly  stipulated  in  the  policy  that 
the  place  of  the  contract  Is  the  home  office  of 
the  association  In  another  state,  and  that  the 
contract  shall  be  governed  and  construed  only 
according  to  the  laws  of  that  state.  Massacho- 
setts  Ben.  Life  Asso.  v.  Robinson,  104  Ga  2;>e, 
42  U  R.  A.  261,  30  S.  B.  918.  It  was  conceded 
In  this  case  that  such  stipulation  would  sub- 
ject the  contract  to  the  law  of  the  latter 
state,  so  far  as  matters  of  substance  were  con- 
cerned. 

In  Fidelity  Mut.  Life  Asso.  v.  Harris,  94  Tex. 
25,  57  S.  W.  635,  however,  it  was  held  thtt 
a  rule  of  law  in  Pennsylvania,  that  certtia 
statements  are  material  to  the  risk,  and,  when 
untrue,  avoid  the  policy,  was  a  rule  of  substan- 
tive law,  and  not  merely  one  of  procedure.  The 
court  seems  to  point  out  the  true  distinction 
when  it  says  that  the  question  how  such  rule  it 
to  be  made  effectual  In  the  trial  of  the  case — 
whether  by  peremptory  instruction  or  by-  declar- 
ation in  the  charge  that  the  matter  Is  materia!, 
or  by  setting  aside  a  verdict  rendered  In  dis- 
regard of  it — is  a  question  of  procedure. 

m.  As  to  valued  policy. 

The  provision  of  Wis.  Rev.  Stat.  |  1943,  con- 
clusively establishing  the  value  of  real  prop- 
erty when  wholly  destroyed,  at  the  amount  of 
Inburance  written  in  the  policy,  applies  to  a 
contract  of  insurance  made  In  Illinois  by  an  Illi- 
nois corporation  upon  real  property  In  Wlfcon- 
sin.  Seyk  v.  Millers*  Nat  Ina  (}o.  74  WIe.  67. 
3  L.  R.  A.  523,  41  N.  W.  443.  The  court  called 
attention  to  the  fact  that  that  section  affected 
real  estate  only,  and  is  general  in  its  terms; 
and  It  further  said  that  it  was  as  competent  for 
the  legislature  to  enact  such  a  law  jls  one  pre> 
scribing  the  mode  of  execution  and  effect  of 
deeds  or  other  conveyances  of  real  property  sit- 
uated in  the  state,  no  matter  where  such  instrn- 
ments  are  executed. 

In  Daggs  V.  Orient  Ina.  Co.  136  Mo.  3^.  35 
L.  R.  A.  227,  88  S.  W.  85,  Affirmed  in  172  C. 
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8.  557,  43  L.  ed.  552,  19  Sup.  Ct  Rep.  281,  where 
it  was  held  that  the  law  of  Missouri,  requiring 
ptyment  of  the  full  amount  of  the  policy  on 
a  toul  loss,  applied  to  a  policy  issued  by  a  Con- 
ncctlcat  corporation  upon  real  property  in  Mls- 
•ourl,  the  decision  does  not  seem  to  rest  en- 
tirely upon  the  ground  that  the  property  was 
iltTiated  In  Missouri,  but  In  part  at  least, 
npon  the  ground  that  the  foreign  corpo- 
ration was  transacting  business  in  Missouri; 
though  it  does  not  appear  whether  the  particu- 
lar contract  In  question  was  made  in  Missouri, 
or  in  Coonectlcut,  where  the  home  office  of  the 
IttBurer  was  located. 

In  Gibson  ▼.  Connecticut  P.  Ins.  Co.  77  Fed. 
661,  it  was  held  that  the  Missouri  statute  re- 
ferred to  In  the  last  case  did  not  apply  to  a 
policy  Issued  by  a  New  York  corporation  to  a 
resident  of  Missouri  upon  property  in  Minneso- 
ta. While  the  court  in  this  case  held  that  the 
poiicj  was  governed  by  the  law  of  Minnesota, 
the  decision  was  not  solely,  at  least,  upon  the 
ground  that  the  property  was  situated  in  Min- 
nesota. The  decision  was  based  upon  two 
grounds :  The  first,  the  narrow  ground  that  the 
contract  was  made — that  Is,  consummated — In 
Mlunesota ;  the  second,  that  it  warranted  the 
presumption  that  the  parties  intended  to  con- 
tract with  reference  to  the  law  of  Minnesota. 
The  circumstances  from  which  this  Inference 
was  drawn  were  that  the  property  was  situated 
in  Minnesota;  tliat  the  policy  expressly  stipu- 
lated that  the  liability  should,  in  no  case,  ex- 
ceed the  actual  cash  value  of  the  property  at 
the  time  of  the  loss  or  damage  ;  and  that  the  pol- 
icy was  on  the  form  declared  by  the  insurance 
commissioner  of  Minnesota,  and  bore  the  words 
"Minn.  Standard  Policy."  In  considering  the 
stipulation  above  referred  to  as  to  the  amount 
of  the  liability,  the  court  said  that  one  of  the 
canons  of  law  for  ascertaining  the  mind — the 
anderstanding — as  to  what  jurisdiction  the  con- 
tract is  to  be  referred  for  solution  is  that 
'*the  parties  cannot  be  presumed  to  have  con- 
templated a  law  which  wonld  defeat  their  en- 
gagements.*' 

n.  Suicide. 

Knights  Templar  &  M.  Life  Indemnity  Co.  v. 
Berry.  1  C.  C.  A.  561,  4  U.  S.  App.  353,  50  Fed. 
511,  Affirming  46  Fed.  439  (II.  d,  4,  (b)),  seems 
to  have  assumed  that  the  question  whether  the 
Missouri  statute  excluding  the  defense  of  sui- 
cide governed  a  policy  Issued  by  an  Illinois  cor- 
poration, depended  upon  whether  or  not  the 
contract  was  made,  i.  e.,  consummated,  in  Mis- 
souri, and,  having  held  that  It  was  made  there, 
spplled  the  statute. 

So,  a  certificate  of  insurance  delivered  by  a 
corporation  of  Ohio  In  Missouri  to  a  resident 
of  the  latter  state  through  the  agency  of  a  local 
council  Is  governed  by  the  laws  of  Missouri  pro- 
hibiting the  defense  of  suicide.  National  Union 
V.  Marlow,  21  C.  C.  A.  89,  40  U.  S.  App.  95, 
74  Fed.  776. 

Toomey  v.  Supreme  Lodge,  K.  of  P.  74  Mo. 
App.  507  (Affirmed  In  147  Mo.  129,  48  S.  W. 
036),  holds  that  the  courts  of  Missouri  are 
sot  bound,  upon  principles  of  comity,  to  ex- 
toid  to  foreign  fraternal  beneficial  associations 
the  exemption  from  the  general  insurance  laws, 
excluding  the  defense  of  suicide  when  suicide 
was  not  contemplated  at  the  time  of  the  appli- 
cation for  the  policy,  which  is  extended  to  do- 
mestic fraternal  societies.  The  insured  in  this 
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case  was  a  resident  of  Missouri,  but  the  de- 
cision is  upon  the  assumption  that  the  Issuance 
of  the  policy  constituted  the  transaction  of  busi- 
ness In  Missouri. 

o.  As  to  neeesBity  of  attaching  appUeation,  or 
copy  thereof,  to  policy. 

In  Des  Moines  Life  Asso.  v.  Owen,  10  Colo. 
App.  181,  50  Pac.  210,  It  was  held  that  a  stat- 
ute of  Iowa,  requiring  an  application  for  insur- 
ance to  be  indorsed  on,  or  attached  to,  the  pol- 
icy, and  providing  that  the  omission  to  do  so 
shall  not  render  the  policy  Invalid,  but  shall 
preclude  the  company  from  pleading,  alleging, 
or  proving  such  application  or  representation, 
or  any  part  thereof,  or  falsity  thereof,  leaving 
It  optional  with  the  other  party  to  plead  and 
prove  such  application, — affects  the  remedy  on- 
ly, and  not  the  substantive  contract ;  and  is  not 
binding  upon  the  courts  of  another  state.  It 
seems  to  have  been  assumed  in  this  case  that 
the  contract  was  consummated  In  Iowa,  but  the 
fact  In  that  respect  was,  of  course,  Immaterial, 
since  the  decision  is  upon  the  ground  that  the 
statute  related  to  the  remedy  merely. 

The  foregoing  case,  however.  In  treating  such 
a  statute  as  one  relating  to  the  remedy  merely, 
rather  than  to  the  substantive  contract,  seems 
to  be  opposed  to  the  weight  of  authority.  Thus, 
in  Goodwin  v.  Provident  Sav.  Life  Assur.  Asso. 
07  Iowa,  226,  32  L.  R.  A.  473,  66  N.  W.  157, 
where  the  policy  was  issued  by  a  New  Tork  com- 
pany, and  the  premiums  and  loss  were  payable 
in  New  York,  and  there  was  an  express  stipula- 
tion that  the  contract  should  be  construed  to 
have  been  made  in  New  York,  the  court  con- 
ceded that  the  law  of  New  York,  If  proved, 
would  have  governed  as  to  the  necessity  of  at- 
taching a  copy  of  the  application  to  the  policy 
as  a  condition  of  relying  upon  statements  there- 
in as  a  defense,  though,  in  the  absence  of  proof 
of  the  law  of  New  York  on  the  subject,  the  pre- 
sumption was  indulged  that  it  was  the  same 
as  the  law  of  Iowa ;  and  the  court  therefore  ap- 
plied the  Iowa  statute  referred  to  In  the  pre- 
ceding case.  This  clearly  implies  that  the  stat- 
ute was  regarded  as  relating  to  the  substantive 
contract,  rather  than  to  the  remedy ;  for.  If 
the  court  had  been  of  the  opinion  that  the 
statute  related  to  the  remedy,  the  concession 
that  the  law  of  New  York  would  have  governed 
If  proved  would  have  been  Improper,  and  the 
presumption.  In  the  absence  of  such  proof,  that 
the  law  of  New  York  was  the  same  as  that  of 
Iowa,    would    have   been    unnecessary. 

In  Bottomley  v.  Metropolitan  L.  Ins.  Co.  170 
Mass.  274,  49  N.  E.  438,  the  court  having  held 
that  the  policy  In  question  was  a  Rhode  Island 
contract,  or  at  least  not  a  Massachusetts  con- 
tract, it  was  assumed,  without  discussing  the 
question,  that  the  Massachusetts  statute,  which 
precludes  an  insurance  company  from  relying 
upon  the  application  if  the  same  or  a  copy  there- 
of is  not  attached  to  the  policy,  did  not  apply. 
It  is  implied,  therefore,  that  such  statute  does 
not  relate  to  th€  remedy ;  and  that  Is  expressly 
held  In  Johnson  v.  Mutual  L.  Ins.  Co. 

In  Provident  Sav.  Life  Assur.  Soc.  v.  Had- 
ley,  43  C.  C.  A.  25,  102  Fed.  856  (II.  d,  2),  It 
was  held  that,  the  contract  of  Insurance  having 
been  closed  In  Massachusetts,  the  statute  of 
Massachusetts,  declaring  that  the  application 
shall  not  be  treated  as  a  part  of  the  policy  un- 
less a  copy  thereof  Is  attached  to  the  policy, 
governed,  notwithstanding  that  the  application 
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was  made  and  the  policy  laaued  In  New  York. 
Even  in  this  case  U  will  be  obMrred  that  the 
law  of  Maseachuaetts  was  not  applied  as  the 
lew  fori,  but  rather  as  the  lea  loci  contractus. 

The  Issuance  of  a  benefit  certificate  by  an  ac- 
cident insurance  association  having  its  national 
headquarters  in  another  state  constitutes  a 
transaction  of  business  in  Kentucky  within  the 
meaning  of  the  statute  of  tliat  state,  declaring 
that  all  policies  or  certificates  issued  to  per- 
sons within  the  commonwealth,  by  corporations 
transacting  business  therein,  which  contain  any 
reference  to  the  application,  or  constitution, 
or  by-laws,  as  part  of  the  contract,  shall  have 
a  copy  of  the  same  attached,  and  otherwise  such 
provisions  shall  not  be  received  in  evidence,  or 
be  considered  as  a  part  of  the  contract;  where 
the  application  was  received  by  a  local  post  of 
the  association  in  Kentucky,  and  forwarded  to 
the  Kentucky  division  of  the  association,  which 
passed  upon  the  eligibility  of  the  applicant,  and 
forwarded  the  application  to  the  national  head- 
quarters in  Missouri,  where  the  same  was  ac- 
cepted, the  certificate  being  issued  by  the  na- 
tional secretary  and  forwarded  to  the  secre- 
tary of  the  Kentucky  division,  through  which 
it  was  received  by  the  applicant,  he  having  paid 
the  first  dues  at  the  time  he  made  the  applica- 
tion. Corley  v.  Travelers*  Protective  Asso.  46 
C.  C.  A.  278,  105  Fed.  854. 

While  the  court  in  the  last  case  does  not 
seem  to  have  regarded  it  as  necessary,  in  order 
to  bring  the  contract  within  the  operation  of 
the  Kentucky  statute,  that  it  shall  have  been 
technically  consummated  in  that  state.  It  will 
be  observed  that  the  decision  is  not  upon  the 
ground  that  the  statute  relates  to  the  rem- 
edy ;  for,  if  the  court  had  taken  that  view,  the 
mere  fact  that  the  action  was  brought  in  Ken- 
tucky would  have  been  sufficient  to  subject  the 
case  to  the  Kentucky  statute,  even  if  no  part  of 
the  transaction  had  taken  place  within  that 
state. 

p.  Transitory  character  of  action. 

An  action  upon  a  policy  of  insurance  is  not 
local,  but  transitory,  and  may  be  brought  wher- 
ever the  defendant  is  found,  without  reference 
to  the  citizenship  of  the  parties,  or  to  the  lo- 
cation of  the  property.  Mohr  k  M.  Distilling 
Co.  V.  Insurance  Cos.  12  Fed.  474. 

A  contract  of  insurance  is  personal  in  its 
nature,  and  action  may  be  brought  wherever 
service  may  be  had  upon  the  Insurer.  Insurance 
Co.  V.  McLlmans,  28  Neb.  653,  44  N.  W.  991. 
The  Insurance  in  this  case  was  upon  real  prop- 
erty in  Iowa,  and  the  action  was  brought  in 
Nebraska. 

A  beneficiary  in  a  certificate  issued  by  a  mu- 
tual benefit  society,  which  has  received  a  char- 
ter from  two  different  states,  may  recover  there- 
on in  a  suit  in  a  third  state,  if  within  the  class- 
es permitted  by  either  of  the  charters,  and  not 
xorbidden  to  do  so  by  the  state  in  which  the 
suit  is  brought.  Bachmann  v.  Supreme  Lodge, 
A.  ft  L.  of  H.  44  111.  App.  188. 

A  stipulation  In  a  marine  insurance  policy  is- 
sued in  a  foreign  country,  providing  that  suit 
shall  be  brought  and  prosecuted  only  in  that 
country,  and  not  elsewhere,  is  invalid,  and  does 
not  deprive  the  court  of  another  country  of  Ju- 
risdiction of  an  action  upon  the  policy.  Slocum 
T.  Western   Assur.   Co.  42  Fed.  236. 

An  agreement  in  a  policy  of  insurance  is- 
sued by  a  foreign  corporation,  whereby  the  in- 
sured waives  the  right  to  bring  an  action  upon 
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the  policy  except  in  the  courts  of  the  state  la 
which  the  company  was  incorporated,  is  void,  as 
against  both  public  policy,  and  the  statute 
of  Missouri  relating  to  foreign  Insorance  com- 
panies. Belchard  v.  Manhattan  L.  Ins.  Ca  31 
Mo.  518. 

q.  As  to  damages  and  interest  em  mora. 

E'or  general  question  aa  to  conflict  of  laws  with 
respect  to  measure  of  damages,  see  note  to 
Gray  v.  Western  U.  Teleg.  Co.  56  L.  B.  A.  301. 

The  liability  of  an  insurance  company  for 
damages  for  vexatious  delay  In  the  payment  of 
a  loss  pertains  to  the  performance  of  the  con- 
tract, and  is  to  be  governed  by  the  law  of  the 
place  of  performance,  and  not  by  the  law  of 
the  forum.  Thompson  v.  Traders*  Ins.  Co.  169 
Mo.  12,  68  8.  W.  889. 

But  in  Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  E.  18,  it  was  held  that  the  pro- 
vision of  the  Georgia  Code,  |  2850,  subjecthig 
insurance  companies  to  liability  for  damage 
and  reasonable  counsel  fees  for  bad  faith  in 
failing  to  pay  losses,  applied  where  the  policy 
sued  on  arose  out  of  business  transacted  within 
the  state,  whether  the  contract  of  insorance  wu 
concluded  there  or  elsewhere. 

Interest  on  a  life  insurance  policy  which 
is  payable  in  Alabama  should  be  calculated  a^ 
cording  to  the  rate  allowed  in  that  state,  al- 
though the  suit  is  brought  in  Mississippi  Gran- 
gers* L.  Ins.  Co.  V.  Brown,  57  Miss.  308,  34  Am. 
Rep.  446;  Stepp  v.  National  Ufe  ft  Maturity 
Asso.  37  S.   C.  417,   16  8.  E.   134. 

r.  As  to  contractual  limitattan. 

For  note  on  general  question  aa  to  wliat  lav 
governs  with  respect  to  limitation  of  actions^ 
see  Brunswick  Terminal  Co.  v.  National  Bank, 
48  L.  B.  A.  625. 

A  stipulation  in  a  policy  insuring  property 
In  Minnesota,  the  contract  being  made  there 
and  to  he  performed  there,  providing  that  the 
action  must  be  brought  within  a  specified  time 
after  the  loss  occurs,  extinguishes  the  right, 
and  does  not  merely  bar  the  remedy;  and  the 
stipulation  will  be  given  effect  in  an  action  bi 
North  Dakota.  Dak.  Comp.  Laws,  i  3582,  do«fl 
not  apply  to  such  a  contract.  Travelers'  Ins. 
Co.  V.  California  Ins.  Co.  1  N.  D.  151,  8  L.  R.  A. 
769,   45    N.    W.    703. 

A  stipulation  In  a  policy  of  Insurance  Issued 
by  a  California  corporation,  limiting  the  time 
for  bringing  suit  to  less  than  the  period  fixed 
by  the  statute  of  limitations,  though  valid  by 
the  law  of  California,  will  be  held  Invalid  In  ac- 
cordance with  the  law  of  Missouri,  where  the 
contract  was  in  fact  made  in  Missouri  with  the 
authorized  agent  of  the  corporation,  notwith- 
standing the  application  expressly  stipulated 
that  the  contract,  when  made,  should  be  held 
and  construed  at  all  times  and  places  to  hare 
been  made  in  California.  Summers  v.  Fidelity 
Mut.  Aid  Asso.  84  Mo.  App.  605. 

In  Galloway  v.  Standard  F.  Ins.  Co.  45  W.  Va. 
237,  31  8.  E.  969  (II.  d,  2),  the  court,  having 
held  that  the  contract  was  consummated  hi 
West  Virginia,  determined,  by  reference  to  the 
law  of  that  state,  the  question  whether  a  stlpa- 
latlon  in  the  policy  limiting  the  time  of  action 
to  six  months  was  waived  by  the  insurer**  prom- 
ise to  pay.  It  is  true  that  it  also  held  that. 
Inasmuch  as  the  policy  did  not  designate  the 
place  of  payment  of  the  loaa,  it  was  payable 
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where  the  policy  Issued ;  but  the  decision  seems 
to  rest  upon  the  ground  that  the  law  of  the 
place  where  the  contract  was  made  governed. 

A  life  insurance  policy  issued  by  a  corpora- 
tion of  another  state,  which  proyides  that  the 
same  shall  not  be  operative  until  countersigned 
by  the  general  agent  in  San  Francisco,  and 
which  was  so  countersigned  at  the  latter  place, 
la  a  written  contract  executed  in  California 
within  tbe  meaning  of  the  statute  of  limita- 
tions of  the  latter  state.  Curtiss  y.  ^tna  L. 
Ina.  Co.  00  Cal.  245,  27  Pac.  211  (II.  d,  4,  (a)). 

A  statute  of  the  state  in  which  the  insured 
property  was  situated,  providing  that  no  action 
upon  the  policy  shall  be  begun  in  ninety  days 
after  notice  of  the  loss  shall  have  been  given, 
la  not  operative  or  controlling  in  an  action  upon 
the  policy  in  another  state.  State  Ins.  Co.  v. 
Du  Boia,  7  Colo.  App.  214,  44  Pac.  756.  The  de- 
ciaion  la  upon  the  ground  that  the  statute  is 
purely  remedial  In  its  character,  and  does  not 
affect  the  contract,  but  only  the  remedy  to  en- 
force It,  and  is  only  available  within  the  state 
where  it  is  enacted.  The  contract  in  this  case 
seems  to  have  been  consummated  in  the  state 
whore  the  property  was  situated. 

Tbe  principle  is  well  settled  that  the  question 
of  limitation,  apart  from  express  provisions  in 
the  contract,  pertains  to  the  remedy,  and  is 
therefore  governed  by  the  law  of  the  forum ;  so 
that,  in  the  absence  of  a  statute  of  the  forum 
changing  the  rule,  an  action  may  be  brought 
within  the  time  limited  by  the  statute  of  the 
forum,  though  it  would  be  barred  by  the  law 
of  tbe  place  which  furnishes  the  substantive  law 
of  the  contract;  and,  upon  the  other  hand,  un- 
less otherwise  provided  by  a  statute  of  the  fo- 
rum,  an  action  cannot  be  maintained  if  barred 
by  the  statute  of  the  forum,  though  it  would  not 
be  barred  by  the  law  of  the  place  which  fur- 
nishes the  substantive  law  of  the  contract.  See 
note  to  Brunswick  Terminal  Co.  y.  National 
Bank,  48  L.  R.  A.  625. 

s.  Mi»cellaneouM. 

See  also  Pattison  v.  Mills,  1  Dow  &  C.  842,  2 
Bligh  N.  R.  519,  31  Revised  Rep.  49,  8upra, 
II.  c 

In  Meyer  v.  Supreme  Lodge,  K.  of  P.  (N.  T.) 
70  N.  B.  Ill,  it  seems  to  have  been  assumed 
that  the  validity  and  effect  of  a  waiver  by  the 
insured,  prohibiting  any  physician  from  testify- 
ing to  any  information  acquired  by  attendance 
upon  him,  depended  upon  the  law  of  the  place 
where  the  coutract  was  consummated.  In  this 
case,  however,  it  was  held  that  the  contract  was 
consummated  in  New  York,  so  that  there  was  no 
conflict  between  the  lew  loci  contractus  and  lea 
fori  on  this  point,  though  the  law  of  the  state 
where  the  certificate  was  signed  by  tfie  officers 
differed  from  the  lew  loci  contractus  et  fori. 

In  Qrlswold  v.  Union  Mut.  Ins.  Co.  8  Blatchf. 
231,  Fed.  Cas.  No.  5,840,  the  court  said  it  can- 
not be  Justly  held  to  be  an  ingredient  of  the 
contract  of  insurance  that  it  shall  be  enforced 
conformably  to  the  law  of  the  place  where  it 
was  executed,  ^ut  that  it  is  enough  that  the 
action  conforms  to  the  law  of  the  forum  in 
which  it  is  prosecuted.  This,  however,  had 
reference  to  the  remedy,  rather  than  the  sub- 
stantive rights  of  the  parties. 

In  Western  Massachusetts  Mut.  F.  Ins.  Co. 
y.  Slegel,  C.  &  Co.  84  111.  App.  528,  while 
it  was  held  that  the  manner  of  proving  the 
facta  essential  to  the  making  of  an  assess- 
ment by  a  mutual  insurance  company  pertained 
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to  the  remedy,  and  was  governed  by  the  law 
of  the  forum,  yet  it  was  further  held  that  the 
Illinois  statute,  providing  that,  in  an  action 
for  tbe  recovery  of  assessments  levied  by  such 
a  company  In  Illinois,  the  statement  of  the 
president  and  secretary  of  the  company,  under 
seal  and  sworn  to,  shall  be  received  in  court 
as  evidence  of  the  facts  essential  to  the  making 
of  the  same,  did  not  apply  to  an  action  by  a 
Massachusetts  corporation.  The  court  said  it 
did  not  follow,  from  the  fact  that  the  plaintiff 
may  have  the  same  rights  and  remedies  in  the 
courts  of  Illinois  that  a  domestic  corporation 
would  have,  that  it  could  establish,  by  the  same 
method  of  proof,  assessments  made  on  its  pol- 
icy holders  in  Massachusetts,  that  it  could  were 
the  board  of  directors  and  their  records  located 
hi  Illinois. 

A  policy  of  marine  insurance  issued  by  an  in- 
surance company  established  In  another  state 
and  signed  by  the  president  and  secretary  there, 
but  not  to  be  valid  until  countersigned  by  their 
agent  in  Massachusetts,  is  to  be  Interpreted 
by  the  law  of  Massachusetts ;  and  one-third  new 
for  old  is  therefore  to  be  deducted  in  estimating 
a  constructive  total  loss  under  it.  Heebner  v. 
Eagle  Ins.  Co.  10  Gray,  181,  69  Am.  Dec.  808 
(II.  d,  4,   (a)). 

A  contract  of  insurance  will  be  deemed  to 
have  been  made  in  New  York,  and  therefore  to 
be  governed  by  the  rule  of  law  in  that  state, 
whereby  a  concealment  of  an  encumbrance  upon 
the  real  property  covered  by  the  policy  operates 
to  avoid  the  policy,  not  only  as  to  the  real  prop- 
erty, but  as  to  personal  property  covered  by 
tbe  samtf,  where  the  policy  was  signed  by  the 
officers  of  the  company  in  Missouri,  but  con- 
tained the  condition  that  it  should  not  be  valid 
unless  countersigned  by  the  agent  of  the  com- 
pany at  New  York,  and  it  was  signed  and  deliv- 
ered by  such  agent  Todd  v.  State  Ins.  Co.  3 
W.  N.  C.  330  (II.  d,  4,  (a)).  The  insured  prop- 
erty was  in  Pennsylvania. 

In  Voorhels  v.  People's  Mut.  Ben.  Soc.  01 
Mich.  469,  51  N.  W.  1109  (II.  c),  it  was  held 
that  the  Michigan  statute,  forbidding  Insurance 
upon  the  lives  of  persons  beyond  a  certain 
age,  did  not  apply  to  a  contract  made  in  an- 
other state,  by  a  company  incorporated  in  the 
latter  state,  notwithstanding  that  the  applica- 
tion was  received  in  Michigan,  and  the  insured 
was  a  resident  of  that  state;  it  further  ap- 
pearing that  there  was  an  express  stipulation 
that  the  contract  should  be  regarded  as  made 
in,  and  should  be  governed  by  the  laws  of,  the 
state  where  the  company  was  Incorporated. 

In  Smith  v.  California  Ins.  Co.  87  Me.  190,  32 
Atl.  872,  it  was  held  that  an  arbitration  agree- 
ment, In  a  policy  of  insurance  Issued  on  goods 
situated  In  another  state  and  the  loss  under 
which  occurred  In  that  state,  would,  in  an  ac- 
tion in  Maine,  be  construed  according  to  the 
laws  of  such  other  state.  The  only  conflict 
in  this  case,  however,  was  between  the  lew  loci 
contractus  and  lew  fori,  and  the  case  is  there- 
lore  merely  authority  for  the  proposition  that 
the  validity  of  such  an  agreement  is  not  de- 
terminable by  the  lew  fori. 

Where  uotes  were  given  for  premiums  upon 
an  Insurance  contract  made  through  the  agent 
of  the  company  in  Indiana,  the  validity  of  the 
contract  must  be  determined  by  the  law  of  In- 
diana, and  the  policy  being  invalid  by  that  law, 
there  can  be  no  recovery  upon  the  premium 
notes.  Archer  y.  National  Ins.  Co.  2  Bush, 
227.  G.  H.  P. 
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MT.  AIRY,  Appt. 


( N.  C. 


.) 


1«  Tbe  expense  of  erecting  and  opernt- 
InMT  plants  for  ■applying  -vrmtev  and 
electric  lisltt  for  municipal  ase  and  sale 
to  persons  residing  In  the  moniclpallty  is  a 
necessary  one,  within  the  meaning  of  a  con- 
stitutional provision  permitting  municipal  cor- 
porations to  incur  such  expenses  without  sub- 
mitting the  proposition  to  its  voters. 

S.  The  power  of  n  utvntclpnl  corpora- 
tion to  livtat  its  Btreets  includes  power 
to  procure  a  plant  for  that  purpose,  if  neces- 
sary. 

(December  10,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Surry  County  in 
plaintiffs'  favor  in  a  suit  to  enjoin  the  incur- 
rence of  indebtedness  for  the  erection  of  wa- 
ter and  light  plants.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  P.  GraTes,  for  appellant: 

The  expenditure  of  $15,000  for  the  com- 
pletion of  the  waterworks  system  and  elec- 
tric light  plant  of  the  town  of  Mt.  Airy  is 
a  necessary  expense. 

A  municipal  corporation  proper  is  created 
mainly  for  the  interest,  advantage,  and  con- 
venience of  the  locality  and  its  people. 

Dill.  Mun.  Corp.  3d  ed.  {  23. 

Municipal  corporations  have  the  author- 
ity, independent  of  express  provision  there- 
for, to  furnish  light  for  their  streets  and 
other  public  places,  as  a  part  of  their  gener- 
al police  power. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1147; 
Hay  V.  Springfield,  64  111.  App.  671. 

The  power  to  provide  for  an  adequate  and 
proper  water  supply  is  embraced  within  the 
general  police  power  to  make  proper  provi- 
sion for  the  security,  welfare,  health,  and 
good  government  of  the  inhabitants,  or  the 
authority  to  make  such  contracts  as  shall 
be  deemed  necessary  for  the  welfare  of  the 
municipality. 


Note. — As  to  power  of  city  to  incur  expense 
for  electric  light  plants,  see  also,  In  this  series, 
Crawfordsvllle  v.  Braden,  14  L.  R.  A.  268,  and 
note;  Linn  v.  Chambersburg,  25  L.  R.  A.  217; 
Jacksonville  Electric  Light  Co.  v.  Jacksonyllle, 
30  L  R.  A.  540 ;  Citizens'  Gaslight  Co.  v.  Wake- 
field, 31  L.  R.  A.  457 ;  Mayo  v.  Washhigton,  40 
L.  R.  A.  163;  and  Mitchell  v.  Negaunee,  38  L 
R.  A.  157. 

As  to  power  of  municipal  corporation  to  pro- 
vide water  supply,  see  also  cases  in  note  to 
Stale  ex  rel.  Atty.  Gen.  v.  Toledo,  11  L  R.  A. 
720 ;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas 
City,  34  L.  R.  A.  518 ;  Huron  Waterworks  Co.  v. 
Huron,  30  L  R.  A.  848;  Thrift  v.  Elizabeth 
City,  44  L.  R.  A.  427;  and  Edgerton  v.  Golds- 
boro  Water  Co.  48  L.  R.  A.  444. 
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20  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  1148; 
Rome  v.  Cabot,  28  Ga.  60;  Livingston  t. 
Pippin,  31  Ala.  542. 

Such  power  would  seem  necessarily  ind- 
dent  to  the  creation  of  the  corporation,  if 
not,  indeed,  essential  to  the  declared  objects 
and  purposes  of  the  corporation. 

Mayo  v.  Washington,  122  N.  C.  5,  40  L  R. 
A.  163.  29  S.  £.  343;  Raleigh  Gaslight  Co. 
V.  Raleigh,  75  N.  C.  274;  Croswell,  Elec- 
tricity, 5  190;  Craicfordsville  v.  Braden,  130 
Ind.  149,  14  L.  R.  A.  268,  30  Am.  St  Rep. 
214,  28  N.  E.  849;  Mauldin  t.  OreenviOe,  33 
S.  C.  1,  8  L.  R.  A.  291.  11  S.  E.  434;  Lott  v. 
Waycroas,  84  Ga.  681,  11  S.  E.  558. 

Repairing  and  building  bridges,  and  build- 
ing courthouses,  are  necessary  expenses  of  a 
coimty. 

Brodnaa  v.  Qroom,  64  N.  C.  244;  Baiter' 
thwaite  V.  Beaufort  County,  76  N.  C.  153; 
Smith  V.  tJeicbem,  70  N.  C.  14,  16  Am.  Rep. 
766;  McLin  v.  A'eu;&eryi,  70  N.  C.  12. 

The  discretion  of  municipal  corporations 
within  the  sphere  of  their  powers  is  not  sob- 
ject  to  judicial  control. 

Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  15  Am.  &  Eng.  Enc.  Law,  p.  1040. 

Messrs,  Carter  A  liewellyn  for  appd- 
lees. 

Montsomery,  J.,  delivered  the  opinion 
of  the  court: 

Whether  a  city  or  town  has  the  right  to 
incur  an  indebtedness  for  the  erection  and 
operation  of  plants  for  the  supply  of  water 
and  electric  light  for  municipal  use,  find  to 
sell  to  its  inhabitants,  as  a  necessary  mu- 
nicipal expense,  is  the  question  again  pre- 
sented to  us  for  decision.  Indebtedness  in- 
curred by  a  city  or  town  for  a  supply  of 
water  stands  on  the  same  footing  as  indebt- 
edness incurred  for  lighting  purposes,  and, 
if  such  indebtedness  be  a  necessary  expense, 
then  whether  or  not  a  municipality  may  in- 
cur it  does  not  depend  upon  the  approval  of 
the  proposition  by  a  majority  of  the  quali- 
fied voters  of  the  municipality.  It  is  only 
in  cases  where  counties,  cities,  or  towns  un- 
dertake to  contract  debts  or  pledge  their 
faith,  or  loan  their  credit,  or  levy  taxes,  ex- 
cept for  the  necessary  expenses  thereof,  that 
the  submission  of  the  proposition  must  be 
made  to  a  vote  of  the  quali.fied  voters  of 
such  county,  city,  or  town.  Wilson  v.  Char- 
lotte, 74  N.  C.  748;  Tucker  v.  RaleigK  75 
N.  C.  267.  It  is  almost  impossible  to  define, 
in  legal  phraseology,  the  meaning  of  the 
words  "necessary  expense,"  as  applied  to  the 
wants  of  a  city  or  town  government.  A 
precise  line  cannot  be  draw^n  between  what 
are  and  what  are  not  such  expenses.    Th« 
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conBequence  is  that,  as  municipalities  grow 
in  wealth  and  population,  as  civilization  ad- 
vances with  the  habits  and  customs  of  neces- 
sary changes,  the  aid  of  the  courts  is  con- 
stantly invoked  to  make  decisions  on  this 
subject.  In  the  nature  of  things  it  could 
not  be  otherwise;  and  it  is  not  to  be  ex- 
pected, in  the  changed  conditions  which  oc- 
cur in  the  lives  of  progressive  people,  that 
things  deemed  unnecessary  in  the  govern- 
ment of  municipal  corporations  in  one  age 
should  be  so  considered  for  all  future  time. 
In  the  efforts  of  the  courts  to  check  extrav- 
agance and  to  prevent  corruption  in  the  gov- 
ernment of  towns  and  cities,  the  judicial 
branch  of  the  government  has  probably 
stood  by  former  decisions  from  too  conserva- 
tive a  standpoint,  and  thereby  obstructed 
the  advance  of  business  ideas  which  would 
be  most  beneficial  if  put  into  operation; 
and  this  conservatism!  of  the  courts,  out- 
grown by  the  march  of  progress,  sometimes 
appears  at  a  serious  disadvantage.  On  this 
subject  tliis  court,  in  Wilson  v.  Charlotte, 
74  N.  C.  759,  uses  the  following  instructive 
and  suggestive  language:  "The  analogy  of 
the  law  of  necessaries  for  infants  is  the  only 
one  that  occurs  to  us.  It  is  held  that  if, 
considering  the  means  and  station  in  life  of 
the  infant,  the  articles  sold  to  him  may  be 
necessaries  under  any  circumstances,  they 
come  within  a  class  for  which  the  infant 
may  be  liable,  and,  upon  his  refusal  to  pay, 
it  is  for  a  jury  to  determine  whether,  under 
the  actual  circumstances,  they  wer^  neces- 
sary. If,  however,  the  articles  are  merely 
ornamental,  and  such  as  cannot  under  any 
circumstances  be  necessary  to  one  of  the 
means  and  station  of  the  infant,  the  court 
may,  as  a  matter  of  law,  declare  that  the  in- 
fant is  not  liable.  We  do  not  undertake  to 
say  that  this  analogy  will  furnish  a  rule 
which  will  admit  of  a  close  application.  But 
if  treated  merely  as  an  analogy  in  the  ab- 
sence of  other  guides,  it  may  be  of  some 
general  use.*'  It  seems  strange  that  it  should 
be  declared  by  some  of  our  courts  of  high- 
est reputation  that  the  purchase  of  a  town 
clock  or  hay  scales  or  a  pump  is  a  necessary 
expense,  when  the  supply  of  light  to  enable 
its  citizens  to  walk  Its  streets  in  security,  or 
a  supply  of  wholesome  water  to  prevent  dis- 
ease and  suffering,  should  he  held  as  not  a 
necessary  expense.  It  is  pretty  generally 
held  by  the  courts  that  the  expense  incurred 
for  the  widening  of  streets  is  a  necessary 
expense;  that  a  market  house  is  a  necessary 
expense;  and,  surely,  if  that  be  sound  law, 
the  courts  ought  to  hesitate  before  they 
would  pronounce  a  debt  incurred  for  the 
furnishing  of  light  and  water  not  to  be  a 
necessary  expense.  And  it  seems  to  us  that 
it  may  be  reasonably  considered  as  certain 
that  the  words  "necessary  expense"  do  not 
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mean  expenses  incurred,  or  to  be  incurred, 
for  purposes  or  objects  that  are  only  for  the 
procurement  or  maintenance  of  things  ab- 
solutely essential  to  the  existence  of  the 
municipality.  The  expenditure  of  money 
for  the  widening  of  streets,  the  erection  of 
market  houses,  town  clocks,  and  hay  scales 
are  all  considered  as  necessary  expenses,  and 
those  things  are  not  essential  to  the  life  of 
the  municipality.  A  city  or  town  might  be 
fairly  well  governed,  and  be  prosperous, 
without  having  appointed  and  fixed  particu- 
lar places  for  the  sale  of  market  produce,  or 
without  keeping  the  time  of  day  or  weigh- 
ing grain  and  fodder;  and  certainly  expenses 
incurred  for  water  and  light  are  more  nec- 
essary than  those  for  a  market  house,  clocks, 
and  scales.  The  words  "necessary  expense," 
then,  must  mean  such  eiKpenses  as  are  or 
may  be  incurred  in  the  establishing  and  pro- 
curing of  those  things  without  which  the 
peace  and  order  of  the  community,  its  moral 
interests,  and  the  protection  of  its  property 
and  that  of  the  property  and  persons  of  its 
inhabitants,  would  seriously  suffer  consider- 
able damage ;  leaving  out  of  view  the  matter 
of  the  great  inconvenience  that  would  be  at- 
tendant upon  our  present  social  life  for 
want  of  such  expenditures.  The  use  of  wa- 
ter from  wells  dug  in  populous  communi- 
ties is  proscribed  by  the  recent  progress 
made  in  the  science  of  bacteriology,  the 
practical  lessons  of  that  science  having  been 
learned  by  the  people  generally.  It  is  of 
common  knowledge  that  the  most  fearful 
scourges  of  certain  most  dangerous  forms  of 
fever  arise  from  the  use  of  water  from  wells 
in  towns  and  cities,  and  it  is  out  of  the  pow- 
er of  individuals  in  towns  and  cities  to  erect 
and  operate  appliances  for  supply  of  water. 
As  to  the  question  of  lighting  the  streets 
and  public  places,  the  experience  of  all  who 
live  in  towns  and  cities  of  any  considerable 
population  is  that,  without  lights  upon  the 
streets  and  in  the  public  buildings,  both  life 
and  property  would  be  insecure,  to  say  noth- 
ing of  the  almost  complete  destruction  of  the 
conveniences  of  life  and  the  marring  of  its 
social  features.  The  fire  department,  prob- 
ably the  most  important  of  the  municipal 
departments,  would  be  rendered  ineffective, 
and  a  considerable  part  of  the  commerce — 
trade  of  the  country — would  be  destroyed, 
for,  under  our  changed  conditions,  a  good 
deal  of  the  traflic  between  different  commu- 
nities and  a  respectable  part  of  our  mail 
service  are  conducted  at  night.  It  will  not 
do  to  say  that  a  city  or  town  may  expend 
money  or  incur  a  debt  for  the  purchase  of 
lights  by  the  month  or  the  year,  but  that  it 
may  not  incur  a  debt  for  the  construction 
and  operation  of  a  system  of  water  works  or 
for  the  instalment  of  an  electric  plant  for 
lighting.     If  the  matter  of  lighting  is  a  nee- 
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essary  expense,  then  how  and  in  what  man- 
ner the  city  shall  furnish  such  lighting  is 
with  the  authorities  of  the  city  or  town  to 
determine.  The  courts  determine  what  class 
of  expenditures  made  or  to  be  made  by  a 
municipal  corporation  come  under  the  defini- 
tion of  "necessary  expenses."  The  governing 
authorities  of  the  municipal  corporations  are 
vested  with  the  power  to  determine  when 
they  are  needed,  and,  except  in  cases  of 
fraud,  the  courts  cannot  control  the  discre- 
tion of  the  commissioners. 

Our  conclusion,  then,  is  that  an  expense 
incurred  by  a  city  or  town  for  the  purpose 
of  building  and  operating  plants  to  furnish 
water  and  lights  is  a  necessary  expense,  and 
is  not  such  a  debt  as  must  be  submitted  to 
a  popular  vote  before  it  can  be  incurred, 
under  {  7  of  article  7  of  the  Constitution, 
and  that,  under  the  general  law  of  North 
Carolina  in  respect  to  cities  and  towns 
(Code,  IS  3800,  3821),  municipal  corpora- 
tions may  contract  such  debts,  and  provide 
for  their  payment,  unless  there  is  some  fea- 
ture in  the  charter  of  such  city  or  town 
which  prohibits  it. 

The  power  to  light  the  streets  and  public 
buildings  and  places  of  a  city  is  one  of  im- 
plication, where  it  is  not  specially  conferred, 
because  the  use  of  such  power  is  necessary 
to  fully  protect  the  lives  and  comfort  and 
property  of  its  inhabitants.  It  is  a  most 
important  factor,  too,  in  the  preservation  of 
the  peace  and  order  of  the  conmiunity.  Cros- 
well,  Electricity,  §190;  Mauldin  v.  Cfreen- 
ville,  33  S.  C.  1,  8  L.  R.  A.  291,  11  S.  E. 
434;  Lott  v.  WayoroBB,  84  Ga.  681,  11  S.  E. 
558.  In  the  case  of  Cratcfordsville  v.  Brad- 
en,  130  Ind.  157,  14  L.  R.  A.  268,  30  Am.  St. 
Rep.  214,  28  N.  E.  862,  the  court  said:  "So 
far  as  lighting  the  streets,  alleys,  and  public 
places  of  a  municipal  corporation  is  con- 
cerned, we  think  that,  independently  of  any 
statutory  power,  the  municipal  authorities 
have  inherent  power  to  provide  for  lighting 
them.  If  so,  unless  their  discretion  is  con- 
trolled by  some  express  statutory  restric- 
tion, they  may,  in  their  discretion,  prowde 
that  form  of  light  which  is  best  suited  to 
the  wants  and  the  financial  conditions  of 


Che  corporation."  It  is  well  settled  fbat  tlie 
discretion  of  municipal  corporations  within 
the  sphere  of  their  powers  is  not  subject  to 
judicial  control,  except  in  cases  where  fraud 
is  shown,  or  where  the  power  and  discretion 
are  grossly  abused  to  the  oppression  of  the 
citizen.  We  can  see  no  good  reason  why 
they  may  not  also,  without  statutory  author- 
ity, provide  and  maintain  the  necessaiy 
plant  to  generate  and  supply  the  electricity 
required.  Possessing  authority  to  do  the 
lighting,  that  power  carries  with  it  incident- 
ally the  further  power  to  procure  or  fornish 
whatever  is  necessary  for  the  production 
and  dissemination  of  the  light. 

The  cases  on  this  subject  heretofore  de- 
cided by  this  court  to  the  contrary  of  the 
present  decision,  one  of  which  was  written 
for  the  court  by  this  writer,  are  overruled. 
The  oondusion  to  which  the  present  chief 
justice  arrived  in  Jfoyo  t.  WoBhington,  122 
N.  C.  5,  40  L.  R.  A.  163,  29  S.  E.  343,  is  the 
conclusion  at  which  we  have  arrived  in  this 
case. 

In  the  ease  before  us  the  defendant,  the 
town  of  Mt.  Airy,  was  authorized  by  sn  act 
of  the  general  assembly  at  its  session  of  1901 
(Priv.  Acts  1901,  p.  594,  chap.  216)  to  sub- 
mit to  the  qualified  voters  of  the  town  the 
question  of  issuing  $50,000  of  town  bonds 
for  the  purpose  of  defraying  the  expenses  of 
constructing  a  system  of  waterworks  and  in- 
stalling an  electric  plant  to  furnish  the  town 
with  water  and  light.  The  question  wts 
submitted  and  carried,  and  the  bonds  were 
issued  and  sold.  The  proceeds  were  applied 
for  the  purposes  mentioned  in  the  act,  but 
were  insuHicient  to  complete  the  plants.  The 
board  of  aldermen  of  the  town  then  passed 
an  ordinance  that  they  do  borrow  the  sum 
of  $15,000  upon  pledging  repayment  by  issu- 
ing bonds  of  like  amount^  with  interest.  The 
plaintiffs  commenced  this  action  to  enjoin 
the  issuing  of  the  bonds,  and  the  injunction 
was  granted  by  his  honor  Judge  McNeill,  and 
the  defendant  appealed.  His  honor  f(dlowed 
the  decisions  of  this  court,  and  the  error  he 
committed  was  not  his  own,  but  it  was  error 
nevertheless. 

Reversed. 


UNITED   STATES   CIRCUIT   COURT   OP     APPEALS,  SIXTH  CIRCUIT. 


John  J.  KORN,  Admr.,  etc.,  of  John  J.  Kom, 
Deceased,  Plff,  in  Err,, 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY. 

(125  Fed.  807.) 
1.     A   cond  actor   was  not   negrltMrent   in 


ejecttnor  from  a  train,  a  short  distance 
from  th<:  station,  within  the  yard  limits,  and 
near  dweUlnir  houses,  a  man  who,  althoagh 
apparently  intoxicated,  was  able  to  walk  and 
carry  on  intelligent  conversation,  althoagh  be 
had  been  informed  at  the  station  that  the  man 
was  not  fit  to  travel ;  where  the  man,  when 
asked  for  his  fare,  refused  to  pay  It  or  tell 
his  destination. 


Note. — For  other  cases  in  this  series  as  to  I  son  to  danger  by  expnlsion  from  car,  see  Bose- 
liabillty  of  carrier  for  exposure  of  drunken  per-  I  man  v.  Carolina  C.  B.  Co.  19  L.  B.  A  327,  and 
63  L.  R.  A. 
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S*  Tlie  ejection  of  an  Intoxlented  pns- 
■enver  from  a  train  within  the  limits  of 
ai  Tillage  and  near  dwelling  houses  at  a  time 
when  the  temperature  was  near  the  freezing 
point  cannot  be  said  to  he  the  cause  of  his 
death,  when  his  body  was  afterwards  found 
with  cocaine  in  fatal  quantities  upon  it  near 
the  track,  in  a  composed  attitude,  showing 
plainly  that  he  had  invited  death,  and 
awaited  Its  coming,  although  the  evidence  is 
conflicting  whether  the  death  wa^  caused  by 
exposure  or  poison,  where  neither  the  time, 
place,  nor  circumstances,  of  ejection  were 
dangerous,  and  the  death  was  not  caused  by 
any  danger  which  the  conductor  could  have 
foreseen. 

8.  Knowledge  of  a  station  a^ent  tbat 
a  person  deslrlngr  to  board  a  train 
Is  trader  the  influence  of  cocaine  Is  not  im- 
putable to  the  company,  since  it  is  not  his 
duty  to  pass  upon  the  effect  of  that  condition 
-  upon  the  passenger's  fitness  to  travel. 

d.  Til  at  a  person  Is  known  to  be  nnder 
tlie  Influence  of  coealne  does  not  re- 
quire the  conductor  of  a  train  to  refuse  to 
permit  him  to  enter  the  train  when  there  is 
nothing  in  his  condition  or  conduct  to  indi- 
cate that  he  is  not  fit  to  care  for  himself. 

(July  7.  1903.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Division  of 
the  Southeru  District  of  Ohio  to  review  a 
jadgmoDt  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  negligence 
which  was  alleged  to-  have  resulted  in  the 
death  of  plaintiflT's  intestate.    Affirmed, 

Statement  by  Riohards,  Circuit  Judge: 
This  was  an  action  brought  by  the  admin- 
istrator of  John  J.  Kom,  deceased,  to  re- 
eoiver  damages  for  the  death  of  Kom  through 
the  n^ligenoe  and  wrongful  act  of  the  de- 
fendant railway  company.  The  trial  judge 
instructed  the  jury  to  return  a  verdict  for 
the  defendant,  on  the  ground  that  he  was 
unable  to  find,  on  the  uncontroverted  facts, 
that  there  was  any  wrongful  act  on  the  part 
of  the  trainmen  representing  the  defendant 
which  was  the  proximate  cause  of  the  death 
of  Kom.  A  motion  for  a  new  trial  having 
been  overruled,  the  case  has  been  brought 
here  for  review. 

The  faets  shown  by  the  plaintiff's  evidence 
are  stated  with  substantial  accuracy  in  the 
opinion  of  the  court  below  overruling  the  mo- 
tion for  a  new  trial  s 

The  deceased  came  to  the  station  of  the 
defendant  in  South  Portsmouth  about  2 
o'clock  in  the  afternoon  of  the  28th  day  of 


January,  1898,  and  remained  there  until 
about  7  o'clock  in  the  evening,  when  he  en- 
tered one  of  the  trains  of  the  defendant  go- 
ing east  as  a  passenger.  When  he  came  to 
the  station  he  was  in  an  almost  helpless  con- 
dition. His  manner  and  appearance  indi- 
cated that  he  was  under  the  influence  of 
drugs  or  intoxicating  liquor.  He  was  al- 
lowed to  lie  down  in  the  telegraph  office,  and 
part  of  the  time  he  sat  about  the  public 
room  of  the  station,  asleep,  or  apparently 
asleep.  Near  the  time  of  the  arrival  of  the 
evening  train  going  east,  the  station  agent, 
who  was  about  to  go  off  duty  and  cross  the 
river  to  Portsmouth,  Ohio,  roused  him  up 
and  endeavored  to  persuade  him  to  go  with 
him  to  Portsmouth,  where  he  could  be  cared 
for;  but  the  fresh  air  seemed  to  revive  him, 
and  he  refused  to  go  to  Portsmouth.  He 
tried  to  board  the  rear  car  of  the  train, 
which  had  just  come  in.  Glockner,  the  sta- 
tion agent,  told  the  trainman  that  he  had  no 
money,  and  was  not  fit  to  go  on  the  train, 
and  the  trainman  pushed  him  off  and  closed 
the  door.  Ue  then  went  up  to  the  middle  of 
the  train,  and  climbed  up  the  steps  of  the 
day  coach,  between  the  day  coach  and  the 
smoker.  The  conductor  then  came  up,  and 
was  told  by  the  witness  Charles  Molster  that 
the  deceased  was  not  fit  to  travel,  and  Mol- 
ster, or  some  of  those  standing  about,  also 
told  the  conductor  that  he  had  no  money; 
but  the  deceased  produced  a  bag  of  silver, 
and  the  conductor  then  said,  "I  guess  we 
will  have  to  take  him,"  and  pushed  him  from 
the  day  car  into  the  smoker.  The  witness 
Boughner  says  that,  shortly  before  the  train 
arrived,  deceased  was  walking  up  and  down 
the  platform;  that,  when  roused  up  by  the 
station  agent,  he  seemed  to  have  his  presence 
of  mind,  and  knew  where  he  was  going  and 
what  he  was  doing. 

The  witness  Howe  says:  "He  came  out 
and  hallooed  to  him  to  come  and  go  over  the 
river.  He  said,  'No;  I  don't  want  to  go  over 
in  Kentucky.'  Finally  they  got  him  out, 
and  about  the  time  they  got  him  out  the 
train  arrived,  and  he  wanted  to  get  on.  Mr. 
Glockner — I  could  not  say  now  whether  any- 
body else  had  hold  of  him.  Anyway,  he  got 
away  from  Mr.  Glockner  and  went  to  the 
rear  coach.  The  door  was  fastened,  and  he 
got  off  and  came  to  the  next,  and  got  on,  and 
someone  said :  'Don't  let  him  on  there.  He 
hasn't  got  any  money.'  And  then  he  went 
in  the  coach,  and  came  back  out.    He  said. 


note;  Ix>uiBvllle  &  N.  R.  Co.  v.  Johnson,  31  L. 
R.  A.  872 ;  Haug  v.  Great  Northern  R.  Co.  42  L. 
R.  A.  664 ;  Waldron  v.  Louisville  &  N.  R.  Co.  64 
L.  R.  A.  010;  and  Chesapeake  &  O.  R.  Co.  v. 
Banlsberry,  56  L.  R.  A.  580. 

As  to  duty  to  intoxicated  passenger  generally, 
63  L.  R.  A. 


see  Missouri  P.  R.  Co.  v.  Evans,  1  L.  R.  A.  476 ; 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper,  6  L. 
R.  A.  241 ;  Fisher  v.  West  Virginia  &  P.  R.  Co. 
23  L.  R.  A.  758,  83  L.  R.  A.  60 ;  and  Wh<ieler  v. 
Grand  Trunk  R.  Co.  54  L.  R.  A.  055, 
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'I  have  got  money/  and  pulled  out  a  sack 
with  some  money  in  it." 

The  witness  Johnson  testified  as  follows: 

Q,  When  did  you  first  notice  him  on  the 
train? 

A,  When  the  collector  told  him  to  get  off. 

Q.  Did  he  get  off? 

A,  No,  sir. 

Q.  What  did  he  do? 

A.  Well,  my  recollection  is,  he  asked  the 
collector  why  he  should  get  off.  The  col- 
lector told  him,  because  he  had  no  money. 
He  says,  "You  have  got  no  money." 

Q,  bid  Korn  reply  to  that? 

A.  He  did;  put  his  hand  in  his  pocket  and 
took  out  a  bag,  which  I  supposed  contained 
silver, — $20  or  $25.  1  don't  know  how 
much,  but  I  know  it  was  silver.  I  thought 
that  was  what  it  was.  He  satisfied  the  col- 
lector, at  least,  he  had  money. 

Q,  What  happened  then,  if  you  remember  ? 

A.  There  was  nothing  else  done.  The  col- 
lector and  conductor  went  on  about  their 
business  until  the  train  stopped.  Korn,  if 
he  did  anything^ — I  don't  remember— only 
walked  up  and  down  the  aisle. 

Q,  Do  you  remember  whether  he  sat  down 
in  the  car? 

A.  I  have  no  recollection  of  seeing  him. 
I  don't  think  he  took  a  seat. 

Q.  Did  he  attract  your  attention  after  the 
train  started? 

A.  Not  until  the  collector  asked  for  his 
fare. 

Q,  Then  what  happened  ? 

A,  The  collector  asked  him  where  he  was 
going,  and  he  told  him  he  was  going  to  hell. 

Q.    Goon. 

A.  The  conductor  then  insisted  on  him 
telling  where  he  was  going,  and  said  he  must 
have  his  fare.  I  don't  recollect  the  words  he 
said,  but  it  was  a  good  deal  the  same  line 
as  he  answered  the  first  time;  and  after 
a  few  words  the  conductor  pulled  the  cord, 
and  the  train  stopped,  and  the  conductor  and 
the  collector  each  took  hold  of  an  arm  and 
led  him  off. 

The  witness  Ruane  testified:  "Korn  came 
in  and  leaned  his  arm  up  against  the  seat  I 
was  occupying.  I  had  sat  down,  you  know. 
He  leaned  his  arm  up  against  that  seat." 

Q.  Then  what  happened? 

A.  The  conductor  told  him  he  couldn't 
ride  on  that  train.  He  says,  "You  cannot 
ride  on  this  train,  for  you  haven't  got  no 
money." 

Q.  Go  on. 

A.  He  then  reached  in  his  pocket — over- 
coat pocket — ^and  produced  a  little  sack, 
something  like  a  shot  sack,  I  guess;  and  he 
63  L.  R.  A. 


said  he  had  enough  money  to  buy  that  road. 
Then  they  started  the  train. 

Q,  Then  what  happened,  Mr.  Ruane? 

A.  The  collector  came  in  from  the  front  of 
that  car — came  in  and  walked  back —  and  he 
says,  "Fare."  He  didn't  answer  him  then, 
and  he  says  the  second  time;  he  says, 
"Fare;"  and  he  says  to  Korn,  then,  "Where 
are  you  going?"  and  Korn  said,  says  he, 
"None  of  your  damned  business."  The  con- 
ductor stood  right  behind  the  collector  when 
he  made  this  remark,  so  he  pulled  the  bell 
cord,  and  they  stopped  and  put  him  off  the 
train. 

Q.  Was  Korn  sitting  on  the  arm  of  your 
seat  dui^ng  this  conversation. 

A,  He  was  leaning  on  it;  yes,  sir;  leaning 
on  it. 

He  was  put  off  the  train  about  7  o'clock 
in  the  evening  of  the  28th  of  January,  1898, 
about  300  yards  from  the  station,  and  within 
the  yard  limits  of  the  station  in  the  out- 
skirts of  the  little  village  of  Springviiie  or 
South  Portsmouth.  The  weather  was  near 
the  freezing  point,  and  during  the  night 
there  was  a  light  snow.  In  the  morning  he 
was  found  dead  within  25  feet  of  the  rail- 
road track,  near  several  houses,  two  of  which 
were  within  about  50  feet  of  the  place  where 
the  body  was  found.  His  hat  was  folded 
under  his  head,  and  he  was  lying  in  a  nat- 
ural position,  and  his  skin  was  still  soft  and 
pliable.  There  was  found  on  his  person,  as 
stated  by  Dr.  Titus,  a  little  of  some  kind  of 
liquor,  and  about  a  dram  bottle  half  full  of 
cocaine  hydrochlorate  in  fine  crystals;  and, 
in  answer  to  questions,  Dr.  Titus  testified  as 
follows : 

Q.  You  spoke  of  a  bottle  partly  filled  with 
liquor  being  found.  What  did  you  mean  by 
that? 

A,  It  was  a  liquor  containing  alcohol. 

Q,  About  how  much  had  been  used  from 
the  bottle  of  cocaine? 

A,  About  half.  There  are  sixty  grains  in 
a  bottle. 

Q.  Do  you  know  what  quantity  taken  in- 
ternally into  the  system  may  result  fatallyt 

A,  The  books  give  as  a  fatal  dose  from 
half  a  grain  to  twenty-two  grains. 

In  answer  to  a  question,  the  witness  Ruane 
testified  as  follows : 

A.  Well,  when  the  conductor  spoke  to  him, 
and  stopped  the  car  and  put  him  off,  he  says, 
"I  might  as  well  get  off  here  as  any  place, 
for  I  am  going  to  hell  anyhow."  That  waa 
the  only  words  he  used. 

He  was  well  educated,  had  studied  medi- 
cine and  pharmacy,  and  had  carried  on  busi- 
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ness  as  a  druggist  for  some  time.  The  wit- 
ness John  J.  Kom  testified  that  there  was  a 
woman  in  the  case. 

This  is  the  substance  of  the  facts  as  shown 
by  the  plaintiff's  evidence. 

Argued  before  Lurton,  Severena,  and  Rich- 
in-da.  Circuit  Judges. 

Messra.  TXT.  Stilwell  and  Frank  S. 
Moimett  for  plaintiff  in  error. 

Messrs,  Jokn  OalTin  and  Henry  Ban- 
non,  for  defendant  in  error: 

The  knowledge  of  the  station  agent  was 
not  imputable  to  the  defendant. 

Notice  given  to,  or  knowledge  acquired  by, 
an  agent  of  the  corporation,  when  acting  for 
the  corporation,  within  the  scope  of  his  au- 
thority, concerning  matters  about  which  he 
is  acting  or  has  authority  to  act,  will  be  im- 
puted to  the  corporation.  But  the  knowl- 
edge must  be  shown  to  relate  to  the  busi- 
ness of  his  agency. 

1  Elliott,  Railroads,  §  226;  I  Wood,  Rail- 
roads, S  168;  Bank  of  Pittsburgh  v.  White- 
head, 36  Am.  Dec  188,  note,  10  Watts,  397; 
Farmers'  d  Citizt-ns*  Bank  v.  Payne,  25 
Conn.  444,  68  Am.  Dec.  362 ;  Wilson  v.  Mc- 
Cullough,  23  Pa.  440,  62  Am.  Dec.  347;  1 
Am.  &  Eng.  Enc.  Law,  p.  1146;  Nashville  d 
€.  R.  Co,  V.  Elliott,  1  Coldw.  611,  78  Am. 
Dec.  606;  Weisser  v.  Denison,  10  N.  Y.  68, 
61  Am.  Dec.  731. 

It  is  the  duty  of  railroad  agents  to  sell 
tickets,  contract  for  the  transportation  of 
freight,  preserve  order  about  the  depot,  re- 
ceive, receipt  for,  and  bill  goods  for  ship- 
ment, and,  in  some  instances,  to  receive  and 
transmit  messages. 

1  Wood,  Railroads,  }  165;  1  Elliott,  Rail- 
roads, I  303. 

The  passenger  conductor  manages  the 
train. 

1  Elliott,  Railroads,  §  302;  1  Wood,  Rail- 
roads, S  164. 

A  station  agent  has  no  such  authority 
over  the  company's  trains  as  will  enable  him 
to  make  a  binding  contract  for  the  carriage 
of  freight  on  a  passenger  train. 

Elkins  V,  Boston  d  M,  R.  Co.  23  N.  H.  276. 

It  is  no  part  of  his  duties  to  assign  a 
seat  to  a  passenger;  and  the  company  is 
not  bound  by  directions  given  by  a  station 
agent  to  a  passenger  to  ride  in  a  dangerous 
place. 

Little  Rock  &  Ft,  8.  R,  Co,  v.  Miles,  40 
Ark.  298,  48  Am.  Rep.  10. 

The  commission  of  a  negligent  act,  fol- 
lowed by  am  accident,  does  not  make  the 
wrongdoer  liable  for  the  resulting  injury, 
unless  the  injury  was  caused  by  the  negli- 
gent act. 

Milwaukee  d  8t.  P.  R,  Co.  v.  Kellogg,  94 
U.  8.  469,  24  L.  ed.  256;  8cheffer  v.  Washing- 
63  L.  R.  A. 


ton  City,  V.  M.dO,  8.  R.  Co.  105  U.  S.  249,26 
L.  ed.  1070;  Dame  v.  Laconia  Car  Co.  Works, 
71  N.  H.  407,  52  Atl.  864;  Fitzgerald  v.  ATew 
York  C,  rf  H,  R,  R,  Co.  154  N.  Y.  263,  48  N. 
E.  514;  Shearm.  &  Redf.  Neg.  |§  26  et  seq.; 
Thomp.  Neg.  §5  44  c*  seq.;  Hughes  v.  Cincin^ 
nati,  N.  0.  d  T.  P.  R.  Co.  91  Ky.  526,  16  S. 
W.  275;  Hughes  v.  Louisville  d  V.  R.  Co: 
23  Ky.  L.  Rep.  2288,  67  S.  W.  984;  Randall 
y,  Baltimore  d  0,  R,  Co.  109  U.  S.  478,  27 
L.  ed.  1003,  3  Sup.  Ct.  Rep.  322. 

A  common  carrier  cannot  refuse  to  accept 
for  carriage  a  person  slightly  intoxicated. 

Pittsburgh',  C,  d  8t,  L,  R,  Co.  v.  Vandyne, 
57  Ind.  576,  26  Am.  Rep.  68;  Putnam  v, 
Broadway  d  8.  Ave.  R.  Co.  55  N.  Y.  108,  14 
Am.  Rep.  190;  Milliman  v.  New  York  C.  d 
H.  R,  R.  Co.  00  N.  Y.  642. 

Kom  never  became  a  passenger;  but,  if 
he  did,  his  rights  as  such  were  forfeited 
when  he  refused  to  pay  his  fare. 

Condran  v.  Chicago,  M.  d  8t,  P.  R.  Co,  28 
L.  R.  A.  749,  14  C.  C.  A.  506,  32  U.  S.  App. 
182,  67  Fed.  522;  Thomp.  Neg.  I  2643. 

Richards,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  right  of  a  conductor  of  a  passenger 
train  to  eject  one  who  refuses  to  pay  his  fare, 
or  is  drunk  and  disorderly,  is  unquestioned, 
but  not  absolute.  It  is  subject  to  limita- 
tions. In  exercising  it,  due  regard  must  be 
had  to  the  condition  of  the  person  to  be 
ejected,  and  the  situation  in  which  he  will 
be  placed  when  ejected.  One  helpless  from 
any  cause,  and  incapable  of  taking  care  of 
himself,  must  not  be  treated  as  one  in  the 
full  possession  of  his  faculties.  In  every 
case  care  must  be  taken  to  expose  the  person 
ejected  to  no  unusual  or  unnecessary  haz- 
ard. At  the  same  time,  the  conductor  is  re- 
sponsible for  his  train,  and  it  is  not  only  his 
right,  but  may  be  his  duty,  to  eject  a  tres- 
passer or  a  drunken  and  disorderly  pas- 
senger. Obviously,  in 'doing  this,  he  must, 
to  a  large  extent,  act  upon  appearances  and 
in  the  light  of  probabilities.  All  the  law  re- 
quires is  that  he  shall  use  reasonable  care 
and  caution.  To  the  conductor,  Kom  pre- 
sented himself  as  a  young  man  under  the 
influence  of  liquor,  but  sensible  of  his  sur- 
roundings and  capable  of  controlling  his 
movements.  It  is  true,  the  conductor  was 
told  he  was  not  fit  to  travel;  but  this  was 
coupled  with  the  information  that  he  had  no 
money,  and  the  reasonable  inference  was  he 
was  not  fit  to  travel  because  he  had  no  mon- 
ey. After  it  was  reported  that  he  had 
money,  no  other  reason  being  suggested  why 
he  was  not  fit  to  travel,  the  conductor  nat- 
urally said,  "I  guess  we  will  have  to  take 
him,"  and  the  train  was  started.  Immedi- 
ately the  episode  occurred  which  resulted  in 
Korn's  ejection  from  the  train.    Having  dis- 
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played  his  money  when  the  train  was  at  the 
station,  he  refused,  with  an  oath,  to  pay  his 
fare,  or  say  where  he  wanted  to  go,  after  the 
train  got  under  way.  So  the  train  was 
stopped,  and  he  was  put  off.  There  was 
nothing  about  him  at  this  time  to  indicate 
that  he  was  helpless  and  unfit  to  take  care 
of  himself.  He  had  insisted  on  getting  on 
the  train,  and  succeeded,  despite  the  plan  of 
the  station  agent  to  take  him  to  Ports- 
mouth ;  he  had  walked  up  and  down  the  aisle 
of  the  car;  he  had  shown  his  money,  with  a 
boast,  when  told  he  had  none;  and  finally, 
when  put  off  for  refusing  to  pay  his  fare,  he 
went  without  resistance,  saying,  "I  might 
as  well  get  off  here  as  any  place,  for  I  am 
going  to  hell  anyhow."  None  of  these  things 
indicated  incapacity  of  either  mind  or  body, 
but  rather  the  reverse.  He  was  boastful, 
rude,  and  reckless,  as  drunken  men  frequent- 
ly are;  but  he  seemed  to  know  what  he  was 
about)  and  to  be  able  to  do  what  he  desired. 

It  is  to  be  observed,  moreover,  that  the 
conductor  did  not  have  presented  to  him  the 
case  of  a  passenger  bound  for  a  known  sta- 
tion. Korn  had  no  destination,  and,  when 
the  conductor  asked  him  where  he  was  go- 
ing, replied,  "None  of  your  d — d  business." 
Under  these  circumstances,  with  the  train 
just  started,  and  the  knowledge  that  there 
were  persons  at  the  station  who  had  tried  to 
keep  Korn  there,  the  apparently  proper  and 
prudent  thing  was  to  stop  the  train  at  once 
and  put  him  off.  And  this  was  done.  He 
was  put  off  300  yards  from  the  station,  with- 
in its  yard  limits,  in  the  outskirts  of  the 
village  of  Springville,  about  7  o'clock  at 
night,  with  two  lighted  houses  not  50  feet 
away,  and  within  easy  call.  The  conductor 
must  have  believed,  as  he  stated  to  a  pas- 
senger, that  he  wa«  leaving  him  "not  far 
from  friends."  The  next  morning  the  yoimg 
man  was  found  dead  not  more  than  25  feet 
from  the  track  at  the  place  he  was  put  off 
the  train.  He  was  lying  on  his  back  in  a 
natural  position,  his  hat  folded  imder  his 
head.  A  bottle  with  a  liquor  containing  al- 
cohol and  a  dram  bottle  half  full  of  co- 
caine were  found  upon  his  person.  One 
physician  thought  he  had  died  from  ex- 
posure; another  from  cocaine  poisoning. 
Whatever  the  cause  of  death,  it  was  plain 
he  had  invited  its  coming,  and  silently 
awaited  its  work.  There  were  lighted  houses 
in  sight,  but  he  started  for  none  of  them. 
There  were  people  near,  but  he  called  to  none 
of  them.  When  he  stepped  off  the  train  say- 
ing, "I  might  as  well  get  off  here  as  any 
place,  for  I  am  going  to  hell  anyhow,"  his 
last  trip  here  had  ended,  and  he  was  evident- 
ly contemplating  a  longer  journey. 

We  think  the  conductor  was  justified  in 
ejecting  Kom,  under  the  circumstances;  but, 
if  his  net  was  wrong,  we  fail  to  see  any  con- 
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section  between  it  and  Kom's  death.  Korn 
was  not  put  off  in  a  dangerous  plaee^  nor  at 
a  dangerous  time,  nor  under  duigerous  cir- 
cumstances. His  death  was  not  occasioned 
by  any  danger  which  the  conductor  could 
have  foreseen.  The  only  danger  to  which 
the  ejection  could  expose  Korn  was  the 
danger  of  being  able  to  do  what  he  desired; 
and  he  would  have  been  exposed  to  this 
danger  if  he  had  been  put  off  at  the  next  sta- 
tion, or  if  he  had  never  got  on  the  train  at 
aU. 

But  it  is  insisted  that,  in  point  of  fact, 
Kom  was  helpless  through  the  use  of  co- 
caine, and  that  the  station  agent  was  aware 
of  this,  and  that  his  knowledge  must  be  im- 
puted to  the  company,  although  not  commu- 
nicated to  the  conductor.  It  does  not  ap- 
pear from  the  record  that  the  station  agent 
was  fully  advised  as  to  Kom's  condition,  and 
the  cause  of  it.  .  The  young  man  was  appar- 
ently in  a  drunken  stupor  much  of  the  after- 
noon, but,  revived  by  the  fresh  air,  he  threw 
off  the  stupor  upon  the  arrival  of  the  train, 
and  resumed  control  of  himself.  He  refused 
to  return  to  Portsmouth,  and  insisted  on  tak- 
ing the  train.  Then  the  agent  dropped  the 
attempt  to  control  him,  and  returned  to 
Portsmouth.  As  a  matter  of  humanity,  he 
had  done  what  he  thought  be  could.  He  was 
under  no  obligation  to  arrest  Kom  and  place 
him  under  detention.  The  circumstances 
would  hardly  have  justified  such  action  on 
his  part.  But  if  the  agent  did  know  Kom's 
condition,  such  knowledge  cannot  be  imputed 
to  the  company,  because  it  was  not  his  duty 
either  to  pass  upon  Kom's  fitness  to  travel, 
or  to  lay  before  the  conductor  information 
on  that  point.  The  knowledge  of  the  agent 
to  be  imputed  to  the  company  must  affect 
some  matter  lying  within  the  scope  of  the 
agent's  authority.  It  must  be  a  part  of  the 
agent's  duty  either  to  act  upon  the  informa- 
tion himself,  or  lay  it  before  others  for  ac- 
tion. Information  thus  received  by  the 
agent  is  imputed  to  the  company  because  the 
company  is  presumed  to  be  present,  acting 
in  the  very  matter  to  which  the  information 
relates.  Mechem,  Agency,  S  725;  Story, 
Agency,  §  140;  Waynesville  Nat.  Bank  v. 
Irons,  8  Fed.  1 ;  Cougar  v.  Chicago  A  y.  W. 
R,  Co,  24  Wis.  157,  1  Am.  Rep.  164.  Now, 
it  was  not  the  station  agent's,  but  the  con- 
ductor's business  to  decide  whether  Korn 
should  be  permitted  to  enter  the  train  and 
remain  on  it,  or  should  be  rejected  or  sub- 
sequently expelled.  Moreover,  if  the  sta- 
tion agent  had  told  the  conductor  all  he 
knew  about  Korn,  the  conductor  would  still, 
in  our  opinion,  have  been  justified  in  receiv- 
ing him  as  a  passenger,  and  in  subsequently 
ejecting  him  upon  his  refusal  to  tell  where 
he  was  going  and  to  pay  his  fare.  The  con- 
ductor   necessarily    assumed,    when    Kom 
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boarded  the  train  and  showed  his  money, 
that  he  had  a  place  of  destination,  and  that 
he  would  pay  his  fare.  There  was  nothing 
in  Kom's  condition  or  conduct  which  would 
have  made  it  wrong  for  the  conductor  to  re- 
ceive him  and  carry  him  as  a  passenger. 
That  he  had  no  destination  and  would  pay 
no  fare  was  not  known  and  could  not  be  an- 


ticipated by  the  conductor.  The  conductor 
therefore  did  right  in  receiving  him  as  a  pas- 
senger, and,  for  the  reasons  we  have  given 
above,  did  not  do  wrong  in  ejecting  him  when 
he  acted  as  he  did. 

Agreeing  with  the  trial  judge  that  there 
was  a  failure  of  proof  upon  essential  points, 
iJie  judgment  of  the  court  helow  is  affirmed. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


STATE  of  West  Virginia 

t;. 

Bert  FAUDRE,  Plff.  in  Err. 


( W.  Va.. 


.) 


•!•  The  state  of  Ohio  has  riff  lit  to  es- 
tablish ferries  on  the  Ohio  side  of  the  Ohio 
river,  and  to  flz  their  charges  for  ferriage 
over  that  river  from  Ohio  to  West  Virginia. 

S.  'West  Virginia  cannot  punish  one 
i^rho  acts  under  a  ferry  franchise 
given  by  the  state  of  Ohio  to  operate  a  ferry 
from  its  side  of  the  Ohio  river  over  that 
river,  for  charging  one  coming  from  Ohio 
more  than  is  allowed  by  West  Vlrghiia  law 
for  ferriage  over  that  river. 

(November  14,  1903.) 

ERROR  to  the  Circuit  Court  for  Mason 
County  to  review  a  judgment  convicting 
defendant  of  making  an  illegal  charge  for 
ferriage.    Reversed, 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  R.  Howard  for  plaintiff  in  error. 
Mr.  Romeo  H.  Freer,  Attorney  General, 
for  the  State. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

Bert  Faudre  was  indicted  in  the  circuit 
court  of  Mason  county  for  charging  C.  £. 
Winger  10  cents  for  ferriage  of  himself  from 
Gailipolis,  in  the  state  of  Ohio,  over  the  Ohio 
river,  to  the  West  Virginia  side,  contrary  to 
the  order  of  the  county  court  of  Mason  coun- 
ty fixing  5  cents  as  the  charge.  The  case 
was  tried  by  the  court  in  lieu  of  a  jury,  and 
the  court  foimd  Faudre  guilty,  and  fined  him 
$10.  As  I  understand  the  evidence,  the  de- 
fendant was  operating  the  ferry  under  a 
ferry  franchise  conferred  by  the  Virginia 
legislature  in  1796,  and  re-enacted  in  1810. 
He  justified  this  charge  under  an  ordinance  of 
Gallipolis  establishing  a  ferry  "from  the  end 
of  Court  street,"  in  that  city,  "across  the 

•Headnotes  by  Branxo:^,  J. 


Note. — As  to  establishment,  regalatlon,  and 
protection  of  ferries,  including  ferries  over  riv- 
er between  two  states,  see  also  note  to  Sisters- 
vllle  Ferry  Co.  v.  Eussell,  59  L.  E.  A.  518. 
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Ohio  river  to  the  Virginia  shore,"  and  a  li- 
cense from  the  city  to  operate  the  ferry ;  the 
ordinance  allowing  the  10  cents  charge,  he 
operating  under  this  license  also. 

The  Ohio  is  a  great,  navigable  river  di- 
viding the  states  of  Ohio  and  West  Virginia, 
a  public  highway  open  to  all.  Unless  an  ex- 
ception to  the  general  rule,  we  must  apply 
the  general  rule,  which  is  that  "a  state  has 
the  right  to  grant  the  exclusive  right  to  ferry 
from  its  shores  across  a  navigable  river  be- 
tween two  states."  12  Am.  ft  Eng.  Ene. 
Law,  2d  ed.  p.  1091;  Cooley,  Const.  Lim. 
731.  "In  the  case  of  boundary  rivers,  like 
the  Mississippi,  a  ferry  franchise  conferred 
by  a  single  state  is  valid  without  the  concur- 
rent sanction,  either  of  Congress,  or  of  the 
state  upon  the  opposite  side  of  the  river,  or 
the  right  of  landing  beyond  the  limits  of  the 
state  by  which  the  grant  is  made."  Gould, 
Waters,  fi  35;  Conway  y.  Taylor,  1  Black, 
603,  17  L.  ed.  191;  Gear  v.  BuUerdick,  34  111. 
74.  To  say  that  a  state  has  not  this  right 
to  give  its  people  facility  of  departure  would 
detract  from  its  sovereignty,  and  be  of  great 
detriment.  A  ferry  need  not  own  land  on 
both  sides.  Conway  v.  Taylor,  1  Black,  603, 
17  L.  ed.  191.  The  point  of  departure  is  the 
seat,  the  base,  the  home,  of  the  ferry.  £fi«- 
tereville  Ferry  Co.  v.  Russell,  52  W.  Va.  356, 
59  L.  R.  A.  513,  43  S.  E.  107.  "A  ferry  is  in 
respect  of  the  landing  place,  and  not  of  the 
water.  The  water  may  be  to  one ;  the  ferry 
to  another."  13  Vin.  Abr.  208  A;  Conway 
V.  Taylor,  1  Black,  603, 17  L.  ed.  191.  Thus, 
as  the  Ohio  ferry  had  a  foothold  presumably 
on  the  end  of  Court  street,  Gallipolis,  it  was 
a  lawful  ferry.  Under  this  rule  no  state  can 
prohibit  another  from  granting  a  ferry 
right.  Under  its  franchise  the  boat  can  de- 
part, and.  the  stream  being  a  highway,  it 
can  navigate  its  waters,  and  it  can  land  on 
the  opposite  shore,  and  cannot  be  prevented 
by  the  state  on  the  opposite  shore.  It  can- 
not land  on  private  property  without  con- 
sent, but  it  has  right  to  land  at  a  public 
wharf,  paying  reasonable  wharfage.  In  car- 
rying persons  and  property  it  is  engaged  in 
interstate  commerce,  and  its  landing  could 
not  be  prohibited  or  taxed,  though  it  may  be 
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made  to  pay  wharfage.  The  landing  is  a 
necessary  part  of  the  act.  Oloucester  Ferry 
Co,  V.  Pennsylvaniay  114  U.  S.  196,  29  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Cannon  v.  New  Orleans,  20  Wall.  577, 
22  L.  ed.  417 ;  Newport  v.  Taylor,  16  B.  Mon. 
784;  Parkcraburg  d  0.  River  Tramp.  Co,  v. 
Parkerahurg,  107  U.  S.  691,  27  L.  ed.  684,  2 
Sup.  Ct.  Rep.  732.  The  right  to  have  a  ferry 
includes  the  right  to  land.  The  right  to 
land  is  incidental  to  the  right  to  navigate  a 
public  river.  It  is  said  that  "the  grant  of 
a  ferry  franchise  across  a  river  between  two 
states  of  independent  jurisdiction  gives  only 
the  right  to  ferry  from  the  shore  of  the  state 
or  jurisdiction  granting  the  franchise."  12 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1902;  Weld 
V.  Chapman,  2  Iowa,  524;  Gear  v.  Buller- 
dick,  34  111.  74. 

But  it  is  said  that  these  principles  apply 
only  where  the  boundary  of  the  opposite 
states  is  the  middle  of  the  river,  giving  each 
state  indisputable  jurisdiction  over  the 
shore  and  half  the  river,  and  that  such  is 
not  the  case  with  the  Ohio  river,  for  the  rea- 
son that  when  Virginia  granted  to  the  Union 
the  Northwest  Territory  her  grant  conveyed 
the  territory  "situate,  lying,  and  being  to 
the  northwest  of  the  river  Ohio."  Great  dif- 
ference of  opinion  has  been  expressed  as  to 
whether  this  reserved  to  Virginia  jurisdic- 
tion to  low  or  high  water  mark  on  the  west 
side  of  the  Ohio.  In  State  v.  Plants,  26  W. 
Va.  119,  52  Am.  Rep.  211,  it  was  held  that 
"the  jurisdiction  of  West  Virginia  is  co- 
extensive with  the  water  of  the  Ohio  river 
while  confined  within  its  banks."  In  Ravens- 
wood  V.  Fleming,  22  W.  Va.  62,  46  Am.  Rep. 
485,  it  was  held  that  "the  bed,  banks,  and 
shores  of  the  Ohio  river  are  held  by  the  state 
in  trust  for  the  public."  This  would  give 
West  Virginia  title  to  the  top  of  the  bank  on 
the  Ohio  side.  Tlie  first  Constitution  of  this 
state  claims  the  state's  jurisdiction  to  in- 
clude **so  much  of  the  bed,  banks,  and  shores 
of  the  Ohio  river  as  was  heretofore  appor- 
tioned to  the  state  of  Virginia;"  whilst  the 
second  declared  without  reserve  that  the 
state  "includes  the  bed,  bank,  and  shores  of 
the  Ohio  river."  But,  of  course,  we  have  no 
more  than  Virginia  had.  Nor  could  the  Con- 
stitution confer  greater  title  than  in  law  ex- 
isted. In  Pt,  Pleasant  Bridge  Co.  v.  Pt. 
Pleasant,  32  W.  Va.  331,  9  S.  E.  231,  I  ex- 
pressed the  opinion  that  our  territory  ex- 
tended to  the  low-water  mark.  I  cited  Gar- 
ner's Ca^e,  3  Gratt.  655,  in  support  of  this 
statement.  In  that  case  fourteen  Virginia 
judges  sitting  in  the  general  court  were 
greatly  divided,  and  delivered  exhaustive 
opinions,  the  decision  by  the  majority  hold- 
ing, in  effect,  that  low-water  mark  was  Vir- 
ginia's western  line.  The  actual  decision 
imports  that.  So  the  Supreme  Court  of  the 
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United  States  has  several  times  held.  Band- 
ly  V.  Anthony,  5  Wheat.  374,  5  L.  ed.  113, 
the  great  Chief  Justice  Marshall,  a  Virginian, 
delivering  the  opinion.  In  Indiana  v.  Ken- 
fuoky,  136  U.  S.  479,  34  L.  ed.  329,  10  Sup. 
Ct.  Rep.  1051,  and  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  692,  612,  43  L.  ed.  823, 
830, 19  Sup.  Ct.  Rep.  553,  it  was  again  so  held. 
These  case^  involved  the  boundary  line  of 
Kentucky;  but,  as  Kentucky  was  formed 
from  Virginia  after  the  grant  of  the  North- 
west Territory,  she  has  the  same  western 
boundary,  and  these  decisions  apply.  Ken- 
tucky has  uniformly  held  the  low-water 
mark.  MoFall  v.  Com.  2  Met  (Ky.)  394, 
396.  Indian jA  likewise.  Carlisle  v.  State, 
32  Ind.  55.  Ohio  holds  that  her  territory  ex- 
tends at  least  to  low  water,  if  not  to  the 
middle.  Booth  v.  Shepherd,  8  Ohio  St.  243. 
The  chief  argument  for  the  line  of  the  top 
of  the  bank  on  the  Ohio  side  is  the  defini- 
tion of  a  river.  "A  river  is  a  running  stream 
of  water  pent  in  on  either  side  by  banks, 
shores,  or  walls."  "A  fresh-water  river, 
like  a  tidal  river,  is  composed  of  the  alteus, 
or  bed,  and  the  water,  but  it  has  banks  in- 
stead of  shores.  Th«  banks  are  the  eleva- 
tions of  land  which  confine  the  waters  in 
their  natural  channel  when  they  rise  the 
highest  and  do  not  overflow  the  banks;  and 
in  that  condition  of  the  water  the  banks  and 
the  soil  which  is  permanently  submerge 
form  the  bed  of  the  river."  Gould,  Waters, 
§§41,  45.  For  the  other  side  it  may  be  said 
that  to  confine  Ohio  to  the  top  of  the  bank 
would  deprive  her  of  necessary  state  powers, 
such  as  the  erection  of  wharves  and  other 
facilities,  as  well  as  police  control  of  her  bor- 
der, and  refuse  to  her  necessary  state  power, 
and  detract  from  her  sovereignty.  As  will 
be  seen  in  Handly  v.  Anthony,  5  Wheat.  374, 
5  L.  ed.  113,  Chief  Justice  Marshall  was  in- 
fluenced by  considerations  of  great  incon- 
venience to  the  new  states  that  were  to  be 
formed  out  of  this  cession  by  Virginia.  Vir- 
ginia, by  act  of  January  2, 1781  (10  Hen.  St 
564),  made  it  a  condition  of  her  grant  that 
new  states  should  be  formed  out  of  the  terri- 
tory granted,  and  it  cannot  be  readily  sup- 
posed that  she  intended  to  deprive  such  new 
states  of  the  usual  powers  of  states  bound- 
ing on  public  rivers,  and  cramp  their  facul- 
ties by  stopping  their  jurisdiction  at  the  top 
of  the  river  bank.  It  does  seem  to  me  that 
as  the  Constitution  of  the  Union  gives  to  the 
national  Supreme  Court  jurisdiction  in  con- 
troversies between  states,  and  its  decision 
must  be  final,  the  rulings  of  that  court  must 
be  accepted  as  law.  That  court  has  exclusire 
jurisdiction  touching  boundary  between 
states.  Virginia  v.  West  Virginia,  11  Wall. 
39,  20  L.  ed.  67.  I  shall  not  pursue  this 
question,  as  I  know  that  I  can  shed  no  more 
light  upon  it  additional  to  that  reflected  b^ 
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the  great  arguments  in  the  cases  cited.  If 
the  low-water  line  be  the  line,  there  can  be 
no  question  that  Ohio  has  the  right  to  estab- 
lish ferries  on  her  shore  and  to  fix  rates 
from  the  Ohio  to  the  West  Virginia  shore. 
We  do  not  say  that  greater  charge  could  or 
could  not  be  made  from  the  West  Virginia 
shore  to  the  Ohio  shore,  as  it  is  not  involved. 

But  we  are  not  driven  to  say,  as  decision, 
whether  State  v.  Plants  is  sound  law.  We 
can  decide  this  case  on  another  ground. 
After  Virginia  made  the  deed  ceding  to  the 
Kepublic  the  Northwest  Territory,  Congress 
passed  the  celebrated  historic  ordinance  for 
tho  government  of  the  territory  "northwest 
of  the  river  Ohio,"  providing  that  "the  navi- 
gable waters  leading  into  the  Mississippi  and 
St.  Lawrence,  and  the  carrying  places  be- 
tween the  same,  sball  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants 
of  the  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  states 
that  may  be  admitted  into  the  Confederacy, 
without  any  tax,  duty,  or  impost  therefor." 
Virginia,  by  act  December  30,  1788  (12  Hen. 
St.  780),  referred  to  this  ordinance,  and  de- 
clared that  "the  aforerecited  article  of  com-. 
pact  between  the  original  states  and  the  peo- 
ple and  states  in  the  territory  of  the  Ohio 
river  be,  and  the  same  are  hereby,  ratified 
and  confirmed,  anything  to  the  contrary  in 
the  deed  of  cession  of  the  territory  by  this 
commonwealth  to  the  United  States  notwith- 
standing." If  otherwise  before,  would  not 
this  act  accord  to  Ohio  full  use  of  the  Ohio 
river  in  such  modes  as  rivers  are  commonly 
used,  among  them  the  power  to  establish  and 
regulate  ferries  having  their  seats  on  the 
Ohio  side  f  That  is  not  all.  In  the  Virginia 
act  providing  for  the  formation  of  Kentucky 
it  is  declared  "that  the  use  and  navigation 
of  the  river  Ohio,  so  far  as  the  territory  of 
the  proposed  state,  or  the  territory  which 
shall  remain  within  the  limits  of  this  com- 
monwealth, lies  thereon,  shall  be  free  and 
common  to  the  citizens  of  the  United  States ; 
and  the  respective  jurisdiction  of  this  com- 
monwealth and  of  the  proposed  state,  on  the 
river  as  aforesaid,  shall  be  concurrent  only 
with  the  states  which  may  possess  the  op- 
posite shores  of  the  said  river." 

How  far  does  the  concurrence  of  jurisdic- 
tion of  West  Virginia  and  Ohio  go?  What 
is  meant  by  it?  It  is  only  necessary  and 
proper  in  this  case  to  say  that  it  goes  far 
enough  to  give  Ohio  power  on  her  shore, 
whatever  the  line  under  the  deed,  to  author- 
ize a  ferry  and  govern  it  by  regulations. 
This  concurrence  of  rightful  jurisdiction 
over  the  Ohio  would  seem  to  give  ferries  on 
the  Ohio  side  right  to  carry  both  ways,  and 
charge  according  to  Ohio  law.  This  com- 
pact of  Virginia,  on  which  Kentucky  was  ad- 
mitted by  Congress  into  the  Union,  has  been 
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held  to  be  national  law  by  the  Supreme 
Court.  Pennsylvania  v.  Wheeling  d  B, 
Bridge  Co.  13  How.  519,  14  L.  ed.  249;  Hen- 
derson Bridge  Co,  v.  Henderson,  173  U.  S. 
610,  43  L.  ed.  823,  19  Sup.  Ct.  Rep.  663.  I 
find  that  in  Arnold  v.  Shields,  6  Dana,  22, 
30  Am.  Dec.  669,  and  in  "Newport  v.  Taylor, 
16  B.  Mou.  787,  it  is  said  of  this  compact: 
"Jurisdiction  unqualified  being,  as  it  is,  the 
sovereign  authority  to  make,  decide  on,  and 
execute  laws,  a  concurrence  of  jurisdiction 
therefore  must  entitle  Indiana  to  as  much 
power — ^legislative,  judicial,  and  executive — 
as  that  possessed  by  Kentucky  over  so  much 
of  the  Ohio  river  as  flows  between  them ;  and 
consequently  neither  of  them  can,  consistent- 
ly with  the  compact,  exercise  any  authority 
over  their  common  river,  so  as  to  destroy, 
impair,  or  obstruct  the  concurrent  rights  of 
the  other." 

The  word  "jurisdiction,"  as  here  used, 
must  be  wide.  Why  should  it  be  confined  to 
any  one  of  the  three  agencies  of  jurisdic- 
tion,— legislative,  executive,  or  judicial?  In 
J.  8.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.  72  Wis.  62,  7  Am.  St^  Rep.  837,  38  N.  W. 
629»this  "concurrent  jurisdiction"  under  said 
congressional  provision  is  discussed,  and  it 
is  given  broad  construction,  in  holding  that 
one  state  may  under  it  allow  a  boom  hinder- 
ing navigation  on  the  other  side.  It  may  be 
doubted  whether  that  is  such  an  exercise  of 
power  as  is  lawful,  because  permanently  af- 
fecting the  right  of  the  other  state.  "The 
state  of  Indiana  possesses  concurrent  juris- 
diction with  the  state  of  Kentucky  [for  the 
enforcement  of  civil  and  criminal  law]  on 
the  Ohio  river,  where  the  two  states  possess 
the  opposite  shores."  Sherlock  v.  Ailing, 
44  Ind.  184.  The  court  said  Indiana's  legis- 
lation covered  the  river.  It  is  only  necessary 
for  us  to  say  now  that  Ohio  had  power  to  au- 
thorize a  ferry  and  fix  a  charge  for  a  person 
coming  from  its  shore.  The  dividing  line  is 
one  thing;  concurrent  jurisdiction  is  an- 
other thing.  Kentucky,  though  having  the 
same  line  as  West  Virginia,  has  always  con- 
ceded to  states  on  the  Ohio  opposite  the  right 
to  establish  and  regulate  ferries,  and  has 
held  that  her  laws  do  not  apply  to  them. 
Setcport  V,  Taylor,  16  B.  Mon.  699;  Reeves 
V.  Little,  7  Bush,  469.  See  Gear  v.  Buller- 
(lick,  34  111.  74.  How  can  our  law  govern  a 
ferry  created  by  Ohio? 

After  arriving  to  this  point,  pursuing  the 
matter  of  concurrent  jurisdiction  accorded 
states  on  the  west  of  the  Ohio,  by  Virginia, 
I  find  that  Congress,  in  admitting  Illinois, 
provided  that  its  western  line  should  be  the 
middle  cf  the  Mississippi  river,  and  that 
"said  state  shall  have  concurrent  jurisdic- 
tion ...  on  the  Mississippi  river  with 
any  state  or  states  to  be  formed  west  there- 
of."    In  Wiggins  Ferry  Co.  v.  Reddig,  24  111. 
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App.  260,  it  was  held  that  ''neither  Illinois 
nor  Missouri  can  exercise  exclusive  jurisdic- 
tion over  any  part  of  the  Mississippi,  nor  is 
either  confined  in  the  exercise  of  its  own 
jurisdiction  to  the  middle  thereof.  The  two 
states  exerciso  concurrent  jurisdiction  on  the 
river  for  all  judicial  purposes."  In  matters 
to  which  this  concurrence  applies,  the  state 
which  first  assumes,  retains  jurisdiction  of 
a  matter  to  the  exclusion  of  the  other.  In 
State  V.  Mullen,  35  Iowa,  199,  the  court  in- 
terpreted this  concurrence  to  give  Iowa  pow- 
er to  try  a  crime  done  on  a  boat  near  the  Il- 
linois shore.  But  the  same  court,  in  Buck 
Y.  EllenhoU,  84  Iowa,  394,  15  L.  R.  A.  187, 
51  N.  W.  22,  denied  power  in  the  state  to 
abate  a  nuisance  on  an  island  east  of  the 
middle  line,  saying  it  was  not  on  the  river. 
But  it  is  said  in  all  matters  touching  com- 
merce on  the  river  the  state  had  concurrent 
jurisdiction  over  the  whole  river.  As  shown 
above,  a  ferryboat  is  an  instrument  of  com- 
merce and  interstate  commerce.  Where  two 
states  bound  on  a  river  there  is  concurrence 
over  the  whole  stream  without  compact. 
Aitoheson  v.  Endleaa  Chain  Dredge,  40  Fed. 
253;  16  Am.  &  Eng.  Enc.  Law,  p.  258.  By  rea^- 
Bon  of  this  concurrent  jurisdiction,  regard- 
less of  the  line,  the  decision  that  Plants  was 
guilty  in  State  v.  Plants,  25  W.  Va.  119,  52 
Am.  Rep.  211,  was  right,  as  he  sold  liquor  on 
a  boat  lying  in  the  water  of  the  Ohio. 

It  is  immaterial  that  the  charge  was  col- 
lected from  Winger  after  leaving  the  Ohio 
side. 

The  fact  that  the  Virginia  franchise  au- 
thorized ferriage  both  ways  would  not 
derogate  from  the  right  of  Ohio  to  establish 
a  ferry. 

If  it  would  change  the  result  that  the  de- 
fendant was  acting  under  the  Virginia  fran- 
chise before  he  got  the  Ohio  license,  it  does 
not  appear  which  he  accepted  first. 

After  further  examination  of  the  question 
involved  in  this  case,  I  find  it  settled  by  the 
decision  of  the  Supreme  Court  of  the  United 
States,  as  also  by  the  Kentucky  supreme 
court,  in  Conway  v.  Taylor,  1  Black,  603,  17 
L.  ed.  191.  A  Kentucky  ferry  sought  an  in- 
junction against  an  Ohio  ferry  to  prevent  its 
ferriage  both  ways  over  the  Ohio  river, 
claiming  exclusive  right  to  do  so  under  the 
Kentucky  ferry  grant.  The  lower  state  court 
awarded  a  total  injunction,  thus  forbidding 
the  Ohio  ferry  from  ferrying  either  from 
Kentucky  to  Ohio  or  from  Ohio  to  Kentucky. 
The  Kentucky  supreme  court  reversed  this 
decree,  and  modified  the  decree  of  the  lower 
court  by  limiting  the  injunction  so  as  to  pre- 
vent the  Ohio  ferry  only  from  ferrying  from 
Kentucky  to  Ohio.  It  thus  recognized  the 
full  right  of  the  Ohio  ferry  to  ferry  from 
Ohio  to  Kentucky.  It  conceded  the  right  to 
ferry  if  "authorized  to  transport  from  the' 
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Ohio  shore  from  a  ferry  established  on  that 
side  under  the  laws  of  that  state,"  but  held 
that  the  Kentucky  grant  gave  exclusive  right 
to  ferry  from  the  Kentucky  shore.  See  p. 
628,  1  Black,  p.  201,  17  L.  ed.  The  Supreme 
Court  of  the  United  States  affirmed  this  de- 
cision, conceding  as  beyond  dispute  the  right 
of  Ohio  to  establish  a  ferry  upon  its  soil,  say- 
ing that  "the  concurrent  action  of  the  two 
states  is  not  necessary  to  the  grant  of  a  ferry 
franchise  on  a  river  that  divides  them.  A 
ferry  is  in  respect  to  the  landing,  not  to  the 
water.  The  water  may  be  to  one;  and  the 
ferry  to  another."  Here  the  water  is  a  pub- 
lic navigable  way,  and  who  disputes  Ohio's 
right  to  the  bank  of  the  river?  Owning  the 
bank,  she  may  attach  a  ferry  to  it.  The  Fed- 
eral Supreme  Court  further  said,  in  speaking 
of  the  Kentucky  law  and  decision:  "The 
franchise  is  confined  to  the  transit  from  the 
shore  of  the  state.  The  same  rights  which 
she  claims  for  herself  she  concedes  to  others. 
She  has  thrown  no  obstacles  in  the  way  of 
the  transit  from  the  states  lying  upon  the 
other  side  of  the  Ohio  and  Mississippi.  She 
has  left  that  to  be  wholly  r^ulated  by  their 
ferry  laws.  We  have  heard  of  no  hostile  leg- 
islation and  of  no  complaints  by  any  of  those 
states.  It  was  shown  in  argument  at  bar 
that  similar  laws  exist  in  most,  if  not  all, 
the  states  bordering  upon  those  streams. 
They  exist  in  other  states  of  the  Union 
bounded  by  navigable  waters."  In  this  ex- 
tract, and  in  the  whole  opinion,  the  Supreme 
Court  concedes  and  recognizes  the  right  of 
Ohio  to  establish  and  regulate  ferries  on  its 
bank  of  the  Ohio.  The  Kentucky  court, 
though  it  had  statutes  prohibiting,  apparent- 
ly, any  ferriage  from  the  Ohio  shore  except 
under  a  Kentucky  franchise,  refused  to  ap- 
ply those  acts  to  an  Ohio  ferry,  and  so  did 
the  national  Supreme  Court.  How  could  it 
be  otherwise  considered  alone  under  the  com- 
pact made  by  Virginia  upon  the  admission 
of  Kentucky  into  the  Union?  1  Rev.  Code 
1819,  p.  59.  That  compact  makes  the  Ohio 
a  public  highway,  and  gives  concurrent  juris- 
diction over  it  to  all  states  bordering  on  it, 
and  deprived  Virginia  of  exclusive  jurisdic- 
tion over  it.  Wheeling  Bridge  Case,  13 
How.  618,  14  L.  ed.  249.  Yet  in  this  case 
Faudre  was  fined  for  charging  a  passenger 
going  from  Ohio  to  West  Virginia,  not  from 
West  Virginia  to  Ohio. 

The  decisions  cited  above  were  based  on 
the  compact  between  Virginia  and  Kentucky, 
but  when  wo  consider  the  later  Virginia  act 
(Code  1849,  chap.  1,  §  2)  it  is  still  plainer. 
Virginia  thereby  again  ratified  that  compact 
by  asserting  jurisdiction  for  herself,  "sub- 
ject, however,  to  the  provisions  contained  in 
the  articles  of  compact  between  Virginia  and 
Kentucky  hereinafter  mentioned."  See  %  6. 
Our  Code  claims  for  this  state  jurisdiction 
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over  the  Ohio  "where  there  is  no  statute  or 
compact  to  the  contrary."  Chap.  1,  §  2, 
Code  1899.  This  recognizes  the  concurrent 
jurisdiction  conceded  by  that  compact.  Un- 
der such  concurrent  jurisdiction  granted  by 
Virginia,  it  would  seem  to  me  that  Ohio 
could  grant  a  ferry  valid  to  carry  from  both 
sides  of  the  Ohio;  but  that  is  only  a  sugges- 
tion of  my  own,  and  not  involved  in  the  case. 
^It  has  been  remarked  that  this  doctrine 
would  enable  Ohio  to  ruin  every  West  Vir- 
ginia ferry.  What  of  it?  We  cannot  help 
it.  It  is  the  result  of  lawful  competition  in 
business  under  authority  of  law.  It  would 
redound  to  the  public  interest  in  cheapness 
of  ferriage.  West  Virginia  Transp.  Co,  v. 
Standard  Oil  Co.  60  W.  Va.  611,  66  L.  R.  A. 
804,  88  Am.  St.  Kep.  896,  40  S.  E.  691.  In 
Cross  V.  Hopkins,  6  W.  Va.  323,  the  validity 
of  a  ferry  grant  by  Ohio  is  recognized, 
though  the -subject  is  not  discussed.  "And 
in  the  case  of  boundary  rivers  like  the  Mis- 
sissippi a  ferry  franchise  conferred  by  a  sin- 
gle state  is  valid  without  the  concurrent 
sanction  either  of  Congress  or  of  the  state 
[which  bounds]  upon  the  opposite  side  of 
the  river,  or  the  right  of  landing  beyond  the 
limits  of  the  state  by  which  the  grant  is 
made."  Gould,  Waters,  §  35.  I  think  the 
case  of  Memphis  v.  Overton,  3  Yerg.  387, 
sustains  the  foregoing  view.  See  Neicport  v. 
Taylor,  16  B.  Mon.  784,  787.  In  McFall  v. 
Com.  2  Met.  (Ky.)  394,  a  man  was  fined  for 
celebrating  marriage  on  a  boat  on  the  Ohio ; 
but  the  court  conceded  that  if  Ohio  had 
passed  a  law  to  authorize  the  minister  to 
marry,  and  had  thus  exercised  concurrent 
jurisdiction  with  Kentucky,  there  could  be 
no  conviction.  Under  these  principles  West 
Virginia  ferry  rates  apply  only  to  West  Vir- 
ginia ferry  franchises,  and  Faudre  was  not 
subject  to  them. 

Having  taken  up  this  case  again,  I  have 
just  noticed  that  in  Garner's  Case,  3  Gratt. 
655,  Judge  Johnston  said:  "I  conclude, 
therefore,  that  Virginia  has  exclusive  juris- 
diction to  low  water  on  this  side  of  the  river, 
and  Ohio  has  exclusive  jurisdiction  on  the 
other,  while  over  the  main  permanent  river 
they  both  possess  concurrent  jurisdiction; 
the  ultimate  property  in  the  whole  river  to 
low- water  mark  on  the  Ohio  side  remaining 
in  Virginia."  Here  is  properly  conceded 
concurrent  jurisdiction.  The  soil  on  which 
the  river  runs  is  West  Virginia  soil  to  low- 
water  mark  on  the  Ohio  side,  but  the  water 
flowins;  over  it  is  subject  to  concurrent  juris- 
diction of  both  states  for  certain  purposes. 
It  is  this  concurrent  jurisdiction  that  rule? 
this  case.  Above  1  have  stated  what  it 
means.  I  add  other  authorities.  Concur- 
rent is  "running  together;  having  the  samr 
authority.  Thus,  we  say  .  .  .  such  and 
such  courts  have  concurrent  jurisdictions, — 
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that  is,  each  has  the  same  jurisdiction." 
Bouvier,  Law  Diet.  "By  conferring  'concur- 
rent jurisdiction'  Congress  intended  to  de- 
clare .  .  .  that  transactions  occurring 
anywhere  on  that  river  between  the  two 
states  might  lawfully  be  dealt  with  by  the 
courts  of  either  according  to  its  laws.  Where 
a  court  of  one  state  assumed  jurisdiction  in 
a  particular  case  it  would  be  exclusive  until 
relinquished."  Sanders  v.  St,  Louis  d:  N.  O. 
Anchor  Line,  97  Mo.  26,  3  L.  R.  A.  390,  10 
S.  W.  696.  See  State  v.  George,  60  Minn. 
506,  63  N.  W.  100;  Opsahl  v.  Judd,  30  Minn. 
129,  14  N.  W.  676;  Memphis  <&  O.  Packet  Co. 
V.  Pikey,  142  Ind.  304,  40  N.  E.  527;  Welsh 
V.  State,  126  Ind.  71,  9  L.  R.  A.  664,  25  N.  E. 
883  iMeyler  y.  Wedding,  107  Ky.  686,  60  S.  W. 
20.  Rorer  on  Interstate  Law,  337,  lays  down 
correct  law:  "The  existence  of  concurrent 
jurisdiction  in  two  states  over  a  river  that  is 
a  common  boundary  between  them  .  .  . 
vests  in  each  of  such  states,  and  in  the  courts 
thereof,  except  as  to  things  permanent,  and 
except  as  to  maritime  and  commercial  mat- 
ters cognizable  by  the  national  government 
and  courts,  jurisdiction,  both  civil  and  crim- 
inal, from  shore  to  shore,  of  all  matters  of 
rightful  state  cognizance  occurring  upon 
such  river  in  all  parts  thereof  where  it  forms 
such  common  boundary."  Observe  that  it 
says  that  this  concurrent  jurisdiction  ap- 
plies to  "all  matters  of  rightful  state  cog- 
nizance occurring  upon  such  river  in  all 
parts  thereof." 

Now,  is  not  the  establishment  and  regula- 
tion of  a  ferry  a  matter  of  rightful  state  cog- 
nizance? Indeed,  is  it  not  a  right  of  navi- 
gation? Can  you  deny  that  to  a  state  on 
the  Ohio  river?  Is  it  not  a  means  of  com- 
merce on  the  water  of  the  river?  Can  you 
deny  the  right  of  commerce?  Observe  that 
there  is  a  difference  between  the  soil  or 
ground  over  which  the  Ohio  runs,  and  its 
flowing  water.  The  soil  and  things  per- 
manent in  or  attached  to  it — ^as  a  bridge,  for 
instance — ^are  not  subject  to  Ohio  jurisdic- 
tion ;  but  a  boat  used  in  ferriage  is  not  such, 
a  thing  floating  on  the  water.  Many  cases 
draw  this  distinction,  holding  that,  where 
there  is  concurrent  jurisdiction  in  two  states 
upon  a  river,  a  state  has  no  power  over  soil 
or  things  fixed  in  it  beyond  its  line,  but  as 
to  things  not  such,  but  transitory,  floating 
upon  it,  both  have  common  concurrent  pow- 
ers. The  late  well-considered  case  of  Rob- 
erts V.  Fullerton,  117  Wis.  222,  93  N.  W. 
nil,  in  the  supreme  court  of  Wisconsin, 
shows  this  distinction.  There  it  is  held  that, 
as  to  soil  and  things  attached,  the  concur- 
rent jurisdiction  does  not  extend,  but,  as  to 
things  having  relation  to  the  water,  things 
transitory  or  floating  upon  it,  does  fully 
'^xtend.  Mississippi  d  M.  R.  Co.  v.  Ward,  2 
Black,  486,  17  L.  ed.  311.    Judge  Taliaferro, 
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in  0amer*8  Case,  3  Gratt.  655,  said  it  refers 
*'only  to  thtn^  afloat."  Surely,  both  states 
may  establish  and  regulate  ferries  over  the 
Ohio. 

For  these  reasons  we  9et  aside  and  reverse 
the  finding  and  judgment  of  the  Circuit 
Court y  and  find  the  defendant  not  guilty, 
and  that  he  be  discharged  from  the  indict- 
ment and  go  thereof  without  day. 

Note  by  Braaaon,  J.: 

I  have  not  said  that  Ohio  could  establish 
a  ferry  on  the  West  Virginia  shore,  but  I 
think  an  Ohio  ferry  could  carry  back  per- 
sons to  Ohio. 

Poffenbarser,  J.,  concurring: 

I  do  not  wish  to  be  understood  as  agree- 
ing to  all  that  is  said  in  the  opinion  on  the 
subject  of  concurrent  jurisdiction  and  the 
character  of  the  ferry  franchise.  The  exer- 
cise of  a  ferry  franchise  is  clearly  not  a  mere 
incident  to  the  right  of  navigation.  All 
citizens  may  use  the  navigable  waters  of  this 
country  without  a  license  or  permit  of  any 
kind  from  any  of  the  states,  and  are  only 
subject,  in  that  respect,  to  such  regulations 
as  are  imposed  by  the  acts  of  Congress.  The 
right  to  operate  a  ferry  is  an  entirely  differ- 
ent matter.  The  right  of  navigation  is  ex- 
ercised in  the  operation  of  a  ferry,  but  it 
confers  no  right  to  operate  it.  That  right 
must  be  acquired  by  legislative  grant.  Con- 
uay  V.  Taylor,  1  Black,  603,  17  L.  ed.  191 ; 
2  Washb.  Eeal  Prop.  6th  ed.  S  1215;  Huzzey 
V.  Field,  2  Cromp.  M.  A  R.  431;  Ifeu)  York 
V.  Starin,  106  N.  Y.  1,  12  N.  E.  631 ;  Newton 
V.  Cubitt,  12  C.  B.  N.  S.  31.  A  ferry  right 
is  separate  and  distinct  from,  and  subordi- 
nate to,  the  right  of  navigation.  Tiedeman, 
Pol.  Power,  621 ;  Huzzey  v.  Fields  2  Cromp. 
M.  k  K.  432;  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  441 ;  12  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1089. 

Washburn  on  Real  Property  says:  "Fer- 
ries— that  is,  rights  of  carrying  passengers 
across  streams,  or  bodies  of  water,  or  arms 
of  the  sea,  from  one  point  to  another,  for  a 
compensation  paid  by  the  way  of  a  toll — are, 
by  common  law,  deemed  to  be  franchises,  and 
could  not.,  in  England,  be  set  up  without 
tlie  King's  license,  and  in  this  country  with- 
out a  grant  of  the  legislature  as  representing 
the  sovereign  power,  and  do  not  belong  to 
the  riparian  proprietors  of  the  soil.''  Con- 
tcay  V.  Taylor,  1  Black,  603,  17  L.  ed.  191, 
expressly  holds  that  "the  authority  to  estab- 
lish and  regulate  ferries  is  not  included  in 
the  power  of  the  Federal  government  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  In- 
dian tribes.'- 

I  find  no  authority  which,  in  my  opinion, 
gives  a  shadow  of  countenance  to  the  propo- 
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sit  ion  that  a  state  bordering  upon  a  navi- 
gable river,  and  having  concurrent  jurisdic- 
tion with  another  state  bordering  upon  the 
opposite  side  of  such  river,  may  es- 
tablish a  ferry  from  its  own  shore  across  the 
river,  and  also  from  the  shore  of  such  other 
state  across  the  river.  None  oi  the  cases 
referred  to  in  the  opinion  stand  upon  such 
a  state  of  facts.  No  such  claim  was  made 
or  upheld  in  any  of  them.  The  nature  of  a 
ferry  franchise,  and  the  obligations  imposed 
upon  the  state  in  the  granting  of  it  and  upon 
the  licensee  in  accepting  it,  stand  opposed 
to  such  an  idea.  A  ferry  franchise  is  a 
valuable  ri^t.  It  is  property  created  by 
law,  by  the  sovereign  power  of  the  state. 
Patrick  ▼.  Ruffner,  2  Rob.  (Va.)  222,  40 
Am.  Dec.  740;  Uuzsey  v.  F%eld,  2  Cromp.  K. 
k  R.  432,  440;  Queen  t.  Cambrian  R,  Co.  lu 
R.  6  Q.  B.  422;  New  York  v.  8taHn,  106 
N.  Y.  1,  12  N.  E.  631;  Conway  v.  Taylor,  1 
Black,  603,  17  L.  ed.  191. 

As  said  in  the  opinion  of  Judge  Brannon, 
a  ferry  "is  in  respect  to  the  landing  place, 
and  not  of  the  water."  Ohio  certainly  has 
no  right  to  the  West  Virginia  .shores.  All 
that  can  possibly  be  conceded  to  her  is  juris* 
diction  of  the  shore  on  her  own  side  of  the 
Ohio  river. 

As  against  all  except  the  sovereign  grant- 
ing a  ferry  franchise,  it  is  exclusive,  and 
shuts  out  all  other  persons  from  the  exer- 
cise of  the  right  conferred.  Concurrent  jur- 
isdiction for  the  establishment  of  ferries 
from  both  sides  of  the  river  by  each  state 
at  the  same  place  is  contradictory.  Neither 
state  could  protect  and  uphold  the  right 
granted  by  it  by  controlling  the  rates,  and 
the  result  might  be  a  service  wholly  inade- 
quate to,  and  unsuitable  for,  the  acconmio- 
dation  of  the  public  Such  a  construction 
would  give  conflict  of  jurisdiction  rather 
than  concurrence.  A  safe  rule  for  arriving 
at  a  conclusion  is  the  conduct  of  the  states 
and  the  construction  adopted  by  them.  So 
far  as  I  am  able  to  find,  no  state  has  ever 
attempted  to  do  such  a  thing.  West  Vir- 
ginia and  Kentucky  content  themselves  with 
granting  franchises  from  their  own  shores 
to  the  opposite  shore  and  Ohio,  Indiana, 
and  Illinois  with  granting  franchises  from 
their  shores  to  the  opposite  shores  only. 
The  only  real  and  substantial  concurrence 
in  respect  to  the  granting  of  ferry 
franchises  is  to  be  attained  by  limit- 
ing the  power  of  each  state  to  the 
granting  of  such  franchises  from  its  own 
shore  to  the  opposite  shore.  That^ves  each 
state  power  over  the  river  in  that  respect. 
Concurrence  is  thereby  elffectuated.  The  na- 
ture of  this  exercise  of  the  sovereign  power 
is  such  that,  if  it  be  carried  further,  there 
is  direct  and  useless  conflict  between  the 
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two  states,  whieh  it  cazmot  be  supposed  was 
ever  intended. 

Another  view  which  siipports  this  propo- 
sition is  that  the  granting  of  a  franchise 
does  not  carry  with  it  a  right  of  landing. 
12  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1097; 
BurrotDS  v.  Gallup,  32  Conn.  499,  87  Am. 
Dec.  186;  Walker  v.  Armatrang,  2  Kan.  198; 
Pros$er  v.  Wapello  County,  18  Iowa,  327; 
Qqnt  Y.  Drew,  1  Or.  36.  Some  decisions  are 
to  the  contrary,  but  they  are  against  the 
weight  of  authority.  12  Am.  &  £ng.  Enc 
Law,  2d  ed.  p.  1097. 

In  Conway  v.  Taylor  an  effort  was  made 
by  persons  imder  an  invalid  grant  of  a  ferry 
franchise  from  the  city  of  Newport,  and  a 
license  granted  by  the  state  of  Ohio,  to  ob- 
tain the  right  to  ferry  from  the  Kentucky 
side,  to  the  i^etriment  of  another  person 
holding  a  valid  Kentucky  franchise.  It  does 
not  appear  from  the  report  of  the  case 
whether  the  Ohio  license  purported  to  give 
stnch  right  to  ferry  from  the  Kentucky  shore, 
but  the  decree  of  the  Kentucky  court,  which 
the  Supreme  Court  of  the  United  States  af- 
firmed, inhibited  the  parties  claiming  under 
the  invalid  Kentucky  franchise  and  the 
Ohio  franchise  from  ferrying  from  the  Ken- 
tucky shore. 

My  concurrence  goes  only  to  the  extent 
of  conceding  the  validity  of  the  ferry  fran- 
chise from  the  Ohio  side  to  the  West  Vir- 
ginia side  granted  by  the  city  of  Gallipolis, 
and  the  right  to  the  holder  of  that  franchise 
to  charge  the  rat^  of  ferriage  fixed  by  the 
Ohio  authorities,  and  his  innocence  of  any 
violation  of  the  West  Virginia  ferry  law  in 
so  doing. 

I>eiit,  J.,  concurring: 

While  I  concur  in  the  conclusion,  there  are 
some  things  in  the  opinion  of  Judge  Brannon 
that  I  do  not  assent  to  without  reservation. 
This  case  depends  on  the  ownership  of  the 
northwestern  bank  or  shore  of  the  Ohio  river. 
If  it  belongs  to  West  Virginia,  Ohio  has  no 
control  over  the  same,  and  no  right  to  es- 
tablish ferries  therefrom.  The  Constitution 
of  this  state  (art.  2,  S  1)  claims  it  to  be  a 
part  of  this  state,  and  it  has  been  so  held 
in  the  case  of  Ravensicood  v.  Fleming,  22 
W.  Va.  52,  46  Am.  Rep.  485.  The  Constitu- 
tion also  provides,  in  article  1,  §  1,  that 
"the  Constitution  of  the  United  States  of 
America  and  the  laws  and  treaties  made  in 
pursuance  thereof,  shall  be  the  supreme  law 
of  the  land."  This  necessarily  includes  the 
decisions  of  the  Supreme  Court  of  the  United 
States.  That  court  has  held  that  exclusive 
jurisdiction  to  determine  the  boundary  be- 
tween states*  rests  with  it.  Virginia  v.  West 
Virginia,  11  Wall.  39,  20  L.  ed.  67.  It  has 
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already  determined  the  boundary  between 
this  state  and  the  Northwestern  Terrilory 
ceded  to  the  United  States  by  the  state  of 
Virginia,  including  the  state  of  Ohio,  to  be 
low-water  mark  on  the  Ohio  side.  Handly 
V.  Anthony,  5  Wheat.  374,  5  L.  ed.  113;  In- 
diana V.  Kentucky,  186  U.  S.  479,  34  L.  ed. 
329,  10  Sup.  Ct.  Rep.  1051;  Henderson 
Bridge  Co.  v.  Henderson,  173  U.  S.  592,  43 
L.  ed.  823,  19  Sup.  Ct.  Rep.  553.  This  should 
settle  this  question  and  put  it  forever  at 
rest,  unless  the  Supreme  Court  of  the  United 
States  should  be  led  to  change  its  position, 
which  is  not  at  all  likely,  for  the  very 
reason  that  it  is  the  only  truly  equitable 
conclusion  under  the  circumstances  that  the 
court  could  justly  reach  in  the  interest  of. 
the  general  public  good.  This  gives  this 
state  the  land  to  low-water  mark  on  the 
Ohio  side  and  Ohio  the  land  between  high 
and  low  water  mark  on  the  same  side,  which 
necessarily  includes  the  shore.  The  shores 
and  bed  of  the  river  are  thus  held  respective- 
ly by  the  two  states  in  trust  for  the  public 
good,  and  they  cannot  become  the  subject 
of  private  ownership.  Ohio  then  has  con- 
trol of  its  shore,  with  the  exclusive  sover- 
eign right  to  establish  ferries  therefrom  to 
the  opposite  shore,  while  West  Virginia  haft 
the  same  exclusive  right  to  establish  ferries 
from  its  shore.  To  make  a  complete  ferry 
from  shore  to  shore,  both  going  and  coming, 
requires  the  consent  of  both  states.  The 
navigable  waters  that  run  between  the 
shores  are  under  the  concurrent  jurisdiction 
of  both  states  for  the  purposes  of  naviga- 
tion, although  from  low-water  mark  on  the 
Ohio  side  to  the  West  Virginia'  shore  they 
are  within  the  state  of  West  Virginia.  Con- 
way V.  Taylor,  1  Black,  603,  17  L.  ed.  191; 
Code  1899,  chap.  44,  §  15. 

In  the  light  of  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  the  Con- 
stitution of  this  state,  and  the  holding  of 
this  court  in  the  case  of  Ravenswood  v. 
Fleming,  22  W.  Va.  52,  46  Am.  Rep.  485,  are 
wrong  in  so  far  as  the  Ohio  shore  and  banks 
of  the  Ohio  river  are  concerned,  for,  when 
Virginia  ceded  to  the  United  States  all  the 
territory  northwest  of  the  Ohio  I'iver,  the 
word  "river"  meant  the  line  of  the  waters 
of  the  river  at  low-water  mark.  This  is  a 
question  which  in  my  opinion  has  been  and 
should  remain  settled.  Garner's  Case,  3 
Gratt.  655;  Va.  Code  1860,  chap.  1,  §  2. 
The  great  states  of  Ohio  and  West  Virginia 
by  mutual  compact  should  fix  this  line  by 
permanent  monuments,  so  as  not  to  permit 
it  to  be  subject  to  the  changes  of  the  bed 
and  shores  of  the  river  caused  by  natural 
and  artificial  fluctuations.  Wisdom  would 
dictate  such  a  course. 
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NEW  YORK  COURT  OP  APPEALS. 


PEOPLE  of  the  State  of  New  York  ew  rel. 
METROPOLITAN  STREET  RAILWAY 
COMPANY,  Respt,, 

V, 

STATE  BOARD  OF  TAX  COMMISSION- 
ERS, Appta., 
and 
Six  Other  Cases. 

(174  N.  Y.  417.)  • 

&•  Tlie  recognition,  for  tlie  purpose  of 
tazatloBy  of  distinct  property  in 
special  francliiseM  conferred  upon  cor- 
porations and  imposing  the  duty  of  assessing 
the  tax  upon  state  officers  does  not  violate  the 
right  of  local  self  .government,  although  some 
of  the  franchises  are  granted  hy  municipal 
corporations  and  the  local  assessors  are  for- 
bidden longer  to  assess  the  tangible  property 
located  in  the  public  highways  which  is 
used  in  the  exercise  of  the  franchise;  but 
.  such  property  Is  in  the  future  to  be  assessed 
by  the  state  officials  in  connection  with  the 
franchise. 

S.  Tlie  obligation  of  a  contract  is  not 
impaired  by  the  taxation  of  a  special  fran- 
chise of  a  corporation. 

(April  28,  1903.)  ' 

APPEALS  by  defendants  from  orders  of 
the  Appellate  Division  of  the  Supreme 
Court  for  the  Third  Department  reversing 
orders  of  a  Special  Term  for  Albany  County 
modifying,  and  confirming  as*  modified,  as- 
sessments on  the  special  franchises  of  cer- 
tain corporations.    Reversed, 

The  corporations  which  contested  the 
▼alidity  of  the  assessments,  in  addition  to 
tiie  one  appearing  in  the  title,  were  the 
Twenty-Third  Street  Railway  Company,  the 
Central  Cross-Town  Railroad  Company,  the 
Consolidated  Gas  Company  of  New  York, 
the  Brooklyn  City  Railroad  Company,  the 
Coney  Island  &  Brooklyn  Railroad  Com- 
pany, and  the  New  Amsterdam  Gras  Com- 
pany- ,^ 

Statemoit  by  Vann,  J.:' 

The  assessments  in  question  were  made  in 
the  year  1900,  pursuant  to  the  provisions  of 
the  tax  law  (Laws  1896,  p.  795,  chap.  908), 
as  amended  by  chap.  712,  p.  1589,  of  the 
Laws  of  1899.  Separate  writs  of  certiorari, 
granted  to  review  the  respective  assessments, 
resulted  in  an  order  in  each  proceeding  ap- 
pointing a  referee  to  take  and  report  to  the 


supreme  court  suph  evidence  upon  the  sev- 
eral issues  raised  by  the  petition,  writ,  and 
return  as  might  be  adduced  before  him  by 
the  parties,  with  his  findings  of  fact  and 
conclusions  of  law  thereon.  After  taking 
many  pages  of  evidence,  the  referee  made 
separate  and  complete  findings  of  fact  ap- 
propriate to  each  proceeding,  and,  as  conclu- 
sions of  law  in  each,  found  "that  chapter 
712,  p.  1589,  of  the  Laws  of  1890,  is  a  valid 
and  constitutional  enactmoit^  practicable 
and  operative,  and  that  it  gave  authority  to 
the  defendants  to  assess  the  relator's  special 
franchises  for  the  purpose  of  assessment  and 
taxation;  that  the  relator  had  a  hearing 
and. due  process  of  law  before  the  defendants 
upon  the  review  of  its  assessment,  .  .  . 
and  was  not  deprived  of  any  of  its  legal  or 
constitutional  rights;  that  it  was  lawful  to 
assess  as  one  franchise  the  franchise,  rights 
authority,  or  permission  which  the  relator 
had  in  the  streets  of  New  York,  and  whidi 
it  operated  as  one  system;  that,  to  equalize 
its  assessment  with  the  assessment  of  other 
real  property  in  the  city  of  New  York,  the 
relator  is  entitled  to  a  deduction,"  the 
amount  being  named  in  each  proceedii^; 
*'and  that  the  assessment,  as  thus  reduced, 
must  be  taken  as  the  value  of  the  relator's 
special  franchise  for  the  purposes  of  assess- 
ment and  taxation  under  the  act:" 

The  supreme  court  adopted  the  findings 
both  of  tact  and  law  made  by  the  referee, 
and  directed  that  final  orders  be  entered  in 
accordance  therewith.  From  the  order  so  en- 
tered in  each  proceeding  the  relator  therein 
appealed  to  the  appellate  division,  which  af- 
firmed as  to  the  facts  but  reversed  as  to  the 
law,  upon  the  groimd  that  the  statute  in 
question  was  in  violation  of  the  "home  rule" 
provision  of  the  Constitution.  Two  of  the 
jiistioes  dissented.  The  State  Board  of  Tax 
Commissioners  appealed  to  this  court  from 
the  several  orders  entered  accordingly. 

Mr.  'WUllam  H.  IXro^d,  with  Mr.  John 
Cnnneen,  Attorney  General,  for  appellant: 

The  assessments  are  valid  irrespective  of 
the  validity  of  the  features  of  the  statute 
which  the  appellate  divi»on  condemned. 

Chenango  Bridge  Co.  v.  Paige^  83  N.  Y. 
178,  38  Am.  Rep.  407;  People  ex  rel.  West- 
chester F.  Ins.  Co.  V.  Davenport,  91  N.  Y. 
574;  A'eir  York  d  L.  I.  Bridge  Co.  v.  SmiiK 
148  N.  Y.  540,  42  N.  E.  1088;  Sheppard  v. 


Note. — ^As  to  taxation  of  corporate  franchises 
in  the  United  States,  see  also  note  to  Louisville 
Tobacco  Warehouse  Co.  v.  Com.  57  L.  R.  A.  33. 

For  earlier  cases  In  this  series  as  to  Inter- 
ference by  legislature  with  right  of  local  self- 
government,  see  State  er  rel.  Bulkeley  v.  Will- 
iams, 48  L.  R.  A.  405,  and  note;  Newport  v. 
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Horton,  50  L.  R.  A.  330.  and  note;  O'Connor  r. 
Fond  du  Ijblc,  53  L.  R.  A.  831 ;  Com.  ex  rtl, 
Elkln  V.  Moir,  53  L.  R.  A.  837;  Redell  v. 
Moores,  55  L.  R.  A.  740;  SUte  e»  rel.  Geake 
V.  For,  50  L.  R.  A.  893;  Amerlcus  v.  Terrj, 
57  L.  R.  A.  230;  and  State  e*  reL  White  t. 
Barker,  57  L.  R.  A.  244. 


1903.      People  ex  rel,  Metbopolitai7  Stbeet  R.  C6.  t.  State  Bd.  of  Tax  Ck)MB8. 
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Steele,  43  N.  Y.  52,  3  Am.  Rep.  660;  People 
▼.  O'Neil,  109  N.  Y.  251,  16  N.  E.  68;  People 
ew  rel.  Ryan  v.  Oreen,  58  N.  Y.  295. 

The  entire  statute  is  valid.  There  is  no 
arbitrary  line  which  separates  the  official 
functions  which  properly  belong  to  local 
officers  from  those  which  properly  belong  to 
state  officers.  The  power  to  make  the  dis- 
tinction is  vested,  in  the  first  instance,  in 
the  legislature,  subject  to  cautious  review 
by  the  court. 

If  an  act  is  in  form  in  apparent  conflict 
with  the  letter  of  the  Constitution,  but  yet 
in  harmony  with  its  intention  and  purpose, 
the  courts  will  sustain  it. 

Re  yew  York  Diet.  R,  Co.  42  Hun,  621, 
Affirmed  in  107  N.  Y.  42,  14  N,  E.  187; 
People  ex  rel.  Everson  v.  Lorillard,  135 
N.  Y.  285,  31  N.  E.  1011. 

The  action  of  the  legislatui^  must  be 
deemed  a  practical  construction  of  the  Con- 
stitution. 

Rathhone  v.  Wirih,  150  N.  Y.  459,  34 
L.  R.  A.  408,  45  N.  E.  15. 

The  courts  have  sustained  many  similar 
statutes. 

People  ex  rel.  McLean  v.  Flagg,  46  N.  Y. 
401;  Fire  Department  v.  AtUu  8.  8.  Co. 
106  N.  Y.  577,  13  N.  E.  329;  Greaton  v. 
Griffin,  4  Abb.  Pr.  N.  S.  310;  Hanlon  v. 
Westchester  County,  67  Barb.  383 ;  Syracuse 
V.  Huhhard,  64  App.  Div.  587,  72  N.  Y. 
8upp.  802. 

It  is  in  the  power  of  the  legislature  to 
create  a  new  office  to  be  filled  by  a  state 
officer,  and  to  transfer  the  power  of  valuing 
property  to  it,  even  though  this  power  has, 
since  before  1777,  been  exercised  by  local 
assessors. 

Re  Allison,  172  N.  Y.  421,  65  N.  E.  263; 
People  V.  Raymond,  37  N.  Y.  431. 

The  subject  of  assessment  and  taxation 
is  the  "rigfet,"  "privilege,"  or  "franchise" 
to  occupy  a  street.  The  "tangible"  prop- 
erty employed  in  the  exercise  of  this  right 
is  merely  incidental  to  the  right. 

Prior  to  the  enactment  of  chapter  712  of 
the  Laws  of  1890  the  property  thereby  ren- 
dered assessable  had  never  been  assessed 
locally,  and  therefore  the  local  assessors 
are  deprived  of  no  function. 

Re  yew  York,  W.  8.  d  B.  R.  Co.  37  Hun, 
317;  Ritchmyer  v.  Morss,  3  Keyes,  349;  Re 
McPherson,  104  N.  Y.  306,  58  Am.  Rep.  602, 
10  N.  E,  685;  Re  Romaine,  127  N.  Y.  80, 
12  L.  R.  A.  401,  27  N.  E.  759;  People  v. 
Home  Ins.  Co.  92  N.  Y.  328;  Home  Ins.  Co. 
v.  New  York,  134  U.  S.  594,  33  L.  ed.  1025, 
10  Sup.  Ct.  Rep.  593. 

The  grant  of  property  by  the  state,  or  by 
a  municipal  corporation,  upon  payment 
therefor  of  a  consideration,  payable  either 
in  gross  or  by  annual  payments,  and  ex- 
pressed in  the  grant,  does  not  carry  with 
es  L.  R.  A. 


it  any  implied  condition  or  agreement  that 
the  property  so  granted  shall  be  forever 
thereafter  exempted  from  taxation.  There 
can  be  no  such  exemption  unless  it  is  ex- 
pressly "so  nominated  in  the  bond." 

People  ex  rel.  Manhattan  F.  Ins.  Co.  v. 
Tax  d  A.  Comrs.  76  N.  Y.  64;  People  ex  reU 
New  York  Elev.  R.  Co.  v.  Tax  d  A.  Comrs, 
82  N.  Y.  459;  People  ex  rel.  Westchester 
F.  Ins.  Co.  V.  DOfVenporty  91  N.  Y.  574; 
DeUvware  Railroad  Tax,  18  Wall.  206,  21 
L.  ed.  888;  Memphis  Gaslight  Co.  v.  Taking 
Dist.  109  U.  S.  398,  27  L.  ed.  976,  3  Sup. 
Ct.  Rep.  205;  New  Orleans  City  d  Lake  R. 
Co.  V.  New  Orleans,  143  U.  S.  192,  36  L.  ed. 
121,  12  Sup.  Ct  Rep.  406;  Ford  v.  Delta  d 
P.  Lofid  Co.  164  U.  S.  662,  41  L.  ed.  590, 
17  Sup.  Ct.  Rep.  230. 

Mr.  Cbarles  F.  Brown,  for  respondent 
Metropolitan  Street  Railway  Company: 

The  plfdn  intention  of  §  2,  art  10,  of  the 
Constitution  was  to  preserve  to  localities 
the  control  of  the  official  functions  of  which 
they  were  then  possessed. 

People  V.  Raymond,  37  N.  Y.  428;  People 
ex  rel.  Williamson  v.  McKinney,  52  N.  Y. 
374;  People  ex  rel.  Bolton  v.  Alhertson,  55 
N.  Y.  50;  Re  Brenner,  170  N.  Y.  185,  63 
N.  E.  133;  Re  Allison,  172  N.  Y.  421,  65 
N.  E.  263. 

The  legislature  must  do  nothing  respect- 
ing them  which  will  render  them  less  suit- 
able for  the  purpose  for  which  they  are 
recognized  and  employed  by  the  Constitu- 
tion. 

People  ex  rel.  Wood  v.  Draper,  16  N.  Y. 
532;  People  v.  Raymond,  37  N.  Y.  428. 

The  assessment  of  property  has  always 
been  the  function  of  a  local  officer. 

1  Dowell,  History  of  Taxation,  70,  74; 
1  Stubb,  Const  Hist.  Eng.  3d  ed.  chaps.  12, 
14,  15;  Howard's  Local  Constitutional  H^^- 
tory  of  United  States,  chap.  4,  subdiv.  6; 
People  V.  Harding,  53  Mich.  481,  19  N.  W. 
155;  People  ex  rel.  Le  Roy  v.  Hurlhut,  24 
Mich.  44,  9  Am.  Rep.  103;  Slaughter-House 
Cases,  16  Wall.  36,  21  L.  ed.  394. 

Hence  officers  who  exercised  that  function 
in  New  York  city  were  required  to  be  se- 
lected as  provided  by  §  2,  art  10,  of  the  Con- 
stitution. 

People  V.  Raymond,  37  N.  Y.  428;  War- 
ner V.  People,  2  Denio,  272,  43  Am.  Dec. 
740;  People  ex  rel.  New  York  C.  d  H.  R.  R. 
Co.  V.  Priest,  169  N.  Y.  432,  62  N.  E.  567. 

The  special  franchise  tax  law  cannot  be 
sustained  upon  the  ground  that  the  amount 
of  property  withdrawn  from  the  jurisdic- 
tion of  local  assessors  is  so  inconsiderable 
that  the  home-rule  principle  of  the  Consti- 
tution is  not  violated. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  Metropolitan  Bd.  of  Excise  v. 
Barrie,  34  N.  Y.  657. 
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The  state  is  divided  into  civil  divisions  for 
the  purpose  of  local  government.  The  state 
has  never  existed  without  them,  and  they 
are  permanent  institutions  in  our  form  of 
government,  and,  as  such,  are  recognized  in 
the  Constitution. 

Dill.  Mun.  Corp.  4th  ed.  §  12;  Rathhone 
▼.  Wirth,  160  N.  Y.  469,  34  L.  R.  A.  408, 
46  N.  E.  16. 

The  principle  which  distinguishes  hetween 
a  local  function  and  a  'state  function  is 
plain,  and  is  controlling  in  the  case  at  bar. 

People  CO!  rel.  Le  Roy  v.  Hurlhut,  24  Mich. 
44,  9  Am.  Rep.  103;  Dill.  Mun.  Corp.  2d  ed. 
§  9  B;  People  v.  Ac*on,  48  Barb.  524;  Devoy 
T.  New  York,  36  N.  Y.  449. 

It  makes  no  difference  whether  the  legis- 
lature attempts  to  appoint  local  officers  to 
make  assessments,  or  to  assume  the  greater 
power  of  investing  state  officers  with  the 
duty  and  power  of  performing  this  function. 
In  either  case  the  act  is  void. 

People  V.  Pinckney,  32  N.  Y.  377 ;  People 
ea  rel.  Park  Comre,  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202;  Atty,  Gen,  v.  Detroit, 
58  Mich.  213,  66  Am.  Rep.  676,  24  N.  W. 
887;  Evanwille  v.  State,  118  Ind.  427,  4 
L.  R.  A,  93,  21  N.  E.  267;  State  ex  rel 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R.  A. 
79,  21  N.  E.  252. 

Mr.  Frank  H.  Piatt,  for  respondent  Con- 
solidated Gas  Company: 

There  is  no  method  by  which  the  value  of 
a  special  franchise  can  be  ascertained. 

A  special  franchise  is  to  be  assessed  in  the 
same  manner  as  other  real  estate. 

Special  franchises  have  no  market  value. 
They  cannot  be  valued  on  a  basis  of  cost  of 
production. 

People  ex  rel.  Western  U.  Teleg.  Co.  v. 
Dolan,  126  N.  Y.  166,  12  L.  R.  A.  251,  27 
N.  E.  269. 

Where  land  has  been  dedicated  as  a  street 
for  the  use  of  adjoining  lot  owners  a  subse- 
quent taking  of  the  street  for  a  public  use 
does  not  increase  the  burden,  or  entitle  the 
owner  to  anything  more  than  nominal  dam- 
ages. 

Re  Adams,  141  N.  Y.  297,  36  N.  E.  318. 

A  street  railroad  company  having  several 
connecting  railroads  operated  as  a  whole 
system  might  pay  a  large  part  of  the  profits 
of  its  whole  system  rather  than  be  deprived 
of  its  right  to  use  one  small  connecting  link 
in  its  lines,  because  to  take  away  that  small 
right  might  destroy  its  whole  business  and 
bring  down  failure  upon  the  company.  But 
the  payment  of  such  a  price  would  not  meas- 
ure the  particular  right,  for,  on  that  basis 
of  value,  each  of  the  rights  would  be  equal 
to  the  value  of  all,  and,  added  together,  the 
value  of  the  several  franchises  would  exceed 
the  value  of  all. 

Re  Boston,  H.  T.  d  W.  R.  Co.  22  Hun,  176. 
63  L.  R.  A. 


It  is  not  possible  to  reach  a  valuation  of 
an  intangible  right  to  use  the  streets  by 
ascertaining  its  earnings  or  earning  ca- 
pacity. 

People  ex  rel.  Delavcare,  L.  d  W.  R.  Co. 
V.  Clapp,  152  N.  Y.  490,  39  L.  R.  A.  237, 
46  N.  E.  842;  People  ex  rel.  Panama  R.  Co. 
V.  Tax  Comrs.  104  N.  Y.  240,  10  N.  E.  437. 

A  valuation  of  a  special  franchise  cannot 
be  reached  by  deducting  from  the  total  value 
of  a  company's  property  and  franchises  the 
separate  values  of  every  asset  except  the 
special  franchise. 

State  Railroad  Tax  Cases,  92  U.  S.  575, 
606,  23  L.  ed.  603,  670;  Cleveland,  (J.  C.  d 
St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439,  444, 
38  L.  ed.  1041,  1045,  4  Inters.  Com.  R^. 
677,  14  Sup.  Ct.  Rep.  1122. 

While  it  is  not  disputed  that  franchises 
may  be  taxed  or  charged  arbitrary  license 
fees  by  the  legislature,  both  the  legislature 
and  the  courts  have  recognized  the  impos- 
sibility of  valuing  franchises  as  tangible 
property  is  valued. 

Burroughs,  Taxn.  pp.  166,  169;  California 
V.  Central  P.  R.  Co.  127  U.  S.  1,  41,  32 
L.  ed.  150,  157,  2  Inters.  Com.  Rep.  153,  8 
Sup.  Ct.  Rep.  1073;  Society  for  Savings  v. 
Coite,  6  Wall.  594,  18  L.  ed.  897;  Maine  v. 
Grand  Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed. 
994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct 
Rep.  121,  163. 

As  there  is  no  method  of  ascertaining  the 
values  of  special  franchises,  the  franchise 
tax  act  is  impossible  of  execution,  and  the 
court  should  so  hold. 

Black,  Statutes,  p.  99 ;  People  ex  rel.  New 
York  C.  d  H.  R.  R.  Co.  v.  Morgan,  168 
N.  Y.  1,  60  N.  E.  1041;  Eughes*  Case,  1 
Bland  Ch.  46;  Ward  v.  Ward,  37  Tex.  389; 
Chaffee's  Appeal,  56  Mich.  244,  22  N.  W. 
871;  Drake  v.  Drake,  15  N.  C.  (4  Dev.  L.) 
110. 

Messrs.  Edsar  J.  Kobler  and  Jolut  C. 
TomlinsoiE,  for  respondent  New  Amster- 
dam Gas  Company: 

A  constitutional  requisite  of  all  ad  valo- 
rem taxation  is  that  the  species  of  property 
upon  which  the  tax  is  imposed  must  admit 
of  a  sufficiently  rational  or  uniform  ad- 
measurement of  value,  so  as  to  make  possi> 
ble  a  just  apportionment  of  the  tax. 

Marsh  v.  Clark  County,  42  Wis.  502 ;  Jud- 
son,  Taxn.  ed.  1903,  §  463;  Stuart  v.  Palmer, 
74  N.  Y.  183,  30  Am.  Rep.  289;  People  ea 
rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y. 
417,  46  N.  E.  875;  People  ex  rel.  Delaicare, 
L.  d  W.  R.  Co.  V.  Clapp,  152  N.  Y.  490,  39 
L.  R.  A.  237,  46  N.  E.  842;  People  ex  reL 
West  Shore  R.  Co.  v.  Adams,  125  N.  Y.  471, 

26  N.  E.  746;  People  ex  rel.  Union  Trust  Co, 
V.  Coleman,  126  N.  Y.  433,  12  L.  R.  A.  762, 

27  N.  E.  818. 

Things  or  rights  may  be  property  in  a 
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legal  sense  and  may  have  value,  and  yet 
that  value  not  be  ascertainable  in  dollars 
and  cents,  or  capaUe  of  admeasurement  for 
the  purpose  of  ad  valorem  taxati<m. 

Perry  v.  Big  Rapids,  67  Mich.  146,  11  Am. 
St.  Rep.  570,  34  N.  W.  630;  Dart  v.  Wood- 
house,  40  Mich.  399,  29  Am.  Rep.  644;  State 
Taa  Comrs.  v.  Holliday,  150  Ind.  216,  42 
L.  R.  A.  826,  49  N.  E.  14. 

Prior  to  the  enactment  of  the  special  fran- 
chise tax  act  there  appears  to  have  been  a 
general  recognition  in  legislation  and  by  the 
courts  that  franchises  are  not  capable  of 
valuation  as  distinct  pieces  of  property  upon 
an  ad  valorem  basis. 

People  ex  rel.  Delaware,  L.  d  W.  R*  Co. 
v.  Clapp,  152  N.  Y.  490,  39  L.  R.  A.  237,  46 
N.  £.  842;  People  ex  rel.  Brooklyn  City  R. 
Co.  V.  Neff,  19  App.  Div.  690,  46  N.  Y.  Supp. 
385. 

A  special  franchise  considered  as  a  dis- 
tinct piece  of  property  is  in  no  proper  or 
legal  sense  capable  of  valuation. 

Mr.  William  H.  Pas«>  J'**  for  respond- 
ents Twenty-Third  Street  Railroad  Com- 
pany and  Central  Cross-Town  Railroad  Com- 
pany: 

The  principle  of  "home  rule,"  as  embodied 
in  §  2,  art.  10,  of  the  present  Constitution, 
has  always  been  a  part  of  the  organic  law 
of  the  state,  and  guarantees  to  the  people  of 
the  various  localities  the  right  to  continue 
to  select  their  local  officers. 

The  legislature  of  this  state  cannot  ap- 
point, or  authorize  central  authorities  to 
appoint,  any  local  officer;  nor  can  the  legis- 
lature create  state  officers  to  perform  an  in- 
herently local  function  of  government. 

Sheboygan  County  v.  Parker,  3  Wall.  93, 
18  L.  ed.  33;  iZ0  Neto  York,  99  N.  Y.  569,  2 
N.  E.  642 ;  People  eo  rel.  Sherwood  v.  State 
Board,  129  N.  Y.  360,  14  L.  R.  A.  646,  29 
N.  E.  345;  RatKbone  v.  Wirth,  150  N.  Y. 
469,  34  L.  R.  A.  408,  45  N.  E.  15;  People 
ex  rel.  Balcom  v.  Mosher,  163  N.  Y.  32,  79 
Am.  St.  Rep.  652,  67  N.  E.  88;  People  ex 
reU  Fowler  v.  Bull,  46  N.  Y.  57,  7  Am.  Rep. 
302;  People  ex  rel.  Williamson  v.  McKin- 
ney,  62  N.  Y.  374;  People  ex  rel.  Lord  ▼. 
Crooks,  53  N.  Y.  648 ;  People  ex  rel.  Le  Roy 
V.  Foley,  148  N.  Y.  677,  43  N.  E.  171;  Re 
Brenner,  170  N.  Y.  185,  63  N.  E.  133. 

The  function  of  assessing  property — of 
perfecting  a  valuation  of  property  as  a  basis 
of  taxation — is  to  be  exercised  exclusively 
by  local  officers. 

People  V.  Raymond,  37  N.  Y.  428. 

The  effect  of  the  special  franchise  tax  act 
is  to  deprive  the  local  assessor  of  the  func- 
tion of  assessing  taxable  property. 

People  ex  rel.  New  York  O.  d  H.  R.  R.  Co. 
V.  Priest,  160  N.  Y.  432,  62  N.  E.  567;  Peo- 
ple V.  Hastings,  29  Cal.  449. 

The  history  of  the  assessment  of  taxable 
63  L.  R.  A. 


property  in  New  York  state  shows  conclu- 
sively that  the  function  of  assessment  Has 
always  been  regarded  aa  a  purdy  local  one, 
and  it  is  impossible  to  suppose  that  the  peo- 
ple intended  to  confer  upon  the  l^slature 
the  power  to  interfere  with  this  immemorial 
custom. 

Although  the  legislature  may  interfere 
with  local  administration  of  police  powers, 
it  has  no  such  right  as  to  the  power  to 
assess  property  for  taxation. 

Cooley,  Const.  Lim.  6th  ed.  704;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  33, 
24  L.  ed.  989,  992;  Thorpe  v.  Rutland  dt  B. 
R.  Co.  27  Vt.  140,  62  Am.  Dec.  625;  People 
ex  rel.  Wood  v.  Draper,  16  N.  Y.  632;  People 
V.  Pinckney,  32  N.  Y.  377 ;  Metropolitan  Bd. 
of  Excise  V.  Barrie,  34  N.  Y.  667;  People 
ex  rel.  McMullen  v.  Shepard,  36  N.  Y.  285. 

The  contention  that  the  so-called  ''special 
franchise"  constitutes  a  new  species  of  prop- 
erty, with  the  characteristic  distinguishing 
features  that  it  is  partly  intangible  and  not 
localized,  does  not  warrant  its  assessment 
by  a  state  official. 

Buffalo  ▼.  LeCouteulx,  16  N.  Y.  461 ;  Mon- 
roe County  Sav.  Bank  v.  Rochester,  37  N.  Y. 
365;  Cooley,  Const.  Lim.  6th  ed.  p.  220. 

Messrs.  Obarles  A.  Oollia*  WUliam 
F.  Sbeelian,  John  L.  Wells,  Thamaa  L* 
Hnsliee,  Okarles  H.  Werner,  and 
Charles  V.  Hellany,  for  respondent  Brook- 
lyn City  Railroad  Company: 

Such  franchise  contracts  as  form  part  of 
the  special  franchises  of  these  respondent 
corporations  are  business  contracts,  pro- 
tected by  the  Federal  Constitution  from  im- 
pairment by  legislative  alteration,  amend- 
ment, or  repeal,  without  consent  of  the  cor- 
porations. 

Walla  Walla  v.  Walla  Walla  Water  Co, 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77;  Langdon  v.  New  York,  93  N.  Y.  129; 
People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A, 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
Murray  v.  Charleston,  96  U.  S.  432,  24  L. 
ed.  760;  Hartman  v.  Oreenhow,  102  U.  B. 
672,  28  L.  ed.  271. 

In  the  absence  of  provisions  in  the  fran- 
chise contract  itself,  reserving  the  right  of 
the  state  or  municipality  to  alter,  amend, 
or  repeal  the  contract,  neither  the  state  nor 
the  municipality  can,  without  the  consent 
of  the  grantee  in  the  franchise  contract, 
either  by  state  or  municipal  legislation,  or 
by  state  constitutional  amendment,  change 
its  terms  so  as  to  avoid  an  express  stipula 
tion  therein  on  the  part  of  the  municipality, 

Walla  WaUa  v.  Walla  Walla  Water  Co, 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep 
77 ;  Vickshurg  Waiencorks  Co.  v.  Vickshurg^ 
185  U.  S.  85,  46  L.  ed.  808,  22  Sup.  Ct.  Rep 
585;  Little  Falls  Electric  d  Water  Co.  v. 
Little  Falls,  102     Fed.  663;  New  Orleans 
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Oaslight  Co.  v.  Louisiana  Light  d  H.  P.  d 
Mfg,  Co,  115  U.  S.  650,  29  L.  ed.  616,  6  Sup. 
Ct.  Rep.  252;  "Sew  Orleans  Watenvorks  Co. 
V.  Rivers,  115  V.  S.  674,  29  L.  ed.  525,  6 
Sup.  Ct  Rep.  273;  8t.  Tammany  Water- 
works Co,  V.  New  Orleans  Waterworks  Co. 
120  U.  S.  64,  30  L.  ed.  563,  7  Sup.  Ct.  Rep. 
405;  American  Waterworks  d  Guarantee 
Co.  V.  Home  Water  Co.  115  Fed.  171;  City 
R.  Co.  V.  Citizens'  Street  R,  Co.  166  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  653; 
Brooklyn  Cent,  R,  Co.  v.  Brooklyn  City  R. 
Co.  32  Barb.  358. 

The  taxation  of  the  franchise  contracts  of 
public-service  corporations  where  the  right 
to  impose  such  tax  is  not  expressly  or  im- 
pliedly reserved  in  the  franchise  contracts 
would  be  an  impairment  of  the  obligation 
of  the  contracts,  and  would,  therefore,  be 
unauthorized  and  void. 

New  York  v.  Second  Ave.  R.  Co.  32  N.  Y. 
261,  34  Barb.  41 ;  New  York  v.  Third  Ave. 
R.  Co.  33  N.  Y.  42;  Stein  v.  Mobile,  49  Ala. 
362,  20  Am.  Rep.  283;  Los  Angeles  v.  Los 
Angeles  Citv  Water  Co.  61  Cal.  66,  177 
U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736;  Sunset  Teleph.  d  Teleg.  Co.  v.  Medford, 
115  Fed.  202;  Gordon  v.  Appeal  Tax  Court, 
3  How.  133,  11  L.  ed.  529. 

Mr,  'William  H.  Dykman  for  Coney 
Island  &  Brooklyn  Railroad  Company. 

Mr.  David  B.  Hill,  for  respondents : 

The  function  of  assessment  for  the  pur- 
poses of  taxation  is  inherently  a  local  fimc- 
tion,  and  adheres  to  the  counties,  cities, 
towns,  and  villages  of  the  state  with  sub- 
stantially the  like  effect  as  though  there  was 
an  express  provision  therefor  in  the  Consti- 
tution. 

People  V.  Raymond,  37  N.  Y.  428;  Re 
Brenner,  170  N.  Y.  185,  63  N.  E.  133;  Peo- 
ple ex  rel.  Bolton  v.  Alhertson,  55  N.  Y.  50; 
Rathhone  v.  Wirth,  150  N.  Y.  459,  34  L.  R. 
A.  408,  45  N.  E.  15;  People  ex  rel.  William- 
son V.  McKinney,  62  N.  Y.  374;  People  ex 
rel.  Lord  v.  Crooks,  53  N.  Y.  648;  People 
ex  rel,  Le  Roy  v.  Foley,  148  N.  Y.  677,  43 
N.  E.  171;  People  ex  rel.  Lovett  v.  Randall, 
151  N.  Y.  497,  45  N.  E.  841 ;  People  ex  rel. 
Eldred  v.  Palmer,  154  N.  Y.  133,  47  N.  E. 
1084. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

These  appeals  were  argued  together,  and 
the  questions  of  law  presented  are  common 
to  all  the  proceedings.  The  only  questions 
peculiar  to  any  case  were  questions  of  fact, 
which  have  been  finally  disposed  of  by  the 
concurrent  action  of  the  courts  below,  as 
they  united  in  adopting  the  facts  as  found 
by  the  referee.  The  main  discussion  at  our 
bar,  as  well  as  in  the  four  opinions  written 
in  the  appellate  division,  related  to  the  ques- 
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tion  whether  the  statute  under  which  the  as- 
sessmenta  were  made  violates  that  part  of 
the  Constitution  which  provides  for  home 
rule  in  certain  political  divisions  of  the 
state.  In  order  to  answer  this  question,  it 
will  be  useful  to  inquire:  (1)  What  does 
the  Constitution  prohibit?  (2)  What  does 
the  statute  command?  And  (3)  What  have 
the  courts  held  as  to  the  validity  of  other 
statutes  relating  to  similar  subjects  ? 

The  principle  of  home  rule,  or  the  right  of 
self-government  as  to  local  affairs,  existed 
before  we  had  a  constitution.  Even  prior  to 
Magna  Charta,  some  cities,  boroughs,  and 
towns  had  various  customs  and  liberties 
which  had  been  granted  by  the  Crown,  or 
had  subsisted  through  long  user,  and  among 
them  was  the  right  to  elect  certain  local  of- 
ficers from  their  own  citizens,  and,  with 
some  restrictions,  to  manage  their  own  pure- 
ly local  affairs.  These  customs  and  liberties, 
with  other  rights,  had  been  so  often 
trampled  upon  by  the  King  as  to  arouse 
deep  hatred  of  centralization  of  power;  and 
we  find  among  the  many  grants  of  the  Great 
Charter  that  "the  city  of  London  shall  have 
all  its  ancient  liberties  .and  its  free  customs 
as  well  by  land  as  by  water.  Furthermore, 
we  will  and  grant  that  all  other  cities  and 
burghs  and  towns  .  .  .  shall  have  all 
their  liberties  and  free  customs."  Chap.  13. 
'*A11  evil  customs  .  .  .  shall  immediate- 
ly be  inquired  into  by  twelve  knights  of  the 
same  county,  upon  oath,  who  shall  be  elected 
by  good  men  of  the  same  coimty,"  and  after 
inquisition  made  "they  shall  be  altogether 
destroyed  by  them,  never  to  be  restored,  pro- 
vided this  be  notified  to  us  before  it  is  done." 
Chap.  48.  After  this  marvelous  statute, 
rights,  which  before  had  rested  largely  on 
custom,  rested  on  law,  with  a  guaranty 
against  violation  by  the  amazing  covenant 
of  King  John  that,  if  he  refused  redress  for 
an  "excess  committed,"  his  subjects  should 
be  released  from  their  allegiance,  and  at  lib- 
erty to  make  war  upon  him,  "saving  harm- 
less our  person  and  the  persons  of  our  Queen 
and  children  and  when  it  hath  been  re- 
dressed they  shall  obey  us  as  they  have  done 
before."     Chap.  61. 

The  rights  thus  secured  after  a  long  strug- 
gle and  by  great  pressure,  although  at  times 
denied  and  violated  by  the  ruling  monarch, 
were  never  lost,  but  were  brought  over  by 
the  colonists  the  same  as  they  brought  the 
right  to  breathe,  and  they  would  have  parted 
with  the  one  as  soon  as  the  other.  The  lib- 
erties and  customs  of  localities  reappear  on 
a  novel  and  wider  basis  in  the  town  meetings 
of  New  England  and  the  various  colonies, 
including  the  colony  of  New  York.  The 
right  of  the  inhabitants  of  townships  and 
manors  to  meet  at  stated  times  in  public 
town  meetings,  elect  town  officers,  and  trans- 
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act  town  business,  was  well  established 
while  we  were  a  colony,  and  was  recognized 
by  different  statutes  enacted  by  the  govern- 
or, council,  and  general  assembly  (Van 
Schaack's  Laws,  chaps.  1201,  1224,  1419, 
1448,  1454,  1459,  1460,  1499,  1536,  1562; 
Livingston  &  Smith's  Laws,  chaps.  43,  654. 

The  business  transacted  at  the  town  meet^ 
ing  related  to  highways,  care  of  the  poor, 
and  matters  of  purely  local  concern.  It  was 
confined  to  the  affairs  of  a  small  district, 
and  was  clearly  separated  from  public  mat- 
ters of  interest  to  the  colony  at  large.  The 
officers  elected,  generally  by  viva  voce  vote, 
were  supervisors,  assessors,  collectors,  con- 
stables, commissioners  of  highways,  and 
overseers  of  the  poor.  The  powers  and  du- 
ties of  these  officers  were  regulated  by  stat^ 
ute,  but  the  right  to  select  them  resided  in 
the  people  of  the  locality,  and  was  stubborn- 
ly insisted  upon  as  inviolable. 

Such  was  the  state  of  affairs  when  the 
first  Constitution  was  adopted.  While  that 
instrument  organized  the  state,  it  granted  no 
rights  to  the  people,  but  was  their  own  cre- 
ation, expressing  the  restraints  that  they  de- 
sired to  place  upon  themselves  by  preserving 
certain  principles  and  methods  of  govern- 
ment which  they  wished  to  remain  unalter- 
able. Thus  the  Constitution  of  1777  recog- 
nized local  self-government  as  already  exist- 
ing, and  continued  and  protected  it,  so  that 
it  could  not  lawfully  be  departed  from  with- 
out changing  the  Constitution  itself.  It  pro- 
vided that  "town  clerks,  supervisors,  assess- 
ors, constables,  and  collectors  and  all  other 
officers  heretofore  eligible  by  the  people, 
shall  always  continue  to  be  so  eligible."  § 
29.  Sheriffs,  coroners,  loan  officers,  county 
treasurers,  clerks  of  supervisors,  and  jus- 
tices of  the  peace  were  to  be  appointed.  §§ 
26,  29.  Thus  our  earliest  Constitution  did 
not  create  the  right  to  elect  the  administra- 
tive officers  of  towns,  but  continued  it  as  it 
had  existed  during  the  history  of  the  colony 
while  it  was  under  the  dominion  of  the 
English  Crown.  The  only  local  officers  men- 
tioned by  name  as  "eligible  by  the  people" 
were  town  officers,  and  in  fact  almost  all  of- 
ficers of  other  local  divisions  were  appointed 
by  central  authority. 

The  second  Constitution,  framed  in  1821, 
continued  the  right  by  the  general  clause, 
applicable  to  county,  town,  city,  and  village 
officers,  that  "all  officers  heretofore  elected 
by  the  people  shall  continue  to  be  elected; 
and  all  other  officers,  whose  appointment  is 
not  provided  for  by  this  Constitution,  and 
all  officers  whose  offices  may  be  hereafter  cre- 
ated by  law,  shall  be  elected  by  the  people, 
or  appointed,  as  may  by  law  be  directed." 
Article  4,  §  15.  Sheriffs,  coroners,  and  some 
other  county  officers  were  for  the  first  time 
made  elective. 
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The  third  Constitution,  drafted  in  1846, 
continued  the  principle  and  expanded  the 
right  by  the  following  provision:  "All 
county  officers,  whose  election  or  appoint^ 
ment  is  not  provided  for  by  this  Constitu- 
tion, shall  be  elected  by  the  electors  of  the 
respective  counties  or  appointed  by  the 
boards  of  supervisors,  or  other  ooimty  au- 
thorities, as  the  legislature  shall  direct.  All 
city,  town,  and  village  officers,  whose  election 
or  appointment  is  not  provided  for  by  this 
Constitution,  shall  be  elected  by  the  electors 
of  such  cities,  towns,  and  villages,  or  of 
some  division  thereof,  or  appointed  by  such 
authorities  thereof,  as  the  legislature  shall 
designate  for  that  purpose.  All  other  of- 
ficers, whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and  all 
officers  whose  offices  may  hei*eafter  be  cre- 
ated by  law,  shall  be  elected  by  the  people, 
or  appointed,  as  the  legislature  may  direct." 
Article  10,  §  2.  The  same  provision  was  car- 
ried forward,  ipaisaimis  verhiSf  into  our  pres- 
ent Constitution.    Article  10,  §  2. 

These  and  other  commands  of  the  differ- 
ent Constitutions,  when  read  in  the  light  of 
priOT  and  cotemporaneous  history,  show  that 
the  object  of  the  people  in  enacting  them 
was  to  prevent  centralization  of  power  in  the 
state,  and  to  continue,  preserve,  and  expand 
local  self-government. 

This  was  effected  throu^  a  judicious  dis- 
tribution of  the  power  of  selecting  public 
officers,  by  assigning  the  choice  of  local  of- 
ficers to  the  people  of  the  local  divisions,  and 
to  the  people  generally  those  belonging  to 
the  state  at  large.  The  management  of  the 
local  political  business  of  localities,  whether 
as  large  as  a  county  or  as  small  as  a  village, 
is  intrusted  to  local  officers  selected  by  the 
communities  where  those  officers  act,  and 
through  which  their  jurisdiction  extends. 
The  principle  of  home  rule  is  preserved  by 
continuing  the  right  of  these  divisions  to 
select  their  local  officers,  with  the  general 
functions  which  have  always  belonged  to  the 
office.  Unless  the  office,  by  whatever  name  it 
is  known,  is  protected,  as  the  court  have  uni- 
formly held,  the  right  to  choose  the  officer 
would  be  lost,  for,  with  his  former  functions 
gone,  he  would  not  be  the  officer  contem- 
plated by  the  Constitution,  even  if  the  name 
were  retained.  Unless  the  office  or  officer  is 
mentioned  eo  nomine  in  the  Constitution, 
the  name  may  be  changed,  or  the  office  abol- 
ished, provided  the  functions,  if  retained  at 
all,  remain  in  some  officer  chosen  by  the  lo- 
cality. Local  functions,  however,  cannot  be 
transferred  to  a  state  officer.  The  legis- 
lature has  the  power  to  regulate,  increase,  or 
diminish  the  duties  of  the  local  officer,  but 
it  has  been  steadfastly  held  that  this  power 
is  subject  to  the  limitation  that  no  essential 
or  exclusive  function  belonging  to  the  office 
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can  be  transferred  to  an  officer  appointed  bv 
central  authority.  The  office  may  go,  but 
the  function  must  be  exercised  locally  if  ex- 
ercised at  all.  While  no  arbitrary  line  is 
drawn  to  separate  the  powers  of  local  and 
state  officers,  the  integrity  of  the  local  of- 
fice is  protected,  with  its  original  and  inher- 
ent functions  imimpaired.  It  is  interference, 
whether  direct  or  indirect^  with  the  vital, 
intrinsic,  and  inseparable  functions  of  the 
office  as  thus  defined  and  understood,  that 
the  Constitution  prohibits.  People  ex  rel. 
Wood  V.  Draper,  15  N.  Y.  532;  People  v. 
Raymond,  37  N.  Y.  428;  People  em  rel  Bol- 
ton y.  Alhertaon,  55  N.  Y.  50 ;  Astor  v.  Tfeto 
York,  62  N.  Y.  567;  Re  New  York,  99  N.  Y. 
569,  2  N.  E.  642;  Qertum  ▼.  Kings  County, 
109  N.  Y.  170,  16  N.  E..328;  Koch  v.  New 
York,  162  N.  Y.  72,  46  N.  E.  170;  People  ex 
rel  Burhy  v.  HowUmd,  155  N.  Y.  270,  41  L. 
R.  A.  838,  49  N.  E.  775;  People  ex  rel. 
Oneida  County  ▼.  Oneida  County,  170  N.  Y. 
105,  82  N.  E.  1092;  Re  Brenner,  170  N.  Y. 
185,  63  N.  E.  133;  Re  Allison,  172  N.  Y. 
421,  65  N.  E.  263. 

The  statute  in  question  authorizes  the  as- 
sessment or  valuation,  for  the  purpose  of 
general  taxation,  of  all  special  franchises  by 
a  state  board  of  tax  commissioners  appointed 
by  the  governor.  Laws  1899,  chap.  712. 
The  general  franchise  of  a  corporation  is  its 
right  to  live  and  do  business  by  the  exercise 
of  the  corporate  powers  granted  by  the  state. 
The  general  franchise  of  a  street  railroad 
company,  for  instance,  is  the  special  priv- 
ilege conferred  by  the  state  upon  a  certain 
number  of  persons,  known  as  the  corpo- 
rators, to  become  a  street  railroad  corpora- 
tion, and  to  construct  and  operate  a  street 
railroad  upon  certain  conditions.  Such  a 
franchise,  however,  gives  the  corporation  no 
right  to  do  anything  in  the  public  highways 
without  special  authority  from  the  state,  or 
some  municipal  officer  or  body  acting  under 
its  authority.  When  a  right  of  way  over  a 
public  street  is  granted  to  such  a  corpora- 
tion, with  leave  to  construct  and  operate  a 
street  railroad  thereon,  the  privilege  is 
known  as  a  special  franchise,  or  the  right  to 
do  something  in  the  public  highway,  which, 
except  for  the  grant,  would  be  a  trespass. 

The  statute,  which  is  an  amendment  of 
the  general  tax  law,  declares,  in  substance, 
that  the  right,  authority,  or  permission  to 
construct,  maintain,  or  operate  some  struc- 
ture, intended  for  public  use,  "in,  under, 
above,  on  or  through  streets,  highways,  or 
public  places,"  such  as  railroads,  gas  pipes, 
water  mains,  poles  and  wires  for  electric, 
telephone,  and  telegraph  lines,  and  the  like, 
is  a  special  franchise.  For  the  purpose  of 
taxation,  such  a  franchise  is  made  real  es- 
tate, and  is  "deemed  to  include  the  value  of 
the  tangible  property  of  a  person,  copartner- 
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ship,  or  corporation  situated  in,  upon,  un- 
der, or  above  any  street,  highway,  public 
place,  or  public  waters  in  connection  with 
the  special  franchise"  and  taxed  as  a  part 
thereof.  Laws  1899,  p.  1590,  chap.  712,  §  1, 
d.  3.  This  includes  nothing  but  what  is  in 
the  street,  directly  or  indirectly,  and  ex- 
cludes power  houses,  depots,  and  all  struc- 
tures without  the  lines  of  the  street.  The 
taxes  thus  imposed  are  for  general  purposes, 
and  are  collected  in  the  same  way  and  used 
for  the  same  objects  as  other  taxes  upon  the 
general  assessment  roll. 

Prior  to  the  passage  of  this  act  general 
franchises  had  been  taxed  for  the  benefit  of 
the  state,  under  a  valuation  made  by  a  state 
officer,  with  the  sanction  of  the  courts.  Laws 
1896,  chap.  908,  §§  182,  190;  People  ex  rel. 
Wiehusch  d  H.  Co.  v.  Roberts,  154  N.  Y. 
101,  47  N.  £.  980.  Special  franchises,  how- 
ever, had  never  been  lawfully  assessed  either 
by  local  or  state  authority,  but  were  made 
taxable  property  by  the  act  before  us  for 
the  first  time  in  the  history  of  the  state. 
People  ex  rel.  Manhattan  R.  Co.  v.  Barker, 
146  N.  Y.  304,  40  N.  E.  996;  People  ex  rel. 
Brooklyn  City  R.  Co.  v.  Neff,  19  App.  Div. 
590,  46  N.  Y.  Supp.  385,  Affirmed,  on  opin- 
ion of  Cullen,  J.,  below,  in  154  N.  Y.  763,  49 
N.  E.  1102.  The  right  to  assess  special 
franchises  by  central  authority  is  challenged 
as  a  violation  of  the  principle  of  home  rule 
embodied  in  the  Constitution,  and  especially 
the  right  to  assess  the  tangible  property  an- 
nexed thereto  and  included  therein  by  the 
act,  because  the  latter  is  withdrawn  from  the 
jurisdiction  of  the  local  assessors  by  whom 
it  had  been  theretofore  assessed. 

Every  presumption  is  in  favor  of  the  con- 
stitutionality of  an  act  of  the  legislature, 
and,  if  the  Constitution  and  the  act  can  be 
reasonably  c<Nistrued,  so  as  to  enable  the  lat- 
ter to  stand,  it  is  the  duty  of  the  courts  to 
give  them  that  construction.  Still  it  is 
none  the  less  their  duty  to  adjudge  the  stat- 
ute void  if  it  is  in  plain  conflict  with  the 
real  intent  of  the  fundamental  law,  when 
considered  in  the  light  of  history  and  in  all 
its  aspects.  Sweet  v.  Syracuse^  129  N.  Y. 
316,  27  N.  E.  1081,  29  N.  E.  289;  People  ex 
rel.  Sinkler  v.  Terry,  108  N.  Y.  1,  14  N.  E. 
815.  What  was  the  situation  that  con- 
fronted the  legislature  when  it  passed  this 
statute  to  raise  mcmey  for  the  support  of 
government?  The  governor  had  officially  an- 
nounced that  "the  farmers,  the  market  gar- 
deners, and  the  mechanics  and  tradesmen 
having  small  holdings  are  paying  an  im- 
proper and  excessive  portion  of  the  general 
taxes."  The  legislature  wished  to  distrib- 
ute this  burden  in  a  just  and  equitable  man- 
ner, to  take  part  of  the  load  from  those 
who  carried  more  than  their  share,  and  to 
relieve  the  farms  from  some  of  the  effects  of 
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depreciation  in  value  through  competition 
with  the  cheap  and  fertile  lands  of  the  west. 
It   found   property   scattered   all   over   the 
state  worth  nearly  $200,000,000,  which  was 
not  taxed  at  all,  and  had  never  been  taxed. 
This   property  consisted   wholly  of  special 
franchises  or  privileges  given  by  the  state 
mainly   to   corporations    furnishing  to   the 
public    transportation,    water,    light,    and 
other  necessities   or  conveniences  of  daily 
life.    It  had  grown  rapidly  in  extent  and 
value  during  recent  years.     Jts  value  rested 
upon  the  right  to  use  in  some  manner  the 
public  highways  of  the  state ;  but  it  was  in- 
tangible, and  doubtless  for  this  reason  had 
never  been  brought  under  the  taxing  power. 
The  legislature  also  found  certain  tangible 
property,  which  was  subject  to  taxation,  sit- 
uated in  the  public  streets,  and  used  only  in 
connection  with  and  as  a  part  of  the  intangi- 
ble property  not  taxed,  and  of  no  substan- 
tial value  except  when  so  used.    It  found 
that  the  valuation  of  this  new  kind  of  prop- 
erty, intangible,  invisible,  and  elusive,  but  of 
great  value,  would  be  attended  with  peculiar 
cUfliculties,  which  would  require  a  degree  of 
knowledge  and  skill  not  possessed  by  local 
assessors,  but  belonging  only  to  experts^  who 
had  long  and  carefully  studied  the  subject 
of  taxation  in  all  its  varied  aspects.    The 
problem  was  to  place  a  just  and  adequate 
value  upon  a  right  capable  of  valuation,  but 
which   was   unseen,   without   form   or   sub- 
stance, and,  as  it  were,  the  mere  breath  of 
the  legislature.    It  was  a  new  problem  that 
had  never  arisen  before  during  the  history 
of  the  state,  and  it  was  to  be  solved,  not  to 
meet  local  needs,  but  an  exigency  of  state. 
How  did  the  legislature  deal  with  this  sit- 
uation?   It  created  a  new  system  of  taxa- 
tion, brought  within  its  range  a  new  char- 
acter of  property,  and  assigned  the  duty  of 
making  the  valuation  to  the  State  Board  of 
Tax  Commissioners,  composed  of  tax  experts 
already  in  office,  whose  sole  duty  related  to 
the  subject  of  taxation,  in  all  its  phases, 
throughout  the  entire  state.     It  made  the 
tax  commissioners  assessors  of  this  new  kind 
of   property   known   as   special   franchises; 
clothed  them  with  power  to  compel  the  own- 
ers to  furnish  under  oath,  in  addition  to  a 
general  report  containing  many  details,  such 
information  as  they  called  for;   authorized 
them  to  call  upon  the  local  assessors  for  all 
facts  that  they  could  furnish,  and  to  sum- 
mon aid  from  all  available  sources;  required 
them  to  give  notice  to  the  owner  affected, 
and  an  opportunity  to  be  heard,  and  pro- 
vided a  remedy  for  review  by  the  courts  of 
every  assessment  as  soon  as  it  was  filed.     It 
commanded  that  all  sums  in  the  nature  of  a 
tax  paid  by  the  owner  of  a  special  franchise 
to  a  municipality  for  its  exclusive  use  should 
be  deducted  from  the  tax  imposed  for  local 
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purposes,  and  exempted  the  tangible  prop- 
erty situated  in  public  highways,  and  used 
in  connection  with  the  special  franchise, 
from  all  other  forms  of  taxation.  §S  2,  42, 
43,  44,  45,  46.  The  new  kind  of  property 
was  termed  "real  estate,"  just  as  it  might 
have  been  termed  "personal  property,"  or 
"neutral  property,"  without  changing  its 
nature,  which  waa  such  as  local  assessors 
had  never  dealt  with. 

The  statute  should  be  considered  in  the 
light  of  the  circumstances  existing  when  it 
was  passed,  which  were  extraordinary  and 
unprecedented.  The  system  thus  created 
had  never  been  known  before,  and,  as  its 
main  subject,  the  act  dealt  with  special 
franchises,  which  had  never  been  taxed  be- 
fore. Property  unknown  as  the  subject  of 
taxation  to  the  framers  of  any  of  our  con- 
stituticms  was  brought  into  the  system, 
which  required  new  methods  of  valuation 
and  the  exercise  of  functions  which  had 
never  belonged  to  local  assessors.  The  prop- 
erty was  8tU  geiieris,  and  from  its  nature 
could  not  be  valued  by  local  officers.  Unless 
it  escaped  taxation  in  the  future  as  it  had 
in  the  paat,  it  was  necessary  to  commit  the 
power  to  other  officers  with  new  functions, 
wider  experience,  and  greater  opportunities 
for  observation,  who  would  be  able  to  grasp 
the  new  scheme  of  taxation  as  a  whole.  We 
should  not  be  misled  by  the  terms  "valua- 
tion" or  "assessment^"  as  the  simple  exer- 
cise of  judgment,  for  no  work  can  be  done 
without  that,  but  should  compare  the  in- 
trinsic nature  of  the  functions  exercised  by 
the  local  assessors  for  time  out  of  mind 
with  those  intrusted  to  the  state  tax  com- 
missioners, which  had  never  been  committed 
to  any  board  or  officer  before.  The  local  as- 
sessors dealt  with  tangible  property,  which 
could  be  seen,  and  was  open  to  the  judgment 
of  ordinary  men,  or  with  written  evidence 
of  debts  or  contracts  the  value  of  which  could 
be  easily  computed.  It  was  their  habit  to 
measure,  weigh,  and  count;  to  learn  the 
market  value  from  current  sales;  to  pass 
upon  physical  and  material  property  which 
they  were  accustomed  to  own,  rent,  or  use, 
and  with  which  they  were  familiar  in  their 
daily  life.  They  saw  it,  knew  it,  and  could 
judge  as  to  its  value.  It  was  before  their 
eyes,  and  they  could  act  upon  it  directly, 
without  resort  to  complicated  computations. 
On  the  other  hand,  the  valuation  of  special 
franchises  had  never  been  attempted  before, 
but  presented  a  new  field  of  action,  and 
called  for  the  exercise  of  new  and  difiTerent 
functions.  They  could  not  be  seen,  handled, 
measured,  weighed,  or  counted.  They  were 
specialties,  and  had  no  market  value.  There 
were  no  sales  to  guide,  and  no  experience 
from  ownership,  rental,  or  use  to  rely  upon. 
The  new  property  is  real  estate  in  name,  but 
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not  in  reality,  for  it  is  a  mere  privilege  to 
do  something  in  public  streets  and  places 
not  permitted  to  citizens  generally.  While 
local  in  a  narrow  sense,  it  is  unconfined  in 
its  real  nature,  for  it  depends  largely  on  the 
earning  capacity  of  a  going  concern,  fre- 
quently with  several  special  franchises,  but 
with  no  means  of  determining  the  amount 
earned  by  each.  The  value  depends  upon 
so  many  conditions,  existing,  frequently,  in 
localities  widely  separated,  and  upon  such  a 
complication  of  facts  and  figures  that  the 
valuation  cannot  be  safely  intrusted  to  men 
of  common  knowledge  and  experience.  What 
greater  calamity  in  the  shape  of  taxation 
could  threaten  the  vast  interests  involved 
than  to  intrust  this  important  subject  to 
unskilled  and  incompetent  men,  some  of 
them  willing,  it  may  be,  not  only  to  protect 
their  own  localities  at  the  expense  of  others, 
but  to  oppress  corporations  and  favor  indi- 
viduals? The  burden  could  not  be  distrib- 
uted equally,  for  each  local  board  would  have 
its  own  method  and  theory.  Uniform  action 
would  be  impossible,  and  conflict  and  con- 
fusion would  result.  A  wider  view,  a  dif- 
ferent kind  of  judgment,  a  balancing  of  lo- 
calities and  figures,  an  adjustment  and 
equalization  of  burdens,  and  an  exercise  of 
functions  not  local  in  nature  were  required 
to  meet  the  situation.  As  we  said  in  a  re- 
cent case:  "It  is  no  disparagement  of  the 
capacity  and  intelligence  of  the  average  as- 
sessor to  say  that  it  would  present  to  him 
a  problem  incapable  of  accurate  solution, 
and  a  rule  of  action  in  the  performance  of 
his  official  duty  impossible  in  practice." 
People  ex  rel.  Delaware,  L.  d  W,  R,  Co.  v. 
Clapp,  152  N.  Y.  400,  495,  39  L.  R.  A.  237, 
46  N.  E.  842,  844. 

The  legislature  also  brought  in  as  an  in- 
cidental part  of  the  system  some  tangible 
property  which  had  been  previously  assessed 
by  local  authority.  No  tangible  property, 
however,  was  affected,  except  such  as  was 
situated  in  the  public  highways,  and  was  so 
incidental  to  and  dependent  upon  the  special 
franchises,  as  to  have  no  substantial  value 
unless  used  in  connection  with  them.  The 
relation  between  the  intangible  right  to  run 
cars  in  the  streets  and  the  tangible  property 
in  the  rails  to  run  the  cars  on  is  so  intimate 
as  to  be  inseparable  in  any  practicable  sys- 
tem of  estimating  values.  Of  what  value 
are  poles,  strung  with  wires,  standing  in  the 
street,  without  a  special  franchise  to  use 
them  to  carry  electricity  or  send  the  mys- 
terious message?  What  are  appliances 
worth,  when  made  for  a  special  purpose,  if 
they  cannot  be  used  for  that  purpose?  What 
are  rails  and  ties  worth,  when  so  fastened  to 
the  land  in  a  public  highway  as  to  be  legal- 
ly a  part  of  it,  without  a  special  franchise 
to  place  and  use  them  there  as  part  of  a ' 
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railroad?  All  the  mains  and  pipes,  poles 
and  wires,  rails  and  ties,  of  the  relators, 
when  separated  from  their  special  fran- 
chises, have  no  value  except  as  firewood  or 
old  iron.  Their  only  substantial  value  is 
the  right  to  use  them  in  connection  with 
the  franchise,  and  hence  they  are  incidental 
to  the  franchise.  As  part  of  the  franchise, 
they  are  worth  something,  but,  severed  from 
it,  nothing  to  speak  of.  Suppose  a  straet 
railroad  company  should  forfeit  its  special 
franchise  by  a  violation  of  the  grant,  what 
would  its  rails  and  ties  be  worth?  They 
would  cease  to  exist  as  rails  and  ties,  and 
would  become  simply  so  much  old  material, 
and  even  the  title  would  vest  in  the  owner 
of  the  fee.  The  expense  of  grading,  placing 
them  in  position,  and  paving  around  them, 
which  is  a  large  part  of  the  original  cost, 
would  cease  to  be  an  investment,  and  would 
be  property  no  longer.  They  are  worth  vir- 
tually nothing  except  for  railroad  purposes, 
and  a  railroad  cannot  occupy  a  street  with- 
out a  special  franchise.  Separate  them 
from  the  franchise  by  taking  away  the  street 
privilege,  and  they  are  destroyed.  Their 
only  value  as  rails  and  ties,  as  distinguished 
from  so  much  old  wood  and  iron,  is  gone. 
Taking  the  broad  and  practical  view  of  the 
subject,  which  the  legislature  had  the  right 
to  take  in  creating  the  new  system,  they 
have  no  assessable  value  worthy  of  notice, 
except  through  the  actual  and  constant  use 
made  of  them  as  incidental  to  the  special 
franchises.  The  value  of  either  resides  in 
the  union  of  both,  and  can  be  practically  as- 
certained only  by  treating  them  as  a  unit 
Unless  assessed  together,  both  cannot  be  ad- 
equately assessed.  A  man  of  judgment,  in 
valuing  a  wagon,  and  especially  in  estimat- 
ing its  earning  capacity,  does  not  pass  upon 
the  body,  wheels,  top,  and  tongue  separate- 
ly. We  regai'd  the  tangible  property  as  an 
inseparable  part  of  the  special  franchises 
mentioned  in  the  statute,  constituting  with 
them  a  new  entity,  which,  as  a  going  con- 
cern, can  neither  be  assessed  nor  sold  to  ad- 
vantage except  as  one  thing,  single  and  en- 
tire. People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R. 
A.  255,  7  Am.  St.  Rep.  684,  18  N.  E.  ©92; 
Gue  V.  Tide  Water  Canal  Co,  24  How.  257, 
16  L.  ed.  635;  Hammock  v.  Farmers*  Loan 
d  T.  Co,  105  U.  S,  77,  26  L.  ed.  1111;  Bun- 
combe County  V.  Tommey,  115  U.  S.  132,  29 
L.  ed.  308,  5  Sup.  Ct.  Rep.  626,  1186. 

The  function  of  assessing  a  special  fran- 
chise does  not,  in  its  nature,  belong  to  a 
county,  city,  town,  or  village,  for  it  has 
never  been  exercised  by  officers  of  such  lo- 
calities, but  to  the  state,  by  which  it  is  now 
exercised  for  the  first  time.  It  is  not  exclu- 
sively local  in  character,  and  home  rule  ap- 
plies only  to  functions  peculiar  to  localities. 
It   was   unknown   to   our   forefathers,   who 


1908.      People  ex  rel.  METBOPOLiTAir  Stbeet  R.  Co.  y.  State  Bd.  of  Tax  Combb. 


brought  over  primitive  home  rule,  to  the  col- 
onistB  who  preserved,  or  to  the  foimders  of 
the  state  who  developed,  it.  It  is  no  part  of 
loeal  Bdf'govemment  as  known  to  history, 
or  to  learned  judges  who  have  written  upon 
home  rule  in  the  past.  It  did  not  come 
within  the  experience  of  former  times,  and 
was  not  contemplated  by  the  framers  of  our 
Constitutions.  They  kept  purely  local  af- 
fairs under  local  control;  but  this  is  not  lo- 
cal in  intrinsic  character,  for  the  power  to 
be  exercised  is  not  confined  to  the  limits  of 
one  community.  While  some  special  fran- 
chises are  within  a  single  tax  district,  others 
extend  through  several,  and  sometimes  into 
different,  towns,  cities,  and  villages.  The 
legislature  could  not  make  a  law  for  each 
case,  and  in  bringing  the  new  system  into 
operation  it  provided  by  general  rule  for  all 
cases  of  the  same  general  character,  whether 
then  existing  or  expected  in  the  future. 
Moreover,  a  special  franchise,  now  confined 
to  one  tax  district,  may,  by  expansion, 
through  merger,  consolidation,  leasing,  and 
the  like,  extend  into  other  tax  districts. 
Such  an  enlargement  is  open  to  all,  has 
been  the  experience  of  many,  and  may  be 
the  experience  of  all.  The  same  corporation 
may  have  many  special  franchisee,  continu- 
ous or  separate,  yet  they  are  all  practically 
one,  because  they  all  belong  to  one  system, 
the  earning  capacity  of  which  may  be  ascer- 
tained, but  not  that  of  each  special  fran- 
chise independent  of  the  others.  By  re- 
moving a  central  franchise,  the  line  is 
broken,  and  the  value  of  all  seriously  im- 
paired. The  combination  of  all  into  a  sin- 
gle enterprise  gives  the  highest,  if  not  the 
only,  value  to  each.  What  would  a  fran- 
chise in  a  town  be  worth  with  no  right  to 
enter  a  city  or  village?  While  the  strength 
of  the  chain  is  in  the  links,  the  value  of 
the  links  is  in  the  chain.  Hence  a  franchise 
is  not  essentially  local  in  character,  and  may 
require  action,  observation,  and  estimate  be- 
yond the  lines  of  a  single  tax  district  or  the 
accustomed  jurisdiction  of  local  assessors, 
^n  examination  of  the  books  of  the  corpora- 
tion may  be  necessary  in  making  the  valua- 
tion, yet  they  may  not  be  kept  in  the  munici- 
pality of  the  assessor's  residence.  A  high- 
way may  be  local,  but  the  title  thereto  is 
not ;  for,  whether  a  fee  or  an  easement,  it  is 
held  in  trust  for  the  people  at  large,  repre- 
sented by  the  state,  which  has  control  of 
the  streets  and  of  the  erections  therein. 
People  V.  Kerr,  27  N.  Y.  188.  The  franchise 
is  the  right  to  put  something  in  the  high- 
way and  use  it  there;  and,  if  the  right  fails, 
the  title  to  what  was  thus  placed  goes  with 
the  general  title. 

The  special  franchises  of  a  railroad  in  op- 
eration from  a  city  into  suburban  towns  may 
be  properly  treated  as  an  aggregation,  with- 
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out  a  precise  situs,  as  one  piece  of  property 
producing  a  gross  income,  as  a  single  sub- 
ject of  valuation,  like  all  the  personal  prop- 
erty of  an  individual,  from  <»ie  end  of  the 
line  ifi  the  other,  although  the  amount,  when 
ascertained,  must  be  apportioned  and  dis- 
tributed among  the  several  tax  districts  af- 
fected. §  42.  This  can  make  no  difference 
to  the  company,  for  it  has  only  so  much  to 
pay  in  any  event,  and  it  shows  that  the  work 
of  valuation  is  not  local,  but  general,  in  its 
character ;  and  that  it  is  a  matter  of  central, 
rather  than  municipal,  concern.  It  affects 
the  general  public,  rather  than  the  people  of 
a  community.  The  subject  is  one  that  local 
officers  cannot  handle,  because  they  cannot 
cpnsider  it  as  a  whole  by  going  without  their 
precincts,  but  must  stop  at  the  boundaries 
of  their  several  districts.  They  cannot 
make  the  distribution  among  localities  in- 
terested in  the  special  franchises.  Local  as- 
sessors still  remain  local  assessors,  with  • 
every  accustomed  function  intact  and  unim- 
paired. Local  self-government  is  untouched, 
and  there  is  no  invasion  of  local  functions. 
While  special  franchises  were  known  when 
the  later  constitutions  were  adopted,  they 
were  not  then  known  as  taxable  property. 
The  office  of  assessor  of  special  franchises 
was  then  unknown.  It  is  not  local  in  na- 
ture, but  is  a  new  office,  with  new  functions, 
adapted  to  property  of  a  new  kind,  and  dif- 
fering in  principle  from  any  ever  dealt  with 
by  local  assessors.  Property  created  by  the 
legislature,  and  never  intrusted  by  it  to  the 
local  assessors,  cannot,  with  propriety,  be 
said  to  have  been  taken  away  from  them. 

The  entire  taxing  power  belongs  to  the 
legislature,  and  not  a  dollar  can  be  raised 
for  local  or  general  purposes,  to  carry  on 
self-government  in  localities  or  in  the  state, 
or  to  provide  for  the  public  safety,  order, 
or  health,  except  by  its  authority.  This  su- 
preme power  should  be  considered  in  con- 
nection with  the  home-rule  provision  of  the 
CcMistitution,  and  neither  should  be  so  con- 
strued as  to  embarrass  or  cripple  the  other. 
Home  rule,  as  understood  and  practised  in 
the  past,  giving  to  localities  the  right  to 
govern  themselves,  but  not  to  hamper  the 
government  of  the  state,  should  be  care- 
fully protected  from  open  attack  or  indi- 
rect invasion.  Shadows,  however,  should 
give  way  to  substance,  and  the  right  to 
create  a  new  system  of  taxation,  and  bring 
in  property  of  a  new  character  hitherto  un- 
taxed, with  some  other  property  incidental 
thereto  and  worthless  without  it,  cannot, 
as  we  think,  be  denied  upon  principle,  and 
should  not  be  withheld  from  the  legislature, 
unless  required  by  some  controlling  decision 
of  the  court. 

While  it  is  difficult  to  classify  all  tiie 
authorities  relating  to  the  subject  of  home 
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rule,  the  most  of  them  fall  into  convenient 
groups.  At  the  head  of  the  first  class  stands 
the  celebrated  judgment  of  Chief  Judge 
Denio  in  People  ew  rel.  Wood  v.  Draper,  15 
N.  Y.  532.  In  that  case  the  statute  com- 
bined four  counties  into  one  police  district, 
invested  five  police  commissioners  appointed 
by  the  governor,  acting  as  a  board  with  the 
mayors  of  two  cities  in  the  district,  with  all 
the  powers  previously  belonging  to  certain 
local  officers  of  said  cities  respectively.  The 
new  board  was  authorized  to  appoint  and 
control  all  the  policemen  who  were  to  act 
in  any  part  of  the  district,  regardless  of 
residence  or  county  lines.  The  validity  of 
the  act  was  upheld  upon  the  ground  that 
the  commissioners  thus  appointed  were  not 
city  officers,  although  it  was  strongly  chal- 
lenged at  the  bar  and  by  a  vigorous  dis- 
senting opinion  as  a  violation  of  the  home 
rule  provision  of  the  Constitution. 

Similar  acts  creating  a  new  system  by 
erecting  a  metropolitan  fire  district,  a 
metropolitan  health  district,  a  metropolitan 
board  of  excise,  and  a  capital  police  dis- 
trict, each  embracing  the  territory  of  two 
or  more  municipal  divisions  of  the  state, 
were  also  sustained,  although  functions 
formerly  belonging  to  local  officers  were 
transferred  to  state  officials.  People 
V.  Pinckney,  32  N.  Y.  377;  Metropolitan 
Bd,  of  Health  v.  Heister,  37  N.  Y.  661; 
Metropolitan  Bd.  of  Excise  v.  Barrie,  34  N. 
Y.  657 ;  People  ex  rel.  McMullen  v.  Shepardj 
36  N.  Y.  285.  An  act,  however,  which  estab- 
lished a  police  district  consisting  of  a  city, 
with  a  police  force  already  organized,  and 
"three  small  patches  of  sparsely  settled 
territory,  in  all  less  than  a  square  mile," 
w*as  held  unconstitutional,  as  an  obvious  at- 
tempt to  evade  the  restrictions  relating  to 
home  rule,  because  it  was  designed  for  the 
city  only,  and  the  outside  fragments  could 
have  been  brought  into  the  city  if  it  was 
deemed  necessary  to  extend  police  protection 
to  them.  People  ew  rel.  Bolton  v.  Alhertaon, 
55  N.  Y.  50.  All  these  cases,  except  the 
last,  involved  the  right  to  erect  two  or  more 
separate  and  independent  municipalities 
into  a  new  civil  division,  to  authorize  offi- 
cials appointed  by  the  state  to  perform  the 
diiMps  formerly  discharged  by  local  officers, 
and  yet  leaving  the  municipalities  in  full 
(xisl Slice  and  untouched  in  all  other  re- 
spects. 

Acts  authorizing  state  officials  to  con- 
struct public  buildings,  parks,  and  highways, 
the  expense  of  which  was  to  be  paid  locally, 
have  been  uniformly  sustained,  although  the 
power  to  make  such  improvements  had  been 
previously  vested  in  the  local  authorities, 
and  it  was  urged  that  the  transfer  of  the 
power  was  an  encroachment  upon  local  self- 
government.  People  ex  rel.  McLean  v. 
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Flagg,  46  N.  Y.  401;  ABtor  v.  Vew  York,  62 
N.  Y.  667;  People  ex  rel.  Kilmer  v.  McDon- 
ald, 69  N.  Y.  362;  PeopU  ex  rel.  Oneida 
County  v.  Oneida  County,  170  K.  Y.  105, 
62  N.  E.  1092. 

To  the  next  group  may  be  assigned  stat- 
utes which,  directly  or  indirectly,  authorized 
the  appointment  of  local  officers  by  state 
officials  or  the  legislature,  or  extended  the 
terms  of  local  officers  already  elected,  or 
limited  the  power  of  local  authorities  in  the 
appointment  of  local  officers.  Such  legisla- 
tion has  been  condemned  as  in  manifest 
violation  of  home  rule.  Warner  v.  People, 
2  Denio,  272,  43  Am.  Dec.  740;  Devoy  v, 
yew  York,  36  N.  Y.  440;  People  v.  Ray- 
mond, 37  X.  Y.  428;  People  ex  rel.  Fowler 
v.  Bull,  46  N.  Y.  57,  7  Am.  Rep.  302;  PeopU 
ex  rel.  Williamson  v.  MoKinney,  52  N.  Y. 
374;  People  ex  rel.  Jjord  v.  Crooks,  53  N.  Y. 
648;  Rathhone  v.  Wirth,  150  N.  Y.  469,  34 
L.  R.  A.  408.  45  N.  £.  15;  People  ex  ret, 
Balcorn  v.  Mosher,  163  N.  Y.  32,  79  Am.  St 
Rep.  552,  57  N.  £.  88;  iSe  Brenner,  170  N. 
Y.  185,  63  N.  £.  133.  In  People  v.  Raymond, 
which  is  the  chief  reliance  of  the  relators, 
there  was  an  absolute  overthrow  of  the  local 
assessor,  and  the  transfer  of  all  his  func- 
tions to  a  state  officer,  which,  as  the  court 
held,  deprived  "the  people  of  the  city  of  a 
right  secured  to  them  by  the  Constitution." 

The  remaining  cases  decided  in  this 
court  are  not  readily  classified,  but,  as  the 
validity  of  the  statutes  involved  was  not 
disturbed,  no  analysis  thereof  is  necessary. 
People  ex  rel.  E ins f eld  v.  Murray,  149  N. 
Y.  367,  32  L.  R.  A.  344,  44  N.  E.  146;  Be 
Allison,  172  N.  Y.  421,  65  N.  E.  263;  PeopU 
ex  rel.  Taylor  v.  Dunlap,  66  N.  Y.  162;  Re 
New  York,  99  N.  Y.  569,  2  N.  E.  642;  Re 
McPherson,  104  N.  Y.  306,  58  Am.  Rep.  502, 
10  N.  E.  685;  Gertum  v.  Kings  County,  109 
N.  Y.  170,  16  N.  E.  328;  PeopU  ex  rel. 
Kemmler  v.  Durston,  119  N.  Y.  569,  7  L.  R. 
A.  715.  16  Am.  St.  Rep.  859,  24  N.  E.  6; 
Kooh  v.  New  York,  162  N.  Y.  72,  46  N.  E. 
170. 

When  new  systems  have  been  created  for 
the  management  of  the  indigent  insane,  the 
infliction  of  the  death  penalty,  or  the  pun- 
ishment of  convicts,  formerly  confined  by 
sheriffs  in  county  jails,  by  imprisonment  iu 
penitentiaries,  no  question  seems  to  have 
been  raised,  or  claim  made,  that  such  l^s- 
lation  interfered  with  the  principle  of  home 
rule.  The  absence  of  adjudicated  cases  re- 
lating to  these  and  other  subjects  which 
might  be  mentioned  is  not  without  signifi- 
cance. It  is  also  significant  that  the  re- 
visers of  our  present  Constitution,  acting 
but  a  few  years  ago,  made  no  change  in  the 
home-rule  provision,  as  it  indicates  that 
they  were  satisfied  with  the  subject  aa  it 
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had  been  expounded  by  the  oourts  and  acted 
upon  by  the  people. 

None  of  the  cases  cited  had  to  do  with 
such  a  peculiar  situation  and  novel  condi- 
tions as  faced  the  legislature  when  it  passed 
the  act  to  tax  special  franchises.  Certain 
expressions  of  learned  judges  used  arguendo 
in  discussing  the  subject  of  home  rule  are 
relied  upon  by  counsel  as  establishing  a 
principle  that  controls  this  case.  Principles 
are  not  established  by  what  wa«  said,  but 
by  what  was  decided;  and  what  was  said  is 
not  evidence  of  what  was  decided,  unless  it 
relates  directly  to  the  question  presented 
for  decision.  "General  expressions/'  as  the 
great  Federal  jurist  once  said,  "are  to  be 
taken  in  connection  with  the  cases  in  which 
those  expressions  are  used."  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  300,  6  L.  ed.  257. 

A  more  specific  review  of  the  authorities 
is  unnecessary,  for  it  is  sufficient  to  state 
that  neither  singly  nor  collectively  have 
they  so  construed  the  Constitution  as  to  pre- 
vent the  legislature,  under  the  circumstances 
existing  when  it  sought  to  promote  a  sound 
public  policy  by  passing  the  act  in  question, 
from  creating  a  new  system  of  taxation, 
embracing  within  it  a  new  character  of  prop- 
erty including  incidental  additions,  and  com- 
mitting the  power  of  assessment  to  a  state 
board  of  experts. 

The  remaining  questions  raised  by  the 
relators  do  not  require  elaborate  considera- 
tion. We  cannot  sustain  their  position  that 
the  taxation  of  a  special  franchise  impairs 
the  obligation  of  a  contract,  and  thus  vio- 
lates the  Federal  Constitution,  article  1,  S 
10.  The  franchises  are  grants  which  usually 
contain  contracts  executed  by  the  municipal- 
ity, but  executory  as  to  the  owner.  They 
contain  various  conditions  and  stipulations 
to  be  observed  by  the  holders  of  the  privi- 
lege, such  as  payment  of  a  license  fee,  of  a 
gross  sum  down,  of  a  specific  sum  each 
year,  or  a  certain  percentage  of  receipts,  as 
a  consideration  or  "in  full  satisfaction  for 
the  use  of  the  streets."  There  is  no  pro- 
vision that  the  special  franchise,  of  the 
property  created  by  the  grant,  shall  be  ex- 
empt from  taxation.  Such  a  stipulation 
would  be  void,  for  no  municipality  has 
power  to  withdraw  property  from  the  taxing 
power  of  the  state,  or  to  provide  by  ordi- 
nance or  contract  that  it  shall  be  free  for 
all  time  from  the  common  burden  which 
property  generally  has  to  bear.  Taxation 
is  the  rule,  with  every  presumption  to  sup- 
port it,  while  exemption  is  an  exception, 
with  every  presumption  against  it. 

The  condition  upon  which  a  franchise  is 
granted  is  the  purchase  price  of  the  grant, 
the  payment  of  which  in  money,  or  by  an 
agreement  to  bear  some  burden,  brought  the 
j^roperty  into  existence,  which  thereupon 
63  L.  R.  A. 


became  taxable  at  the  will  of  the  legisla- 
ture,  the  same  as  land  granted  or  leased  by 
the  state.  Tliere  is  no  implied  covenant 
that  property  sold  by  the  state  cannot  be 
taxed  by  the  state,  which  can  even  tax  its 
own  bonds,  given  to  borrow  money  for  its 
own  use,  unless  they  contain  an  express 
stipulation  of  exemption.  The  rule  of  strict 
construction  applies  to  state  grants,  and,  un- 
less there  is  an  express  stipulation  not  to 
tax,  the  right  is  reserved  as  an  attribute  of 
sovereignty.  Special  franchises  were  not 
taxed  imtil  by  the  act  of  1&90  amending  the 
tax  law  they  were  added  to  the  other  tax- 
able property  of  the  state.  This  is  all  that 
the  statute  does,  so  far  as  the  question  now 
under  consideration  is  concerned.  No  part 
of  the  grant  is  changed,  no  stipulation  alter- 
ed, no  payment  increased,  and  nothing  ex- 
acted from  the  owner  of  the  fran- 
chise that  is  not  exacted  from  the 
owners  of  property  generally.  No  blow 
is  struck  ^  at  the  franchise  as  s)ich, 
for  it  remains  with  every  right  conferred  in 
full  force,  but,  as  it  is  property,  it  is  re- 
quired to  contribute  its  ratable  share,  de- 
pendent only  upon  value,  toward  the  sup- 
port of  government.  No  burden  is  placed 
upon  it  except  such  as  is  borne  by  the 
homes  of  the  people  and  money  saved  for 
support  in  old  age. 

While  all  attempts  of  municipalities  to 
undermine  or  destroy  franchises  by  chang- 
ing the  terms  of  the  grant  have  been  prompt- 
ly repressed  by  the  courts,  there  is  no  case 
which  holds  that  a  franchise,  whether  gen- 
eral or  special,  cannot  be  taxed  the  same  as 
other  private  property.  The  relators  ac- 
cepted their  franchises  subject  to  the  right 
of  taxation  that  applies  to  all  property  in 
the  state,  and  we  agree  with  tlie  learned 
referee  that  the  special  franchise  tax  takes 
nothing  from  the  grant,  exacts  nothing  as 
further  compensation  for  the  privilege,  and 
impairs  no  contractual  obligation.   . 

The  further  contention  of  the  relators  that 
the  act  is  impracticable  and  incapable  of 
execution ;  that  the  special  franchises  should 
have  been  seperately  assessed ;  that  the  state 
tax  commissioners  adopted  no  rule  in  mak- 
ing the  assessments;  that  the  relators  did 
not  have  a  proper  hearing  at  the  time  pro- 
vided for  review;  and  that  due  process  of 
law  was  not  observed  in  the  taxation  of 
their  property, — after  due  consideration,  we 
overrule,  without  further  expression  of  rea- 
sons than  already  appears. 

In  reviewing  these  cases  we  have  received 
great  aid  from  the  strong  and  exhaustive 
opinion  of  the  late  Judge  Earl,  for  many 
years  a  distinguished  member  of  this  court, 
who,  acting  as  referee,  decided  them  in  the 
first  instance,  after  full  and  careful  consid- 
eration of  all  the  questions  involved.    It  waa 
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the  last  judicial  work  of  that  ripe  lawyer 
and  eminent  jurist,  and  we  regard  his  de- 
cision as  one  of  the  most  able  and  profound 
judgments  ever  pronounced  by  him  during 
his  long  and  useful  career. 

The  order  of  the  Appellate  Division  should 
he  reveraedf  and  judgment  of  the  Special 


Term    affirmed,    in   each   proceeding,   witii 
costs. 

Parker,  Ch.  J.,  and  O'Briem,  Bartlett, 
Martia,  CulleA,  and  Werner,  JJ.,  concur. 

Reargument  denied. 


WEST  VIRGINIA  SUPREME   COURT  OP  APPEALS. 


Robert  SNYDER 

t;. 

PHILADELPHIA    COMPANY    OP    WEST 

VIRGINIA,  Plff,  in  Err. 


(. 


.W.  Va.. 


.) 


*1.  Tite  ■amniona  In  an  action  of  tres- 
pass on  the  case  Is  not  a  part  of  the  record 
ontil  made  so  by  oyer. 

S.  Advantase  of  a  Tarlance  between  the 
writ  and  declaration  can  be  taken  by  plea  In 
abatement  only,  and  after  oyer. 

8.  ^  A  sninnftons  setting  fortit  tite  fnll 
corporate  name  of  a  defendant  corpora- 
tlon»  without  reciting  that  It  Is  a  corporation, 
is  sufficient 

4.  Tlie  o'wner  of  a  saa-  'well  situated 
near  a  pnbllo  lilsltwar  niar  la^rfnllr 
open  It  for  the  purpose  of  allowing  the  gas 
to  blow  the  water  out  of  It,  although  the  noise 
thereby  made  Is  clearly  such  as  to  frighten 
the  horses  of  persons  riding  or  driving  along 
the  highway ;  but  In  doing  so  he  must  exercise 
care  not  thereby  to  inflict  Injury  upon  such 
persons  or  their  property. 

5.  Persons  nslnv  liorses  on  tite  Itlsli- 
•vwWLj-  In  close  proximity  to  snclt  vrell» 
and  seeing  an  agent  of  the  owner  at  or  near 
It,  have  the  right  to  presume  that  he  will  not 
open  it  without  warning,  or  first  looking  for 
travelers  on  the  road,  and  are  not  guilty  of 
contributory  negligence  in  failing  to  turn  and 
fly  from  it,  or  In  failing  to  give  warning  of 
their  presence. 

O.  1%'hen,  by-  tite  neffliffent  blovrlns  oil 
of  sncli  -well,  a  teamster's  horses  become 
frightened,  and,  in  attempting  to  control 
them,  a  line  brealv,  causing  him  to  fall  from 
his  wagon,  whereby  he  is  injured,  the  prox- 
imate cause  of  the  injury  is  the  blowing  off 
of  the  well,  although  the  line  Is  weak  and 
wholly  insufficient  for  such  an  emergency. 

7.  In  snch  action.  If  the  declaration 
siio-ws  tbe  Jurisdiction  of  tbe  court, 
and  no  plea  in  abatement  has  been  filed,  the 
Judgment  will  not  be  reversed  for  want  of 
proof  of  the  venue  as  laid. 

(November  21,  1903.) 

ERROR  to  the  Circuit  Court  for  Wetzel 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 

^Ueadnotes  by  Poffbnbargeb,  J. 


damages  for  personal  injuriea  alleged  to 
have  been  caused  bj  defendant's  negligenoe. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rveker,  Aaderson,  A  Hu^kes 
and  J.  W.  Melntire,  for  plaintiff  in  error: 

Private  ownership  of  property  carries 
with  it  the  right  of  the  owner  to  use  the 
property  in. his  own  way  so  long  as  he  does 
not  interfere  with  the  rights  of  others,  and 
courts  of  law  will  not  interfere  with  the 
rightful  dominion  of  a  man  over  his  own 
property. 

Dicken  v.  Liverpool  Salt  d  Coal  Co,  41 
W.  Va.  511,  23  S.  E.  682;  WooIiriiM?  v. 
Chesapeake  d  O.  R,  Co.  36  W.  Va.  329,  16 
L.  R.  A.  271,  32  Am.  St.  Rep.  859,  15  S.  E. 
81 ;  Poling  v.  Ohio  River  R.  Co.  38  W.  Va. 
645,  24  L.  R.  A.  215,  18  S.  E.  782. 

Snyder  is  shown  to  have  been  guilty  of 
such  contributory  negligence  as  precludes 
him  from  legal  recovery. 

Where  an  injury  of  which  a  plaintiff  com- 
plains has  resulted  from  the  fault  or  negli- 
gence of  himself,  or  where  it  has  resulted 
from  the  fault  or  negligence  of  both  parties 
without  any  intentional  wrong  on  the  part  of 
the  defendant,  an  action  cannot  be  main- 
tained. 

Williams  v.  Michigan  C,  R.  Co.  2  Mich. 
259,  55  Am.  Dec.  59;  Rathbun  v.  Payne.  19 
Wend.  399;  Brotcnell  v.  Flagler,  5  Hill.  582; 
Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273;  Smith  y.  Smith,  2  Pick.  621,  13 
Am.  Dec.  464. 

In  all  cases  where  damages  are  sustained 
by  *the  plaintiff  in  consequence  of  the  use 
which  the  defendant  makes  of  his  own  prop- 
erty, it  is  necessary  to  inquire,  not  only 
whether  the  defendant  has  been  g^iity  of 
culpable  negligenoe  on  his  part,  but  whether 
the  plaintiff  is  free  from  a  similar  charge. 

Bush  y.  Brainard,  1  Cow.  78,  13  Am.  Dec 
513;  Brown  v.  Maxwell,  6  Hill,  592,  41  Am. 
Dec.  771;  Cosulich  v.  Standard  Oil  Co.  122 
N.  Y.  118,  19  Am.  St.  Rep.  475,  25  N.  E. 
259. 


Note. — For  the  similar  question  of  the  liabil- 
ity of  a  railroad  company  for  frightening  horse 
by  escape  of  steam  or  blowing  of  whistle,  see,  in 
this  series,  Sellick  v.  Lake  Shore  &  M.  3.  R.  Co. 
18  L.  R.  A.  154 ;  Bittle  v.  Camden  &  A.  R.  Co. 
63  L.  R.  A, 


23  L.  R.  A.  283 ;  Omaha  &  R.  Valley  R.  Co.  v. 
Clarice,  23  L.  R.  A.  504 ;  Mitchell  v.  Nashville 
C.  &  St.  L.  R.  Co.  40  L.  R.  A.  426 ;  and  Ken- 
tucky ft  I.  Bridge  Co.  t.  Montgomery,  67  L.  B. 
A.  781.  
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Mr.  IL  Xi.  Robinson  also  for  plaintiff  in 
error. 

Mr.  John  A.  Howard  for  defendant  in 
error. 

Poflenbarser,  J.,  delivered  the  opinion 
of  the  court: 

As  the  defendant  in  error,  Robert  Snyder, 
driving  a  two-horse  wagon  loaded  with  baled 
hay  along  a  public  road  in  Wetzel  county, 
approached  a  point  in  the  road  from  which 
a  gas  well  owned  by  the  Philadelphia  Com- 
pany of  West  Virginia  stood  about  60  feet 
distant,  W.  W.  Little,  an  agent  and  employee 
of  said  company,  opened  the  valve  or  gate 
of  the  pipe  in  which  the  gas  was  confined 
under  great  pressure,  and  permitted  it  to 
escape,  thereby  causing  a  hissing  and  roar- 
ing nnise,  which  frightened  plaintiff's  horses, 
and  caused  him  to  be  thrown,  or  to  fall, 
from  the  top  of  the  load  of  hay  to  the 
ground,  where  the  wheels  of  the  wagon 
passed  over  his  leg,  badly  fracturing  it,  and 
inflicting,  as  is  claimed,  permanent  injury. 
In  an  action  against  the  company  he  recov- 
ered a  judgment  for  the  sum  of  $2,500  as 
damages  for  the  injury  inflicted  by  the  al- 
leged negligence  of  said  company.  Of  this 
judgment  said  company  complains. 

The  first  assignment  of  error  is  predicated 
upon  the  action  of  the  court  in  overruling 
the  demurrer  to  the  declaration  and  each 
count  thereof.  Upon  the  demurrer  an  effort 
is  made  to  take  advantage  of  the  failure  of 
the  summons  to  say  or  recite  that  the  de- 
fendant company  is  a  corporation,  it  merely 
naming  the  defendant  as  the  "Philadelphia 
€k>mpany  of  West  Virginia."  An  objection 
of  this  kind  cannot  be  raised  by  demurrer. 
Advantage  of  it  can  be  taken  only  by  plea 
in  abatement  on  the  ground  of  a  variance  of 
the  declaration  from  the  writ.  In  cases 
other  than  misnomer  "the  defendant  on 
whom  the  process  summoning  him  to  answer 
appears  to  have  been  served  shall  not  take 
advantage  of  any  defect' in  the  writ  or  re- 
turn, or  any  variance  in  the  writ  from  the 
declaration,  unless  the  same  he  pleaded  in 
abatement."  Code  1899,  chap.  125,  §  15; 
Hoffman  v.  Bircher,  22  W.  Va.  637 ;  Ander- 
son V.  Doolittle,  38  W.  Va.  629,  18  S.  E. 
724.  The  omission  does  not  make  the  writ 
void,  for  it  is  mere  mat^r  of  description. 
The  corporate  name  is  fully  set  out,  and 
the  alleged  defect  is  mere  failure  to  describe 
the  defendant  as  a  corporation.  This  could 
have  been  cured  by  amendment,  and  said 
f  15  permits  the  amendment  to  be  made. 
If  the  defect  could  be  treated  as  a  misnomer, 
the  writ  is  amendable  on  mere  motion  accom- 
panied by  an  affidavit  of  the  right  name,  un- 
der I  14  of  chapter  125.  Such  plea  could  not 
luve  been  filed  without  having  first  made 
the  writ  a  part  of  the  record  by  demanding 
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oyer  thereof.  4  Minor,  Inst.  1266;  5  Rob. 
Pr.  98;  Hogg,  PI.  &  Forms,  166,  note  8; 
Stephens  v.  White,  2  Wash.  (Va.)  212; 
Watson  v.  Lynch,  4  Munf.  94.  To  have 
availed  itself  of  the  plea  in  abatement,  oyer 
of  the  writ  must  have  been  had,  and  the 
plea  in  abatement  filed  before  any  other  plea 
was  put  in.  A  plea  in  abatement  raises  the 
question  of  jurisdiction,  and  after  a  general 
appearance  the  jurisdiction  of  the  court  for 
want  of  sufficient  process  cannot  ordinarily 
be  raised.  4  Minor,  Inst.  1266.  Objections 
which  do  not  go  to  the  substance  of  an  ac- 
tion are  treated  as  waived  if  not  made  when 
the  occasion  of  them  arises.  "It  is  a  well- 
established  rule  that,  by  appearing  and 
pleading  to  the  action,  a  defendant  waives 
all  defects  in  the  process  and  in  the  service 
thereof.  The  cases  go  further,  and  imply 
such  a  waiver  from  the  defendant's  taking 
or  consenting  to  a  continuance  as  fully  as 
they  do  from  his  pleading  to  the  action. 
The  object  of  the  writ  is  to  apprise  the  de- 
fendant of  the  nature  of  the  proceeding 
against  him.  The  fact  of  his  taking  or  agree- 
ing to  a  continuance  is  evidence  of  his 
having  made  himself  a  party  to  the  record, 
and  of  his  having  recognized  the  »»,se  as  in 
court.  It  is  too  late  for  him  aftiir wards  to 
say  that  he  has  not  been  regularly  brought 
into  court."  Harvey  v.  Skiptoithf  16  Gratt 
410.  By  appearance  to  the  action  for  any 
other  purpose  than  to  take  advantage  of  the 
defective  execution  or  nonexecution  of  pro- 
cess, a  defendant  places  himself  expressly  in 
the  situation  in  which  he  would  be  if  pro- 
cess were  executed  upon  him.  Mahany  v. 
Kephart,  15  W.  Va.  609;  Bank  of  the  Val- 
ley V.  Bank  of  Berkley,  3  W.  Va.  386;  Chil- 
howie  Lumber  Co,  v.  Lance,  50  W.  Va.  636, 
41  S.  E.  128.  Had  all  these  dilatory  steps 
been  taken  by  the  defendant,  they  might  have 
been  unavailing  even  under  adverse  rulings 
of  the  courts,  for  many  decisions  hold  that 
it  is  unnecessary  to  append  the  descriptive 
words  "a  corporation."  See  Gillett  v.  Amer- 
ican Stove  d  Hollow  Ware  Co,  29  Gratt^ 
565,  in  which  both  writ  and  declaration 
omitted  the  words,  but  were  held  good; 
Woolf  V.  City  S,  B,  Co,  7  C.  B.  103;  Sorrxs 
V.  8 tape,  Hobart,  2l0h;  Henriquea  v.  West 
India  Co.  2  Ld.  Raym.  1534;  Rees  v.  Conoco- 
cheague  Bank,  6  Rand.  (Va.)*  326,  16  Am. 
Dec  755 ;  Douglass  v.  Kanawha  d  M.  R.  Co, 
44  W.  Va.  267,  28  S.  E.  705;  State  v.  Dry 
Fork  R.  Co,  50  W.  Va.  235,  40  S.  E.  447; 
Baltimore  d  0,  R.  Co.  v.  Sherman,  30  Gratt. 
602.  In  Woolf  V.  City  8.  B.  Co.  and  tf orris 
V.  Staps  it  was  said  that  the  name  argues 
a  corporation,  and  that  setting  it  forth  im- 
pliedly amounts  to  an  allegation  that  the 
defendants  are  a  corporate  body.  The  view 
has  been  adopted  and  is  still  adhered  to  both 
in  Virginia  and  this  state.  Qillett  v.  Ameri- 
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can  Stove  d  Bollaw  Ware  Co.  29  Gratt.  565 ; 
State  V.  Dry  Fork  R.  Co,  60  Va.  235,  40  S. 
E.  447.  It  is  inferred  from  the  absence  of 
anything  in  the  brief  in  support  of  this 
assignment  of  error  that  it  has  been 
abandoned.  At  any  rate,  it  is  clear  that 
there  is  nothing  in  it. 

The  criticism  of  the  declaration  is  that  it 
fails  to  show  that  the  defendant  violated 
any  duty  which  the  company  owed  to  the 
plaintiff.  It  alleges  that  the  defendant 
owned,  controlled,  and  operated  a  gas  well 
near  the  public  highway,  and  that  it  was  its 
duty  to  use  due  care  in  managing  and  oper- 
ating said  gas  well,  and  in  blowing  the  same 
off,  BO  as  not  to  interfere  with  the  lawful 
use  of  said  highway  by  persons  riding  and 
driving  thereon;  but  that  it  neglected  to  do 
so.  It  also  avers  that  the  plaintiff,  on  the 
28th  day  of  April,  1897,  was,  as  a  teamster, 
driving  his  team  upon  and  over  said  high- 
way, hauling  oil-well  supplies,  merchandise, 
hay,  etc.,  in  a  wagon  drawn  by  two  horses 
driven  by  him,  and  when  he,  with  his  team, 
came  to  a  point  on  said  highway  near  to  the 
said  gas  well  said  defendant,  through  its 
agents,  servants,  and  employees  then  and 
there  in  charge  of  said  gas  well,  not  re- 
garding its  duty  in  the  premises,  carelessly 
and  negligently  managed  and  operated  said 
gas  well,  and  so  carelessly  and  negligently 
caused  and  permitted  the  gas  from  said  well 
to  be  discharged  and  escape  with  great  force 
and  in  large  quantities  into  the  air,  making 
a  loud,  hissing,  unusual,  and  frightful  noise, 
calculated  to  frighten  horses  and  cause  them 
to  run  away,  and  which  did  then  and  there 
frighten  said  horses  so  driven  by  the  sa?d 
plaintiff,  and  caused  said  horses  to  become 
unmanageable  and  run  away,  whereby  the 
said  plaintiff  was  thrown,  etc.  Although 
the  well  was  owned  by  the  defendant  com- 
pany, and  was  purely  private  property,  the 
use  of  that  property  by  the  defendant  is  re- 
stricted by  the  law  so  far  that  it  cannot  be, 
either  by  negligence  or  wantonness,  so  oper- 
ated or  handled  as  to  inflict  injury  upon 
persons  or  their  property.  The  operation 
of  a  gas  well  is  in  no  sense  unlawful,  and, 
as  it  is  necessary  to  relieve  the  well  of  the 
accumulation  of  water  by  opening  the  gate 
and  allowing  it  to  blow  out,  this  operation  is 
also  lawful,  'and  cannot  be  regarded  as  a 
nuisance  per  ae.  But  it  is  well  settled  that 
a  business  or  transaction  which  is  in  itself 
lawful  may  be  so  used  or  so  conducted  as  to 
become  a  nuisance  and  make  the  owner  liable 
for  injury  resulting  therefrom.  So  a  man 
may  make  lawful  use  of  his  property,  but, 
if  he  is  so  negligent  and  careless  in  the  use 
thereof  as  to  inflict  injury  upon  others,  he 
must  answer  in  damages.  It  is  a  principle 
vital  and  indispensable  in  organized  society 
that  everyone  must  so  use  his  property  as 
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not  to  injure  others.  Although  he  has  the 
right  to  the  exclusive  dominion  and  enjoy- 
ment of  his  own  property,  and  may  do  with 
it  as  he  pleases,  he  must  respect  the  lives, 
limbs,  health,  and  property  of  others  to  the 
extent  of  exercising  at  least  ordinary  care 
for  their  safety  in  the  use  of  his  property. 
Such  right  of  dominion  and  enjoyment  in 
him  is  met  and  limited  by  the  same  right 
existing  in  other  people.  He  must  live  and 
let  live.  He  owes  a  duty  to  the  other,  and 
he  must  so  use  his  own  property  as  not  to 
injure  him.  At  least,  negligence  or  wilful 
misconduct  on  the  part  of  the  one  in  the  use 
of  his  own  property,  resulting  in  injury  to 
the  other,  makes  him  liable.  Potcell  v.  Bent- 
ley  d  G,  Furniture  Co.  34  W.  Va.  804,  12  L. 
R.  A.  53,  12  S.  E.  1085;  Wilaon  v.  PhcntU 
Poicder  Mfg.  Co.  40  W.  Va.  413,  62  Am.  St. 
Rep.  890,  21  S.  E.  1035;  McGregor  v.  Cam- 
den, 47  W.  Va.  193,  34  S.  E.  936.  The  cases 
of  IHcken  v.  Liverpool  Salt  d  Coal  Co.  41 
W.  Va.  611,  23  S.  E.  682;  Woolwine  v. 
Chesapeake  d  O.  R.  Co.  36  W.  Va.  329,  16 
L.  R.  A.  271,  32  Am.  St.  Rep.  859,  15  a  E. 
81,  and  Poling  v.  Ohio  River  R.  Co.  38  W.  Va. 
645,  24  L.  R.  A.  215,  18  S.  E.  782,  relied 
upon  by  the  plaintiff  in  error,  do  not  sup- 
port  its  contention.  The  language  quoted 
from  the  first,  "A  party  who  is  using  his 
own  property  in  a  lawful  way  cannot  be 
guilty  of  a  breach  of  duty  to  anyone," — 
implies  that  he  has  not  been  guilty  of  negli- 
gence or  wilful  misconduct  in  the  use  there- 
of; and  in  all  those  cases  it  was  determined 
by  the  processes  of  the  law  that  there  had 
been  no  negligence. 

This  principle  is  very  well  illuatrated  in 
a  line  of  decisions  which  hold  that,  although 
it  is  lawful  for  a  manufacturing  establish- 
ment to  maintain  a  steam  whistle,  that 
whistle  must  be  used  with  ordinary  care 
and  due  regard  for  the  rights  of  others,  and 
if,  by  the  negligent  use  thereof,  horses  are 
frightened  and  caused  to  run  away  and  in- 
flict injury,  the  owner  of  the  plant  is  liable 
for  the  resultant  damages.  Between  these 
cases  and  the  one  now  xmder  consideration 
there  is  a  very  close  analogy.  The  princi- 
ples upon  whicli  they  stand  are  well  estab- 
lished by  courts  of  high  standing,  as  well 
as  supported  by  fundamental  principles  of 
law,  and  their  application  to  the  facts  of 
this  case  as  set  forth  in  the  declaration 
makes  it  clearly  good.  ''The  use  of  a  steam 
whistle  in  a  manufacturing  establishment 
is  not  a  nuisance  per  se,  but  it  may  be  used 
so  as  to  become  such.  It  has  been  held  that 
the  sounding  of  the  steam  whistle  ^f  a  fac- 
tory 15  feet  from  the  platform  on  which  a 
team  is  being  unloaded  is  gross  negligence 
which  will  render  the  factory  owner  liable, 
where  the  person  in  charge  of  the  team  is 
not  first  warned  by  the  employees  in  charge 
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of  tbe  whistle,  although  the  whistle  is  in 
plain  view  from  such  platform,  and  the 
owner  of  the  team,  while  acquainted  with  its 
operation,  fails  to  notify  his  driver  thereof. 
If  a  horse  frightened  by  such  whistle,  pulls 
at  the  rope  by  which  he  is  hitched,  and  is 
thereby  Idlled,  the  proprietor  of  the  estab- 
lishment using  the  whistle  will  not  be  liable 
to  pay  damages,  in  any  event,  if  it  appear 
that  the  accident  was  the  combined  result 
of  the  noise  of  the  whistle  and  the  vicious 
habit  of  the  horse."  1  Thomp.  Neg.  §  1261. 
In  Knight  v.  Ooodyear'a  India  Rubber  Glove 
Mfg.  Co,  38  Conn.  438,  9  Am.  Rep.  406, 
Butler,  Ch.  J.,  said :  "Their  right  to  use  a 
whistle  must  be  conceded,  but,  like  all  other 
rights,  it  must  be  so  exercised  as  not  to  en- 
danger and  injure  others.  It  is  no  answer 
to  say  that  they  did  not  erect  or  blow  the 
whistle  for  any  such  purpose,  or  that  they 
had  no  knowledge  that  it  frightened  horses, 
or  that  they  did  not  suppose  it  was  calcu- 
lated to  frighten  them.  These  facts,  if  they 
existed,  they  were  bound  to  know  or  antici- 
pate." 

The  court  refused  to  give  an  instruction, 
aaked  for  by  the  defendant,  telling  the  jury 
that  if  the  plaintiff,  knowing  the  danger  of 
approaching  the  gas  well,  and  having  reason 
to  anticipate  danger,  not  dependent  upon 
natural  causes,  but  likely  to  happen  by  rea- 
son of  the  defendant  operating  its  gas  well, 
and  having  knowledge  of  the  danger,  ap- 
proached the  well,  he  was  guilty  of  contribu- 
tory negligence,  and  could  not  recover  unless 
defendant's  agent  let  off  the  gas  with  in- 
tent to  frighten  the  horses.  It  is  insisted 
that  this  iniitruction  should  have  been  given. 
As  the  plaintiff  was  proceeding  along  the 
public  highway  where  he  had  the  right  to 
be,  and  the  gas  well  had  not  yet  been  opened, 
he  was  not  bound  to  assume  that  it  would 
be  opened  while  he  was  passing.  He  admits 
in  his  testimony  that  he  saw  Little  ap- 
proaching the  derrick,  and  from  this  fact  it 
might  have  been  inferred  that  Little  in- 
tended to  open  the  well;  but,  as  plaintiff 
was  already  in  the  occupancy  of  the  high- 
way, the  team  already  in  close  proximity 
to  the  well,  where  the  noise,  which  the  wit- 
nesses say  was  about  five  or  six  times  as 
great  as  that  of  an  ordinary  locomotive 
whistle,  was  likely  to  frighten  his  horses, 
he  was  not  bound  to  assume  that  the  defend- 
ant's agent  would  do  a  negligent  and  redc- 
less  act.  He  had  the  right  to  assume  that 
the  agent  would  perform  his  duty  and  obey 
the  law,  by  waiting  until  after  the  team  had 
passed.  All  the  evidence  bearing  on  the 
question  is  to  the  effect  that  the  plaintiff 
was  so  near  the  well  when  he  saw  Little  go- 
ing to  it  as  to  make  his  position  dangerous 
if  the  well  should  be  opened.  Can  it  be  said 
that  because  he  did  not  turn  back  and  fiy 
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from  the  mere  prospect  of  such  danger  he 
was  guilty  of  contributory  negligence?  The 
groundlessness  of  this  contention  is  too  ap- 
parent to  require  the  citation  of  any  author- 
ity. 

On  the  motion  to  set  aside  the  verdict, 
which  the  court  overruled,  it  is  argued  that 
there  was  no  proof  of  the  ownership  of  the 
well  by  the  defendant  company.  Throughout 
the  entire  trials  with  the  exception  of  a 
single  question  propounded  by  counsel  for 
the  defendant,  the  defendant  company  was 
never  referred  to  by  either  counsel  or  wit- 
nesses by  its  full  name.  For  the  most  part 
it  was  called  the  Philadelphia  Company. 
The  ownership  of  the  well  was  not  contro- 
verted, nor  was  there  even  a  suggestion  or 
intimation  throughout  the  whole  trial  that 
the  defendant  company  did  not  own  and  op- 
erate it.  The  plausible  suggestion  that  the 
trial  proceeded  upon  the  tacit  admission  of 
the  defendant's  ownership  of  the  well  need 
not  be  adopted,  if  it  could  be.  There  seems 
to  be  enough  evidence  in  the  record  to  war- 
rant the  finding  of  the  jury  upon  that  point. 
In  the  testimony  of  a  witness  for  the  de- 
fendant, the  following  is  foundt 

Q.  Are  you  acquainted  with  the  oil  well 
on  what  is  called  the  Barr  farm  in  this 
county,  belonging  to  the  Philadelphia  Corn* 
pany  of  West  Virginia,  or  gas  well? 

A.    Yes,  sir. 

Q,  Do  you  remember  the  time  that  Robert 
Snyder  was  injured  by  falling  off  a  wagon 
near  that  well? 

A.   I  recollect  of  hearing  of  it. 

Q.  Do  you  know  anything  about  the  con- 
dition of  the  road,  as  to  bushes  along  the 
edge  of  it  at  that  time,  between  the  road 
and  the  well? 

A.   Yes,  sir. 

The  witness  then  proceeds  to  describe  the 
location.  Clearly,  he  testified  to  that  well 
as  belonging  to  the  defendant  company,  and 
identified  it  as  the  well  near  which  the  plain- 
tiff was  hurt.  As  there  is  no  evidence  to 
the  contrary,  this  is  sufiicient  upon  which  to 
rest  the  verdict  as  to  the  ownership  of  the 
well,  and  on  that  groimd  the  verdict  cannot 
be  set  aside.  Had  there  been  no  ad- 
mission of  ownership  by  the  defendant, 
or  proof  of  it  by  his  own  witnesses, 
and  no  proof  of  it  by  the  plaintiff,  the 
verdict  would  have  to  stand  upon  the  tacit 
admission  of  oi^mership,  or  else  be  set  aside, 
but  proof  of  it  by  the  defendant  relieves  the 
court  of  the  duty  of  saying  whether  it  can 
stand  upon  the  implied  admission. 

Further  argument  on  the  motion  to  set 
aaide  the  verdict  is  based  upon  the  theory 
of  contributory  negligence  on  the  part  of 
the  plaintiff,  it  being  contended  that,  as  the 
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plaintiff  knew  the  location  of  the  well,  and 
saw  the  defendant's  agent  there,  and  con- 
tinued to  advance  to  a  point  within  82  feet 
of  the  well,  without  warning  the  agent  not 
to  open  it,  and  without  doing  anything  else 
hy  way  of  precaution  against  danger,  he 
took  upon  himself  the  risk,  and  cannot  be 
heard  to  complain  of  the  result.  This  prop- 
osition has  been  sufficiently  discussed  in 
passing  upon  the  instruction.  The  testimony 
further  shows  that,  although  the  horses  be- 
came frightened  and  ran,  the  wagon  was  not 
overturned,  nor  the  load  thrown  off,  and 
that  shortly  after  it  had  started  one  of 
plaintiff's  lines  broke,  and  he  fell  from  the 
wagon.  Upon  these  facts  it  is  insisted  that 
the  injury  was  due  to  the  breaking  of  the 
line,  and  that  as  the  plaintiff,  in  his  business 
of  hauling,  was  accustomed  to  driving 
through  a  community  in  which  there  were 
numerous  gas  wells,  many  of  which  were 
often  opened  and  blown  out,  it  was  his  duty 
to  provide  himself  with  safe  and  sufficient 
lines  with  which  to  control  his  team.  This 
position  is  untenable,  for  the  reason  that 
the  weak  condition  of  the  line  cannot  be 
regarded  as  having  been  the  proximate  cause 
of  the  injury.  "Where  an  alleged  interven- 
ing cause  .  .  .  is  in  reality  only  a  con- 
dition upon  or  through  which  the  negligent 
act  operated  to  produce  the  injuries  com- 
plained of,  the  defendant  will  be  held  li- 
able." 21  Am.  &  £ng.  £nc.  Law,  2d  ed.  p. 
494.  The  excitement  of  the  horses  caused 
by  the  blowing  off  of  the  gas  well  must  be 
regarded  as  the  cause  of  the  injury,  not  the 
weak  condition  gf  the  line  through  which 
that  cause  operated,  even  if  it  be  conceded 
that  the  fall  was  the  result  of  the  breaking 
of  the  line,  and  not  of  the  jolting  or  toppling 
of  the  wagon,  resulting  from  the  running  of 
the  horses.  The  jury  had  the  right  to  infer 
that,  but  for  the  negligent  act  of  the  defend- 
ant, the  line,  although  weak,  would  not 
have  broken.  This  principle  is  illustrated 
in  1  Thomp.  Neg.  §  01,  as  follows:  "A  is 
passing  along  the  street  in  his  chaise,  when 
the  dog  of  B  leaps  at  his  horse.  The  horse 
takes  fright,  and  becomes  unmanageable.  In 
endeavoring  to  restrain  him,  a  rein  is 
broken.  In  consequence  of  this,  the  chaise 
is  dashed  against  a  post  and  broken.  The 
attack  of  the  dog,  and  not  the  breaking  of 
the  rein,  is  the  proximate  cause  of  the  in- 
jury. ...  A  street  car  is  running  at 
an  unlawful  rate  of  speed,  in  consequence  of 
which  it  strikes  a  dray,  breaks  its  shaft,  and 
causes  the  horse  to  run  away.  The  driver, 
while  endeavoring  to  secure  the  horse,  is 
struck  by  the  broken  shaft  and  hurt.  The  un- 
lawful act  of  the  street  railway  company  is 
the  proximate  cause  of  his  injury.  A  horse 
is  allowed  to  run  at  large  on  a  public  street, 
in  violation  of  a  municipal  ordinance.  A 
63  L.  R.  A, 


man  is  driving  a  mare  along  the  street,  and 
her  colt  is  running  along  by  her  side.    The 
horse  chases  the  colt.     This  frightens  the 
mare  so  that  she  runs  away,  and  both  the 
mare  and  colt  are  injured.     The  owner  of 
the  mare  and  colt  has  a  right  of  action 
against  the  owner  of  the  horse  for  the  dam- 
age thus  produced."     The  proximate  cause 
is  not  always  that  which  is  nearest  in  lime 
or  place  to  the  injury.    The  meaning  of  the 
maxim.  Causa  prowima,  non  remola,  tpee- 
tatur,  is  that  the  true  cause  of  an  injury  ii 
that  which  brings  it  about  either  by  direei 
operation   or   by   setting   in   motion   other 
causes  as  imstruments  or  agents  operating 
under  its  dominant  influence.     The  proxi- 
mate cause  is  the  superior  or  controlling 
agency,   as   contradistinguished  from  those 
causes  which  are  merely  incidental  or  sub- 
sidiary   to    such    controlling   or    principal 
cause.  Phillips  on  Insurance,  §  1097, says:  ^If 
two  causes  conspire,  and  one  must  be  chosen, 
the    more    scientific    inquiry    seems   to    be 
whether  one  is  not  the  efficioit  cause  and 
the  other  merely  instrumental  or  merely  in- 
cidental, and  not  which  is  nearest  in  place 
or  time  to  the  consummation  of  the  catastro- 
phe."   At  §  1132  the  same  work  says:    "In 
case  of  the  concurrence  of  different  causes, 
to  one  of  which  it  is  necessary  to  attribute 
the  loss,  it  is  to  be  attributed  to  the  effi- 
cient predominating  peril,  whether  it  is  or 
is  not  in  activity  at  the  consummation  of 
the  disaster."    In  Brady  v.  North  Western 
Ins,  Co.  11  Mich.  425,  Martin,  Ch.  J.,  said: 
"That  which  is  the  actual  catise  of  the  loss, 
whether  operating  directly  or  by  putting  in- 
tervening agencies,  the  operation  of  which 
could  not  be  reasonably  avoided,  in  motion, 
by  which  the  loss  is  produced,  is  the  cause 
to  which   such  loss  should  be  attributed." 
These  principles  are  approved  in  ^Etna  F. 
Ins.  Co,  V.  Boon,  05  U.  S.  117,  24  L.  ed.  395. 
In  Louisiana  Mut.  Ins.  Co,  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65,  the  same  principle  is  ap- 
plied in  a  case  in  which  the  property  in- 
sured was  destroyed  by  fire  which  originated 
from  an  explosion  in  a  building  other  than 
that  in  which  the  insured  property  was.    By 
the  policy,  loss  by  fire  which  might  happen 
by  means  of  an  explosion  was  excepted,  and 
the  court  held  that  the  insurers  were  not 
liable.     In  the  opinion  Mr.  Justice  ^liller 
said:    "The  explosion  undoubtedly  produced 
or  set  in  operation  the  fire  which  burned  the 
plaintiff's  cotton.    The  fact  that  it  was  car- 
ried to  the  cotton  by  first  burning  another 
building  supplies   no  new   force  or   power 
which  caused  the  burning."     Though  these 
principles  are  announced  in  insurance  cases, 
it  has  already  been  shown  that  the  courts 
apply  them  to  negligence  cases  in  seeking 
the  cause  of  an  injury.    Whatever  the  form 
of  action  or  relation  of  the  parties  may  be^ 
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those  principles  remain  the  same.  An  addi- 
tional illustration  is  a  negligence  case  found 
in  8t.  Louis,  I,  M.  d  8,  R,  Co,  v.  Maddry,  67 
Ark.  306, 21  S.  W.  472,  where  a  person  almost 
blind,  having  taken  a  seat  in  a  passenger 
car  which  had  heen  put  in  place  to  receive 
passengers,  was  killed  on  the  platform  by  an- 
other car  approaching  from  the  rear,  in  at- 
tempting to  escape,  while  other  passengers 
succeeded  in  avoiding  injury  by  getting  off. 
The  court  held  that  the  fact  that  the  in- 
testate was  almost  blind  did  not  make  him 
chargeable  with  contributory  negligence  in 
attempting  to  travel  without  an  attendant, 
even  if  sight  would  have  enabled  him  to 
escape  injury.  The  reason  given  was  that 
"his  blindness  was  not  the  juridical  cause  of 
his  injury,  but  only  a  condition  that  made  it 
possible." 

Under  the  impression  that  such  an  objec- 
tion could  be  raised  by  motion  to  set  aside 
the  verdict  or  to  arrest  the  judgment,  it  is 
insisted  in  the  brief  that  there  is  no  proof 
that  the  well  is  located,  or  that  the  injury 
occurred,  in  Wetzel  county  j  and,  further, 
that  it  is  not  shown  in  what  district  or  par- 
ticular locality  the  cause  of  action  arose. 
The  exact  place  is  not  material  in  any  aspect 
of  the  case.  1  Chitty,  PI.  394.  It  need  not 
be  either  alleged  or  proved.  The  county  in 
which  it  occurred  is  material,  and  it  is  nec- 
essary to  allege  it.  In  other  words,  the 
venue  must  be  laid  in  the  declaration.  But 
it  does  not  follow  that  the  judgment  cannot 
stand  because  there  was  no  proof  that  the 
cause  of  action  arose  in  the  county  named 
in  the  declaration.  In  an  action  of  this 
kind  the  county  is  important  only  as  bear- 
ing upon  the  question  of  jurisdiction,  and 
an  objection  to  the  jurisdiction,  where 
the  declaration  shows  jurisdiction  on  its 
face,  cannot  be  raised  by  mere  motion. 
"Where  the  declaration  or  bill  shows  on  its 
face  proper  matter  for  the  jurisdiction  of 
the  court,  no  exception  for  the  want  of  such 
jurisdiction  shall  be  allowed,  unless  it  be 
taken  by  plea  in  abatement."  Code  1899, 
chap.  125,  §  16.  The  defendant  cannot  allow 
the  action  to  proceed  through  trial  and  ver- 
dict to  judgment,  and  then  complain  that 
the  cause  of  action  did  not  arise  in  the 
county  in  which  the  venue  is  laid.  If  he  pro- 
poses to  contest  the  jurisdiction  of  the  court 
on  that  grround,  he  must  give  notice  of  it  by 
plea  in  abatement.  In  Osborne  v.  Taylor, 
12  Gratt.  120,  the  jurisdiction  depended  upon 
a  question  of  fact  to  be  decided  by  the 
court,  namely,  whether  certain  slaves,  nec- 
essary parties  to  the  bill,  had  been  emanci- 
pated. No  plea  to  the  jurisdiction  had  been 
filed,  and  the  court  held  that  the  statute 
applied  and  prevented  the  making  of  the 
'Objection  to  the  jurisdiction  for  the  first 
time  in  the  appellate  court.  In  Washington 
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d  y.  O.  Teleg,  Co.  v.  Hohson,  15  Gratt.  122, 
it  appeared  on  the  trial  that  some  of  the 
defendants  resided  out  of  the  state,  and 
it  was  held,  under  the  statute,  that,  even 
if  this  were  good  ground  for  objection  to  the 
jurisdiction  of  the  court,  it  was  no  excuse  for 
arresting  the  judgment,  as,  to  be  available, 
it  must  have  been  set  up  by  plea  in  abate- 
ment. In  Beckley  v.  Palmer,  11  Gratt.  625, 
and  Hudson  v.  Kline,  9  Gratt.  385,  whero 
objections  to  the  jurisdiction  in  equity  were 
sustained  at  the  hearing,  the  reasoning  of 
the  court  indicates  that  they  were  sustained 
simply  because  the  bills  on  thetr  faces 
showed  want  of  jurisdiction.  Had  it  been 
otherwise,  the  statute  would  have  applied. 
For  further  illustration  of  the  application 
of  the  statute  in  analogous  cases,  see  Bank 
of  the  Valley  v.  Oettinger,  3  W.  Va.  300; 
Middleton  v.  White,  5  W.  Va.  672;  Quarrier 
V.  Peabody  Ins.  Co,  10  W.  Va.  607,  27  Am. 
Rep.  582.  But,  if  this  were  not  true,  there 
is  enough  evidence  to  warrant  the  finding, 
as  will  be  seen  by  reference  to  the  testimony 
quoted  concerning  ownership  of  the  well. 

Upon  the  whole  case,  the  conclusion  is 
that  there  was  no  error,  and  the  judgment 
should  be  affirmed, 

Brannon,  J.,  dissenting: 

What  duty  to  the  plaintiff  did  defendant 
break?  None.  Therefore  there  can  be  no 
recovery  by  law.  The  defendant  did  only  a 
lawful  act  in  its  business.  Tlie  accident 
falls  within  the  pale  of  inevitable  misfor- 
tune.  It  is  a  case  of  damnum  absque  injuria. 
No  negligence  or  wrong  is  shown;  no  viola- 
tion of  duty.  Taking  the  case  as  shown  by 
the  plaintiff's  evidence,  there  is  no  law  to 
support  the  verdict.  It  is  against  law. 
Veith  V.  Hope  Salt  d  Coal  Co.  51  W.  Va.  96, 
67  L.  R.  A.  410,  41  S.  E.  187. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  by 
Poffenbarger,  J.: 

In  disposing  of  the  assignments  ef  error 
it  was  deemed  unnecessary  to  review  the  evi- 
dence, which  is  conflicting.  In  the  petition 
for  rehearing,  lack  of  evidence  of  neg- 
ligence is  urged,  great  stress  being 
laid  upon  the  fact  that  Little,  the 
agent  of  the  company,  says  he  looked 
for  teams  and  persons  passing  upon 
the  road  before  he  opened  the  well,  but  saw 
none.  But  this  testimony  does  not  conclude 
the  question  whether  there  was  an  exercise 
of  due  care.  The  plaintiff  testifies  that  he 
saw  a  man  in  the  derrick,  and  that  he  was 
on  high  ground,  and  only  about  100  feet 
distant  from  the  well  when  it  was  opened. 
W.  C.  Edwards,  a  disinterested  party,  says 
Snyder  stopped  his  team  on  top  of  a  rise  in 
the  road  a  short  distance  from  the  well,  and 
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that  Little  oould  have  seen  him  if  he  had 
looked.  Being  further  questioned  on  this 
point,  he  reasserted  his  positive  belief  that 
a  man  standing  in  the  derrick  could  have 
seen  Snyder's  team  at  the  point  at  which 
the  team  was  stopped  to  allow  the  witness 
(Edwards)  to  pass.  W.  O.  Grallaher,  who 
was  with  Edwards,  testified  as  a  witness 
for  the  defendant  that  Snyder's  team  stopped 
at  a  point  15  or  20  feet  frcnn  the  top  of  the 
rise  in  the  road,  and  that  a  man  on  top  of 
the  load  could  see  the  derrick  from  that 
point,  and  that  a  nuin  in  the  derrick  could, 
in  his  opinion,  have  seen  the  team,  if  he  had 


looked  carefully.  It  further  appears  froin 
the  evidence  that  on  the  ground  between  the 
well  and  the  point  at  which  the  team  was 
there  was  some  growth  of  weeds  or  bnuh, 
or  of  both,  by  reason  of  which  the  view 
may  have  been  slightly  obstructed.  In  this 
state  of  the  evidence,  the  questions  whether 
the  agent  could  have  seen  the  team,  and 
whether  he  performed  the  duty  of  looking 
for  passing  teams  before  opening  the  welt, 
were  clearly  proper  for  the  jury,  and  such 
as  the  court  cannot  paas  upon  without  im- 
properly interfering  with  the  functions  of 
the  jury  in  the  trial  of  the  case. 
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STATE  of  Washington,  Reapt,, 

V. 

Charles  W.  POWER,  Appt. 
(24  Wash.  84.) 

1*  That  a  ■tatste  making  It  a  mtade- 
■leanor  to  employ  means  to  procure 
the  inli»carrlave  of  a  presaant  vroman 

prescribes  the  penalty  for  the  offense  does 
not  Uke  such  act,  when  it  results  In  death, 
out  of  the  provisions  of  a  statute  making  it 
manslaughter  to  kill  another  in  the  commis- 
sion of  some  unlawful  act 

S.  Upon  trial  of  one  for  manslanvhter 
In  canalnv  the  death  of  a  won&an 
in  attempting  to  cause  a  miscarriage,  eyldence 
is  admissible  that,  upon  learing  home,  she 
stated  that  she  was  in  trouble,  and  was  go- 
ing to  accused  for  treatment,  as  explanatory 
of  the  nature,  character,  and  object  of  her 
act. 

8.    That  a  deelaratlon  hy  a  drlns  per- 


son 'vraa  made  t^ro  days  befor«  dcnth, 

and  that  he  did  not  expressly  state  that  be 
believed  he  was  going  to  die,  do  not  make  It 
Inadmissible  in  evidence  as  a  dying  declara- 
tion, where  the  illness  actually  caused  death, 
and  from  the  statement  of  deceased  and  the 
surrounding  circumstances  It  is  evident  that 
he  bad  given  up  all  hope  of  recovery. 

4.  A  new  trial  of  an  Indictment  avminst 
a  physician  for  canslns  the  Aenth 
of  a  vroman  upon  whom  he  attempted  to 
produce  an  abortion  should  not  be  granted 
for  newly  discovered  evidence  which  consists 
of  statements  of  a  nurse  in  his  employ  as  to 
declarations  of  deceased,  where  there  Is 
nothing  to  show  that  he  could  not  by  reason- 
able diligence,  have  discovered  the  evidence 
before  the  trial. 

6.  Defects  In  portions  of  a  chmrore  to 
the  Jnry  do  not  rea^lre  n  revemni  If 
the  charge  as  a  whole  was  an  accurate  state- 
ment of  the  law,  and  the  defects  could  not 
have  misled  the  Jury. 

(February  13,  1901.) 


NOTB. — Homicide  in  the  commieeion  of,  or  at- 
trnnpt  to  commit,  an  abortion, 

I.  Boope,  902. 
II.  General    and    oommon-lato    rulee    ae    to, 

902. 
III.  Theories  ae   to  ffround  of  criminal  14a- 
bUity. 

a.  7'hat  it  is  a  killing  in  eommiseion  of 

unloicful  act,  903. 

b.  That  it  is  killing  in  an  act  involving 

aerioua  hodUy  Tuirm,  904. 
ly.  Cfrade  or  degree  of  the  crime, 
ti.  At  common  late,  905. 

b.  Under  general  etatutee  ae  to  degree 

of  homicide. 
'    1.  When  act  ia  dangerous  to  life, 
.     .      905. 
2.  Wfien  not  likelg  to  cause  death, 

905. 

c.  Under  special   statutes  as   to  abor- 

tion, 906. 
V.  Application  of  rules  to  the  killing  of  the 

unborn  clUld,  908. 
yi.  Justification  or  excuse. 

a.  Consent  of  tcoman,  909. 
K  The  abortionist  as  an  accessory  be- 
fore the  fact,  909. 
c.  That   act   vas   necessary   to   life   or 
health,  910. 
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VII.  The  indictment, 

SL.  At  common   law  and  under  general 

statutes,  911. 
b.  Under  special  statutes,  912. 
VIII.  Evidence. 

a.  Admissibility  generally,  914. 

b.  Dying  declarations,  916. 

c.  BufUdency,  918. 

IX.  The  trial  and  determinatiws,  919. 
X.  Conclusion,  920. 

I.  Scope. 

This  note  does  not  comprise  the  law  with  re- 
lation to  abortion  generally.  As  its  beading 
indicates,  it  is  confined  to  homicide  in  procur- 
ing, or  attempting  to  procure,  abortion,  and  it 
deals  only  with  such  statutes,  and  includes  only 
such  cases,  as  turn  upon  the  question  of  the 
deprivation  of  human  life  by  means  of  the  abor- 
tion or  attempted  abortion,  excluding  tbose  the  | 
gist  of  which  is  the  abortion,  the  deprivation 
of  human  life  being  merely  incidental  to  the 
abortion. 

II.  General  and  common-law  rules  as  to. 

By  the  common  law,  if  life  be  destroyed   In 
the  commission  of,  or  attempt  to  commit,  an         : 
abortion,    whether    the    woman    be   quick    with         I 
child  or  not,   it  is  murder,   or  at  least  man- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
convicting  him  of  manslaughter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  O.  Allen  and  SvlliTan, 
Nvsiuii,  A  Kiunin,  for  appellant: 

If  the  facts  necessary  to  be  proved  under 
the  information  would  constitute  the  crime 
of  abortion,  and  were  so  proved,  then  the  de- 
fendant could  not  be  convicted  of  the  crime 
of  manslaughter;  and,  this  necessity  appear- 
ing from  the  face  of  the  information,  the  de- 
murrer should  have  been  sustained. 

Montgomery  v.  State,  80  Ind.  338,  41  Am. 
Bep.  815. 

ITie  conversation  which  occurred  between 
the  witness  and  her  sister  was  clearly  hear- 
say. 

Johnson  v.  State,  22  Tex.  App.  206,  2  S. 
W.  609. 

If  there  is  any  hope  of  recovery,  however 
slight,  then  the  declaration  is  not  admissi- 
ble. 

People  V.  Oray,  61  Cal.  164,  44  Am.  Rep. 
649;  People  v.  Hodgdon,  55  Cal.  76,  36  Am. 
Rep.  30;  Oom,  v.  Bishop,  165  Mass.  148,  42 
N.  E.  560;  Starr  v.  Com.  97  Ky.  193,  30  S. 
W.  398;  Vaughan  v.  Com.  86  Ky.  431,  6  S. 
W.  153 ;  Johnson  v.  State,  102  Ala.  1,  16  So. 
99;  McBride  v.  People,  5  Colo.  App.  91,  37 


Pac  953;  State  v.  Eddon,  8  Wash.  292,  36 
Pac.  139. 

A  physician  is  not  criminally  liable  \m- 
less  he  is  guilty  of  gross  want  of  skill  or 
attention. 

1  Bishop,  New  Crim.  Law,  8th  ed.  §  314, 
subd.  3;  2  Bishop,  New  Crim.  Law,  8th  ed. 
§§  664,  685,  subd.  2. 

Messrs.  James  Z.  Moore,  Miles  Poin- 
dezter,  and  Horaoe  Kimball,  for  re- 
spondent: 

The  act  of  leaving  home,  by  Cora  Rein- 
hart,  was  a  material  and  important  fact  in 
the  case;  and  her  declarations  as  to  her  des- 
tination and  the  person  whom  she  was 
going  to  bee,  and  her  purpose  in  going,  made 
while  in  the  act  of  leaving,  served  to  "char- 
acterize the  act"  of  leaving  home,  and  were 
a  part  of  it. 

State  V.  Hayden  (Conn.)  9  Rep.  237; 
Wliarton,  Crim.  Ev.  9th  ed,  p.  196,  note  3; 
Hunter  v.  State,  40  N.  J.  L.  495 ;  Eighmy  v. 
People,  79  N.  Y.  558. 

The  right  to  new  trials  for  alleged  newly 
discovered  evidence  rests  in  the  sound  dis- 
cretion of  the  trial  court,  and  such  court's 
ruling  will  not  be  interfered  with  unless  its 
discretion  is  very  clearly  abused. 

State  V.  Stoioe,  3  Wash.  206,  14  L.  R.  A. 
609,  28  Pac.  337. 


slaughter.  Peoples  v.  Com.  87  Ky.  487,  9  S.  W. 
509. 

In  the  above  case,  cases  holding  that  it  Is 
not  an  indictable  offense  at  common  law  to  ad- 
minister a  drug,  or  perform  an  operation  upon 
a  woman,  with  her  consent,  with  the  intention 
and  for  the  purpose  of  causing  an  abortion, 
where  she  is  not  quick  with  child,  were  distin- 
guished upon  the  ground  that  in  them  the 
charge  was  abortion  only,  while  here,  it  is  for 
the  death  of  the  mother  as  the  result  of  means 
used  to  procure  an  abortion. 

Bo,  causing  the  death  of  a  pregnant  woman 
by  means  of  an  attempt  to  procure  a  miscar- 
riage by  the  use  of  Instruments  is  made  punish- 
able, as  a  general  rule,  under  the  various  stat- 
utes on  the  subject,  whether  or  not  she  was 
quick  with  child.  People  v.  Abbott,  116  Mich. 
263,  74  N.  W.  529 ;  Smith  v.  State,  33  Me.  48, 
54  Am.  Dec.  607. 

And  though  the  injury  to,  or  wound  inflicted 
upon,  a  woman  for  the  purpose  of  procuring  an 
abortion  may  not  have  been  suflicient  of  itself 
to  produce  death,  yet  if,  owing  to  her  condition, 
death  was  produced,  when  but  for  the  wound 
she  would  not  have  died,  the  wound  is,  in  law, 
the  cause  of  her  death,  and  the  person  inflict- 
ing It  will  be  held  responsible  therefor.  Clark 
T.  Com.  Ill  Ky.  443,  63  S.  W.  740. 

And  one  who  feloniously  administered,  or 
procured  another  to  administer,  drugs  to  a 
woman  in  one  state,  for  the  purpose  of  pro- 
ducing an  abortion,  when  she  was  so  far  gone 
with  child  as  to  make  it  necessarily  dangerous 
to  her  life,  or  whan  the  drugs  were  in  them- 
selves or  in  the  manner  of  their  administra- 
tion dangerous  to  her  life,  and,  believing  her  to 
baye  been  killed  in  that  way,  carried  her  to 
another  state  and  there  cut  off  her  head,  when 
she  was  in  fact  alive,  is  guilty  of  murder  with- 
63  L.  R.  A, 


in  the  Jurisdiction  of  the  court  of  the  latter 
state  in  the  county  where  he  did  the  cutting. 
Jackson  v.  Com.  100  Ky.  289,  66  Am.  St  Rep. 
330,  38  S.  W.  422,  Rehearing  denied  in  100  Ky. 
268.  38  8.  W.  1091. 

The  abortion  or  attempt  resulting  in  death, 
however,  must  clearly  appear  to  have  been  the 
deliberate  and  intended,  or  at  least  the  Im- 
proper, act  of  the  accused,  as  distinguished 
from  accident  or  the  resulting  effect  of  natural 
causes. 

Thus,  where  there  is  evidence,  in  a  prosecu- 
tion for  manslaughter  for  causing  death  by  acts 
calculated  to  produce  an  abortion,  upon  which 
is  based  the  theory  that  the  deceased  aborted 
from  natural  causes,  or  by  reason  of  ordinary 
sickness  and  vomiting,  augmented  and  caused 
by  a  sea  voyage ;  together  with  nervous  excite- 
ment, fatigue,  lack  of  nourishment,  and  change 
of  climate, — a  refusal  to  instruct  the  jury  as  to 
such  theory  is  error.  People  v.  Seaman,  107 
Mich.  348,  61  Am.  St  Rep.  826,  65  N.  W.  203. 

So,  if  the  jury  in  a  prosecution  for  man- 
slaughter, alleged  to  have  been  committed  in  an 
attempt  to  procure  an  abortion,  are  not  satis- 
fled  beyond  a  reasonable  doubt  that  the  unborn 
child  did  not  die  and  was  not  killed  without  any 
act  or  assistance  on  the  part  of  the  defendant, 
and  that  the  defendant,  who  was  the  attend- 
ing physician,  did  not  cause  the  injury 
while  in  good  faith  endeavoring  to  assist  na- 
ture and  perform  the  duties  of  his  employment, 
there  should  be  an  acquittal.  State  v.  Glass,  5 
Or.  73. 

III.  Theories  as  to  ground  of  criminal  liahiUtt/. 

a.  That  it  U  a  killing  in  commission  of  unlaw- 
ful act. 

The  doctrine  has  been  adopted  to  some  ex- 
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Fnllerton,  J^  delivered  the  opinion  of 
the  court: 

The  appellant  was  oonvicted  of  the  crime 
of  manslaughter.  The  charging  part  of  the 
information  on  which  he  was  tried  is  as  fol- 
lows: ''That  the  said  defendant,  Charles 
W.  Power,  in  the  county  of  Spokane,  state 
of  Washington,  on  or  about  the  fifth  (5th) 
day  of  December,  eighteen  hundred  and 
ninety-eight  (1898),  did  unlawfully,  wil- 
fully, and  feloniously  employ  an  instrument, 
a  more  particular  description  whereof  is  to 
this  informant  unknown,  in  and  upon  the 
person  of  one  Cora  Reinhart,  the  said  Ora 
Reinhart  then  and  there  being  a  pregnant 
woman,  whom  he,  the  said  Charles  W.  Pow- 
er, did  then  and  there  suppose  to  be  preg- 
nant, with  the  intent  and  on  purpose  thereby 


to  procure  a  miscarriage  of  the  said  Cora 
Keinhart,  the  same  being  then  and  there  not 
necessary  to  preserve  the  life  of  the  said 
Cora  Reinhart,  and  did  then  and  there  as 
aforesaid,  by  the  means  aforesaid,  produce  a 
miscarriage  upon  the  person  of  the  said 
Cora  Reinhart,  the  said  defendant,  Charles 
W.  Power,  then  and  there  being  a  physician 
and  surgeon  practising  his  profession  as 
such  in  the  county  and  state  aforesaid;  the 
said  Cora  Reinhart  being  then  and  there, 
from  and  including  the  said  fifth  (otb)  day 
of  December,  1808,  to  the  seventeenth 
(I7th)  day  of  December,  1898,  ocmtinuously 
under  the  sole  care  and  custody  of  the  said 
Charles  W.  Power  and  in  the  relation  of  pa- 
tient to  the  said  Charles  W.  Power;  and  the 
said  Charles  W.  Power,  during  the  entire 


tent  that  a  killing  in  the  commission  of,  or  an 
attempt  to  commit*  an  abortion,  is  to  be  re- 
garded as  a  killing  in  the  commission  of,  or 
attempt  to  conmiit,  a  felony,  abortion  nsnally 
being  regarded  as  a  felony ;  and  that  the  felony, 
the  abortion,  or  the  attempt  to  commit  it,  char- 
acterizes and  fixes  the  grade  of  the  homicide. 

Thus,  It  has  been  held  that  the  common-law 
rule  is  that,  where  death  occnrs  by  the  act  of 
one  in  pursuit  of  an  unlawful  design  without 
any  Intention  to  kill,  it  will  be  either  murder 
or  manslaughter,  according  as  the  intended  of- 
fense is  a  felony  or  a  misdemeanor;  and  caus> 
ing  abortion  is,  at  common  law,  a  felony  when 
done  by  an  act  or  an*  agency  dangerous  to  hu- 
man life.  State  v.  Smith,  82  Me.  869,  54  Am. 
Dec.  678. 

So,  in  People  v.  Sessions,  68  Mich.  694,  26 
N.  W.  291,  it  was  held  that  at  common  law  to 
attempt  to  produce  an  abortion,  except  when 
necessary  to  save  the  life  of  the  mother,  under 
advice  of  medical  mim,  is  an  unlawful  act,  and 
to  cause  the  death  of  the  mother  in  doing  so  is 
murder. 

.  And  in  State  v.  Moore,  25  Iowa,  128,  96  Am. 
Dec.  776,  it  was  held  that  to  attempt  to  pro- 
duce a  miscarriage,  except  when  in  proper  pro- 
fessional Judgment  it  is  necessary  to  preserve 
the  life  of  the  woman,  is  an  unlawful  act;  and 
if  the  death  of  the  woman  ensues  from  it, 
though  there  was  no  specific  intention  to  take 
her  life,  the  person  thus  attempting  is  gtiilty 
of  murder  in  the  second  degree. 

And  see  also  Smith  v.  State,  88  Me.  48,  54 
Am.  Dec.  607,  infra,  IV.  b. 

Likewise,  this  theory  has  been  extended  to 
homicide  in  the  commission  of,  or  attempt  to 
commit,  an  abortion  in  Jurisdictions  in  which 
abortion  is  regarded  as,  not  a  felony,  but  a 
misdemeanor  only. 

Thus,  in  Worthington  v.  State,  92  Md.  222, 
66  L.  R.  A.  352,  84  Am.  St.  Rep.  606.  48  Atl. 
866,  it  was  held  that  the  crime  of  abortion  is 
a  misdemeanor  only  at  common  law,  and  the 
Maryland  statute,  while  broadening  the  scope 
of  the  common  law  and  increasing  the  punish- 
ment, still  leaves  the  crime  a  misdemeanor,  and 
causing  the  mother's  death  in  attempting  an 
abortion,  therefore,  is  manslaughter  only, — it  is 
only  in  Jurisdictions  where  abortion  is  raised 
by  statute  to  the  grade  of  a  felony,  that  caus- 
ing the  death  of  the  mother  is  necessarily  mur- 
der. 

And  see  also  State  v.  McNab.  20  N.  H.  160, 
63  L.  R.  A. 


inft-a,  IV.  b,  2 ;  Smith  v.  State,  88  If e.  48,  54 
Am.  Dec.  607,  infra,  IV.  b,  2;  People  v.  Ab- 
bott, 116  Mich.  263.  74  N.  W.  629.  and  State 
V.  Barker,  28  Ohio  St  583,  infra,  IV.  e. 

b.  That  it  is  kiUing  in  an  act  involvitto  aeridst 
bodily  harm. 

The  theory  of  the  cases  in  the  preceding  sub- 
division, however,  that  homicide  in  the  commis- 
sion of,  or  attempt  to  commit,  an  abortion  falls 
under  the  rule  with  reference  to  homicide  in  the 
commission  of  a  felony,  have  been  repudiated  by 
many  of  the  cases,  and  that  adopted  that  the 
attempt  is  an  act  dangerous  to  life  and  involv- 
ing serious  bodily  harm,  and  that  for  that  rea- 
son a  resulting  death  is  murder  thou^  there 
was  no  malice  or  intent  to  kill,  and  whether  or 
not  the  abortion  is  regarded  as  a  felony. 

In  Peoples  t.  Com.  87  Ky.  487,  9  S.  W.  500, 
it  was  held  that  the  doctrine  of  the  liability 
for  homicide  of  a  person  causing  an  abortion 
which  results  in  death  should  not  be  based 
upon  the  rule  of  law  that  whenever  an  unlaw- 
ful act  is  done  in  the  prosecution  of  a  felonious 
intent,  or  the  perpetration  of  a  collateral  fel- 
ony, and  death  ensues,  it  is  murder,  since  from 
the  weight  of  authority  it  is  no  offense  to  pro- 
cure an  abortion  unless  the  woman  be  quick 
with  child;  but  it  should  be  based  upon  the 
fact  that  it  is  a  deliberate  act,  endangering  her 
life. 

And  within  this  theory  one  who  wilfully,  fe- 
loniously, and  with  malice  aforethought  kills 
another  by  using  an  instrument  upon  her  for 
the  purpose  of  procuring  an  abortion,  the  In- 
strument used  being  one  which  is  ordinarily 
dangerous  to  life  when  so  used,  is  guilty  of 
murder.  Clark  v.  Com.  Ill  Ky.  443.  63  S.  W. 
740 ;  Peoples  v.  Com.  87  Ky.  487,  9  S.  W.  509 ; 
Beasley  v.  People,  89  III.  571. 

And  if  medicine  be  given  to  a  female  to  pro- 
cure an  abortion,  which  kills  her,  the  party  ad- 
ministering it  is  guilty  of  murder,  since  the  act 
Is  one  done  with  an  unlawful  purpose  and  dan- 
gerous to  life,  and  malice  will  therefore  be  im- 
puted. Smit!s  V.  State,  88  Me.  48,  54  Am.  Dec. 
C07. 

And  an  instruction  as  to  involuntary  man- 
slaughter is  properly  refused  in  a  prosecution 
for  homicide  resulting  from  an  attempt  to  pro- 
cure an  abortion.  Wilson  v.  Com.  22  E^y.  L. 
Rep.  1261,  60  S.  W.  400. 

So,  in  Tlnckler's  Case,  1  East  P.  C  230,  Post. 
C.  L.  261,  1  Hale  P.  C.  429,  it  was  held  ap- 
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period  aforesaid,  occupied  the  relation  of 
phyBidan  and  surgeon  to  the  said  Cora  Rein- 
hart.  And  he,  the  said  Charles  W.  Power, 
did  then  and  there  during  the  period  afore- 
said, as  such  physician  and  surgeon,  willful- 
ly, feloniously,  and  unlawfully  neglect  the 
said  Cora  Reinhart,  and  did  then  and  there 
wilfully,  feloniously,  and  negligently  cause 
the  person  of  the  said  Cora  Reinhart  to  he- 
eome,  and  did  allow  the  same  to  remain,  ex- 
ternally filthy  and  covered  with  vile  and 
poisonous  substances,  and  internally  poi- 
soned and  inflamed  and  filled  with  poisonous 
and  filthy  matter  and  discharges,  and  did 
then  and  there  unlawfully,  wilfully,  and  fe- 
loniously neglect,  fail,  and  refuse  to  cleanse 
the  person  of  the  said  Cora  Reinhart  or  to 
remove  therefrom  the  poisonous  discharges 


aforesaid,  and  during  the  entire  period 
aforesaid  did  unlawfully,  wilfully,  felonious- 
ly, and  negligently  place,  keep,  and  allow  to 
remain  the  person  of  the  said  Cora  Reinhart 
in  an  oifensive  and  unclean  bed,  and  in  of- 
fensive and  unclean  clothes,  and  in  a  filthy 
room,  filled  with  vile,  unhealthy,  and  poison- 
ous atmosphere,  and  said  room,  clothes,  and 
bed  and  the  person  of  the  said  Cora  Rein- 
hart then  and  there  being  filthy,  vile,  and 
poisonous  as  aforesaid,  by,  through,  and  on 
account  of  the  aforesaid  neglect  of  the  said 
Charles  W.  Vower,  and  the  aforesaid  miscar- 
riage, unlawfully  and  feloniously  produced 
upon  the  person  of  the  said  Cora  Reinhart  by 
the  said  Charles  W.  Power  as  aforesaid,  and 
by  the  acts  and  things  aforesaid,  the  said 
Charles  W.  Power  did  then  and  there  un- 


parently  under  this  theory,  that  one  who  gives 
medicine  to  a  woman,  or  nses  Instruments  upon 
her,  with  a  view  to  procure  an  abortion,  where- 
by she  Is  killed,  is  guilty  of  murder ;  though 
the  original  intent,  had  it  succeeded,  would  not 
have  been  a  felony,  but  only  a  great  misde- 
meanor. 

IV.  Oi'ade  or  degree  of  the  crime, 
B,.  At  common  law. 

The  general  rule,  at  the  common  law,  was 
that  the  commission  of  an  abortion  upon  a 
woman  when  her  death  ensued  therefrom  was 
regarded  as  murder.  State  v.  Dickinson,  41 
Wis.  299 ;  State  v.  Smith,  82  Me.  869,  54  Am. 
Dec.  578;  I*eopU  v.  Sessions,  68  Mich.  594, 
26   N.  W.   291. 

In  Worthlngton  v.  State,  92  Md.  222,  56  L. 
R.  A.  852,  84  Am.  St.  Rep.  506,  48  Atl.  855, 
however,  it  was  held  that  the  crime  of  abor- 
tion was  a  misdemeanor  only  at  common  law, 
and  that,  therefore,  causing  the  death  of  the 
mother  In  attempting  to  cause  an  abortion  on 
ber  would  be  manslaughter  only. 

th.  Under    general    etaiutea    as    to    degree    of 
homicide, 

1.  When  act  is  dangerous  to  life. 

Under  general  statutes  fixing  the  grade  of 
different  classes  of  homicide,  homicide  in  the 
commission  of,  or  attempt  to  commit,  an  abor- 
tion, though  committed  by  means  dangerous  to 
life,  not  being  with  premeditated  malice  afore- 
thought, usually  falls  within  the  class  of  mur- 
der in  the  second  degree,  and  this  whether  it  is 
regarded  as  a  homicide  in  the  icommlsslon  of  an 
unlawful  act,  or  a  homicide  committed  through 
the  use  o€  acts  or  agencies  dangerous  to  human 
life ;  but,  when  committed  by  dangerous  means, 
the  crime  ia  murder,  as  distinguished  from 
manslaughter. 

Thus,  if  a  woman  is  with  child,  and  anyone 
gives  her  a  potion  to  destroy  the  child,  and  she 
takes  It,  and  it  kills  her,  this  is  murder  at 
common  law,  and  is,  therefore,  murder  under 
the  Pennsylvania  statute,  but  cannot  be  re- 
garded as  exceeding  murder  in  the  second  de- 
gree, unless  there  exists  in  the  perpetrator  an 
intent,  as  well  to  take  away  the  life  of  the 
mother,  as  to  destroy  the  offspring.  Com.  ex 
reU  Chauncey  v.  Keeper  of  the  Prison,  2  Ashm. 
(Pa.)  227. 

The  killing  of  a  human  being  with  malice  in 
68  L.  R.  A. 


an  attempt  to  commit  an  abortion  upon  her  is 
murder  in  the  second  degree,  where  the  statute 
provides  only  that  deliberate,  premeditated  mur- 
der, and  murder  In  the  commission  of,  or  at- 
tempt to  commit,  arson,  rape,  robbery,  or  bur- 
glary, shall  be  murder  In  the  first  degree.  State 
V.  Leeper,  70  Iowa,  748,  30  N.  W.  501. 

And  where  an  abortion  Is  sought  to  be 
brought  about  by  the  use  of  Instruments  and 
drugs,  and  death  results,  and  an  abortion  is  not 
necessary  to  save  the  life  of  the  woman,  the 
act  constitutes  the  crime  of  murder  In  the  sec- 
ond degree  under  the  statutes  of  Idaho ;  and 
an  Instruction  that  such  acts  constitute  man- 
slaughter Is  erroneous.  State  v.  Alcorn,  7 
Idaho,  599,  64  Fac.  1014. 

And  death  produced  by  procuring,  or  at- 
tempting to  procure,  an  abortion,  unless  the 
same  be  necessary  to  preserve  the  woman's 
life.  Is  murder  In  the  second  degree  In  Dela- 
ware. State  V.  Lodge,  9  Houst  (Del.)  542,  83 
Atl.  312. 

So,  under  the  Illinois  statute,  any  person 
who  attempts  to  produce  a  miscarriage  of  a 
pregnant  woman,  and  thereby  causes  her  death, 
is  deemed  guilty  of  murder.  Earll  v.  People, 
78  111.  829. 

And  the  employment  of  an  Instrument  with 
Intent  to  destroy  a  child  of  which  a  woman  Is 
pregnant,  and  the  destruction  of  the  child* 
constitute  a  felony  under  the  Maine  statutes; 
and,  if  the  death  of  the  mother  results,  the 
offense  is  murder.  Smith  v.  State,  83  Me.  48, 
54  Am.  Dec.  607. 

But  while  the  death  of  a  woman,  occasioned 
by  an  abortion  or  an  attempt  to  effect  an 
abortion,  may  be  murder  in  Texas,  it  is  not, 
per  8€j  murder  in  the  first  degree  if  the  accused 
did  not  intend  to  kill  the  deceased,  the  intent 
being  a  necessary  element  of  murder  in  the 
first  degree,  and  abortion  not  being  one  of  the 
offenses  mentioned  In  the  Code  in  the  perpe- 
tration of  which  a  killing  would  be  murder  in 
the  first  degree;  and  to  sustain  a  charge  of 
murder  in  the  first  degree  for  a  killing  in  the 
commission  of  an  abortion  the  state  must  es- 
tablish the  fact  that  the  killing  was  upon 
express  malice.  Ex  parte  Fatheree,  84  Tex. 
Crlm.  Rep.  594,  81  S.  W.  403. 

See  also  State  v.  Moore,  25  Iowa,  128,  95 
Am.  Dec.  77,  supra.  III.  a. 

2.  When  not  likely  to  cause  deatK 

Where  an  abortion  is  committed  with  no  In- 
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lawfully  and  feloniously  inflict  upon  the 
person  of  the  said  Cora  Reinhart  certain 
mortal  injuries,  the  same  being  the  acts  and 
things  aforesaid*  by  and  on  account  of  which 
said  mortal  injuries,  the  same  being  the  un- 
lawful acts  of  the  said  Charles  W.  Power, 
the  said  Cora  Reinhart,  in  the  county  and 
state  aforesaid,  on  or  about  the  seventeenth 
(17th)  day  of  December,  1898,  died. 

''Wherefore,  this  informant  herewith  in- 
forms and  charges  that  the  said  Charles  W. 
Power,  in  the  county  and  state  aforesaid,  on 
or  about  the  said  seventeenth  (17th)  day  of 
December,  eighteen  hundred  and  ninety- 
ciglit  (189S),  did  unlawfully  and  feloniously 
slay  and  kill  the  said  Cora  Reinhart,  then 
and  there  a  human  being,  involuntarily,  but 
in  the  commission  of  the  unlawful  acts  of 


the  said  defendant  aforesaid,  ther^y  eoin- 
mitting  the  crime  of  manslaughter,  oontrMT 
to  the  statute  in  such  case  made  and  pro- 
vided." 

The  information  was  founded  upon  §  7042 
of  the  statute  (Ballinger's),  which  provides: 
"Every  person  who  shall  unlawfully  kill 
any  human  being  without  malice,  express  or 
implied,  either  voluntarily  upon  a  sudden 
heat,  or  involuntarily,  but  in  the  commis- 
sion of  some  unlawful  act,  shall  be  deemed 
guilty  of  manslaughter." 

Another  section  of  the  statute  (|  706S, 
Id.)  makes  it  an  offense  for  any  person  to 
administer  to  any  pregnant  woman  whom  he 
supposes  to  be  pregnant  any  medicine,  drug, 
or  substance  whatever,  or  to  use  or  employ 
any  instrument  or  other  means  on  her  per- 


tent  to  inflict  serious  injury  upon  the  woman, 
and  in  such  way  that  it  is  not,  per  ae,  likely 
to  BO  result,  but,  through  neflrllgence  in  the 
operation,  death  does  ensue,  it  is  manslaughter 
only.     Peoples  v.  Com.  87  Ky.  487,  9  8.  W.  509. 

And  one  who  uses  an  instrument  upon  an- 
other for  the  purpose  of  procuring  an  abor- 
tion, and  causes  her  death  thereby,  contrary  to 
his  wish  and  expectation,  the  instrument  being 
not  necessarily  dangerous  to  life,  is  not  guilty 
of  murder,  but  is  guilty  of  voluntary  man- 
slaughter. Clark  V.  Com.  Ill  Ky.  443,  03  8. 
W.  740. 

And  an  indictment  charging  the  administer- 
ing of  noxious  drugs  and  the  use  of  instruments 
for  the  purpose  of  procuring  an  abortion,  from 
which  the  death  of  the  female  resulted,  not 
alleging  that  the  act  was  accompanied  with 
an  Intent  to  cause  such  death,  or  with  any 
other,  or  ulterior  intent  than  the  one  specified, 
charges  an  offense  not  above  the  degree  of  man- 
slaughter, or  a  felonious  homicide  resulting 
from  the  perpetration  of  an  unlawful  act,  not 
of  Itself  felonious.  State  v.  McNab,  20  N.  H. 
100. 

And  an  information  for  a  homicide  resulting 
from  an  abortion  does  not  warrant  a  convic- 
tion of  murder  in  the  second  degree,  where  it 
does  not  allege  an  intent  to  kill  the  party 
upon  whom  it  was  performed,  or  even  an  in- 
tent to  kill  the  child ;  since  an  intent  to  kill  is 
an  essential  ingredient  of  murder  in  the  second 
degree.  State  v.  Young,  55  Kan.  349,  40  Pac. 
059. 

To  produce  an  abortion  upon  a  woman,  how- 
ever, is  necessarily  to  endanger  her  life  to  some 
extent;  and  a  charge  in  a  prosecution  for  a 
homicide  caused  by  procuring  an  abortion,  that 
the  accused  wilfully,  feloniously,  and  with 
malice  aforethought  killed  her  by  such  means, 
is  sufficient  at  least  to  constitute  a  charge  of 
manslaugbter.  Wilson  v.  Com.  22  Ky.  L.  Rep. 
12r)l,  60  8.  W.  400. 

The  killing  of  another.  In  an  act.  though 
not  in  Itself  dangerous  to  life,  but  which  re- 
sults in  death  contrary  to  the  will  and  design 
of  the  doer,  when  committed  in  procuring,  or 
attempting  to  procure,  an  abortion,  is  volun- 
tary manslaughter.  Clark  v.  Com.  Ill  Ky. 
443,  63  S.  W.  740. 

Abd  the  employment  of  means  to  procure  a 
miscarriage  with  intent  so  to  do,  as  distin- 
guished from  the  employment  of  instruments, 
with  intent  to  destroy  an  unborn  child,  and  the 
procuring  of  such  miscarriage,  constitute  a  mis- 
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demeanor  under  the  Maine  statute ;  and,  if  tlie 
death  of  the  mother  is  occasioned  thereby,  the 
offense  is  manslaughter.  Smith  v.  State,  33 
Me.  48.  54  Am.  Dec.  607. 

And  by  N.  Y.  Laws  1846,  chap.  22.  |  1.  it 
is  manslaughter  to  administer  drugs  to  a  preg- 
nant female  with  Intent  to  destroy  the  child, 
in  case  the  death  of  such  child  Is  thereby  pro- 
duced. Lohman  v.  People,  1  N.  T.  379,  49  Am. 
Dec.  340. 

So,  in  Illinois,  the  act  of  a  person  in  produc- 
ing an  abortion  on  another,  in  consequence  of 
which  a  sickness  ensues  resulting  in  death, 
constitutes  the  crime  of  manslaughter.  Yundt 
V.  People,  65  111.  372. 

And  in  England  one  who  delivers  to  another 
drugs  calculated  to  cause  an  abortion,  for  the 
purpose  of  causing  it,  with  a  view  that  the 
person  to  whom  they  are  delivered  shall  take 
them,  and  that  an  abortion  shall  be  caused, 
may  be  convicted  of  manslaughter,  where  the 
person  to  whom  they  are  delivered  dies  in  con- 
sequence thereof.  Reg.  v.  Farrow,  Dears,  k 
B.  C.  C.  164,  3  Jur.  N.  S.  167,  5  Week.  Rep. 
269. 

But  where  an  abortion  resulting  in  death  is 
manslaughter  on  the  part  of  the  person  causing 
it,  it  is  voluntary,  and  not  involuntary,  man- 
slaughter. Peoples  V.  Com.  87  Ky.  487,  9  S.  W. 
509.  And  see  Clark  v.  Com.  Ill  Ky.  443,  63 
S.  W.  740,  tupra, 

c.  Under  special  aiaiuteB  ae  to  abofflon. 

As  a  general,  though  not  universal,  role, 
special  statutes  as  to  abortion  and  resultant 
death  make  it  or  them  a  special  statutory 
crime,  governed  only  by  the  provisions  of  the 
act,  and  excluded  from  the  purview  of  general 
statutes  grading  the  offense  of  homicide,  and 
of  the  rules  of  construction  applicable  thereto, 
as  well  as  from  the  rules  of  the  common  law. 

This  is  the  doctrine  of  State  v.  Poweb. 

And  what  would  have  been  embraced  within 
the  technical  offense  of  murder  at  common  law 
in  causing  the  death  of  a  woman  in  an  attempt 
to  procure  an  abortion  has,  by  force  of  Mass. 
Stat.  1845,  become  a  statutory  offense,  dis- 
tinguishable from  murder,  and  punishable  by 
milder  punishment.  Com.  v.  Jackson,  15  Gray. 
187. 

And  the  offense  of  killing  a  woman  by  admin- 
istering medicine  to  her  with  the  hitent  to  pro- 
cure an  abortion  is  specially  provided  for  by 
the  Ohio  sutute  of  1834,  relating  to  that  snb- 
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son,  ''thereby  to  procure  the  miscarriage  of 
such  woman/'  unless  the  same  is  necessary 
to  preserve  her  life.  It  is  first  contended 
that  the  trial  court  erred  in  refusing  to  sus- 
tain a  demurrer  to  the  information.  The 
appellant  calls  our  attention  to  the  sections 
of  the  statute  above  cited,  and  argues  there- 
from that,  inasmuch  as  the  latter  makes  it 
a  substantive  offense,  punishable  as  such, 
for  any  person  to  administer  drugs  to,  or 
use  instruments  upon,  a  pregnant  woman  for 
the  purpose  of  procuring  her  miscarriage, 
such  acts  must  be  punished  in  the  way  the 
statute  points  out,  under  an  indictment  or 
information  charging  one  or  more  of  these 
specific  acts  alone,  and  cannot,  therefore,  be 
the  unlawful  acts  which  were  intended  to 
be  included  within  the  statute  defining  the 


crime  of  involuntary  ni&ii:».!aughter.  We 
cannot  think  this  contention  sound.  The 
statute,  it  will  be  noticed,  prescribes  a  pun- 
ishment for  doing  these  specific  acts,  with- 
out regard  to  the  effect  such  acts  may  have 
had  upon  -the  person  operated  upon.  The 
crime  is  completed  when  the  prohibited  acts 
are  committed,  and  their  effect  is  not  made 
a  material  inquiry.  Had  the  statute  gone 
farther  and  made  a  death  resulting  from 
them  a  substantive  offense,  to  be  punished  in 
the  manner  therein  prescribed,  it  might  be 
contended  with  some  foroe  that  a  person 
committing  the  acts  causing  the  death 
would  have  to  be  informed  against  under 
the  statute  and  punished  as  the  statute  di- 
rects. But  as  the  legislature  has  made  the 
acts  punishable  as  acts,  without  reference  to 


Ject;  and,  though  the  person  administering  It 
had  knowledge  of  its  poisonous  or  deadly  qual- 
ity. It  would  not  be  murder  in  the  first  degree 
where  he  did  not  intend  to  kill  her;  that  stat- 
ute making  the  unlawful  act  the  gist  of  the 
offense,  and  the  consequential  death  simply 
a  descriptive  circumstance,  while  the  act  of 
1835,  with  relation  to  murder,  makes  the 
killing  the  gist  of  the  crime,  and  the  unlaw- 
ful means  and  object  simply  'distinctive  mat- 
ters of  description.  Bobbins  v.  State,  8  Ohio 
St.   138. 

And  though  causing  the  death  of  a  woman 
tn  the  commission  of,  or  attempt  to  commit, 
an  abortion  upon  her  is  a  killing  done  while 
the  slayer  was  in  the  commission  of  an  unlaw- 
ful act,  that  unlawful  act,  when  producing 
death,  is  a  distinct  offense,  and  must  be  pun- 
ished as  such  under  S.  &  S.  Ohio  Stat.  272, 
and  not  as  manslaughter ;  but,  where  the  in- 
dictment lacks  the  averment  necessary  under 
that  statute,  that  death  was  occasioned  by  means 
used  to  procure  an  abortion,  the  crime  does 
not  come  under  that  act,  and  the  indictment 
may  be  upheld  as  one  for  manslaughter.  State 
V.  Barker,  28  Ohio  St.  583. 

So,  a  charge  for  causing  the  death  of  a 
woman,  brought  under  N.  Y.  Laws  1872,  chap. 
181,  I  1,  providing  that  any  person  procuring, 
or  attempting  to  procure,  or  advising  the  pro- 
curement of,  an  abortion,  either  by  the  use  of 
medicines  or  instruments  upon  any  woman, 
shall,  In  case  of  her  death  or  that  of  her  child, 
be  guilty  of  a  felony,  is  not  a  charge  of  homi- 
cide in  any  degree,  the  death  of  the  deceased 
not  being  a  necessary  ingredient  of  the  crime. 
People  V.  Davis,  56  N.  Y.  96. 

And  in  Indiana,  if  death  results  from  an  un- 
lawful attempt  U*  procure  an  abortion,  the 
prosecution  there'or  should  be  brought  under 
Ind.  Rev.  Stat.  1881,  f  1023,  providing  that 
whoever  prescribes  or  administers  to  any  preg- 
nant woman,  or  to  any  woman  whom  he  sup- 
poses to  be  pregnant,  any  drug,  medicine,  or 
substance  whatever,  with  intent  thereby  to 
procure  the  miscarriage  of  such  woman,  or  with 
like  intent  uses  any  instrument  or  means  what- 
ever, unl«*88  such  miscarriage  is  necessary  to 
preserve  her  life,  shall,  if  the  woman  miscar- 
ries or  dies  in  consequence  thereof,  be  fined 
not  more  than  $500  nor  less  than  $50,  and  be 
imprisoned  in  the  state  prison  not  more  than 
fourteen,  nor  less  than  three,  years,  and  not 
for  homicide  in  the  performanos  of  an  unlaw- 
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ful  act.  Montgomery  v.  State,  80  Ind.  838, 
41.  Am.   Rep.  815. 

And  under  Pa.  Crlm.  Code  March  81,  1860, 
f  87,  declaring  that,  if  any  person  shall  un- 
lawfully administer  to  any  woman,  pregnant  or 
quick  with  child,  or  supposed  and  believed  to 
be  so,  any  poison  or  other  substance  whatso- 
ever, or  shall  unlawfully  use  any  instrument 
or  other  means  whatsoever  with  intent  to  pro- 
cure the  miscarriage  of  such  woman,  and  such 
woman,  or  any  child  with  which  she  may  be 
quick,  shall  die  in  consequence  of  either  of 
the  said  unlawful  acts,  the  person  so  offend- 
ing shall  be  guilty  of  felony,  and  shall  be  pun- 
ished by  a  fine  not  exceeding  $500,  and  sen- 
tenced to  undergo  an  imprisonment  by  separate 
or  solitary  confinement,  at  labor,  not  exceed- 
ing seven  years, — the  crime  therein  specified  is 
taken  out  of  the  class  designated  as  murder 
and  made  a  felony  of  a  lesser  grade,  and  bo 
penalty  therefor  can  be  inflicted,  and  nothing 
can  be  done  in  punishment  thereof,  otherwise 
than  as  directed  in  that  section ;  the  accused  in 
such  a  case  not  being  llablo  to  an  indictment 
for  murder.  Com.  v.  Railing,  113  Pa.  37,  4 
Atl.  59. 

So,  the  subordinate  felony  defined  by  N.  D. 
Rev.  Code,  |  7177,  with  relation  to  procuring 
abortions,  is  foreign,  and  not  generically  con- 
nected with  the  offense  of  murder  in  the  sec- 
ond degree,  as  defined  by  N.  D.  Rev.  Code,  f 
7058,  subd.  3,  declaring  that  homicide  is  mur- 
der when  perpetrated  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  com- 
mission of  a  felony;  and  such  subordinate  of- 
fense is  not  necessarily  Included  in  the  com- 
mission of  the  crime  of  murder  in  the  second 
degree.  State  v.  Belyea,  d  N.  D.  353,  83 
N.  W.  1. 

Ky.  Gen.  Stat.  chap.  28^  art.  4,  f  2,  how- 
ever, providing  that  any  person  who  shall 
wilfully  strike,  stab,  thrust,  or  shoot  another, 
not  designing  thereby  to  produce  or  cause  his 
death,  which  is  not  done  in  self-defense,  or  in 
an  attempt  to  keep  and  preserve  the  peace,  or 
in  the  lawful  arrest  of,  or  attempt  to  arrest, 
a  person  charged  with  a  felony  or  misde- 
meanor, or  in  doing  any  other  legal  act  so  that 
the  person  struck,  stabbed,  thrust,  or  shot  shall 
die  within  six  months  next  thereafter,  shall 
be  confined  in  the  penitentUry  not  less  than 
one,  nor  more  than  six,  years, — was  not  in- 
tended to  meet  a  case  of  destroying  life  in  the 
commission  of  an  abortion,  and  does  not  repeal 
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their  consequences,  we  cannot  think  it  was 
intended  to  exempt  a  person  causing  the 
death  of  another  by  these  means  from  being 
informed  against  and  punished  under  the 
general  statutes  relating  to  unlawful  homi- 
cides. 

It  is  next  contended  that  the  court  erred 
in  admitting  certain  testimony.  It  ap- 
peared that  the  deceased  resided  near  Rath- 
drum,  in  the  state  of  Idaho,  and  that  im- 
mediately preceding  the  time  of  her  meeting 
with  the  defendant  she  left  her  home  and 
went  to  Spokane,  where  the  defendant  re- 
sided; that  while  preparing  for  her  journey 
she  had  a  conversation  with  her  sister  rela- 
tive to  the  purpose  of  her  going.  The  sister 
was  examined  as  a  witness  on  behalf  of  the 
state,  in  the  course  of  which  she  was  asked 


the  following  question:  "I  will  ask  you  if 
your  sister,  Cora  Reinhart,  made  any  state- 
ment to  you  at  the  time  she  was  in  the  act 
of  going  and  preparing  to  go  to  Spokane 
from  Rathdrum,  where  she  was  going,  and 
her  purpose  in  going."  This  was  objected 
to  by  the  appellant  as  incompetent,  irrele- 
vant, and  immaterial.  The  court  overruled 
the  objection,  and  the  witness  answered: 
''She  said  she  was  in  trouble,  and  waa  going 
to  Spokane  to  be  treated  by  Dr.  Power."  It 
is  urged  here  that  this  testimony  was  hear- 
say, not  part  of  the  rea  geatcB,  and  highly 
prejudicial  to  the  defendant.  The  learned 
trial  judge  did  not  admit  the  testimony 
generally,  nor  as  a  pari  of  the  rea  geatcB  of 
the  main  transaction.  When  ruling  upon 
the  objection  he  distinctly  and  clearly  stated 


the  common  law  relatlngr  to  it.  Peoples  t. 
Com.  87  Ky.  487,  9  S.  W.  509. 

And  Mo.  Rev.  Stat,  f  1268,  making  an  abor- 
tion, or  an  attempt  to  procure  an  abortion,  a 
criminal  act,  does  not  apply  to  cases  In  which 
death  ensues  as  a  consequence  of  such  act. 
State  V.  Emerich,  87  Mo.  110. 

And  the  facts  that  it  was  not  unlawful, 
and  no  offense  at  common  law,  to  attempt  to 
produce  an  abortion  upon  a  woman  pregnant, 
but  not  with  a  quick  child,  with  her  consent; 
and  that  a  person  accused  of  manslaughter  in 
causing  death  in  attempting  to  procure  an  abor- 
tion under  such  circumstances  could  not  be 
convicted  of  statutory  manslaughter  under  2 
How.  Anno.  Stat.  (Mich.)  |  9107, — do  not 
entitle  the  accused  to  an  acquittal,  or  prevent 
his  prosecution,  since  he  may  be  found  guilty 
of  manslaughter  upon  the  theory  that  death  to 
the  mother  resulted  from  the  act,  which  was 
made  unlawful  and  punishable  by  S  9108 
thereof.  People  v.  Abbott,  116  Mich.  263,  74 
N.  W.  529. 

And  the  Wisconsin  statute  reduces  the  grade 
of  the  offense  of  procuring  an  abortion,  and 
thereby  causing  the  death  of  the  woman  acted 
upon,  to  manslaughter  in  the  second  degree ; 
and  an  information  thereunder  charging  a  man 
and  his  wife  with  the  felonious  killing  of  a 
woman  by  the  commission  of  an  abortion  upon 
her  is  not  subject  to  the  objection  that  it 
charges  three  distinct  offenses, — assault,  caus- 
ing the  abortion,  and  manslaughter  in  the  first 
degree;  since  the  statute  makes  such  killing 
manslaughter  in  the  second  degree,  and  the  in- 
formation properly  charges  that  degree  of 
felonious  homicide.  Hatchard  v.  State,  79  Wis. 
357,  48  N.  W.  380. 

And  Kan.  crimes  act,  f  15,  providing  that 
every  person  who  shall  administer  to  any  preg- 
nant woman  any  medicine,  drug,  or  substance 
whatever,  or  shall  use  or  employ  any  instru- 
ment or  other  means,  with  Intent  to  produce 
an  abortion,  unless  the  same  shall  be  necessary 
to  preserve  her  life,  or  she  shall  be  advised  by 
a  physician  that  it  is  necessary  for  that  pur- 
pose, shall  be  guilty  of  manslaughter  in  the 
second  degree, — Is  inoperative  and  invalid, 
though  the  death  of  a  woman  results  from  the 
perpetration  of  such  act ;  since  it  undertakes 
to  establish  a  degree  of  felonious  homicide 
where  neither  the  death  of  the  child  nor  that 
of  the  mother  may  result  from  the  acts  com- 
mitted, and  where  there  may  be  no  killing  or 
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homicide.     State   v.   Young,   55   Kan.   S49,   40 
Pac.  659. 

V.  Application  of  rulea  to  the  ktUing  of  the  «»- 
horn  ohUd. 

Causing  the  death  of  an  unborn  child  was  at 
an  early  day  deemed  to  be  murder.  Evans  v. 
State,  49  N.  Y.  86. 

But  it  was  net  murder  at  common  law  to 
take  the  life  of  the  child  at  any  period  of 
gestation  previous  to  delivery.  Mitchell  v. 
Com.  78  Ky.  204,  30  Am.  Rep.  229;  Evans  v. 
People,  49  N.  Y.  86 ;  State  v.  Cooper,  22  N.  J. 
L.  52,  51  Am.  Dec.  248. 

And  It  is  not  made  murder,  under  the  Gen- 
eral Statutes  of  New  York  with  relation  to 
murder, — an  unborn  infant  not  being  consid- 
ered a  person  or  a  human  being  upon  whom  the 
crime  of  murder  can  be  committed;  but  the  un- 
successful attempt  to  effect  the  destruction  of 
an  un1x>rn  quick  infant  appears  to  have  been 
treated  at  common  law  as  a  great  misde- 
meanor, and  the  actual  destruction  of  such  an 
infant  as  a  high  crime.  Evans  v.  People,  49 
N.  Y.  86. 

So,  the  killing  of  an  unborn  child  does  not 
amount  to  the  crime  of  murder  under  the  Ohio 
statute,  and  neither  degree  of  criminal  homi- 
cide can  be  predicated  upon  such  a  killing. 
Robbins  y.  State,  8  Ohio  St  138. 

But  to*  constitute  the  crime  of  manslaughter 
under  Vt.  Comp.  Stat.  p.  560,  chap.  108,  |  8,  In 
the  procuring  of  an  abortion  it  is  not  necessary 
that  the  child  shall  have  been  alive.  State  t. 
Howard,  32  Vt.  380,  78  Am.  Dec.  609. 

And  where  a  person  intending  to  procure 
an  abortion  does  an  act  which  causes  a  child 
to  be  born  so  much  earlier  than  the  natural 
time  that  it  is  born  in  a  state  much  less  ca- 
pable of  living,  and  afterwards  dies  in  conse- 
quence of  its  early  exposure,  the  person  who, 
by  such  misconduct,  so  brings  it  into  the  world, 
and  puts  it  in  a  situation  where  it  cannot  live, 
is  guilty  of  manslaughter;  and  the  mere  ex- 
istence of  a  probability  that  something  might 
have  been  done  to  prevent  the  death  would 
not  render  the  act  anything  less  than  murder 
Reg.  V.  West,  2  Car.  &  K.  784,  2  Cox  C  C 
500. 

And  1  N.  Y.  Rev.  Stat.  661,  i  8,  makes  the 
killing  of  a  quick  child  manslaughter  in  the 
first  degree  when  caused  by  an  injury  to  the 
mother  which  would  be  murder  if  it  resulted 
in  the  death  of  the  mother;  and  N.  Y.  Stat 
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in  the  presence  of  the  jury  that  it  was  com- 
petent only  to  explain  the  purpose  of  the  de- 
ceased in  leaving  home,  and  as  characteriz- 
ing her  act  of  going,  and  that  he  admitted 
it  as  explanatory  of  the  nature,  character, 
and  object  of  that  act.  As  thus  limited,  we 
think  the  evidence  was  properly  admitted. 
It  was  certainly  competent  for  the  state  to 
prove  tbat  the  defendant  left  her  home  to 
go  to  Spokane,  and  that  she  there  sought 
the  defendant  and  placed  herself  under  his 
treatment.  The  preparation  she  made  for 
going,  her  condition  of  health  at  that  time, 
and  her  conduct  and  demeanor,  were  like- 
wise matters  properly  admissible  in  evi- 
dence, as  a  part  of  the  history  of  the  case 
and  necessary  to  its  general  understanding. 
On    the    same    principle,    her    declarations 


made  at  the  time  she  was  preparing  for  the 
journey  could  be  shown.  They  were  in  the 
nature  of  verbal  acts,  explanatory  of  what 
she  was  doing  and  of  her  object  and  pur- 
pose, and  are  part  of  the  res  gesias  of  this 
particular  part  of  the  entire  transaction. 
The  authorities  generally  hold  declarations 
of  this  character  admissible.  In  Greenleaf 
on  Evidence,  §  108,  it  is  said:  "Where  a 
person  .  .  .  leaves  his  home,  .  .  . 
his  declarations,  made  at  the  time  of  the 
transaction,  and  expressive  of  its  character, 
motive,  or  object,  are  regarded  as  'verbal 
acts,  indicating  a  present  purpose  and  in- 
tention,' and  are  therefore  admitted  in  proof 
like  any  other  material  facts." 

In  the  case  of  State  v.  Diddnaon,  41  Wis. 
299,  the  defendant  was  tried  for  the  crime 


1869,  chap.  631,  makes  It  manslaughter  In 
the  second  degree  to  cause  the  death  of  a  child 
In  an  attempt  to  procure  an  abortion.  Bvans 
V.  People,  49  N.  Y.  86. 

VI.  Justification  or  ewouse, 
a.  Consent  of  woman. 

The  assent  of  the  woman  killed,  to  an  abor- 
tion committed  upon  her.  Is  no  justtflcatlon  or 
excuse  to  a  prosecution  for  her  murder,  where 
her  death  resulted  therefrom,  either  at  com- 
mon law  or  under  the  various  statutes.  State 
T.  Lodge,  9  Houst.  (Del.)  542,  83  Atl.  312; 
State  V.  Moore,  25  Iowa,  128,  95  Am.  Dec.  776 ; 
Peoples  V.  Com.  87  Ky.  487,  9  S.  W.  509. 

And  it  is  immaterial,  In  a  prosecution  for 
manslaughter  committed  in  the  attempt  to  pro- 
cure an  abortion,  that  the  deceased,  prior  to 
the  commission  of  the  offense,  made  an  attempt 
to  relieve  herself  of  her  pregnancy,  unless  such 
attempt  contributed  to  her  death.  State  v. 
Glass,  5  Or.  73. 

And  an  Indictment  for  manslaughter  In  caus- 
ing death  in  an  attempt  to  commit  an  abor- 
tion, charging  that  the  act  was  committed 
with  force  and  violence,  is  sufficient  to  support 
a  conviction,  though  the  evidence  shows  that 
It  was  done  with  the  woman's  consent,  the 
variance  not  being  fatal.  People  v.  Abbott, 
116  Mich.  263,  74  N.  W.  529. 

See  also  Rex  v.  Russell,  1  Moody  C.  C.  356 ; 
Reg.  V.  Fretwell,  9  Cox  C.  C.  152,  Leigh  &  C. 
C.  C.  161,  31  L.  J.  Mag.  Cas.  N.  S.  145,  8  Jur. 
N.  S.  466,  6  L.  T.  N.  S.  333,  10  Week.  Rep.  545 ; 
Reg.  V.  Wilson,  Dears.  &  B.  C.  C.  127,  26  L.  J. 
Mag.  Cas.  N.  S.  18,  2  Jur.  N.  S.  1146,  5  Week. 
Rep.  70,  7  Cox  C.  C.  190;  Reg.  v.  Gay  lor, 
Deara  &  B.  C.  C.  288,  7  Cox  C.  C.  253,  40  Bug. 
L.  &  Bq.  656. — infra^  VI.  b;  People  v.  Abbott, 
116  Mich.  263,  74  N.  W.  529,  infra,  VII.  a, 

h.  The  aJfortionUti  ae  an  aocetsory  before  the 
fact. 

The  doctrine  has  been  asserted  that  when 
the  woman  consents  to,  or  solicits,  an  abortion, 
the  one  procuring,  or  attempting  to  procure, 
it,  thereby  causing  her  death.  Is  merely  an  ac- 
cessory before  the  fact — especially  when  he  Is 
not  present  when  the  act  Is  performed;  and 
that,  being  an  accessory  before  the  fact,  he 
cannot  be  prosecuted  until  after  the  conviction 
of  the  principal,  and,  since  this  is  impossible 
63  L.  R.  A. 


because  of  her  death,  ho  is  entitled  to  im- 
munity. 

Thus,  in  Rex  v.  Russell,  1  Moody  C.  C.  356, 
it  was  held  tbat  a  person  who  furnished  a 
woman  with  poison  for  the  purpose  of  taking 
the  same  and  causing  an  abortion,  but  was  ab- 
sent when  she  took  It,  the  poison  causing  her 
death,  is  an  accessory  before  the  fact  only ; 
and,  since  she  cannot  be  tried  for  the  offense, 
he  also,  being  an  accessory  before  tJhe  fact, 
cannot  be  tried  at  common  law,  and  he  is  nut 
triable  under  7  Geo.  IV.  chap.  64,  f  9,  which 
does  not  make  accessories  triable  except  In 
cases  In  which  they  might  have  been  tried  be- 
fore. 

So,  Reg.  V.  Fretwell,  9  Cox  C.  C.  152,  Leigh 
&  C.  C.  C.  161,  31  L.  J.  Mag.  Cas.  N.  S.  145, 
8  Jur.  N.  S.  466,  6  L.  T.  N.  S.  333,  10  Week. 
Bep.  545,  holds  that  a  man  who  knowingly 
procures  corrosive  sublimate  for  a  woman,  at 
her  instigation,  under  the  influence  of  threats 
on  her  part  of  suicide  If  the  means  of  procur- 
ing an  abortion  are  not  supplied  her,  upon 
which  she  takes  it  and  her  death  Is  caused 
thereby,  he  not  having  administered  It  uor 
caused  it  to  te  taken  by  her,  cannot  be  held 
guilty  of  her  murder  as  an  accessory  before  the 
fact 

It  is  to  be  observed,  however,  that  in  each 
of  the  above  cases  the  woman  herself  did  the 
deed,  and  the  accused  merely  procured  the 
means,  and  In  the  latter  case  he  only  procured 
the  means  under  compulsion,  so  that  it  could 
not  be  said  that  he  used  them,  or  caused  them 
to  be  used. 

And  it  has  been  held  that  where  a  per- 
son is  applied  to  for  a  drug  for  the  purpose 
of  procuring  a  miscarriage,  and  he  gives  the 
person  applying  the  drug,  and  it  accomplishes 
the  object  for  which  it  is  procured,  and  her 
death  results,  he  Is  criminally  responsible  for 
the  act,  though  the  taking  is  not  In  his  pres- 
ence. Reg.  V.  Wilson,  Dears.  &  B.  C.  C.  127, 
26  L.  J.  Mag.  Cas.  N.  S.  18,  2  .Tur.  N.  S.  1146, 
5  Week.  Rep.  70,  7  Cox  C.  C.  190. 

And  in  Reg.  v.  Gaylor,  7  Cox  C.  C.  253, 
Dears.  &  B.  C.  C.  288,  40  Bng.  L.  &  Bq.  556,  It 
was  held  that  a  man  who  procured  drugs  and 
gave  them  to  his  wife  with  the  intent  tbat  she 
should  take  them  for  the  purpose  of  procuring 
an  abortion,  she  taking  them,  and  her  death 
being  caused  thereby,  is  guilty  of  manslaughter  ; 
and  cannot  escape  conviction  on  the  plea  that 
he  was  only  an  accessory  before  the  fact  and 
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of  haying  murdered  Jenny  Everson  in  the 
eommission  of  an  abortion.  One  Mary 
Ericlcson  was  called  as  a  witness,  and,  over 
the  objection  of  the  defendant,  was  permit- 
ted to  testify  to  certain  conversations  had 
with  the  deceased  immediately  preceding  the 
time  the  deceased  left  the  place  where  they 
were  stopping,  as  to  where  she  was  going 
and  for  what  purpose.  In  these  conversa- 
tions the  deceased  stated  to  the  witness  that 
she  (the  deceased)  was  in  a  family  way, 
that  she  had  been  to  see  the  defendant 
about  it,  that  she  was  going  to  the  defend- 
ant to  get  medicine  and  a  syringe,  and  that 
she  had  engaged  with  the  defendant  to  re- 
turn to  his  place  on  a  subsequent  day  for 
the  purpose  of  having  instruments  used  to 
get  rid  of  the  child.    The  trial  court  in- 


structed the  jury  that  they  might  eonrider 
these  declarations  as  evidence  tending  to 
prove  the  fact  that  the  deceased  had  at  that 
time  the  intention  of  having  an  abortion  pro- 
duced upon  her,  but  that  it  was  not  evidence 
that  the  defendant  had  actually  produced 
the  abortion,  or  had  engaged  to  do  it  It  was 
held  that  to  admit  the  evidence  with  this  re- 
striction was  not  error,  the  court  saying: 
'The  first  inquiry  is,  whether  the  declara- 
tions of  deceased  to  Mary  Erickson  were  ad- 
missible for  the  purpose  of  showing  her  ia- 
tention,  and  as  their  scope  and  effect  were 
restricted  by  the  court.  We  are  of  opinion 
that  they  were.  They  constituted  a  part  of 
the  re«  ge^iw,  were  contemporaneous  with 
the  main  fact  under  consideration,  and  were 
so   connected  with   it   as   to   illustrate  its 


that  In  law  there  can  be  no  accessory  before 
tbe  fact  in  manslaughter.   • 

c.  That  act  wu  neoettary  to  Hfe  or  hoalth, 

Th«  provisions  of  the  criminal  law  with 
refer'sice  to  abortion  are  designed  for  the  pro-, 
tection  and  future  security  of  both  the  mother 
and  the  child,  and  there  can  be  no  crime  it  the 
conditions  are  such  as  to  render  the  act  neces- 
sary to  the  protection  of  either, — especially 
when  it  cannot  be  detrimental  to  the  other. 

Thus,  when  the  circumstances  were  such  as  to 
induce  in  the  mind  of  a  competent  person  the  be- 
lief that  a  miscarriage  was  necessary  to  pre- 
serve the  life  of  a  mother,  or  where  the  testi- 
mony in  a  prosecution  for  homicide  in  the  com- 
mission  of,  or  attempt  to  commit,  an  abortion 
leaves  that  fact  in  doubt,  this  would  be  suffi- 
cient to  create  a  reasonable  doubt  in  the  minds 
of  the  jury  as  to  the  necessity  of  the  act, 
which  would  Justify  an  acquit taL  State  v. 
Glass,  6  Or.  78. 

And  the  act  of  a  physician  in  aiding  a  mis- 
carriage, where  the  foetus  was  dead  at  the 
time,  is  not  unlawful,  so  as  to  rei  ler  him 
guilty  of  mauslaughter,  where  puerperal  fever 
afterwards  set  in  and  the  patient  died,  though 
he  may  not  have  acted  with  either  the  best 
judgment  or  ordinary  skill,  if  he  acted  from 
good  motives,  and  it  does  not  appear  that  the 
fever  was  caused  by  anything  done  or  omitted 
by  him.     Honnard  v.  People,  77  III.  481. 

And  it  devolves  upon  the  state  to  show  that 
the  removal  of  the  foetus  was  not  necessary  to 
preserve  the  life  of  the  mother,  and  the  de- 
gree of  certainty  with  which  this  is  required 
to  be  shown  is  such  that.no  competent  person 
can  be  presumed  to  have  believed  the  act  neces- 
sary.   State  V.  Glass,  5  Or.  73. 

This  question,  however,  is  covered  by  statute 
in  many  of  the  states,  upon  the  construction  of 
which  the  rights  and  liabilities  of  the  parties 
concerned  depend. 

Thus,  a  person  committing  an  abortion  with- 
out the  advice  of  two  physicians  that  it  is  nec- 
essary to  do  so  to  save  the  life  of  the  mother, 
as  provided  for  in  Wis.  Rev.  Stat  |  4352. 
making  the  killing  manslaughter  in  the  second 
degree  if  death  results,  acts  at  his  peril;  and. 
although  he  may  himself  be  a  physician,  and 
believes  that  such  necessity  exists,  if  in  fact 
it  does  not  exist,  he  is  not  exonerated.  Hatcb- 
ard  V.  State,  79  Wis.  357,  48  N.  W.  380. 

And  testimony,  in  a  prosecution  for  man 
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slaughter  in  causing  the  death  of  a  woman  by 
the  commission  of  an  abortion  upon  her,  that 
the  deceased  applied  to  the  defendants  to  pro- 
cure the  abortion,  and  they  administered  medi- 
cines to  her  and  operated  three  times  upon  her 
with  Instruments,  and  that  she  was  then  a 
healthy  woman  nineteen  years  of  age :  and  that 
the  female  defendant,  the  wife  of  the  male 
defendant,  had  previously  offered  to  perform 
the  operation,  and  voluntarily  assisted  her  hus- 
band each  time ;  and  that  a  few  days  after  the 
last  operation  deceased  was  delivered  of  s 
child;  and  that  she  was  immediately  attacked 
with  peritonitis,  and  died  thereof  the  day  suc- 
ceeding the  delivery ;  and  that  the  disease  was 
caused  by  the  operation, — raises  an  irresistihle 
inference  that  it  was  not  necessary  to  destroy 
the  child  to  preserve  the  life  of  the  mother, 
within  the  meaning  of  the  provision  with  refer- 
ence thereto  in  Wia  Rev.  Stat,  f  4352.    Ibid. 

And  the  burden  of  proving  that  the  advice 
of  two  physicians  that  an  abortion  was  neces- 
sary to  preserve  the  life  of  the  mother  was 
had,  in  a  prosecution  for  homicide  for  death  re- 
sulting from  such  an  abortion,  rests  with  tbe 
accused;  the  fact  of  its  existence  being  pecul- 
iarly within  her  knowledge  and  readily  prov- 
able by  her,  while  it  Is  practically  impossible 
for  the  state  to  prove  Its  nonexistence.     Ibid. 

So,  in  Illinois,  a  verdict  for  manslaughter, 
in  a  prosecution  for  murder  in  the  commission 
of  an  abortion,  will  not  be  set  aside  on  the 
ground  that  the  evidence  fails  to  show  that 
the  abortion,  if  produced,  was  not  necess&ry 
for  the  preservation  of  the  mother's  life,  where 
there  is  evidence  that,  previous  to  the  time 
that  it  was  committed,  she  was  in  an  appar- 
ently healthy  condition,  and  afterwards  she  had 
no  other  ailment  than  that  which  resulted 
from  the  act.  Howard  v.  People,  185  III.  552, 
57  N.  E.  441. 

But  the  advice  of  two  physicians  that  it  was 
necessary  to  destroy  the  child  in  order  to  save 
the  life  of  the  mother,  which  will  relieve  the 
person  performing  an  operation  upon  the  motlier 
from  which  her  death  resulted  from  liability 
for  manslaughter  In  the  second  degree  under 
Wis.  Rev.  Stat,  f  4352,  may  be  proved  in  a 
prosecution  therefor,  by  a  preponderance  of  evi- 
dence, and  need  not  be  beyond  reasonable 
doubt.  Hatchard  v.  State,  79  Wis.  857,  48  N. 
W.  380. 

Under  Mo.  Rev.  Stat,  i  1241,  making  it  man- 
slaughter  to  cause  the  death  of  a  womsn  \a 


1901. 


StATK  ▼.   POWEB. 


911 


character.  1  Greenl.  Ey.  {  108.  It  was 
certainly  competent  to  prove  that  the  de- 
ceased went  to  the  honse  of  the  defendant 
at  the  time  it  was  charged  in  the  informa- 
tion the  abortion  was  produced.  Upon  the 
aiithorities,  her  intent  or  purpose  in  going 
there  might  be  shown  by  her  declarations 
then  made  or  previously  made ;  because  such 
declarations  became  a  part  of  the  res  gestae. 
For  it  is  evident  the  declarations  were  con- 
nected with  the  act  of  her  going  to  the  de- 
fendant; were  expressive  of  the  character, 
motive,  or  object  of  her  conduct;  and  they 
are  to  be  regarded  'as  verbal  acts  indicating 
a  present  purpose  or  intention,  and  therefore 
are  admitted  in  proof  like  any  other  mate- 
rial facts.'" 

In  State  v.  Howard,  32  Vt.  380.  the  de- 


fendant was  indicted  for  attempting  to  pro- 
cure the  miscarriage  of  one  Olive  Ashe,  in 
consequence  of  which  she  died.  On  the  tri&l 
it  was  shown  that  the  deceased,  in  company 
with  her  sister,  left  home  and  started  for  a 
neighboring  town,  near  where  the  respond- 
ent resided.  "The  government  asked  the 
witness  what  was  the  purpose  of  their  thus 
leaving  home,  as  understood  between  them 
at  the  time  of  leaving."  The  trial  court 
overruled  the  objection  of  the  defendant  to 
the  question,  after  which  the  witness  an- 
swered: "I  had  some  talk  of  going  on  a 
visit  before  I  knew  she  was  going.  I  and 
she  supposed  her  to  be  pregnant^  and  she 
left  Sutton  to  get  an  abortion  procured,  as 
was  understood  between  us  at  the  time  we 
left."    It  was  lield  that  the  evidence  was 


procuring,  or  attempting  to  procure,  an  abor- 
tion, however,  It  is  an  equally  good  defense  that 
the  destruction  of  the  child  was  necessary  In 
order  to  preserve  the  life  of  the  mother,  or 
that  such  destruction  was  advised  by  a  phy- 
sician to  be  necessary  for  that  purpose ;  and 
an  InstructioUp  In  a  prosecution  therefor,  that 
the  destruction  must  not  only  have  been  neces- 
sary, but  that  It  must  also  have  been  advised 
by  a  physician  to  be  necessary,  Is  erroneous. 
State  V.  Fitzportec,  93  Mo.  390,  6  S.  W.  223. 

And  Wis.  Rev.  Stat,  f  4352,  making  an  abor- 
tion from  which  death  results  manslaughter  In 
the  second  degree,  unless  the  same  shall  have 
been  necessary  to  preserve  the  life  of  the  moth- 
er, was  Intended  to  apply  only  to  a  case  where 
the  death  oX  the  mother  could  reasonably  be 
expected  to  result  from  natural  causes  unless 
the  child  was  destroyed,  and  does  not  apply 
to  a  case  where  the  mother  threatened  to 
commit  suicide  unless  she  was  relieved  from 
her  trouble.  Hatchard  v.  SUte,  79  Wis.  357, 
48  N.  W.  380. 

And  an  Indictment  for  manslaughter  In  kill* 
ing  a  woman  In  the  performance  of  an  abor- 
tion upon  her,  alleging  that  tke  employment 
of  the  Instruments  in  question  was  not  neces- 
sary to  preserve  her  life,  but  not  alleging  that 
the  miscarriage  was  not  necessary  to  save  her 
life.  Is  bad,  and  cannot  be  sustained.  Wllley 
V.  SUte,  46  Ind.  863. 

VII.  The  indiotment. 

a.  At  common  law  and  under  general  statutes. 

Where  the  common  law  prevails,  and  under 
general  statutes,  an  Indictment  for  homicide 
in  the  commission  of,  or  attempt  to  commit,  an 
abortion.  In  common-law  form  setting  forth 
the  facts  which  constitute  the  offense  in  or- 
dinary language,  seems  to  be  all  that  Is  neces- 
sary ;  but  the  facts  and  circumstances  from 
which   guilt   arises   must   be   made   to   appear. 

Thus,  an  indictment  for  the  crime  of  mur- 
der committed  in  procuring  a  miscarriage  must 
allege  that  the  acts  charged  to  have  been  done 
in  the  perpetration  of  the  felony  were  done 
with  the  Intention  to  commit  such  crime.  State 
V.  Leeper,  70  Iowa,  748,  30  N.  W.  501 ;  People 
V.  Lohman,  2  Barb.  216. 

And  an  Indictment  for  a  homicide  caused  by 
procuring  a  miscarriage,  charging  In  the  first 
count  that  the  murder  of  the  woman  was  com- 
mitted with  some  instrument  to  the  grand  jury 
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unknown,  and.  In  the  second  count,  that  It  was 
committed  by  administering  and  causing  to  be 
taken  certain  drugs,  substances,  and  medicines 
to  the  grand  Jury  unknown,  does  not  charge 
an  Intent  to  take  life  In  either  count,  and  does 
not,  therefore,  charge  murder  In  the  first  de- 
gree, but  does  charge  murder  In  the  second  de- 
gree; and  the  defendant  Is  rightfully  put  upon 
trial  for  that  offense.  State  v.  Baldwin,  79 
Iowa,  714.  45  N.  W.  297. 

And  an  Indictment  charging  homicide  In  the 
attempt  to  commit  an  abortion,  alleging  the 
use  of  Instruments,  is  not  a  charge  that  the  one 
using  the  liiutruments  intended  to  destroy  the 
child,  within  the  meaning  of  Me.  Rev.  Stat, 
chap.  160,  I  13,  and  does  not,  therefore,  con- 
tain an  essential  Ingredient  to  make  It  a  felony, 
and  charges  aianslaughter  only.  Smith  v. 
State,  33  Me.  48,  54  Am.  Dec.  607. 

But  an  Indictment,  charging  that  drugs  were 
administered  and  Instruments  used  upon  the 
body  of  the  deceased  with  the  specific  Intent 
to  produce  an  abortion,  clearly  Implies  previous 
thought  and  deliberation,  and  charges  that  the 
acts  were  done  with  malice  aforethought,  so  as 
to  constitute  murder  within  the  meaning  -  of 
Iowa  Code,  i  3848.  State  v.  Thurman,  66  Iowa, 
693,  24  N.  W.  511. 

And  an  indictment  for  homicide  resulting 
from  an  attempt  to  procure  an  abortion,  that 
the  accused  killed  the  woman  wilfully,  feloni- 
ously, and  with  malice  aforethought,  though 
not  setting  out  the  unlawful  purpose  of  )ils  act 
in  terms,  Includes  everything  In  an  Instruction 
that.  If  the  accused  used  the  Instruments  upon 
the  woman  for  the  purpose  of  producing  an 
abortion,  believing  her  to  be  pregnant,  and 
thereby  killed  her  In  such  unlawful  attempt,  he 
is  guilty  of  manslaughter.  Wilson  v.  Com.  22 
Ky.  L.  Rep.  1251,  60  S.  W.  400. 

And  an  indictment  charging  the  accused  with 
homicide  committed  in  attempting  to  produce 
an  abortion,  charging  it  to  have  been  com 
mitted  with  malice  aforethought,  is  not  subject 
to  the  objection  that  it  falls  to  charge  the  ac- 
cused with  any  Intent  or  purpose  to  injure 
the  woman,  or  to  produce  an  abortion,  or  that 
it  does  not  charge  that  the  means  used  were 
dangerous,  or  that  accused  acted  with  guilty 
knowledge  or  recklessness.     Ihid. 

And  an  Indictment  alleging  that  the  accused 
caused  the  death  of  the  deceased  by  the  use  of 
a  certain  Instrument  In  an  attempt  to  procure 
an  abortion,  the  name  of  which  instrument  is 
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properly  admitted,  the  court  saying:  "The 
declarations  of  Olive  Ashe,  as  to  the  purpose 
of  the  journey  in  going  to  the  respondent's, 
were  properly  admitted  as  part  of  the  rea 
gestoB.  The  mere  act  of  going  was  equivo- 
cal ;  it  might  have  been  for  professional  ad- 
vice and  assistance.  The  declarations  were 
of  the  same  force  as  the  act  of  going,  and 
were  admissible  as  part  of  the  act."  See 
also  State  v.  Winner,  17  Kan.  298;  Bolander 
V.  People,  2  Colo.  48;  Cluveritia  v.  Com.  81 
Va.  787;  Thom<u  v.  State,  67  Ga.  460;  State 
V.  Peffers,  80  Iowa,  680,  46  N.  W.  662; 
United  States  v.  Nardello,  4  Mackey,  503; 
Harris  v.  State,  96  Ala.  24,  II  So.  255;  Til- 
ley  V.  Com.  89  Va.  136,  15  S.  E.  526. 

The  state,  over  the  objection  of  the  de- 
fendant,   was    allowed   to  'introduce    state- 


ments made  by  the  deceased  some  two  days 
previous  to  her  death,  as  dying  declarations. 
Prior  to  tlie  admission  of  these  dedarationi 
the  witness  was  searchingly  and  minutely 
examined  as  to  the  condition  of  the  deceased 
at  the  time  and  the  circumstances  under 
which  they  were  made,  not  only  by  the 
counsel  for  the  state  and  the  defendant,  but 
by  the  trial  judge  himself.  The  examina- 
tion covers  many  pages  of  the  record,  and 
only  a  brief  outline  of  it  can  be  given  here. 
Describing  the  condition  of  the  deceased,  the 
witness  stated  that  she  was  very  weak  and 
in  great  agony;  that  she  had  no  strength 
and  had  to  be  lifted  from  one  side  of  the  bed 
to  the  other;  that  her  "hands  felt  terribly, 
.  .  .  a  clammy  feeling;"  and  that  she 
never   rallied   after    the   conversation,  but 


to  the  jurors  unknown,  sufficiently  describes 
the  Instrument  and  the  cause  of  death.  Com. 
V.  JackeoD,  15  Gray,  187. 

So,  an  Indictment  averring  that  the  accused 
unlawfully  killed  a  woman  while  he  was  in  the 
commission  of  an  unlawful  act;  then  proceed- 
ing to  set  forth  the  particulars  of  the  unlawful 
act  by  alleging  the  circumstances  attending 
the  abortion,  it  having  been  occasioned  by  the 
use  of  instruments  or  drugs, — sufficiently 
charges  manslaughter,  though  it  does  not  aver 
that  her  death  was  occasioned  by  such  instru- 
ments or  drugs.  State  v.  Barker,  28  Ohio  St 
683. 

And  the  fact  that  an  indictment  for  murder 
charges  that  death  resulted  from  the  use  of  a 
specific  metallic  instrument  used  in  an  attempt 
to  procure  an  abortion  does  not  make  it  neces- 
sary to  prove  that  death  resulted  from  the  use 
of  that  particular  instrument;  it  is  sufficient 
if  death  is  proved  to  have  resulted  from  the 
use  of  some  other  instrument,  if  the  nature  of 
the  violence  and  the  kind  of  death  occasioned 
by  it  are  the  same.  State  v.  Smith,  32  Me. 
869,   r»4   Am.   Dec.   679. 

And  an  indictment  for  manslaughter  In  caus- 
ing death  in  an  attempt  to  commit  an  abortion, 
charging  that  the  act  was  done  with  force  and 
violence,  is  sufficient  to  support  a  conviction, 
though  the  evidence  shows  that  It  was  done 
with  the  woman's  consent,  the  variance  not 
being  fatal.  People  v.  Abbott,  116  Mich.  263, 
74  N.  W.  529. 

In  the  above  case  People  v.  Olmstead,  80 
Mich.  431,  infra,  Yll.  b,  was  distinguished  on 
the  ground  that  that  was  a  statutory  charge 
of  manslaughter  under  2  How.  Anno.  Stat. 
(Mich.)  f  9107,  and  that  the  information  in 
this  case  was  more  specific,  and  clearly  ap- 
prised the  defendant  of  the  nature  of  the 
case. 

Nor  is  an  indictment  for  murder  charged  in 
the  first  count  to  have  been  committed  with 
some  instrument,  and  in  the  second  count  by 
administering  and  causing  to  be  taken  certain 
drugs,  substances,  and  medicines,  to  the  grand 
Jurors  unknown,  bad  for  duplicity,  since  it  sets 
forth  but  one  offense.  State  v.  Baldwin,  79 
Iowa.  714,  45  N.  W.  297. 

Nor  is  an  Indictment  both  counts  of  which 
contain,  first,  a  distinct  charge  of  using 
unlawful  means  to  procure  a  miscarriage,  and 
second,  an  allegation  of  the  facts  constituting 
the  crime  of  involuntary  manslaughter,  though 
63  L.  R.  A. 


not  entirely  formal.  Traylor  v.  State,  101 
Ind.  66. 

And  an  indictment  for  homicide,  charging 
the  commission  of  an  abortion  on  February  6, 
and  that  the  woman  upon  whom  It  was  per- 
formed languished  and  died  therefrom  boob 
afterwards  and  before  the  finding  of  the  in- 
dictment, which  was  on  February  9,  Is  not 
subject  to  the  objection  that  It  does  not  aver 
that  she  died  within  a  year  and  a  day  after  her 
injury.  Wilson  v.  Coul  22  Ky.  L.  Rep.  1251, 
60  S.  W.  400. 

So,  where  it  Is  equally  criminal  to  produce 
an  abortion  before  and  after  the  quickening  of 
the  child,  in  order  to  fix  upon  the  defendant 
the  guilt  of  the  offense  charged  upon  htan  In 
an  Indictment  for  murder  in  an  attempt  to  pro- 
cure an  abortion  it  is  not  requisite  that  It  bt 
either  alleged  or  proved  that  the  deceased  was 
quick  with  child.  State  v.  Smith,  82  Me.  369, 
64  Am.  Dec.  578 ;  Peoples  v.  Com.  87  Ky.  487, 
9   S.   W.  609. 

And  an  indictment  for  child  murder  describ- 
ing the  child  without  name  is  good.  If  it  suffi- 
ciently identifies  the  child  and  rebuts  the  pre- 
sumption that  it  had  a  name,  though  there  Is 
no  averment  that  Its  name  was  to  the  Jurors 
unknown.  Queen  v.  Willis,  1  Cox  C.  C.  136, 
1  Den.  C.  C.  80,  1  Car.  &  K.  722. 

See  also  People  v.  Abbott,  116  Mich.  263,  74 
N.  W.  629,  »upra;  Willey  v.  State,  46  Ind.  363, 
8upra,  VI.  c 

b.  Under  special  tiatuiet. 

Where  homicide  in  the  commission  of,  or  tt 
tempt  to  commit,  an  abortion  has  been  made 
a  special  statutory  offense,  it  Is  generally  saf- 
ficlent  in  an  indictment  therefor  to  follow  the 
language  of  the  statute;  though  different  alle- 
gations are  sometimes  required  by  peculiar  stat- 
utes and  unusual   conditions. 

Thus,  manslaughter,  in  killing  a  woman  by 
acts  calculated  to  produce  an  abortion,  is  a 
statutory  offense  In  Michigan,  originating  in 
the  statute  defining  it,  and  does  not  come  with- 
in any  of  the  descriptions  of  manslaughter  at 
common  law ;  and  nothing  short  of  an  allega- 
tion conforming  to  a  statute  is  adequate  to  In- 
form the  accused  of  the  offense  with  which  he 
is  charged.     People  v.  Olmstead,  30  Mich.  431. 

And  an  indictment  in  a  prosecution  for  man- 
slaughter in  killing  a  woman  by  acts  calculated 
to  produce  an  abortion,  which  simply  alleges 
felonious,   wilful,  and  wicked  killing  contrary 
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gradoAUy  grew  worse  until  her  death.  Tes- 
tifying as  to  the  circumstances,  the  witness 
stated  tiiat  she  (the  witness)  has  been  for 
some  time  trying  to  get  from  the  deceased 
the  cause  of  her  illness;  that  the  deceased 
had  previously  refused  to  tell  her,  not  only 
anything  concerning  the  cause  of  her  illness, 
but  eyen  her  name;  and  that,  just  preceding 
the  conversation  in  which  the  declarations 
were  made,  the  deceased  called  her  to  her 
bedside,  took  hold  of  her  hands,  and  made 
the  statements.  The  witness  further  testi- 
fied that  in  the  course  of  this  conversation 
the  deceased  said  that  she  knew  she  couldn't 
last  long  unless  there  was  something  done 
for  her;  that  she  didn't  think  she  would 
over  be  taken  out  of  the  room  where  she  was 
lying  until  she  was  packed  out;  that  she 


could  feel  her  strength  leaving  her  rapidly. 
That  when  the  witness  tried  to  encourage 
her,  telling  her  that  she  must  live  in  hopes, 
the  deceased  answered  that  she  had  lived  in 
hopes  long  enough;  that  "she  had  given  up 
all  hopes."  On  being  examined  by  the  de- 
fendant's counsel,  the  witness  further  stated 
that  the  deceased  did  not  say  that  she  "be- 
lieved she  was  going  to  die,"  or  that  "she 
could  not  live  any  longer,"  or  use  words  to 
express  her  belief  of  her  approaching  death, 
other  than  those  abo^e  quoted.  It  was  not 
contended  that  there  was  anything  in  the 
declarations  themselves  which  would  render 
them  inadmissible.  The  objection  is,  that  it 
was  not  sho^^n  that  they  were  made  while 
the  declarant  was  in  extremis,  or  while  she 
was  under  the  consciousness  of  impending 


to  the  statute  Is  Insufficient  under  the  MIcblgan 
statute,  where  it  does  not  in  any  way  set  out 
the  means  or  manner  of  causing  the  death,  or 
refer  specifically  to  the  statute.     Ibid. 

And  where  the  crime  is  murder  in  the  second 
d^^ee,  committed  by  the  defendants  while  en- 
gaged in  the  commission  of  the  felony  defined 
by  N.  D.  Rev.  Code,  i  7177,  relating  to  the  pro- 
curing of  an  abortion,  all  the  averments  relat- 
ing to  the  subordinate  felony  are  properly  and 
necessarily  Inserted  in  the  inform|ition  as  de- 
scriptive of  the  major  offense, — that  of  murder 
in  the  second  degree.  State  v.  Belyea,  0  N.  D. 
353.  83  N.  W.  1. 

But  an  election  by  the  people  of  the  count 
relied  upon  for  conviction  on  a  prosecution  for 
manslaughter,  for  causing  death  by  acts  in- 
tended to  produce  an  abortion,  under  an  infor- 
mation charging  respectively  the  use  of  drugs, 
the  use  of  instruments,  and  the  employment  of 
mf'Ans  unknown,  made  upon  the  submission  of 
the  case  to  the  jury,  sufficiently  protects  the 
rights  of  the  accused.  People  v.  Seaman,  107 
Mich.  348.  61  Am.  St.  Rep.  326,  65  N.  W.  203. 

And  under  Mass.  Stat.  1845,  chap.  27,  mak- 
ing abortion  a  statutory  offense,  distinguishable 
from  murder  and  punishable  by  milder  punish- 
ment, it  is  sufficient  to  charge  it  as  a  statutory 
oflTense,  usbig  appropriate  terms  to  describe  it 
as  such,  and  It  need  not  be  charged  that  it  was 
done  feloniously.  Com.  v.  Jackson,  15  Gray, 
187. 

And  an  Indictment,  under  that  act,  charging 
that  one  of  the  defendants  used  Instruments, 
and  the  same  defendant,  with  the  other  defend- 
ant, administered  drugs,  and  that  by  both  of 
said  means  the  woman  died,  is  not  bad  for 
duplicity :  the  proof  of  the  use  of  either  means 
alleged  is  sufficient  to  warrant  a  conviction. 
Com.   V.   Brown,   14   Gray,   419. 

And  an  indictment  charging  a  man  with  pro- 
curing a  miscarriage  by  one  or  more  of  the 
means  described  in  the  statute,  whereby  the 
woman  died,  and  whereby  the  accused  killed 
her,  sufficiently  avers  that  she  died  in  conse- 
quence thereof,  and  does  not  charge  the  crime 
of  manslaughter.    Ibid. 

And  an  Information  averring  every  essential 
fact  to  constitute  the  crime  charged,  against 
which  the  statute  is  aimed,  substantially  in  the 
language  of  the  statute  and  with  such  a  degree 
of  certainty  that  the  court  has  no  difficulty  In 
pronouncing  Judgment  upon  a  conviction,  suffi- 
ciently charges-  the  offense  under  Wis.  Rev. 
63  L.  R.  A. 


Stat.  S  4352,  making  an  abortion,  or  an  at- 
tempt to  commit  an  abortion,  either  by  the  use 
of  medicines  or  instruments,  whereby  the  death 
of  the  mother  or  of  the  child  results,  unless 
the  same  shall  have  been  necessary  to  preserve 
the  life  of  the  mother,  or  shall  have  been  ad- 
vised by  two  physicians  to  be  necessary  for 
such  purpose,  manslaughter  in  the  second  de- 
gree. Hatchai-d  v.  State,  79  Wis.  357,  48  N. 
W.  380. 

So,  an  information,  charging  the  defendants 
with  the  crime  of  murder  in  the  second  degree, 
committed  while  they  were  engaged  in  a  felony 
defined  by  N.  D.  Rev.  Code,  f  7177,  with  rela- 
tion to  abortion,  setting  out  the  facts  consti- 
tuting the  offense  charged  in  that  section,  does 
not  charge  two  distinct  and  independent  of- 
fenses, and  is  not  demurrable  for  duplicity. 
State  V.  Belyea,  9  N.  D.  353,  83  N.  W.  1. 

And  a  count  for  murder  at  common  law,  in 
causing  the  death  of  a  woman  by  an  attempt 
to  commit  an  abortion,  and  a  count  for  the 
statutory  offense  of  manslaughter,  may  be 
Joined  in  the  same  infcirmation,  where  that 
charge  In  both  counts  grew  out  of  the  same 
transaction.  People  v.  Sessions,  58  Mich.  594, 
26  N.  W.  291. 

And  the  lesser  crime  of  manslaughter  is  in- 
cluded in  the  greater,  murder,  under  111.  Crim. 
Code,  f  3,  Bubd.  1,  providing  that.  If  the  death 
of  the  "mother*'  results  from  an  abortion,  the 
person  producing  it  .shall  be  guilty  of  murder, 
and  the  word  *'mother"  therein  means  a  woman 
pregnant  with  child ;  and  a  conviction  of  man- 
slaughter may  be  had  thereunder  under  an  in- 
dictment charging  murder  of  a  woman  preg- 
nant with  child.  Howard  v.  People.  185  111. 
552,  57  N.  E.  441. 

An  indictment,  charging  all  the  facts  neces- 
sary to  constitute  the  crime  of  manslaughter 
under  N.  Y.  Laws  1846,  chap.  22,  §  1,  however, 
making  it  manslaughter  to  administer  drugs  to 
a  pregnant  female  with  intent  to  destroy  the 
child,  in  case  the  death  of  such  child  be  there- 
by produced,  but  charging  the  intent  to  be  to 
produce  a  miscarriage  instead  of  to  destroy 
the  child,  is  fatally  defective,  but  it  charges 
a  misdemeanor  under  N.  Y.  Laws  1845,  chap. 
260,  S  2,  making  such  acts  with  intent  to  pro- 
duce a  miscarriage  a  misdemeanor.  And  where 
It  goes  further,  and  alleges  that  the  patient 
was  quick  with  child,  and  that  the  death  of 
such  child  was  effected,  characterizing  the  act 
of  the  defendant  as  felonious,  without  charging 
58 
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death,  llie  first  part  of  the  objection  is  di- 
rected against  the  time  elapsing  between  the 
making  of  the  declarations .  and  the  declar- 
ant's  death.  But,  wliile  this  was  an  element 
proper  and  necessary  to  be  considered  in  de- 
termining the  admissibility  of  the  declara- 
tions, it  was  not  of  itself  sufficient  to  require 
their  exclusion.  The  rule  requiring  it  to  be 
shown  that  the  declarations  were  made 
while  the  declarant  was  in  eaoiremis  does 
not  require  that  it  he  shovm  that  they  were 
made  while  the  declarant  was  literally 
breathing  her  last.  The  rule  is  satisfied 
when  it  is  shown  that  the  declarant  died 
in  the  course  of  the  illness  from  which  she 
was  suffering  at  the  time  they  were  made, 
and  that  the  illness  from  which  she  was 
suffering  was  the  direct  and  proximate  re- 
sult of  the  original  injury  which  the  dec- 


larations tend  to  illustrate.  See  the  cases 
collected  in  10  Am.  &  JCng.  Enc.  Law,  2d  ed. 
p.  369,  note  4.  As  to  the  second  part  of  the 
objection,  it  is  true  it  was  not  shown  that 
the  declarant  said,  in  so  many  words,  that 
she  believed  she  was  going  to  die,  or  that 
she  could  not  live  longer,  but  this  was  not 
necessary.  The  question  to'  be  determined 
here  is,  Was  the  trial  court  justified  in  be- 
lieving,, from  ^he  nature  of  the  evidence,  that 
the  dodarant  believed  she  was  about  to  die, 
and  was  without  hope  or  expectation  of  re- 
covery? This  conclusion  must  be  drawn 
from  the  entire  statement  and  the  condi- 
tions surrounding  the  declarant,  and  not 
from  any  specific  words  she  may  have  used. 
Without  again  recurring  to  the  record,  we 
think  the  statements  and  circumstances 
shown  justify  the  trial  court  in  the  conelu- 


an  intent  upon  his  part  to  destroy  the  child, 
these  allegations  do  not  contradict  the  charge 
for  a  misdemeanor,  and  do  not  merge  the  mis- 
demeanor, since  they  do  not  contain  a  valid 
charge  of  felony,  intent  to  destroy  the  child 
being  an  essential  part  of  the  definition  of  the 
offense  contained  in  the  act  of  1846.  Lohman 
V.  People,  1  N.  Y.  879,  49  Am.  Dec.  840,  Affirm- 
ing 2  Barb.  216. 

And  an  indictment  for  killing  a  mother  in  an 
attempt  to  produce  an  abortion  is  not  good, 
when  brought  under  Mo.  Rev.  Stat,  f 
1268,  defining  the  crime  of  abortion,  where 
that  section  at  the  time  of  the  criminal  act 
did  not  apply  to  a  case  in  which  death  ensued 
in  consequence  of  the  criminal  act,  unlesH  the 
child  was  quick.  State  v.  Emerich,  13  Mo. 
App.  492,  Affirmed  In  87  Mo.  110. 

And  an  indictment  for  manslaughter  in  the 
second  degree  under  Mo. .  Rev.  Stat  |  1241,  in 
causing  the  death  of  a  woman  in  the  attempt 
to  commit  an  abortion,  is  rendered  bad  by  the 
omission  of  the  descriptive  words  "pregnant 
with  a  quick  child."  State  v.  Bmerich,  87  Mo. 
110. 

And  an  Indictment  for  murder  in  the  second 
degree  under  N.  Y.  Laws  1869,  chap.  631,  for 
causing  the  death  of  a  child  in  an  attempt  to 
procure  an  abortion,  is  not  sufficient  where  it 
does  not  charge  that  the  child  had  quickened  at 
the  time  of  the  alleged  offense.  Bvans  v.  Peo- 
ple, 40  N.  Y.  86. 

Likewise,  under  statutes  excusing  abortion 
when  necessary  to  save  the  woman's  life,  It 
mu8t  be  averred  in  an  Indictment  for  homicide 
in  the  commission  of,  or  attempt  to  commit,  an 
abortion,  that  miscarriage  was  not  necessary 
to  save  the  woman's  life.  State  v.  Leeper,  70 
Iowa,  748,  30  N.  W.  501. 

But  a  count  in  an  indictment  for  murder 
committed  in  an  attempt  to  produce  an  abor- 
tion, charging  the  defendant  with  administer- 
ing to  deceased,  with  intent  to  produce  a  mis- 
carriage, a  certain  noxious  and  abortifacient 
drug,  it  not  being  necessary  to  administer  the 
same  for  the  preservation  of  her  life,  sufficient- 
ly negatives  the  statutory  exception  as  to  abor- 
tion necessary  for  the  preservation  of  the  life 
of  the  mother.     Beasley  v.  People,  89  111.  571. 

See  also  Hatchard  v.  State,  79  Wis.  367,  48 
N.  W.  880,  tupra,  IV.  c 
63  L.  R.  A. 


VIII.  Evidence, 
f  a.  AdmissiJiilitif  generalljf. 

General  rules  as  to  the  admissibility  of  evi- 
dence in  homicide  cases  apply  to  homicide  hi 
the  commission  of,  or  attempt  to  commit,  an 
abortion.  The  only  variations  from  the  general 
rules  are  those  made  necessary  by  the  peculiar 
facts.  • 

Thus,  where,  in  a  prosecution  for  manslaugh- 
ter in  causing  the  death  of  a  woman  in  an  at- 
tempt to  procure  an  abortion,  it  is  the  theory 
of  the  prosecution  that  the  defendant  was  re- 
sponsible for  the  condition  of  the  deceased,  and 
that  he  enticed  her  away  from  her  father's 
home  to  enable  him  to  commit  the  crime 
charged  against  him,  all  he  said  and  did  In 
furtherance  of  his  purpose  from  the  time  she 
left  her  home,  and  the  means  he  employed  in 
doing  and  saying  what  he  did,  are  a  part  of 
the  res  geatw,  and  proper  to  be  given  in  evi- 
dence;  and  a  statement  by  the  father  of  the 
woman,  that  he  had  been  told  by  the  father 
of  the  accused  that  the  latter  had  received  a 
telegram  or  telephone  message  from  the  ac- 
cused that  the  woman  was  sick,  and  wanted 
her  mother  to  come  and  see  her,  is  admissible. 
People  V.  McDowell,  63  Mich.  229,  30  N.  W. 
68. 

And  a  conversation  between  deceased  and 
her  mother,  on  the  one  part,  and  the  accused, 
in  a  prosecution  for  manslaughter  committed 
in  procuring  an  abortion  upon  deceased,  upon 
the  other  part,  in  which  the  accused  offered 
to  produce  the  abortion  and  said  that  she  had 
helped  himdreds  of  girls  and  women  out  of 
Just  such  trouble,  is  admissible  in  evidence, 
not  only  to  show  the  purpose  for  which  de- 
ceased and  her  mother  went  to  accused^  but 
also  to  show  that  the  accused  was  acting  vol- 
untarily and  without  coercion  by  her  hus- 
band. Hatchard  v.  SUte,  79  Wis.  357,  48  N 
W.  380. 

But  a  statement  to  a  witness  by  a  woman 
said  to  have  performed  the  operation  in  ques- 
tion, that  she  was  in  the  habit  of  performing 
them  for  the  purpose  of  abortion,  and  her  de- 
scription to  the  witness  of  the  method  adopted, 
are  inadmissible  In  evidence  on  a  prosecution 
against  another  person  for  manslaughter,  as  an 
accessory,  before  the  fact,  in  causing  the  death 
of  a  person  by  an  attempt  to  commit  an  abor 
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sion  that  the  declarant  in  this*case  believed 
ahe  waa  about  to  die,  and  that  from  her  all 
hope  of  recovery  had  departed.  It  waa  not 
error,  therefore,  for  the  court  to  admit  the 
declaration  in  evidence. 

It  is  next  objected  that  the  court  erred  in 
ref Ubing  to  grant  the  appellant's  motion  for 
a  new  trial.  This  motion  was  based  on  the 
ground  of  newly  discovered  evidence.  This 
consists  of  the  statement  shown  by  the  affi- 
davit of  a  nurse,  to  the  effect  that  the  de- 
ceased, immediately  preceding  her  deaih, 
had  made  declarations  to  the  nurse  tending 
to  exonerate  tHfe  appellant.  It  appears  from 
the  record  that  the  nurse  was  employed  to 
wait  upon  the  deceased  by  the  defendant 
himself;  and,  while  he  states  in  his  affidavit 
that  he  liad  no  knowledge  at  the  time  of  the 
trial   that  she  would  testify  that  the  de- 


ceased had  made  these  declarations,  it  would 
be  too  much  to  say  that  he  could  not,  by  rea- 
sonable diligence,  have  discovered  that  fact. 
He  was  at  all  times,  prior  to  his  conviction, 
at  liberty  on  bail,  and  had  every  opportunity 
to  prepare  for  his  defense.  He  knew  the 
whereabouts  of  the  nurse,  yet  it  appears 
that  she  was  never  questioned  as  to  her 
knowledge  concerning  the  matters  that 
would  be  subject  to  inquiry  at  the  trial. 
This  was  not  the  exercise  of  that  reasonable 
diligence  which  the  Code  requires  as  a  pre- 
requisite to  the  granting  of  a  new  trial  on 
this  ground. 

Finally,  it  is  urged  that  the  court  erred 
in  giving  the  jury  the  following  instruction: 
"When  a  physician  undertakes  to  attend  a 
sick  person,  the  law  imposes  upon  him  the 
duty   of   directing   the   sanitary   conditions 


tion,  though.  If  such  woman  herself  had  been 
on  trial,  the  rule  would  have  been  different. 
People  V.  Abbott,  116  Mich.  263,  74  N.  W.  629. 

So,  a  declaration,  by  a  woman  who  was  killed 
as  a  result  of  an  operation  performed  upon  her 
to  bring  about  an  abortion,  made  at  the  time 
she  was  introduced  to  the  person  accused  of 
performing  the  act,  that  she  was  pregnant,  hav- 
ing direct  reference  to  the  contemplated  trans- 
action between  them,  is  admissible  in  evidence, 
on  a  prosecution  against  him  for  the  homicide, 
as  a  part  of  the  res  oeatce.  State  v.  Alcorn,  7 
Idaho,  699,  64  Pac.  1014. 

And  a  statement  by  a  woman  that  she  was  in 
trouble,  and  was  going  to  a  designated  place 
to  be  treated  by  the  accused,  is  competent  evi- 
dence, in  a  prosecution  against  the  accused  for 
manslaughter  in  causing  her  death  while  at- 
tempting to  procure  an  abortion,  for  the  pur- 
pose of  explaining  her  act  In  leaving  home,  and 
as  characterizing  such  act,  and  as  explanatory 
of  its  character,  object,  and  nature,  and  as  part 
of  the  res  gestoB  of  that  particular  part  of  the 
entire  transaction.    State  v.  Poweb. 

And  the  declarations  of  the  deceased  con- 
tempoi*aneou8  with  the  main  fact  under  con- 
sideration, and  so  connected  with  it  as  to  re- 
strict its  character,  are  admissible  in  evidence 
In  a  prosecution  under  Wis.  Rev.  Stat.  chap. 
164,  f  11,  making  the  causing  of  the  death  of 
a  person  in  the  commission  of,  or  attempt  to 
commit,  an  abortion  upon  her  manslaughter  in 
the  second  degree,  as  part  of  the  res  gestce,  tor 
the  purpose  of  showing  her  Intention  in  going 
to  the  house  of  the  accused.  State  v.  Dick- 
inson,  41    Wis.   209. 

In  the  above  case  People  v.  Davis,  56  N.  T. 
96.  infra,  VIII.  b,  was  distinguished  upon  the 
ground  that  In  that  case  the  court  held  the 
declarations  were  Incompetent,  because  they 
were  merely  narratives  of  past  occurrences,  and 
did  not  become  a  part  of  the  thing  done,  and 
were,  therefore,  not  part  of  the  res  gestcs. 

But  what  the  deceased  said  Just  after  leav- 
ing the  private  room  in  which  the  operation 
was  performed  is  merely  narrative  of  past 
transactions,  and  no  part  of  the  res  gesta, 
and  inadmissible  in  evidence  In  a  prosecution 
for  causing  death  by  an  attempt  to  procure 
an  abortion.  Maine  v.  People,  9  Hun,  113. 
•  And  the  rule  that  declarations  against  the 
interest  of  the  party  making  them  are  admissi- 
ble in  evidence  against  him  does  not  apply  to 
63  L.  R.  A. 


declarations  made  by  a  woman  tending  to  show 
that  a  person  accused  of  causing  her  death 
by  attempting  to  procure  an  abortion  was  in- 
nocent,  and  she  alone  was  responsible.     Ibid. 

And  proof  of  statements,  made  by  a  woman 
two  or  three  days  prior  to  her  death,  to  her 
physician,  that  her  husband  had  been  trying 
to  deliver  her,  but  had  failed,  are  inadmissi- 
ble In  a  prosecution  for  causing  her  death  by 
an  attempt  to  procure  an  abortion,  since  they 
are  no  part  of  the  res  gestce,  and  are  mere 
narratives  of  past  transactions,  and  hearsay. 
Ihid, 

But  the  condition  of  the  deceased,  as  to  preg- 
nancy, is  a  proper  subject  of  Inquiry  in  a  pros- 
ecution for  manslaughter,  in  causing  her  death 
in  the  attempt  to  procure  an  abortion ;  and  it 
Is  proper  to  show  that  she  went  from  one  place 
to  another.  Intending  to  employ  a  physician  to 
procure  an  abortion,  for  the  purpose  of  show- 
ing her  pregnancy.    State  v.  Glass,  5  Or.  73. 

And  a  physician  may  testify  as  an  expert. 
In  a  prosecution  for  murder  In  causing  death 
by  an  attempt  to  procure  an  abortion,  to  the 
pregnancy  of  deceased,  and  give  his  reasons 
for  his  belief  after  making  a  poet  mortem  ex- 
amination. State  V.  Smith,  82  Me.  369,  64  Am. 
Dec.  679. 

And  injured  parts  of  the  body  of  a  deceased 
person,  preserved  in  spirits,  may  be  exhibited 
to  the  Jury,  in  connection  with  the  testimony 
of  the  physician  who  made  the  post  mortem 
examination,  on  the  trial  of  an  indictment  for 
using  instruments  to  procure  a  miscarriage, 
thereby  causing  death.  Com.  v.  Brown,  14 
Gray,  419. 

But  the  opinion  of  a  nurse,  employed  to 
take  care  of  a  woman,  as  to  what  was  the 
matter  with  the  woman,  Is  not  admissible  in 
a  prosecution  for  manslaughter  in  causing  the 
death  of  the  woman  by  acts  calculated  to  pro- 
duce an  abortion,  where  there  was  nothing  to 
show  whether  the  nurse  possessed  such  knowl- 
edge as  would  Justify  an  opinion  upon  a  med- 
ical question.  People  v.  Olmstead,  30  Mich. 
431. 

Though  testimony  of  a  nurse  who  took  care 
of  a  woman,  as  to  certain  appearances  upon 
the  bed  and  clothing,  and  as  to  a  peculiar  of- 
fensive odor,  which  she  had  never  noticed  be- 
fore. Is  admissible  in  such  a  prosecution,  /bid. 

So,  where  the  defendant.  In  a  prosecution 
for   manslaughter   in  causing   the  death   of  a 
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surrounding  the  patient,  of  prescribing  the 
proper  medicines  and  the  times  and  manner 
of  taking,  and  whatever  other  appliances 
and  operations  necessary  to  the  restoration 
of  health.  As  to  the  question  whether  or 
not  the  deceased  was  improperly  treated  in 
these  respects,  you  are  to  find  from  all  the 
evidence  in  the  case;  and,  if  you  have  a  rea- 
sonable doubt  from  the  evidence  as  to  wheth- 
er or  not  the  deceased  was  improperly  treat- 
ed in  these  respects,  then  you  muat  find  the 
defendant  not  guilty." 

It  is  objected  that  this  is  not  a  correct 
statement  of  the  law,  in  that  it  virtually 
tells  the  jury  that  any  neglect  or  improper 
treatment  of  the  deceased,  if  they  found  it 
to  exist,  would  be  sufficient  to  convict  the 
defendant,  while  the  law  is  that  a  physician 


is  not  criminally  liable  unless  he  is  goiltf 
of  gross  want  of  skill  or  attention.  But  it 
will  be  noticed  that  the  court  did  not»  in 
this  instruction,  undertake  to  define  the  de- 
gree of  care  and  skill  required  of  a  physi- 
cian. This  was  done  in  the  preceding  in- 
struction, and,  while  it  is  true  that  the 
word  "gross"  was  not  used,  y^  the  jury 
were  told  that  they  could  not  find  the  de- 
fendant guilty  unless  they  find  that  his  n^- 
lect  was  wilful  and  felonious.  The  chaige, 
as  a  whole,  was  a  clear  and  concise  state- 
ment of  the  law  applicable  tq  the  ease,  and 
could  not  have  misled  the  jury. 
The  judgment  is  affirmed, 

Reavlfly  Ch.  J.,*  and  Bvabar  and  Ab- 

dera,  JJ.,  concur. 


woman  by  the  use  of  Instruments  In  an  at- 
tempt to  commit  an  abortion,  testified  that  he 
was  called  upon  professionally,  and  that  it  was 
a  case  of  cbl'dblrth  and  subsequent  death  from 
pneumonia.  It  becomes  necessary  to  show  goW- 
ty  knowledge  and  intent  on  his  part;  and  to 
do  BO  the  character  of  his  place,  and  the  fact 
that  it  was  a  place  of  resort  for  such  practices, 
and  that  tbe  defendant  was  frequently  tberefor 
th«>  purpose  of  performing  his  part  in  such  oper- 
af  iuDs.  mnj  be  shown ;  and,  for  the  purpose  of 
showiDff  this,  a  witness  may  be  permitted  to  tes- 
tify that  the  defendant  operated  upon  her  with 
Instruments  at  that  house  on  a  previous  date. 
I'eople  V.  Seaman,  107  Mich.  348,  61  Am.  St. 
Kep.   3J0.   65   N.   W.  203. 

.  And  evidence  that,  after  the  death  of  a  wo- 
man, a  registered  letter  was  delivered  at  the 
phuM'  where  she  was  staying,  containing  a 
money  order  payable  to  her  order,  and  that 
the  accused  indorsed  it  in  her  name,  and  that 
the  money  was  obtained,  is  admissible  in  evi- 
dence in  a  prosecution  for  causing  her  death 
by  acts  intended  to  produce  an  abortion,  to 
show  that  statements  made  by  the  accused  in 
a  death  certificate  subsequently  issued  by  him, 
giving  her  a  different  name,  were  knowingly 
false.     Ihid. 

But  the  testimony  of  a  witness  in  a  prose- 
cution for  mauslau&rhter  in  causing  death  in 
an  attempt  to  procure  an  abortion,  that  she 
had  applied  to  the  defendant  to  have  an  abor- 
tion produced  upon  her.  showing  that  some 
acts  were  done  toward  the  accomplishment  of 
that  purpose,  is  not  admissible  within  the  rule 
announced  in  People  v.  Seaman,  107  Mich.  348, 
61  Am.  St.  Rep.  326,*  65  N.  W.  203,  «tfpra, 
where  the  intent  or  guilty  knowledge  is  a  nec- 
essary conclusion  from  the  act  done ;  proof 
of  other  offenses  of  a  similar  character  in  such 
case  violating  the  rule  that  the  evidence  must 
be  conlinod  to  the  Issue.  People  v.  Ix>nsdale. 
12i:  Mich.  388,  81  N.  W.  277. 

Though  it  is  proper  to  show,  on  the  cross- 
examination  of  the  accused  In  a  prosecution 
for  en u sins  death  by  an  attempt  to  commit  an 
abortion,  that  he  had  previously  committed  oth- 
er offenses  of  the  same  kind.  Maine  v.  People. 
9    Ilun,    113. 

And  testimony  of  a  physician  summoned  to 
attend  a  woman  upon  whom  an  abortion  had 
been  attempted,  that  he  understood  that  cer- 
tain money  paid  him  was  paid  on  behalf  of 
the  accust^d,  is  hearsay  and  inadmissible  in  a 
63  L.  R.  A. 


prosecution  for  manslaughter  In  causing  tbs 
death  of  such  woman  by  snch  attempted  abor- 
tion; and  the  fact  that  the  witness  was  ad- 
verse to  the  prosecution  does  not  Justify  its 
introduction.  People  v.  Abbott,  116  Mich.  263, 
74  N.   W.  529. 

And  where  two  persons  were  Jointly  indicted 
for  the  crime  of  manslan^ter  alleged  to  hav« 
been  committed  by  means  of  a  criminal  abor- 
tion upon  the  person  killed,  and  there  was  a 
severance,  conviction  of  one  is  not  competent 
evidence  tending  to  show  the  guilt  of  the  otli- 
er.     State  v.  Bowker,  26  Or.  309,  38  Pac  124. 

And  declarations,  by  a  person  Jointly  in- 
dicted with  another  on  trial  for  manslaughter 
in  causing  the  death  of  a  woman  in  an  attempt 
to  commit  an  abortion  upon  her,  as  to  his  por- 
poee  in  going  with  the  woman  in  question  to 
the  place  where  the  act  was  conunitted,  are  not 
admissible  on  the  separate  trial  of  the  other, 
where  they  were  made  previous  to  any  meet- 
ing between  them.     State  v.  Olass,  5  Or.  73. 

h^^Dying  declarolfoiw. 

Dying  declarations  are  not  rendered  inad- 
missible In  the  prosecution  of  an  indictment 
for  homicide  committed  in  an  attempt  to  com- 
mit an  abortion,  upon  the  theory  that,  in  pros- 
ecutions for  abortion,  the  death  of  the  woman 
is  no  part  of  the  facts  which  go  to  omstitute 
the  crime,  and  not  a  constituent  element  of  the 
offense,  where  the  indictment  is  not  for  the  stat- 
utory crime,  but  for  homicide.  Smith  v.  State, 
33  Me.  48,  54  Am.  Dec.  607. 

Nor  arc  dying  declarations  of  a  woman  ren- 
dered incompetent  in  a  prosecution  for  homi- 
cide in  causing  her  death  by  an  attempt  to  pro- 
cure an  abortion  upon  her.  by  the  provisions 
of  the  Wisconsin  Bill  of  Rights,  securing  to  the 
accused  tne  right  to  meet  the  witnesses  face  to 
face.     State  v.  Dickinson.  41  Wis.  299. 

And  the  fact  that  the  offense  of  procuring 
an  abortion  by  which  the  death  of  the  woman 
Is  caused,  has  been  mitigated  and  changed 
from  murder  to  manslaughter  in  the  first  degree 
by  statute,  does  not  change  the  rule  of  evi- 
dence, the  offense  still  being  homicide;  and 
dying  declarations,  which  were  competent  evi- 
dence at  common  law,  where  the  death  of  the 
deceased  was  the  subject  of  the  charge  and 
Judicial  inquiry,  and  the  declarations  relat- 
ing to  the  circumstances  of  the  death  remain 
admissible  in  a  prosecution  under  the  statute, 
/bid. 
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In  the  abOTe  case  People  v.  Dayle,  56  N.  T. 
96,  infra,  was  dlstingiiiahed  upon  the  ground 
that  there  the  charge  against  the  accased  was 
not  homicide  In  any  degree,  and  upon  that 
gronnd  the  declarations  were  excluded;  and 
King  ew  rel.  Law  t.  Mead,  2  Barn.  &  C.  605, 
4  Dowl.  &  R.  120,  26  Rerlsed  Bep.  484;  Reg. 
T.  Hind,  8  Cox  C.  C.  300.  Bell  C.  C.  253.  29 
U  J.  Mag.  Cas.  N.  8.  147,  6  Jar.  N.  S.  514, 
2  Ia.  T.  N.  S.  253,  8  Week.  Rep.  421 ;  and  Rex 
T.  Hutchinson,  referred  to  in  a  note  to  King 
e»  r«l.  Law  t.  Mead,  2  Barn.  &  C.  605, — ^were 
distinguished  upon  the  ground  that  in  those 
cases,  while  the  declarations  related  to  the 
cause  of  death,  yet  the  death  of  the  party  was 
not    the   subject   of   inquiry. 

So,  while  a  request  by  a  girl  upon  whom  an 
abortion  had  been  committed,  as  follows:  "Do 
get  me  help;  if  you  don't  send  for  the  doctor 
I  will  die!"  implies  a  hope  of  recovery,  and 
would  not  support  her  dying  declarations  as  to 
who  committed  the  deed,  such  declarations  will 
not  be  stricken  out  in  a  prosecution  for  the 
homicide,  where,  after  the  request  was  made, 
and  before  making  the  declarations,  she  con- 
stantly said  she  knew  she  was  dying,  and  her 
naother  testified  that  she  could  see  death  in 
her  eyes.  Hawkins  ▼.  State  (Md.)  57  Atl.  27. 
And  Stats  t.  Powbe  holds  substantially  the 


And  a  slight  contradiction  or  inconsistency 
on  the  part  of  a  person,  who  testified  to  such  a 
dying  declaration  and  the  facts  warranttaig  its 
admission,  when  she  adhered  to  the  statement 
that  the  declarant  said  she  knew  she  was  dy- 
ing, does  not  require  the  rejection  of  the  decla- 
ration, but  should  go  to  the  Jury  with  it  Haw- 
kins Y.  State   (Md.)  57  AU.  27. 

And  a  dying  declaration,  by  a  woman :  "Dr. 
Maine  operated  on  me," — is  not  an  expression 
of  an  opinion,  but  the  statement  of  a  fact 
pecnliarly  within  her  knowledge,  which  is  ad- 
missible in  evidence  in  a  prosecution  for  caus- 
ing her  death  in  an  attempt  to  procure  an 
abortion.    Maine  v.  People,  9  Hun,  118. 

Declarations,  by  a  girl  upon  whom  an  abor- 
tion had  been  attempted,  made  upon  her  return 
from  the  doctor's  office,  however,  as  to  what 
had  been  done  by  the  doctor  at  his  office  and 
how  he  did  it,  as  to  certain  medicines  which 
she  exhibited  and  said  the  doctor  gave  her, 
and  as  to  what  she  should  do,  are  inadmissible, 
in  a  prosecution  against  a  man  accused  of 
causing  her  death  by  the  attempt  to  procure 
such  abortion,  under  N.  Y.  Laws  1872,  chap. 
181,  f  1,  providing  that  any  person  who  shall 
wilfully  administer  to  any  woman  with  child, 
or  prescribe  for  any  such  w.oman,  or  advise  or 
procure  her  to  take,  any  medicine,  etc.,  or 
shall  use  and  employ  or  advise  or  procure  her 
to  submit  to  the  use  and  employment  of  any 
other  means  whatever,  with  intent  thereby  to 
procure  her  miscarriage,  shall.  In  case  of  the 
death  of  the  woman  or  of  her  child,  be  deemed 
guilty  of  a  felony, — either  as  a  part  of  the 
res  i^esto,  or  as  a  dying  declaration ;  since, 
to  constitute  a  part  of  the  re«  geaUe  they  must 
consist  of  some  act  done  in  furtherance  of  the 
desired  object,  and  not  of  a  mere  recital  of 
something  already  done  for  the  accomplishment 
of  such  object     People  v.  Davis,  56  N.  Y.  96. 

And  exclamations,  such  as  might  naturally 
come  from  a  person  in  agony,  whose  attention 
was  completely  distracted  from  the  persons 
and  things  about  her,  are  not  admissible  in  ev- 
idence In  a  prosecution  for  manslaughter  in 
causing  her  death  by  acts  calculated  to  produce 
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an  abortion,  ts  dying  declarations,  where  there 
is  nothing  to  indicate  that  they  referred  to 
the  cause  of  death,  and  they  were  not  made 
for  the  purpose  of  explaining  any  act  con- 
nected with  the  death,  and  formed  no  part  of 
any  conversation,  and  were  called  out  by  no 
question  or  suggestion,  and  did  not  purport 
to  be  narrative  of  anything;  and  there  was 
nothing  to  indicate  that  they  were  made  for 
any  purpose,  or  in.  view  of  any  expectation 
of  death,  or  that  she  knew  to  whom  she  was 
speaking,  or  that  she  meant  to  speak  to  any- 
body.    People  V.  Olmstead,  80  Mich.  431. 

And  statements,  made  by  a  woman  when 
about  to  die  from  the  effects  of  an  abortion, 
"He  is  the  cause  of  my  death !  Oh,  those  hor- 
rible instruments !"— are  not  admissible  as  dy- 
ing declarations  in  a  prosecution  for  murder 
in  the  commission  of  abortion ;  since  such  dec- 
larations did  not  necessarily  refer  to  any  at- 
tempt to  produce  an  abortion.  State  v.  Bald- 
win, 79  Iowa,   714,  45  N.  W.  297. 

So,  N.  J.  crimes  act  I  119,  providing  that 
any  person  who  shall  maliciously  or  without 
lawful  Justification,  with  intent  to  cause  or 
procure  a  miscarriage  of  a  woman,  administer 
to  her,  prescribe  for  her,  or  direct  her  to  take 
any  drug  or  noxious  thing;  or  who  malicious 
ly  or  without  lawful  Justification  shall  use  any 
Instrument  or  means  whatever  with  like  in- 
tent, shall  be  guilty  of  a  high .  misdemeanor 
and  punished  accordingly;  and,  if  the  woman 
or  child  die  in  consequence  thereof,  be  pun- 
ished by  designated  fine  or  imprisonment, — 
does  not  make  the  death  of  the  woman  on 
whom  an  abortion  was  committed  an  essential 
element  of  the  crime,  so  as  to  render  her  dy- 
ing declarations  admissible  in  evidence  in  a 
prosecution  thereunder.  State  v.  Meyer,  64  N. 
J.  L.  382,  45  Atl.  779. 

And  the  death  of  a  woman  is  not  an  ingre- 
dient of  the  offense  defined  in  Pa.  Crim.  Code 
1860,  i  87,  providing  that  if  any  person  shall 
unlawfully  administer  any  drug  or  substance 
to  a  pregnant  woman,  or  use  any  instrument 
with  intent  to  procure  her  miscarriage,  and  she 
or  the  child  shall  die  in  consequence  of  such 
act  such  person  shall  be  guilty  of  a  felony, 
so  as  to  render  the  dying  declarations  of  the 
woman  admissible  in  evidence  in  a  prosecu- 
tion therefor;  the  death  when  it  occurs  being 
a  mere  incident  the  sole  purpose  of  which  is 
to  determine  as  to  the  punishment.  Railing 
V.  Cpm.  110  Pa.  100,  1  Atl.  314. 

Nor  is  a  charge  for  causing  the  death  of  a 
woman,  brought  under  N.  Y.  Laws  1872,  chap. 
181,  f  1,  providing  that  any  person  procuring, 
or  attempting  to  procure,  or  advising  the  pro- 
curement of,  an  abortion  either  by  the  use 
of  medicines,  or  instruments,  upon  any  woman, 
shall,  in  case  of  her  death,  or  that  of  her 
child,  be  guilty  of  a  felony, — one  of  homicide 
in  any  degree;  and  the  death  of  the  deceased 
is  not  a  necessary  ingredient  of  the  crime,  and 
her  dying  declarations  would  be  inadmissi- 
ble on  the  trUl.     People  v.  DavU,  56  N.  Y.  96. 

And  Mass.  Pub.  SUt  chap.  207,  f  9,  provid- 
ing that  whoever,  with  intent  to  procure  a  mis- 
carriage of  a  woman,  shall  do  certain  acts  or 
use  certain  means,  shall,  if  the  woman  die  in 
consequence,  be  imprisoned  in  the  state  prison 
for  a  designated  period,  and,  If  the  woman  does 
not  die,  shall  be  punished  by  imprisonment  or 
fine,  describe  a  single  offense;  and  the  death 
of  the  woman  is  not  a  part  of  it  u^d  her  dy- 
ing declarations  would  not  be  admissible  in  a 
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prosecution  for  such  offense.  Com.  v.  Homer, 
153  Mass.  343,  26  N.  E.  872. 

And  Mass.  Stat  1889,  chap.  100,  providing 
that  In  criminal  prosecutions  for  ylolatlon  of 
such  provisions  of  the  public  statutes,  where 
the  death  of  the  woman  is  alleged  to  have  re- 
sulted from  the  means  therein  described,  the 
dying  declarations  of  such  woman  shall  be  ad- 
missible in  evidence,  is  prospective  only  in  Its 
operation,  and  does  not  apply  to  a  prosecution 
under  Mass.  Pub.  Stat.  chap.  207,  i  9,  above  re- 
cited, where  the  death  of  the  woman  in  ques- 
tion occurred  previous  to  the  enactment  of  the 
statute.     Ibid, 

In  Montgomery  v.  State,  80  Ind.  339,  41 
Am.  Rep.  815,  however,  it  was  held  that  where 
death  results  from  an  unlawful  attempt  to 
produce  an  abortion,  death  is  a  subject  of  in- 
quiry in  a  prosecution  under  Ind.  Rev.  Stat. 
1881,  i  1923,  providing  that  whoever  pre- 
scribes or  administers  to  any  pregnant  woman 
any  drug,  medicine,  or  substance  whatever, 
with  intent  thereby  to  procure  her  miscarriage, 
or  with  like  intent  uses  any  instrument  or 
means  whatever,  unless  such  miscarriage  is 
necessary  to  preserve  her  life,  shall,  if  she 
miscarries  or  dies  in  consequence  thereof,  be 
fined  and  imprisoned,  so  that  her  dying  declara- 
tions would  be  competent. 

As  to  dying  declarations  as  evidence  general- 
ly, see  note  to  Worthington  v.  State,  56  L.  R. 
A.  853. 

e.  SufjUHency. 

Rules  with  reference  to  sufDciency  of  the 
evidence  to  establish  homicide  in  the  commis- 
sion of,  or  attempt  to  commit,  an  abortion,  like 
those  with  reference  to  Its  admissibility,  dif- 
fer from  those  applicable  to  homicide  generally 
only  so  far  as  affected  by  the  peculiar  facts. 

Thus,  to  warrant  a  conviction,  in  a  prose^ 
cutlon  for  homicide  in  the  commission  of,  or 
attempt  to  commit,  an  abortion  by  the  use 
of  medicines  or  drugs,  it  must  appear  that  the 
accused  administered,  or  caused  to  be  admin- 
istered, to  the  woman  killed,  the  medicines  or 
drugs  in  question,  and  that  an  abortion  was 
thereby  produced,  and  that  this  was  the  cause 
of  her  death ;  but  an  instruction  to  this  effect 
requires  the  Jury  to  find  every  necessary  fact 
constituting  the  crime,  and  it  is  not  error, 
when  such  an  instruction  is  given,  to  refuse 
other  instructions  as  to  reasonable  doubt, 
whether  correct  or  erroneous.  State  v.'  Ed- 
monson,   131    Mo.    348,    33    S.    W.    17. 

But  the  alleged  unlawful  procurement  of  a 
miscarriage  constitutes  the  corpus  delicti  in  a 
prosecution  for  murder,  in  the  attempt  to 
perpetrate  an  abortion,  which  must  be  proved 
beyond  a  reasonable  doubt;  and  the  verdict 
is  not  supported  in  the  absence  of  evidence 
fairly  tending  to  establish  it.  Tray  lor  v.  State, 
101   Ind.   65. 

And  the  pregnancy  of  the  deceased  must  be 
established.  In  such  a  prosecution,  beyond  a 
reasonable  doubt,  though  it  need  not  be  dem- 
onstrated to  an  absolute  certainty.  State  v. 
Alcorn,  7  Idaho,  599,  64  Pac.  1014. 

A  verdict  of  conviction  for  murder  in  the  sec- 
ond degree  in  causing  death  by  producing  a  mis- 
carriage, however,  is  sufliclently  supported  by 
the  evidence  where  it  clearly  appears  that  the 
death  of  the  woman  was  caused  by  a  miscar- 
riage, and  the  evidence  satisfactorily  estab- 
lishes that  the  miscarriage  was  caused  by  de- 
fendant, not  for  the  purpose  of  saving  the  life 
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of  the  woman,  but  to  conceal  illicit  relations 
existing  between  them;  and  that  the  defend- 
ant was  a  physician,  and  the  woman  had  lived  in 
his  family  for  years,  and  there  was  evidence 
tending  to  show  improper  Intimacy,  and  declar- 
ations upon  her  part,  made  after  being  in- 
formed that  she  would  not  recover,  that  her 
sickness  and  approaching  death  were  the  re- 
sult of  a  miscarriage  caused  by  him.  State  v. 
Leeper,  70  Iowa,  748,  30  N.  W.  601. 

So,  a  verdict  against  the  accused,  la  a  pros- 
ecution for  causing  the  death  of  a  child  by  pro- 
curing an  abortion  upon  its  mother,  is  sap- 
ported  by  evidence  that  the  accused  told  the 
mother  he  would  relieve  her,  and  arranged  to 
leave  medicine  at  a  place  some  distance  from 
her  father's  residence,  and  that  she  obtained 
and  took  it,  and  that  he  gave  her  a  second 
bottle  when  she  became  sick,  and  the  medicine 
was  tested  and  found  to  consist  of  fluid  ex- 
tracts of  ergot  and  cotton  root,  and  that  the 
effect  of  such  compound  was  shown  to  be  to  pro- 
duce an  abortion,  and  by  the  testimony  of  a 
physician  that  the  defendant  endeavored  to 
employ  him  to  procure  the  abortion,  but  he  de- 
clined to  do  so.  SUte  V.  McLeod,  136  Mo.  109, 
37  S.  W.  828. 

And  a  verdict  of  murder  in  the  second  de- 
gree, against  a  man  for  causing  the  death  of 
a  woman  in  an  attempt  to  commit  an  abortion 
upon  her.  Is  sustained  by  evidence  that  he  was 
her  suitor,  and  that  she  was  taken  sick  and  he 
remained  alone  with  her  for  a  number  of 
hours,  and  that  she  was  found,  immediately 
after  he  had  gone,  to  be  very  sick,  and  that 
blood  was  found  upon  her  clothes  and  upon 
the  bed  in  which  she  lay,  and  it  was  found 
that  a  wound  had  been  inflicted  upon  her  which, 
if  inflicted  before  death,  would  be  fatal,  and 
that  she  expired  at  about  the  time  to  be  ex- 
pected if  the  act  was  done  at  the  time  when 
the  accused  was  alone  with  her;  and  the  phy- 
sicians who  made  the  post  mortem  examination 
were  unanimous  that  the  wound  was  inflicted 
during  life,  and  that  she  was  pregnant  State 
V.   Minard,   96   Iowa,   267,   65   N.    W.    147. 

And  evidence,  in  such  a  prosecution,  that 
the  deceased  went  to  the  office  of  the  accused, 
and  was  in  a  private  room  with  him  for  five 
minutes,  and  that  accused  told  a  witness  that 
he  was  treating  the  deceased,  and  that  he  had 
attempted  to  produce  an  abortion,  and  that 
she  was  very  healthy  and  he  had  to  operate 
on  her  twice;  and  proof  that  he  was  the  phy- 
sician who  had  attended  her  during  her  Illness, 
and  that  he  gave  a  false  certiflcate  as  to  the 
cause  of  death, — are  sufficient  to  justify  the 
Jury  in  rendering  a  verdict  of  guilty.  E«arll  t. 
People,    73    111.    329. 

In  such  cases  it  is  a  question  of  fact  for  the 
Jury  whether  such  facts  were  consistent  with 
the  innocence  of  the  accused,  or  whether  they 
tended  to  establish  his  guilt;  and  an  instruc- 
tion that  such  facts  are  not  of  themselves  evi- 
dence to  warrant  a  finding  that  an  abortion 
was  then  and  there  performed,  is  erroneous. 
Ibid. 

So,  evidence  in  a  prosecution  for  causing 
the  death  of  a  woman  by  administering  sub- 
stances intended  to  produce  an  abortion,  that 
accused  had  consulted  various  persons  as  to 
the  best  means  of  producing  an  abortion,  and 
that  he  stated  he  had  attempted  to  use  an  tai- 
strument,  but  it  didn't  work,  and  that  he  had 
endeavored  to  get  two  different  men  to  marry 
the  girl,  and  that  he  stated  that  he  had  got  an 
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old  woman  and  a  doctor  at  another  place  to  do 
the  work  for  him,  and  that  he  gaye  the  girl 
medicine  which  made  her  yery  sick,  and  that 
he  wanted  a  witness  to  help  him  dig  her  grave, 
and  said  he  wanted  her  hurled  quick, — suffi- 
ciently establishes  the  corpus  delicti  to  sus- 
tain a  conviction.  State  v.  Edmonson,  131  Mo. 
348,  33  S.  W.  17. 

Evidence  in  a  prosecution  against  a  father 
for  the  homicide  of  his  daughter  alleged  to 
have  been  caused  in  an  attempt  to  procure  an 
abortion,  however,  that  he  procured  ergot  and 
tansy  and  gave  them  to  her  for  eight  days,  and 
that  she  afterwards  died,  does  not  warrant  a 
conviction,  the  corpus  delicti  not  being  fully 
proved,  where  it  does  not  appear  whether  the 
symptoms  were  such  as  would  respond  to  er- 
got or  tansy  poison,  or  how  much  of  either 
were  left  in  the  vial,  and  the  doctor  subse- 
<)uently  called  also  administered  laudanum  and 
prescribed  the  use  of  chloroform,  and  had  pre- 
scribed hot  baths  and  warm-water  enemas,  which 
he  testifled  might  be  dangerous  to  one  in  her 
condition.  Wilson  v.  State,  41  Tex.  Crim.  Rep. 
179,  63  S.  W.  122. 

And  a  count,  in  an  indictment  in  such  case 
alleging  that  the  father  had  caused  the  death 
of  his  daughter  in  an  attempt  to  procure  an 
abortion  by  the  use  of  instruments  and  violence 
or  physical  injury,  is  not  sufficiently  sustained 
by  evidence  that  a  doctor  called  upon  the  day 
she  died,  that  he  found  her  in  a  critical  con- 
dition threatened  with  miscarriage,  and  that 
the  uterus  was  considerably  dilated  and  found 
to  be  punctured  at  the  base,  and  that  after 
death  blood  was  found  on  the  bed.    Ihid. 

And  evidence  In  such  a  prosecution,  showing 
thac  on  examination  of  the  uterus  three  months 
after  death  it  was  considerably  enlarged,  with 
a  hole  or  torn  place  in  it,  thought  to  have  been 
made  by  a  sharp  instrument  which  was  the 
cause  of  death,  and  that  the  condition  of  the 
deceased  was  due  either  to  the  accused  or  to 
another  man,  with  nothing  further  to  show  any 
connection  on  his  part  with  the  use  of  the  in- 
strument, is  insufficient  to  justify  a  verdict  of 
murder  in  the  second  degree.  Wilson  v.  State 
(Tex.  Crim.  App.)    68   S.   W.  1009. 

So,  evidence,  in  a  prosecution  for  manslaugh- 
ter committed  by  means  of  an  abortion,  that 
the  accused  was  criminally  intimate  with  the 
deceased,  does  not  authorize  a  conviction ;  and 
an  instruction  that  the  fact  that  the  defend- 
ant was  criminally  intimate  with  her  is  to  be 
taken  Into  consideration,  together  with  other 
circumstances  of  the  case,  in  determining  the 
question  of  guilt,  is  objectionable,  as  assum- 
ing such  crimhial  intimacy  as  a  fact.  State 
V.  Bowker,  26  Or.  309,  3S  Pac.  124. 

And  the  mere  fact  that  the  accused  In  a  pros- 
ecution for  abortion  was  the  medical  attendant 
of  the  woman  at  the  time  when  she  had  a  mis- 
carriage from  which  death  resulted,  and  that  he 
burned  the  foetus  instead  of  burying  it,  and 
stated  that  his  patient  was  suffering  from 
inflammation  of  the  bowels,  is  not  sufficient  to 
warrant  a  conviction,  where  shortly  before  her 
death,  upon  being  interrogated,  the  woman  ful- 
ly exonerated  him.  Clarke  v.  People,  16  Colo. 
611,  27  Pac.  724. 

See  also  State  v.  Glass,  6  Or.  73 ;  Hatchard 

V.  State,  79  Wis.  367,  48  N.  W.  380;  Howard 
T.   People,  185  111.  662,  57  N.  E.  441,— «Mpra, 

VI.  c. 

IX.  The    trial    and    determination. 

A  trial  for  homicide  resulting  from  an  at- 
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tempt  to  produce  the  miscarriage  of  a  pregnant 
woman  is  conducted,  as  a  general  rule,  in  all 
respects  as  is  required  where  a  criminal  is  on 
trial  for  homicide  by  killing  in  some  other  man- 
ner. Earil  V.  People,  73  111.  329. 

The  corpus  delicti  in  such  a  prosecution  may 
be  proved  by  declarations  and  circumstances, 
and  the  order  in  which  the  evidence  of  the  dif- 
ferent facta  is  introduced  is  immaterial.  State 
V.  Alcorn,  7  Idaho,  699,  64  Pac.  1014. 

And  the  people,  in  a  prosecution  for  man- 
slaughter under  an  information  containing  three 
counts,  the  first  being  in  the  short  statutory 
form,  and  the  others  setting  forth  the  means  em- 
ployed in  an  attempted  abortion;  the  second 
alleging  that  the  deceased  was  quick  with 
child, — will  not  be  compelled  to  elect  upon 
which  count  they  will  rely  on  motion  before 
the  impaneling  of  the  Jury.  People  v.  McDow- 
ell, 63  Mich.  229,  30  N.  W.  68.  But  see  People 
V.  Seaman,  107  Mich.  348,  61  Am.  St  Bep.  326, 
66  N.  W.  203,  supra,  VII.  b. 

So,  a  verdict  for  manslaughter  may  be  re- 
turned in  a  prosecution  for  murder  under  a 
statute  declaring  an  attempt  to  produce  an 
abortion  which  causes  the  death  of  a  woman, 
shall  be  murder,  as  well  as  in  the  case  of  an 
indictment  for  any  other 'kind  of  murder.  Earli 
V.  People,  78  111.  329;  Howard  v.  People,  185 
111.  662,  67  N.  E.  441 ;  State  t.  Alcorn,  7  Idaho, 
699,  64  Pac.   1014. 

And  the  fact  that  a  prosecution  for  homi- 
cide was  conducted  upon  the  sole  theory  that 
the  defendant,  a  physician,  caused  the  death 
of  his  patient  in  attempting  to  produce  a  crim- 
inal abortion,  does  not  make  it  necessary  that 
the  case  should  be  left  to  the  Jury  under  in- 
structions limiting  them  to  the  alternative  of  a 
verdict  of  murder  in  the  second  degree  or  of 
an  acquittal,  or  prevent  the  court  from  charg- 
ing with  reference  to,  or  the  Jury  from  finding, 
manslaughter,  where  it  is  claimed  by  the  phy- 
sician that  he  was  performing  an  operation  re- 
quired by  the  disease  he  supposed  the  patie^ 
to  have,  and  there  was  evidence  to  the  effect 
that,  by  a  proper  examination,  such  as  should 
always  be  made  before  such  operation,  he  would 
have  discovered  the  condition  of  his  patient, 
and  would  have  known  that  the  operation  he 
claims  to  have  att«npted  waa  both  dangerous 
and  uncalled  for.  People  t.  Huntington,  138 
Cal.  261,  70  Pac.  284. 

And  a  conviction  for  a  misdemeanor  on  an 
indictment  charging  the  accused  with  man- 
slaughter in  causing  the  death  of  a  woman 
by  administering  drugs  to  her  with  intent  to 
procure  a  miscarriage  is  a  bar  to  a  subsequent 
indictment  for  the  felony  provided  for  by  N.  Y. 
Laws  1846,  chap.  22,  f  1,  making  it  manslaugh- 
ter to  use  such  means  with  intent  to  destroy 
the  child,  in  case  the  death  of  such  child  is 
thereby  caused.  Lohman  v.  People,  1  N.  Y.  379, 
49  Am.  Dec.  840. 

See  also,  as  Illustrating  the  principle  of  the 
above  cases,  People  v.  Abbott,  116  Mich.  263, 
74  N.  W.  629,  supra,  IV.  c. 

But  a  verdict,  in  a  prosecution  for  murder  In 
the  second  degree,  finding  the  defendant  guil- 
ty of  the  crime  of  unlawfully  procuring  an 
abortion  as  charged  In  the  information,  is  il- 
legal and  wholly  unauthorised,  where  the  infor- 
mation charged  the  crime  of  murder  In  the 
second  degree  perpetrated  while  the  defendant 
was  engaged  in  the  commission  of  an  independ- 
ent felony ;  and  It  is  also  erroneous  in  assum- 
ing that  the  offense  referred  to  was  necessarily 
committed  in  the  commission  of  the  offense  of 
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murder  In  tbe  Becond  degree.  State  v.  Belyea, 
8  N.  D.  358,  88  N.  W.  1. 

And  one  who  Is  tried  upon  the  sole  theory 
that  he  had  caused  death  while  producing  an 
abortion,  and  was  therefore  guilty  of  murder, 
cannot  be  conTlcted  upon  a  totally  different  the- 
ory,— ^that  death  resulted  while  he  was  treat- 
ing the  deceased  medically  for  a  disease  with 
which  she  was  afflicted,  upon  the  ground  that 
such  lawful  act  was  done  without  due  caution 
or  circumspection.  People  ▼.  Huntington,  188 
Cal.  261,  70  Pac.  284. 

See  alM  State  t.  Belyea,  0  N.  D.  353,  83 
N.  W.  1,  supra,  lY.  c ;  Howard  v.  People,  186  111. 
552,  67  N.  E.  441,  aupra.  VII.  b. 

X.  Conclusion. 

Causing  the  death  of  a  woman  by  procuring, 
or  attempting  to  procure,  her  miscarriage  waa 
usually  regarded  as  murder  at  common  law, 
*and,  under  general  statutes  classifying  homi- 
cide, it  is  usually  regarded  as  either  murder 
or  manslaughter,  though  in  some  instances  it 
has  been  made  a  special  statutory  offense. 

The  theory  upon  which  criminal  responsibil- 
ity is  based  is  stated  by  some  of  the  cases  to 
be  that  it  is  the  commission  of  a  homicide,  in 
the  perpetration  of  -an  unlawful  act,  usually 
regarded  as  a  felony.  But  the  weight  of  au- 
thority would  seem  to  have  adopted  the  the- 
ory that  criminality  attaches,  though  there  was 
no  intent  to  kill,  because  death  was  caused  by 
the  performance  of  an  act  dangerous  to  human 
life,  or  inTolying  serious  bodily  harm. 

Such  homicide,  however,  not  being  with  pre- 
meditated intent  to  kill,  or  with  malice  afore- 
thought, only  amounts  to  murder  in  the  sec- 
ond degree,  even  when  the  act  was  one  which 
was  dangerous  t»  human  life ;  snd  when  tt  was 
one  which  was  not  likely  to  cause  death,  the 
erime  is  manslaughter  only.  And  when  death 
caused  by  procuring,  or  attempting  to  procure, 
an  abortion  Is  made  a  special  statutory  crime, 
its  status  is  fixed  by  the  statute  creating  It, 
and  as  a  general,  though  not  uniyersal,  rule. 
It  is  excluded  from  the  purriew  of  general  roles 
as  to  grading  homicide.    When  considered  from 


the  standpoint  of  the  unborn  child,  however,  as 
distinguished  from  that  of  the  mother,  the 
killing  in  the  commission  of  sn  abortion,  though 
a  high  misdentesnor,  is  now  regarded  as  man- 
slaughter only,  and  never  as  murder. 

The  assent  of  the  woman  to  the  act  of  abor- 
tion is  no  Justification  or  excuse;  and,  while 
there  has  been  a  contrary  holding,  it  is  now 
well  settled  that  the  abortionist  cannot  es- 
cape punishment,  on  the  theory  that  he  is  an 
accessory  before  the  fact,  and  therefore  cannot 
be  prosecuted  until  after  the  conviction  of  the 
principal,  whose  conviction  is  prevented 
by  death.  But  that  miscarriage  wsa  necessary 
to  the  preservation  of  the  life  of  the  mother  is 
always  a  justification,  both  at  common  law 
and  under  the  statutes,  most  of  which  make 
express  provision  therefor;  but  it  must  be 
made  plainly  to  appear  that  it  was  necessary, 
and  the  statutory  provisions  must  be  substan- 
tially, if  not  strictly,  complied  with,  the  burden 
of  showing  the  necessity  generally  resting  with 
the  accused. 

The  indictment  for  this  crime  at  common 
law  or  under  general  statutes  grading  homicide 
may  be  in  the  ordinary  form,  setting  forth  the 
facts  relied  upon  to  fix  criminality ;  but.  If  it  has 
been  made  a  special  statutory  offense,  it  is  gen- 
erally necessary  and  proper  to  follow  the  lan- 
guage of  the  statute. 

The  ordinary  rules  of  evidence  in  homicide 
cases  apply  as  to  cases  of  this  class,  both  on 
the  question  of  admissibility  and  sufficiency ; 
and  dying  declarations  are  not  excluded  when 
the  indictment  is  for  homicide,  and  not  for  the 
statutory  crime  of  abortion;  but  they  are  not 
admissible  when  death  Is  a  mere  incldoit,  and 
not  an  essential  element  of  the  crime. 

The  trial  is  conducted  in  the  same  way  as 
that  in  any  other  homicide  case,  and  a  ver- 
dict f6r  manslaughter  may  be  returned  in  a 
murder  case,  and  a  verdict  for  manslaughter 
would  bar  a  subsequent  prosecution  for  felony ; 
but  a  verdict  of  conviction  of  abortion  as  a 
special  statutory  offense  would  appear  to  be 
improper  in  a  prosecution  for  homicide,  under 
general  sUtutes.  F.  H.  B. 
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1«    A  beauest  to  one  for  life,  and  at  her 

death  to  be  equally  divided  among  her  chll- 


NoTB. — As  to  the  time  of  determining  bene- 
ficiaries under  devise  of  remainder  after  death 
of  life  tenant  to  testator's  heirs  or  children, 
see.  In  this  series,  Coveny  v.  McLaughlin,  2  L. 
R.  A.  448;  Wood  v.  Bullard,  7  L.  R.  A.  304 ; 
and  Sherman  y.  Baker,  40  L.  R.  A.  717. 

As  to  opening  vested  remainder  to  let  in  after- 
bom  children,  see  Kansas  City  Land  Co.  v.  Hill, 
5  L.  R.  A.  45,  and  Ft.  Jefferson  Improv.  Co.  ?• 
Dupoyster,  48  L.  B.  A.  637, 
63  L.  R.  A. 


dren,  creates  a  contingent  remainder  In  the 
children. 

9.  Tke  de-vlso  of  m.  remminder  at  tke 
deatk  of  a  life  tenant,  to  be  divided 
among  testator's  heirs  at  law,  refers  to  heirs 
living  at  the  death  of  the  testator,  and  not 
at  the  death  of  the  life  tenant 

8.  Tke  remainder  devised  to  testator's 
lielrs  la  eontlnsent  under  a  devise  to  one 
for  life  with  remainder  to  her  children  if  any 
survive  her,  and,  in  case  she  die  without  is- 
sue, then  the  property  to  be  divided  among 
testator's  heirs  at  law. 

4.  Tke  widow  will  not  share  In  the  dis- 
tribution nnder  a  de-vlse  of  the  res- 
idue of  testator**  estate,  real,  personal, 
and  mixed,  to  his  heirs  at  law,^-especlally 
where,  at  the  time  of  making  the  will,  he  had 
no  intention  of  being  married,  so  that  he 
could  not  be  presumed  to  have  Intended  to  In- 
clude his  widow  among  his  htf rs  at  law. 

5.  The  residuary  de-vlse  Is  ▼ested  whero 
testator  sl^es  property  to  his  wife  for 
life,  "and  at  her  death  to  go  to  her  child  or 
children,"  where^  at  tesutor'a  death,  there  is 
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a  ehlM  who  standi  readj  to  go  Into  ponession 
and  enjoymont  of  the  legacy  at  the  death  of 
the  life  tenant 
••  A  ehlld  takin*  m.  Toatod  remaiiidor 
After  the  life  eafate  of  hla  mother  Is 
the  repreaentatiye  of  the  class  of  children  of 
the  latter  who  are  to  take  at  her  death,  al- 
thoagh  not  expressly  named,  which  Is  provided 
for,  and  not  pretermitted,  hy  the  will,  within 
the  meaning  of  a  statute  providing  that.  If 
a  will  be  made  while  testator  has  a  child  lly> 
ing,  and  a  child  be  born  afterwards,  such  aft- 
er-bom child,  in  case  he  is  not  provided  for 
by  the  will,  bnt  only  pretermitted,  shall  suc- 
ceed to  snch  portion  of  the  teetator's  estate 
as  he  woald  have  been  entitled  to  had  testa- 
tor died  intestate. 

iCardwell,  J„  ditsenU.) 

(June  11,  1903.) 

APPEALS  by  persons  interested  in  the 
estate  of  James  W.  Allison,  Sr.,  de- 
ceased, from  a  decree  of  the  Chancery  Court 
of  Richmond  construing  decedent's  will. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Cltriatiaa  A  Cltriatiaa  for  ap- 
pellants. 

Messrs,  Mereditlt  A  Ooeke,  for  appel- 
lees: 

Tlie  remainder  in  said  legacy  vested  in  tes- 
tator's infant  son  at  the  date  of  testator's 
death. 

Hansford  v.  Elliott,  9  Leigh,  79;  Martin 
V.  Kirhy,  11  Gratt.  67;  Cooper  v.  Hephum, 
16  Gratt.  561;  Stone  v.  Letns,  84  Va.  474, 
6  S.  E.  282;  Oish  v.  Moomaw,  89  Va.  346, 
16  S.  E.  868;  Chapman  v.  Chapman,  90  Va. 
409,  18  S.  E.  913;  Creios  v.  Hatcher,  91  Va. 
378,  21  S.  £.  811;  Stanley  v.  Stanley,  92 
Va.  634,  24  S.  E.  229;  Waring  v.  Waring, 
96  Va.  641,  32  S.  £.  160;  McComb  v.  Mo- 
Oomh,  96  Va.  779,  32  S.  E.  463. 

The  will  made  provision  for  the  infant 
son  of  the  testator,  as  an  after-bom  child, 
under  the  pretermission  statute. 

A  vested  remainder  is  a  present,  and  not 
a  future,  interest. 

2  Bl.  Com.  168;  1  Preston,  Estates,  66; 
Smith,  Executory  Interests,  f  171;  2  Minor, 
Inst.  4th  ed.  392;  20  Am.  &  Eng.  Enc.  Law, 
p.  839;  3  Pom.  £q.  Jur.  8  1286;  Jackson 
Y.  Sublett,  10  B.  Mon.  467 ;  Doe  ea  dem.  Poor 
Y.  Considine,  6  Wall.  468,  18  L.  ed.  869; 
Chapman  y.  Chapman,  90  Va.  409,  18  S.  E. 
913. 

Even  if  said  remainder  were  contingent, 
and  not  vested,  it  would  be  a  valuable  and 
salable  interest 

Catlett  V.  Marshail,  10  Leigh,  79. 

For  construction '  of  Virginia  statute  on 
pretermissioDy  see — 

Phaup  V.  Wooldridge,  14  Gratt  837;  Yer- 
ly  Y.  Yerhyt  3  Call.  (Va.)  334;  Hughes  v. 
Hughes,  37  Ind.  183;  Church  y.  Crocker,  3 
es  L.  R.  A. 


Mass.  21;  Oshom  v.  Jefferson  Bank,  116  111. 
130,  4  N.  E.  791;  Hawke  y.  Chioago  d  W,  I, 
R.  Co,  166  lU.  661,  46  N.  E.  240;  Gay  v. 
Gay,  84  Ala.  38,  4  So.  42;  Hockensmith  v. 
Slusher,  26  Mo.  237 ;  MoCourtney  v.  Mather) 
47  Mo.  633;  Pounds  v.  Dale,  48  Mo.  270; 
Thomas  v.  Black,  113  Mo.  66,  20  S.  W.  657 ; 
Woods  v.  Drake,  136  Mo.  393,  37  S.  W.  109; 
Prentiss  v.  Prentiss,  11  Allen,  47;  Wilder  v. 
Thayer,  97  Mass.  439;  Hurley  v.  0*SuUivan, 
137  Mass.  86;  Be  Minot,  164  Majss.  38,  41 
N.  E.  63;  Meares  v.  Meares,  26  N.  C.  (4 
Ired.  L.)  192;  Re  Stehbins,  94  Mich.  309, 
64  N.  W.  169;  Forbes  v.  Darling,  94  Mich. 
621,  64  N.  W.  385;  Gerrish  v.  Gerrish,  8  Or. 
351,  34  Am.  Rep.  685;  Stevens  v.  Shippen, 
28  N.  J.  Eq.  534;  Re  Callaghan,  119  Cal. 
571,  39  L.  R.  A.  689,  61  Pac.  860;  Leonard 
V.  Enochs,  92  Ky.  186,  17  S.  W.  437;  Ver- 
rinder  v.  Winter,  98  Wis.  287,  73  N.  W. 
1007;  Re  Donges,  103  Wis.  497,  79  N.  W. 
786;  Loring  v.  Marsh,  6  Wall.  362,  18  L.  ed. 
806;  Coulam  v.  Doull,  133  U.  S.  216,  33  L. 
ed.  696,  10  Sup.  Ct  Rep.  263 ;  Soman  v.  Bo- 
man,  47  Fed.  849;  Case  v.  Young,  3  Minn. 
209,  Gil.  140;  Prentiss  v.  Prentiss,  14  Minn. 
18,  Gil.  6. 

At  common  law,  by  an  estate  in  remHin- 
der  given  by  a  settlement,  a  child  would  be 
sufficiently  remembered  to  prevent  the  revo- 
cation of  a  will. 

Talhoi  V.  Talbot,  1  Hagg.  Eccl.  Rep.  705; 
E9  parte  Ilchester,  7  Ves.  Jr.  348 ;  Kenehel 
V.  Scrafton,  2  East,  541. 

It  is  against  the  policy  of  our  law  unneces- 
sarily to  restrict  the  power  of  disposition 
by  a  parent  of  his  or  her  estate. 

Brush  V.  Wilkins,  4  Johns.  Ch.  506. 

The  testator's  heirs  at  law  should  be  as- 
certained at  the  date  of  his  death,  and  not 
at  the  date  of  the  death  of  the  life  tenant. 

2  Jarman,  Wills,  6th  Am.  ed.  1893,  pp.  931, 
932;  29  Am.  &.  Eng.  Enc.  Law,  p.  419;  2 
Lomax,  Ezrs.  ed.  1857,  26;  Holloway  y.  Hoi- 
loway,  6  Ves.  Jr.  399;  Doe  ex  dem.  Gamer 
V.  Lawson,  3  East,  278;  Doe  em  dem.  Choi- 
mondeley  y.  Mawey,  12  East,  589;  Ehnsley 
V.  Young,  2  Myl.  &  K.  82;  Doe  ex  dem,.  Pil- 
kington  v.  Spratt,  6  Bam.  &  Ad.  731;  Las- 
bury  V.  Newport,  9  Beav.  376;  Pearce  y.  Vin- 
cent, 2  Keen,  230;  Smith  y.  Smith,  12  Sim. 
317;  Urquhart  v.  Urquhart,  13  Sim.  613; 
BoydeU  v.  GoUghtly,  14  Sim.  327;  Nicholson 
V.  Wilson,  14  Sim.  649;  Wrightson  v.  Macau- 
lay,  14  Mees.  &  W.  214;  Seifferth  y.  Badham,. 
9  Beav.  370;  Murphy  v.  Donegan,  3  Jones  & 
L.  639;  Ware  v.  Roijcland,  16  Sim.  587; 
Bird  v.  Luckie,  8  Hare,  301;  Rawlinson  v. 
Wass,  9  Hare,  673 ;  De  Beauvoir  v.  De  Beau- 
voir,  3  H.  L.  Cas.  624;  Gorbell  v.  Davison,. 
18  Beav.  666;  Bullock  v.  Doumes,  9  H.  L. 
Cas.  1;  Re  Ford,  72  L.  T.  N.  S.  6;  Morti- 
more  v.  Mortimore,  L.  R.  4  App.  Oaa.  448;. 
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McArfhur  ▼.  Scoit,  113  U.  S.  340,  28  L.  ed. 
1015,  6  Sup.  Ct.  Rep.  662;  Stone  ▼.  Nichol- 
son, 27  Gratt.  1;  Stokes  v.  Van  Wyck,  83 
Va.  724,  3  S.  E.  387 ;  Jones  v.  Oliver,  38  N. 
C.  (3  Ired.  Eq.)  369;  Tucker  v.  Tucker,  63 
Vt  104,  21  Atl.  272;  Buehy's  Appeal,  61 
Pa.  Ill;  Steicart's  Estate,  147  Pa.  383,  23 
AtJ.  599;  Rand  v.  Butler,  48  Conn.  293;  An- 
thony  V.  Anf/iony,  55  Conn.  256,  11  Atl. 
45;  Ahlott  v.  Bradstreet,  3  Allen,  587; 
Whall  V.  Converse,  146  Mass.  345,  15  N.  E. 
660;  Rotch  v.  /SofcA,  173  Mass.  125,  53  N. 
E.  268;  Kellett  v.  Shepard,  139  111.  433,  28 
N.  E.  751,  34  N.  E.  254. 

The  remainder,  under  the  residuary  clause, 
is  a  defeasible  vested,  and  not  a  contin- 
gent^ remainder. 

Stokes  V.  Van  Wyck,  83  Va.  724,  3  S.  E. 
387;  Brent  v.  Washington,  18  Gratt.  526; 
Doe  ex  dem.  Cholmondeley  v.  Maaey,  12 
East,  589;  Smith  v.  Smith,  12  Sim.  317; 
Boydell  v.  Qolightly,  14  Sim.  327;  Wright- 
son  Y.  Macaulay,  14  Mees.  &  W.  214;  Bul- 
lock ▼.  Downes,  9  H.  L.  Cas.  1;  Sellers  ▼. 
i2eed,  88  Va.  377,  13  S.  E.  754;  Qish  ▼.  Moo- 
maw,  89  Va.  345,  15  S.  E.  868;  Kellett  v. 
Shepard,  139  HI.  433,  28  N.  E.  751,  34  N.  E. 
254. 

Testator's  widow  did  not  take  one  third 
of  the  personalty  passing  under  the  residu- 
ary clause  as  one  of  testator's  distributees. 

The  established  rules  of  construction  are 
opposed  to  the  widow's  claim. 

4  Kent,  Com.  537,  note  (a),  539;  2  Jar- 
man,  Wills,  610;  2  Wms.  Exrs.  970;  1  Ro- 
per, Legacies,  93 ;  2  Redf .  Wills,  63 ;  Gwynne 
V.  Muddock,  14  Ves.  Jr.  488;  Mounsey  v. 
Blamire,  4  Russ.  Ch.  384;  Dunk  v.  Fenner, 
2  Russ.  &  M.  557 ;  Boydell  v.  Golightly,  14 
Sim.  327;  Ware  ▼.  Rowland,  15  Sim.  587; 
De  Beau  voir  v.  De  Beauvoir,  3  H.  L.  Cas. 
524;  Haslewood  v.  Oreen,  28  Beav.  1;  Smith 
V.  Butcher,  L.  R.  10  Ch.  Div.  113;  Lord  v. 
Bourne,  63  Me.  368,  18  Am.  Rep.  234;  Wil- 
kins  V.  Ordway,  59  N.  H.  378,  47  Am.  Rep. 
215;  Ruggles  v.  Randall,  70  Conn.  44,  38 
Atl.  885;  Phillips  v.  Carpenter,  79  Iowa, 
600,  44  N.  W.  898;  Gauch  v.  St,  Louis  Mut. 
L,  Ins.  Co.  88  111.  251,  30  Am.  Rep.  554; 
Weisert  v.  Muehl,  81  Ky.  336;  Luce  v.  Dun- 
ham, 69  N.  Y.  36;  Keteltas  ▼.  Keteltas,  72 
N.  Y.  312,  28  Am.  Rep.  155;  Tillman  v.  Da- 
vis, 95  N.  Y.  17,  47  Am.  Rep.  1;  Piatt  v. 
MickU,  137  N.  Y.  106,  32  N.  E.  1070;  Ivins's 
Appeal,  106  Pa.  176,  51  Am.  Rep.  516;  Hack- 
ney V.  Oriffin,  59  N.  0.  (6  Jones  Eq.)  381; 
Rogers  v.  Brickhouse,  58  N.  C.  (5  Jones 
Eq.)  301;  UoAraden  v.  Larrahee,  113  Mass. 
430;  Fahens  v.  Fahens,  141  Mass.  395,  5  N. 
E.  650;  Clarke  v.  Cordis,  4  Allen,  466; 
Heard  v.  Read,  169  Mass.  216,  47  N.  E.  778; 
yye  V.  Lovitt,  92  Va.  710,  24  S.  E.  345; 
Findley  ▼.  Findley,  11  Gratt  434;  Waring 
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V.  WaWfij^,  96  Va.  642,  32  S.  E.  160;  Oaif 
rick  V.  Camden^  14  Ves.  Jr.  372;  Ash  v. 
Ash,  9  L.  T.  N.  8.  373;  Re  Collins,  36  U 
T.  N.  S.  437. 

The  fact  of  the  intervening  remainder  be- 
ing contingent  does  not  necessarily  make  the 
ultimate  remainder  contingent. 

Fearne,  Contingent  Remainders,  ed.  1819, 
225;  Tiedeman,  Real  Prop.  ed.  1885,  9  413; 
Martin  v.  Holgate,  L.  R.  1  H.  L.  175;  Lewis 
ex  dem,  Ormond  v.  Waters,  6  East,  336;  Re 
Wildman,  1  Johns.  &  H.  299;  Myers  y.  Ad- 
ler,  6  Mackey,  516,  1  L.  R.  A.  432;  Lanta 
V.  Massie,  99  Va.  709,  40  S.  E.  50. 

Even  if  the  ultimate  remainder  is  con- 
tingent^  that  fact  does  not  prevent  the  tes- 
tator's heirs  at  the  date  of  his  death  from 
taking  it  as  a  contingent  remaind^. 

2  Minor,  Inst.  421;  Myers  y.  Adler,  6 
Mackey,  515,  1  L.  R.  A.  432. 

Messrs,  Leake  A  Carter,  J.  Preetom 
Careon,  and  Samnel  A.  Aj&dereon  also 
for  appellees. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  asks  the  court  to  con- 
strue the  will  of  James  W.  Allison,  made  on 
October  2,  1885,  and  the  codicil  thereto  dat- 
ed November  29,  1892,  which  will  and  cod- 
icil are  as  follows: 

In  case  I  should  not  return,  this  is  my 
will  with  regard  to  my  property:  I  give 
to  Warner  Moore  the  property  on  the  dodc 
between  the  creek  and  17th  sfreets,  running 
from  the  dock  to  the  river,  to  have  and  to 
hold, — reserving,  however,  an  annual  ground 
rent  free*  of  all  taxes  and  insurance  or  aa- 
sessments  of  six  hundred  dollars  per  an- 
num, which  he  is  to  pay  to  my  sister,  Jane 
E.  Moore,  during  her  life,  and  after  her 
death  to  her  daughters,  Annie  W.  and  Mary 
Elizabeth,  to  be  divided  equally  between 
them  BO  long  as  they  both  may  live,  and 
at  the  death  of  either,  the  whole  amount 
to  be  paid  to  the  survivor, — at  the  death 
of  the  last  one,  the  ground  rent  is  to  ex- 
pire and  cease  and  Warner  Moore  or  his 
heirs  is  to  have  a  fee-simple  title  to  the 
property. 

I  give  to  my  sister,  Victoria  Ellen  Car- 
son, ten  thousand  dollars  in  cash,  to  be  paid 
by  my  executors  a4;  any  time  within  two 
years  after  they  qualify. 

All  the  residue  of  my  estate,  real,  per- 
sonal, and  mixed,  I  give  to  my  executors  in 
trust  for  the  sole  and. separate  use  of  my 
daughter,  Dora,  wife  of  Thomas  L.  Moore, 
to  have  and  to  hold  for  her  benefit  during 
her  natural  life,  free  from  the  control  of 
her  said  husband,  and  at  her  death  to  be 
equally  divided  among  her  children,  should 
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any  survive  her — if  she  should  die  without 
issue,  or  if  her  surviving  child  or  children 
should  die  before  becoming  of  age,  then  the 
property  bequeathed  for  the  benefit  of  my 
-daughter  is  to  be  divided  among  my  heirs 
at  law  according  to  the  laws  of  the  state 
of  Virginia. 

I  nominate  and  appoint  my  brother,  Wil- 
liam H.  Allison,  and  my  nephew,  Warner 
Moore,  my  executors,  and  request  that  no 
bond  be  required  of  them. 

Witness  my  hand  and  seal  this  second 
day  of  October,  1886. 

James  W.  Allison.     [Seal.] 

With  regard  to  settling  up  that  business 
at  the  Plaster  and  Sumac  Mill,  it  is  my 
desire  and  will  that  Warner  Moore  should 
pay  to  my  estate  ten  per  cent  per  annum  for 
all  the  money  I  have  advanced  and  expended 
in  the  purchase  of  the  land  and  putting  up 
the  buildings  left  to  Moore,  and  the  cash 
^ven  him  from  time  to  time.  That  is  to 
say,  I  want  ten  per  cent  per  annum  in  the 
shape  of  a  rental  and  interest,  on  the  whole 
amount  expended  and  furnished  by  me  in 
the  property  and  for  the  business, — ^this  for 
each  year  since  the  commencement  of  the 
business,  on  the  amount  at  that  time  ex- 
pended and  advanced. 

And  besides  this  rental  I  want  one  fourth 
of  the  net  profits  of  the  business  after  de- 
ducting the  aforesaid  rental  or  interest.  The 
bequest  to  Warner  Moore  is  upon  the  con-> 
dition  that  the  business  is  settled  up  as 
here  directed,  otherwise  it  is  to  be  void. 

Witness  my  hand  and  seal  this  second 
day  of  October,  1885. 

James  W.  Allison.     [Seal.] 

New  York,  Nov.  29,  1892. 

To  provide  against  my  sudden  death 
oausing  injustice  to  my  dear  wife,  Minnie 
Clemens  Allison,  I  hereby  direct  my  execu- 
tor, or  executors,  to  invest  one  hundred 
thousand  dollars  in  good  income  paying  real 
estate  or  in  some  safe  stocks  or  bonds,  pref- 
erably real  estate,  to  be  held  by  my  said 
executor  and  ray  brother-in-law,  Clemens 
Jones,  as  joint  trustees  for  her  sole  and 
separate  use,  and  benefit  during  her  natural 
life,  and  at  her  death  to  go  to  her  child  or 
children,  if  there  should  be  any  by  me, — 
and  if  there  should  be  no  child  or  children 
by  me,  then  to  go  to  my  legal  heirs.  I 
intend  this  legacy  of  one  himdred  thousand 
dollars  for  life  to  be  in  addition  to  the  sum 
of  fifty  thousand  dollars  settled  upon  my 
said  wife,  Minnie  GJemens  Allison,  by  an 
ante-nuptial  agreement  between  her  as  Min- 
nie Clemens  Jones  and  mysell  executed  at 
Fairfield,  Conn.,  on  or  about  December  10, 
1890. 

As  to  the  remainder  of  my.  estate,  I  wish 
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it  to  be  distributed  as  directed  in  a  cer- 
tain letter  of  testamentary  directions  writ- 
ten by  mc  to  my  brother,  Wm.  H.  Allison, 
from  this  city  on  the  eve  of  my  departure 
for  Europe,  in  company  with  Calderon  Car- 
lisle,— ^in  the  fall  of  the  year  1885,  as  near- 
ly as  I  can  fix  the  date, — and  I  appoint  my 
said  brother  and  anyone  else  named  as  ex- 
ecutor in  that  letter  as  my  executor  or  ex- 
ecutors, and  direct  that  no  bond  be  required 
of  him  or  them. 

In  confirming  the  directions  given  in  the 
letter  herein  referred  to,  I  desire  only  such 
changes  to  be  made  as  will  equitably  and 
practically  carry  out  its  intentions  in  case 
of  the  death  of  any  beneficiary  therein 
named  making  a  change  necessary,  and  I 
wish  the  legal  heirs  of  any  such  beneficiary 
to  receive  such  beneficiaries  share. 

James  W.  Allison. 

Witness  my  hand  and  seal  the  day  and 
year  above  written. 

James   W.  Allison.     [Seal.] 

When  the  paper  of  1885  was  written  the 
testator  was  a  widower  with  one  child,  the 
appellee  Mrs.  Dora  Moore.  On  December 
4,  ,1890,  in  contemplation  of  marriage  with 
the  appellant  Mrs.  Minnie  C.  Allison,  he  set- 
tled upon  her,  in  lieu  of  her  dower  and  dis- 
tributive share  in  his  estate,  the  sum  of 
$50,000.  On  December  10,  1890,  the  second 
marriage  was  consummated;  and  on  June 
10,  1894,  James  W.  Allison,  the  infant  ap- 
pellant, was  bom  of  this  marriage.  On 
March  25,  1898,  the  testator  died,  leaving 
a  large  estate,  real  and  personal,  and  surviv- 
ing him  his  widow,  his  daughter,  Mrs.  Dora 
Moore,  his  infant  son,  his  brother,  William 
H.  Allison,  his  sister,  Mrs.  E.  V.  Carson,  and 
the  descendants  of  two  deceased  sisters. 

The  first  error  assigned  to  the  decree  of 
the  chancery  court  of  the  city  of  Richmond 
is  that  **its  construction  of  the  residuary 
clause  of  the  will  amounts  merely  to  a  dec- 
laration of  future  rights,  and  not  necessary 
to  any  present  relief  to  which  any  party  is 
entitled;  and  upon  the  further  ground  that 
the  persons  who  may  be  interested  in  such 
decision  cannot  be  brought  before  the  court, 
may  not  be  in  being,  and  would  not  be  con- 
cluded by  a  decision  at  this  time."  The 
chancery  court,  however,  being  of  opinion 
that  it  was  proper  to  hear  and  determine  all 
questions  arising  upon  the  pleadings,  over- 
ruled this  objection. 

This  assignment  of  error  was  waived  at 
the  hearing,  and  is  only  mentioned  in  order 
that  the  opinion  may  show  what  disposi- 
tion was  made  of  it. 

The  next  question  which  we  shall  consider 
is  as  to  the  nature  of  the  limitation  of  the 
residuary  estate  contained  in  the  testamen- 
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tary  paper  of  October  2,  1886,  after  the 
death  of  Mrs.  Dora  Moore. 

After  making  oertain  bequests,  the  testa- 
tor gives  the  residue  of  his  estate,  real,  per- 
sonal, and  mixed,  to  executors  in  trust  "for 
the  sole  and  separate  use  of  my  daughter, 
Dora,  wife  of  Thomas  L.  Moore,  to  have 
and  to  hold  for  her  benefit  during  her  nat- 
ural life,  free  from  the  control  of  her  said 
husband,  and  at  her  death  to  be  equally  di- 
vided among  her  children,  should  any  sur- 
vive her — if  she  should  die  without  issue,  or 
if  her  surviving  child  or  children  should  die 
before  becoming  of  age,  then  the  property  be- 
queathed for  the  benefit  of  my  daughter  is 
to  be  divided  among  my  heirs  at  law  accord- 
ing to  the  laws  of  the  state  of  Virginia." 

The  bequest  for  life  of  the  entire  residuum 
of  his  estate  to  his  daughter,  which  is  at 
her  death  to  be  equally  divided  among  her 
children,  etc,  creates  a  contingent  remain- 
der in  such  children,  for,  until  the  death  of 
the  daughter,  it  cannot  be  ascertained  which 
of  her  children  will  survive  her,  and  attain 
the  age  of  twenty-one  years.  See  Hotohert 
V.  Cautfiom,  100  Va.  649,  42  S.  £.  663,  and 
authorities  there  cited. 

The  testator,  having  thus  indicated  the  di- 
rection in  which  he  preferred  that  his  estate 
should  go,  then  gives  expression  to  his  wish- 
es with  respect  to  the  property  in  the  event 
that  his  daughter  should  die,  and  leave  no 
children  to  survive  her  and  attain  the  age 
of  twenty-one  years.  In  that  event  he  de-. 
Clares  that  he  is  content  that  the  law  shall 
take  its  course,  and  the  property  bequeathed 
for  the  benefit  of  his  daughter  be  "divided 
among  my  heirs  at  law  according  to  the 
laws  of  the  st-ate  of  Virginia."  Did  the  tes- 
tator intend  that  this  ultimate  bequest 
should  be  to  his  heirs  at  law  living  at  his 
death,  or  those  who  answer  that  description 
at  the  death  of  the  life  tenant? 

Counsel  have,  with  zeal  and  discrimina- 
tion, presented  arguments  and  collated  au- 
thorities upon  each  side  of  this  interesting 
question.  We  are  spared  the  labor  of  search- 
ing out  authority,  and  only  find  it  necessary 
to  consider  and  weigh  the  cases  which  the 
assiduity  of  counsel  have  supplied. 

The  object  in  construing  wills  is  to  arrive 
at  the  true  intent  of  the  testator,  but  that 
intent  is  to  be  gathered  from  the  language 
used,  for  the  object  of  construction  is  not 
to  ascertain  the  presumed  or  supposed,  but 
the  expressed,  intention  of  the  testator ;  that 
is,  the  meaning  which  the  words  of  the  will, 
correctly  interpreted,  convey.  Woottan  v. 
Redd,  12  Oratt.  206;  Hatcher  ▼.  Hatcher, 
80  Va.  171;  Waring  ▼.  Bosher,  91  Va.  286, 
21  a  E.  464. 

In  construing  wills,  the  words  used  should 
be  given  their  ordinary  and  usual  significa- 
tion; but,  where  technical  words  are  used, 
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they  are  presumed  to  be  used  technically, 
and  words  of  a  definite  legal  signification 
are  to  be  imderstood  as  used  in  their  definite 
legal  sense,  unless  the  contrary  appears  on 
the  face  of  the  instrument.  Waring  v.  Wax- 
ing, 96  Va.  641,  32  S.  E.  150. 

"Like  all  other  legal  terms,  the  word 
'heir,'  when  unexplained  and  uncontrolled  by 
the  context,  must  be  interpreted  according  to 
its  strict  and  technical  import,  in  which 
sense  it  obviously  designates  tij^e  person  or 
persons  appointed  by  law  to  succeed  to  the 
real  estate  in  ease  of  intestacy."  2  Jarman, 
Wills,  ed.  1881,  585. 

With  these  rules  of  construction  to  guide 
us,  we  will  now  consider  some  of  the  cases 
bearing  upon  this  subject. 

Language  similar  to  that  in  the  will  before 
us  has  been  the  subject  of  judicial  construc- 
tion in  a  great  number  of  English  cases. 

In  HoUoway  v.  Holloicay,  5  Ves.  Jr.  399, 
the  bequest  was  to  the  daughter  of  the  tes- 
tator for  life,  and  after  her  decease  for  such 
child  or  children  as  she  shall  leave  at  her 
decease,  in  such  shares  as  she  should  think 
proper;  and  in  case  she  shall  die,  leaving 
no  child  (which  was  the  event),  then  £1,000 
to  her  executors,  and  the  remaining  £4,000 
in  trust  for  such  person  or  persons  "as  shall 
be  my  heir  or  heirs  at  law."  It  was  held 
that  the  legacy  vested  in  A.  and  the  other 
two  daughters  of  the  testator,  being  his  co- 
heiresses at  law  and  next  of  kin  at  his 
death ;  the  court  holding  that  words  must  be 
understood  in  their  legal  sense,  unless  by 
the  context  or  express  words  plainly  appear- 
ing that  it  was  otherwise  intended.  It  will 
be  observed  that  A.,  the  life  tenant,  shared 
with  her  sisters  in  the  ultimate  remainder 
in  her  capacity  as  one  of  the  heirs  at  law 
of  the  testator. 

In  Laehury  y.  Netoport,  9  Beav.  376,  a  tes- 
tator gave  his  residuary  estate  to  his  daugh- 
ter for  life,  with  remainder  to  her  children, 
and  in  default  of  children  to  his  next  of  kin. 
Held,  that  the  class  of  next  of  kin  was  to  be 
ascertained  at  the  testator's  death;  follow- 
ing Hollcway  v.  Holloway,  5  Ves.  Jr.  399, 
and  distinguishing  it  from  Briden  v.  Hew- 
lett, 2  Myl.  &  K.  90. 

In  Vrquha/rt  vT  Urquhart,  13  Sim.  613,  the 
testator  directed  one  half  of  the  interest 
of  his  residue  to  be  paid  to  his  daughter  and 
only  child,  and  the  other  half  to  his  wife, 
during  their  joint  lives;  and  that,  if  his 
daughter  survived  her  mother,  or  married 
and  left  issue,  then  that  the  whole  of  the 
capital  should  be  paid  to  her,  after  his 
wife's  death,  but  if  she  died  first,  without 
marrying  or  leaving  issue,  then  that  the 
trustee  should  accumulate  the  interest  of  the 
residue  so  far  as  it  was  not  directed  to  be 
paid  to  his  wife,  and  that  on  her  death  one 
half  of  the  capital  should  be  divided  amongst 
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his  nearest  of  kin,  and  the  other  half 
amongst  his  wife's  nearest  of  kin.  The 
daughter  was  the  testator's  nearest  of  kin 
at  his  death.  She  died  a  spinster,  before  her 
mother.  At  the  mother's  death  the  testator's 
sister  was  his  nearest  of  kin.  Held,  that  by 
''my  nearest  of  Idn"  the  testator  meant  his 
nearest  of  kin  at  his  own  death,  and  not  at 
the  death  of  his  wile,  and  consequently  that 
the  personal  representative  of  his  daughter, 
and  not  his  sister,  was  entitled  to  one 
moiety  of  the  residue. 

it  will  be  observed  with  respect  to  this 
case  that  the  daughter  was  the  life  tenant 
of  one  half  of  the  residuum  which  ultimate- 
ly passed  to  her  representative,  she  being 
the  next  of  kin  to  the  testator  at  or  be- 
fore his  death. 

In  Nicholson  v.  Wilson,  14  Sim.  549,  the 
testator  bequeathed  a  certain  sum  in  trust 
to  his  daughter  for  life,  and  after  her  death 
to  such  of  his  other  children  as  should  be 
living  at  her  death,  equally,  if  more  than 
one,  "and  if  but  one  child  shall  be  then  liv- 
ing, then  unto  such  only  child ;  and  if  all  my 
said  children  shall  be  then  dead,  then  I  give 
and  bequeath  the  same  unto  my  personal 
representative  or  representatives,  and  do  di- 
rect my  said  trustees  and  the  survivor  of 
them,  his  executors  and  administrators,  to 
transfer  the  same  accordingly."  At  the  tes- 
tator's death  his  daughter  S.  and  the  other 
children  named  in  the  will  were  his  next  of 
kin.  S.  survived  all  other  children.  On  S.'s 
death,  M.,  who  was  testator's  only  grand- 
child, was  testator's  sole  next  of  kin,  and  as 
such  she  claimed  the  whole  fund.  Held,  that 
the  life  tenant,  S.,  and  testator's  other  chil- 
dren, as  his  next  of  kin  at  his  death,  took 
the  fund,  instead  of  its  going  to  M.,  as  testa- 
tor's sole  next  of  kin  at  S.'s  death.  The 
court  said  that,  "though  the  next  of  kin 
of  the  testator  at  his  decease,  and  the  ob- 
jects of  the  gifts,  happened  to  be  the  same 
individuals,  yet  the  question  must  be  con- 
sidered independently  of  the  events  that  had 
happened." 

In  Ware  v.  Rowland,  15  Sim.  687,  the  tes- 
tator bequeathed  a  fund  in  trust  for  his  wife 
and  daughter  for  their  lives,  successively, 
with  remainder  in  trust  for  the  children 
of  his  daughter,  and,  if  at  her  death  she 
should  leave  no  child  living,  in  trust  to  sell 
the  fund  and  pay  A.  and  B.  £500  each,  if 
they  should  be  alive  at  that  time,  and  the 
remainder  "to  and  among  his  heirs  at  law, 
share  and  share  alike."  The  daughter  was 
the  testator's  heir  at  his  death.  She  died 
unmarried,  and  it  was  held  that  her  personal 
representative  was  entitled  to  the  fund,  as 
part  of  her  assets.  The  bequest  here  was 
of  a  fund  in  trust  for  the  wife  and  daughter, 
but  neither  that  fact,  nor  that  the  daughter 
was  the  t^ant  for  life  prevented  her  from 
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taking  the  ultimate  remainder  aa  the  tes- 
tator's heir. 

In  Gorbell  ▼.  Damson,  18  Beav.  556,  there 
was  a  bequest  to  A.  for  life,  with  remainder 
to  B.  for  life,  and  after  their  death  to  their 
next  of  kin,  but»  if  no  claimant  should  ap- 
pear within  twelve  months  after  their  death, 
then  to  charities.  A.  and  B.  were  sole  next 
of  kin  at  the  testator's  death;  held,  first, 
that  the  next  of  kin  were  to  be  ascertained 
at  the  testator's  death;  and,  secondly,  that 
A.  and  B.  were  not  excluded  from  taking  un- 
der the  ultimate  gift  to  the  next  of  kin. 

In  Bullock  V.  Doumes,  9  H.  L.  Gas.  1, 
the  testator,  in  1860,  after  bequest  to  dif- 
ferent members  of  his  family,  gave  the  resi- 
due to  three  persons  in  trust  to  pay  the  div- 
idends to  his  son  for  life,  and  after  the 
son's  decease  to  any  widow  of  his  an  annui- 
ty of  £600  for  life,  and  the  residue  to  his 
son's  children,  and,  in  case  there  should  not 
be  any  child  of  the  son,  "then  to  stand  pos- 
sessed of  the  same,  in  trust  for  such  person 
or  persons  of  the  blood  of  me,  as  would,  by 
virtue  of  the  statutes  of  distributions  of 
intestates'  effects,  have  become,  and  been 
then  entitled  thereto,  in  case  I  had  died  in- 
testate." At  the  testator's  death  he  left 
four  daughf^rs  and  a  son.  The  son  mar- 
ried, enjoyed  the  dividends  of  the  residue 
during  life,  and  died  without  ever  having 
had  a  child.  Held,  that  the  word  "then," 
even  if  treated  as  an  adverb  of  time,  re- 
ferred only  to  the  time  when  the  persons  en- 
titled would  come  into  possession  of  what 
had  been  bequeathed  to  them,  that  the  per- 
sons entitled  were  to  be  ascertained  at  the 
death  of  the  testator,  that  the  son  was  one 
of  those  persons,  and  that  his  right  as  one 
of  the  next  of  kin  was  not  affected  by  the 
previous  gift  of  a  life  interest  in  the  whole 
of  the  residue,  so  that  on  the  death  of  the 
son  without  issue  the  residue  became  divis- 
ible into  five  shares,  of  which  his  personal 
representative  took  one,  and  his  sisters  the 
other  four. 

No  case  could  be  of  higher  authority  than 
this,  and  it  was  followed  as  late  ds  1897,  in 
Patten  v.  Sparks,  a  syllabus  of  which  is 
given  in  15  Mews'  Eng.  Dig.  at  page  933. 

We  find,  therefore,  the  law  finally  estab- 
lished in  Great  Britain  by  a  line  of  deci- 
sions ninning  from  Doe  eat  dem.  Gamer  v. 
Lawson,  3  East,  278,  decided  in  1803,  to 
the  case  last  cited  in  1897.  See  also  Doe 
em  dem,  Cholmondeley  v.  Mawey,  12  East, 
589;  Smith  v.  Smith,  12  Sim.  317;  Boydell 
V.  Golightly,  14  Sim.  327;  Wrightson  v. 
Macaula^,  14  Mees.  &  W.  214;  Seifferth  v. 
Badham,  9  Beav.  370;  Murphy  ▼.  Donegan, 
3  Jones  &  L.  539;  De  Beauvoir  ▼.  De  Beau- 
voir,  3  H.  L.  Gas.  524. 

There  have  been,  it  is  true,  from  time  to 
time,  decisicms  which  are  not  in  harmony 
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with  this  current  of  authority.  We  shall 
not  undertake  to  reconcile  them,  or  to  of- 
fer any  opinion  aa  to  the  sufficiency  of  the 
peculiar  circumstances  by  which  they  have 
been  discriminated  from  the  cases  we  have 
quoted.  There  can  be  no  doubt  l^at  the 
established  law  of  England  is  in  harmony 
with  the  principles  enimciated  in  Bullock  v. 
Dowries.  This  is  conceded  by  2  Redf.  0*2, 
note  104;  and  Jarman,  Wills,  6th  Am.  ed. 
p.  986,  expresses  the  opinion  that  "at  the 
present  day  it  is  not  probable  that  such  de- 
cisions would  be  made  as  those  in  Briden  v. 
Hewlett  and  Butler  v.  Bushnell,  3  Myl.  & 
K.  232,"  which  are  among  the  cases  to  which 
we  refer  in  general  terms  as  being  out  of 
harmony  with  the  established  rule  in  Eng- 
land. 

Coming  now  to  the  American  authorities, 
we  find  that  the  supreme  court  of  Illinois, 
construing  a  will  by  which  the  testator  de- 
vised his  estate  to  executors  in  trust,  and 
after  making  provision  for  his  widow,  and 
some  charitable  bequests,  directed  that  the 
remainder  of  his  estate,  real  and  personal, 
should  be  so  managed  and  disposed  of  that 
one  half  of  the  income  thereof  should  be 
paid  to  his  daughter  during  her  life,  with 
remainder  to  her  children,  should  she  have 
any,  and,  in  case  of  her  death  without  is- 
sue, her  share  should  go  to  and  descend  to 
his  heirs  at  law,  and  gave  his  son  the  bal- 
ance of  his  estate,  the  income  thereof  until 
he  should  attain  the  age  of  thirty  years,  and 
then  the  whole  of  his  share.  The  son  and 
daughter  both  died  after  the  probate  of  the 
will,  without  issue,  the  son  dying  first.  It 
was  held  that  the  heirs  at  law  who  were  to 
take  the  share  of  the  daughter  after  her 
death  without  issue  were  the  son  and  daugh- 
ter of  the  testator  who  were  living  at  the 
time  of  his  death,  in  the  absence  of  anything 
in  the  will  to  show  a  contrary  intention. 
Kelleit  v.  Shepard,  139  111.  433,  28  N.  E. 
751,  34  N.  E.  254. 

In  Buzby*8  Appeal,  61  Pa.  Ill,  the  testa- 
tor devised  to  his  son  "for  life  and  from  and 
inmiediately  after  his  decease,  then  for  the 
use  and  behoof  of  all  and  every  child  and 
children  of  said  [son]  that  shall  then  be  liv- 
ing and  the  lawful  issue  of  such  as  shall  be 
deceased,  .  .  .  and,  for  want  of  such 
child  or  children  or  lawful  issue,  then  in 
trust  for  the  use  and  behoof  of  my  right 
heirs  forever."  The  son  died  unmarried  and 
without  issue.  Held,  that  he  took  an  es- 
tate for  life,  and  that  the  remainder  in  fee 
to  the  children  and  issue  of  those  deceased 
was  contingent.  Held,  also,  that  the  heirs 
of  the  testator  who  were  living  at  his  death 
took  under  the  last  limitation. 

In  that  cajBe  the  court  refers  to  the  rule 
as  laid  down  by  Redfield  on  Wills,  who  says: 
"The  devise  or  bequest  of  property  to  the 
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testator's  heirs  at  law  means  those  who 
were  such  at  the  time  of  his  decease,  iinleaa 
a  contrary  intmt  is  obvious.  But  where 
there  are  intervening  estates,  and  the  re- 
mainder is  contingent,  it  will  be  construed 
as  having  reference  to  those  who  shall  sus- 
tain the  relation  of  heirs  at  the  time  the  es- 
tate vests  in  possession."  In  support  of  this 
doctrine,  Redfield  cites  a  number  of  Massa- 
chusetts cases,  and  among  them  Abhoti  v. 
Bradstreet,  3  Allen,  587,  and  Sears  v.  Rus- 
sell, 8  Gray,  86.  The  Pennsylvania  court  ob- 
serves that  "the  general  rule  is  reoognixed 
in  Sears  v.  Russell,  and  strictly  followed  in 
Ahhott  V.  Bradstreet,  and  neither  of  them 
suggests  any  such  modification  of  the  rule 
as  that  stated  by  Mr.  Redfield,"  and  con- 
cludes as  follows:  "The  limitation  to  the 
heirs  must  be  construed  to  mean  those  who 
are  such  at  the  testator's  death  unless  a 
different  intent  clearly  appear.  Whether, 
therefore,  the  remainder  be  regarded  aa 
contingent  or  vested,  the  heirs  of  the  tes- 
tator who  were  living  at  his  death  are  en- 
titled to  it  imder  the  limitation." 

The  English  and  Massachusetts  cases  to 
which  we  have  referred  were  examined,  and 
the  conclusion  reached  that  the  heirs  should 
be  ascertained  at  the  testator's  death. 

In  Abbott  v.  Bradstreet,  3  Allen,  587,  a 
bequest  of  the  remainder  after  a  life  estate 
to  the  heirs  at  law  of  the  testator  was  con- 
strued as  referring  to  those  who  were  such 
at  the  time  of  his  decease,  unless  a  different 
intent  was  plainly  manifested;  and  that 
such  intent  was  not  to  be  inferred  from  the 
fact  that  those  to  whom  the  life  estate  was 
given  were  among  his  heirs  at  law,  or  that  a 
bequest  was  given  to  another  heir  at  law  "in 
full  of  any  share  she  may  be  entitled  to  out 
of  my  estate."  Judge  Hoar  delivered  the 
opinion  of  the  court.  He  reviews  a  num- 
ber of  English  decisions,  and  reaches  the 
conclusion  that  the  doctrine  announced  in 
Hollouay  v.  HoUoway,  5  Ves.  Jr.  399,  may 
now  be  considered  as  the  law  of  England, 
and  says  that  the  English  cases  to  the  con- 
trary are  recognized  as  exceptional,  and 
resting  upon  special  circumstances  indica- 
tive of  intention. 

In  Whall  V.  Converse,  146  Mass.  345,  15 
N.  E.  660,  the  testator,  by  his  will,  gave 
the  income  of  a  trust  fund  to  his  wife  until 
his  death  or  marriage,  and,  in  either  event, 
to  his  son  and  daughter;  the  principal,  if 
the  wife  survives  them  and  their  issue,  if 
any,  to  go  on  her  death  as  she  may  direct 
by  will,  or,  in  default  of  a  will,  "then  to 
my  heirs  at  law."  The  bequest  over  is  to  the 
heirs  of  l^e  testator  at  the  time  of  his  death. 
Judge  Holmes  delivers  in  that  case,  a  brief 
opinion,  in  which  he  states  the  law,  and  the 
reason  for  it,  in  terse  but  yet  comprehen- 
sive terms:     "The  general  rule  is  settled^ 
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that,  in  case  of  an  ultimate  limitation  like 
that  of  the  fund  in  question  to  the  testator's 
heirs  at  law,  the  persons  to  take  are  those 
who  answer  the  description  at  the  time  of 
tlie  testator's  death.  .  .  .  Abloti  v. 
Bradstreet,  3  Allen,  587.  The  reasons  for 
this  rule  are  that  the  words  cannot  be  used 
properly  to  designate  anybody  else;  that 
such  a  mode  of  ascertaining  the  beneficiary 
implies  that  the  testator  has  exhausted  his 
specific  wishes  by  the  previous  limitations, 
and  is  content  thereafter  to  let  the  law  take 
its  course." 

In  Rotoh  y.  Roteh,  173  Mass.  at  page  125, 
53  N.  E.  268,  the  testator,  by  his  will,  direct- 
ed that  there  be  deposited  a  sum  of  money 
for  each  of  his  three  daughters,  the  income 
to  be  paid  to  each  for  life,  and  upon  the 
decease  of  each  the  deposit  to  be  paid  over 
to  her  children  then  living,  and,  in  default 
of  any  lawful  issue  then  living  of  such 
daughter,  to  be  paid  over  "to  my  heirs  at 
law  as  part  of  the  residue  of  my  estate,  in 
the  manner  hereinafter  directed  concerning 
the  same."  He  made  a  similar  provision  for 
each  of  his  two  sons;  the  fund,  in  default  of 
issue,  to  be  paid  over  "to  my  heirs  at  law, 
as  hereinafter  provided."  The  testator  al- 
so directed  that  the  residue  of  his  estate 
be  divided  into  so  many  equal  shares  that 
there  might  be  one  share  set  aside  for  "each 
of  my  children  then  living;"  giving  que 
share  to  each  of  his  sons  absolutely,  and 
<me  share  for  each  of  his  daughters,  in  trust, 
to  pay  the  income  to  her  during  life,  and 
on  her  decease  to  convey  the  trust  property 
to  her  issue,  and  in  default  of  issue  to  con- 
vey the  same  "to  my  heirs  at  law,  to  hold  the 
eame  to  them,  their  heirs,  executors,  admin- 
istrators and  assigns  forever."  E.,  one  of 
the  daughters,  died  after  the  testator's 
death,  unmarried  and  without  issue,  leaving 
a  will,  under  which  G.  was  the  executrix  and 
residuary  legatee.  Before  the  death  of  E. 
the  interest  of  her  deceased  brother  had  been 
sold  to  her  and  to  the  three  other  surviving 
children  of  the  original  testator,  in  equal 
shares.  Held,  that  those  persons  took  the 
remainders  given  to  the  testator's  "heirs  at 
law"  who  were  his  heirs  at  his  decease; 
that  C,  as  executrix  and  residuary  legatee, 
and  aside  from  the  purchase  of  the  share 
of  the  deceased  son,  was  entitled  to  receive 
a  one-fifth  part  of  the  fund  invested  for  E., 
and  no  more;  that  the  share  of  the  residue 
held  Sn  trust  for  E.  by  the  trustee  before 
her  death  was  to  be  divided  into  four  equal 
shares  for  the  benefit  of  her  surviving  broth- 
er and  two  sisters  and  C;  and  that  the 
shares  of  the  two  sisters,  as  well  as  those 
of  the  brother  and  C,  were  to  go  to  them 
absolutely,  free  of  trusts.  In  the  course  of 
its  opinion  the  court  said:  "The  slightest 
reflection  would  show  a  testator  that,  if  he 
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wished  that>  of  such  of  his  children  as  ml^t 
be  living  at  his  death,  none  should  have 
power  over  the  trust  property  unless  they 
were  living  when  the  particular  estates  fell 
in,  he  must  do  more  than  provide  simply 
that  the  remainders  should  go  to  his  heirs 
at  law,  whom  he  expected,  or  at  least  hoped, 
would  be  all  his  five  children.  Nor  do  we 
see  anything  in  the  general  scheme  of  the 
will,  or  in  its  other  provisions,  which  shows 
us  that,  in  the  clauses  which  we  are  to  con- 
strue, the  testator  meant  by  the  words  'to 
my  heirs  at  law'  his  heirs  to  be  determined 
as  of  any  other  time  than  as  of  the  time 
of  his  own  death." 

This  case  would  seem  to  be  sufficient  to 
establish  the  law  of  Massachusetts,  but  ap- 
pellees place  great  reliance  on  Heard  v. 
Read  J  which  is  reported  in  160  Mass.  216,  47 
N.  E.  778.  In  that  case  the  testator  gave 
his  daughter  the  residue  of  his  estate,  in- 
cluding the  reversion  in  the  dwelling  house 
to  trustees  to  pay  a  net  income  to  the  daugh- 
ter for  life,  and,  "at  and  after  the  decease 
of  my  said  daughter,  I  give  the  said  trust 
premises  to  her  issue,  equally  to  be  divided 
between  and  among  them,  if  more  than  one, 
in  fee  simple,  the  children  of  any  deceased 
child  of  my  said  daughter  to  take  the  par- 
ent's share  by  representation.  If  my  said 
daughter  shall  leave  no  issue  surviving  her, 
the  trust  premises  shall,  at  her  decease,  be 
divided  into  two  equal  parts  or  portions,  one 
of  which  parts  shall  go  to  and  be  held  by 
the  said  John  T.  H.  and  his  heirs  in  fee 
forever,  and  the  other  part  shall  be  divided 
among  my  heirs  at  law  as  though  I  died  in- 
testate." Ck>nsidering  all  the  provisions  of 
the  will  a  majority  of  the  court  were  of  opin- 
ion tha^  the  testator  had  in  mind  the  heirs 
at  law  living  at  the  time  of  the  daughter's  de- 
cease, when  the  one-half  interest  was  to  be 
divided  among  his  heirs  at  law.  How  many 
of  the  judges  dissented,  or  who  they  were, 
does  not  appear.  The  case  cannot  be  recon- 
ciled with  other  decisions  of  the  same  court 
which  precede  and  follow  it. 

We  come  now  to  consider  the  Virginia 
authorities  bearing  upon  this  subject.  In 
the  case  of  Stokes  v.  Van  Wi/cfc,  83  Va.  724, 
3  S.  E.  387,  the  testator,  dying  in  1834,  by 
his  will  limited  an  estate  in  fee  to  his 
daughter,  Mrs.  W.,  for  her  life,  with  remain- 
der to  her  issue  in  fee,  and  in  default  of  is- 
sue to  his  own  heirs.  At  the  time  of  tes- 
tator's death,  Mrs.  W.  was  his  sole  heir.  In 
1857  she  sold  and  conveyed  the  estate.  In 
1884  she  died  without  ever  having  had  issue, 
and  in  ejectment  by  S.  and  others,  who  were 
testator's  heirs  living  at  Mrs.  W.'s  death, 
against  her  grantees,  to  recover  the  estate, 
it  was  held  that  her  grantees  acquired  per- 
fect title  by  her  conveyance.    In  that  ease 
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the'  court,  in  the  oourfle  of  its  opinionB,  ap- 
plying the  law  in  force  at  the  death  of  the 
testator,  held  that  the  rule  in  Shelley's  Case, 
1  Coke,  88,  controlled,  by  virtue  of  which 
A[r».  W.  took  an  estate  tail,  converted  by 
uur  statute  into  a  fee  simple.  "But  that 
lee-simple  estate  was  determinable  by  her 
denth  without  issue  then  living,  with  a  lim- 
itation over  in  that  case  to  the  heirs  of  the 
testator,  William  Boush."  This  estate  tail, 
thus  enlarged  by  statute  into  a  fee  simple, 
having  determined  by  the  death  of  Mrs. 
Walke  without  issue  living  at  her  death,  it 
became  necessary  to  ascertain  in  which  of 
the  heirs  of  the  testator  the  title  vested  im- 
der  the  terms  of  the  will, — the  heirs  living 
at  Llie  death  of  the  testator  in  1834,  or  those 
living  at  the  death  of  the  life  tenant  in 
1884.  Upon  this  point,  says  the  court:  "She 
[Mrs.  Walke]  was  the  only  child  and  heir 
living  at  the  date  of  the  testator's  will,  and 
at  his  death.  She  was  to  him  the  nearest 
and  dearest,  and  was  unquestionably  the 
chief  object  of  his  affection  and  bounty.  The 
testator  therefore  limited  the  estate,  first, 
to  her  and  her  husband  for  life,  and  to  the 
survivor  for  life;  and,  secondly,  to  her  is- 
sue. But  if  she  had  no  issue,  then  it  would 
soom  that  he  naturally  would,  lastly,  prefer 
her — ^his  only  child  and  right  heir — to  others 
not  60  near  in  blood  and  aflfection,  and  give 
the  estate  to  her  absolutely,  without  lim- 
itation or  restriction,  to  do  with  as  she 
pleased.  Such  would  be  the  natural  conclu- 
sion, in  the  absence  of  anything  in  the  will 
to  the  contrary,  if  we  were  driven  to  the 
ties  of  blood  as  they  are  known  in  the  com- 
mon experience  of  men,  and  were  not  con- 
fined to  the  will  itself,  to  be  read  and  in- 
terpreted in  the  light  of  well -settled  legal 
principles."  Discussing  the  will,  the  court 
saw  nothing  in  the  language  used  by  the  tes- 
tator inconsistent  with  this  natural  inclina- 
tion of  a  father  to  send  his  property  along 
with  his  affection  for  his  daughter  and  only 
child. 

In  that  case  the  limit-ation  was  to  the  tes- 
tator's heirs,  and  it  was  argued,  therefore, 
that  he  intended  a  plurality  of  persons,  and, 
as  he  had  only  one  heir  living  at  the  time 
of  his  death,  he  must  have  referred  to  some 
other  period  for  the  ascertainment  of  his 
heirs;  but  the  couit  was  of  opinion  that 
there  was  nothing  favorable  to  the  plaintiffs 
in  error  in  the  testator's  use  of  the  plural 
word  "heirs."  and  that  its  use  could  not  ex- 
clude the  idea  that  the  testatorial  intent 
was  to  limit  the  estate  to  the  daughter,  who 
was  the  sole  "heir,"  for  where  there  is  a  gift 
to  the  heir  (in  the  singular),  and  there  is 
a  plurality  of  perwns  conjointly  answering 
to  the  description  "heir,"  all  are  held  to  be 
entitled,  and  the  converse  is  held  to  be  true. 
[Reading  v.  Ratcsterne]  2  Ld.  Raym.  829. 
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A  number  of  English  cases  upon  both 
sides  of  this  questiim,  some  of  whieh  we 
have  considered,  are  discussed  in  the  opin- 
ion of  the  court,  the  Virginia  cases  up  to  the 
date  of  that  decision  are  referred  to,  and  the 
conclusion  was  reached  that  in  England  the 
rule  which  requires  the  heirs  to  be  aseer- 
tained  at  the  death  of  the  testator,  and  not 
at  the  death  of  the  life  tenant,  unless  plainly 
controlled  by  the  language  of  the  instrument 
under  construction,  is  fully  settled  in 
England,  and  that,  while  there  had  been  no 
decisions  in  Virginia  on  the  precise  question 
at  that  time,  the  principle  had  been  recog- 
nized and  applied  in  analc^gous  cases;  citing 
Hansford  v.  Elliott,  9  Leigh,  79;  Catlstt  v. 
Marshall,  10  Leigh,  79;  Martin  v.  Kirlty,  H 
Gratt.  67;  Brent  v.  Washington,  18  Gratt, 
526;  and  Corbin  v.  MilU,  19  Gratt.  472. 

Quite  a  number  of  decisions  by  this  court 
since  the  case  of  Stakes  v.  Van  Wyek,  83  Va. 
724,  3  S.  E.  387,  have  been  cited.  We  have 
examined  them,  and  can  find  nothing  which 
militates  against  the  current  of  opinion  as 
established  by  the  English  cases,  by  those 
from  Illinois,  Pennsylvania,  and  Massachu- 
setts, and  with  the  rule  applied  in  Stokes  v. 
Van  Wyok,  It  is  not  contended  that  in  any 
of  the  later  cases  the  precise  point  here  un- 
der consideration  was  adjudged,  and  a  dis- 
cussion of  the  more  or  less  analogous  prind- 
plftB  which  they  illustrate  would  throw  no 
such  light  upon  the  case  before  us  as  would 
justify  an  expansion  of  this  opinion.  Ever 
mindful  of  the  rule  that  the  intention  of  the 
testator  must  prevail,  that  that  intention  is 
to  be  gathered  from  the  language  used,  and 
that  only  technical  words  are  to  receive 
technical  construction,  and  Lord  Coke's  max- 
im "to  judge  as  near  as  may  be  according  to 
the  rules  of  law,"  we  can  find  nothing  in  the 
language  of  the  testator  which  controls  the 
rule  of  construction  established  by  the  over- 
whelming weight  of  authority  in  England 
and  this  country. 

Having  reached  the  conclusion  that  the 
heirs  are  to  be  ascertained  as  of  the  death  of 
the  testator,  it  remains  for  us  to  determine 
the  nature  of  the  interest  which  th^  take 
under  this  clause. 

Is  the  ultimate  remainder  to  the  heirs 
vested  or  contingent?  We  have  already  said 
that  the  limitation  after  the  termination  of 
the  life  estate  to  Mrs.  Moore  "to  her  children, 
should  any  survive  her,  if  she  should  die 
without  issue,  or  if  her  surviving  children 
should  die  before  coming  of  age,"  created  a 
contingent  remainder  in  such  children, — a 
contingent  remainder  in  fee.  It  follows  that 
"no  after  limitation  dependent  upon  it  can 
be  a  vested  one."  2  Washb.  Real  Prop.  8d 
ed.  p.  636.  That  author,  at  page  634.  savs: 
"N^otwithstanding  a  remainder  limited  after 
a  remainder  in  fee  would  be  void,    •    •    . 
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yet  two  remainders  may  be  so  limited,  though 
each  a  fee,  as  to  be  good,  provided  this  is  so 
done  that  only  one  is  to  take  effect ;  the  one 
being  a  substitute  for,  and  not  subsequent  to, 
the  other.  The  consequence  is  that,  if  the 
first  takes  effect  and  becomes  vested,  the 
other  at  once  becomes  void.  Such  limita- 
tion is  said  to  be  a  fee  with  a  double  as- 
pect.'* 2  Minor,  Inst.  p.  418,  is  to  the  same 
efifect:  "Where  the  intervening  contingent 
remainder  is  less  than  a  fee  simple,  the  re- 
mainder limited  afterwards  will  be  vested  or 
contingent  according  to  the  terms  of  the 
limitation.  There  is  no  necessity,  in  the  na- 
ture of  things,  that  it  should  be  contingent. 
Feame,  Contingent  Kemainders,  223  et  aeq. 
**  'Where  there  is  a  contingent  limitation  in 
fee  absolute,  no  estate  limited  afterwards 
can  be  vested.'  Feame,  Contingent  Remain- 
ders, 225,  229,  230." 

"It  is  possible,  however,  even  at  common 
law,  to  limit  two  concurrent  fees,  by  way  of 
remainder,  as  substitutes  or  alternatives, 
one  for  the  other;  the  latter  to  take  effect 
in  case  the  prior  one  should  fail  to  vest  in 
interest."     2  Minor,  Inst.  p.  394. 

The  law  as  thus  stated  by  eminent  text- 
writers  is  abundantly  fortified  by  adjudged 
case^  to  which  they  refer.  We  are  therefore 
of  opinion,  with  respect  to  the  residuary 
clause,  that  it  creates  a  life  estate  in  Mrs. 
Dora  Moore,  a  contingent  fee  in  her  child  or 
children,  and,  upon  a  failure  of  these-  inter- 
vening estates,  the  ultimate  remainder, 
which  is  up  to  that  time  contingent,  will 
vest  in  those  who  were  the  heirs  at  law  of 
the  testator  at  his  death. 

Mrs.  Minnie  C.  Allison,  widow  of  testator, 
claims  that  she  is  entitled  to  share  in  the 
distribution  of  her  husband's  estate  among 
"his  heirs  at  law  according  to  the  laws  of 
the  state  of  Virginia."  The  decree  of  the 
chancery  court  was  adverse  to  her  claim,  and 
in  her  petition  for  appeal  her  counsel  lays 
down,  as  propositions  settled  by  the  author- 
itiofl.  first,  that,  upon  a  limitation  of  real 
property  to  "heirs,"  the  right  heir,  only,  will 
take;  secondly,  that,  upon  a  limitation  of 
personal  property  alone  to  "heirs,"  the  word 
•*heirs"  will  be  construed  as  "distributees," 
■and  the  personalty  will,  imder  such  a  lim- 
itation, pass  to  those  entitled  \mder  the  stat- 
ute of  distributions.  From  those  principles, 
counsel  deduce  the  conclusion  that,  where 
there  is  a  blended  gift  of  realty  and  person- 
alty in  one  clauBe  to  hei^s,  the  word  "heirs" 
will  be  construed  as  distributively,  and  will 
mean  right  heirs,  so  far  as  realty  is  con- 
cerned, and  will  mean  distributees,  with  re- 
spect to  the  personalty;  that  this  is  in  ac- 
cordance with  the  ancient  rule  of  construc- 
tion, reddendo  singula  singulis.  In  other 
words,  the  word  "heirs"  will  be  construed 
•63  L.  R.  A.  59 


distributively,  according  to  the  nature  of  the 
two  kinds  of  property;  right  heirs  taking 
the  realty,  and  distributees  taking  the  per- 
sonalty. 

The  two  principal  propositions  correctly 
state  the  law,  but  we  cannot  assent  to  the 
corollary  deduced  from  them.  The  property 
which  passes  ultimately  to  the  heirs  at  law 
of  the  testator  is  the  residuum  of  his  es- 
tate,— real,  persopal,  and  mixed.  At  the  date 
when  the  will  in  which  this  clause  appears 
waa  written,  the  testator  was  a  widower.  He 
was  again  married,  years  after  the  execution 
of  this  will ;  and  his  widow  could  not,  there- 
fore, have  been  within  the  contemplation  of 
the  testator  when  it  was  written.  The  codi- 
cil which  bears  date  November  29,  1892,  was 
made,  as  it  declares  upon  its  face,  in  order 
that  his  sudden  death  might  cause  no  injus- 
tice to  his  wife.  He  therefore  directed  his 
executors  to  invest  $100,000  in  good,  income- 
paying  real  estate,  or  in  safe  stocks  or  bonds, 
to  be  held  by  his  executors  and  brother-in- 
law  as  joint  trustees  for  her  sole  use  during 
her  life,  and  at  her  death  to  go  to  her  child 
or  children,  and,  if  there  should  be  no  child 
or  children  of  the  marriage,  then  to  his  legal 
heirs.  As  to  the  remainder  of  his  estate,  he 
declares  that  he  wishes  It  to  be  distributed 
as  directed  in  accordance  with  a  "certain  let- 
ter of  testamentary  directions  written  by  me 
to  my  brother  William  H.  Allison  on  the  eve 
of  my  departure  for  Europe,"  which  is  the 
will  bearing  date  October  2,  1885,  and  adds: 
"In  confirming  the  directions  given  in  the 
letter  herein  referred  to  I  desire  only  such 
changes  to  be  made  as  will  equitably  and 
practically  carry  out  its  intentions  in  case  of 
the  death  of  any  beneficiary  named  therein 
making  a  change  necessary."  The  will,  of 
course,  speaks  as  of  the  death  of  the  tes- 
tator ;  but  in  construing  it  we  are  permitted 
to  place  ourselves  as  near,  as  may  be,  in  the 
situation  of  the  testator.  We  must  look  to 
the  principal  will,  which  bears  date  October 
2,  1885,  to  the  codicil  of  November  29,  1892, 
and,  in  the  light  of  the  facte  disclosed  in  tli(? 
record  bearing  upon  those  dates,  give  effect 
to  the  language  in  which  the  testator  has 
clothed  his  will.  Looking  to  his  environ- 
ment in  1885,  it  is  impossible  that  he  could 
have  foreseen  his  second  marriage,  and  lii'< 
death,  leaving  a  widow  to  survive  him ;  and. 
as  we  have  already  said,  he  could  not  have 
contemplated  her  participation  in  the  residu- 
um of  his  personalty  as  one  of  his  distrib- 
utees. If  the  will  had  been  silent  up«>T|  the 
subject,  the  inference  would  have  been  that, 
as  he  made  no  change  in  the  will  of  188.3.  it 
was  to  be  modified  by  that  of  1892  only  so 
far  as  the  first  was  inconsistent  with  the  last 
expression  of  his  will.  This  necessary  con- 
clusion, however,  is  fortified  by  the  express 
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direction  which  he  gives  that  only  such 
changes  are  to  be  made  as  will  carry  out  his 
intention  as  declared  in  the  first  will  in  case 
of  the  death  of  any  beneficiary  therein 
named.  A  resort,  therefore,  to  the  circum- 
stances surrounding  testator  at  the  date  of 
either  will  or  at  his  death,  gives  no  encour- 
agement to  the  widow's  claim  to  share  in  the 
distribution  of  the  residuum  as  one  of  the 
distributees  under  the  law. 

The  text-books  and  adjudged  cases  upon 
the  subject  seem,  also,  to  be  adverse  to  her 
contention. 

In  De  Beauvoir  y.  De  Beauvoir,  3  H.  L. 
Cas.  524,  the  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  three  per- 
sons, £.,  C,  and  R.,  in  succession,  and  to 
their  sons,  successively,  in  tail  male,  "and 
for  default  of  such  issue  I  give  and  devise  the 
same  to  my  own  right  heirs  forever.''  At 
date  of  testator's  death  R.,  last  tenant  for 
life,  was  testator's  heir  at  law,  while  McD. 
was  testator's  sole  next  of  kin.  McD.  then 
died,  when  her  personal  representative  filed 
a  bill  against  R.,  claiming  the  whole  of  tes- 
tator's personal  estate  for  McD.,  deed.,  as 
testator's  sole  next  of  kin,  while  R.  claimed 
that,  should  he  die  without  a  son,  the  whole 
of  testator's  personal  estate  would  belong 
absolutely  to  him,  as  heir  at  law.  Held 
that,  on  the  face  of  the  will,  it  was  the  in- 
tention of  the  testator  to  make  the  two 
funds  (t.  e.,  real  and  personal)  a  blended 
property,  and  to  give  them  the  character  of 
real  estate,  and  to  make  both  properties  go 
together,  and  to  give  both  to  persons  ex- 
pressly designated.  The  lord  chancellor,  in 
his  opinion,  says:  "One  class  of  this  prop- 
erty he  [R.]  does  not  take  in  the  character 
of  right  heir,  but,  being  the  right  heir,  he 
takes  it  as  a  gift  under  this  will.  It  is  per- 
fectly clear  that,  if  the  personal  property  is 
given  to  him  expressly,  he  will  take  it.  The 
words  are  not  used  in  two  senses,  but  they 
are  used  in  one  sense,  to  carry  both  proper- 
ties according  to  the  intention.  When  the 
law,  either  by  its  own  force,  or  in  pursuance 
of  the  intention  of  the  testator,  to  be  col- 
lected from  the  will,  carries  the  property, 
under  those  words,  to  the  same  person,  there 
are  not  two  senses  put  upon  the  same  words, 
but  the  right  heir  takes  both  properties; 
whereas  only  one  of  those  properties  would 
necessarily  devolve  upon  him;  both  would 
not,  unless  the  testator  had  so  expressly  di- 
rected. ...  As  far,  therefore,  as  the  au- 
thorities go  with  respect  to  personal  estate, 
whether  the  gift  be  an  immediate  gift,  or 
whether  it  be  a  gift  in  remainder,  the  cases 
appear  to  be  uniform — to  give  to  the  words 
the  sense  which  the  testator  himself  has  im- 
pressed upon  them, — ^that  if  he  has  given  to 
the  heir,  though  the  heir  would  not  by  law 
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be  the  person  to  take  that  property,  he  is  the 
person  who  takes  as  persona  deaignafu.  It  is 
impossible  to  lay  down  any  other  rule  of 
construction.  Then  we  come  to  the  mixed 
cases.  I  quite  agree  that  as  to  them  the  ar- 
gument is  still  stronger  against  the  appel- 
lant [testator's  next  of  kin],  for  if  the  law 
is  settled  when  you  can  collect  the  intention, 
as  r^;ards  personal  estate^  the  argument 
that  it  is  so  must,  a  fortiori,  have  more  op- 
eration when  you  come  to  blended  proper^, 
consisting  of  real  and  personal  estate ;  for  sa 
to  so  much  of  the  property  which  consists  of 
real  estate  there  can  be  no  doubt  or  question 
but  that  the  person  who  is  described  as 
'heir'  is  intended  to  take  in  that  character. 
You  therefore  at  once,  in  speaking  of  'heir,' 
impress  upon  the  gift,  or  upon  him  who  is  to 
take  it,  his  own  proper  character — that  of 
heir.  When  you  are  dealing,  therefore, 
with  the  same  disposition,  though  of  an- 
other part  of  the  property,  you  are  relieved 
from  the  difficulty  which  you  labor  under  in 
the  more  naked  case  of  personal  property, 
and,  having  found  that  the  testator  meant 
what  he  has  expressed  as  regards  that  por- 
tion which  is  real  property,  you  may  more 
readily  infer  the  same  intention  as  regards 
the  other  portion  of  the  same  gift  depending 
upon  the  same  words,  and  you  therefore  al- 
low the  whole  disposition  the  same  opera- 
tion as  you  would  give  to  it  if  it  had  been 
confined  to  real  estate  alone.  The  authori- 
ties here  again  are  perfectly  conclusive  as 
far  as  they  go.  There  is  nothing  on  the 
other  side." 

Qwynnc  ▼.  Muddoek,  14  Ves.  Jr.  488,  re- 
ferring to  the  rule  of  reddendo  singula  sin- 
gulis, says  that  the  testator  could  not  mean 
that  the  next  of  kin  should  take  the  personal 
estate,  "for  he  blends  all  the  real  and  per- 
sonal estate  together,  and,  after  the  death 
of  Ann  Williams,  directs  that  his  nighest 
heir  at  law  shall  enjoy  the  same.  As  both 
are  to  be  enjoyed  together,  it  is  absolutely 
necessary  for  the  court  to  say  who  shall  en- 
joy both.  It  would  be  contrary  to  the  in- 
tention to  divide  them,  and  it  would  be  con- 
trary to  the  words  to  give  the  whole  to  the 
next  Off  kin.  Therefore  the  court  has  no  al- 
ternative but  to  adhere  to  the  words  of  the 
will,  and  permit  the  person  who  answers  to 
the  description  of  heir  at  law  to  enjoy  the 
whole."  Boydell  v.  Golightly,  14  Sim.  327; 
Ware  v.  Rowland,  15  Sim.  687.  The  rule  es- 
tablished in  De  Beauvoir  ▼.  De  Beauvoir,  3 
H.  L.  Gas.  524,  was  followed  in  Haslewood 
v.  Oreen,  28  Beav.  1,  and  in  Smith  v.  Butch- 
er, L.  R.  10  Ch.  Div.  113. 

Our  attention  has  been  called  to  a  number 
of  American  cases  upon  this  subject.  Among 
them,  Clarke  v.  Cordis,  4  Allen,  466,  merits 
particular  attention.    The  testator  devised 
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and  bequeathed  the  residue  of  his  real  and 
personal  ebtate  in  trust  for  the  benefit  of  his 
four  sons  for  life,  and,  on  the  death  of  all 
his  sons,  then  said  real  and  personal  prop- 
erty to  be  conveyed  and  assigned  to  the  ''le- 
gal heirs  of  my  said  four  sons  respectively 
in  equal  proportions  by  right  of  representa- 
tion, and  their  respective  heirs,  executors, 
administrators,  and  assigns  forever."  Held, 
that  the  word  "heirs,"  if  there  is  nothing  in 
the  will  to  show  that  the  testator  intended 
otherwise,  will  be  construed  according  to  its 
common-law  interpretation,  and  will  not  in- 
clude those  who  would  be  entitled  to  a  share 
of  the  personal  estate  under  the  statute  of 
distribution.  In  the  course  of  the  opinion, 
the  judge,  after  stating  that  the  property 
which  passed  under  the  devise  to  the  heirs  of 
his  sons  embraced  both  real  and  personal  es- 
tates, says:  **Both  species  of  property  are  to 
be  held  and  enjoyed  together  by  the  same 
persons.  They  cannot  be  divided  so  as  to 
vest  the  personal  property  in  one  class  of 
persons  and  the  real  estate  in  another.  It 
is  therefore  necessary  to  adhere  to  the  words 
of  the  will,  and  to  permit  those  persons  who 
are  technically  described  as  legal  heirs  to 
take  the  whole."  Heard  v.  Read,  169  Mass. 
216,  47  N.  E.  778. 

Among  the  textrwriters,  2  Jarman,  Wills, 
610,  after  construing  many  cases  in  which 
the  word  "heirs^*  has  been  construed  to 
mean  next  of  kin,  adds:  "It  n^  not  be 
pointed  out  that  in  all  the  foregoing  cases 
special  grounds  were  assigned  for  departing 
from  the  proper  sense  of  the  word  *heirs;* 
and  they  will  not  be  understood  to  warrant 
the  general  position  that  the  word  'heirs,'  in 
relation  to  personal  estate,  imports  next  of 
kin,  especially  if  real  estate  be  combined 
with  personalty  in  the  same  gift." 

2  Wms.  Exrs.  070,  is  to  the  same  effect: 
"But  where  the  word  ['heir*]  is  used,  not  to 
denote  succession  or  substitution,  but  to  de- 
scribe a  l^atee,  and  there  is  no  context  to 
explain  it  otherwise,  it  would  seem  that 
there  is  no  reason  to  depart  from  the  natural 
and  ordinary  sense  of  the  word  'heir.'  .  .  . 
A  fortiori,  the  heir,  properly  and  technically 
speaking,  may  take  personal  property  be- 
queathed to  him  by  that  description  when 
"Uie  intention  of  the  testator  in  his  favor  ap- 
pears upon  the  construction  of  the  whole 
will,  as  where  it  is  blended  in  the  gift  with 
real  estate." 

1  Roper,  Legacies,  is  still  more  to  the 
point:  "It  being  always  a  question  of  in- 
tention as  to  the  meaning  of  the  testator  in 
the  use  of  the  word  'heirs,'  if  it  appear  that 
the  intent  was  for  the  heir,  properly  and 
technically  such,  to  take  the  personal  estate, 
there  can  be  no  objection  to  his  title.  An 
instance  of  that  intention  may  occur  when 
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a  testator  blends  his  real  and  personal  es- 
tate together,  and,  after  giving  the  fund  to 
a  person  for  life,  directs  that  his  next  heir 
at  law  shall  afterwards  succeed  to  it.  In 
this  case  the  intention  that  both  estates 
should  be  enjoyed  together  is  apparent,  and 
to  divide  them  by  giving  the  one  to  the  next 
of  kin  would  be  contrary  to  the  words ;  con- 
sequently a  court  of  eqiiity  has  no  alterna- 
tive but  to  adhere  to  the  description  in  the 
will,  and  to  permit  the  person  answering 
that  description,  vi0,,  the  heir  at  law,  to 
enjoy  the  whole." 

So  in  4  Kent,  Com.  637 :  "But  if  real  and 
personal  estate  be  devised,  after  a  life  estate, 
to  the  heirs  at  law,  both  the  next  of  kin  and 
the  heir  at  law  cannot  take,  if  it  appears 
both  descriptions  of  property  were  to  go  to- 
gether; and  then  the  heir  will  take  the 
whole." 

And  in  2  Redf.  Wills:  "But  where  real 
and  personal  estate  is  blended  in  the  same 
beqqest,  there  seems  an  inconsistency  in 
giving  the  wofd  'heir'  or  'heirs'  a  different 
import  with  reference  to  the  different  sub- 
j^t-matters  combined  in  the  same  general 
disposition.  This  difficulty  is  referred  to  in 
some  of  the  earlier  cases.  But  the  question 
was  thoroughly  reviewed,  and  all  the  cases 
bearing  upon  the  point  considered,  in  the 
case  of  De  Beauvoir  v.  De  Beauvoir,  and  the 
rule  fully  established  that  in  all  such  cases 
the  word  'heir'  or  'heirs*  must  receive  its 
natural  and  ordinary  import  and  construc- 
tion."  [p.  63.] 

We  are  aware  that  in  some  of  the  states  a 
different  rule  has  been  established,  but,  in 
the  absence  of  decisions  of  this  court  upon 
the  subject,  we  are  content  to  accept  the 
law  as  declared  by  the  English  court  of 
chancery,  the  supreme  court  of  Massachu- 
setts, and  the  eminent  text-writers  from 
whom  we  have  quoted.  We  are  therefore  of 
opinion  that^  as  the  residuary  clause  of  the 
will  blends  real  and  personal  estate,  and 
gives  it  to  the  heirs  at  law  of  the  testator, 
the  persons  answering  that  description 
should  enjoy  the  whole,  there  being  nothing 
to  indicate  a  contrary  intention  on  the  part 
of  the  testator.  By  tiie  codicil  of  November 
29,  1892,  the  testator  bequeathed  to  his  wife 
for  life  $100,000,  "at  her  death  to  go  to  her 
child  or  children  if  there  should  be  any  by 
me,  and  if  there  should  be  no  child  or  chil- 
dren by  me,  then  to  go  to  my  legal  heirs." 
Some  time  prior  to  the  testator's  death  there 
was  bom  to  him  a  son,  James  W.  Allison, 
Jr.,  and  our  next  inquiry  shall  be  whether 
he  took  a  vested  or  contingent  remainder 
after  his  mother's  death  in  the  legacy  of 
$100,000.    . 

Still  keeping  in  mind  the  rules  of  con- 
struction already  mentioned,  we  invoke  (me 
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otinpr.  which  may  be  considered  as  fully  es- 
tablished by  this  court.  Words  of  survivor- 
ship are  to  be  construed  as  referring  to  the 
testator's  death,  rather  than  to  that  of  the 
life  tenant,  unless  a  special  intent  to  the 
contrary  api)ears  upon  the  face  of  the  will; 
and  that  if.  upon  a  fair  construction  of  the 
who«e  will,  there  is  a  doubt  as  to  the  char- 
acter of  tlie  remainder,  the  courts  will  hold 
it  to  be  vested  rather  than  contingent,  in  or- 
der that  the  estate  or  interest  may  vest  at 
the  earliest  moment  consistent  with  the 
terms  of  the  instrument  to  be  construed. 
Hansford  v.  Elliott,  9  Leigh,  79;  Martin  v. 
Kirby,  11  Gratt.  67;  Cooper  v.  Hepburn,  15 
Gratt.  551 :  Stone  v.  Lewis,  84  Va.  474,  6  S. 
E.  282:  yeilson  v.  Brett,  99  Va.  673,  40  S. 
E.  32;  Chapman  v.  Chapman,  90  Va.  410, 
18  S.  E.  913. 

In  Gish  v.  Moomair,  89  Va.  345,  15  S.  E. 
868,  the  principle  is  thus  stated  at  page  371, 
89  Va.,  and  page  876,  15  S.  E.:  "Words  of 
survivorship  refer  to  the  death  of  the  tes- 
tator, unless  there  be  something  in  the  con- 
text of  the  will  to  demonstrate  an  intention 
to  make  them  refer  to  the  death  of  the  life 
tenant." 

In  McComb  v.  McComb,  96  Va.  779,  32  S. 
E.  453.  it  is  said:  "The  settled  rule  of  in- 
terpretation in  this  state  is  that  all  devises 
and  bequests  are  to  be  construed  as  vesting 
at  the  testator's  death,  unless  the  intention 
to  postpone  the  vesting  is  clearly  indicated 
by  the  will." 

In  Waring  v.  Waring,  96  Va.  641,  32  S. 
E.  1 50.  a  devise  to  a  son  "during  his  natural 
lifo.  and  at  liis  death  to  his  children,"  was 
held  to  create  a  vested  remainder  in  each  of 
the  children  which  was  unaffected  by  a  sub- 
sequent clause  of  the  will  devising  the  es- 
tale  over  in  the  event  of  the  death  of  the 
son  without  lineal  descendants  living  at  his 
death,  the  son  having  left  such  descendants. 

"The  present  capacity  of  taking  effect  in 
possession  if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  pos- 
ses5?ion  will  become  vacant,  before  the  estate 
limited  in  remainder  determines,  universally 
distinaruishes  a  vested  remainder  from  one 
that  is  contingent."  Fearne,  Contingent  Re- 
mainders, p.  216;  0retc8  v.  Hatcher,  91  Va. 
381,  21  S.  E.  811. 

"It  is  the  uncertainty  of  the  right  of  en- 
joyment, which  renders  a  remainder  con- 
tingent, not  the  uncertainty  of  its  actual  en- 
joyment. The  present  capacity  of  taking  ef- 
fect in  possesion,  if  the  possession  were  to 
become  vacant,  distinguishes  a  vested  from 
a  contingent  remainder,  not  the  certainty 
that  the  possession  ever  will  become  vacant 
while  the  remainder  continues."  Williamaon 
v.  Firld,  2  Sandf.  Ch.  533. 

In  the  will  before  us  a  life  estate  is  given 
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to  ;Mrs.  Allison,  "and  at  her  death  to  go  to 
her  child  or  children  if  there  should  be  any 
by  me."  At  the  death  of  the  testator  this 
bequest  at  once  vested  in  the  trustees  for 
her  benefit  during  her  natural  life.  James 
W.  Allison,  Jr.,  her  child,  was  then  in  ex- 
istence, and  at  her  death,  at  any  moment  of 
time,  the  remainderman  stood  ready  to  go 
into  possession  and  enjoyment  of  the  leg- 
acy. There  was  never  any  uncertainty  as 
to  the  remainderman's  right  of  enjoyment; 
there  was  an  uncertainty  as  to  his  actual  en- 
joyment of  it,  but  there  has  been  in  the  son, 
from  the  moment  of  his  birth,  a  capacity  to 
(^nter  at  once  upon  the  enjoyment  of  the  re- 
mainder immediately  upon  the  determina- 
tion of  the  precedent  life  estate. 

We  have  found  the  rule  no  better  stated 
than  in  Moore  v.  Lyons,  25  Wend.  11-9: 
"Where  a  remainder  is  so  limited  as  to 
take  efiect  in  pos'^ession,  if  ever,  immediately 
upon  the  determinaticm  of  a  particular  es- 
tate, which  estate  is  to  determine  by  an 
event  which  must  unavoidably  happen  by 
the  efflux  of  time,  the  remainder  vests  in  in- 
terest as  soon  as  the  remainderman  is  in 
esse  and  ascertained,  provided  nothing  but 
his  own  death  before  the  determination  of 
the  particular  estate  will  prevent  such  re- 
mainder from  vesting  in  possession.  .  .  . 
Yet,  if  the  estate  is  limited  over  to  another 
in  the  event  of  the  death  of  the  first  re- 
mainderman before  the  determination  of  the 
particular  *estate,  his  vested  estate  will  be 
subject  to  be  devested  by  that  event,  and  the 
interest  of  the  substituted  remainderman, 
which  was  before  either  an  executory  devise 
or  a  contingent  remainder,  will,  if  he  is  in 
esse  and  ascertained,  be  immediately  changed 
into  a  vested  remainder." 

Fitting  the  rule  as  here  announced  to  the 
will  before  us,  it  is  plain  that  the  remain- 
der is  limited  to  take  effect  in  possession 
immediately  upon  the  death  of  Mrs.  Allison, 
an  event  which  must  unavoidably  happen  by 
the  efflux  of  time.  The  remainderman  is  in 
being  and  ascertained,  and  nothing  but  his 
own  death  before  the  determination  of  the 
particular  estate  vdW  prevent  the  remainder 
from  vesting  in  possession  in  him. 

There  is  nothing  in  the  case  of  Hoicbert 
V.  Cauthom,  100  Va.  649,  42  S.  E.  683,  at 
variance  with  the  authorities  we  have  cited. 
In  that  case  there  was  a  devise  by  the  tes- 
tator for  the  use  of  his  wife,  with  remainder 
in  fee  simple  to  his  children  living  at  her 
death,  and  the  descendants  of  such  as  might 
be  dead,  and,  if  there  should  be  no  children 
or  descendants  living  at  the  death  of  the 
wife,  then  to  certain  persons  named.  Held, 
that  the  remainderman  who  would  take  after 
the  termination  of  the  life  estate  could  not 
be  ascertained  until  the  death  of  the  life 
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tenant,  and  therefore  a  child  had  no  vested 
interest  during  the  lifetime  of  the  mother, 
but  only  a  contingent  remainder.  Tlie  court 
was  of.  opinion  that  the  limitation  was  to 
the  children  who  survive  the  life  tenant, 
which,  of  course,  could  not  be  ascertained 
until  her  death. 

The  distinction  between  Hotohert  y.  Can- 
tlutm  and  the  case  under  consideration  will 
plainly  appear  by  reference  to  a  quotation 
from  Washb.  Real  Prop.  3d  ed.  8  1,  Klf  17, 
18,  top  pages  507,  510:  "The  present  capac- 
ity of  taking  effect  in  possession,  if  the  pos- 
session were  now  to  become  vacant,  and  not 
the  certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  in  remain- 
der determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  con- 
tingent. By  capacity,  as  thus  applied,  is 
not  meant  simply  that  there  is  a  person  in 
esse,  interested  in  the  estate,  who  1ms  a  nat- 
ural capacity  to  take  and  hold  the  estate, 
but  that  there  is  further,  no  intervening  cir- 
cumstance, in  the  nature  of  a  precedent  con- 
dition, which  is  to  happen  before  such  per- 
son can  take.  As,  for  instance,  if  the  lim- 
itation be  to  A  for  life,  remainder  to  B,  B 
has  a  capacity  to  take  this  at  any  moment 
when  A  may  die.  But  if  it  had  been  to  A 
for  life,  remainder  to  B  after  the  death  of 
J  8,  and  J  S  is  still  alive,  B  can  have  no 
capacity  to  take  until  J  S  dies.  When  J  S 
dies,  if  A  is  still  living,  the  remainder  be- 
comes vested,  but  not  before.'' 

In  Howbert  v.  Cauthorn  the  children  who 
were  to  take  were  in  being,  but  the  posses- 
sion could  only  vest  in  them  in  the  event  of 
their  surviving  their  mother,  an  event  which 
could  not  be  ascertained  until  the  mother's 
death.  There  was  no  time  during  the  exist- 
ence of  the  life  estate  when  there  was  any 
person  in  being  with  capacity  to  take  the 
estate  in  possession,  should  the  possession 
become  vacant.  Only  those  children  were 
clothed  with  the  capacity  of  enjoying  the, 
remainder  in  possession  who  survived  the 
wife,  which  could  not  be  ascertained  until 
the  death  of  the  wife.  Here  then  was  an  in- 
tervening circumstance,  in  the  nature  of  a 
condition  precedent,  which  was  to  happen 
before  the  children  could  take  in  that  case. 

In  this  case  the  period  of  survivorship  has 
been  fixed  at  the  death  of  the  testator,  and 
not  that  of  the  life  tenant.  If  the  language 
of  the  will  had  been  as  it  is  inadvertently 
stated  to  be  in  the  brief  of  one  of  the  learned 
counsel,  if  the  testator  had  made  the  be- 
quest to  his  widow  for  life,  and  then  to  go 
to  her  child  or  children,  "should  there  be 
any  by  me  at  her  death,''  the  argument  in 
fa\-oi'  of  survivorship  at  the  death  of  the 
life  tenant  would  have  been  much  more  per- 
suasive; but  what  the  testator  did  say  is 
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very  different.  He  gives  the  life  estate  to 
his  widow  for  her  natural  life,  "and  at  her 
death  to  go  to  her  child  or  children  if  there 
should  be  any  by  me."  The  condition  is  ob- 
viously annexed  to  the  actual  enjoyment 
of  the  gift,  and  not  to  the  right  of  enjoy- 
ment. Williamson  v.  Field,  2  Sandf.  Ch. 
533. 

We  are  of  opinion  that  James  W.  Allison, 
Jr.,  took  a  vested  remainder  in  the  bequest 
of  $100,000  to  trustees  for  the  benefit  of 
Mrs.  Allison  for  life,  with  remainder  to  her 
child  or  children.  At  the  date  of  the  will 
and  codicil,  Mrs.  Dora  Moore  was  the  only 
child  of  the  testator.  After  making  the 
codicil  of  November  29,  1892,  there  was  born 
to  him  a  son,  James  W.  Allison,  Jr.,  who 
claims  to  be  a  pretermitted  child,  and  in- 
vokes for  his  protection  §  2528  of  the  Code 
of  1887,  which  is  in  part  as  follows:  "If  a 
will  be  made  when  a  testator  has  a  child 
living,  and  a  child  be  born  afterwards,  such 
after-bom  child,  or  any  descendant  of  his, 
if  riot  provided  for  by  any  settlement,  and 
neither  provided  for  nor  expressly  excluded 
by  the  will,  but  only  pretermitted,  shall  suc- 
ceed to  such  portion  of  the  testator's  estate 
as  he  would  have  been  entitled  to  if  the  tes- 
tator had  died  intestate."  We  have  before 
us  a  will  made  when  the  testator  had  a  child 
living.  There  was  a  child  born  to  him  after- 
wards, which  child  was  not  provided  for  by 
any  settlement,  nor  expressly  excluded  by 
the  will,  and  we  are  left  to  inquire  whether 
he  was  "provided  for"  or  "only  pretermit- 
ted." We  have  seen  that  James  W.  Allison, 
Jr.,  as  one  of  the  heirs  of  the  testator  living 
at  his  death,  takes  a  contingent  remainder 
in  one  half  of  the  residuum  of  the  estate 
after  the  death  of  the  life  tenant,  Mrs. 
Moore.  We  have  seen  that  he  takes  a  vested 
remainder  in  the  legacy  to  trustees  for  the 
benefit  of  his  mother  for  life,  and  at  her 
death  with  remainder  to  her  child.  Do  these 
remainders  constitute  such  a  provision  for 
the  after-bom  child  as  is  contemplated  by  § 
2528  of  the  Code  of  18877 

"A  vested  estate  gives  a  certain  and  fixed 
right  of  present  or  future  enjoyment;  that 
is,  an  interest  clothed  with  a  present  legal 
and  existing  right  of  aliefiation.  An  inter- 
est when  vested,  and  whether  it  entitles  the 
owner  to  the  possession  now  or  at  a  future 
period,  is  fixed  and  present;  so  that  the 
right  of  ownership  over  the  land  or  other 
subject  of  property,  to  the  extent  of  the  es- 
tate, may  be  aliened."  1  Preston,  Estates, 
65.  "A  vested  remainder  is  as  truly  a  pres- 
ent fixed  property  or  ownership  as  is  an  es- 
tate in  possession."    3  Pom.  Eq.  Jur.  8  1286. 

In  Jackson  v.  Suhlett,  10  B.  Mon.  467,  it 
is  said :  "The  person  entitled  to  a  vested  re- 
mainder has  an  immediate,  fixed  right  of  fu- 
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lure  enjoyment,  that  is,  an  estate  in  prauen- 
tiy  though  it  can  only  take  effect  in  posses- 
sion and  pernancy  of  the  profits  at  a  future 
period."  In  Doe  ex  dent.  Poor  ▼.  Ooneidiney 
6  Wall.  458,  18  L.  ed.  869:  "A  vested  re- 
main tier  is  'where  a  present  interest  passes  to 
a  certain  and  definite  person,  but  to  be  en- 
joyed in  futuro" 

It  is  needless  to  cumulate  authorities  up- 
on this  subject.  The  existence  of  the  pres- 
ent right,  as  distinguished  from  its  future 
enjoyment,  is  an  inherent,  an  essential  qual- 
ity of  alJ  vested  remainders.  We  shall  not 
attempt  to  estimate  the  present  value  of  the 
remainderb,  one  vested  and  the  other  con- 
tingent. The  statute  does  not  require  the 
testator  to  make  provision  for  the  child  by 
placing  him  upon  a  footing  of  equality  with 
other  children  or  objects  of  his  boimty,  and 
the  provision  need  not  be  adequate  to  his 
maintenance,  education,  and  support.  The 
section  under  consideration  imposes  no  lim- 
itation upon  the  power  of  the  parent;  it 
merely  declares  how  he  shall  exercise  the 
imquesitioned  right  to  dispose  of  his  property 
by  will  as  he  sees  fit.  This  plainly  appears 
from  the  language  of  the  statute,  for  the  tes- 
tator may  exclude  the  after-bom  child  from 
all  participation  and  enjoyment  of  any  part 
of  his  property,  but  the  intention  to  do  so 
must  be  expressed.  To  pretermit  is  to  pass 
by,  to  omit,  to  disregard.  If  the  intention 
to  exclude  appears  upon  the  face  of  the  will, 
the  child  has  not  been  omitted  or  passed  by. 
If  the  child  has  been  provided  for  by  the 
will,  the  value  of  the  provision  is  not  the 
subject  of  inquiry  by  the  court  for,  however 
inadequate  the  provision  may  be,  it  would 
yet  be  true  that  the  child  was  not  preter- 
mitted, had  not  been  omitted,  passed  by,  or 
disregarded.  Such  seems  to  be  the  plain 
languoge  of  our  statute.  Decisions  from 
other  states  construing  statutes  peculiar  to 
their  own  jurisdiction  give  us  but  little  aid. 

In  Jlockensmith  v.  Slusher,  26  Mo.  237, 
the  court,  construing  the  statute  concerning 
pret-ermitted  children,  says  that  its  object  is 
"to  produce  an  intestacy  only  when  the  child 
or  the  descendant  of  such  child  is  unknown 
or  forgotten,  and  thus  unintentionally 
omitted ;  and  the  presumption  that  the  omis- 
Fion  is  unintentional  may  be  rebutted  when 
tlie  tenor  of  the  will  or  any  part  of  it  in- 
dicates that  the  child  or  grandchild  was  not 
forgotten.  .  .  .  The  statute  extends  only 
to  a  case  of  entire  omission,  and  the  men- 
tion of  a  child,  without  a  legacy  or  other 
provision  for  him,  is  sufficient  to  cut  him 
off  from  a  distributive  share  of  the  estate; 
.  .  .  and  whenever  the  mention  of  one 
person,  by  a  natural  association  of  ideas, 
suggests  another,  it  may  reasonably  be  in- 
ferred that  the  latter  was  in  the  mind  of 
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the  testator,  and  waa  not  forgotten  or  unio- 
tentionally  omitted.  Thus  it  has  been  de- 
cided that  by  the  mention  of  a  daughter, 
though  dead  at  the  time  of  making  the  will, 
it  will  be  inferred  that  her  ehildren  were  not 
forgotten.  .  .  .  Hie  mention  of  grand- 
children will  exclude  the  parent.  .  .  . 
Naming  a  son-in-law  is  sufficient  to  show 
that  the  daughter  was  brought  to  the  recol- 
lection of  the  testator,  .  .  .  and  naming 
two  grandchildren  will  indicate  that  th»r 
brothers  and  sisters  not  named  were  inten- 
tionally omitted."  McCourtney  ▼.  Mathes, 
47  Mo.  633. 

In  Re  Minot,  164  Mass.  38,  41  N.  £.  63, 
it  was  held :  ''There  is  no  omission  to  pro- 
vide by  will  for  children,  if  there  should  be 
any  living  at  the  testator's  decease,  within 
the  meaning  of  Pub.  Stat  [1882],  chap.  127, 
I  21,  if,  after  a  bequest  to  his  wife,  whom 
he  knew  to  be  pregnant  at  the  time  of  mak- 
ing the  will,  he  gave  the  whole  of  the  rest  of 
his  property  to  a  trustee  to  pay  the  whole 
income  to  the  wife  during  life,  and  the  re- 
version to  those  who,  at  the  time  of  her 
death,  would  be  his  heirs  at  law  by  blood." 

In  Mearee  v.  Mearea,  26  N.  C.  (4  Ired.  L) 
192,  the  court  uses  the  following  language: 
"The  statute  only  provides  for  the  case 
where  the  parent  dies  without  having  made 
provision  for  the  child;  which  means,  with- 
out making  any  provision.  For  the  act  does 
not  mean  to  judge  between  the  parent  and 
child  as  to  the  adequacy  of  the  provision  he 
may  choose  to  make,  but  only  to  supply  his 
accidental  omission  to  make  any." 

In  Stevens  y.  Shippen,  28  N.  J.  Eq.  535, 
construing  a  similar  statute,  it  is  said: 
'*The  legislature  surely  did  not  intend  to  com- 
pel a  testator  to  admit  an  after-born  child 
to  an  equal  share  of  his  property  with  his 
other  children,  under  all  circumstances,  if 
not  provided  for  by  what  is  technicall? 
known  as  a  settlement;  for  it  permits  him 
absolutely  to  disinherit  such  child,  though 
the  child  be  not  provided  for  by  settlement 
.  •  .  If  a  testator  is,  imder  the  act,  at 
liberty,  as  he  undoubtedly  is,  to  disinherit 
his  children  bom  after  making  his  will,  he 
is,  of  course,  at  liberty  to  make  an  unequal 
division  of  his  property  by  will  between  his 
children  bom  before  making  his  will  and 
those  bom  afterwards." 

The  case  of  Re  Callagkan,  119  Cal.  571,  39 
L.  R.  A.  689,  51  Pac.  860,  is  a  remarkable 
one.  The  Civil  Code  in  that  state  provides 
(§  1307):  "When  any  testotor  omits  to 
provide  in  his  will  for  any  of  his  chfldreii, 
of  for  the  issue  of  any  deceased  child,  tmless 
it  appears  that  such  omission  was  intention- 
al, such  child,  or  the  issue  of  such  child, 
must  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  had  died  intestate,  and 
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Bucceeda  thereto  ae  provided  in  the  preceding 
section."  After  disposing  of  the  great  bulk 
of  her  estate,  the  testatrix  says:  ''I  own  6 
acres  of  land,  more  or  less,  in  Alameda,  Ala- 
meda county,  state  of  California.  Said  land 
I  give,  devise,  and  bequeath  to  Bertha  and 
Josephine,  the  two  children  of  Sherwood 
Callaghan,  to  be  held  and  enjoyed  by  them 
during  their  lives,  and  the  life  of  the  sur- 
vivor of  them,  and  in  case  of  their  death, 
leaving  issue,  then  to  such  issue,  share  and 
share  alike,  according  to  representation. 
But,  in  case  the  said  Bertha  and  Josephine 
die  without  issue,  then  said  property  shall 
revert  to  my  son,  Daniel  Callaghan,  and  my 
daughter,  Mary  Bailey,  share  and  share 
alike/'  No  other  mention  was  made  of  the 
grandchildren,  Bertha  and  Josephine.  Upon 
the  trial,  evidence  was  offered  to  show  that 
the  testatrix  did  not  own  any  land  in  Ala- 
meda coimty  at  the  time  the  will  was  made, 
or  thereafter  up  to  the  time  of  her  death, 
and  that  the  estate  did  not  own  or  claim  to 
own  any  land  in  said  county;  that  the  tes- 
tatrix once  owned  25  acres  in  Alameda  coun- 
ty, but  had  sold  and  conveyed  the  same  to 
one  Hawley  before  the  making  of  the  will, 
and  had  never  owned  or  claimed  to  own  any 
land  in  s£id  county  other  than  that  sold  to 
Hawley;  and  that  said  grandchildren  had 
never  received  any  portion  of  the  estate  of 
the  testatrix  in  her  lifetime  by  way  of  ad- 
vancement. This  evidence  was  objected  to 
and  excluded,  and  the  case  was  taken  to  the 
supreme  court,  which  said:  ''The  words, 
'omits  to  provide,'  as  used  in  said  section, 
mean  simply  an  omission  to  make  a  provi- 
sion in  the  will,  and  have  no  reference  to  the 
pecuniary  value  of  such  provision.  It  is  ap- 
parent that  the  Code  provision  in  question 
expresses  no  intent  to  in  any  way  limit  the 
disposing  power  of  the  testator,  or  compel 
him  to  provide  for  any  child;  for  it  clearly 
provides  how  the  testator  may  decline  to 
give  anything  to  any  such  relative.  This  be- 
ing so,  what  is  the  object  of  the  provision  7 
Nearly  all  the  states  have  provisions  sub- 
stantially the  same  as  that  here  under  con- 
sideration, and,  as  such  a  provision  is  not  in- 
tended as  a  limitation  of  the  power  of  a 
person  to  dispose  of  his  property  by  will,  it 
has  been  uniformly  held  that  the  provision 
applies  only  to  a  case  where  a  child  or  de- 
scendant is  unknown  or  forgotten,  or  for 
some  reason  unintentionally  overlooked. 
The  object  of  this  statute  was  to  guard  the 
testator  against  the  effect  of  a  mistake  in 
providing  for  some  of  his  children,  to  the 
exclusion  of  others,  through  forgetfulness  of 
their  existence,  or  in  otherwise  disposing  of 
his  property  ih  such '  forgetfulness,  and  the 
failnre  to  allude  to  them  is  made  evidence 
that  they  were  so  forgotten.'  •  •  •  In 
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the  case  of  PayM  ▼.  Payne,  18  Cal.  291,  the 
exact  provision  as  It  now  stands  in  the  Code 
was  under  review,  and  Field,  Ch.  J.,  speak- 
ing for  the  court,  said:  'The  children  are 
mentioned  three  times  in  a  codicil,  showing 
that  they  were  in  the  mind  of  the  testator 
at  the  time,  and  not  overlooked  in  the  dispo- 
sition of  his  property.  And  the  only  object 
of  the  statute  is  to  protect  the  children 
against  omission  or  oversight,  which  not  in- 
frequently arises  from  sickness,  old  age,  or 
other  infirmity,  or  peculiar  circumstances 
under  which  the  will  is  executed.  When, 
however,  the  children  are  present  in  the 
mind  of  the  testator,  and  l^e  fact  that  they 
were  mentioned  by  him  is  ccmdusive  evi- 
dence of  this,  the  statute  affords  no  protec- 
tion if  provision  is  not  made  for  them.'" 
In  that  case  a  bequest  ol  property  which  ex- 
isted merely  in  the  imagination  of  the  tes- 
tatrix was  sufficient  to  show  that  the  grand- 
children, who  were  the  n<Hninal  beneficiaries 
of  this  unreal  bounty,  were  not  forgotten, 
but  were  in  the  mind  of  the  testatrix,  and 
therefore  not  "only  pretermitted." 

The  Wisconsin  statute  reads  as  follows: 
"When  any  child  shall  be  bom  after  the 
making  of  the  parent's  will,  and  no  provi- 
sion shall  be  made  therein  for  him,  such 
child  shall  have  the  same  share  in  the  es- 
tate of  the  testator  as  if  he  had  died  in- 
testate; and  the  share  of  such  child  shall 
be  assigned  to  him  as  provided  by  law  in 
case  of  intestate  estates,  unless  it  shall  be 
apparent  from  the  will  that  it  was  the  in- 
tention of  the  testator  that  no  provision 
shall  be  made  for  such  child."  Rev.  Stat. 
1898,  8  2286. 

The  will  under  consideration  in  the  case 
of  Verrinder  ▼.  Winter,  98  Wis.  287,  73  N. 
W.  1007,  contained  this  provision :  "I  here- 
by bequeath  to  my  wife,  Margaret  Winter, 
two  thirds  of  my  estate  while  she  remains 
my  wido\^  ( if  not)  one  half  to  go  to  her  heir, 
and  the  other  third  to  my  brother,  David 
Winter."  The  will  was  made  in  extremis. 
The  testator  left  no  child  then  bom  to  him, 
but  left  his  wife  pregnant,— of  which  fact  he 
was  aware.  The  court  held  that  the  words 
"her  heir"  referred  to  "her  \mbora  child" 
with  absolute  certainty;  that  the  remainder 
to  "her  heir"  was  contingent,  depending  up- 
on the  widow's  possible  marriage.  After 
stating  that  the  authorities  were  somewhat 
at  variance  as  to  whether  a  "contingent  re- 
mainder" was  a  provision,  the  court  de- 
clares: But  we  do  not  find  it  necessary  to 
decide  the  point  in  this  case,  because,  as  we 
view  the  case,  the  result  in  either  event  is 
the  same.  "It  is  clear  that  the  testator  re- 
ferred to  the  child  in  his  will,  and  gave  it  a 
contingent  remainder  in  one  third  of  his  es- 
tate.   It  also  senns  clear  that  he  intended 
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lo  ;^ve  the  child  just  what  the  terms  of  the 
will  give  it.  Now,  if  such  a  contingent  re- 
mainder be  a  'provision'  for  the  child,  with- 
in the  meaning  of  the  statute,  then  the  first 
contingency  above  named  has  happened,  and 
t)ie  will  must  prevail;  and  if,  on  the  other 
hand  such  a  remainder  is  not  a  'provision,* 
.  .  .  then  the  will  sliows  the  intention  of 
the  testator  not  to  make  a  'provision*  for  the 
child,  within  the  meaning  of  the  statute,  and 
tlie  will  must  likewise  prevail.  The  word 
'provision'  must  have  the  same  construction 
when  used  in  the  two  parts  of  the  same  sec- 
tion, and,  giving  it  that  construction,  we  see 
no  logical  escape  from  the  conclusion  above 
stated.*' 

In  Re  Donges,  103  Wis.  497,  79  N.  W. 
7Sn,  the  court  says:  "Considering  our  o>vn 
statute  un trammeled  by  the  varying  deci- 
sions of  other  courts,  it  must  be  borne  in 
mind  that  the  legislative  purpose  was  not  to 
restrict  the  parent,  nor  to  dictate  to  him 
what  provision  he  should  make.  It  is  not  to 
control  his  intention,  but  to  provide  for 
af tor-born  children  in  the  not  improbiible 
event  of  forgetfulness  or  oversight  of  the 
parent,  upon  the  very  presumption,  indeed, 
that  if  he  had  thought  of  them  he  would 
have  intended  that  they  should  have  some 
share  in  his  estate,  and  that  share  the  law 
would  then  fix.  The  power  of  the  testator 
to  decide  whether  anything,  and,  if  so,  how 
mneli,  and  in  what  form,  should  be  given  to 
after-born  children,  is  as  uncontrolled  as  if 
there  were  no  statute  on  the  subject. 
And  if  it  be  apparent  that  he  was  not  for- 
getful,— ^that  he  had  the  after-born  child  in 
mind,  and  satisfied  the  statute  by  making 
for  it  some  provisicxi, — ^we  do  not  conceive  it 
the  purpose  of  the  statute  nor  the  province 
of  the  court  to  say  that  such  will  shall  not 
»»c>vern,  but  that  he  not  only  must  make 
some  provision,  as  the  statute  requires,  but 
must  make  provision  adequate,  in  the  opin- 
ion of  the  court,  or  provision  in  any  particu- 
lar form.  Such  holding  seems  to  us  to  im- 
port into  the  statute  words  and  purpose 
not  necessarily  there,  and  would  infringe 
upon  the  freedom  of  will  in  disposing  of 
property  and  regulating  estates.  It  is  not 
apparent  why  it  should  not  be  as  much  in 
the  power  of  the  testator  to  place  a  child, 
bom  after  the  making  of  his  will,  in  a  state 
of  dependency  on  the  mother,  as  it  confessed- 
ly is  to  do  so  with  the  child  in  existence 
when  the  will  w^s  made.  The  perils  to  the 
c  111  Id  in  each  case  are  the  same,  and  the  rea- 
sons justifying,  or  failing  to  justify,  inter- 
ference by  the  legislature  with  the  parent's 
wishes  on  the  subject  do  not  vary  in  one 
case  from  the  other.  .  .  .  Independent- 
ly of  our  view  as  to  the  sufficiency  of  this 
devise,  still,  we  having  decided  that  a  de- 
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vise  is  made,  tlie  same  conclusion  must  be 
reached  upon  the  same  reasoning  applied  in 
Verrinder  v.  Winter,  namely,  that  it  appear* 
from  the  will  that  such,  and  no  other,  dona- 
tion was  intended,  and,  if  that  is  not  a  pro- 
vision, none  was  intended." 

The  authorities  are  certainly  not  har- 
monious upon  this  subject.  We  might  have 
placed  the  opposite  construction  upon  our 
statute  and  found  decisions  to  support  such 
a  conclusion.  Without  the  aid  of  any  au- 
thority, but  relying  only  upon  estahli&hed 
rules  of  construction  to  ascertain  the  mecin- 
ing  of  our  statute,  we  would  be  constrained 
to  hold  that  any  provision  which  afforded 
evidence  that  the  child  had  not  been  forgot- 
ten was  sufficient  to  prevent  the  application 
of  the  statute;  that  the  statute  did  not  in- 
tend to  produce  equality,  or  to  diminish  the 
power  of  the  testator,  but  merely  to  regu- 
late its  exercise;  and  that  a  vested  re- 
mainder carrying  with  it  a  vested  right  of 
property,  though  postponing  its  actual  en- 
joyment, answered  the  demands  of  the  stat- 
ute. We  are  of  opinion  that  James  W.  Al- 
lison, Jr.,  was  not  pretermitted  by  his  fath- 
er*8  will. 

Upon  the  whole  case  we  are  of  opinion 
that  the  decree  of  the  Chancery  Court  of  the 
City  of  Richm(»id  is  erroneous  in  holding 
that  the  ultimate  remainder  to  the  heirs  of 
the  testator  vested  at  his  death,  and  that  in 
this  respect  the  decree  appealed  from  should 
he  amended,  and^  as  amended^  affirmed. 

We  are  also  of  opinion  in  view  of  the  nov- 
elty and  difficulty  of  the  questions  presented 
for  decision  in  this  record,  and  that  it 
would  have  been  eventually  necessary  for 
the  executors  to  ask  the  aid  of  the  courts 
in  construing  the  will  of  their  testator, 
that  the  costs  should  be  paid  out  of  the  es- 
tate in  their  hands  to  be  administered. 

Cardwell,  J.,  dissenting: 

I  dissent  from  so  much  of  the  opinion  of 
the  court  in  this  case  as  holds  that  Mrs. 
Moore  and  James  W.  Allison,  Jr.,  who  take 
the  ultimate  remainder  in  the  residuum  of 
their  father's  estate,  take  a  continijent,  ami 
not  a  vested,  interest  therein,  and  will  brief- 
ly state  my  views,  and  cite  the  authorities 
upon  which  I  mainly  rely. 

As  an  original  proposition,  I  would  never 
give  my  assent  to  the  application  of  a  rule 
of  construction  to  the  will  in  this  case  which 
requires  that  the  words  "my  heirs  at  law 
according  to  the  laws  of  the  state  of  Vir- 
ginia," as  used  by  the  testator,  James  W. 
Allison,  deceased,  in  disposing  of  the  ulti- 
mate remainder  in  the  residuum  of  his  es- 
tate, are  to  be  taken  as  referring  to  lu^ 
heirs,  etc.,  to  be  ascertained  as  of  the  period 
of  his  own  death,  and  not  at  the  death  of 
his   daughter,   Mrs.   Moore,   who  is  to  en- 
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joy  the  "wiiole  of  this  residuum  during  her 
life.  The  application  of  this  purely  tech- 
nical rule  of  construction  has  doubtless 
worked  a  haidship  in  many  cases,  overturn- 
ing the  apparent  intent  of  the  testator,  and 
I  have  the  gravest  apprehensions  that  this 
is  the  result  in  this  instance;  but  the  opin- 
ion of  the  court  seems  clearly  to  demonstrate 
that  the  doctrine  of  stare  decisis  fixes  the 
rule  upon  us,  and  that  under  it  the  conclu- 
sion reached  as  to  who  are  to  take  the  ulti- 
mate remainder  in  the  residuum  of  the  testa- 
tor's estate  upon  the  death  of  his  daughter, 
Mrs.  Moore,  without  issue,  who  attain  the 
age  of  twenty-one  years,  is  inevitable. 

Having  reached  the  conclusion  that  the 
heirs  of  the  testator  who  were  to  take  the 
ultimate  remainder  are  to  be  determined  as 
of  the  death  of  the  testator,  the  learned 
judge  below,  in  my  opinion,  was  plainly 
right  in  holding  that  those  heirs,  Mrs. 
Moore  and  James  W.  Allison,  Jr.,  each  take 
a  vested  remainder  in  fee  in  an  undivided 
one  half  of  the  residuum  of  their  father's 


estate,  subject  to  be  devested  only  upon  the 
happening  of  the  events  referred  to  in  the 
intervening  limitation  to  the  children  of 
Mrs.  Moore,  viz.,  the  dying  of  Mrs.  Moore 
leaving  issue  surviving  her  who  attain  the 
age  of  twenty-one  years. 

There  has  been  no  moment  of  time  since 
the  death  of  the  testator  when  the  heirs  in 
whom  the  ultimate  remainders  vest  were  not ' 
in  being  and  ascertained,  and  therefore  every 
requisite  of  a  vested  remainder  is  found  to 
exist. 

A  remainder  is  none  the  less  vested  be- 
cause it  is  liable  to  be  devested.  Lantz  v. 
Massie,  99  Va.  709,  40  S.  E.  50,  and  author- 
ities there  cited.  I  refer  also  to  the  au- 
thorities cited  in  that  part  of  the  opinion 
of  the  court  which  deals  with  the  bequest  to 
trustees  for  the  benefit  of  Mrs.  Allison  for 
life,  with  remainder  to  her  son,  James  W. 
Allison,  Jr.,  relying  especially  on  Hatohert 
v.  Cauthorn,  100  Va.  640,  42  S.  E.  683; 
Moore  v.  Lyons,  25  Wend.  119. 
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*1.  In  an  action  npon  a  promt iisory 
note,  when  tlie  defendant  denies  Its  execu- 
tion, an  expert  as  to  handwriting  may  com- 
pare the  signature  to  the  note  with  the  de- 
fendant's signature  to  pleas  signed  and  sworn 
to  by  him  and  filed  by  him.  and  express  his 
opinion  whether  the  same  person  made  the 
signature  to  the  notes  and  pleas. 
9.    Tbe     allovrance     of     bad     plea*     la 
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harmless  error,  If  no  evidence  Is  given  under 
them. 

3.  A  plea  tkat  a  nearottable  note 
starned  bi*  a  partr  was  procured  by 
deception  and  fraud  In  representing  it  to 
be  a  paper  of  different  character,  la  not  good 
against  a  holder  for  value,  acquired  in  due 
course  of  business  before  maturity,  unless 
the  plea  aver  notice  to  the  holder  of  such 
fraud  and  deception  before  he  acquired  the 
note. 

4.  Inconslatent  or  Irrelevant  Inatrnc- 
tlons  should  not  be  given. 

5.  A  Judarment  rendered  by  a  special 
Jndare  elected  as  provided  by  law  is  neither 
void  nor  reversible  merely  because  he  did  not 
take  the  oath  in  article  4,  |  5,  of  the  Consti- 
tution.    He  Is  at  least  a  Judge  de  facto, 
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NOTB. — The  competency  of  expert  witnesses  for 
comparison  of  handwriting. 

I.  Scope  of  note,  937.  * 

II.  Generally,  988. 

III.  Necessity  of  professional  knowledge^  MO, 

IV.  Disclaimer  of  being  an  ewpert,  941. 
V.  Bank  officers,  941. 

VI.  Puhlic  officers,  942. 
VII.  Bias  of  the  witness,  943. 
VIII.  Finality  of  the  decision  of  the  trial  court, 
943. 
IX.  Summary,  944. 

I.  Scope  of  note. 

The  subject  annotated  heie  is  confined  to  the 
qnatlflcatlons  as  witnesses  of  persons  called 
simply  to  compare  disputed  with  genuine  writ- 
ings, and,  accordingly,  excludes  the  question  of 
the  qnaliilcatlon  of  witnesses  called  to  testify  as 
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to  the  genuineness  of  disputed  handwrlthig. 
merely  from  their  acquaintance  with  the  general 
character  of  the  handwriting  of  the  person  al- 
leged to  have  written  the  writing  in  question ; 
and  it  also  excludes  the  question  of  the  qualifi- 
cations of  expert  witnesses  who  may  be  called 
to  testify  to  the  appearance  of  a  disputed  writ- 
ing, but  without  comparison  of  It  with  genuine 
writings,  and  without  knowledge  of  the  charac- 
ter of  the  hand.  The  subject  of  the  general 
rules  as  to  the  proof  of  handwriting  by  com- 
parison will  be  found  treated  in  a  note  to  the 
case  of  University  of  Illinois  v.  Spalding,  62  L. 
R.  A.  817 ;  the  subject  of  the  rules  for  the  ex- 
amination of  witnesses  to  handwriting  by  com- 
parison, In  a  note  to  the  case  of  Hoag  v.  Wright, 
ante,  163;  and  the  subject  of  the  compe- 
tency of  standards  for  the  comparison  of  hand- 
writing, in  a  note  to  the  case  of  Qambrill  t. 
Schooiey,  ante,  427. 
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T;  RROR  to  the  Circuit  Court  for  Mineral 
J  ^  County  to  review  a  judgment  in  favor 
of  pinintilf  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  N.  Finnell  and  Taylor 
Morrison,  for  plaintiff  in  error: 

The  court  below  erred  in  refusing  to  allow 
the  testimony  of  experts  on  handwriting, 
based  upon  a  comparison  of  the  signature 
to  the  note  in  evidence  with  the  signatures 
of  Sandford  \^hip  to  pleas  filed  in  the  case. 

Greenl.  Ev.  Lewis's  ed.  S  678;  Vinton  v. 
Peck,  14  Mich.  294;  Tome  v.  Parkershwrg 
Branch  R,  Co,  39  Md.  98,  17  Am.  H&p,  540; 
Williama  v.  Drexel,  14  Md.  666;  2  Phillipps, 
£v.  254;  Doe  ew  dem.  Mudd  v.  Suokermore, 


2  Nev.  &  P.  16;  0  Am.  ft  Eng.  Ene.  Law,  p. 
285;  15  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p.  266; 
Hanriot  v.  Skenoood,  82  Va.  1;  Dvnlop  ▼. 
Silver,  1  Cranch  C.  C.  27,  Fed.  Cas.  No.  4,- 
169;  Medtcay  v.  United  States,  6  Ct  01. 
421;  Bletcett  r.  United  States,  10  Ct  Ci. 
235;  Wilher  ▼.  Eicholtg,  5  Colo. -240;  Me- 
Cafferty  v.  Heritage,  6  Houst.  (Del.)  220; 
Thomas  v.  State,  103  Ind.  419,  2  N.  E.  808; 
liorthem  Bank  v.  Buford,  1  Duv.  335;  State 
v.  De  Oraff,  113  N.  C.  688,  18  S.  E.  507, 

The  fact  that  the  special  judge,  who  heard 
the  case  below,  never  took  the  oath  required 
by  9  5  of  art.  4  of  the  Constitution  of  the 
state,  is  reversible  error. 

State  v.  Burnett,  47  W.  Va.  736,  35  S.  E 
983. 


II.  Generally. 

Upon  an  objection  to  the  testimony  of  a  wit- 
ness upon  the  ground  that  he  is  not  an  expert. 
It  Is  error  for  the  court  to  charge  that  it  is  for 
the  jury  to  say  how  much  the  expert  knows 
about  the  subject,  and  thereupon  to  admit  the 
testimony ;  whether  one  oOTered  as  an  expert  Is 
qualified  to  speak  as  such  is  a  fact  to  be  deter- 
mined by  the  court  at  the  trial  preliminary  to 
his  testifying  as  such ;  it  cannot  be  referred  to 
the  jury.  Fairbank  v.  Hugbson  (1881)  58  Cal. 
814. 

And  it  is  owing  to  this  fact  that  the  question 
of  the  qualifications  of  an  expert  witness  is  a 
matter  in  the  discretion  of  the  trial  court  (like 
the  similar  question  of  competency  of  specimens 
of  handwrithig  offered  as  standards  for  compari- 
son) that  there  is  a  dearth  of  anything  like 
practical  rules  as  to  the  competency  of  experts 
for  comparison  of  handwriting. 

So  it  was  said  in  Forgey  v.  First  Nat  Bank 
(1879)  66  Ind.  123  :  "We  find  no  test  laid  down 
by  which  we  can  determine  with  mathematical 
precision  just  how  much  experience  a  witness 
must  have  had,  how  expert,  in  short,  he  must 
be,  to  render  him  competent  to  testify  as  an  ex- 
pert." 

And  there  is  no  rule  of  law  fixing  the  pre- 
cise amouut  of  experience,  or  degree  of  skill, 
necessary  to  constitute  an  expert,  but  that  is  all 
open  to  inquiry  and  proof  at  the  trial.  Com.  v. 
Williams  (1870)  105  Mass.  62. 

In  Michigan  the  supreme  court  has  held  that 
"anyone  who  has  had  the  proper  facilities,  and 
who  can  swear  to  a  knowledge  of  the  handwrit- 
ing in  question,  has  always  been  admitted.  .  .  . 
It  Is  a  matter  of  common  experience  that  all  per- 
sons who  can  write  at  all  can  attain  some  famil- 
iarity with  the  handwriting  of  others,  and  we 
find  no  test  which  would  be  at  all  practicable 
except  that  of  leaving  their  skill  and  capacity  to 
be  determined  by  the  jury  who  hear  them  exam- 
ined."    Vinton  v.  Peck  (1866)  14  Mich.  287. 

The  Pennsylvania  act  of  May  15,  1895,  how- 
ever, attempts  to  lay  down  a  practical  rule. 
This  statute  (P.  L.  09,  f  1)  admits  the  opin- 
ion "of  those  who  have  had  especial  experience 
with,  or  who  have  pursued  special  studies  re- 
lating to,  documents,  handwriting,  and  altera- 
tions thereof,   who  are  herein  called  experts.** 

In  Tennessee  an  expert  In  handwriting  must, 
i^  order  to  give  his  opinion  as  such,  have  some 
special,  as  well  as  practical,  acquaintance  with 
03L.R.  A. 


the  immediate  line  of  Inquiry.  Powers  v.  Mc 
Kenzie  (1891)  90  Tenn.  167,  16  S.  W.  569. 

So  '*the  rule  is  that  mere  opportunity  offered 
for  observation  will  not  constitute  one  an  ex- 
pert, or  render  his  mere  opinion  admissible  as 
evidence;  he  must  have  been  educated  in  the 
business  about  which  he  testifies,  or  it  must  be 
first  shown  that  he  has  acquired  actual  Skill  and 
scientific  knowledge  upon  the  subject"  Oold- 
stein  V.  Black  (1875)  50  Cal.  462. 

But  "it  is  enough  that  he  has  been  engaged  in 
some  business  which  calls  for  frequent  compari- 
sons, and  that  he  has  in  fact  been  In  the  habit 
for  a  length  of  time  of  making  sach  compari- 
sons." Ort  V.  Fowler,  31  Kan.  478»  47  Am. 
Rep.  601,  2  Pac  580. 

There  are  various  grades  ol  experts,  and,  hi 
North  Carolina,  the  highest  degree  of  skill  is 
not  necessary.  So  a  witness  who  has  been  hi 
business  as  a  clerk  and  storekeeper  for  a  con- 
siderable time,  had  been  clerk  of  the  court 
and  sheriff  of  the  county,  and  had  been 
frequently  called  to  examine  signatures^  and, 
from  his  means  of  observation,  could  form  an 
opinion  satisfactory  to  himself  as  to  whether 
two  pieces  of  writing  were  by  the  same  person, 
was  qualified  as  an  expert.  Yates  y.  Yates 
(1877)  76  N.  C.  142. 

But  a  witness  who  had  been  In  the  habit  of 
observing  the  handwritings  of  persons  generally, 
but  had  not  been  engaged  in  any  business  which 
directed  his  attention  particularly  that  way, 
was  not  competent  as  to  his  opinion  whether  a 
seal  or  scroll  on  an  instrument  was  made  be- 
tore  or  after  the  signature.  Otey  v.  Hoyt 
(1856)  48  N.  C.  (3  Jones  L.)  407. 

A  witness,  offered  to  prove  that  a  disputed 
signature  and  another  were  not  written  with  the 
same  ink,  and  shown  to  have  been  a  writing 
master  and  bookkeeper  of  considerable  experi- 
ence, should  not  be  rejected  because  It  is  not 
shown  that  tie  was  an  expert  in  regard  to  color 
of  inks;  any  experience  in  using  pen  and  ink 
would  qualify  a  person  of  ordinary  capacity  to 
form  an  admissible  opinion  concerning  such 
identity  In  color,  although  it  might  be  of  very 
small  weight  in  doubtful  circumstances;  and  It 
stands  upon  the  same  foothig  with  other  hi- 
qniries  concerning  handwriting.  Vinton  v. 
Peck  (1866)  14  Mich.  287. 

A  witness  who  declared  that  he  was  an  ex- 
pert in  handwriting  by  having  written  a  great 
deal,  and  by  having  seen  and  read  a  great  deal 
of  writing,  was  held  not  to  be  competent  as  an 
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Messrs.  F.  M.  Beynoldfl  and  F.  6. 
Beynoldfl,  for  defendant  in  error: 

When  the  genuineness  of  the  signature  to 
a  paper  writing  is  denied  it  is  not  compe- 
tent for  either  party  to  the  ccmtroversy  to 
give  in  evidence  to  the  jury  other  signatures 
of  the  same  party,  which  are  admitted  to 
be  genuine,  in  order  that  the  jury,  by  com- 
paring the  one  with  the  other,  may  deter- 
mine whether  the  disputed  signature  is  gen- 
uine or  not. 

State  V.  Kaontz,  31  W.  Va.  127,  5  S.  E. 
328;  Clay  v.  Robinson,  7  W.  Va.  348;  Clay 
V.  Alderson,  10  W.  Va.  49;  Rowt  v.  Kile,  1 
Leigh,  216;  Doe  ex  dem.  Mudd  y.  Buoker- 
more,  6  Ad.  &  El.  730;  Tome  r.  Parkers- 
burg  Branch  R,  Oo.  39  Md.  36,  17  Am.  Rep. 
640;  8trothcr  v.  Lucas,  6  Pet.  763,  8  L.  ed. 


673;  8  Enc.  PI.  k  Pr.  744;  Whitalcer  v. 
Parker,  42  Iowa,  686;  Borland  v.  Walrath, 

33  Iowa,  130;  Rogers,  Expert  Testimony,  2d 
ed.  pp.  468  et  seq.,  §  202. 

Testimony  as  to  handwriting  ifl  especially 
open  to  criticism. 

Sarveni  v.  Hesdra,  6  Redf.  47;  Mutual 
Ben.  L.  Ins.  Co.  v.  Broum,  30  N.  J.  Eq.  193 ; 
Cowa/n  V.  Beall,  1  MacArth.  270;  Re  Foster, 

34  Mich.  21;  Best,  Ev.  §  247;  Trwi}is  v. 
Brou:n,  43  Pa.  9,  82  Am.  Dec.  640;  Maoom- 
ber  y.  Boott,  10  Kan.  339. 

The  genuineness  of  a  writing  to  be  used 
as  a  standard  of  oomparison  "must  he 
shown  beyond  doubt." 

Martin  v.  Maguire,  7  Gray,  177 ;  Baker  y. 
Haines,  6  Whart.  291,  36  Am.  Dec.  224; 
Depue  y.  Place,  7  Pa.  429;  Hyde  v.  Wool- 


expert.     Chester  y.  State  (1887)  23  Tex.  App. 
677,  5  S.  W.  125. 

So  In  a  prosecution  for  forgery  a  witness  who 
testified  that  he  had  been  a  bookkeeper  for  many 
years,  and  had  seen  many  different  kinds  of 
handwriting,  bat  did  not  know  that  he  had  ever 
seen  a  forged  paper,  and  that  he  had  no  skill  or 
experience  in  comparing  forged  writings  with 
genuine  ones,  was  incompetent  as  an  expert. 
CurUs  v.  SUte  (1897)  118  Ala.  126,  24  So.  111. 

Bat  testimony  of  a  witness  that  he  had  been 
a  student  of  penmanship  for  about  thirty  years ; 
that  he  had  giyen  special  attention  to  the  study 
of  comparison  of  signatures;  had  attended  a 
business  college,  and  had  taught  penmanship 
during  all  these  years;  was  familiar  with  all 
the  different  systems  of  penmanship,  and  had 
been  frequently  called  upon  to  compare  signa- 
tures for  the  purpose  of  determining  whether 
they  were  genuine  or  not, — was  a  sufficient 
foandatlon  t(S  permit  him  to  giye  his  opinion  as 
an  expert.  Heffeman  y.  O'Neill  (1901;  Neb.) 
96  N.  W.  244. 

And  a  witness  who  testified  that  he  had  had 
experience  In  his  own  business  in  the  compari- 
son of  handwriting  for  about  seven  years ;  that 
bis  business  was  principally  the  comparison  of 
signatures,  but  that  during  the  last  four  years 
he  had  done  this  very  Infrequently ;  and  that  he 
did  not  consider  himself  such  an  expert  as  some 
others  in  the  comparison  of  handwriting, — was 
qualified  as  an  expert.  Com.  v.  Williams  (1870) 
105  Mass.  62. 

And  evidence  of  a  witness  that  he  had  seen 
the  person  whose  signature  was  disputed  write 
once,  and  that  for  twenty  years  he  had  been 
accustomed  to  compare  manuscript  writings, 
handwriting,  and  penmanship,  was  sufficient  to 
warrant  the  reception  of  his  opinion  after  com- 
parison, in  the  absence  of  anything  to  cast  doubt 
upon  his  qualifications.  Com.  v.  Nefus  (1888) 
136  Mass.  538. 

A  witness  who  had  practised  law  for  forty 
years,  having  had  the  same  experience  as 
lawyers  ordinarily  have  in  the  examination  and 
comparison  of  handwriting,  had  been  engaged  in 
on«%  or  two  cases  which  led  him  particularly  to 
examine  and  compare  handwritings,  but  did  not 
claim  to  be  able  to  give  an  opinion  on  which  any 
greai  reliance  could  be  placed,  was  not  qualified 
to  testify  as  an  expert  as  to  his  opinion  whether 
-different  entries  on  a  book  were  written  with 
the  same  pen  and  hik  and  at  the  same  time.  Bl- 
lingwood  v..  Bragg  (1872)  62  N.  H.  488. 
^3  L.  R.  A. 


But  an  attorney  who  called  himself  something 
of  a  Judge  of  handwriting,  had  had  occasion  to 
examine  handwriting  with  a  view  to  compari- 
son, and  had  been  called  as  a  witness  in  regard 
to  handwritings  many  times,  who  thought  he 
could  distinguish  handwriting  pretty  well,  had 
never  made  a  business  of  criticising  handwrit- 
ing, but  had  been  accustomed  fo  do  it;  and  a 
witness  who  testified  that  he  had  been  accus- 
tomed to  examine  writings  and  signatures  in 
the  performance  of  his  duties  as  county  clerk, — 
were  competent  as  experts^  State  v.  Phalr 
(1875)  48  Vt.  366. 

A  witness  offered  as  an  expert,  having  **no 
greater  facilities  or  opportunities  for  acquiring 
a  Imowledge  of  handwriting  or  becoming  skilful 
in  detecting  forgeries  or  discovering  resem- 
blances than  are  enjoyed  by  those  engaged  in 
any  commercial  business,"  was  rejected.  Ellis 
V.  People  (1861)  21  How.  Fr.  356. 

But  a  witness  offered  as  an  expert  for  com- 
parison, whose  business  was  that  of  a  merchant 
and  dealer  in  commercial,  paper,  and  whose  tes- 
timony showed  that  he  considered  himself  an 
expert,  was  sufflcjentiy  qualified.  Bdmonston 
V.  Henry  (1891)  45  Mo.  App.  346. 

One  called  as  an  expert  for  the  purpose  of 
comparison  of  handwriting,  who  testified  that 
his  occupation  was  photographing,  in  which  he 
had  been  engaged  for  many  years ;  that  previous 
to  that  time  he  had  been  a  teacher  of  the 
branches  usually  taught  in  a  select  school,  and 
as  a  teacher  had  attended  to  handwriting ;  that 
he  had  given  attention  to  a  comparison  of  fine 
and  coarse  lines,  and  to  an  examination  of  col- 
ors ;  that  he  had  been  unable  to  photograph  the 
paper  exhibited,  but  had  examined  it  with  a  mag- 
nifying glass, — ^was  decided  not  to  be  qualified 
to  testify  as  an  expert  merely  from  a  comparison 
of  the  handwriting,,  but  was  allowed  to  testify 
as  to  his  opinion  whether  certain  words  were 
written  before  or  after  the  paper  was  folded, 
and  to  state  his  opinion  as  to  the  inks  used  up- 
on it.     Bacon  v.  Williams  C1859)  13  Gray,  525. 

And  a  witness  who  testified  that  he  was  ac- 
customed to  examine  handwriting  In  connection 
with  his  business  as  a  photographer,  with  a 
view  to  detecting  counterfeits  and  forgeries,  and 
that  his  opinion  concerning  the  disputed  signa- 
ture was  founded  partly  upon  the  photographic 
copies  introduced  in  evidence  which  he  himself 
had  made,  was  competent  to  testify  as  an  ex- 
pert. Marcy  v.  Barnes  (1860)  16  Gray,  161,  77 
I  Am,  Dec.  405. 
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folk,  1  Iowa,  160;  Shannon  ▼.  Fo9,  1  Cranch, 
C.  C.  133,  Fed.  Cas.  No.  12,706;  Springer  v. 
Hall,  83  Mo.  6^3,  53  Am.  Rep.  598;  Tome 
▼.  Parkcrahurg  Branch  R.  bo.  39  Md.  36,  17 
Am.  Rep.  540. 

The  witness  did  not  qualify  as  an  expert. 

on  V.  Foicler,  31  Kan.  478,  47  Am.  Rep. 
501,  2  Pac.  580;  State  v.  Tompkins,  71  Mo. 
616;  15  Am.  &  Eng.  Enc.  J^w,  2d  ed.  p. 
278;  Tra/vis  v.  Broton,  43  Pa.  9,  82  Am. 
Dec.  544. 

Even  if  it  was  error  to  admit  pleas,  the 
error  is  harmless  when  no  evidence  was  in- 
troduced under  either  of  them. 

2  Enc.  Pi.  &  Pr.  547;  Rinehart  ▼.  Niles, 
3  Ind.  App.  553,  30  N.  E.  1 ;  Ogden  y.  Kel- 
sey,  4  Ind.  App.  299,  30  N.  E.  922;  Peeler 
V.  Lathrop,  1  C.  C.  A.  93,  2  U.  S.  App.  40, 


48  Fed.  780;  Ladd  ▼.  Smith  (Ala.)  10  So. 
836;  Amos  v.  Stockert,  47  W.  Va.  110,  34 
».  E.  821. 

BimanoB,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  debt,  tried  before  a 
special  judge,  on  a  negotiable  note,  in  the 
circuit  court  of  Mineral  county,  brought  by 
M.  C.  Totten  against  Sandford  Whip,  re- 
sulting in  a  verdict  and  judgment  for  the 
defendant,  frcmi  which  he  has  sued  out  a 
writ  of  error. 

The  defendant  pleaded  nU  debet,  and  filed 
a  plea  (No.  3)  saying  that  ''he  did  not  make 
or  sign  the  note  sued  on,"  which  was  veri- 
fied by  affidavit.  The  defendant  also  filed 
two  special  pleas  (Noe.  2  and  4),  to  the  ef- 


An  examination  of  a  witness  to  handwriting, 
whose  duty  it  was  to  pass  and  act  upon  the  sig- 
nature of  the  person  whose  handwriting  was  In 
dispute,  as  to  how  often  he  had  to  perform  this 
duty,  was  material  to  show  the  means  and  ex- 
tent of  the  knowledge  of  the  witness  upon  which 
his  opinion  as  an  expert  was  based.  Bank  of 
Commonwealtlr  V.  Mudgett  (1871)  44  N.  Y.  614. 

There  is  no  distinction  as  to  competence  to  be 
made  between  expert  wltnesBes  who  have  seen 
the  person  write  whose  signature  is  In  dispute, 
and  those  who  have  not.  Hadcock  v.  O'Roarke 
(1889)  25  N.  Y.  S.  K.  55,  6  N.  Y.  Supp.  549. 

To  the  same  effect  is  Duraell  v.  Bowden 
(1887)  6  Utah,  216,  14  Pac.  334. 

III.  Neoetaity  of  profetaional  knowledge. 
• 

On  an  indictment  for  obtaining  money  by 
false  pretenses,  where  the  solicitor  for  the  pros- 
ecntlon  was  called  as  an  expert  for  comparison 
of  the  handwriting  in  dispute  with  the  admitted 
handwriting  of  the  (defendant,  and  it  was  ob- 
jected that  the  solicitor  wss  not  an  expert, 'since 
he  bad  never  before  given  ej^idence  as  to  hand- 
writing, and  had  obtained  bis  knowledge  of 
handwriting  apart  from  his  professional  work, 
it  was  said  by  Lord  Russell  that  the  witness  who 
is  called  npon  to  give  evidence  founded  upon  a 
comparison  of  handwritings  must  bepeHttw^but 
it  could  not  be  said  that  he  must  have  become 
pci-ituB  in  the  way  of  his  business,  or  In  any  def- 
inite way.  The  question  is.  Is  he  skilled?  And 
if  he  is  not  skilled  tbe  judge  will  tell  the  Jury 
to  disregard  his  evidence.  Queen  v.  Sllverlock 
[1894]  2  Q.  B.  766,  63  L.  J.  Mag.  Cas.  N.  S.  233, 
10  Reports,  431,  72  L.  T.  N.  S.  298.  43  Week. 
Rep.  14,  18  Cox  C.  C.  104,  58  J.  P.  788. 

A  witness  called  for  the  purpose  of  compari- 
son of  handwriting,  who  testified  that  he  was  not 
an  expert  in  the  business  of  comparing  hand- 
writing; tliat  he  had  never  made  it  a  business 
to  compare  or  detect  forged  writings;  that  he 
had  been  a  clerk  in  a  store,  editor  of  a  news- 
paper, and  a  lawyer;  that  he  believed  that  he 
had  some  skill  in  comparing  handwritings ;  that 
he  had  during  his  life  had  occasion  to  examine 
a  good  deal  of  writing,  but  did  not  pretend  to 
any  more  skill  than  business  men,  but  th<)nght 
he  was  as  good  a  Judge  as  business  men  gener- 
ally ;  and  tuiother  witness  who  testified  that  he 
was  a  merchant,  but  had  had  occasion  to  exam- 
ine bank  paper  to  detect  counterfeits,  possessed 
some  knowledge  of  handwriting,  but  did  not 
63  L.  R.  A. 


claim  to  be  an  expert,  and  had  only  the  or- 
dinary knowledge  of  a  pcrscm  in  his  business. 
and  of  his  age,  and  that  he  was  in  the  habit  of 
examining  and  handling  bank  bllla, — were  per- 
mitted to  testify  as  experts;  and  it  wss  held 
thai  the  ruling  was  not  error  that  a  witness  of 
a  particular  calling  was  not  required  as  sn  ex- 
pert, but  tiiat  his  admissibility  depended  on  hU 
means  of  knowledge  as  a  business  man,  and  his 
intelligence ;  and  the  fact  that  a  witness  did  not 
claim  to  be  an  expert,  nor  to  be  superior  to 
others  In  Judgment,  was  not  to  be  considered. 
The  court  said :  *'It  is  true  that  persons  giv- 
ing evidence  on  a  matter  pertaining  to  their  par- 
ticular science,  trade,  or  art  come  more  strictly 
and  technically  ander  the  term  'experts,'  but  we 
cannot  consent  to  the  proposition  that  no  others 
come  within  it,  and  are  allowed  to  be  witnesses.. 
In  any  case.  It  may  very  probably  be  true  that 
none  are  to  be  taken  as  experts  on  matters  per- 
taining to  a  particular  calling,  aVt.  or  science, 
but  those  who  are  or  have  been  practised  In  such 
art  or  science.  But  there  are  many  subjects  of 
Inquiry  which  do  not  belong  to  a  particular  art, 
etc.,  but  on  which  a  greater  or  less  degree  of 
knowledge  is  common  to  many  men  in  different 
callings."  Hyde  v.  Woolfolk  (1856)  1  Iowa, 
159. 

A  witness  who  shows  that  he  has  been  for  a 
length  of  time  engaged  in  a  business  which  ne- 
cessitates the  comparison  of  signatures,  and 
that  he  has  in  fact  been  in  the  habit  of  making 
8uch  comparisons,  is  qualified  as  an  expert  for 
comparison  of  handwritings;  it  is  not  neces- 
sary, to  make  a  man  an  expert  and  qualified  to 
testify  as  to  comparison  of  handwritings,  that 
he  should  have  made  such  comparisons  a  single 
specialty ;  it  is  enough  that  he  has  been  enga£^ 
in  some  business  which  calls  for  frequent  com- 
parisons, and  that  he  has  In  fact  been  In  the 
habit  for  a  length  of  time  of  making  such  com- 
parisons. Ort  V.  Fowler  (1884)  31  Kan.  47$. 
47  Am.  Rep.  601,  2  Pac.  580. 

In  South  Carolina  comparison  by  witnesses 
who  are  not  professed  experts,  one  of  them  be- 
ing merely  a  bookkeeper  In  a  bank,  and  the 
other  a  notary  public,  is  competent,  the  value 
of  the  comparison  depending  in  each  case  upon 
the  Intelligence,  skill,  and  experience  of  the  wit- 
ness in  such  matters.  Benedict  v.  Flanigaa 
(1882)  18  8.  C.  506,  44  Am.  Rep.  583. 

When  handwriting  Is  the  subject  of  con- 
troversy In  Judicial  proceedings.  Witnesses  who. 
by   study,   occupation,  and  habit  have  become 
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feet  that  a  person  unkno\\Ti  to  Whip,  pre- 
tending to  be  a  dealer  in  land  and  a  pur- 
-chaser  of  farms,  came  to  W^hip's  house,  and 
falsely  represented  that  he  wished  to  buy 
Whip^  farm,  and.  with  intent  to  defraud,  so 
incrratiated  himself  into  the  confidence  of 
Whip  that  he  agreed  to  sell  his  farm,  and 
to  close  the  bargain  in  two  weeks;  that 
said  unknown  person  suggosted  that,  in  case 
he  should  not  be  able  to  meet  Whip  within 
that  time,  it  would  be  necessary  that  he 
should  have  Whip's  post  office  address,  and 
requested  him  to  mdke  a  memorandum  of  it, 
and  presented  to  Whip  what  be  supposed  to 
be  a  o(»nmon  note  or  memorandum  bo<^, 
and  on  the  faith  that  what  he  was  about  to 
write  was  only  such  postoffioe  address,  and 
without  intention  to  make  any  such  note  as 


that  sued  upon,  he  (Whip)  did  sign  a  paper 
of  the  character  represented — a,  mere  memo- 
randum of  his  postoffioe  address,  and  not  as 
a  note — and  that  said  unknown  person 
fraudulently  covered  up  the  note  and  con- 
cealed its  contents  so  that  he  (Whip)  did 
not  and  could  not  know  that  he  was  signing 
a  note,  and  that  thus  his  signature  to  the 
note,  if  it  was  his  signature,  was  obtained, 
and  therefore  he  did  not  knowingly  make  t)ie 
note,  and  that  he  was  tricked  into  making 
it;  and  that  the  note  was  without  considera- 
tion. The  defendant  filed  plea  No.  4,  to  the 
same  effect;  averring  the  note,  under  the 
facts  of  fraud  and  false  pretense,  to  be  a 
forgery,  and  that  the  plaintiff  was  not  a 
purchaser  of  the  note  or  value  before  matur- 
ity. 


skilful  In  marking  and  dlstlnguishlns  the  char- 
acteristics of  handwritlncr,  are  allowed  to  com- 
pare that  in  question  with  other  writings  which 
are  admitted  or  proved  to  be  written  by  the 
person  whose  signature  is  in  dispute,  and  to 
give  opinions  formed  from  such  comparisons; 
and  they  are  not  the  less  experts  because  they  do 
not  profess  to  know  the  precise  meaning  of  the 
word  "expert,**  or  because  they  had  not  been 
In  sltuationB  where  their  dnty  required  them  to 
distinguish  between  genuine  and  counterfeit 
handwriting.  Sweetser  v.  Lowell  (1851)  88  Me. 
446.  In  this  case  the  court  adopted  the  defini- 
tion of  "expert"  found  in  Webster's  dictionary : 
**Properly  experienced;  taught  by  use,  practice, 
and  ezperie'hce;  hence,  skilful  and  instructed; 
having  familiar  knowledge  of." 

A  witness  whose  business  for  fifteen  years 
had  often  required  him  to  examine  handwritings 
of  many  different  people,  and  who  had  often 
made  comparisons  between  handwritings  to  find 
out  whether  the  handwriting  was  that  of  a  cer- 
tain person.  Is  qualified  to  testify  as  an  expert, 
although  he  says  that  he  is  not  an  expert  In 
Judging  handwriting  in  the  sense  of  making  it 
his  businesa  It  is  not  necessary  that  a  wit- 
ness, in  order  to  give  his  opinion  on  the  compari- 
son of  handwritings,  should  claim  to  be  an  ex- 
pert, or  that  he  should  possess  the  highest  skill 
In  detecting  the  differences  or  similarities  In  the 
use  of  the  pen.  Chrlstman  v.  Pearson  (1897) 
100  Iowa,  634,  69  N.  W.  1055. 

But  fn  Lodge  v.  Phlpher  (1824)  11  Serg.  ft 
B.  433,  It  was  held  that  a  witness  who  had  been 
a  man  of  business  and  for  many  years  president 
of  an  Insurance  company,  who,  though  much 
conversant  with  writings,  had  never  been  em- 
ployed In  the  business  of  detecting  forgeries, 
was  Improperly  allowed  to  testify  as  an  expert. 

IV.  DUclaimer  of  ^eing  an  empert. 

The  weight  of  authority  seems  to  be  to  the  ef- 
fect that  the  fact  that  a  witness  does  not  claim 
to  be  an  expert  does  not  affect  his  competence 
as  such,  if  he  is  otherwise  qualified.  To  this 
effect  are  the  cases  of  Sweetser  v.  Lowell  (1861) 
33  Me.  446;  Hyde  v.  Woolfolk  (1856)  1  Iowa, 
159;  Chrlstman  v.  Pearson  (1897)  100  Iowa, 
6H4,  69  N.  W.  1055:  Com.  v.  Williams  (1870) 
laj  Mass.  62 ;  and  Towkb  v.  Whip. 

But  it  has  been  held  that  a  witness  who  tes- 
tified that  he  did  not  profess  to  be,  nor  consider 
himself,  an  expert,  and  whose  avocation  in  life 
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did  not  qualify  him  In  that  regard,  was  improp- 
erly allowed  to  stste  his  opinion  as  to  the  genu- 
ineness of  a  disputed  signature  from  compar- 
ison. State  V.  Tompkins  (1880)  71  Mo.  613. 
Following  Wagner  v.  Jacoby,  26  Mo.  630,  which 
decided  that  witnesses  who  had  no  previous 
knowledge  of  a  handwriting  alleged  to  have  been 
altered,  and  did  not  profess  to  have  any  superior 
skill  in  such  matters,  should  not  be  allowed  to 
give  their  opinion  as  to  the  alteration,  since  the 
jury  were  as  competent  as  they  were  to  draw 
proper  conclusions  from  the  appearance  of  the 
Instrument 

V.  Bank  officer  a. 

Bank  tellers  and  officers  and  others  whose 
daily  business  and  duties  compel  them  to  scru- 
tinize and  examine  writings  are  always  allowed 
to  testify  as  experts  respecting  handwriting, 
and  they  may  aid  the  Jury  In  the  comparison  in 
a  proper  case.  People  v.  Flechter  (1809)  44 
App.  Dlv.  199,  60  N.  Y.  Supp.  777.  Of  this 
class  of  cases  Is  Towmt  v.  Whip. 

So  an  expert  accountant  who  testified  that  he 
had  been  bookkeeper  and  teller  in  a  bank,  that 
he  had  made  handwriting  and  signatures  a 
scientific  study,  and  had  been  called  as  an  ex- 
pert witness  many  times,  but  had  never  seen  the 
person  write  whose  signature  was  in  dispute, 
was  competent  to  testify  by  comparison.  Ilad- 
cock  V.  O'Rourke  (1889)  25  N.  Y.  B.  R.  55,  6 
N.  Y.  Supp.  549. 

Tellers  in-  banking  houses  having  four  years' 
and  two  years*  experience  In  such  position, 
where  they  were  daily  passing  upon  the  genu- 
ineness of  signatures  and  paying  hundreds  of 
checks,  who  thought  themselves  experts,  were 
competent  to  testify  as  experts  by  comparison. 
Speiden  v.  State  (1877)  8  Tex.  App.  156,  30  Am. 
Rep.  126. 

So  of  one  who  testified  that  he  had  been  In 
banks  for  six  years,  that  part  of  his  business 
was  the  study  of  signatures,  that  he  was  ac- 
customed to  compare  the  bodies  of  notes  and 
checks,  bat  only  for  the  purpose  of  enabling  him 
to  judge  as  to  the  genuineness  of  the  signatures. 
Com.  V.  Williams  (1870)  105  Mass.  62. 

There  was  no  error  In  admitting  as  an  expert 
a  witness  who  testified  that  he  had  been  for  two 
years  the  Individual  bookkeeper  at  a  national 
bank,  that  as  such  he  was  dally  required  to  ex- 
amine handwriting,  and  that  he  would  know 
In  a  minute  whether  a  check  was  all  rl^t  or 
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Objection  is  made  to  pies  8  on  the  (ground 
that  it  does  not  deny  the  fact  that  the  sig- 
nature to  the  note  is  the  signature  of  Whip. 
This  point  is  not  tenable.  The  plea  says 
that  Whip  did  not  ''make  or  sign"  the  note. 
If  he  did  not  make  or  sign  it,  it  is  not  his 
note,  for  then  he  neither  made  it  himself, 
nor  authorized  another.  Section  40,  chap. 
125,  Code,  only  requires  that,  where  a  plead- 
ing alleges  that  a  person  "made"  a  writing, 
the  affidavit  shall  deny  the  making.  The 
affidavit  is  as  broad  and  definite  as  the  stat- 
ute demands.  This  plea  was  not  necessary, 
but  is  good  in  itself,  and  operates  also  as 
an  affidavit  to  accompany  the  plea  of  nil 
debet,  which  at  common  law  puts  the  execu- 
tion of  the  note  in  issue;  and  the  effect  of 
that  plea  remains  such  yet,  with  the  quali- 


ficatioQ  that  said  affidavit  must  be  filed  with 
plea. 

The  vital  question  in  this  ease  is.  Did 
Whip  make  the  note?  He  denied  doing  so, 
by  pleas  1  and  3.  On  the  trial  the  plaintiff 
offered  a  witness  as  an  expert,  and  proposed 
that  he  inspect  Whip's  signature  to  the  af- 
fidavits of  the  four  pleas  filed  by  him,  and 
the  signature  of  Wl^p  to  the  note  in  suit, 
and  say  whether  the  same  person  made 
them,  and  proposed  to  prove  by  him  that^ 
in  his  opinion,  the  same  person  made  all  the 
signatures;  but  the  evidence  was  rejected. 
In  West  Virginia  it  is  settled  law  that  the 
gentuneness  of  an  instrument  cannot  be 
proved  or  disproved  by  comparison  with 
other  writings.  As  a  general  rule,  compari- 
son of  handwriting  is  not  allowed.    8tat€  v. 


not ;  his  answers  showed  that  his  knowledge  of 
handwriting  was  superior  to  the  knowledge  of 
the  average  Juror,  and  his  testimony  was  com- 
petent. Bradford  v.  People^  22  Colo.  157,  43 
Pac.  1013. 

One  who  managed  a  bank  for  sixteen  years, 
and  had  made  the  signatures  to  paper  a  study 
for  twenty-five  years,  and  considered  himself 
competent  to  judge  of  the  genuineness  of  writ- 
ings; and  one  who  had  been  cashier  of  a  bank 
for  five  years,  and  could  judge  to  his  own  satis- 
faction as  to  the  genuineness  of  paper  by  com- 
parison of  signatures,  but  admitted  that  he 
might  make  a  mistake, — were  qualified  as  ex- 
perts, and  the  weight  of  their  testimony  was 
for  the  jury.  Forgey  v.  First  Nat  Bank  (1879) 
66  Ind.  123. 

But  a  witness  who  had  been  engaged  in  the 
banking  business  about  five  years,  and  was  more 
or  less  experienced  in  handwriting,  although 
his  clerks  did  most  of  his  correspondence,  and 
who  did  not  consider  himself  an  expert  and  had 
never  been  called  upon  to  testify  as  such ;  who 
seldom  had  occasion  In  his  business  to  compare 
handwriting,  but  thought  that  he  could  tell  by 
comparing  two  writings  whether  they  were  writ- 
ten by  the  same  person,  was  not  an  expert. 
Heacock  v.  State  (1882)  13  Tex.  App.  87. 

VI.  Public  officers. 

More  proof  of  experience  is  required  In  the 
case  of  persons  who  have  merely  held  public  of- 
fices of  trust  such  as  clerks  or  treasurers. 

A  witness  who  testified  that  he  was  the  county 
clerk,  and  that  he  had  been  employed  in  the 
clerk's  office  for  nearly  twenty-five  years,  during 
which  time  it  had  been  his  duty  to  compare  the 
signatures  of  officials  for  certification  with  the 
genuine  signatures  in  the  office,  and  that  the  sig- 
natures certified  amounted  to  about  3,000  in  a 
year,  but  that  he  did  not  compare  all  of  them, 
was  erroneously  excluded  from  testifying  as  an 
expert  on  the  ground  that,  to  qualify  as  an  ex- 
pert, it  must  be  shown  that  he  had  made  a  spe- 
cial study  of  chirography.  It  was  impossible  to 
conceive  that  the  witness  did  not  by  a  long 
course  of  practice  In  comparing  signatures  and 
determining  their  genuineness  acquire  a  special 
skill  upon  that  subject  not  possessed  by  others, 
and  it  was  upon  this  ground  that  officers  of 
banks  who  have  acquired  their  experience  and 
skill  in  the  practice  of  comparing  signatures  to 
checks,  drafts,  and  notes  passing  through  the 
banks  with  signatures  known  to  be  genuine  were 
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admitted  to  testify  as  experts;  and  al- 
though mere  observation,  without  either  study 
or  practice.  Is  not  sufficient  to  qualify 
one  as  an  expert,  one  may  be  so  qoall- 
fled  by  study  without  practice,  or  prae- 
tlce  without  study.  Wheeler  &  W.  Mfg.  Co.  v. 
Buckhout  (1897)  60  N.  J.  L.  102,  36  Aa  772. 

8o  one  who  swore  that  he  had  been  register  of 
deeds  for  ten  years  and  engaged  In  business  for 
forty  years,  that  he  was  in  the  habit  of  com- 
paring signatures  to  writing,  and  ceuld  give  an 
opinion  satisfactory  to  himself  in  regard  to 
them;  and  one  who  testified  that  he  had  been 
register  of  deeds  for  two  years  and  a  clerk  in  a 
store  and  merchant  for  fifteen  yeara  that  he  had 
frequent  occasion  to  examine  add  compare 
handwritings,  and  that  he  could,  by  comparing 
two  signatures,  tell  whether  they  were  made  by 
the  same  person, — ^were  qualified  as  experta 
Kornegay  v.  Komegay  (1885)  117  N.  C  242, 
28  8.  B.  267. 

A  witness  who  was  shown  to  have  been  county 
and  district  clerk  for  twelve  years,  to  have  had 
great  experience  in  handwriting,  and  to  have 
frequently  testified  In  court  as  to  the  Identity 
of  handwriting;  and  a  witness  who  had  been 
president  and  cashier  of  a  bank  for  a  number 
of  years,  as  such  had  become  conversant  with 
handwriting,  and  had  frequent  occasion  to  test 
the  identity  and  genuineness  of  handwriting  bjr 
comparison, — were  competent  as  experta  since 
ordinarily  bankers,  bank  cashiers,  and  clerks  of 
court  are  competent  to  testify  on  questions  of 
handwriting.  Bratt  v.  State  (1887)  38  Tex. 
Crim.  Rep.  121,  41  S.  W.  622. 

One  who  had  been  a  bookkeeper  for  many 
years,  was  secretary  and  treasurer  of  a  city,  and 
whose  duty  it  was  to  compare  handwritings  to 
see  which  were  genuine,  and  to  examine  checks 
and  drafts,  and  who  had  been  in  the  business 
fifteen  years,  and  thought  he  had  had  such  ex- 
perience that  he  could  tell  a  genuine  paper  from 
a  forgery,  was  properly  admitted  to  testify  as 
an  expert ;  and  one  who  had  been  for  four  or  five 
years  register  of  deeds,  was  frequently  called 
upon  to  prove  signatures  In  the  clerk's  office  of 
dead  men's  names,  had  used  a  magnifying  glass 
to  detect  erasures,  and  had  such  experience  that 
he  could  tell  a  genuine  writing  by  comparison, 
was  qualified  as  an  expert.  State  ▼.  De  Gralf 
(1893)  118  N.  C.  688,  18  8.  B.  607. 

But  In  order  to  qualify  one  to  testify  as  sn 
expert.  It  must  not  only  appear  that  he  has  had 
an  opportunity  to  study  and  acquire  skill  In 
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Koontz,  31  W.  Ya.  127,  5  S.  E.  328.  I  never 
ooiftld  see  the  Boundnesa  of  this  rule,  but  it 
was  well-settled  oommoo  law  in  England 
until  statute  wiped  it  away,  and  generally, 
but  not  everywhere,  prevailed  in  the  United 
States.  It  came  to  this  state  from  Virginia. 
We  have  always  r^arded  this  as  the  Vir- 
ginia rule,  bul^  if  so,  Hanriot  v.  Sherwood, 
82  Va.  1,  has  overruled  it.  But  conoedo 
Budti  to  be  tiie  law  in  West  Virginia^  yet 
has  the  Supreme  Court  said  in  Moore  v. 
United  BtatcH,  91  U.  S.  270,  23  L.  ed.  346: 
"The  general  rule  of  the  common  law  disal- 
lowing a  comparison  of  handwriting  as 
proof  of  signature  has  exceptions  equally  as 
well  settled  as  the  rule  itself.  One  of  these 
exceptions  is  that,  if  a  paper  admitted  to  be 
in  the  handwriting  of  the  party,  or  to  have 


been  subscribed  by  him,  is  in  evidence  for 
some  other  purpose  in  the  cause,  the  signa- 
ture or  paper  in  question  may  be  compared 
with  it  by  the  jury."  The  disputed  paper 
"may  be  compared  with  other  writingjs  by 
such  person  proved  or  admitted  to  be  gen- 
uine, and  already  properly  before  the  court 
for  other  purposes,  either  as  evidence  in  the 
case,  or  as  part  of  the  record.''  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  266.  The  defense 
on  the  trial  stated  that  it  was  not  ad- 
mitted that  the  signatures  to  the  pleas  were 
in  Whip's  handwriting,  but  it  was  not  de- 
nied. And  is  it  not  presumptive,  in  the  case 
of  a  natural  person,  that  a  signature  to  a 
plea  filed  in  ^lurt  by  him  is  his  own,  es- 
pecially as  it  is  certified  to  have  been  sub- 
scribed by  him  before  the  clerk?     And  he 


the  particular  matter,  but  also  that  he  has  done 
BO  ;  and  from  the  statement  of  a  witness  that  he 
has  been  clerk  of  a  court  /or  many  years,  and 
has  had  "a  large  acquaintance  with  handwrit- 
ing," It  cannot  be  inferred  that  he  has  acquired 
skill  In  the  comparison  of  the  signatures,  which 
Is  the  special  learning  required  of  an  expert  wit- 
ness In  regard  to  handwriting.  Buchanan  v. 
Buckler  (1887)  8  Ky.  L.  Rep.  617. 

And  a  witness  who  had  been  a  clerk  In  the 
United  States  district  court  between  three  and 
f^ur  years,  and  had  done  a  good  deal  of  copy- 
ing and  tracing  of  handwriting,  figures,  and  sig- 
natures during  that  time,  but  had  never  before, 
been  called  upon  to  testify  upon  the  similarity 
or  dissimilarity  of  handwritings,  nor  employed 
In  making  such  comparisons,  although  he  had 
sometimes  compared  signatures  of  other  persons 
when  disagreements  as  to  their  genuineness  had 
arisen  In  the  course  of  his  business,  was  not 
shown  to  be  qualified  as  an  expert  Gtoldstein 
V.  Black  (1875)  50  Cal.  462. 

And  upon  evidence  merely  that  a  witness  was 
clerk  of  the  court,  without  any  reference  to  the 
length  of  time  of  such  service,  he  cannot  be  re- 
garded as  qualified  to  testify  as  an  expert  upon 
comparison  of  handwriting.  Winch  v.  Norman' 
(1884)  63  Iowa,  186,  21  N.  W.  511. 

There  is  nothing  in  the  official  employment  of 
a  clerk  In  chancery  or  his  profession  which 
proves  that  he  has  a  higher  degree  of  skill  in 
judging  of  handwriting  than  such  as  is  com- 
mon to  several  large  classes  of  individuals,  so 
as  to  render  him  competent  to  testify  as  an  ex- 
pert. People  V.  Spooner  (1845)  1  Denlo,  343, 
43  Am.  Dec  672. 

Vn.  Bias  of  the  witneM. 

Proof  of  strong  prejudice  on  the  part  of  an 
expert  witness  against  one  of  the  parties  to  an 
action  involving  forgery  by  that  party  may  have 
the  effect  of  rendering  the  witness  absolutely 
Incompetent,  instead  of  merely  affecting'  his 
credibility  and  the  value  of  his  evidence. 

So  an  inspector  in  the  postoflice,  who  had 
been  detailed  by  the  Postoflice  Department  to 
collect  the  facts  of  a  case  of  alleged  criminal 
use  of  the  malls,  had  obtahied  the  testimony, 
and  had  basied  himself  ta  the  beginning  and 
prosecution  of  the  case,  was  rejected  as  an  ex- 
pert to  prove  by  comparison  the  handwriting  of 
the  papers  In  question.  The  court  said  hi  this 
case:  "Where  the  person  called  to  testify  as 
an  expert  is  one  occupying  the  relation  to  the 
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case  which  this  one  does, — saturated  with  bias 
against  the  defendant,  honestly  convinced  of  his 
guilt,  and,  in  the  conscientious  discharge  of  his 
duty,  seeking  to  bring  him  to  punishment, — ^he 
can  afford  the  Jury  no  efficient  aid  in  coming  to 
a  fair  and  impartial  conclusion."  United  States 
V.  Mathlas  (1888)  36  Fed.  892. 

An  apparent  authority  to  the  contrary  is 
found  in  Queen  v.  Silver  lock  [1894]  2  Q.  B.  766. 
63  N.  J.  Mag.  Cas.  N.  8.  283,  10  Reports,  431,  72 
L.  T.  N.  8.  .298,  43  Week.  Rep.  14,  18  Cox  C.  C. 
104,  68  J.  P.  788,  Bupra,  III.,  where  the  solicit- 
or for  the  prosecution  was  admitted  as  an  ex- 
pert to  compare  handwritings  of  the  accused; 
but,  although  he  was  objected  to  as  not  being 
an  expert,  no  objection  seems  to  have  been  made 
on  the  ground  of  bias,  and  so  the  point  was  not, 
as  far  as  is  shown,  considered  by  the  court. 

In  Fitzwalter  Peerage  Case  (1843)  10  Clark 
&  F.  193,  however,  an  inspector  of  franks  was 
rejected  as  an  expert  because  his  knowledge  of 
the  handwriting  was  acquired  for  the  purpose 
of  giving  evidence  upon  it ;  but  a  solicitor  who 
had  become  familiar  with  the  handwriting 
through  the  course  of  his  business  In  connection 
with  the  same  case  was  admitted. 

VIII.  Finality  of  the  decision  of  the  trial  court. 

It  would  seem  that  the  discretion  of  the  court 
in  the  matter  of  the  admission  of  witnesses  as 
experts  in  handwriting  is,  generally  speakhig, 
not  subject  to  review,  except  as  it  is  reviewable 
In  the  similar  matter  of  the  competency  of  speci- 
mens of  handwriting  offered  as  standards  of 
comparison,  treated  in  the  note  to  the  case  of 
GambriU  v.  Schooley,  ante,  427. 

In  Massachusetts  It  has  been  held  that  the 
decision  of  the  trial  court  determining,  in  the 
first  instance  upon  the  evidence  produced,  wheth- 
er the  witness  offered  is  qualified  by  his  peculiar 
skill,  knowledge,  and  experience  to  testify  as  to 
his  opinion  as  an  expert.  Is  not  open  to  revision 
In  another  court.  Marcy  v.  Barnes  (1860)  16 
Gray,  161,  77  Am.  Dec.  405. 

So  In  Com.  v.  Williams  (1870)  105  Mass.  62, 
it  was  held  that  there  was  no  rule  of  law  fixing 
the  precise  amount  of  experience  or  degree  of 
skill  necessary  to  constitute  an  expert,  but  that 
Is  all  open  to  inquiry  and  proof  at  the  trial ;  that 
It  is  only  when  there  appears  some  error  of  law 
by  the  judge  in  determining  the  question  of  ad- 
missibility, or  when  there  is  no  competent  evi- 
dence to  prove  proper  qualification  of  the  wit- 
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profTered  it  as  his,  and  it  would  be  prima  I 
faxiie    his    until    sliown   not   to   be   his.     It 
would  be  different  with  a  paper  not    in  the 
case.     Here    it    was    part    of    the    record.  | 
Could  it  be  questioned  that  the  jury  might  j 
compare  the  note  with  the  pleas?     I  tlunk  > 
not.     But  our  question  is,  Can  an  expert  | 
make  a  comparison  of  these  papers,  and  give 
hir^  opinion  ?     Yes,  he  can,  because,  if  you  i 
once  settle  that  a  jury  can  do  so,  it  is  a  I 
subject   of  expert   evidence.     If  the   papers  I 
are  such  as  to  allo>w  a  comparison,  expert 
evidence  may  be  applied  to  them*.     Vinton  v. 
J'cck,  14  Mich.  287,  is  authority,  not  only  to 
nllow  comparison  with  other  papers  already 
in  the  cause,  but  also  to  show  that  experts 
inny  Ih"  called  to  make  the  comparison,  and 
tliat  it  i^  better  that  the  jury  have  the  aid 
of  experts,  as  few  of  us  are  competent  to  do 
so  with  success.     1  Greenl.  Ev.  §  578a,  thus 


states  the  law :  "Where  other  writmga,  ad- 
mitted to  be  genuine,  are  already  in  tbe 
case,  here  the  comparison  may  be  made  by 
the  jury,  with  or  without  the  aid  of  ex- 
perts." In  Hanriot  v.  Shenoood,  82  Va.  1, 
expert  evidence  to  make  such  ocMnparison  is 
held  proper.  In  tipringer  y.  EaU^  83  Mo. 
(i93,  53  Am.  Rep.  598,  it  is  held  that  such 
expert  evidence  may  be  used  to  compare, 
l^his  case  is  cited  by  the  defense  to  show 
that  comparison  cannot  be  made  with  papers 
made  alter  suit,  but  there  the  defendant 
proposed  to  use  his  signature  to  his  own 
pleadings  to  prove  that  he  did  not  make  the 
note.  Any  amount  of  law  can  be  cited  to 
show  that  experts  may  compare  writings 
and  give  their  opinions.  Rogers,  Expert  Tes- 
timony, 9  133;  State  v.  Thompscny^  Me. 
194,  13  Atl.  892.  Much  ease  law  is  cited  to 
show  that  expert  testimony  is  weak  and  im- 


Dpss.  that  tbe  declidon  of  the  presiding  Judge  Is ' 
reversed  on  exceptions. 

And  It  is  said  In  Com.  v.  Nefus  (1883)  135 
Ma88.  533,  that  the  competency  of  an  expert  de- 
pends very  much  upon  the  discretion  of  the  pre- 
sldiog  Judjce,  and  au  exception  to  his  decision 
will  rarely  be  sustained. 

The  competency  of  expert  witnesses  is  a  ques- 
tioQ  largely  within  the  discretion  of  the  trial 
court,  and  Its  rulings  thereon  will  not  be  re- 
versed unless  clearly  erroneous  as  a  matter  of 
law ;  and  the  rule  was  applied  where  the  qualifi- 
cations of  a  witness  "were  not  extensive." 
Schmuck  V.  Hill  (1901;  Neb.)  96  N.  yf.  158, 
Citing  Missouri  P.  R.  Co.  v.  Fox,  60  Neb.  531, 
83  N.  W.  744,  a  decision  as  to  another  kind  of 
expert. 

In  New  "York  It  must  of  necessity  rest  In  the 
main  with  the  trial  Judge  to  determine  whether 
a  particular  witness  has  the  essential  qualiflcar 
tions,  and  his  decision  will  not  be  held  to  pre- 
sent an  error  of  law  requiring  a  reversal,  unless 
it  is  against  the  evidence  or  plainly  without  sup- 
port in  the  facts  appearing  In  the  case.  People 
V.  Fletcher  (1899)  44  App.  Dlv.  199,  60  N.  T. 
Supp.  777. 

Where  the  line  between  an  expert  and  a  non- 
expert  should  be  drawn  must,  under  the  vary- 
ing conditions  of  cases  and  their  envlronm^it, 
necessarily  be  laid  down  by  the  judess  fori;  and 
the  court  of  appeals  will  not  reverse  on  account 
of  the  Judgment  of  the  lower  court  on  this  point, 
unless  it  is  clear  that  the  lower  court  was  In 
error  in  respect  to  the  qualifications  of  the  wit- 
ness, and  that  this  error  was  Injurioua  Powers 
V.  McKenzie  (1891)  90  Tenn.  167,  16  S.  W.  559. 

In  Texas,  as  a  general  proposition  the  qualifi- 
cation of  the  witness  to  testify  as  an  expert  is 
a  question  for  the  trial  court,  whose  decislcm  Is 
not  generally  reviewable  on  appeal ;  if  it  ap- 
pear that  the  witness  has  any  claim  at  all  to  the 
title  of  expert,  an  appellate  court  will  not  re> 
verse  because  his  experience  is  not  sufficiently 
special.  Bratt  v.  State  (1897)  88  Tex.  Grim. 
Rep.  121,  41  8.  W.  622. 

IX.  Summary, 

There  seems  to  be  no  test  by  which  one  can 
determine  with  mathematical  precision  how 
much  experience  or  knowledge  of  handwriting 
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a  witness  must  have  In  order  to  qualify  as  an 
expert  for  comparison.  Mere  opportunity  for 
observation,  however,  without  actual  applica- 
tion and  study,  is  never  sufficient  for  this  pur- 
pose ;  the  witness  must  have  made  a  special 
study  of  the  subject  of  handwriting,  or  he  must 
have  been  frequently  engaged  in  the  scrutiny 
and  comparison  of  handwritings  as  a  part  of  his 
business  or  in  the  performance  of  his  duties. 
And  there  is  no  distinction,  In  respect  of  quali- 
fication of  an  expert  to  compare  handwriting, 
between  those  who  have  seen  the  person  write 
whose  signature  is  in  dispute  and  thoee  who 
have  not.   (II.) 

The  real  test  being  the  amoimt  of  knowledge 
and  experience  possessed,  it  Is  not  necessary 
that  the  expert  should  be  one  whoee  business  is 
that  of  examining  and  comparing  handwritings, 
or  one,  whose  knowledge  and  experience  have 
been  obtained  In  the  course  of  his  profession  or 
employment.    (III.) 

And  the  fact  that  a  witness  offered  as  an  ex- 
pert does  not  claim  or  consider  himself  to  be 
an  expert  is  not  enough  to  disqualify  him,  al- 
though with  other  facts  it  may  be  evidence  of 
lack  of  experience.   (IX.) 

Paying  tellers  and  other  officers  of  banks  are 
generally  accepted  as  experts  on  handwriting 
without  much  proof  of  knowledge,  and  the  fact 
of  performance  of  tbe  duty  of  such  an  officer  for 
several  years  is  usually  sufficient.  (V.)  But  In 
the  case  of  public  officers  In  the  course  of  whose 
duty  it  Is  necessary,  among  other  things,  to  pass 
upon  the  genuineness  of  papers  and  documents, 
more  proof  is  usually  necessary,  and  mere  proof 
of  the  holding  of  such  an  office,  without  refer- 
ence to  the  length  of  time,  Is  not  enough. 
(VI.) 

Bias  of  the  witness  against  a  party  accused  of 
forgery,  and  honest  belief  in  his  guilt,  are 
enough  to  disqualify  him  as  an  expert,  without 
any  reference  to  his  real  knowledge  and  skill ; 
the  reason  being  that  one  so  prejudiced  can  give 
the  jury  no  real  aid  in  formbog  an  Impartial 
judgment  (VII.) 

The  decision  of  tbe  trial  Judge  In  rejecting  or 
accepting  a  witness  as  an  expert  is  not  gen- 
erally subject  to  review,  unless  it  was  clearly 
erroneous,  against  the  evidence,  or  without  sup- 
port from  the  evidence,  and  unless,  also,  the  er 
ror  was  injurious.  (VIII.)  L.  B.  B. 
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reliable.  .This  may  or  may  not  be  so. 
Courts  differ  as  to  this.  Many  regard  it 
valuable,  as  it  surely  is  in  certain  cases. 
We  pass  no  opinion,  as  its  weight  is  for  the 
jury.  Being  admissible,  we  are  not  able  to 
say  that  it  would  not  have  had  weight;  and, 
if  such  evidence  might  have  been  beneficial 
to  the  plaintiff,  its  rejection  is  error,  as  he 
was  entitled  to  place  before  the  jury  all  ad- 
missible evidence.  Kerr  v.  Lunaford,  31  W. 
Va.  675,  2  L.  R.  A.  668,  8  S.  E.  493.  Coun- 
sel for  defense  argues  that  Carskaddon  was 
not  shown  to  be  an  expert  on  handwriting. 
He  was  cashier  of  a  bank — ^had  been  for 
twelve  years — and,  as  such,  it  was  his  busi- 
ness to  examine  signatures  to  checks  to  test 
their  genuineness,  and  was  acquainted  with 
Whip's  handwriting,  and  had  frequoitly 
paid  his  checks.  We  think  this  entitled  him 
to  rank  as  an  expert.  Moreover,  no  objec- 
tion was  made  on  the  specific  ground  of  his 
incompetency.  The  witness,  through  mod- 
esty, did  not  claim  to  be  an  expert;  but  that 
is  not  necessary,  if  he  states  facts  showing 
him  entitled  to  express  an  opinion.  Rogers, 
Expert  Testimony,  (  17 ;  15  Am.  &  Eng. 
Enc.  Law,  p.  278. 

It  is  assigned  as  error  that  pleas  2  and 
4  were  admitted.  No  evidence  was  given  in 
support  of  them,  and  no  ground  of  reversal 
exists  on  that  score,  though  the  pleas  are 
bad.  Amos  v.  Stockeri,  47  W.  Va.  109,  34 
S.  £.  821.  But  as  the  case  goes  ba^  to  the 
circuit  court,  it  is  proper  to  pass  on  these 
pleas.  If  in  fact  Whip  signed  the  note,  he 
cannot  get  rid  of  it  on  the  plea  of  fraud, 
misrepresentation,  false  pretense  in  its  pro- 
curement, or  want  of  consideration  against 
the  plaintiff,  if  a  bona  fide  holder  for  val- 
ue, without  notice  of  such  fraud,  etc.  For 
this.  First  Nat.  Bank  v.  Johris,  22  W.  Va. 
520,  46  Am.  Rep.  506,  is  full  authority.  The 
pleas  are  also  defective  in  not  charging  such 
notice  to  Totten  before  his  purchase.  Roh- 
erts  V.  Tavenner,  48  W.  Va.  632,  37  S.  E. 
576.  Plea  4  is  bad  for  same  reasons,  and 
also  for  putting  in  the  duplicate  defense  that 
Totten  was  not  a  holder  for  value.  That 
could  be  pleaded  separately. 

Two  instructions  were  given  on  defend- 
ant's motion,  of  which  the  plaintiff  com- 
plains. One  is  that,  before  a  verdict  for  the 
plaintiff  could  be  found,  it  must  be  proved 
"that  the  defendant's  intestate,  S.  J.  Whip, 
signed  the  note  sued  on,  as  his  note."  It  is 
said  this  instruction  is  confused  and  mis- 
leading. The  note  was  signed,  "Sandford 
Whip."  Evidence  was  given  that  Whip  gen- 
erally signed,  "S.  J.  Whip,"  or  "Sandford 
J.  Whip."  It  is  clear  that,  for  a  recovery, 
Whip  must  have  signed  his  name  to  the 
note;  that  is,  that  it  mu.st  not  be  a  forgery. 
]>ut.if  he  did  sign  his  signature  of  Christian 
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and  surname,  leaving  out  the  J.,  it  binds 
him.  A  middle  name  is  no  part  of  a  man's 
name.  Counsel  of  plaintiff  says  that  it  was 
intended  to  tell  the  jury  that  the  signature 
to  the  note  was  not  good,  because  not  signed 
"S.  J.  Whip."  If  so,  it  would  be  clearly 
bsid, — ^the  instruction  would  be.  But  I  do 
not  so  construe  it.  The  note,  as  signed,  is 
binding  on  Whip,  if  not  a  forgery.  The 
words  "as  his  note"  give  some  trouble.  What 
do  they  mean?  If  evidence  had  been  given 
under  the  spjecial  pleas  to  show  that  Whip 
had  been,  by  fraud  and  trick,  induced  to  sign 
a  paper  different  from  what  he  designed,  1 
would  say  those  words  would  make  the  in- 
struction bad,  as  telling  the  jury  that  it 
would  be  no  note;  that  he  must  have  signed 
with  purpose  to  make  a  note,  which  is  not 
so  as  to  a  bona  fide  holder  for  value,  which 
the  law  presumes  Totten  to  be.  Those 
words  perform  no  ofiice,  and  must  be 
omitted,  if  the  instruction  should  be  again 
asked.  Another  instruction  is  that  the  jury 
should  find  for  the  defendant  unless  "M.  C. 
Totten  had  possession  of  the  note  in  his  life- 
time." Thait  is  true,  but  what  evidence  was 
there  to  raise  that  question?  Totten  in  his 
life  brought  the  suit,  and  then  had  the  note, 
and,  as  the  court  instructed  the  jury  on 
plaintiff's  request,  "the  production  in  evi- 
dence of  the  note  sued  on  is  sufiicient  evi- 
dence that  M.  C.  Totten  had  possession  of 
the  note  in  his  lifetime."  There  is  no  evi- 
dence to  justify  said  instruction  No.  5  of 
plaintiff,  because  it  raised  an  issue  not  per- 
tinent to  the  case,  and  was  in  conflict  with 
that  given  for  plaintiff.  We  can  only  jus- 
tify it  by  saying  it  availed  not,  in  view  of 
the  other  instruction.  But  what  did  the 
Jury  think  about  it  ?  Did  it  think  the  plain- 
tiff must  expressly  prove  that  Totten  had 
the  note  in  his  lifetime?     We  cannot  say. 

Counsel  for  plaintiff  asks  us  to  hold  that, 
as  the  special  judge  took  only  the  oath  spec- 
ified in  §  11,  chap.  112,  Code  1899,  and  did 
not  take  the  oath  found  in  §  5,  art.  4,  of  the 
(^Constitution,  the  judgment  is  therefore  bad, 
and  bases  this  assignment  on  State  v.  Bur- 
nett, 47  W.  Va.  731,  35  S.  E.  983;  holding 
that  a  special  judge  must  take  the  constitu- 
tional oath.  I  dissented  from  that  feature 
in  that  case,  and  I  still  think  such  special 
judge  need  not  take  that  oath,  as  the  legis- 
lature thought,  because  it  required  another 
oath;  but  the  court  does  not  now  pass  oij 
that  question,  not  deeming  it  important  to 
do  so.  The  court  is  unanimous,  however 
that  question  may  be,  that  the  act  of  the 
iipecial  judge  is  nevertheless  valid  as  the  act 
of  a  de  facto  judge.  We  think  so,  on  gen- 
eral common -law  principles.  See  Judge 
Dent's  opmion  in  State  v.  Cross,  44  W.  Va. 
328,  29  S.  E.  527;  dissent  in  Dial  v.  Hoi- 
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landaworih,  39  W.  Va.  6,  19  S.  E.  667;  WaU 
coit  V.  WcUs,  21  Nev.  47,  9  L.  R.  A.  69,  24 
Pac.  367.  It  ift  generally  held  that  an  oath, 
thougji  required  by  law,  is  not  indispensable, 
but  is  a  mere  incident,  and  does  not  confer 
the  office,  and  is  not  the  office  itself,  though 
the  person  be  punishable  for  acting  without 
taking  it  Mechem,  Pub.  Off.  (9  266,  262; 
Throop,  Pub.  Off.  I  629.  It  is  there  said 
that  the  officer  regularly  elected,  not  taking 
the  oath,  ranks  above  a  de  facto  officer,  and 
is  000  de  jwpe,  by  defeasible  title, — a  lawful 
officer  imtii  turned  ouit.  Therefore  the  court 
now  disapproves  of  the  expression  of  opinion 
in  Btaie  v.  Burnett  that  the  acts  of  a  special 
judge  are  coram  ncn  fudice  for  want  of 
oath.  A  judgment  would  be  neither  void 
nor  voidable  for  that  cause.  State  v.  Carter, 
49  W.  Va.  709,  39  8.  E.  611,  is  utterly  in- 
consistent with  that  feature  of  the  Burnett 
Case,  in  holding  that  a  judgment  by  one 


acting  by  authority  or  color  of  office  is  valid, 
though  not  lawfully  elected  or  appointed,  or 
disqualified  to  hold  the  office.  In  that  ease, 
§  16,  chap.  7,  of  the  Code  was  cited,  provid- 
ing that  "all  judgments  given  and  all  acts 
done  by  any  person  by  authority  or  odor  of 
any  office  .  .  .  before  his  removal  there- 
from shall  be  valid  though  it  may  after- 
wards be  decided  or  adjudged  that  he  was 
not  lawfully  elected  or  appointed,  or  was 
disqualified,  ...  or  that  the  same  had 
been'  forfeited  or  vacated."  Franklin  v. 
Vandervcrt,  60  W.  Va.  412,  40  S.  E.  374,  is 
to  same  effect.  So  this  is  no  cause  for  re- 
versal. 

For  reasons  given  above,  the  j^tdgmeni  «s 
reversed,  the  verdict  set  aside^  a  new  trial 
is  granted,  special  pleas  2  and  4  are  strkken 
from  the  record,  and  the  ca'^ise  remanded 
for  further  proceedings. 


GEORGIA  SUPREME  COURT. 


J.  B.  OWENS,  Plff,  in  Err., 

V, 

MACON  &  BIRMINGHAM  RAILROAD 
COMPANY. 


(. 


.Qa.. 


.) 


•1.  The  rim'ht  of  other  travelers  to  a 
nafe  and  comfortable  passaare  war- 
rants a  carrier  In  refuslns;  to  receive  one 
who  has  been  adjudged  a  lunatic,  and  who, 
thouKb  In  charge  of  attendants,  Is  loudly  curs- 
ing and  using  obscene  language  at  the  time 
of  boarding  the  car. 

2.  Common  carriers  cannot  absolntely 
refnseto  transport  persons  who  are  in- 
sane, but  may  in  all  cases  insist  that  they 
be  properly  attended,  safely  guarded,  and  se- 
curely restrained. 

8.  liVl&ere  It  becomes  ncce88ar7  to 
transport  a  Innatlc  who,  by  reason  of 
his  violence,  may  endanger  the  safety  or  inter- 
fere with  the  comfort  of  other  travelers,  the 
carrier  is  entitled  to  seasonable  notic;,  in  or- 
der that  it  may  make  proper  arrangements 
for  his  transportation. 

(December  12,  1003.) 

ERROR  to  the  Superior  Court  for  Troup 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
^araages  for  refusal  to  transport  a  passenger 
on  defendant's  train.    Affirmed, 

*Headnotes  by  Lamar,  J. 


Note. — For  the  similar  question  of  the  right 
of  a  carrier  to  refuse  to  carry  person  feeble  in 
body  and  infirm  in  mind,  see  Croom  v.  Chicago, 
M.  &  St.  P.  R.  Co.  18  L.  R.  A.  602. 

As  to  right  of  a  carrier  to  refuse  to  carry 
person  having  contagious  disease,  see  Paddock 
V.  Atchison,  T.  &  S.  F.  R.  Co.  4  L.  R.  A.  231. 
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Statement  by  Lamar,  J.s 

Under  a  writ  of  lunacy  in  Troup  county, 
before  a  jury,  of  which  the  ticket  agent  of 
the  railroad  was  a  member,  Josh  Owens 
was  adjudged  insane,  and  committed  to  the 
State  SSnatorium  at  Milledgeville.  Being 
sometimes  violent,  he  was  handcuffed  and 
taken  to  the  railroad  station  by  his  brother, 
the  plaintiff  in  error,  and  another  friend, 
acting  as  guards.  Three  tickets  from  Mount- 
ville  to  Macon  were  purchased.  The  train 
stopped.  The  insane  man  was  taken  toward 
the  passenger  can  but  the  conductor  in- 
>4tructed  that  he  should  be  placed  in  the 
apartment  ahead  of  the  smoking  car.  Josh 
Owens  violently  resisted  being  put  on  the 
car,  though  it  appears  that  he  was  not 
making  any  poise  or  outcry.  The  general 
manager  of  the  railroad  company  happened 
to  be  on  the  train,  and,  seeing  the  condition 
and  conduct  of  the  insane  person,  gave  in- 
structions that  he  could  not  be  carried  on 
the  train.  The  plaintiff  replied  that  the 
lunatic  would  be  quiet  if  they  could  get 
him  on  a  seat,  at  which  Josh  Owens  him- 
self, with  great  noise  and  vehemence,  began 
swearing,  saying  that  he  would  not  be  quiet; 
and,  in  reply  to  the  continued  objection  of 
the  general  manager  to  allow  him  passage, 
plaintiff  stated  that  he  would  be  willing 
to  take  his  brother  in  the  baggage  car, 
which  was  also  declined;  witness  for  the 
railroad  stating  at  the  trial  that  it  was 
used  for  carrying  express  and  breakables, 
and  was  not  in  condition  for  the  transporta- 
tion of  the  insane  man.  The  company*s 
agent  agreed,  however,  to  transport  him  in 
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the  cab  of  a  freight  oar  due  shortly  there- 1 
after,  which  offer  was  declined  on  the  ground 
that  that  train  did  not  make  connection  at 
Macon,  the  point  it  was  necessary  to  go  to 
in  order  to  reach  Milledgeville.  There  was 
evidence  that,  after  the  refusal  to  transport, 
the  passage  money  was  tendered  and  de- 
clined, and  that  plaintiff  was  obliged  to  take 
his  brother  in  a  buggy  across  the  country 
to  another  railroad,  by  which  he  was  subse- 
quently carried  to  Milledgeville.  There  was 
evidence  on  the  part  of  the  company  that 
there  were  only  two  passenger  coachft,  in 
one  of  which  there  were  ladies,  and  the  other 
was  divided  into  two  compartments,  one 
end  of  which  was  used  as  a  smoker,  all  the 
seats  of  which  were  occupied  by  passengers, 
the  other  end  being  used  for  colored  people, 
and  in  which  there  was  a  colored  woman 
passenger;  that  the  general  manager  offered 
to  carry  the  insane  man  on  the  next  day,  if 
he  was  then  quiet,  or  he  would  carry  him  in 
the  cab  of  the  freight  train  that  passed  for 
Macon  a  few  hours  later  on  the  same  day. 
The  petition  alleged  that  it  was  the  usual 
custom  of  the  company  to  transport  lunatics 
and  persons  adjudged  insane*  over  its  line 
to  Macon,  en  route  to  the  State  Sanatorium, 
to  which  allegation  the  defendant  answered 
that  it  never  refused  to  transport  lunatics 
when  they  were  quiet  and  not  in  such  a  con- 
dition as  to  render  themselves  dangerous 
to  passengers,  and  that  it  would  have  trans- 
ported Josh  Owens,  had  he  not  been  resist- 
ing those  attempting  to  put  him  on  the  cars, 
and  uttering  vulgar  language  in  a  loud  and 
boisterous  manner,  and  that  when  the  tick- 
eta  were  sold,  prior  to  the  arrival  of  the 
train,  Josh  Owens  appeared  to  be  quiet.  At 
the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant,  and  the 
plaintiff   excepted. 

Mr.  H.  A.  Hall  for  plaintiff  in  error. 
Mesitra.  I<.  F.  Garrard  and  LonKley  A 
I^oiicley  for  defendant  in  error. 


p,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  by  one  of  the  guards  in 
charge  of  a  lunatic,  but  it  was  conceded  on 
the  argument  here  that  he  could  not  recover 
if  the  company  was  justified  in  refusing  to 
transport  the  lunatic,  and  we  shall  there- 
fore consider  what  was  the  carrier's  obliga- 
tion to  the  insane  man.  The  relation  of  car- 
rier and  passenger  creates  reciprocal  duties. 
One  is  bound  safely  to  transport;  the  other, 
to  conform  to  all  reasonable  regulations,  and 
so  to  conduct  himself  as  not  to  incommode 
other  passengers  who  have  an  equal  right  to 
a  safe  and  comfortable  passage.  Those  who 
so  act  as  to  be  obnoxious  may  be  refused 
63  L.  R.  A. 


transportation  or  ejected.    The  payment  of 
fare  and  the  possession  of  a  ticket  do  not  re- 
quire the  carrier  to  transport  those  who  are 
noisy  or  boisterous,  or  who  threaten  the  safe- 
ty of,  or  occasion  inconvenience  to,  others 
GQ  the  train.     But  in  the  case  of  unfortu- 
nates who  are  not  responsible  for  their  dis- 
orderly conduct,  and  who,  at  best,  are  invol- 
untary passengers,  a  different   question   is 
presented,  calling  in  each  case  for  the  exer- 
cise of  a  wise  discretion.    On  the  one  hand, 
regard  must  be  had  for  the  safety  and  com- 
fort of  other  travelers,  and,  on  the  other, 
to  the  fact  that  in  losing  his  mind  the  lun- 
atic has  not  lost  the  right  to  be  transported. 
It  may  be  vitally  important  that  he  be  taken 
to  a  place  where  he  can  receive  the  attention 
and  confinement  rendered  necessary  by  his 
mental  state.    The  carrier  cannot  absolutely 
refuse  transportation  to  insane  persons,  but 
it  may  in  all  cases  insist  that  he  be  proper- 
ly attended,  safely  guarded,  and  securely  re- 
strained.   And  even  where  such  precautions 
have  been  taken,  it  is  not  bound  to  afford 
him,  if  violent,  transportation  in  the  cars 
in  which  other  travelers  are  being  conveyed. 
And  while  there  may  be  cases  in  which  the 
convenience  of  other  passengers  should  yield 
to  the  necessities  of  the  imfortunate,  the 
company  may  decline  to  receive  one  who  at 
the  time  of  entering  the  train  exhibits  signs 
of  violence  which  indicate  that  his  presence 
and  conduct  would  tend  to  the  manifest  an- 
noyance of  others.    So  to  do  would  ordinarily 
be  better  than  to  receive  him  on  the  prom- 
ise of  his  attendants  that  he  would  be  quiet, 
and,  on  the  disorder  continuing,  force  upon 
the  carrier  the  duty  of  deciding  whether 
he  should  be  ejected  at  a  station  where  there 
might     not     bo     proper     accommodations. 
Where,    however,    it    becomes    essential    to 
transport  one  who,  though  violent  and  noisy, 
is  not  responsible  for  his  actions,  the  com- 
pany is  entitled  to  seasonable  notice,  in  or- 
der that  it  may  make  proper  arrangements. 
The  action  of  the  defendant  in  the  present 
case  in  offering  transportation  on  a  later 
train,  whereon  others  would  not  be  incom- 
moded, was  in  strict  fulfilment  of  its  double 
dnty  to  the  lunatic  and  the  general  public. 
It  could  not  be  required  to  place  him  in  the 
baggage  car,  which  was  not  intended  for  pas- 
sengers.    If  the  attendants  were  unwilling 
for  him  to  be  taken  in  the  cab  of  the  freight 
train,  they  were  at  least  bound  to  give  the 
carrier  an  opportunity  to  make  other  ar 
rangements. 

We  find  no  authority  directly  in  point, 
though  the  following  cases  bear  more  or  less 
on  the  question  raised :  Peavy  v.  Georgia  R, 
d  Bkg,  Co.  81  Ga.  485,  12  Am.  St.  Rep.  334, 
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8  S.  E.  70;  Atchison,  T.  d  S.  F.  R,  Co.  v. 
Weber,  33  Kan.  543,  62  Am.  Rep.  543,  6  Pac. 
877;  Paddock  v.  Atchison,  T,  d  S,  F.  R.Co. 
4  L.  R.  A.  231,  37  Fed.  841;  Croom  v.  Chi- 
cago, M.  d  8t,  P.  R.  Co.  62  Minn.  290,  18  L. 
R.  A.  (M)2,  38  Am.  St.  Rep.  557,  63  N.  W. 
1128;  Louisville,  C,  d  L.  R,  Co.  v.  8ullii?an, 
81  Ky.  624,  50  Am.  Rep.  186;  Willetts  v. 
Buffalo  d  R.  R.  Co.  14  Barb.  585;  Meyer  v. 
8t.  Louis,  I.  M.  d  8.  R.  Co.  4  C.  C,  A. 
221,  10  U.  S.  App.  677,  54  Fed.  116;  Pitts- 
burgh R.  Co.  V.  Vandyne,  57  Ind.  676,  26 
Am.  Rep.  68 ;  Lemont  v.  Washington  d  G.  R. 
Co.  1  Mackey,  180,  47  Am.  Rep.  238;  Vin- 
ton y.  Middlesex  R.  Co.  11  Allen,  304,  87 
Am.  Dec.  714;  Robinson  v.  Rockland,  T.  d 
0.  8treet  R.  Co.  87  Me.  387,  29  L.  R.  A.  630, 


32  Ail.  994;  Pearson  y.  Duane,  4  Wall.  605, 
18  L.  ed.  447. 

Although  the  ticket  agent  was  on  the  jury 
inquiring  as  to  the  lunacy  of  OwenB,  and 
had  notice  of  hia  mental  state,  the  latter  was 
not  exhibiting  any  signs  of  yiolence  when 
the  ticket  was  sold;  and,  though  the  com- 
pany was  accustomed  to  conyey  persoius  in- 
sane, it  was  not  bound  to  admit  to  its  can 
one  boisterous,  cursing,  and  using  obeoeae 
language  at  the  time. 

There  was  no  error  of  law  eommitted, 
and  the  yerdict  was  demanded  by  the  evi- 
dence. 

Judgment  affirmed. 

All  the  Justices  concur* 


INDIANA  SUPREME  COURT. 


LAKE    ERIE    ft    WESTERN    RAILROAD 
COMPANY   et  al,  Appts., 

V. 

Frank  H.  HOLLAND.  • 


(. 


.Ind. 


.) 


1.  The  alvninv  of  a  special  contract 
limiting  a  carrier's  liability  does  not 
prevent  the  shipper  from  relying  on  the  com- 
mon-law duty  of  the  carrier,  where  he  receives 
no  consideration  for  a  waiver  of  such  liabil- 
ity, and  was  given  no  choice  of  a  contract  im- 
posing it. 

8.  A  carrier  cannot  absolye  Itself  from 
its  duty  to  furnlsli  aafe  cars  by  exact- 
ing a  contract  requiring  the  shipper  to  in- 
spect and  select  liis  car,  where  the  Shipper 
is  induced  to  take  the  risk  by  safe,  but  false, 
appearances,  while  the  carrier  knows  that  the 
car  selected  is  unsafe. 

8.  Failnre  of  a  shipper  to  comply  'with 
bis  aarreement  to  fnrniab  a  man 
to  feed,  water,  and  care  for  his  live  stock 
in  transit  will  not  relieve  the  carrier  from 
liability  for  injury  caused  by  their  falling 
into  a  hole  in  the  car  floor  due  to  its  decayed, 
weak,  and  unsafe  condition. 

4.  A  riarbt  of  action  aarainat  a  carrier 
for  injury  to  live  stoClc  in  transit 
cannot  be  said  to  be  founded  on  a  special 
contract  because  such  contract  is  set  out  in 
the  complaint,  If  additional  facts  are  al- 
leged showing  that  the  contract  was  invalid. 

6.  Liability  on  tbe  part  of  tbe  carrier 
la  abown  by  a  complaint  alleging  delivery 
of  horses  to  a  public  carrier  for  transporta- 
tion, payment  of  freight,  the  furnishing  of 
an  unsuitable  car,  and  injury  and  damage 
thereby. 

O.  Tbe  anpreme  court  baa  no  antbority 
to  beed  inatructiona  requested     by     the 


parties,  spread  upon  the  minutes  of  the  court, 
and  copied  Into  the  transcript  by  the  clerk 
his  own  motion  without  authority. 
7.  Objection  to  tbe  ^▼inir  or  refnalns 
of  inatrnctions  found  In  the  record  can- 
not be  considered  by  the  supreme  court,  where 
the  record  affirmatively  ahows  that  all  the 
Instructions  given  are  not  in  it. 


A 


(November  24,  1903.) 

PPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Marion  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  live  stock 
while  in  defendants'  possession  for  trans- 
portation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Coekmaa  and  Miller, 
Elam,  A  Fealer  for  appellants. 

Messrs.  Barrett,  Brown,  BamberKert 
A  Feibleaaan  for  appellee. 


Hadley,  J.,  delivered  the  opinion  of  the 
court: 

Appellee,  at  Kokomo,  Indiana,  delivered 
to  the  Lake  Erie  &  Western  Railroad  Com- 
pany, and  associate  public  carriers,  20 
horses,  to  be  transported  to  the  Union  Stock 
Yards,  in  the  city  of  Indianapolis.  A  writ- 
ten and  printed  bill  of  lading  was  executed 
by  the  parties,  and  the  stipulated  freight 
paid  by  appellee.  Tbe  animals  were  unac- 
companied by  an  attendant,  and  on  the  jour- 
ney a  hole  8  by  14  inches  was  broken  in 
the  bottom  of  the  car,  through  which  10  of 
the  horses  dropped  some  of  their  feet,  and 
were  injured,  for  which  damage  is  claimed 


Note. — F'or  other  cases  in  this  series  as  to 
duty  of  carrier  to  furnish  proper  cars  for  live 
stock,  see  Coupland  v.  Housatonlc  R.  Co.  15  L. 
R.  A.  534  ;  Betts  v.  Chicago,  R.  I.  &  P.  R.  Co. 
26  L.  R.  A.  248;  Illinois  C.  R.  Co.  v.  Harris, 
63  L.  R.  A. 


48  L.  R.  A.  175;  and  Chicago,  B.  ft  Q.  R.  Ca 
V.  Williams,  55  L.  R.  A.  289. 

As  to  right  of  carrier  to  limit  common-law  lia- 
bility for  negligence,  see  Parker  v.  Atlantic  Coast 
Line  R.  Co.  ante,  827,  and  footnote  thereto. 
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by  appellee.  The  complaint  is  in  three  par- 
agraphs. The  first  counts  upon  the  common- 
law  liability  of  appellants  as  an  insurer  of 
the  safe  delivery  of  the  property  at  the  point 
of  destination.  To  the  first  paragraph  of 
the  complaint,  appellants  filed  a  general 
denial.  The  second,  in  substance,  charges 
the  public  character  of  appellants,  and  that 
at  the  time  of  the  shipment,  and  for  a  long 
time  theretofore,  the  appellants  had  one,  and 
only  one,  rate  of  freight  for  the  transporta- 
tion of  horses  in  car-load  lots  from  K^omo 
to  Indianapolis,  to  wit,  11  cents  per  100 
pounds,  and  had  only  one  form  of  contract 
for  the  transportation  of  such  animals; 
that  appellee  applied  to  appellants'  agent 
at  Kokomo  to  ship  a  car  load  of  horses  from 
that  place  to  Indianapolis,  and,  before  ap- 
pellantft  would  undertake  to  carry  them, 
they  required  appellee,  as  a  condition  prece- 
dent thereto,  to  enter  with  them  into  a  con- 
tract on  their  printed  form,  a  copy  of  which 
is  made  a  part  of  the  complaint;  and  so 
much  thereof  as  is  important  in  this  inquiry 
follows:  "Limited  Liability  Live  Stock 
Contract.  .  .  .  This  agreement  made 
this  25th  day  of*  March,  1899,  by  and  be- 
tween [appellants  and  appellee]  Witness- 
eth :  That  the  said  shipper  has  delivered  to 
said  carrier  live  stock  of  the  kind  and  num- 
ber, and  consigned,  and  destined  by  said 
shipper,  as  follows:  .  .  .  for  transpor- 
tation from  Kokomo  to  Indianapolis  .  .  . 
subject  to  the  official  tariffs  .  .  .  and 
upon  the  following  terms  and  conditions 
which  are  admitted,  and  accepted,  by  said 
shipper  as  just  and  reasonable,  viz.:  That 
said  shipper  is  to  pay  freight  thereon  to  said 
carrier  at  the  rate  of  11  cents  per  100 
pounds  from  Kokomo  to  Indianapolis  which 
is  the  lower  published  tariff  rate  based  upon 
the  express  condition  that  .  .  .  said 
shipper,  is,  at  his  own  sole  risk  and  expense, 
to  load  and  take  care  of,  and  to  feed  and 
water  said  stock  while  being  transported, 
.  .  .  and  to  unload  the  same,  and  neither 
said  carrier,  nor  any  connecting  carrier,  is 
to  be  under  any  liability,  or  duty  with  ref- 
erence thereto,  except  in  the  actual  trans- 
portation of  the  same;  that  said  shipper  is 
to  inspect  the  body  of  the  car  in  which 
said  stock  is  to  be  transported,  and  satisfy 
himself  that  it  is  sufficient  and  safe,  and  in 
proper  order  and  condition,  and  said  car- 
rier shall  not  be  liable  on  account  of  any  loss 
of,  or  injury  to,  said  stock,  happening  by 
reason  of  any  alleged  insufficiency  in,  or  de- 
fective condition  of  the  body  of  said  car, 
.  .  .  and  F.  H.  Holland  [appellee]  here- 
by acknowledges  that  he  had  the  option  of 
shipping  the  above-described  live  stock  at  a 
higher  rate  of  freight  according  to  the  offi- 
cial tariff,  classifications,  and  rule?  of  said 
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carrier,  and  thereby  receiving  the  security 
of  the  liability  of  said  carrier,  but  has  vol- 
untarily decided  to  ship  the  same  under  this 
contract  at  the  reduced  rate  of  freight  above 
mentioned." 

Appellee  was  to  send  an  attendant  with 
the  horses,  to  feed,  water,  and  care  for  them 
while  in  transit.  The  complaint  avers  that 
appellee,  being  thus  obliged  to  execute  said 
contract  to  secure  the  transportation  of  his 
horses,  signed  it,  and  paid  the  stipulated 
freight,  and  appellants  thereupon  took  sole 
possession  of  the  animals,  and  undertook  to 
transport  them  to  Indianapolis;  that  al- 
though it  was  stated  in  said  contract  that 
the  plaintiff  had  the  option  of  choosing  be- 
tween two  rates  of  freight, — ^the  higher  fur- 
nishing a  higher  degree  of  security,  and  the 
lower  a  less  degree, — and  that  he  voluntar- 
ily elected  the  lower  rate,  the  fact  is  that 
no  such  option  was  offered  him,  nor  did  he 
have  any  knowledge  that  he  could  exercise 
such  option,  nor  did  appellants  have  a  sched- 
ule rate  of 'freight  for  such  purposes,  and 
each  and  every  one  of  the  exemptions  from 
liability  of  appellants  were  exacted  by  them 
as  a  condition  to  said  shipment,  and  insert- 
ed in  said  contract  without  any  considera- 
tion; that,  in  pursuance  of  the  contract,  ap- 
pellee loaded  his  horses  into  a  car  designated 
by  appellants ;  that,  because  of  the  short  dis- 
tance, and  the  time  necessary,  to  wit,  three 
hours,  to  transport  the  said  horses  to  their 
destination,  they  needed  no  food,  water,  or 
care  en  route;  that  while  in  transit  a  part 
of  the  floor  of  the  car,  by  reason  of  latent 
defects  in  its  construction,  and  by  reason 
of  being  decayed  and  unsound,  which  defect- 
ive and  unsound  condition  was  at  the  time 
of  the  shipment  kn'own  to  appellants,  broke 
through,  producing  a  hole  8  by  14  inches  in 
size,  by  reason  of  which  breaking  of  the 
floor  10  of  appellee's  horses  fell  with  their 
feet  and  legs  through  said  hole,  and  were 
thereby  injured.  The  third  paragraph  is 
like  the  second,  with  the  additional  aver- 
ments that,  when  the  appellee  applied  to  ap- 
pellants' agent  for  a  car,  he  was  shown  and 
required  to  choose  between  two  cars;  that 
one  of  these  was  wholly  unfit,  on  account  of 
ice  frozen  over  the  fioor;  that  appellee  in- 
spected the  other,  and  it  appeared  to  be 
sound  and  safe,  and  he  believed  it  to  be 
soiind  and  fit  for  the  carriage  of  his  horses. 
It  is  further  charged  that  appellants  knew 
that  the  car  floor  was  decayed,  weak,  and 
unsound,  and  on  account  of  which  unsound- 
ness the  horses  were  injured.  A  demurrer 
to  each  of  the  second  and  third  paragraphs 
was  overruled,  and  the  defendants  answered 
by  general  denial.  Trial;  verdict  and  judg- 
ment for  appellee.  The  rulings  of  the  court 
upon  the  demurrers  and  in  overruling  appel- 
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lants'  motion  tor  a  new  trial  are  properly 
questioned. 

1.  The  general  assault  upon  these  para- 
graphs is  that,  being  suits  upon  a  special 
contract,  they  each  fail  to  disclose  an  action- 
able breach  of  the  contract  sued  on;  the  ar- 
gument being  that,  as  the  paragraphs  imper- 
fectly count  upon  the  violation  of  an  express 
contract,  there  can  be  no  recovery  upon  a 
contract  implied.  We  readily  acknowledge, 
the  rule  to  be  that,  if  a  plaintiff  recover,  he 
must  do  so  upon  and  in  accordance  with  the 
allegations  of  his  complaint;  and,  in  the  ap- 
plication of  this  rule,  a  suit  against  a  com- 
mon carrier  for  a  breach  of  its  common-law 
duty  in  the  transportation  of  live  stock 
must  fail  upon  proof  that  the  shipment  was 
made  under  a  special  contract.  Lake  Shore 
d  M.  8.  R.  Co,  v.  Bennett,  89  Ind.  457 ;  Hall 
v.  Pennaylvwnia  Co.  90  Ind.  459.  And  vice 
versa,  Fry  v.  Louisville,  N.  A,  d  C.  R.  Co, 
103  Ind.  265,  2  N.  E.  744.  But  are  these  ac- 
tions upon  a  special  agreement,  within  the 
purview  of  the  rule?  As  we  un\ierstand  the 
paragraphs — and  there  is  really  no  differ- 
ence between  them  in  respect  to  the  general 
questions — ^they  proceed  upon  the  theory 
that  the  plaintiff  was  compeled  by  his  situ- 
ation to  assent  to  what  purports  to  be 
a  special  contract  of  carriage  under  such 
circumstances  and  conditions  as  render  the 
special  stipulations  void.  He  alleges  that  he 
did  not  choose  between  two  rates  of  freight; 
that  he  did  not  know  he  had  a  right  to  so 
choose;  that  appellants  had  no  such  thing 
as  two  rates  of  freight  for  the  transporta- 
tion of  car  loads  of  horses  from  Kokomo  to 
Indianapolis,  and  that  he  was  required  by 
appellants  to  sign  the  bill  of  lading  exhibit- 
ed, exempting  them  from  liability,  as  a  con- 
dition precedent  to  the  shipment  of  the 
horses;  and  that  he  received  no  considera- 
tion for  relieving  appellants  of  their  com- 
mon-law duty.  It  is  well  settled  that  a  pub- 
lic carrier  may,  to  some  extent,  limit  by 
stipulation  in  the  bill  of  lading  his  strict 
common-law  liability.  Insurance  Co.  v. 
Lake  Erie  d  W.  Co.  152  Ind.  333,  63  N.  E. 
382.  But  it  is  equally  well  settled  that  a 
contract  qualifying  the  responsibility  im- 
posed upon  the  carrier  by  the  common  law 
must  be  supported  by  a  valuable  considera- 
tion, apart  from  the  mere  acceptance  of  the 
property  for  carriage.  Rosenfeld  v.  Peoria, 
D.  d  E,  R.  Co.  103  Ind.  121,  53  Am.  Rep. 
500,  2  N.  E.  344;  Oerman  v.  Chicago  d  N, 
W.  R.  Co.  38  Iowa,  127;  Wehmann  v.  Min- 
neapolis, 8t.  P.  d  8.  8te.  M.  R.  Co.  58  Minn. 
22,  59  N.  W.  546;  Southard  v.  Minneapolis, 
St.  P.  d  8.  Ste.  M.  R.  Co.  60  Minn.  382,  62 
N.  W.  442,  619;  McFadden  v.  Missouri  P. 
R.  Co.  92  Mo.  343,  1  Am.  St.  Rep.  721,  4 
S.  W.  689;  Potter  v.  Sharp,  24  Hun,  179; 
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Gardner  v.  Southern  R.  Co.  127  N.  C.  293, 
37  S.  E.  328;  Schaller  v.  Chicago  d  y.  W. 
R.  Co.  97  Wis.  31,  71  N.  W.  1042;  Louis- 
ville d  N.  R.  Co.  V.  Gilbert,  88  Tenn.  430,  7 
L.  R.  A.  162,  12  S.  W.  1018;  Ft.  Worth  d 
D.  C.  R.  Co.  V.  Wright,  24  Tex.  Civ.  App. 
291,  58  S.  W.  846;  Stewart  v.  Cleveland,  C, 
C.  d  St,  L.  R.  Co.  21  Ind.  App.  218,  225, 
52  N.  E.  89.  A  reduction  in  the  usual 
freight  rate  is  a  sufficient  consideration,  bat 
such  concession  in  charges  must  be  actual, 
and  not  fictitious;  and  a  mere  recital  or  ac- 
knowledgment in  the  bill  of  lading  that  such 
abatement  has  been  made  and  accepted  is 
not  conclusive,  but  the  real  transaction  is 
always  open  to  explanation  and  contradic- 
tion by  parol.  McFadden  v.  Missouri  P.  R» 
Co.  92  Mo.  343,  1  Am.  St.  Rep.  721,  4  S.  W. 
689;  St.  Louis,  I.  M.  d  8.  R.  Co,  v.  Weakly, 
50  Ark.  397,  7  Am.  St.  Rep.  104,  8  S.  W. 
134;  Georgia  R.  d  Bkg,  Co,  v.  Reid,  91  Ga. 
377,  17  S.  E.  934;  Baltimore  d  O.  S.  W.  R, 
Co,  V.  Crawfo9'd,  65  111.  App.  113;  Kansas 
P.  R.  Co.  V.  Reynolds,  17  Kan.  251;  Mis- 
souri, K,  d  T,  R.  Co,  V.  Carter,  9  Tex.  Civ. 
App.  677,  29  S.  W.  566.  Applying  these 
principles  to  the  averments  of  the  complaint 
that  there  was  no  choice  of  rates,  and  no 
reduction  in  the  usual  freight  charges,  and 
no  consideration  for  a  waiver  of  appellants' 
legal  liability,  it  follows,  if  these  things  are 
established,  there  was  no  valid  contract  to 
accept  a  qualified  responsibility  from  appel- 
lants. It  is  contended  on  the  third  para- 
graph that  it  is  bad  because  it  shows  that 
appellee  stipulated  to  inspect  and  select 
his  own  car,  and  to  send  an  attendant  with 
the  stock,  and  to  release  appellants  from  all 
liability  for  damages  to  the  animals,  includ- 
ing those  resulting  from  a  defective  condi- 
tion of  the  car,  and  that,  in  accordance  with 
the  stipulation,  he  did  inspect  and  select  his 
own  car,  and  that  his  failure  to  send  a  man 
to  care  for  the  stock  precludes  his  recovery 
for  their  injury.  Again,  assuming  the  spe- 
cial contract  as  valid  (which  it  was  not, 
as  we  have  seen),  appellants  extend  their 
argument  further  than  the  law  will  warrant. 
If,  as  averred,  appellants  knew  at  the  time 
the  car  selected  was  unsound  and  unsafe, 
and  appellee  failed  to  discover  such  unsound- 
ness by  reason  of  the  defects  being  hidden,- 
and  the  car  appeared  to  him  to  be  sound 
and  safe,  and  he  believed  it  to  be  so,  his 
proof  of  these  facts  would  charge  appel- 
lants with  the  damages  accruing  therefrom. 
Freeing  themselves  by  contract  from  their 
usual  common-law  duties  did  not  change  the 
true  character  of  their  employment.  They 
were  public  carriers  still.  Liverpool  d  G. 
W.  Steam  Co.  v.  Phenia  Ins,  Co.  129  U.  S. 
397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469 ;  Ter- 
re  Haute  d  L.  R.  Co,  v.  Sherwood,  132  Ind. 
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129,  17  L.  R.  A.  339,  32  Am.  St.  Rep.  239, 
31  N.  E.  781.  And  having  accepted  appel- 
lee's money  for  the  transportation  of  his 
horses  to  Indianapolis,  they  were  bound  to 
furnish  a  car  suitable  for  the  purpose.  With 
the  knowledge  that  the  car  was  unfit  and 
unsafe,  they  could  not  rest  upon  appellee's 
agreement,  mduced  by  safe,  but  false,  ap- 
pearances, to  take  the  risk.  The  duty  to 
furnish  a  proper  car  rests  upon  the  carrier, 
and  not  upon  the  shipper;  and  the  failure 
to  discharge  this  duty  is  negligence,  from 
the  consequences  of  which  the  carrier  is  not 
permitted  to  free  itself  by  contract  or  other- 
wise. Inaura/noe  Co.  v.  Lake  Erie  d^  W,,  R, 
Co.  152  Ind.  333,  53  N.  £.  382;  Ogdenahurg 
4i  L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22  L. 
ed.  827;  Chicago  d  A.  R.  Co.  v.  Davis,  159 
111.  53,  50  Am.  St.  Rep.  143,  42  N.  £.  382; 
Western  R.  Co.  v.  Haruoell,  91  :  la.  340,  8 
So.  649.  Furthermore,  it  is  alleged  that 
the  floor  of  the  car,  by  reason  of  being  de- 
cayed, weak,  and  unsound,  and  known  to 
be  so  by  appellants,  broke,  and  the  horses 
were  injured  by  falling  though  the  hole.  If 
this  was  the  cause  of  their  injury, — and  it 
is  so  admitted  by  the  demurrer, — then  the 
animals  were  not  injured  for  want  of  feed, 
water,  or  care  in  transit,  which  appel'ee 
agreed  to  bestow,  and  appellants  would  be 
liable  for  their  negligence  in  furnishing  an 
unfit  car.  Terre  Haute  d  L.  R.  Co.  v.  8her- 
ujood,  132  Ind.  129,  136,  17  L.  R.  A.  339,  32 
Am.  St.  Rep.  239,  31  N.  E.  781. 

We  now  return  to  appellants'  insistanoe 
that  appellee's  right  of  recovery  is  confined 
to  the  bill  of  lading  under  which  the  horses 
were  shipped,  and  which  they  assert  is  the 
foundation  of  the  second  and  third  para- 
graphs of  complaint.  We  recognize  the  fa- 
miliar rule  of  pleading  that  a  plaintiff 
,ahould  not  set  forth  in  his  complaint  mat- 
ters that  should  come  more  properly  from 
the  other  side;  that  a  plaintiff  should  not 
anticipate  the  defense,  but  be  content  with 
making  his  own  case,  and  leave  the  defen  .- 
ant  to  choose  his  own  line  of  defense.  Ste- 
phen, PI.  350;  Bliss,  Code  PI.  §  200.  It  is 
also  elementary  that  a  plaintiff  having  suf- 
fered an  actionable  injury  must  aver  in  his 
complaint  all  the  factd  essential  to  a  dis- 
closure of  his  right  of  recovery,  or  suffer  a 
nonsuit.  In  brief,  it  may  be  affirmed  that 
a  complaint  good  at  common  law,  or  under 
the  Code,  must  contain  a  clear  statement 
of  all  the  facts  necessary  for  the  plaintiff 
to  prove  in  the  first  instance,  under  an  an- 
swer of  general  denial,  to  show  that  he  is 
entitled  to  judgment.  And  under  the  oper- 
ation of  this  rule,  it  has  been  held  in  some 
cases,  where  the  relation  of  the  facts  seems 
to  require  it,  that  a  necessary  and  incidental 
4^isclosure  of  a  defense  in  stating  a  cause  of 
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action  is  permissible,  and  should  not  be  re« 
garded  as  anticipating  a  defense,  within  the 
rule.  Latta  v.  Miller,  109  Ind.  302,  306,  10 
M.  E.  100;  Hunt  v.  State,  93  Ind.  311,  316. 
But  in  this  case  we  are  not  called  upon  to 
define  the  limits  of  this  rule  of  pleading. 
For  it  is  undoubtedly  true  that  a  complaint 
which  contains  facts  sufficient  to  constitute 
a  cause  of  action  is  good  on  demurrer, 
though  it  also  contains  additional  immate- 
rial matter.  So  the  mere  fact  that  a  com- 
plaint otherwise  good  sets  out  the  defense 
does  not  make  the.  pleading  bad,  if  it  goes 
far  enough  to  exhibit  sufficient  matter  in 
avoidance.  Morgan  v.  Lake  Shore  d  M.  8. 
R.  Co.  130  Ind.  101,  28  N.  £.  548;  Latta 
V.  Miller,  109  Ind.  302,  306,  10  N.  E.  100; 
Chicago,  C  d  L.  R.  Co.  v.  West,  37  Ind.  211. 
We  conclude,  therefore,  that  the  facts  set 
forth  in  the  second  and  third  paragraphs  of 
the  complaint,  and  which  are  admitted  to  be 
true  by  the  demurrers,  show  that  the  pre- 
tended special  contract  of  shipment  was 
void,  and  left  the  transaction  standing  pre- 
cisely as  if  no  contract,  other  than  the  one 
implied  by  law,  had  been  attempted  by  the 
parties.  So  it  cannot  be  accurately  said  that 
the  paragraphs  were  founded  on  a  written 
contract,  for  no  such  thing  existed  in  this 
case.  Each  of  the  paragraphs  avers  the 
public  character  of  appellants,  a  delivery 
to  them  of  the  horses  for  transportation, 
payment  of  the  freight,  negligence  in  fur- 
nishing an  unsuitable  car,  and  injury  and, 
damages  thereby.  These  facts  constitute  a 
good  cause  of  action,  and  the  demurrers  were 
properly  overruled.  As  independent  plead- 
ings, the  latter  paragraphs  are  not  invalid 
because  the  same  things  are  alleged  in  the 
first  paragraph. 

2.  Appellants  assail  the  action  of  the 
court  in  the  giving  of  certain  instructions 
of  its  own  motion,  and  in  refusing  to  give 
certain  instructions  requested  by  them.  The 
inst  actions  are  not  brought  into  the  rec- 
ord by  bill  of  exceptions,  but  are  attempted 
to  be  brought  in  by  order  of  the  court;  the 
only  reference  to  the  subject  of  instructions 
being  the  following  recital  of  the  clerk,  and 
noted  copy  of  entry:  "Come  again  the  par- 
ties, .  .  .  and  the  plaintiff  and  defend- 
ants each  file  their  request  for  instructions, 
and,  the  argument  being  heard,  the  court 
instructs  the  jury,  which  retires  to  con- 
sult of  the  verdict;  .  .  .  and  the  in- 
structions asked  and  refused  and  the  excep- 
tions noted  thereon,  and  the  instructions 
given  by  the  court  of  its  own  motion,  are 
now  filed  and  made  a  part  of  the  record  here- 
in by  order  of  the  court,  and  are  as  follows, 
viz."  It  will  be  observed  that  the  clerk  in- 
forms us  that  two  classes  of  instructions, 
namely,  those  "asked    and    refused,"    and 
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those  "given  by  the  court  of  its  own  mo- 
tion," were  filed  and  made  part  of  the  rec- 
ord by  order  of  court,  and  which  he  says 
"are  as  follows."  Then  next  appear  in  the  I 
transcript  what  purport  to  be  three  series 
of  instructions, — one  series  requested  by  the  i 
plaintiff,  one  by  the  defendants,  and  one  as ' 
given  by  the  court  of  its  own  motion.  Of 
all  those  requested  by  the  parties,  Nos.  1 ; 
and  6  of  the  series  requested  by  the  defend- 
ants are  the  only  ones  that  appear  to  have 
been  "asked  and  refused."  What  went  with 
the  instructions  requested  by  the  respective 
parties,  and  given  by  the  court,  is  left  to 
conjecture,  since  it  does  not  appear  that 
they  were  filed  or  brought  into  the  record 
by  order  of  court,  or  any  other  method  rec- 
ognized by  the  law.  A  spreading  of  them 
upon  the  court's  minutes,  and  a  copying 
of  them  into  the  transcript  by  the  clerk  of 
his  own  motion,  amount  to  nothing,  and 
give  us  no  authority  to  heed  them.  Here, 
then,  we  have  a  record  which  affirmatively 
shows  that  all  of  the  instructions  given  by 
the  court  are  not  in  the  record.  We  cannot, 
therefore,  consider  an  objection  to  the  giv- 
ing or  refusing  to  give  any  instruction  that 
may  be  properly  in  the  record.  The  settled, 
rule  of  this  state  goes  even  further  than  ap- 
plies to  this  record,  namely,  that  the  rec- 
ord must  affirmatively  show  that  it  embraces 
all  the  instructions  given  to  the  jury;  and, 
upon  failure  to  do  so,  we  must  presume  that 


the  substance  of  instructions  asked  and  re- 
fused was  embraced  in  charges  given  by  the 
court,  and  not  contained  in  the  record,  and 
that  objectionable  instructions  given  by  the 
court  of  its  own  motion,  and  set  out  in  the 
record,  were  corrected  or  withdrawn  in  oth- 
ers given  and  not  embraced  in  the  record. 
State  V.  Winatandleyy  151  Ind.  495,  51  N. 
£.  1054,  and  cases  cited.  See  also  FuUon 
County  V.  Qilfson,  158  Ind.  473,  490,  63  K. 
£.  982. 

It  is  suggested,  but  not  argued,  that  the 
court  erred  in  permitting  an  agent  of  the 
consignee  of  the  horses  to  testify,  as  a  wit- 
ness for  appellee,  to  what  was  said  over  the 
telephone  between  him  and  someone  whose 
voice  was  not  recognized,  but  who  answered 
a  call  for  appellants  at  their  office  in  Indian- 
apolis. The  substance  of  the  communica- 
tion is  that  the  witness  notified  the  person 
who  answered  for  appellants  that  the  car 
floor  had  broken  and  some  of  appellee's 
horses  had  been  injured,  and  appellants 
should  give  the  matter  attention,  and  the 
response  over  the  wire  was  that  they  would 
send  a  man  over  and  attend  to  the  matter. 
We  need  not  decide  whether  or  not  the  evi- 
dence was  competent,  since  it  is  apparent 
that  appellants  could  not  have  been  injured 
by  anything  said  over  the  telephone. 

Judgment  affirmed. 

Rehearing  denied. 
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*1.  The  cashier  of  m  h«iik  orvaBtsed 
under  the  laws  of  thU  stAte  haa  no 
Implied  Avthorltr  to  pay  his  IndiTldual 
debts  by  entering  the  amount  of  them  as  a 
credit  upon  the  passbook  of  his  creditor,  who 
keeps  an  account  with  the  bank,  and  per- 
mitting the  creditor  to  exhaust  such  account 
by  checks  which  are  paid,  the  bank  having 
received  nothing  of  value  In  the  transaction. 

^Headnotes  by  Burch,  J. 

Note. — As  to  duty  of  person  receiving  drafts 
from  bank  president  upon  bank  funds  in  set- 
tlement of  his  own  debt  to  inquire  as  to  his 
authority  to  make  such  drafts,  see,  in  this 
series,  Lamson  v.  Beard,  45  L.  R.  A.  822. 

For  a  case  in  this  series  holding  that  a  per- 
son dealing  with  the  cashier  of  a  bank  is 
chargeable  with  knowledge  of  the  extent  of  his 
authority,  see  Jemlson  y.  Citizens'  Say.  Bank, 
9  L.  R.  A.  708. 
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9.  If  the  cmahter  of  m  banlc,  wtthoat 
actual  authority  so  to  do,  ahoald  ma* 
dertake   to   pay   his   Individual  debts 

in  the  manner  stated,  the  bank  may  recorer 
of  his  creditor  the  amount  of  money  it  may 
put  out  upon  checks  drawn  upon  the  faith 
of  the  unauthorized  passbook  entries. 
8.  The  fact  that  the  cashier  la  person- 
ally Interested  in  a  transaction  of  the 
character  described  is  sufficient  to  put  hit 
creditor  upon  inquiry  as  to  the  actual  extent 
of  the  cashier's  power. 

(January  9,  1904.) 

ERROR  to  the  District  Court  for  Doni- 
phan County  to  review  a  judgment  m 
favor  of  plaintiff  in  an  action  brought  to 
compel  the  return  of  funds  belonging  to  the 
bank  which  were  alleged  to  have  been 
wrongfully  appropriated  by  defendant.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Ryan  ft  Boeder  and  Joh»soBt 
Rnak,  ft  Strlnsfellow,  for  plaintiff  in 
error : 

The  receiver  is  here  claiming  the  benefit 
of  all  the  acts  of  flarpster  so  far  as  they 
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were  beneficial  to  the  corporation,  but  is 
attempting  to  repudiate  those  acts  which 
he  conceives  were  to  its  detriment.  The  re- 
ceiver stands  in  the  shoes  of  the  bank.  He 
has  no  greater  rights  in  this  case  than  the 
bank  itself  would  have. 

Zane,  Banks  &  Banking,  584;  Union  Nat, 
Bank  v.  Bank  of  Kansas  City,  136  U.  S. 
223,  34  L.  ed.  341,  10  Sup.  Ct.  Rep.  1013; 
5  Thomp.  Corp.  §§  G917,  6918;  2  Am.  & 
£ng.  Enc.  Law,  p.  849. 

Harpster  was  in  the  habit  of  paying  his 
individual  debts  presented  to  him  at  the 
bank,  either  by  giving  his  creditor  cash 
which  belonged  to  the  bank  and  charging 
himself  up  with  the  same,  or,  where  the 
amount  of  the  claim  was  large,  entering 
the  payment  as  a  deposit  on  the  passbook 
of  the  customer. 

In  response  to  Mrs.  Hier's  demand  for  the 
payment  of  the  notes  due  the  estate  of  which 
she  was  administratrix,  Harpster,  the 
cashier,  asked  permission  to  pay  two  of 
them,  and  that  she  let  the  other  one  run 
for  a  while.  She  gave  her  consent  to  this, 
and  asked  for  the  payment  of  the  notes  in 
currency.  Harpster  represented  to  her  the 
danger  of  carrying  so  much  money,  and  sug- 
gested giving  her  credit  on  her  passbook 
for  the  amount  of  the  payments,  and  that 
she  make  her  intended  disbursements  by 
check,  instead  of  paying  them  in  cash.  If 
it  was  ultra  vires  for  him  to  indorse  these 
payments  on  her  passbook  because  he  had 
no  funds  in  the  bank,  then  it  would  have 
been  ultra  vires  for  him  to  have  taken  the 
money  of  the  bank  and  turned  that  over 
to  her. 

Mrs.  Hier  did  not  know  anything  to  the 
contrary  than  that  Harpster  was  paying  his 
own  debt  with  his  own  funds.  Was  it  oblig- 
atory upon  her  to  ask  Harpster  to  permit 
her  to  come  in  behind  the  railing  and  ex- 
amine the  books  and  count  the  cash  in  order 
to  satisfy  herself  that  he  was  not  wrong- 
fully using  the  bank's  funds,  or  was  she 
required  to  hunt  up  the  president  and  the 
members  of  the  board  of  directors  and  in- 
quire of  them  if  Harpster  was  acting  within 
the  scope  of  his  authority?  Had  she  pur- 
sued the  latter  course,  she  would  probably 
have  been  told  by  the  president  and  board 
of  directors  that  Harpster  had  the  right  to 
do  as  he  pleased,  for  that  was  what  he  did 
do,  without  any  assistance  or  attention  from 
any  of  the  other  officers. 

The  failure  to  enter  this  deposit  upon  the 
bank's  books  is  at  best  merely  evidence  of 
on  intention  upon  Harpster's  part  to  de- 
fraud his  bank.  As  between  Mrs.  Hier  and 
the  bank,  the  bank  should  lose.  In  present- 
ing her  notes  to  Harpster  for  payment  at 
the  bank  during  banking  hours  she  was  do- 
ing what  the  law  required  of  her  as  adminis- 
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tratrix;  she  had  a  right,  when  Harpster 
paid  her  notes  by  entering  the  same  as  a 
deposit  upon  her  passbook,  to  presume  that 
he  was  acting  within  the  scope  of  his  au- 
thority, that  he  had  on  deposit  to  his  credit 
in  the  bank  fimds  sufficient  out  of  which  to 
make  these  payments,  or  that  he  had  a 
credit  with  the  bank  which  enabled  him  to 
use  its  funds  for  this  purpose.  No  other 
duty  devolved  upon  her,  and  she  acted  as 
any  ordinarily  careful  and  prudent  person 
would  have  acted  under  the  same  circum- 
stances. - 

When  a  bank  places  an  officer  at  the  win- 
dow where  he  transacts  its  business  with 
the  public,  it  tells  the  world,  in  effect,  that 
this  man  is  trustworthy  and  reliable,  that 
he  will  act  within  the  scope  of  his  author- 
ity, and  the  public  is  safe  in  dealing  with 
him.  If  he  transcends  his  authority,  turns 
rascal,  and  begins  to  cheat  his  bank,  in  all 
equity  and  good  conscience  the  bank  should 
suffer  the  loss  rather  than  the  customer, 
who  is  compelled  to  deal  with  him. 

Ooshen  Nat.  Bank  v.  State,  141  N.  Y. 
379,  36  N.  E.  316;  Phillips  v.  Mercantile 
Nat.  Bank,  140  N.  Y.  556,  23  L.  R.  A.  684, 
37  Am.  St.  Rep.  596,  35  N.  E.  982;  L'Her- 
bette  V.  Pittsfield  Nat.  Bank,  162  Mass. 
137,  44  Am.  St.  Rep.  354,  38  N.  E.  368; 
Abbott,  Trial  Ev.  p.  340;  Zane,  Banks  & 
Banking,  pp.  146,  151;  2  Am.  &  Eng.  Enc. 
Law,  p.  102;  8tepJiens  v.  Board  of  Educa- 
tion, 79  N.  Y.  183,  35  Am.  Rep.  511 ;  Lam- 
son  V.  Beard,  45  L.  R,  A.  822,  36  C.  C.  A. 
56,  94  Fed.  30. 

Defendant  in  error  is  estopped  from  claim- 
ing any  benefit  on  account  of  the  wrongful 
act  of  tlie  cashier,  or  the  wrongful  acts  of 
the  other  officers  of  the  bank. 

A  bank,  by  course  of  dealing,  can  commit 
the  whole  corporate  authorily  to  one  par- 
ticular officer. 

Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y. 
82,  36  Am.  Rep.  582;  Davenport  v.  Stone, 
104  Mich.  521,  53  Am.  St.  Rep.  467,  62  N. 
W.  722;  City  Nat.  Bank  v.  National  Park 
Bank,  32  Hun,  105;  Cox  v.  Robinson,  27  C. 
C.  A.  120,  48  U.  S.  App.  388,  82  Fed.  277; 
Ai'mstrong  v.  Cache  Valley  Land  d  Canal 
Co.  14  Utah,  450,  48  Pac.  690;  National 
Bank  of  Commerce  v.  First  Nat.  Bank,  10 
C.  C.  A.  87,  27  U.  S.  App.  88,  61  Fed.  809; 
Carpy  v.  Dowdell,  116  Cal.  677,  47  Pac.  695; 
Caldicell  v.  National  Mohawk  Valley  Bank, 
64  Barb.  333;  Martin  v.  Webb,  110  U.  S. 
7,  28  L.  ed.  49,  3  Sup.  Ct.  Rep.  428;  Mer- 
cantile  Bank  v.  McCarthy,  7  Mo.  App.  318; 
First  Nat.  Bank  v.  Stone,  106  Mich.  367, 
64  N.  W.  487;  Winton  v.  Uttle,  94  Pa. 
64;  4  Thomp.  Corp.  §  4620,  p.  3456;  1  Mora- 
wetz,  Priv.  Corp.  §  509;  Washington  Sav. 
Bank  v.  Butchers*  <t  D.  Bank,  107  Mo.  144, 
28  Am.  St.  Rep.  405,  17  S.  W.  644;  Libby 


954 


Kansab  Supreme  Coubt. 


Y.  Union  NaU  Bank,  99  111.  622;  First  Nat. 
Bank  v.  Kimberland,  16  W.  Va.  655;  Zane, 
Banks  &  Banking,  $  105;  First  Nat.  Bank 
V.  Oraham,  79  Pa.  106^  21  Am.  Rep.  49. 

The  bank  is  estopped,  not  only  by  the 
acts  of  its  cashier,  but  by  the  acts  of  its 
other  officers,  from  asserting  in  this  acticHi 
that  the  cashier  was  exceeding  his  authority 
in  entering  up  these  items  of  credit  upon 
Mrs.  Hier's  passbook. 

Goiven  Marble  Co.  v.  Tarrant,  73  111.  608; 
8t.  Louis  Y.  8t.  Louis  Gaslight  Co.  70  Mo. 
69;  Zahriskie  v.  Clet>ela/nd,  C.  &  C.  R.  Co. 
23  How.  381-400,  16  L.  ed.  488-498;  Seeley 
V.  San  Jos4  Independent  Mill  d  Lumber  Co. 
59  Cal.  22;  Electrical  Supply  Co.  v.  Jersey 
City  Electric  Light  Co.  4  N.  Y.  S.  R.  610; 
Burrows  v.  Smith,  10  N.  Y.  550;  Lyndon 
Mill  Co.  V,  Lyndon  Literary  d  Biblical  Inst. 
63  Vt.  581,  25  Am.  St.  Rep.  783,  22  Atl. 
575;  Brown  v.  Wright,  25  Mo.  App.  54; 
Kfieeland  v.  Oilman,  24  Wis.  39;  New  Eng- 
kmd  Car  Spring  Co.  v.  Union  India  Rubber 
Co.  4  Blatchf.  1,  Fed.  Cas.  No.  10,153; 
Wetherbee  v.  Fitch,  117  111.  67,  7  N.  E. 
513;  Holden  y.  Whiting,  29  Fed.  881;  Whit- 
ing V.  Wellington,  10  Fed.  810;  Com.  y. 
Reading  Sav.  Bank,  137  Mass.  433;  Holden 
Y.  Phelps,  141  Mass.  456,  5  N.  E.  815. 

The  account  between  the  administratrix 
and  the  bank  is  an  account  stated. 

American  Nat.  Bank  v.  Presnall,  58  Kan. 
«9,  48  Pac.  656;  Talcott  v.  First  National 
Bank,  53  Kan.  480,  24  L.  R.  A.  737,  36  Pac. 
1006 ;  Myers  v.  Kiowa  County,  60  Kan.  189, 
56  Pac.  11. 

The  cashier's  habit  of  paying  his  indi- 
vidual indebtedness  out  of  the  funds  of  the 
bank  had,  through  long  usage,  become  a 
custom  of  the  bank,  and  was  notice  to  the 
world  that  said  bank  sanctioned  the  prac- 
tice, and  that  the  cashier  had  with  said 
bank  such  arrangements  as  would  enable 
him  to  continue  such  practice. 

4  Thomp.  Corp.  $  4746;  Mercantile  Bank 
V.  McCarthy,  7  Mo.  App.  318. 

Mrs.  Hier  had  tlie  right  to  presume  that 
the  entries  made  in  her  passbook  were  cor- 
rectly made,  and  were  identically  the  same 
as  the  entries  which  appeared  in  her  ac- 
count on  the  other  books  of  the  bank. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657. 

A  passbook  which  has  been  balanced  be- 
comes an  account  stated  between  the  parties 
after  a  reasonable  time  has  been  allowed 
for  its  examination,  and  it  cannot  be  sub- 
sequently opened  up  for  investigation,  even 
for  fraud  or  mistake,  where  one  of  the 
parties  has  in  good  faith  acted  upon  it  as 
an  acoount  stated,  and  would  be  prejudiced 
in  his  rights  by  any  change  made  therein. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  437. 
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Messrs.  A.  L.  Perry  and  8« 
ster,  for  defendant  in  error: 

A  passbook  is  merely  a  receipt,  and  may 
be  explained;  it  is  only  evidence  of  a  trans- 
action to  the  same  extent  as  a  receipt. 

Talcott  V.  First  Nat.  Bank,  53  Kan.  483, 

24  L.  R.  A.  737,  36  Pac.  1066;  WUliams  v. 
Dorrier,  135  Pa.  445,  19  Atl.  1024;  Harris 
son  V.  Henderson  (Kan.)  62  L.  R.  A.  760, 
72  Pac.  876;  Harrison  v.  Henderson  (Kan.) 
72  Pac.  878. 

A  partner  cannot  pay  his  individual  pre- 
existing indebtedness  with  the  funds  of  the 
firm,  or  by  pledging  the  credit  of  the  firm. 

Williams  v.  Bamett,  10  Kan.  455;  Rogers 
V.  Batchelor,  12  Pet.  229,  9  L.  ed.  1063; 
Cadwallader  v.  Kroesen,  22  Md.  200;  Dob  v. 
Halsey,  161"  Johns.  34,  8  Am.  Dec.  293; 
Gansevoort  v.  Williams,  14  Wend.  133 ;  Dav- 
enport V.  Runlett,  3  N.  H.  386;  Pierce  v. 
Pass,  1  Port.  (Ala.)  232;  Morse  v.  Massor 
chusetts  Nat.  Bank,  Holmes^  209,  Fed.  Cas. 
No.  9,857;  Bank  of  United  States  v.  Dunn, 
6  Pet.  51,  8  L.  ed.  316;  Bank  of  Metropolis 
V.  Jones,  8  Pet.  16,  8  L.  ed.  850. 

A  cashier  cannot  bind  his  bank  by  making 
a  contract  of  the  bank  in  his  individual  in- 
terests. 

Bank  of  New  York  Nat.  Bkg.  Asso.  v. 
American  Dock  d  Trust  Co.  143  N.  Y.  559, 
38  N.  E.  713;  Hanover  Nat.  Bank  v.  Ameri- 
can Dock  d  Trust  Co.  148  N.  Y.  612,  61  Am. 
St.  Rep.  721,  43  N.  E.  72;  Anderson  ▼.  Kis- 
sam,  35  Fed.  699;  Chrystie  v.  Foster,  9  C. 
C.  A.  606,  26  U.  S.  App.  67,  61  Fed.  551; 
Lamson  v.  Beard,  46  L.  R.  A.  822,  36  C.  C. 
A.  66,  94  Fed.  30;  West  St.  Louis  Sav.  Bank 
Y.  Shawnee  County  Bank,  95  U.  S.  657,  24 
L.  ed.  490;  Wilson  v.  Metropolitan  Elev.  R. 
Co.  120  N.  Y.  145,  17  Am.  St.  Rep.  625,  24 
N.  E.  384;  Claflin  v.  Farmers'  d  C.  Bank, 

25  N.  Y.  293;  United  States  v.  City  Bank, 
21  How.  356,  16  L.  ed.  130;  Doted  v. 
Stephenson,  106  N.'  C.  467,  10  S.  E.  1101; 
Chrystie  v.  Foster,  9  C.  C.  A.  606,  26  U.  S. 
App.  67,  61  Fed.  651;  Asher  v.  Sutton,  31 
Kan.  286,  1  Pac.  636 ;  Greenawalt  v.  Wilson, 
52  Kan.  109,  34  Pac.  403 ;  First  Nat.  Bank 
V.  Drake,  29  Kan.  311,  44  Am.  Rep.  646; 
Campbell  v.  Manufacturers*  Nat.  Bank,  67 
N.  J.  L.  301,  91  Am.  St.  Rep.  438,  51  Atl. 
497. 

Estoppel  only  applies  when  the  corpora- 
tion had  the  power  originally  to  do  a  cer- 
tain act.  It  then  can  ratify  that  act  when 
done  by  some  unauthorized  person  acting, 
or  claiming  to  act,  for  the  corporation. 
The  directors  of  the  Wathena  State  Bank 
could  only  ratify  the  unauthorized  acts  of 
Harpster  when  they  were  such  acts  as  they 
could  have  done. 

First  Nat.  Bank  v.  Drake,  29  Kan.  321, 
44  Am.  Rep.  646 ;  El  Capitan  Land  d  Cattle 
Co.  Y.  Boston-Kansas  City  Cattle  Loan  Co. 
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65  Kan.  359,  69  Pac.  332;  Sargent  v.  Kansas 
Midland  R.  Co,  48  Kan.  672,  29  Pac.  1063. 

Buroh,  J.,  delivered  the  opinion  of  the 
court: 

Briefly  summarized,  the  essential  faola 
of  this  controversy  are  as  follows:  The 
cashier  of  a  bank  organized  under  the  laws 
of  this  state  was  allowed  the  sole  charge 
and  conduct  of  its  affairs  by  its  board  of  di- 
rectors. He  was  indebted  individually  to 
a  depositor  of  the  bank,  and  upon  different 
occasions  pretended  to  make  payments  upon 
such  indebtedness  by  giving  the  depositor 
credit  upon  her  passbook.  Such  credits 
were  not  shown  upon  any  other  memoranda 
of  the  bank's  business,  and  were  not  entered 
upon  its  books.  The  last  transaction  of  Uiis 
character  occurred  upon  November  30,  1900. 
A  final  settlement  was  then  had  between 
the  depositor  and  the  cashier,  resulting  in 
the  surrender  to  him  of  his  last  unpaid 
note,  and  an  entry  upon  her  passbook  as 
before.  She  then  demanded  her  balance  in 
the  bank.  The  cashier  balanced  her  pass- 
book, she  drew  a  check  for  the  amount 
shown  by  the  passbook  to  be  due  her,  and 
he  gave  her  therefor  a  cashier's  draft  upon 
a  bank  in  St.  Joseph,  Missouri,  which  was 
afterwards  duly  paid  and  returned.  No  offi- 
cer of  the  bank  had  actual  knowledge  of 
the  true  character  of  these  transactions  ex- 
cept the  cashier.  The  depositor  herself  acted 
in  good  faith.  On  January  16,  1901,  the 
death  of  the  cashier  occurred.  The  bank 
was  then  found  to  be  insolvent,  was  immedi- 
ately taken  in  charge  by  the  bank  commis- 
sioner, and  in  due  time  a  receiver  for  it  was 
appointed.  Because  the  books  of  the  bank 
did  not  disclose  the  personal  transactions  of 
the  cashier  with  the  depositor,  her  account 
appeared  to  be  overdrawn  when  the  receiver 
assumed  control.  The  amount  of  the  over- 
draft following  the  affair  of  November  30, 
1900,  was  somewhat  reduced  by  deposits 
subsequently  made  by  third  parties  to  the 
depositor's  credit,  and  the  receiver  sued  for 
the  balance  appearing  to  be  due  when  he 
took  charge.  From  the  facts  found  the  dis- 
trict court  concluded  that  the  cashier  had 
no  authority  to  pay  his  individual  debts  to 
the  depositor  by  giving  her  credit  in  the 
bank  and  permitting  her  to  draw  checks 
upon  it  without  its  having  received  anything 
of  value  therefor;  that  the  entries  of  credit 
upon  the  depositor's  passbook  were  acts  be- 
yond the  scope  of  the  cashier's  power;  and 
that,  because  nothing  appeared  upon  the 
books  of  the  bank  to  give  notice  of  the 
facts,  the  bank  was  not  bound.  Judgment 
was  rendered  for  the  receiver,  and  the  de- 
positor asks  for  a  review  of  these  conclusions 
of  law. 

The  defendant  received  no  money  in  pay- 
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ment  of  her  debtor's  notes,  and  made  no  de- 
posit in  the  bank  of  anything  derived  from 
them.  Her  debtor  made  no  deposit  for  her, 
and  procured  no  transfer  of  funds  to  her 
account  as  an  equivalent.  Therefore  the 
books  of  the  bank  spoke  true,  and  any  ob- 
ligation of  the  bank  to  pay  the  defendant's 
checks  arose  from  the  entries  upon  her  pass- 
book made  by  the  bank's  cashier.  Those 
entries  were  made  in  payment  of  the  cash- 
ier's private  debt,  and,  if  of  any  effect  at 
all,  amounted  to  an  appropriation  of  the 
money  of  the  bank  to  the  discharge  of  his 
personal  obligations.  The  cashier  had  a 
right  to  dispose  of  the  funds  of  the  bank  for 
purposes  contemplated  by  its  charter.  For 
this  his  office  is  a  warrant  of  authority. 
But  he  could  not  absorb  the  funds  of  the 
bank  in  the  satisfaction  of  his  private  debts 
without  an  express  and  especial  authoriza- 
tion. Tlie  office  of  cashier  does  not  import 
such  power.  Whether  or  not  such  authority 
actually  did  exist  the  defendant  was  bound 
to  inquire.  It  has  been  well  understood 
from  of  old  that  no  man  can  serve  two  mas- 
ters. He  will  hold  either  to  one  or  to  the 
other.  For  a  like  reason  the  cashier  could 
not  serve  both  himself  and  the  bank  in  a 
single  transaction,  and  because  he  was  at- 
tempting such  a  perilous  thing  the  defend-  ' 
ant  was  put  upon  guard  as  to  the  extent 
of  his  power.  ''It  is  against  the  general 
law  of  reason  that  an  agent  should  be  in- 
trusted with  power  to  act  for  his  principal 
and  for  himself  at  the  same  time."  Bank 
of  yew  York  Nat,  Bkg.  Asso.  v.  American 
Dook  d  Trust  Co,  143  N.  Y.  659,  564,  38  N. 
E.  713,  714.  "It  is  not  pretended  that  Col- 
lins  had  any  express  authority  to  apply  the 
funds  of  the  bank  to  the  payment  of  his 
own  note.  He  had  no  implied  authority  to 
do  so.  There  are  no  presumptions  in  favor  of 
such  a  delegation  of  power.  He  who  assumes 
to  rely  upon  the  authority  of  an  agent  to 
bind  his  principal  to  the  discharge  of  the 
agent's  own  obligation  must  prove  actual 
authority  if  contest  arises.  No  principle  of 
law  of  agency  is  better  settled  than  that  no 
person  can  act  as  the  agent  of  another  in 
making  a  contract  for  himself."  Ghrystie  v. 
Foster,  9  C.  C.  A.  606,  26  U.  S.  App.  67,  61 
Fed.  551, 553.  Tliecase  of  Williams  v.  Dorrier, 
135  Pa.  445,  19  Atl.  1024,  is  directly  in  point. 
The  syllabus  reads :  "The  cashier  of  an  unin- 
corporated bank,  himself  a  partner,  being 
indebted  individually  on  a  note  he  had  made 
to  a  depositor,  wrote  to  the  latter  that  he 
had  placed  to  his  credit  $1,000  as  a  payment 
on  the  note.  A  credit  for  this  amount  was 
placed  to  the  depositor's  account  upon  the 
books  of  the  bank.  Afterward  the  cashier 
wrote  to  the  depositor  that  he  had  again 
placed  $1,000  to  his  credit  as  a  second  pay- 
ment>  but  no  credit  for  this  amount  was 
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placed  to  the  account.  The  depositor  checked 
out,  from  time  to  time,  both  amounts,  when 
the  receiver  of  the  bank  sued  to  recover  the 
same  from  the  depositor.  ( 1 )  In  such  case 
the  bank  was  estopped  from  setting  up  want 
of  authority  in  the  cashier,  so  far  as  related 
to  the  credit  for  the  first  $1,000,  but  was 
not  estopped  by  the  act  of  the  cashier  as 
to  the  second  $1,000,  though  the  cashier 
had  placed  them  both  upon  the  depositor's 
passbook;  and  the  bank  could  recover  the 
latter  as  an  overdraft."  The  entry  of  cred- 
its in  the  defendant's  passbook  in  payment 
of  the  cashier's  private  debt  is  quite  anal- 
ogous in  principle  to  the  payment  of  a  bank 
officer's  personal  obligations  by  drafts  drawn 
by  him  in  favor  of  his  creditor  upon  the 
funds  of  the  bank.  In  such  a  case  it  is  the 
duty  of  the  recipient  of  the  instruments  to 
inquire  of  those  who  alone  could  confer  it  if 
the  officer  possessed  the  requisite  power  to 
execute  them.  "Brokers  who  receive  drafts 
drawn  in  their  favor  by  the  president  of  a 
bank  upon  its  funds  in  settlement  of  his 
transactions  upon  the  board  of  trade  are 
bound  to  communicate  that  fact  to  the  bank 
directors,  and  inquire  as  to  his  authority  to 
execute  the  paper."  Lamson  v.  Beard,  45 
L.  R.  A.  822,  36  C.  C.  A.  56,  94  Fed.  30. 
In  the  case  just  cited  Judge  Woods  discusses 
tlie  direction  and  scope  of  such  an  inquiry 
in  the  following  manner:  "The  inquiry, 
therefore,  which  these  plaintiffs  in  error 
should  have  made,  was  whether  Cassatt  had 
authority  to  draw  drafts  of  the  bank  upon 
funds  of  the  bank  in  possession  of  its  cor- 
respondents for  us^  in  his  individual  trans- 
action. Such  an  inquiry  involved  no  diffi- 
culty beyond  communicating  to  the  direc- 
tors of  the  bank  other  than  Cassatt  the  fact 
that  such  a  draft  or  drafts  had  been  ten- 
dered in  discharge  of  liabilities  incurred  in 
dealings  upon  the  Board  of  Trade  in  Chi- 
cago, and  asking  whether  the  execution  of 
the  paper  had  been  authorized.  There  can 
be  little  doubt  what  would  have  been  the  re- 
sult of  such  an  inquiry,  accompanied  with  a 
frank  and  full  statement  of  the  facts  as  they 
were  known  to  the  payees  of  any  of  the 
drafts  ia  suit  at  the  time  of  the  execution. 
It  would  not  have  needed  a  discovery  of  Cas- 
satt's  fraudulent  bookkeeping  to  enable  the 
directors  to  say  whether  the  execution  of 
such  paper  had  been  theretofore  authorized, 
or  then  had  their  approval.  As  contended, 
it  was  clearly  no  duty  of  the  plaintiff's  in 
error  to  undertake  an  examination  ^i  the 
books,  which,  once  they  commenced  inquiry 
into  the  management  of  the  bank,  they 
would  have  learned  had  been  wholly  in  the 
keeping  of  Cassatt  and  of  clerks  who  coulil 
rot  be  expected  to  testify  against  him.  In- 
quiry of  Cassatt,  too,  it  is  to  be  presumed, 
would  have  been  useless,  and  therefore,  if 
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made,  would  not  have  met  the  requirement 
of  the  law.  The  one  thing  necessary  to  be 
known  was  whether  Cassatt  had  authority 
to  make  the  proposed  use  of  the  bank*s  pa- 
per. The  authority  could  have  come  only 
from  the  directors  by  direct  resolution  or  by 
acquiescence  or  implied  assent,  and  the 
plain,  unmistakable  course  was  to  push  the 
inquiry,  wherever  begun,  to  the  source  of 
authority.*' 

The  rule  of  law  involved,  that  an  agent 
may  not  represent  himself  and  his  principal 
in  the  same  transaction,  has  been  applied  in 
many  cases.  "Undoubtedly  the  general 
rule  is  that  one  who  receives  from  an  officer 
of  a  corporation  the  notes  or  securities  of 
such  corporation  in  payment  of  or  as  secur- 
ity for  a  personal  debt  of  such  officer  doc« 
so  at  his  own  peril.  Prima  facie  the. act 
is  unlawful,  and,  unless  actually  authorized, 
the  purchaser  will  be  deemed  to  have  taken 
them  with  notice  of  the  rights  of  the  cor- 
poration." Wilson  V.  Metropolitan  Elev.  R. 
Co,  120  N.  Y.  145,  150,  17  Am.  St.  Rep.  625, 
24  N.  B.  384,  386.  "Ordinarily,  the  cashier, 
being  the  ostensible  executive  officer  of  a 
bank,  is  presumed  to  have,  in  the  absence  of 
positive  restrictions,  all  the  power  necessary 
for  such  an  officer  in  the  transaction  of  the 
legitimate  business  of  banking.  Thus  he  is 
generally  understood  to  have  authority  to 
indorse  the  commercial  paper  of  his  bank, 
and  bind  the  bank  by  the  indorsement.  So, 
too,  in  the  absence  of  restrictions,  if  he  has 
procured  a  bona  fide  rediscount  of  the  paper 
of  the  bank,  his  acts  will  be  binding,  because 
of  his  implied  power  to  transact  such  busi- 
ness; but  certainly  he  is  not  presumed  to 
have  power,  by  reason  of  his  official  position, 
to  bind  his  bank  as  an  accommodation  in- 
dorser  of  his  own  promissory  note.  Such  a 
transaction  would  not  be  within  the  scope  of 
his  general  powers,  and  one  who  accepts  an 
indorsement  of  that  character,  if  a  contest 
arises,  must  prove  actual  authority  before 
he  can  recover.  There  are  no  presumptions 
in  favor  of  such  a  delegation  of  power.'* 
West  8t,  Louis  8av.  Bank  v.  8hau> 
nee  County  Bank,  95  U.  S.  557,  559, 
24  L.  ed.  490,  491.  "In  the  absence 
of  special  authority  from  the  directors 
of  a  bank,  the  president  cannot  au- 
thorize the  cashier  to  pay  the  checks  of  a 
person  who  holds  a  claim  against  the  presi- 
dent, but  has  no  deposit  in  the  bank.  The 
amount  of  the  checks  cashed  can  be  recov- 
ered by  the  bank  from  the  drawer  of  the 
checks  in  an  action  for  money  paid  out.'' 
Dowd  v.  Stephenson,  105  N.  C.  467,  10  S.  E. 
1101.  "One  man  ought  not  to  be  permitted 
to  dispose  of  the  property,  or  to  bind  the 
rights,  of  another  unless  the  latter  has  au- 
thorized the  act.  In  the  case  of  a  partner 
paying  his   own   separate  debt   out   of  the 
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pMiaership  funds,  it  is  manifest  that  it  is 
a  violation  of  his  duty  and  of  the  right  of 
his  partners,  unless  they  have  assented  to 
it.  The  act  is  an  illegal  conversion  of  the 
funds,  and  the  separate  creditor  can  have 
no  better  title  to  the  funds  than  the  partner 
himself  had.  Does  it  make  any  difference 
that  the  separate  creditor  had  no  knowl- 
edge at  the  time  that  there  was  a  misappro- 
priation of  the  partnership  funds?  We  think 
not.  If  he  had  such  knowledge,  undoubted- 
ly he  would  be  guilty  of  groes  fraud,  not 
only  in  morals,  but  in  law.  That  was  ex- 
pressly decided  in  Shirreff  v.  Wilks,  1  East, 
48,  and,  indeed,  St^ms  too  plain  upon  prin- 
ciple to  admit  of  any  serious  doubt.  But 
we  do  not  think  that  such  knowledge  is  an 
essential  ingredient  in  such  a  case.  The 
The  true  question  is  whether  the  title  to  the 
property  has  passed  from  the  partnership 
to  the  separate  creditor.  If  it  has  not,  then 
the  partnership  may  reassert  their  claim  to 
it  in  the  hands  of  such  creditor."  Rogers 
v.  BaiGhelor,  12  Pet.  221,  229,  9  L.  ed.  1063, 
1067.  "A  general  authority  to  the  presi- 
dent of  a  bank  to  certify  checks  drawn  upon 
it  does  not  extend  to  checks  drawn  by  him- 
self. The  face  of  the  check  showing  the 
president's  attempt  to  use  his  official  char- 
acter for  his  private  benefit,  everyone  to 
whom  it  comes  is  put  upon  inquiry;  and 
when  the  certificate  is  false  no  one  can  re- 
cover against  the  bank  as  a  bona  fide  hold- 
er." Claflin  V.  Farmers'  d  C.  Bank,  25  N. 
Y.  293. 

In  the  case  of  Campbell  v.  Manufacturers' 
Nat,  Bank,  07  N.  J.  L.  301,  91  Am.  St.  Rep. 
438,  51  Atl.  497,  the  receiver  of  a  bank 
brought  an  action  to  recover  money  ob- 
tained by  the  defendant  upon  a  draft  drawn 
upon  the  bank  funds  by  its  cashier  in  pay- 
ment of  his  individual  debt.  In  sustaining 
a  recovery  the  court  said :  "There  is  no  rea- 
son, whi(A)  is  founded  on  principle,  that  can 
be  given  for  not  applying  the  same  rule  of 
agency  to  a  cashier  as  to  other  persons  oc- 
cupying fiduciary  relations.  No  person  can 
act  as  an  agent  in  a  transaction  in  which 
he  has  an  interest,  or  to  which  he  is  a  party, 
on  the  side  opposite  to  his  principal.  This 
must  be  so  where  the  person  dealing  with 
the  agent  has  knowledge  of  the  facts.  A 
person  cannot  deal  with  a  cashier  of  a  bank 
as  an  individual  in  securing  a  draft,  and 
claim,  after  the  draft  is  delivered,  it  has  be- 
come the  transaction  of  the  bank.  To  make 
the  acts  of  the  cashier  valid,  the  transaction 
in  which  the  draft  is  delivered  must  be  a 
bank  transaction,  made  by  the  cashier,  with- 
in his  express  or  implied  authority,  in  the 
conduct  of  the  business  of  the  bank.  So 
long  as  a  person  deals  with  the  cashier  in  a 
matter  wherein,  as  between  himself  and  the 
cashier,  he  is  dealing  with,  or  has  a  right  to 
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believe  he  Is  dealing  with,  the  bank,  the 
transaction  is  obligatory  upon  the  bank. 
The  cashier  is  presumed  to  have  all  the  au- 
thority he  exercises  in  dealing  with  execu- 
tive functions  legally  within  the  powers  of 
the  bank  itself,  or  which  are  usually  or  cus- 
tomarily done,  or  held  out  to  be  done,  by 
such  an  officer.  But  the  test  of  the  trans- 
action is  whether  it  is  with  the  bank  and  its 
business,  or  with  the  cashier  personally  and 
in  his  business.  Claflin  v.  Farmers'  d  C. 
Bank,  25  N.  Y.  293;  Moores  v.  Citizens'  Nat. 
Bank,  111  U.  S.  156,  28  L.  ed.  385,  4  Sup. 
Ct.  Rep.  345.  As  to  the  former,  all  pre- 
sumptions are  in  favor  of  its  regularity  and 
binding  force.  In  the  latter  no  such  pre- 
sumption arises.  In  fact,  upon  proof  that 
it  was  known  to  the  claimant  to  be  an  in- 
dividual transaction,  and  not  one  for  the 
bank,  the  burden  is  cast  upon  the  claimant 
to  establish  by  proof  that  the  act  of  the 
cashier  thus  done  for  his  own  individual 
benefit  was  authorized  or  ratified.  These 
arc  fundamental  principles  applicable  to 
principal  and  agent  in  every  transaction 
arising  out  of  that  relation." 

in  Williains  v.  Bamett,  10  Kan.  455,  it 
is  said:  "True,  each  member  of  a  partner- 
ship has  the  jus  disponendi  in  reference  to 
all  the  partnership  property;  but  that  right 
is  subordinate  to  the  obligation  to  make  all 
dispositions  for  the  benefit  of  the  partner- 
ship. He  may  not  pledge  the  partnership 
credit,  or  use  the  partnership  assets,  for  the' 
satisfaction  of  his  individual  indebtedness, 
without  the  consent  of  his  partners.  That 
is  a  use  foreign  to  the  purposes  of  a  part- 
nership. Neither  can  he  in  any  way  dispose 
of  the  property  so  as  to  deprive  the  part- 
nership of  the  benefit  of  it."  By  way  of 
paraphrase  it  may  be  observed,  that  the 
cashier  of  a  bank  may  not  pledge  the  credit 
of  the  corporation,  or  use  the  corporate  as- 
sets, for  the  satisfaction  of  his  individual 
indebtedness,  without  the  consent  of  the 
board  of  directors.  That  is  a  use  foreign  to 
the  charter  purposes  of  the  corporation. 
And  because  such  conduct  falls  outside  the 
scope  of  a  cashier's  lawful  authority  anyone 
dealing  with  him  privately  must  do  so  at 
his  peril.  The  case  of  Goshen  Nat.  Bank  v. 
State,  141  N.  Y.  379,  36  N.  E.  316,  cited 
by  counsel  for  defendant,  is  not  opposed  to 
these  views,  for  in  that  case  the  cashier 
"had  the  right  to  draw  a  draft  on  the  cor- 
responding bank  of  the  claimant  for  himself 
upon  the  same  terms  that  he  had  to  draw  a 
draft  for  a  stranger."  See  Campbell  v.  Man- 
iifacturers'  Nat.  Bank,  67  N.  J.  L.  306,  91 
Am.  St.  Rep.  442,  51  Atl.  499,  and  Bank  of 
New  York  Nat.  Bkg.  Asso.  v.  American 
Dock  &  Trust  Co.  143  N.  Y.  559,  38  N.  E, 
713. 

It  is  said  that  the  act  of  the  cashier  in 
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entering  up  depodtt  on  the  defendant's  pus- 
book  was  an  assurance  from  him  that,  if  he 
was  using  the  bank's  funds,  he  was  acting 
within  his  authority.  The  reply  is  that,  be- 
cause he  was  paying  his  own  debt,  his  as- 
surance was  merely  that  of  himself  as  an  in- 
dividual for  his  own  ends,  and  not  that  of 
the  bank  through  him,  as  its  agent,  for  its 
benefit. 

It  is  said  that  when  a  bank  places  an  of- 
ficer at  the  window,  where  he  transacts  its 
business  with  the  public,  it  in  effect  tells  the 
world  that  he  is  trustworthy  and  reliable, 
and  that  he  will  act  within  the  scope  of  his 
authority.  It  does  nothing  of  the  kind. 
Such  a  declaration  would  protect  a  recipient 
in  the  enjoyment  of  a  Christmas  gift  of  the 
entire  body  of  corporate  assets.  By  placing 
an  officer  at  the  window  to  do  its  business  a 
bank  publishes  to  the  world  that  he  is  there 
to  do  its  business,  and  not  his  business; 
that  he  has  no  power  or  authority  to  do  any 
act  outside  the  legitimate  prosecution  of 
the  corporate  enterprise;  and  that  it  will 
not  be  bound  by  any  perversion  of  the  cor- 
porate funds  to  his  personal  use.  ''The 
cashier  is  the  executive  of  the  financial  de- 
partment of  the  bank,  and  whatever  is  to  be 
done,  either  to  receive  or  pass  away  the 
funds  of  the  bank  for  banking  purposes,  is 
done  by  him  or  under  his  direction.  He 
therefore  directs  and  represents  the  bank  in 
the  reception  and  emission  of  money  for 
banking  objects.  United  States  v.  City 
Bank,  21  How.  356,  IG  L.  ed.  130;  Mer- 
chants' Nat.  Bank  v.  State  Nat,  Bank,  10 
Wall.  604,  19  L.  ed.  1008 ;  Commercial  Bank 
V.  Norton,  1  Hill,  601.  But  neither  the 
president  nor  the  cashier  can  impose. by  his 
own  action,  on  the  bank,  any  liability  not 
already  imposed  bj'  law  or  usage."  Asher 
V.  Sutton,  31  Kan.  286,  289,  1  Pac.  635,  537. 

In  an  effort  to  avoid  the  effect  of  these 
conclusions,  and  to  establish  ratification  or 
estoppel  on  the  part  of  the  bank,  the  defend- 
ant strives  to  magnify  the  importance  of 
many  minor  details  of  her  relations  with  the 
bank  and  its  cashier,  in  which  the  volumi- 
nous findings  of  fact  abound.  It  may  be 
doubted  if  the  act  of  the  cashier  was  capa- 
ble of  ratification  by  the  board  of  directors, 
because  it  was  not  within  the  power  of  the 
board  to  grant  him  such  authority  in  the 
first  instance.  "May  the  officers  of  a  cor- 
poration make  a  contract  binding  on  the 
company  by  which  its  property  is  diverted 
from  the  use  and  benefit  of  the  corporation 
and  applied  to  the  payment  of  the  individ- 
ual debt  of  its  president?  It  is  a  funda- 
mental principle  that  the  oQicers  and  direct- 
ors of  a  corporation  are  trustees  for  its 
stockholders.  Sargent  v.  Kansas  Midland 
R,  Co,  48  Kan.  672,  29  Pac.  1063.  This 
fiduciary  relation  forbids  the  doing  of  any 
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act  by  them  by  which  the  corporate  assets 
are  i^>plied  to  any  use  except  such  as  may 
sorve  the  purpose  of  the  corporation.  It  is 
as  much  beyond  the  power  of  the  officers  or 
directors  of  a  corporation  to  pledge  its  prop- 
erty to  secure  the  personal  debt  of  its  pres- 
ident as  it  is  to  use  it  in  pledge  for  the  pay- 
ment of  the  obligation  of  a  total  stranger.*' 
El  Capitan  Land  d  Cattle  Co.  ▼.  Boston- 
Kansas  City  Cattle  Loan  Co.  65  Kan.  359. 
361,  69  Pac.  832.  "A  corporate  officer  who 
performs  the  duties  of  his  position  is  not, 
in  the  abs^ioe  of  agreement  with  the  cor- 
poration^  entitled  to  any  compensation 
therefor.  Nor  can  the  directors,  after  the 
services  have  been  performed,  pay  for  such 
services,  unless  per  contract  theretofore 
made.  The  reason  is  that  the  board  cannot 
give  away  the  money  of  the  stoekholders. 
They  can  be  liberal  or  charitable  with  their 
own  private  funds,  but,  as  agents,  cannot 
be  liberal  with  money  of  their  principals. 
A  subsequent  vote  of  the  board  to  pay  a  di- 
rector for  his  services,  when  there  was  no 
previous  agreement,  is  not  binding."  *'If  the 
directors  have  no  power  to  bind  the  corpora- 
tion by  a  direct  vote  granting  pay  for  past 
services  in  any  capacity  to  one  of  their  num- 
ber who  agreed  to  serve  without  compensa- 
tion, a  fortiori,  the  corporation  is  not  con- 
cluded by  a  presumed  ratification  through  a 
supposed  knowledge  and  acquiescence  on  the 
part  of  such  directors.  What  cannot  be 
done  directly,  through  lack  of  power,  is 
never  accomplished  indirectly  by  silence,  ae- 
quiescence,  and  ratification."  First  Nat. 
Bank  v.  Drake,  29  Kan.  311,  317,  320,  44 
Am.  Rep.  646. 

But  conceding  the  transaction  to  be  one 
which  the  board  of  directors  could  have  au- 
thorized, a  careful  consideration  of  the  find- 
ings of  fact  discloses  no  substantial  ground 
for  denying  the  right  of  the  receiver  to  re- 
cover the  money  of  the  bank  which  the  de- 
fendant obtained.  To  state  fully  the  rea- 
sons for  this  conclusion  would  require  a  dis- 
cussion of  the  facts  far  beyond  the  proper 
limits  of  a  written  opinion.  It  may  be  said 
in  passing,  however,  that  the  defendant 
stands  upon  precarious  groimd  in  invoking 
the  rule  of  equitable  estoppel  against  the 
representative  of  the  bank.  When  the  cash- 
ier made  an  entry  in  the  defendant's  pass- 
book of  the  receipt  of  money  by  the  bank, 
she  knew  the  recital  was  false,  for  she  had 
delivered  to  the  bank  nothing  of  value  at 
all.  She  knew  that  something  more  must 
be  done  before  she  could  rightfully  demand 
the  payment  of  her  checks.  She  knew  very 
well  that  the  money  was  yet  to  be  supplied, 
and  that,  unless  funds  actually  w^ere  fur- 
nished, there  was  nothing  which  she  could 
have  any  right  to  withdraw.  No  obligation 
rested  upon  the  bank,  or  upon  any  of  its  of- 
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ficials  a«  such,  to  deposit  or  to  transfer 
funds  to  the  credit  of  her  account.  She  was 
required  to  do  that  herself,  or  to  see  that  it 
was  done.  If  she  depended  upon  her  debtor 
to  act  for  her,  it  was  incumbent  upon  her 
to  see  that  he  did  whatever  was  required. 
It  did  not  devolve  upon  the  bank  to  see  that 
her  debtor  discharged  any  duty  to  her,  and 
wlien  he  failed  to  supply  her  account  with 
necessary  funds  the  bank  was  not  bound  to 
make  good  his  default.  She  had  no  right  to 
ask  the  bank  to  return  to  her  money  which 
she  never  deposited,  and  which  it  never  in 
fact  received  from  any  source;  and  when  it 
paid  her  checks  without  any  money  belong- 
ing to  her  in  its  possession  to  meet  them  it 
was  entitled  to  be  reimbursed. 

Other  propositions  presented  by  counsel 
need  not  be  discussed  at  length.  None  of 
them  are  sufficiently  grave  to  require  a  re- 
versal of  the  judgment  of  the  District  Court. 
It  is  therefore  affirmed. 

All  the  Justices  concur. 


S.  H.  DURLAND,  Plff,  in  Err., 

V. 

Stanley  DUKLAND. 
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•1.  Undev  the  provlalona  of  |  18,  mrt. 
2,  of  the  Convtltntion,  ▼estlnv  the 
poiver  to  grwLnt  dtvovees  In  the  district 
courts,  subject  to  regulation  by  law,  the  leg- 
•islature  may  forbid  divorced  persons  to  mar- 
ry within  Biz  months  of  the  date  of  the  de- 
cree, and  may  require  the  decree  to  recite  the 
day  and  date  of  its  rendition,  and  that  it  does 
not  become  absolnte  and  take  effect  until  the 
expiration  of  six  months  from  such  date. 

8.  If,  puravant  to  m  decree  of  divorce 
adjnvtlnv  property  rights,  the  divorced 
husband  pay  money  to  his  former  wife  within 
six  months  from  the  date  of  the  Judgment, 
the  title  to  such  money  passes  absolutely  to 
her,  and  cannot  be  reclaimed  by  him  from 
the  administrator  of  her  estate  should  she 
die  within  six  months  from  the  date  of  the 
decree  with  the  money  in  her  possession. 

S.  Upon  the  rendition  of  a  decree  of 
divorce  the  relation  of  hnahand  and 
wife  no  lonirer  exists  between  the  par- 
ties to  the  suit,  and  if  one  of  them  should  die 
within  six  months  following  the  date  of  the 
decree  the  survivor  can  take  no  share  of  the 
property  of  the  deceased,  under  the  statute 
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of  descents  and  distributions,  by  virtue  of  tbs 
former  relationship. 

(November  7,  1903.) 

ERROR  to  the  District  Court  for  McPher- 
son  County  to  review  a  judgment  in  fav- 
or of  defendant  in  an  action  brought  to  en- 
force alleged  rights  in  money  left  by  Debbie 
Durland,  deceased.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaars.  J.  D.  MllUken  and  P.  J.  OaUe, 
for  plaintiff  in  error: 

The  $1,755  in  the  hands  of  the  adminis- 
trator belong  to  plaintiff  because  his  wife 
died  within  six  months  from  the  date  the 
decree  of  divorce  was  rendered. 

The  statute  says  that  the  decree  does  not 
take  effect  during  the  six  months,  and  the 
parties  must  therefore  during  that  time  be 
in  the  same  condition  as  if  it  had  not  been 
rendered;  and  these  parties  were,  therefore, 
husband  and  wife  on  the  death  of  the  wife. 

Blush  ▼.  State,  4  Kan.  App.  145,  46  Pac. 
185;  Smith  v.  Fife,  4  Wash.  702,  17  L.  R. 
A.  573,  30  Pac.  1059;  Wilhite  v.  Wilhite, 
41  Kan.  154,  21  Pac.  174;  Re  Johnston,  54 
Kan.  726,  39  Pac.  725. 

On  account  of  the  wife's  death  before  the 
six  months,  all  the  proceedings  are  in  statu 
quo,  and  therefore  the  same  as  if  no  di- 
vorce had  been  begun.  The  divorce  being 
the  principal  suit,  and  alimony  only  an  in- 
cident, all  the  money  belongs  to  the  husband. 

Sohvchart  v.  Schuchart,  61  Kan.  598,  50 
L.  R.  A.  180,  78  Am.  St.  Rep.  342,  60  Pac. 
311;  2  Bishop,  Marr.  ft  Div.  $  852;  Eick- 
hoff  V.  Eickhojf,  14  Colo.  App.  127,  59  Pac 
412;  Stewart,  Marr.  &  Div.  §  366;  State  em 
rel.  Suberville  v.  Court  of  Appeals  Judges, 
45  La.  Ann.  1321,  14  So.  118;  Boumian  v. 
Worthington,  24  Ark.  622;  Moon  v.  Baum, 
58  Ind.  194;  Lawson  v.  Shotwell,  27  Miss. 
631;  Johnson  v.  Johnson,  57  Kan.  343,  46 
Pac  700;  Hunter  v.  Hunter,  111  Cal.  261, 
31  L.  R.  A.  411,  52  Am.  St.  Rep.  180,  43 
Pac  756. 

Mr,  Frank  O.  Jolinsoii,  for  defendant 
in  error: 

This  is  not  a  decree  nisi. 
1  Bishop,  Marr.  &  Div.  S  65,  note,  p.  51 ; 
2  Rapalje  &  Lawrence,  Diet.  §  228;  9  Am. 
&  £ng.  Enc.  Law,  2d  ed.  p.  851;   Qarnett 
V.  Gamett,  114  Mass.  347. 

Where  a  statute  authorizes  the  court,  on 
granting  such  a  decree,  to  make  a  division 
or  a  restoration  of  the  property,  etc.,  then. 


Note. — ^As  to  effect  of  right  to  appeal  from 
divorce  decree  on  party*8  right  to  remarry,  see 
also.  In  this  series.  Re  Smith,  17  L.  R.  A.  573, 
and  note;  McLennan  v.  McLennan,  88  L.  R.  A. 
863;  and  Eaton  v.  Eaton,  60  L.  R.  A.  605. 

As  to  effect  of  statutes  forbidding  remarriage 
of  guilty  party  after  divorce,  see  Hernandez's 
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Succession,  24  L.  R.  A.  831,  and  note;  Ovitt 
V.  Smith,  35  L.  R.  A.  223;  and  Crawford  v. 
SUte,  85  L.  R.  A.  224. 

For  conflict  of  laws  as  to  remarriage  of  di- 
vorced persons,  see  cases  in  note  to  Hills  v. 
State,  67  L.  R.  A.  169. 
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as  to  the  property,  it  becomes  effective  at 
once. 

9  Am.  *&  Eng.  Enc.  Law,  2d  ed.  p.  853; 
Kriger  v.  Day,  2  Pick.  316;  Dela field  v.  Bra- 
dy, 108  K.  Y.  524,  15  N.  E.  428. 

A  judgment  of  divorce  goes  into  full  force 
and  effect  at  once,  unless  appealed  from;  the 
only  limitation  being  that  the  parties  can- 
not marry  for  six  months. 

Baughman  v.  Baughman,  32  Kan.  538,  4 
Pac.  1003;  Conn  v.  Conn,  2  Kan.  App.  419, 
42  Pac.  1006. 

Section  6475  of  the  Code  is  unconstitu- 
tional and  void,  and  a  decree  of  divorce 
takes  effect  when  rendered.  That  section  is 
an  encroachment  upon  the  judicial  power, 
and  is  a  judicial  act  that  can  only  be  ex* 
ercised  by  the  courts,  and  nuikes  the  ju- 
diciary subject  and  subordinate  to  the  1^- 
islature;  making  the  enforcement  of  its  de- 
crees depend  upon  the  whims  and  fancies  of 
the  legislature. 

Chicago,  K.  d  Tf.  R.  Co.  v.  Chase  County, 
42  Kan.  225,  21  Pac.  1071;  Smith  v.  Speed, 
11  Okla.  96,  65  L.  R.  A.  402,  66  Pac.  511; 
Jordan  V.  Andrua,  26  Mont.  37,  91  Am.  St. 
Rep.  396,  66  Pac.  502 ;  Houston  v.  Williams, 
13  Cal.  24,  73  Am.  Dec.  565;  Broicn  v.  Buck, 
75  Mich.  274,  5  L.  R.  A.  228,  13  Am.  St. 
Rep.  438,  42  N.  W.  827 ;  State  ex  rel,  Flovey 
v.  Nolle,  118  Ind.  350,  4  L.  R.  A.  101,  10 
Am.  St.  Rep.  143,  21  N.  E.  244;  Parker  v. 
State,  136  Ind.  534,  23  L.  R.  A.  859,  35 
N.  E.  179;  Adavis  v.  State,  156  Ind.  596, 
59  N.  E.  24;  Re  Day,  181  111.  73,  50  L.  R.  A. 
519,  54  N.  E.  646;  Black,  Constr.  &  Inter- 
pretation of  Laws,  p.  78. 

And  in  the  case  at  bar,  or  rather  in  the 
divorce  proceeding,  from  which  no  appeal 
was  ever  taken,  the  judgment  became  final 
when  rendered,  and  a  final  determination  of 
the  rights  of  Mr.  and  Mrs.  Duiiand,  and 
terminated  the  litigation  between   them. 

Fretfman,  Judgm.  4th  ed.  §  22;  17  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  762;  Teaff  v.  Hew- 
itt, 1  Ohio  St.  511,  59  Am.  Dec.  634;  Wil- 
liams V.  Field,  2  Wis.  421,  60  Am.  Dec.  426; 
DeCamp  v.  Archibald,  50  Ohio  St.  618,  40 
Am.  St.  Rep.  692,  35  N.  E.  1056;  Janesville 
V.  Carpenter,  77  Wis.  288,  8  L.  R.  A.  808, 
20  Am.   St.   Rep.   123,  46   N.   W.    128. 

Messrs.  F.  O.  DrenninB  and  W.  F. 
Schooli,  amid  curice: 

The  law  postponing  the  finality  of  the 
decree  is  unconstitutional.  An  unconstitu- 
tional law  is  not  law;  it  confers  no  rights; 
it  imposes  no  duties;  it  affords  no  protec- 
tion; it  creates  no  office;  it  is  in  legal  con- 
templation as  inoperative  as  though  it  had 
never  been  passed. 

Wyandotte  County  v.  Kansas  City,  Ft.  S. 
d  M.  R.  Co.  5  Kan.  App.  43,  47  Pac.  320; 
Norton  V.  Shelby  County,  118  U.  S.  425, 
30  L.  ed.  178,  6  Sup.  Ct,  Rep.  1121;  Cooley, 
on  L.  R.  A, 


Const.  Lim.  chap.  7,  p.  188;  Sumner  v.  Be«I- 
er,  50  Ind.  341,  19  Am.  Rep.  718;  6  Am  k 
Eng.  Enc.  Law,  2d  ed.  p.  1091;  Cooley, 
Const.  Law,  9  H,  p.  161. 

Courts  have  no  inherent  power,  without 
the  aid  of  statute,  to  enter  a  decree  of  di- 
vorce extending  the  time  when  it  is  to  take 
effect. 

1  Bishop,  Marr.,  Div.  ft  Sep.  §}  1424, 
1425. 

No  common-law  or  equity  courts  in  the 
United  States  have  ever  exercised,  independ- 
ent of  statute,  power  to  grant  divoroes. 

Barker  v.  Dayton,  28  Wis.  367;  Hopkins 
V.  Hopkins,  39  Wis.  167 ;  Bacon  v.  Bacon,  43 
Wis.  197;  Cook  v.  Cook,  56  Wis.  203,  43 
Am.  Rep.  706,  14  N.  W.  33,  443;  Kelley  v. 
Kelley,  161  Mass.  Ill,  25  L.  R.  A.  806,  42 
Am.  St.  Rep.  389,  36  N.  E.  837;  Peugnet 
V.  Phelps,  48  Barb.  566;  9  Am.  &  Eng.  Enc 
Law,  2d  ed.  pp.  739,  740;  Erkenbrach  v. 
Erkenhrach,  96  N.  Y.  456. 

Equity  follows  the  law. 

Bishop,  Marr.,  Div.  &  Sep.  §S  139,  143;  1 
Pom.  Eq.  Jur.  S  425;  Conn  v.  Conn,  2  Kan. 
App.  419,  42  Pac.  1006;  Rozier  v.  Williami, 
92  111.  187;  Fagehank  v.  Fagebank,  9  Mine 
72,  Gil.  61. 

District  courts  in  this  state  have  no  in- 
herent power  to  render,  independent  of  a 
valid  statute,  nisi  decrees  in  divorce  pro- 
ceedings. 

1  Bishop,  Marr.,  Div.  &  Sep.  p.  68,  §  153, 
note;  7  Enc.  PL  &  Pr.  p.  128;  2  Bishop, 
Marr.,  Div.  ft  Sep.  §S  1515,  1516;  9  Am.  & 
Eng.  Enc.  Law,  2d  ed.  851. 

Biiroli,  J.,  delivered  the  opinion  of  the 
court: 

S.  H.  Durland  and  Debbie  Durland  were 
married  October  2,  1870.  Upon  June  22, 
1901,  the  district  court  of  McPherson  coun- 
ty rendered  a  decree  divorcing  thenu 
They  made  an  amicable  adjustment  of  their 
property  rights,  and  the  court  adopted  their 
agreement  in  that  respect  as  a  part  of  its 
judgment.  In  this  manner  S.  H.  Durland 
became  obligated  to  pay  to  Debbie  Durland 
the  sum  of  $2,000  in  money  within  a  stated 
period  of  time.  The  journal  entry  of  judg- 
ment contained  the  following  provision, 
placed  there  to  comply  with  §  8,  chap.  107, 
p.  145,  Laws  1889:  "This  decree  was  ren- 
dered Saturday,  June  22d,  1901,  and  does 
not  become  absolute  and  take  effect  until 
the  expiration  of  six  months  from  said 
date.*'  No  notice  of  appeal  from  this  judg- 
ment was  filed  by  either  party.  Prior  to 
September  2,  1901,  S.  H.  Durland  paid  to 
Debbie  Durland  the  full  sum  of  $2,000  re- 
quired of  him.  On  that  day  she  died,  intes- 
tate, leaving  surviving  her  a  number  of  chil- 
dren, the  fruit  of  the  marriage,  and  with 
$1,755  of  the  money  received  from  S.  H. 
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Durland  unexpended  and  in  her  possession. 
An  administrator  of  her  estate  was  duly  ap- 
pointed, after  which  S.  H.  Durland  under- 
took, by  proceedings  in  the  probate  court,  to 
establish  his  right  to  the  money  Debbie  Dur- 
land had  left.  Defeated  there,  he  appealed 
to  the  district  court.  Again  he  suffered  an 
adverse  judgment,  whereupon  this  proceed- 
ing in  error  was  commenced  to  reverse  the 
judgment  of  the  district  court. 

S.  H.  Durland  claims  all  the  money  Debbie 
Durland  left  as  his  own,  upon  the  theory 
the  title  to  it  would  not  change  until  the 
decree  under  which  it  was  paid  became  ab- 
solute by  the  expiration  of  the  six-months 
period  fixed  by  the  decree  itself.  But,  in 
any  event,  he  asserts  title  to  one  half  the 
money  under  the  statute  of  descents  and 
distributions,  as  Debbie  Durland's  surviv- 
ing husband,  upon  the  assumption  the  rela- 
tion of  husband  and  wife  was  not  dissolved 
by  the  decree  of  divorce,  but  continued  to 
exist  until  Debbie  Durland's  death,  because 
that  decree  had  not  then  become  absolute  or 
taken  effect.  The  solution  of  the  problem 
presented  depends  upon  a  proper  interpre- 
tation of  the  provisions  of  the  Ck>n8titution 
and  statutes  of  this  state  upon  the  subject 
of  divorce.  Under  the  territorial  organic 
act  extending  the  legislative  power  of*  the 
governor  and  legislative  assembly  to  all 
rightful  subjects  of  legislation,  the  legisla- 
ture of  the  territory  of  Kansas  passed  many 
acts  dissolving  the  bonds  of  matrimony  be- 
tween husbands  and  wives.  According  to 
the  weight  of  judicial  decision,  the  consen- 
sus of  opinion  among  the  members  of  the 
legal  profession,  and  the  general  legislative 
practice  of  the  country,  such  acts  were  val- 
id as  rightful  exhibitions  of  legislative  pow- 
er. Maynard  v.  Hill,  125  U.  S.  190,  31  L. 
ed.  654,  8  Sup.  Ct.  Rep.  723.  When  a  Con- 
stitution for  the  state  was  framed,  the  pow- 
er to  grant  divorces  was  taken  away  from 
the  legislature,  and  vested  in  the  district 
courts,  but  the  exercise  of  such  power  by 
the  courts  was  expressly  made  subject  to 
regulation  by  law.  "All  power  to  grant  di- 
vorces is  vested  in  the  district  courts,  sub- 
ject to  regulation  by  law."  Section  18, 
art.  2,  Const.  The  word  "regulation"  is 
of  broad  signification,  and,  in  the  absence 
of  restrictive  words,  the  power  granted  must 
be  regarded  as  plenary  over  the  entire  sub- 
ject. The  causes  for  which  a  divorce  may 
be  granted  may  be  prescribed,  and  none  oth- 
er will  suffice.  Rules  of  procedure  to  be 
followed  by  the  courts  in  granting  relief  for 
the  causes  named  may  be  established,  and 
no  other  cburse  may  be  pursued.  The  rights, 
duties,  and  obligations  of  the  parties  may 
be  fixed,  and  their  social  status  determined, 
as  a  consequence  of  divorce,  and,  so  far  as 
this  is  done,  it  is  conclusive.  The  period 
63  L.  R.  A. 


for  which  a  breach  of  matrimonial  duty 
must  be  endured  before  an  action  may  be 
brought  may  be  ordained.  The  conduct  of 
the  cause  may  be  prolonged,  and  the  ulti- 
mate effect  of  the  decree  postponed.  And 
since  a  judgment  of  divorce  is,  in  the  absence 
of  some  countervailing  law,  self-executing, 
the  legislature  may  impose  upon  the  judg- 
ment itself  such  limitations  as  shall  effect 
a  stay.  What  declarations,  then,  has  the 
legislature  made  respecting  the  subject  in  re- 
view ?  In  the  revision  of  the  statutes  made 
in  1868  the  subject  of  divorce,  and  alimony 
is  given  a  place  in  the  Code  of  Civil  Pro- 
cedure, §  647  of  which  is  as  follows:  "A 
divorce  granted  at  the  instance  of  one  party 
shall  operate  as  a  dissolution  of  the  mar- 
riage contract  as  to  both,  and  shall  be  a 
bar  to  any  claim  of  the  party  for  whose 
fault  it  was  granted,  in  or  to  the  property 
of  the  other."  Such  judgments  were  re- 
viewable by  proceedings  in  error  commenced 
within  three  years,  under  the  general  pro- 
visions of  law,  but  no  method  of  staying 
them  was  provided.  In  1881,  §  647  of  the 
Code  Jot  1868  (Gen.  Stat.  1868,  chap.  80) 
was  amended  to  read  as  follows:  "A  di- 
vorce granted  at  the  instance  of  one  party 
shall  operate  ab  a  dissolution  of  the  mar- 
riage contract  as  to  both,  and  shall  be  a 
bar  to  any  claim  of  the  party,  for  whose 
fault  it  was  granted,  in  or  to  the  property 
of  the  other;  and  no  proceeding  for  revers- 
ing or  vacating  the  judgment  or  decree  di- 
vorcing sflid  parties  shall  be  commenced  un- 
less within  six  months  after  the  rendition 
of  said  judgment  or  decree,  and  during  said 
six  months  and  the  pendency  of  said  pro- 
ceeding for  reversing  or  vacating  said  judg- 
ment or  decree  it  shall  be  unlawful  for  ei- 
ther of  said  parties  to  marry,  and  any  per- 
son so  marrying  shall  be  deemed  guilty  of 
bigamy;  provided,  such  decree  shall  be 
final ;  and  no  proceedings  in  error  to  the  su- 
preme court  shall  be  allowed  or  taken  un- 
less a  notice  of  an  intention  to  prosecute 
such  proceeding  in  error  be  given  in  open 
court  and  noted  on  the  journal  of  the  court, 
within  three  days  after  the  entry  of  the  de- 
cree or  judgment,  and  the  petition  in  er- 
ror and  transcript  be  filed  in  the  supreme 
court  within  three  months  after  the  rendi- 
tion of  such  judgment  or  decree."  §  1, 
chap.  126,  p.  229,  Laws  1881.  Section  2  of 
the  same  act  reduced  to  one  year  the  time 
within  which  proceedings  for  reversing 
judgments  generally  might  be  commenced. 
In  1889  the  present  law,  purporting  to 
amend  |  647  of  the  Code  of  1868,  was  enact- 
ed, §S  6,  7,  and  8  (pp.  144,  145)  of  which 
are  as  follows: 

"Sec.  6.  That  §  647  of  chapter  80  of  the 
General  Statutes  of  1868  be  amended  so  that 
the  same  shall  read  as  follows:     A  divorce 
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granted  at  the  instance  of  one  party  shall 
operate  as  a  dissolution  of  the  marriage 
contract  as  to  both,  and  shall  be  a  bar  as  to 
any  claim  of  the  party  for  whose  fault  it 
was  granted  in  or  to  the  property  of  the 
other,  except  in  cases  where  actual  fraud 
shall  have'  been  committed  by  or  on  behalf 
uf  the  successful  party.  Every  judgment  of 
divorcement  granted  by  the  district  court 
shall  be  final  and  conclusive,  unless  ap- 
pealed from  within  the  time  and  in  the  man- 
ner herein  provided.  A  party  desiring  to 
appeal  from  a  judgment  granting  a  divorce 
must,  within  ten  days  after  such  judgment 
is  rendered,  file  a  written  notice  in  the  of- 
fice of  the  clerk  of  such  court,  duly  entitled 
in  such  action,  stating  that  it  is  the  inten- 
tion of  such  party  to  appeal  from  such  judg- 
ment ;  and  unless  such  notice  be  filed  no  ap- 
peal shall  be  had  or  taken  in  such  cause; 
if  notice  be  filed  as  aforesaid,  the  party  fil- 
ing the  same  may  commence  proceedings  in 
error  for  the  reversal  or  modification  of 
such  judgment  at  any  time  within  four 
months  from  the  date  of  the  decree  appealed 
from,  and  not  thereafter;  but  whether  a 
notice  be  filed  as  herein  provided,  or  not, 
or  whether  proceedings  in  error  be  com- 
menced as  herein  provided  or  not,  it  shall 
be  unlawful  for  either  party  to  such  divorce 
suit  to  marry  any  other  person  within  six 
months  from  the  date  of  the  decree  of  di- 
vorcement; and,  if  notice  be  filed  and  pro- 
ceedings in  error  be  commenced  as  here- 
inbefore provided,  then  it  shall  be  unlawful 
for  either  party  to  such  cause  to  marry  any 
other  person  until  the  expiration  of  thirty 
days  from  the  day  on  which  final  judgment 
shall  be  rendered  by  the  appellate  court  on 
such  appeal;  and  every  person  marrying 
contrary  to  the  provisions  of  this  section 
shall  be  deemed  guilty  of  bigamy,  and  such 
marriage  be  absolutely  void. 

"Sec.  7.  Every  person  convicted  of  bigamy 
as  such  offense  is  defined  in  the  foregoing 
section  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  a  term  of  not  less 
than  one  year  nor  more  than  three  years. 

"Sec.  8.  Every  decree  of  divorce  shall  re- 
dte  the  day  and  date  when  the  judgment 
was  rendered  in  the  cause,  and  that  the  de- 
cree does  not  become  absolute  and  take  ef- 
fect until  the  expiration  of  six  months  from 
said  time." 

Chapter  107,  p.  145,  Laws  1889. 

This  act  is  assailed  as  unconstitutional 
because  it  passed  over  the  1881  amendment 
of  §  647  of  the  Code  of  1868  (Gen.  Stat. 
1808,  chap.  80)  and  again  made  the  original 
seccion  the  basis  of  further  legislation.  This 
however,  may  be  done.  Reynolds  v.  Board 
oi  Education,  66  Kan.  672,  72  Pac.  274. 
What,  then,  is  the  meaning  of  this  expres- 
sion of  legislative  will?  Blackstone's  first 
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rule  with  regard  to  the  construction  of  stat- 
utes— ^to  consider  the  old  law,  the  mischief, 
and  the  remedy  (1  Bl.  Com.  87) — has  an  es- 
pecially satisfactory  solvent  effect  upon  the 
difiiculties  of  this  controversy.  Under  the 
law  of  1868  the  pronunciation  of  the  decree 
ended  the  marriage  relation,  and  left  the 
parties  free  to  form  other  alliances  at  once. 
If,  however,  at  any  time  within  three  years 
either  party  should  form  a  new  and  virtuous 
attachment,  the*  prospect  of  an  advanta- 
geous marriage  might  be  defeated  through 
the  litigiousness  of  the  former  spouse  in 
commencing  a  proceeding  in  error.  And  if, 
within  three  years,  an  honest  remarriage 
should  take  place,  and  the  decree  of  divorce 
should  afterward  be  reversed  upon  a  much 
delayed  and  essentially  vexatious  proceed- 
ing in  error,  very  distressing  consequences 
are  certain  to  ensue.  Besides  this,  the  mat- 
rimonial relation  was  always  subject  to  deg- 
radation through  the  proneness  of  unfaith- 
ful spouses  to  break  it  up  for  the  purpose  of 
an  impetuous  union  with  some  intruder  up- 
on its  sanctity.  To  meet  these  conditions, 
the  statute  of  1881  was  passed.  Under  it 
the  divorce  operated  as  a  dissolution  of  the 
marriage  contract  as  to  both  parties.  The 
decree  was  final  unless  notice  of  an  intention 
to  prosecute  error  was  given  within  three 
days.  Such  proceeding  in  error  was  re- 
quired to  be  commenced  within  six  months, 
and  the  petition  in  error  and  transcript  to 
be  filed  within  three  months;  and  during  s 
period  of  six  months  from  the  rendition  of 
the  judgment,  and  as  much  longer  as  the 
proceeding  in  error  remained  pending,  the 
parties  were  forbidden  to  remarry.  The 
prohibition  upon  marriage  within  six 
months,  however,  was  the  only  limitation 
upon  the  judgment  as  an  utter  annihilation 
of  the  former  marital  status.  li  no  appeal 
were  taken,  the  ties  which  had  bound  the 
individuals  together  were  absolutely  and  un- 
qualifiedly broken  asunder.  The  parlies 
were  each  as  fully  absolved  from  every  mar-  ' 
ital  right  and  duty  and  consequence  as  they  | 
were  before  marriage,  and  were  fully  re-  i 
stored  to  the  freedom  they  enjoyed  before  < 
marriage  in  every  respect,  except  they  could  ' 
not  marry  for  six  months.  Indeed,  had  the  | 
legislature  withheld  that  privilege  forever, 
still  no  element  of  the  relation  of  husband 
and  wife  would  have  continued  to  exist. 
That  this  construction  of  the  law  of  1881  is 
correct  is  shown  by  the  language  of  Chief 
Justice  Horton  in  deciding  thn  case  of 
Baughman  v.  Btjuaghman,  32  Kan.  538,  543. 
4  Pac.  1003,  where  it  is  said:  "Under  the 
statute  a  divorce  granted  at  the  instance  of 
one  party  operates  as  a  dissolution  of  the 
marriage  contract  as  to  both,  and  leaves 
them  at  liberty  to  contract  other  marriage?^ 
the  same  as  though  the  first  had  never  sub- 
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usted.  LawB  1881,  p.  229,  chap.  126,  S  1; 
1  Bishop,  Marr.  &  Div.  $  306;  Barber  v.  Bar- 
ber, 16  Cal.  378.  The  decree  of  divorce  in 
this  state  is  only  encumbered  with  the  stat- 
utory restriction  that  during  the  six  months 
after  the  rendition  of  the  decree  and  the 
pendency  of  the  proceedings  to  reverse  the 
same  it  is  unlawful  for  either  of  the  parties 
to  marry."  The  law  of  1889  returned  to 
the  same  subject  treated  by  the  law  of  1881, 
and,  aside  from  protecting  against  fraud  re- 
sorted to  by  the  successful  pcurty  and  im- 
proving details  of  procedure,  dealt  with  the 
same,  evils,  namely,  those  attending  a  mar- 
riage immediately  following  a  judgment  of 
divorce.  Hence  the  prohibition  upon  mar- 
riage ip  case  of  an  appeal  was  extended  for 
a  period  of  thirty  days  beyond  final  judgment 
in  the  appellate  court,  a  marriage  within 
six  months  of  the  date  of  the  decree  was  de- 
clared to  be  void  as  well  as  criminal,  and  a 
specific  penalty  for  such  marriage  was  pre- 
scribed. These  rigorous  provisions  plainly 
indicate  the  mischief  sought  to  be  remedied, 
and  the  more  so  because  no  reference  what- 
ever is  made  to  the  property  rights  of  the 
parties  or  to  the  disposition  of  children.  No 
intimation  is  to  be  found  anywhere  in  the 
statute  that  complications  upon  those  sub- 
jects had  arisen  demanding  any  change  of 
the  law  as  to  them.  The  only  reason  for 
holding  in  abeyance  the  operation  of  the 
judgment  upon  such  matters  would  be  to 
permit  a  subsequent  modification  of  it  as 
changed  conditions  might  require,  and  no 
■uch  purpose  is  indicated. 

Since,  however,  one  ignorant  of  the  law 
might  be  misled  by  unqualified  recitals  in  a 
divorce  decree,  and  be  induced  by  them  to 
yield  to  a  relation  believed  to  be  marriage, 
but  in  fact  utterly  void,  it  was  deemed  prop- 
er that  the  decree  itself  should  state  the  day 
and  date  of  its  rendition,  and  express  the 


restriction  which  the  law  imposes  upon  the 
privilege  of  the  parties  for  the  ensuing  six 
months.  A  formula  for  doing  this  is  pre- 
scribed by  §  8,  which  relates  to  the  duties 
of  the  clerk  in  making  up  the  record.  Only 
one  such  restriction,  however,  is  created. 
That  is  found  in  §  6,  and  obliges  the  par- 
ties to  refrain  from  marriage.  As  to  that 
matter  the  decree  does  not  become  absolute 
or  take  efi'ect  until  six  months  shall  elapse, 
but,  since  the  parties  are  repressed  in  re- 
spect to  no  other  prerogative,  every  other  re- 
sult of  a  complete  dissolution  of  the  mar- 
riage follows  at  once.  That  §  8  relates  mere- 
ly to  the  language  in  which  the  decree  is 
to  be  couched,  instead  of  being  an  affirma- 
tive declaration  that  the  decree  shall  have 
no  efi'ect  during  the  six  months  immediately 
following  its  rendition,  is  apparent  from 
another  consideration.  If,  by  virtue  of  $ 
8,  the  decree  did  not  dissolve  the  marriage, 
and  the  parties  continued  to  be  husband 
and  wife  for  six  months,  a  marriage  by  ei- 
ther of  them  with  another  person  within 
that  period  would  be  unlawful,  and  punish- 
able as  bigamy,  without  any  of  the  provi- 
sions of  §§  6  and  7.  The  law  of  bigamy 
which  they  create  would  smack  very  much 
of  "a  fond  thing  vainly  invented,"  unless 
it  should  be  construed  to  apply  to  divorced 
persons,  and  not  to  those  who  are  married. 
These  views  are  supported  by  the  judgment 
of  the  supreme  court  of  Oklahoma  in  the, 
case  of  Re  Smith,  2  Okla.  153,  37  Pac.  1099. 

From  this  it  must  follow  that  S.  H.  Dur- 
land  was  not  an  heir  of  Debbie  Durland  aft- 
er her  decease,  and  that  he  is  not,  for  any 
reason,  entitled  to  the  fund  he  claims. 

The  judgment  of  the  District  Court  is  of' 
firmed. 

All  the  Justices  concur. 
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J.  J.  RATLIFF  et  ah,  Appt$., 

V. 

W.  U.  RATLIFF  et  al. 

(131  N.  0.  425.) 

!•    "Wlieii    tlie    BtAtnte    permits    the    tm- 
trod action    Im   evidemee   of   copies    of 


rearlatered  deeds,  except  under  certain 
conditions,  production  of  the  original  cannot 
be  required,  unless  such  conditions  are  pres- 
ent. 
I.  A  copy  of  m  rearlstered  paper  Is  mot 
'  Inadmlsalble  in  evidence  because  the  regis- 
tration does  not  show  that  a  revenue  stamp 
was  attached  to  it. 


NOTB. — Competency  of  toitneaaes  to  handwrit- 
ing, 

I.  Scope  of  note,  964. 
II.  Nonexpert  wHnessea, 

a.  Qenerally,  064. 

b.  What  ia  prima  facie  a  sufficient  foun- 

dation for  the  opinion  of  the  toiP 
nc88,  966. 

c.  Presumptions  as  to  knowledge,  968. 

d.  Knowledge  from  seeing  the  individual 

write,  968. 
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II. — continued. 

e.  Knowledge  from  oorrespondence^    971. 

f.  Knowledge   from    acknowledged   writ- 

ings, 973. 

g.  Knowledge    from    official    signatures, 

974. 
h.  Knowledge  otherwise  acquired,  975. 
i.  Knowledge  otherwise  limited,  977. 
j.  Knowledge  acquired  post  litem  motam, 

978. 
k.  Uncertainty  of  opinion,  979. 
L  Identity  of  the  writer,  981. 
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8.  Proof  of  tlie  handivrltlnv  of  m  svb- 
acrlbtnar  ^'ttness  to  m  recorded  «flrree« 

ment  Is  Bufflclent  If  it  compiles  with  the 
statutory  requirements. 

4.  Declarations  made  by  one  la  po«- 
■esston  of  laud>  characterizing  or  explain- 
ing his  claim  to  ownership,  or  in  disparage- 
ment of  his  own  title,  are  competent,  not 
only  against  the  declarant,  but  against  all 
claiming  under  him. 

6.  A  paper  beartnar  a  ■Iflraatare  tbe 
vennlneaevs  of  Mrbich  la  aot  admit- 
ted cannot  be  introduced  in  evidence  for 
the  purpose  of  attacking  a  signature  to  a 
paper  In  evidence  by  comparison. 

6.  A  paper  not  admlaalble  In  CTldence 
beenune  Irrelevant  cannot  be  made  ad- 
missible by  the  fact  that  the  probate  order- 
ing it  to  registration  was  in  the  handwriting 
of   a    former   judge   of   probate. 

7.  L'pon  the  qneatlon  Mrbetber  or  not  a 
decedent  l&eld  real  eatate  In  trnat> 
evidence  that  his  other  real  estate  was  al- 
lotted to  his  widow  for  dower,  and  that  he 


granted  the  property  la  controversy  to  chil- 
dren by  a  second  ^ife  in  consideration  of 
love  and  affection,  is  irrelevant. 

8.  Tbat  a  wltneaa  called  to  proTe 
handwriting  ^-as  not  acquainted 
with  the  wrltlnflT  of  the  one  who  is  al- 
leged to  have  written  the  signature  in  con- 
troversy until  four  years  after  its  date  Is 
not  sufficient  to  make  him  Incompetent  to 
testify;  the  question  of  the  value  of  his 
opinion  under  the  circumstances  being  for 
the  jury. 

O.  Declaratlona  of  one  In  posaeaalon  of 
real  eatate,  that  he  held  it  in  fee,  are  not 
admissible  In  favor  of  his  successors  in  ln< 
terest  to  defeat  a  claim  that  he  held  it  la 
trust.  • 

lO.  A  wltneaa  may,  In  corroboration  of 
his  testimony,  state  that  he  had  made  state- 
ments to  others  of  the  same  matters  testi- 
fied to  at  the  trUl. 
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II.  continued. 

m.  Competency   as  affected  hy   previous 

comparison,  982. 
n.  Knowledge    necessary    for    proof    of 

writings  not  in  court,  983. 

III.  Witnesses  to  ancient  writings,  984. 
IV.  Scepert  witnesses,  985. 

y.  Summary,  987. 

I.  Scope  of  note. 

The  subject  treated  here  Is  limited  to  the 
question,  What  witnesses,  expert  or  nonexpert, 
are  competent  to  speak,  from  knowledge  pos- 
sessed by  them,  as  to  the  genuineness  of  disputed 
handwriting,  or  as  to  the  circumstances  under 
which  the  handwriting  was  created,  if  it  is  ad- 
mitted to  be  genuine.?  It  excludes,  however, 
discussion  of  the  general  rules  for  the  proof  of 
handwriting^  the  limitations  of  the  different 
modes  of  proof  of  it,  and  especially  the  question 
of  the  competency  of  witnesses  to  handwriting 
by  comparison,  as  well  as  all  other  questions 
of  proof  of  handwriting  by  comparison.  As  for 
the  comparison  of  handwriting  generally,  the 
reader  is  referred  to  the  note  to  University  of 
Illinois  V.  Spalding,  62  L.  R.  A.  817;  for  the 
examination  of  witnesses  to  handwriting  by 
comparison,  to  the  note  to  Hoag  v.  Wright,  63 
L.  R.  A.  163 ;  for  the  competency  of  standards 
for  comparison  of  handwriting,  to  the  note  to 
OambrlU  v.  Schooley,  63  L.  B.  A.  427;  for  the 
competency  of  witnesses  to  handwriting  by  com- 
parison, to  the  note  to  Tower  v.  Whip,  ante, 
937 ;  for  comparison  of  marks  and  spell- 
ing, to  the  note  to  Re  Hopkins,  64  L.  R.  A.  — 

II.  Nonexpert  witnesses. 

a.  Generally. 

The  statement  of  the  general  rule  In  regard 
to  the  competency  of  witnesses  to  testify  to 
handwriting,  foimd  in  Stephen's  Digest  of  Bv. 
art.  51,  and  as  adopted  in  Vermont  as  law,  in 
Redding  v.  Redding  (1897)  69  Vt  500.  38  Atl. 
230,  Is  M  follows :  One  is  deemed  to  be  ac- 
quainted with  the  handwriting  of  another  per- 
son when  (1)  he  has  seen  him  write,  though  but 
once,  and  then  only  his  name;  or  (2)  when  he 
has  received  letters  or  other  documents  purport- 
ing to  be  written  by  that  person  in  answer  to 
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letters  or  other  documents  written  by  the  wit- 
ness, or  under  his  authority  and  addressed  to 
him ;  or  (3)  when  he  has  iieen  letters  or  other 
documents  purporting  to  be  that  person's  hand- 
writing, and  has  afterwards  personally  commun- 
icated with  him  concerning  their  contents,  or 
has  acted  upon  them  as  his,  he  knowing  thereof 
and  acquiescing  therein ;  or  (4)  when  the  wit- 
ness has  so  adopted  them  into  business  trans- 
actions as  to  induce  a  reasonable  presumption 
and  belief  of  their  genuineness;  or  (5)  when. 
In  the  ordinary  course  of  business,  documents 
purporting  to  be  written  or  signed  by  that  per- 
son have  been  habitually  submitted  to  the  wit- 
ness. 

This  represents  the  usual  view  of  the  general 
necessary  qualifications  of  this  kind  of  witness ; 
it  is  the  purpobe,  however,  of  the  following 
pages  to  indicate  the  limitations  and  contradic- 
tions of  this  general  statement,  and  the  excep- 
tions and  additions  to  it. 

Many  other  general  rules  have  been  laid  down 
upon  the  point 

For  instance,  in  Kinney  v.  Flynn  (1852)  S 
R.  I.  319,  the  court  merely  says,  as  to  this  rule, 
that  there  are  two  modes  of  acquiring  the  req- 
uisite knowledge  and  impression  of  the  char- 
acter of  the  handwriting  to  which  a  witness 
is  called  to  testify :  First,  by  having  seen  the 
person  write;  second,  by  familiarity  with  and 
examination  of  writings  admitted  to  be  his; 
and,  if  the  witness  has,  in  any  degree,  knowl- 
edge acquired  by  either  of  these  means,  the  court 
will  not  undertake  to  measure  it.  But,  in  order 
to  be  competent  as  a  witness,  he  must  be  able 
from  his  knowledge  to  say  that  he  has  such  fa- 
miliarity as  will  enable  him  to  detect  the  hand- 
writing of  the  person  in  question,  and  to  distin- 
guish it  from  others. 

Again,  it  is  said  that  there  is  no  precise 
standard  fixing  the  degree  of  knowledge  neces- 
sary. A  witness  who  shows  knowledge  of  tbe 
handwriting  in  question,  founded  upon  adequate 
means,  is  competent  to  testify  as  to  his  opin- 
ion in  regard  to  the  disputed  writing.  Poncla 
V.  Furth  (1896)  15  Wash.  201,  46  Pac.  241. 

The  preliminary  question  whether  a  witness 
is  competent  to  give  an  opinion  upon  hand- 
writing shown  him  is  largely  a  question  of 
fact,  and  the  determination  of  it  by  the  presid- 
ing Justice  cannot  be  set  aside  unless  it  is  plain- 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Anson  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  possession  of  real  estate.  Re- 
versed. 

The  case  sufficiently  appears  in  the  opin- 
i(m. 

Mr.  JL  H.  Molieiidoii  for  appellants. 

Mesers.  J.  A.  Xiookluirt,  Robinson  ft 
Candle,  and  Bennett  ft  Bennett  for  ap- 
pellees. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

There  is  no  valid  objection  to  the  issues, 
as  every  groimd  of  contention  could  be  pre- 
sented by  appropriate  evidence  upon  the  is- 
sues submitted  by  the  court.  Patterson  v. 
UUls,  121  N.  C.  206,  28  S.  E.  368;  Coley  v. 
BtatesvilU,  121  N.  C.  315,  28  S.  E.  482. 


There  was  no  error  in  admitting  the  rec- 
ords from  the  register  of  deeds  showing  the 
deed,  as  there  recorded,  from  Home,  and 
wife  to  Ratliff,  dated  September  11,  1869, 
and  in  not  requiring  the  introduction  of  the 
original  deed.  Code,  §  1251,  provides :  ''The 
registry,  or  duly  certified  copy  of  the  record, 
of  any  deed,  power  of  attorney,  or  other  in- 
strument required  or  allowed  to  be  regis- 
tered or  recorded,  may  be  given  in  evidence 
in  any  court,  and  shall  be  held  to  be  full  and 
sufficient  evidence  of  such  deed,  power  of  at- 
torney, or  other  instrument,  although  the 
party  offering  the  same  shall  be  entitled  to 
the  possession  of  the  original,  and  shall  not 
account  for  the  nonproduction  thereof,  un- 
less by  a  rule  or  order  of  the  court  made 
upon  affidavit  suggesting  some  material  va- 
riance from  the  original  in  such  registry,  or 
other   sufficient  grounds,   such   party   shall 


ly  wrong.  Com.  ▼.  Meehan  (1898)  170  Mass. 
862,  49  N.  B.  648. 

In  regard  to  the  time  when  the  necessary 
knowledge  has  been  acquired,  in  relation  to  the 
time  of  the  execution  of  the  instrument  In  ques- 
tion, there  is  no  difficulty. 

So  the  fact  that  the  personal  acquaintance  of 
a  witness  called  to  prove  handwriting  from 
knowledge  acquired  In  correspondence  with  the 
person  charged  with  the  authorship  of  the  dis- 
puted writing  did  not  antedate  all  the  letters 
received  In  the  correspondence  is  Immaterial. 
Thomas  v.  State  (1885)  103  Ind.  419,  2  N.  S. 
808. 

And  Ratlifv  v.  Ratliff  Is  in  agreement 
Here  the  fact  that  a  witness  acquainted  with 
the  handwriting  of  a  person  had  not  become  fa- 
miliar with  it  until  four  years  after  the  execu- 
tion of  the  instrument  bi  question  did  not  ren- 
der him  Incompetent  to  express  an  opinion  upon 
its  genuineness.  There  was  no  presumption  that 
the  handwriting  had  so  changed  from  1869  to 
1873  as  to  be  unrecognizahle,  and  lapse  of  time 
and  the  possibility  of  change  were  matters  for 
the  consideration  of  the  Jury,  but  did. not  make 
the  testimony  Incompetent 

A  slightly  different  question  is  presented  in 
Keith  V.  Lothrop  (1852)  10  Cush.  453.  The 
teatlmony  as  to  the  genuineness  of  a  writing, 
of  a  witness  who  had  done  business  with  the 
person  whose  hand  it  purported  to  be,  and  had 
seen  him  write,  was  held  to  be  competent  in 
spite  of  the  objection  that  the  knowledge  of  the 
witness  concerning  the  instrument  in  question 
had  been  acquired  after  its  date.  The  objection 
that  the  person  whom  the  witness  had  seen 
write  might  have  written  differently  from  his 
usual  manner  for  the  purpose  of  making  evi- 
dence for  himself  in  the  case  applies  only  to  the 
weight,  and  not  to  the  competency,  of  the  evi- 
dence. (This  question  is  distinct  from  the  one 
presented  In  II.  J,  infra,  to  which  the  reader 
is  referred.) 

A  witness  otherwise  apparently  competent 
may  be  excluded  on  account  of  various  facts  ap- 
pearinsT  outside  the  foundation  laid  for  his  tes- 
timony. 

F^or  instance,  a  witness  who  had  never  seen 
the  person  write  whose  signature  was  in  ques- 
tion, but  as  paying  teller  of  a  bank  had  paid 
a  large  number  of  checks  drawn  in  his  name, 
believing  them  all  to  be  genuine,  but  some  of 
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which  were  forged,  was  not  competent  as  a 
witness;  although  he  would  have  been  a  com- 
petent witness  if  they  had  all  been  genuine. 
Brlgham  v.  Peters  (1854)  1  Gray,  139. 

And,  although  a  witness  swears  that  he  has 
personally  communicated  with  the  individual 
whose  handwriting  is  in  question,  in  regard  to 
letters  received  by  the  witness  from  him,  upon 
which  letters  he  h&Bea  his  knowledge  of  that 
person's  handwriting,  if  be  also  testifies  that 
he  personally  knows  none  of  that  person's  fam> 
ily,  except  his  brother,  the  court  is  Justified 
in  refusing  to  consider  his  evidence.  Sartor 
V.  Bolinger  (1883)  59  Tex.  411. 

In  several  of  the  states  express  provision  has 
been  made  by  the  legislature,  in  regard  to  the 
admission  of  witnesses  to  handwriting. 

In  California  the  requirement  is  intended  sim- 
ply as  a  statement  of  the  usual  rule.  "The  hand- 
writing of  a  person  may  be  proved  by  anyone 
who  believes  it  to  be  his,  and  who  has  seen  him 
write  or  has  seen  writings  purporting  to  be  his 
upon  which  he  has  acted  or  been  charged,  and 
who  has  thus  acquired  a  knowledge  of  his  hand- 
writing."    Cal.  Code  Civ.  Proc.  (1903).  {  1948. 

In  Georgia,  "in  criminal  cases  .  .  .  any 
witness  is  competent  to  testify  as  to  his  be- 
llef>  who  will  swear  that  he  knows  or  would 
recognize  the  handwriting.  The  source  of  his 
knowledge  is  a  question  for  investigation,  and 
goes  entirely  to  the  credit  and  weight  of  his 
evidence."     Georgia  Code  (1895),  |  1016. 

The  Louisiana  Code  of  Practice  provides 
(1894,  art  325)  that,  "If  the  defendant  deny 
his  signature  .  .  .  plaintiff  must  prove  the 
genuineness  of  such  signature  either  by  wip- 
nesses  who  have  seen  the  defendant  sign  the 
act,  or  who  declare  that  they  know  it  to  be  his 
signature  because  they  have  frequently  seen 
him  write  and  sign  his  name.  But  the  proof 
by  witnesses  shall  not  exclude  the  proof  by  ex- 
perts, or  by  a  comparison  of  the  writing  as  es- 
tablished by  the  Civil  Code." 

In  Montana  "the  handwriting  of  a  person  may 
be  proved  by  anyone  who  believes  it  to  be  his, 
and  who  has  seen  him  write,  or  has  seen  writ- 
ings purporting  to  be  his  upon  which  he  has 
acted  or  been  charged,  and  who  has  thus  ac- 
quired a  knowledge  of  his  handwriting."  Code 
Civ.  Proc.   (1895),  |  3234. 

In  North  Dakota,  South  Dakota,  and  Texas 
the   evidence   must   satisfactorily    prove    "that 
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have  been  previously  required  to  produce  the 
original;  in  which  case  the  same  shall  be 
produced  or  its  absence  duly  accounted  for, 
according  to  the  course  and  practice  of  the 
courts."  Here  there  was  no  affidavit,  nor 
suggestion,  even,  that  the  registration  was 
not  correct,  and  no  rule  of  court  requiring 
the  introduction  of  the  original  deed.  The 
production  of  the  original  at  the  trial  can- 
not be  required  when  such  rule  of  court  has 
not  been  previously  obtained.  Deverewo  v. 
McMahon,  108  N.  C.  134,  12  L.  R.  A.  206, 
12  S.  E.  902. 

This  disposes,  also,  of  the  exception  to  the 
introduction  of  the  registration  of  the  agree- 
ment of  September  10,  1869,  if  the  probate 
is  legal.  As  to  this,  the  defendants  except 
on  the  grounds:      (1)  That  it  does  not  ap- 


pear from  the  registration  that  there  waa 
any  revenue  stamp  on  said  agreement.    This 
need  not  appear.     Haight  v.  Grist,  64  N.  C. 
739;  Bellara  v.  Johnson,  65  N.  C.  104.     (2) 
That  the  proof  of  the  handwriting  of  the 
subscribing   witness  was   insufficient.    This 
instrument  was  not  recorded  till  March  22, 
1901.     It  appears  from  the  probate  that  the 
parties  and  the  subscribing  witnesses  wern 
then  all  dead,  and  the  probating  witness  tes- 
tified that  he  "was  well  acquainted  with  the 
handwriting  of  M.  V.  Home  [the  subscrib- 
ing witness  to  said  agreement],  and  had  nu- 
merous business  dealings  with  him  during 
his  lifetime;   that,  to  affiant's  best  knowl- 
edge and  belief,  the  signature  of  the  name 
'M.  V.  Home'  to  the  aforesaid  agreement,  as 
witness  to  the  same,  is  in  said  Homers  true 


the  witness  testifying  knew  the  person  whose 
name  purports  to  be  subscribed  to  the  instru- 
ment as  a  party,  and  is  well  acquainted  with 
his  slgrnature,  and  that  It  Is  genuine.*'  N.  D. 
Civ.  Code  (1S99)  f  3582;  S.  D.  Stat.  1901,  f 
4475  ;  tex.  Rev.  Stat.  1895,  art  4626. 

The  Oregon  Code  Civ.  Proc.  (1902),  f  776, 
provides :  "The  handwriting  of  a  person  may  be 
shown  by  anyone  who  believes  it  to  be  his,  and 
who  has  seen  him  write,  or  has  seen  writing  pur- 
porting to  have  been  his  upon  which  he  has 
acted  or  been  charged,  and  who  has  thus  ac- 
quired a  knowledge  of  his  handwriting." 

And,  according  to  the  Pennsylvania  statute, 
"where  there  Is  a  question  as  to  any  simulated 
or  altered  document  or  writing,  the  opinions  of 
the  following  persons  shall  be  deemed  to  be 
relevant:  (a)  The  opinion  of  any  person  ac- 
quainted with  the  handwriting  of  the  supposed 
writer.  ..."  P.  L.  69.  i  1  (Pepper  ft 
Lewis's  Digest  [1894-1897],  col.  290,  i  4). 

Objection  may  be  made  to  the  admissibility 
of  a  witness  to  handwriting  upon  other  grounds 
than  the  lack  of  sufficient  knowledge,  as,  for  in- 
stance, statutory  disabilities  or  privilege. 

The  handwriting  of  a  party  may  be  proved  by 
the  opmion  of  his  attorney,  who  swears  that 
before  the  commencement  of  the  action  and  his 
retainer  as  attorney  he  knew  nothing  of  his 
handwriting.  If  he  knew  nothing  of  his  hand- 
writing but  what  the  client  had  communicated 
to  him,  he  could  not  be  compelled  to  disclose 
that,  but  if  he  became  acquainted  with  it  in 
any  oth^r  manner,  though  It  was  subsequent  to 
his  retainer,  he  was  bound  to  answer ;  for  an  at- 
torney may  be  questioned  as  to  a  collateral 
fact,  or  as  to  a  fact  which  he  may  know  with- 
out being  intrusted  with  it  as  an  attorney  in 
the  cause.  Johnson  v.  Daverne  (1821)  19  Johns. 
134,  10  Am.  Dec.  198. 

So  under  the  Tennessee  Code,  |  4754,  exclud- 
ing testimony  of  an  attorney  against  a  client  as 
to  a  communication  made  to  him  as  attorney, 
the  attorney  is  not  precluded  from  proving  his 
client's  handwriting.  Johnson  v.  Patterson 
(1884)   13  Lea,  626. 

The  testimony  of  a  party,  from  his  knowl- 
edge of  the  character  of  the  hand,  as  to  the  gen- 
uineness of  the  handwriting  of  the  other  party's 
intestate,  was  not  testimony  to  prove  a  trans- 
action between  the  witness  and  the  deceased, 
forbidden  by  f  343  of  the  N.  C.  C.  C.  P.,  al 
though  his  testimony  that  he  saw  the  deceased 
sign  the  paper  was  within  the  prohibition.  State 
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ew  rel.  Peoples  v.  Maxwell  (1870)  64  N.  C.  318. 
This  was  followed  in  Halybnrton  v.  Dobaon 
U871)  65  N.  C.  88,  the  court  saying:  "The  mis- 
chief intended  to  be  guarded  against  [by  the 
statute]  Is  a  party's  testifying  in  regard  to 
matter  where  It  Is  Impossible  to  contradict 
him  if  he  swears  falsely ;"  and  also  in  Bosh  ▼. 
Steed  (1884)  91  N.  C.  226;  Hussey  v.  Kirkman 
(1886)  95  N.  C.  63;  and  Ferebee  v.  Pritcfaard 
(1893)  112  N.  C.  83,  16  S.  E.  903. 

b.  WfMt  is  prima  fade  a  suiflcient  foundatum 
for   the   opinion   of   the   witnees. 

The  question  what  is  sufficient  evidence,  pri- 
ma facie,  to  qualify  a  witness  t«  handwriting. 
Is  the  question  whether  the  party  offering  ths 
witness  is  bound  to  show,  before  the  witness's 
opinion  is  admissible,  in  which  one  of  the  rec- 
ognised ways  he  has  acquired  his  familiarity 
with  the  handwriting. 

It  has  been  held  that  proof  of  a  signature  1^ 
a  witness  who  swears,  not  merely  to  his  opin- 
ion, but  positively,  that  it  is  genuine,  without 
being  interrogated  as  to  the  means  of  his  know- 
ledge. Is  sufficlenL  Dwlght  v.  Scates  (1840)  14 
La.  495. 

But  the  testimony  of  witnesses  who  swear 
that  they  are  familiar  with  the  handwriting  of 
the  maker  of  a  note  from  having  seen  him  write. 
and  believe  his  signature  to  be  genuine,  but 
state  as  to  the  indorser's  signature  merely  ^at 
they  believe  it  to  be  genuine,  without  stating 
their  reasons,  is  of  no  effect  as  to  the  latter. 
Watson  V.  M'Allister  (1820)  7  Mart.  (La.)  368. 

In  Illinois  it  is  not  indispensable  that  a  wit- 
ness called  to  prove  a  disputed  handwriting 
should,  before  testifying,  declare  that  he  is  fa- 
miliar with  the  individual's  handwriting,  if  it 
sufficiently  appears  from  his  testimony  that  be 
is.  Biggs  V.  Powell  (1892)  142  111.  453,  32  N. 
E.  482,  Affirming  40  111.  App.   75. 

But  generally,  m  accordance  with  Carrier  v. 
Hampton  (1850)  33  N.  C.  (11  Ired.  L.)  307. 
the  testimony  of  a  witness  that  the  signature  of 
the  name  of  an  individual  is  in  the  handwriting 
of  that  person,  without  any  statement  of  the 
manner  In  which  he  has  acquired  a  Imowledge 
of  the  handwriting,   is  inadmissible. 

And  "if  a  witness  has  any  knowledge  of  the 
handwriting  of  a  person,  which  has  been  de- 
rived from  seeing  him  write,  or  from  seeing  his 
writings  or  signatures  on  papers  that  have  been 
recognized  by  him  as  genuine,  or  from  an  Inti- 
mate acquaintance   with   his  signatures  which 
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handwriting,  and  no  one  else's."    This  is  a 
compliance  with  Code,  §  1246   (10). 

The  plaintiffs'  contention  is  that  the  above 
deed  to  the  defendants'  father  was  a  volun- 
taiy  deed,  without  valuable  consideration, 
and  is  to  be  taken  in  connection  with  said 
agreement,  making  one  transaction,  and 
that  said  agreement  is  an  acknowledgment 
of  a  trust  to  hold  said  land  for  life,  and  then 
for  his  diildren  by  his  first  wife,  who  are 
the  plaintiffs,  which  .first  wife  was  the 
daughter  of  the  g^ntor  in  said  deed.  The 
gprantee  in  1893  conveyed  the  land,  without 
valuable  consideration,  to  the  defendants, 
his  children  by  his  second  wife,  and  has 
since  died.  The  defendants  contend  that  the 
agreement  was  not  executed  by  their  father, 
but  is  a  forgery.    There  are  several  excep- 


tions (4  to  8,  inclusive)  to  the  admission  of 
evidence  that  Watt  Rati  iff,  the  grantee  in 
said  deed,  and  alleged  signer  of  said  ''agree- 
ment,"  admitted  that  he  had  received  the 
land  under  an  agreement  to  hold  for  his  life, 
and  then  for  the  land  to  go  to  the  plaintiffs, 
his  children  by  the  first  wife;  that  he  paid 
nothing  for  it,  and  had  declined  to  sell  it 
because  of  this  trust  upon  it.  Those  excep- 
tions are  without  merit.  The  rule  is  thus 
stated  in  Shaffer  v.  flaynor,  117  N.  C.  24,  23 
S.  E.  166:  "Where  declarations  are  made 
by  one  in  possession  of  land,  characterizing 
or  explaining  his  claim  to  ownership,  or  in 
disparag^nent  of  his  own  title,  they  are 
competent  as  evidence  not  only  against  the 
declarant,  but  against  all  claiming  under 
him."    The  evidence  of  these  witnesses  is  of 


have  been  adopted  Into  ordinary  business  trans- 
actions, he  may  give  his  opinion  of  the  hand- 
writing. Bat  It  must  appear  that  he  has  some 
such  knowledge  before  he  can  be  permitted  to 
testify  to  his  opinion."  Bumham  v.  Ayer 
(1857)  3  Ohio  Dec.  Reprint,  327.  Following  Mc- 
Cncken  v.  West  (1848)  17  Ohio,  16. 

There  Is,  however,  a  considerable  class  of 
cases  declaring  that  all  that  is  necessary  In  or- 
der to  qualify  a  witness,  prima  facie,  to  tes- 
tify that  a  document  alleged  to  be  forged  has 
been  written  by  an  Individual,  is  his  testimony 
that  he  is  acquainted  with  his  handwriting ;  but 
of  course  the  other  party  has  the  right  to  test 
his  competency  by  cross-examination  as  to  the 
character  and  extent  of  his  acquaintance  with 
the  handwriting.  To  this  effect  are  Hlnchman 
V.  Keener  (1894)  5  Colo.  App.  300,  38  Pac. 
611 ;  State  v.  Mlnton  (1893)  116  Mo.  005,  22 
8.  W.  808;  Stoddard  v.  Hill  (1892)  38  S.  C.  385, 
17  8.  E.  138;  First  Nat.  Bank  v.  Llerman 
(1876)  5  Neb.  247;  Mosher  v.  Farmers*  k  M. 
Nat.  Bank   (1897)   51  Neb.  55.  70  N.  W.  540. 

In  Barwick  v.  Wood  (1856)  48  N.  C.  (3  Jones 
L.)  306,  Followed  in  Davis  v.  Higglns  (1884) 
91  N.  C.  382,  and  Anderson  v.  Logan  (1888)  99 
N.  C.  474,  6  S.  E.  704,  on  the  same  point,  the 
court  distinguished  Carrier  v.  Hampton  (1850) 
33  N.  C.  (11  Ired.  L.)  307,  supra,  upon  the 
ground  that  there  the  witness  did  not  say  that 
he  was  acquainted  or  familiar  with  the  hand- 
writing, but  merely  swore  to  the  identity  of  the 
signature. 

An  affidavit  to  the  effect  that  the  deponent  is 
well  acquainted  with  the  handwriting  of  the 
person  In  question,  and  that  the  signature  In 
question  Is  genuine,  is  sufficient  to  establish  it. 
It  being  immaterial  how  the  deponent  acquired 
his  knowledge  of  the  handwriting;  and  It  is 
enough  that  he  was  willing  to  swear,  and  did 
swear,  that  he  was  well  acquainted  with  the 
handwriting.     Hall  v.  Jones   (1863)  32  HI.  38. 

But  in  Indiana  a  party  producing  a  witness 
to  testify  to  the  genuineness  of  a  handwriting 
not  only  has  the  right,  but  is  under  the  neces- 
sity, of  llrst  showing  his  qualification ;  Us,  to 
show  that  the  witness  had  carried  on  a  cor- 
respondence with  the  alleged  author  of  the 
disputed  writing,  and  to  show  the  extent  of  the 
correspondence  and  the  witness's  personal  ac- 
quaintance with  him.  Thomas  v.  State  (1885) 
103  Ind.  419,  2  N.  E.  808. 

When  a  witness  has  said  that  he  knows  the 
writing  of  an  individual,  and  believes  the  signa- 
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ture  in  question  to  be  his,  without  saying  that 
he  has  seen  him  write,  and  is  not  asked  whether 
he  has  seen  him  write  or  has  known  his  hand- 
writing in  the  course  of  correspondence,  it  Is 
too  late,  on  a  motion  for  a  new  trial,  to  as- 
certain what  the  witness  would  have  said  had 
he  been  asked;  and  it  will  be  presumed  that  he 
has  seen  the  person  in  question  write.  Pradlere 
V.  Combe  (1814)  3  Brev.  481 ;  Egan  v,  Murray 
(1890)  80  Iowa,  180,  45  N.  W.  563 ;  Henderson 
V.  Bank  at  Montgomery  (1848)  11  Ala.  855. 

When  a  witness  has  testified  that,  from  his 
knowledge  of  the  general  character  of  the  hand- 
writing of  one  of  the  parties,  he  believes  a 
signature  to  be  his,  and  is  not  cross-examined 
as  to  the  sources  of  his  hiformatlon  in  regard 
to  the  handwriting  to  which  he  testified,  his 
testimony  is  not  later  open  to  the  objection  that 
it  was  Incumbent  upon  the  plaintiff  to  es- 
tablish, as  a  preliminary  fact,  that  the  witness 
had  acquired  his  knowledge  of  the  handwriting 
in  some  recognised  and  legitimate  mode  be- 
fore he  was  permitted  to  testify.  Smith  v. 
Walton  (1849)  8  Gill,  77;  Berryman  v.  Dahl- 
gren  (1848)  6  Rob.  (La.)  188;  Moody  v.  Row- 
ell  (1835)  17  Pick.  490,  28  Am.  Dec.  317;  Ste- 
vens V.  Selbold  (1886)  5  N.  T.  S.  R.  258. 

The  testimony  of  a  witness,  in  a  deposition, 
that  he  knows  the  signature  in  question  to  be 
the  handwriting  of  an  individual,  without  any 
testimony  as  to  his  means  of  knowledge,  as  that 
he  has  seen  him  write,  is  sufllcient  to  prove  the 
signature,  when  the  other  party  neglects  his  op- 
portunity, upon  cross-interrogatory,  to  elicit 
the  means  of  the  knowledge  which  the  witness 
professes  to  have.  Having,  however,  omitted 
to  do  this,  it  is  fair  to  conclude  that  he  is  will- 
ing to  credit  what  the  witness  may  testify 
to,  without  his  stating  by  what  means  he  has 
acquired  his  knowledge.  Whlttier  v.  Gould 
(1839)  8  Watts,  485;  Reyburn  v.  Belotti  (1847) 
10  Mo.  507  ;  Goodhue  v.  Bartlett  (1850)  5  Mc- 
Lean, 180,  Fed.  Cas.  No.  6,538. 

As  in  the  case  of  the  qualification  of  an  ex- 
pert, the  trial  court  has  discretionary  control 
over  the  despatch  of  Its  business,  and  therefore 
is  not  bound  to  allow  a  preliminary  cross-exam- 
ination of  a  witness  called  to  prove  handwritin  i 
before  permitting  him  to  speak  as  to  his  opin- 
ion. If  the  court  is  satisfied  as  to  his  compe- 
tency. (But  this  discretion  should  be  liberally 
exercised.  See  upon  this  point,  which  is  be- 
yond the  purpose  of  this  note,  Sarle  v.  Arnold, 
[1863]    7    R.    L    582;    Ft.    Wayne   v.    Coombs 
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a  declaration  tending  to  disparage  and  qual- 
ify the  title  of  Watt  Ratliflf  in  the  land, 
and  an  admission  of  a  trust.  It  is  compe- 
tent against  him,  and  against  the  defend 
ants,  who  claim  through  a  voluntary  dee( 
from  him.  Nelson  v.  Whitfield,  82  N.  C. 
61;  Roberta  v.  Roberts,  82  N.  G.  32;  Melvin 
V.  Bullard,  82  N.  C.  37;  Yates  v.  Yates,  7C 
N.  C.  142;  1  Greenl.  Ev.  8  109. 

The  9th  exception,  for  refusal  of  nonsuit 
at  the  close  of  the  plaintiffs'  evidence,  is 
without  merit,  both  because  there  was  evi- 
dence to  go  to  the  jury,  and  because  the  ex- 
ception is  waived  by  the  defendant  himself 
thereafter  introducing  evidence.  Means  v. 
Carolina  C.  R.  Co.  126  N.  C.  428,  35  S.  E. 
813;  Parlier  v.  Southern  R,  Co.  129  N.  C. 
263,  39  S.  E.  961. 


Nor  did  the  court  err  (10th  exception)  in 
refusing  defendants  leave  to  introduce  what 
they  claimed  was  the  original  deed  of  Sep- 
tember 11,  1869,  from  Home  and  wife  to 
Watt  Ratliff.  Evidence  is  irrelevant,  even 
when  not  incompetent,  and  is  properly  re- 
jected, imless  it  tends  to  prove  same  contro- 
verted fact.  Here  the  said  deed  of  Septem- 
ber 11,  1869,  had  been  pleaded  in  the  com- 
plaint and  admitted  in  the  answer;  and, 
besides,  its  registration  was  in  evidence 
without  any  suggestion  of  incorrectness 
therein,  and  there  was  no  rule  of  court  to 
produce  the  original.  But  the  defendants 
contend  that  they  wished  to  introduce  it  for 
the  purpose  of  comparing  the  handwriting 
of  Martin  V.  Home,  the  subscribing  witness 
thereto,    with    the   handwriting   of    M.    V. 


[1886]  107  Ind.  76,  67  Am.  Rep.  82,  7  N.  E. 
743.) 

It  appears,  however,  that  the  better  practice 
is  to  allow  the  preliminary  cross-examination, 
and  not  to  compel  the  adverse  party  to  wait 
until  the  end  of  the  direct  examination  of  the 
witness.  Com.  v.  Hall  (1896)  164  Maes.  162, 
41  N.  B.  133. 

But  a  party  excepting  to  the  refusal  of  the 
court  to  allow  him  to  cross-examine  a  witness 
called  to  prove  the  authorship  of  handwrit- 
ing, as  to  his  qualifications  from  knowledge  of 
the  hand,  before  the  witness  is  allowed  to  tes- 
tify upon  the  main  question,  has  no  ground  for 
exception  when  the  refusal  of  the  court  does,  not 
operate  to  his  prejudice,  as  when  he  did  not 
avail  himself  of  the  opportunity  to  cross-exam- 
ine the  witness  later  as  to  his  qualifications. 
Ibid. 

c  Presumption*  as  to   knowledge. 

Presumptions  as  to  the  knowledge  of  a  hand- 
writing, based  upon  the  fact  of  acquaintance  or 
relationship  of  the  witness  and  the  person  whose 
handwriting  is  in  question,  seem  not  to  be  al- 
lowed. Farrell  v.  Manhattan  R.  Co.  (1903)  83 
App.  Dlv.  893,  82  N.  Y.  Supp.  834. 

In  Slaymaker  v.  Wilson  (1829)  1  Penr.  ft  W. 
216,  the  deposition  of  a  witness  to  the  effect 
that  a  writing  was  in  her  father's  hand  was  re- 
jected upon  the  ground  that  she  did  not  say 
how  she  knew  the  handwriting,  although  she 
swore  positively  upon  the  point.  Haun  v.  State 
(1883)  13  Tex.  App.  383,  44  Am.  Dec.  706,  is 
to  the  same  effect. 

But  it  was  proper  to  admit  a  deposition  in 
regard  to  the  writing  of  the  deponent's  father, 
over  the  objection  that  it  did  not  appear  that 
he  had  ever  seen  his  father  write ;  the  objection 
did  not  apply,  since,  when  a  son  speaks  famil- 
iarly in  regard  to  the  handwriting  of  his  father, 
who  might  be  presumed  to  be  accustomed  to 
write,  it  is  to  be  presumed  that  neither  of  the 
parties  chose  to  ask  the  witness  the  direct  ques- 
tion whether  he  had  seen  his  father  write,  or 
transacted  business  with  him,  so  as  to  have 
such  knowledge  of  his  hand  as  to  warrant  him 
in  giving  an  opinion.  Moody  v.  Rowell  (1835) 
17  Pick.  400,  28  Am.  Dec.  317. 

An  objection  to  the  tebtimony  of  a  witness, 
upon  the  ground  that  at  the  age  (twelve  years) 
at  which  he  professed  to  have  acquired  a  knowl- 
edge of  the  handwriting  In  question  he  was  too 
young  to  do  so,  was  overruled.  It  was  held 
63  L.  R.  A. 


that,  even  if  the  facts  showed  that  the  witness 
could  not  reasonably  have  obtained  a  knowledge 
of  the  handwriting  at  the  time  sworn  to,  still 
the  court  would  not  be  warranted  ha  withhold- 
ing the  evidence  from  the  Jury ;  how  far  the  wit- 
ness's statements  were  within  the  range  of 
probability  and  entitled  to  credence  was  a  ques- 
tion properly  left  to  the  decision  of  the  Jnry. 
Keybum  v.  Beiotti  (1847)  10  Mo.  697.  This 
accords  with  Wyche  v.  Wyche  (1821)  10  Mart. 
(La.)  408. 

d.  Knowledge  from  seeing  tJie  individual  write. 

The  orighotai,  and  at  first  the  only,  method  of 
acquiring  knowledge  of  the  handwriting  of  an 
individual,  which  would  make  a  witness  compe- 
tent to  testify  as  to  the  genuineness  of  hand- 
writing supposed  to  be  his,  was  from  seeing 
that  person  write.  As  will  be  seen  below,  other 
means  of  acquiring  the  same  knowledge  were  la- 
ter, by  successive  enlargements  of  the  rule,  rec- 
ognized as  proper;  but  for  the  preference  for 
this  original  necessary  source  of  knowledge  there 
was  an  important  reason:  It  disposed  of  any 
doubt  as  to  the  authenticity  of  the  writing  which 
afforded  the  witness  his  mental  standard  for 
comparison  with  the  disputed  writing.  It  has 
also  been  suggested  that  quite  as  important  a 
reason  for  the  choice  of  the  rule  is  the  fact  that 
this  method  of  proof  established  that  the  per- 
son in  question  was  capable  of  writing,  which 
was  not  a  usual  accomplishment  in  early  times. 

That  a  witness  who  has  seen  the  individual 
in  question  write,  though  only  once,  may  speak 
to  his  belief  of  the  genuineness  of  handwriting 
purporting  to  be  his,  as  a  general  proposition, 
hardly  requires  authority;  but  cases  In  which 
the  rule  has  been  laid  down  are :  Commission- 
ers of  the  Poor  v.  Uanion  (1819)  1  Nott  &  M'C. 
554;  Edelen  v.  Ctough  (1849)  8  GUI,  87;  Wood- 
ford V.  McClenahan  (1847)  9  111.  89;  Demon- 
breun  v.  Walker  (1874)  4  Baxt.  199;  Kendall 
V.  Collier  (1895)  97  Ky.  446,  30  S.  W.  1002; 
Swope  V.  Donnelly  (1898)  7  Pa.  Dlst.  R.  448; 
Cochran  v.  Butterfleld  (1846)  18  N.  H.  115.  45 
Am.  Dec.  363;  Willman  v.  Worrall  (1838)  8 
Car.  &  P.  380;  Hammond  v.  Varian  (1873)  54 
N.  Y.  898. 

From  the  earliest  times  In  England  deeds  and 
similar  documents  could  be  proved  in  this  way 
In  civil  trials ;  but  in  criminal  cases  apparently 
not;  and  it  was  the  attempt  to  introduce  this 
method  of  proof  in  criminal  cases  which  led  to 
the  controversy  beginning  with  Sidney's  Case 
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Home,  the  subscribing  witness  to  the  alle^er* 
agreement ;  but  this  is  not  the  proper  meth- 
od to  attack  the  genuineness  of  his  signa- 
ture. That  should  be  done  hj  the  evidence 
of  witnesses  who  are  familiar  with  his  hand- 
writing. If  there  is  a  paper  in  evidence, 
the  signature  to  which  is  proved  or  admit- 
tpd  to  be  genuine,  another  signature  whose 
genuineness  is  in  issue  can  be  compared  with 
it;  but  here  this  paper  was  not  in  evidence, 
and  the  plaintiffs  refused  to  admit  that  it 
was  genuine.  Tunatall  v.  Cohb,  109  N.  C. 
316,  14  S.  £.  28,  and  cases  there  cited.  The 
defendants  then  offered  to  prove  that  the 
probate  ordering  said  paper  to  registration 
was  in  the  handwriting  of  James  M.  Coving- 
ton, formerly  judge  of  probate  of  that  coun- 
ty.   But,  as  the  deed  was  irrelevant,  this 


could  not  make  it  so,  and  to  admit  it  for 
the  purpose  of  handwriting  would  add  to  the 
controversy  the  dispute  as  to  geuineness  of 
Covington's  handwriting.  All  this  has  been 
BO  fully  discussed  in  Tunatall  v.  Cobb^  109 
N.  C.  316,  14  S.  E.  28,  that  no  further  con- 
sideration is  needed. 

The  evidence  offered  by  the  defendants  to 
show  that  after  Watt  Ratliff's  death  all  his 
realty,  except  this  and  one  small  tract,  was 
allotted  to  hie  widow  for  dower,  was  pro*^- 
erly  excluded  as  irrelevant^  as  were  the 
deeds,  expressed  in  their  face  to  be  in  con- 
sideration of  love  and  affection,  executed  by 
Watt  Ratliff  and  wife  to  the  defendants,  tli  ^ 
children  of  the  second  marriage. 

The  defendants  then  offered  to  prove  the 
handwriting  of  Martin  V.  Home,  the  suo- 


(1684)  9  How.  St.  Tr.  818,  and  lasting  for  about 
a  centurj,  In  regard  to  the  admissibility  of 
"comparison  of  hands,'*  so  called,  by  which  was 
meant  at  flrst,  and  often  up  to  the  beginning  of 
the  last  century,  simply  proof  by  comparison  of 
tbe  disputed  document  (without  Juxtaposition) 
with  the  mental  image  of  the  genuine  hand- 
writing. In  the  witness's  mind. 

But  later  the  distinction  between  civil  and 
criminal  cases  disappeared,  so  that  Incriminat- 
ing writings  could  he  read  in  evidence  upon  be- 
ing proved  by  the  evidence  of  persons  who  had 
seen  the  accused  write  (Rex  v.  Hensey  (1758)  1 
Burr.  642,  2  Kenyon,  866,  19  How.  St  Tr. 
1342)  ;  and  now  (with  the  exception  of  some 
cases  showing  a  reactionary  tendency,  which 
will  be  noticed  below)  the  rule  is  the  same  in 
criminal,  as  in  civil,  cases.  King  v.  Clator 
(1802)  4  Esp.  117;  Beg.  v.  Murphy  (1837)  8 
Car.  &  P.  297. 

That  the  rule  admitting  witnesses  who  had 
once  seen  the  person  In  question  write  has  been 
considered  practically  Inflexible,  without  regard 
to  the  length  of  time  since  that  occurrence,  ap- 
pears from  several  extraordinary  cases. 

For  Instance,  In  Tooke's  Case  (1794)  26  How. 
St.  Tr.  1,  71,  which  has  been  thought  unreason- 
able, a  witness  who  had  seen  the  prisoner  write 
but  once,  and  that  nineteen  years  before,  but 
had  in  the  meantime  received  letters  which  he 
supposed  to  be  from  him,  was  allowed  to  give 
his  opinion  of  the  genuineness  of  an  incriminat- 
ing writing. 

It  was  held  in  Renshaw  v.  First  Nat  Bank 
(1900;  Teun.  Ch.  App.)  63  S.  W.  194,  that  suf- 
ficient foundation  was  laid  for  the  opinion  of  a 
witness  by  his  testimony  that  he  was  acquainted 
with  the  handwriting  of  the  person  In  question 
some  forty  years  before,  that  he  did  not  know 
bis  handwriting  very  well  even  then,  but  had 
seen  him  write  and  sign  his  name,  and  still  had 
some  recollection  of  it,  and  had  papers  with  his 
signatures  upon  them  which  he  saw  him  write. 
The  court  said:  "We  think  that  this  shows 
that  he  was  acquainted  with  the  handwriting 
sufficiently  to  make  his  testimony  competent  al- 
though its  probative  force  may  be  weak." 

Some  discretion,  however,  is  to  be  allowed  the 
trial  court  In  this  mutter,  it  seems, — at  least  in 
Pennsylvania. 

The  decision  of  a  trial  Judge,  holding  that  a 
witness  who  had  seen  an  alleged  testator  write 
twice  tlilrty-two  years  before,  when  the  witness 
was  ten  years  old,  and  once  nineteen  years  be- 
63  L.  R.  A. 


itore  the  trial,  was  competent  to  give  his  opin- 
ion as  to  the  genuineness  of  the  signature  of  the 
will,  was  within  the  authorities,  although  such 
evidence  ought  to  be  regarded  with  great  cau- 
tion. In  the  nature  of  things.  It  is  not  possible 
to  fix  any  arbitrary  limit  of  time  within  which 
the  witness  must  have  seen  the  writing  done; 
that  must  depend  on  his  intelligence,  his  habit 
of .  observation  of  such  matters,  the  apparent 
strength  and  confldence  of  his  memory,  etc., 
which  must  be  passed  upon  in  the  first  Instance 
by  the  trial  judge.  If  the  judge  had  held  that 
it  was  too  remote  and  unreliable  to  qualify  him, 
the  court  declared,  they  would  not  have  been 
disposed  to  disagree  with  him ;  but  the  matter 
was  within  his  discretion.  Wilson  v.  Van  Leer 
(1889)  127  Pa.  371,  14  Am.  St  Rep.  854,  17 
Atl.  1097. 

But  in  Wlllson  v.  Betts  (1847)  4  Denio,  201, 
is  met  what  seems  the  climax  of  absurdity. 
There  a  witness,  an  ignorant  man,  was  allowed 
to  testify  to  his  belief  In  the  genuineness  of  a 
signature  purporting  to  be  that  of  a  person 
whom  he  bad  seen  write  sixty-three  years  be- 
fore, although  he  had  not  seen  him  or  his  hand- 
writing since,  and  had  not  had  his  attention 
called  to  that'  handwriting  until  the  instru- 
ment in  question  was  shown  to  him. 

In  criminal  cases  there  Is  some  tendency  ex- 
hibited to  control  the  rule. 

Thus  In  the  New  York  court  of  appeals  It  has 
been  held  (though -by  a  majority  of  only  one) 
that  the  evidence  as  to  the  genuineness  of  writ- 
ing alleged  to  be  the  prisoner's,  of  a  witness  who 
had  seen  the  prisoner  write  his  name  in  printed 
letters,  but  was  able  to  read  correctly  but  a 
single  word  of  an  address  written  by  the  pris- 
oner, containing  ten  words,  and  apparently  able 
to  read  little  but  his  own  name  In  handwriting ; 
and  that  of  another  witness  who  testified  that 
she  had  seen  the  accused  write  in  a  book,  but 
admitted  that  she  could  not  read  writing  very 
well,  and,  when  asked  to  read  what  she  swore 
the  accused  had  written,  was  unable  to  do  so, — 
was  held  to  be  so  valueless  as  to  be  entirely  In- 
competent The  prevailing  opinion  says:  "To 
permit  evidence  of  this  importance  to  be  read 
before  a  Jury  with  only  such  proof  of  its  gen- 
uineness seems  to  me  to  be  totally  inconsistent 
with  a  proper  and  safe  administration  of  the 
law.  Before  a  witness  should  be  permitted  to 
testify  to  the  handwriting  of  another  he  should 
lie  acquainted  and  somewhat  familiar  with  the 
handwriting   of   the   person   whose    writing   is 
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scribing  witness  to  the  agreement,  by  John 
C.  McLaughlin,  the  clerk  of  the  court.  Hf 
stated  that  he  did  not  know  the  handwritini? 
of  Home  in  1869..  but  became  familiar  witb 
it  in  1873,  and  thence  up  to  his  death,  bu' 
did  not  know  it  prior  to  that  time.  The  de- 
fendants then  proposed  to  ask  the  witness  i 
the  name  "M.  V.  Home,"  purporting  to  bf 
signed  to  the  agreement  dated  February  K 
1869,  was  in  M.  V.  Home's  proper  hand- 
writing. The  plaintiffs  objected  to  his  tes- 
tifying unless  he  could  state  that  he  was  ac- 
quainted with  Martin  V.  Home's  handwrit- 
ing at  that  time  (1869).  The  witness  sUt- 
ed  that  he  did  not  know  what  his  handwrit- 
ing was  at  that  time,  whereupon  the  evi- 
dence was  excluded,  and  the  defendants  ex- 
cepted.    In  this  there  was  error.     Keith  v. 


Lothrop,  10  Cush.  453;  1  Greenl.  Ev.  S  577; 
Lawson,  Expert  Ev.  rale  47,  p.  332.  There 
was  no  presumption  that  the  handwriting 
had  so  changed  from  1869  to  1873  as  to  be 
unrecognizable.  That  lapse  of  time  and  the 
possibility  of  change  were  matters  for  th«» 
consideration  of  the  jury,  but  did  not  make 
the  testimony  incompetent.  In  like  manner, 
it  has  been  held  that  the  greater  or  less  re- 
moteness of  time,  as  to  which  the  witness 
was  acquainted  with  the  character  of  one 
impeached,  was  a  matter  for  the  jury,  not 
for  the  court.  The  genuineness  of  the  agree- 
ment is  a  vital  point  for  the  defense,  and 
the  exclusion  of  this  evidence  is  a  material 
error,  which  entitles  the  defendants  to  a 
new  trial. 

There  are  several  exceptions  for  the  ex- 


sought  to  be  proved.  He  should  have  an  hAtftlll- 
gent  acquaintance  with  the  handwriting  of  the 
party  so  that  he  can  determine  with  a  reasona- 
ble degree  of  certainty  whether  the  writing  of- 
fered la  his  genuine  handwriting.  It  seems  very 
clear  that  neither  of  these  witnesses  had  any 
such  knowledge  of  the  writing  of  the  defendant, 
or  any  such  acquaintance  with  \t  as  qualified 
them  to  give  an  opinion  upon  the  question 
whether  this  letter  and  these  envelopes  were 
written  by  him."  People  v.  Corey  (1896)  143 
N.  Y.  476,  42  N.  E.  1066. 

In  United  States  v.  Crow  (1856>  1  Bond,  51, 
Fed.  Cas.  No.  14,895,  the  jury  were  charged  that 
the  evidence  of  a  witness  who  swears  that  it  is 
his  impression  and  belief  that  the  letter  in  ques- 
tion is  in  the  handwriting  of  the  accused,  but 
who  has  seen  the  accused  write  but  once,  is  not 
sufficient  to  Justify  a  conviction.  To  entitle  his 
testimony  to  any  consideration,  the  witness  who 
testifies  to  the  handwriting  of  another  must 
have  had  adequate  means  of  becoming  ac- 
quainted with  it,  and  must  be  able  to  swear  with 
some  degree  of  posltlveness ;  he  must  have  seen 
the  person  write  frequently,  or  must  have  other- 
wise obtained  a  satisfactory  Icnowledge  of  the 
character  of  his  writing.  It  is  not  enough  that 
he  has  seen  the  person  write  but  once,  and  then 
under  circumstances  showing  that  the  attention 
of  the  witness  was  not  especially  directed  to 
the  peculiarities  of  the  penmanship. 

But  In  Karr  v.  State  (1804)  106  Ala.  1,  17 
So.  328,  it  is  declared  that  the  frequency  or  in- 
frequency  of  the  opportunities  of  the  witness  to 
acquire  knowledge  rendering  him  capable  of  ex- 
pressing an  opinion,  or  the  nearness  or  remote- 
ness of  such  opportunities  in  point  of  time  to 
the  time  of  bis  examination,  are  matters  ad- 
dressed to  the  credibility  or  weight,  and  not  to 
the  admissibility,  of  the  evidence,  and  are  for 
the  consideration  of  the  Jury.  So  where  the  tes- 
timony of  a  witness  showed  that  on  two  or  three 
occasions,  with  a  considerable  time  intervening, 
he  had  seen  an  individual  casually  write  the 
names  of  persons  and  places,  and  that  there  was 
in  his  handwriting  a  peculiarity  attracting  his 
attention,  but  the  last  of  these  occasions  was 
several  years  before  the  trial,  his  opinion  of  its 
genuineness  was  competent,  and  authorized  the 
introduction  of  the  writing  in  evidence,  although 
the  testimony  was  not  of  the  highest  and  most 
satisfactory  kind.  And  generally  to  the  same 
effect  l8  Cross  v.  People  (1868)  47  111.  152^  95 
Am.  Dec.  474. 
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The  objection  that  one  witness  only  saw  tbe 
person  in  question  write  his  name  twice,  on  two 
occasions  of  no  particular  interest  to  himself, 
and  that  another  had  seen  him  write  but  once  In 
his  life,  and  that  very  long  ago,  does  not  reach 
the  question  of  competency  or  admissibllltj.  It 
may  be  entitled  to  consideration  argumentatire- 
iy,  as  to  the  persuasive  weight  of  the  testimony, 
but  that  is  all.  Lachance  v.  Loeblein  (1884)  15 
Mo.  App.  460. 

There  Is  no  rule  of  law  that  requires  that  a 
witness  called  to  prove  the  handwriting  of  a 
person  should  have  seen  him  write  a  large  nam- 
ber  of  times ;  all  that  Is  requisite  Is  to  ascertais 
whether  the  witness  has  seen  handwriting 
which  by  infallible  test  he  knows  to  be  genuine. 
and  then  he  must,  upon  oath,  declare  if  the 
writing  exhibited  appears  to  be  that  of  the  same 
person.  The  weight  to  be  attached  to  such  tes- 
timony must  depend  upon  the  ordinary  tests  of 
knowledge,  the  capacity  of  the  witness,  his  disfK)- 
sition  to  tell  the  truth,  and  the  means  that  hare 
been  afforded  him,  whether  from  the  Intrinsic 
nature  of  the  subject  Itself,  or  the  familiarity 
of  the  witness  with  it,  to  acquire  the  informa- 
tion he  seems  to  have.  Thus  an  objection  to  a 
witness  that  he  had  only  seen  the  person  in 
question  write  a  receipt  was  not  available. 
RIdeout  V.  Newton  (1845)  17  N.  H.  71.  In  ac- 
cord is  Hartung  v.  People  (1859)  4  Park.  Crim. 
Rep.  319. 

So  in  an  action  on  a  note  It  wad  proper  to  al- 
low a  witness  to  testify  as  to  the  genuineness  of 
the  disputed  signature,  who  had  merely  seen  the 
defendant  once  sign  a  receipt,  although  it  was 
in  evidence  by  another  witness  that  It  was  t^e 
uniform  habit  of  the  defendant  to  make  his  sig- 
nature to  notes  differently  from  that  to  receipts. 
In  order  to  reject  the  evidence  It  would  be  nec- 
essary to  assume  that  the  other  witness  had  tes- 
tified with  truth  as  to  the  defendants  custom 
in  making  different  signatures  to  different  pa- 
pers, and  that  the  character  of  those  signatures 
was  so  essentially  different  that  an  individual 
acquainted  with  the  one  could  not  form  a  cor- 
rect opinion  as  to  the  genuineness  of  the  other. 
Brachmann  v.  Hall  (1857)  1  Disney  (Ohio)  539. 

If  a  witness  has  seen  the  person  write  to 
whose  signature  he  swears,  the  fact  that  he  and 
that  person .  were  upon  opposite  sides  of  the 
same  table  when  the  writing  was  done  does  not 
render  him  incompetent.  People  v.  Petmecky 
(1884)  2  N.  Y.  Crim.  Rep.  450,  Affirming  99  X. 
Y.  415,  2  N.  B.  145.     (And  a  curious  authority 
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elusion  of  instruments,  as  administration 
bonds,  constable  bonds^  and  the  like,  alleged 
to  be  signed  by  M.  V.  Home,  which  the  de- 
fendants wished  to  introduce  for  purposes  of 
comparison,  but  these  were  properly  exclud- 
ed. Tunsiall  r.  Cohb,  109  N.  C.  316,  14  S. 
E.  28;  State  v.  DeOraff,  113  N.  C..693,  18 
S.  E.  507;  Jarvis  v.  Vanderford,  116  N.  C. 
147,  21  S.  E.  302;  Cohh  v.  Edwards,  117  N, 
C.  244,  23  S.  E.  241;  State  v.  Noe,  119  N.  C. 
849,  25  S.  E.  812. 

The  judge  also  properly  excluded  evidence 
offered  to  show  declarations  of  Watt  RatlifT 
in  his  own  favor,  tending  to  show  he  held  a 
fee-simple  title.  Avent  v.  Arrington,  105 
N.  C.  377,  10  S.  E.  991 ;  Shaffer  v.  Oaynor, 
117  N.  C.  24,  23  S.  E.  166. 

The  testimony  of  George  Ratliff  that  he 


had  made  statements  to  others  of  the  samo 
matters  testified  to  by  him  on  the  trial  were 
competent  to  corroborate  him.  Burnett  v. 
Wilmington,  N.  d  N,  R,  Co.  120  N.  C.  517, 
26  S.  E.  819,  where  the  numerous  cases  to 
that  point  have  been  collected;  and  there 
have  been  several  since. 

The  other  exceptions  are  either  covered  by 
wliat  we  have  herein  decided,  or  are  matters, 
like  exceptions  to  the  charge,  which  may  not 
arise  on  another  trial. 

For  the  error  as  to  the  14th  exception, 
there  must  he  a  new  trial, 

Furches,  Ch.  J.,  and  Douslaa,  J.,  con- 
cur in  this  opinion.  But  they  think  the 
court  erred  in  refusing  to  allow  the  intro- 
duction of  the  original  deed. 


for  this  proposition  Is  found  in  the  Trial  of  the 
Seven  Bishops  11688J  12  How.  St.  Tr.  183,  288, 
where  a  witness,  offered  to  prove  the  handwrit- 
ing of  one  of  the  bishops  from  the  fact  of  hav- 
ing seen  a  letter  which  the  bishop  had  acknowl- 
edged in  his  presence  to  be  in  his  handwriting, 
was  rejected,  but  a  witness  who  had  seen  the 
bishop  write,  but  had  '*never  stood  by  him  so 
near  as  to  see  him  make  his  letters,"  was  per- 
mitted to  express  his  opinion.) 

Holtt  V.  Moulton  (1850)  21  N.  H.  686,  is  au- 
thority for  the  proposition  that  the  evidence  of 
a  witness  who  admitted,  on  cross-ezamlnatlou, 
that  the  only  times  he  had  seen  the  person  in 
question  write  he  had  not  read  his  writing,  and 
was  not  very  near  him  when  writing;  was,  al- 
though not  of  the  most  satisfactory  kind,  com- 
petent to  go  to  the  jury,  and  sufficient  to  admit 
the  writing?  testified  to.  The  court  said  In  this 
case:  "The  evidence  may  be  slight,  but.  If  he 
is  able  to  state  that  in  his  belief  the  handwrit- 
ing Is  that  of  the  person  in  question,  it  is  com- 
petent to  be  considered  In  the  first  instance,  and 
is  sufficient  until  some  rebutting  evidence  is  of- 
fered." 

A  witness  who  swore  that  he  stood  in  the 
door  of  a  shop  and  saw  the  person  whose  signa- 
ture was  in  question  sitting  In  a  carriage  in  the 
street.  In  front  of  the  door,  that  then  that  person 
rested  papers  upon  bis  hat,  and  as  was  supposed 
wrote  upon  them,  but  that  the  witness  was  not 
near  enough  to  see  what  that  person  wrote,  If 
anything,  and  that  then  another  person  who  was 
with  the  first  when  he  wrote  came  to  the  wit- 
ness and  produced  some  signed  and  indorsed 
notes  which  the  witness  said  were  the  same  that 
were  given  to  the  other  person  by  the  first, — 
was  not  qualified  to  testify  as  to  the  handwrit- 
ing of  the  first  person  upon  the  ground  that  he 
bad  seen  that  person  write,  or  had  seen  signa- 
tures which  he  knew  to  be  his ;  whether  the  wit- 
ness ever  saw  any  signatures  that  were  the  gen- 
uine handwriting  of  the  person  In  question  was 
sufficiently  doubtful  to  authorize  his  rejection. 
Before  being  admitted  to  testify  as  to  the  gen- 
uineness of  the  controverted  signature  from  his 
knowledge  of  the  handwriting  of  the  party,  a 
witness  ought,  beyond  all  question,  to  have  seen 
the  party  write,  or  to  be  conversant  with  his 
acknowledged  signature.  Brigham  v.  Peters 
11854)   1  Gray,  139. 

The  testimony  of  a  witness  called  to  prove  an 
Instrument,  that  he  knew  the  handwriting  of 
the  person  who  executed  it  from  having  wlt- 
63  L.  R.  A. 


nessed  his  will,  but  that  he  did  not  know 
whether  he  saw  him  write  his  name  to  the  will, 
or  not,  or  whether  he  merely  acknowledged  It  to 
be  his  In  his  presence,  and  that  he  believed  the 
signature  In  question  to  be  In  his  handwriting, 
sufficiently  proved  the  Instrument  to  allow  it  to 
be  submitted  to  the  Jury.  Cabarga  v.  Seeger 
(1851)  17  Pa.  514. 

So  the  testimony  of  a  witness  who  swears 
that  he  knows  an  individual's  handwriting, 
either  from  seeing  him  write  or  from  business 
correspondence  coming  from  his  place  of  busi- 
ness, Is  competent  to  prove  his  signature.  Em- 
pire Mfg.  Co.  V.  Stuart  (1881)  46  Mich.  482,  9 
N.  W.  527. 

Under  i  3839  of  the  Georgia  Code  (supra,  II. 
a),  providing  that  any  witness  is  competent  to 
testify  as  to  hie  belief  In  the  genuineness  or 
falsity  of  the  signature  to  an  instrument,  who 
swears  that  ^e  ki^ows  or  would  recognise  the 
handwriting  of  the  person  purporting  to  have 
signed  it,  it  is  error  to  exclude  a  witness  called 
to  prove  handwriting,  upon  the  ground  that  the 
witness  had  stated  that  he  never  had  seen  the 
person  write  whose  signature  was  in  dispute; 
he  should  have  been  allowed  to  answer  whether 
he  knew  the  signature,  and  the  sources  of  his 
knowledge  which  he  had  already  given  phould 
have  been  permitted  to  go  to  the  Jury  to  affect 
"the  credit  and  weight  of  his  testimony,"  in  the 
language  of  the  Code.  Bessman  v.  Glrardey 
(1880)  m  Ga.  18. 

e.  Knowledge  from  correspondence. 

Whereas  the  only  early  means,  and  the  most 
satisfactory  one,  of  acquiring  such  knowledge  of 
handwriting  as  to  render  a  witness  competent  to 
testify  to  it,  just  treated.  Is  e9  visu  scriptionis, 
all  other  means  are  at  soriptis  olim  visis;  and 
of  these  the  most  usual  is  from  correspendence 
with  the  person  whose  handwriting  Is  disputed. 

This  first  broadening  of  the  early  English  rule 
is  apparently  due  to  Lord  Mansfield  (Gould  v. 
Jones  11761J  1  Wm.  Bl.  384.  Buller's  N.  P. 
236)  ;  but  in  two  earlier  cases  the  matter  was 
discussed :  apparently  the  proof  was  allowed 
in  Layer's  Case  (1722)  16  How.  «t.  Tr.  93 ;  and 
In  Ferrers  v.  Shirley  (1730)  Fitzg.  197),  I^rd 
Raymond  said.  In  deciding  a  similar  point; 
''That  It  Is  not  necessary  In  all  cases  that  the 
witness  have  seen  the  person  write  to  whose 
hand  he  swears ;  for  where  there  has  been  a 
fixed  correspondence   by   letters,     .     .     •     that 
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will  entitle  a  witness  to  swear  to  that  person's 
hand  though  he  never  saw  him  write." 

This  represents  the  law  generally,  where  the 
amount  and  length  of  the  correspondence  allow 
no  question  of  the  good  faith  and  the  identity  of 
the  person  with  whom  the  witness  has  com- 
municated. Wade  y.  Broughton  (1814)  8  Ves. 
k  B.  172 ;  Harding  v.  Jones,  1  Tyrw.  &  G.  185 ; 
United  States  v.  Simpson  (1832)  8  Penr.  &  W. 
437,  24  Am.  Dec.  331 ;  Russell  y.  Coffin  (1829)  8 
Pick.  143 :  Pearson  y.  McDaniel  (1878)  62  Ga. 
100;  Parker  y.  Amazon  Ins.  Co.  (1874)  34  Wis. 
863. 

And  the  evidence  of  one  who,  from  cor- 
responding in  his  official  capacity  with  another, 
has  gainf'd  a  knowledge  of  his  hand,  is  especial- 
ly available.  Com.  v.  Smith  (1819)  6  Serg.  & 
R.  568. 

Genera  J  ly,  however,  if  the  writing  of  Individ- 
ual letters,  from  which  the  witness  seeks  to 
make  out  a  knowledge  of  the  hand  of  the  sup- 
posed author,  has  not  been  expressly  acknowl- 
edged by  the  correspondent,  some  act  on  his 
part,  from  which  an  acknowledgment*  may  be 
inferred,  Is  necessary  to  stamp  the  transaction 
with  sufficient  certainty. 

The  mere  receipt  of  letters  purporting  to  have 
been  from  a  person  never  seen,  with  whom  no 
subsequent  relations  existed  which  were  based 
upon  them  as  genuine,  has  no  value  as  a  means 
of  knowledge  of  that  person's  handwriting  to 
make  the  recipient  competent  to  testify  thereto ; 
and  one  called  as  a  witness  to  handwriting,  who 
had  received  one  or  two  letters  from  the  sup- 
posed author,  and  saw  two  or  three  in  the  pos- 
session of  a  bank,  and  had  lost  or  destroyed 
whatever  be  had,  was  not  a  competent  witness 
to  his  handwriting.  Pinkham  v.  Cockell  (1889) 
77  Mich.  205,  43  N.  W.  921. 

And  a  witness  who  has  received  letters  signed 
in  the  name  of  a  person  whose  signature  is  dis- 
puted, and  has  answered  one  of  them,  and  has 
received  no  reply  to  the  answer,  has  not  by  this 
fact  alone  sufficient  knowledge  of  the  other's 
handwriting  to  be  competent  to  prove  his  signa- 
ture. Webb  y.  Mauro  (1844)  Morris  (Iowa) 
433. 

But  the  opinion  of  a  witness  who  had  mailed 
one  or  more  letters  to  the  person  whose  signa- 
ture was  in  question,  directed  to  his  known  place 
of  residence,  and  received  replies  purporting  to 
come  from  that  place,  and  to  be  signed  by  him, 
was  prima  facie,  and  in  the  absence  of  any  de- 
nial of  the  authenticity  of  the  letter  in  question, 
sufficient  evidence  of  genuineness.  Campbell  v. 
Woodstock  Iron  Co.  (1887)  88  Ala.  851,  3  So. 
869. 

And  knowledge  of  a  handwriting,  acquired 
through  correspondence  carried  on  between  both 
persons  in  relation  to  the  business  of  the  com- 
pany in  which  both  were  engaged,  is  sufficient  to 
bring  the  case  within  the  rule.  Southern  Exp. 
Co.  v.  Thornton  (1866)  41  Miss.  216. 

A  witness  who  has  had  business  correspond- 
ence with  an  individual,  having  written  letters 
to  him^nd  received  letters  in  reply,  and  in  this 
way  acquired  knowledge  of  his  signature,  al- 
though not  of  his  general  handwriting,  is  a  com- 
petent witness  on  the  question  of  the  genuine- 
ness of  a  signature  purporting  to  be  that  of  such 
person.  McKonkey  v.  Gaylord  (1853)  46  N.  C. 
(1  Jones  L.)  94. 

Where,  however,  letters  are  merely  friendly 
or  polite  intercourse,  having  no  relation  to  busi- 
ness transactions,  some  acknowledgment  must 
be  shown ;  and  the  testimony  of  a  witness  to 
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the  effect  that  he  had  known  the  person  in  ques- 
tion for  fourteen  years,  corresponded  with  her 
about  fourteen  years  before,  and  received  about 
a  dozen  letters  in  answer  to- his  own  with  her 
name  signed  to  them,  did  not  make  a  sufficient 
foundation  for  the  admission  of  his  opinion. 
Flowers  v.  Fletcher  (1894)  40  W.  Va.  103.  20 
S.  B.  870. 

The  person  in  question,  having  acted  In  ac- 
cordance with  the  correspondence,  puts  the  an- 
thenticlty  of  the  witness's  knowledge  beyond 
question.  Chaffee  y.  Taylor  (1862)  3  Allen, 
598 ;  Gross  v.  Sormani  (1900)  60  App.  Dlv.  531,. 
64  N.  Y,  Supp.  800. 

Knowledge  of  the  handwriting  of  a  person 
whose  signature  was  disputed,  derived  from  the 
fact  that  the  witness  has  addressed  that  person 
a  letter  and  received  an  answer  to  It,  but  not 
from  the  postoffice  to  which  the  first  letter  was 
sent.  If  it  Is  followed  by  other  correspondence 
and  acted  upon  by  that  person.  Is  sufficient 
proof  to  support  the  witness's  testimony.  Vio- 
let v.  Rose  (1894)  89  Neb.  600,  58  N.  W.  216. 

In  Reld  y.  Hodgson  (1808)  1  Cranch  C.  C 
491,  Fed.  Cas.  No.  11,667,  witnesses  testified 
that  they  had  corresponded  with  the  persons 
purporting  to  have  written  a  disputed  letter, 
and  had  put  money  into  their  hands,  and  had 
drawn  the  money  from  them,  and  that  the  let- 
ter produced  was,  they  believed,  in  the  same 
handwriting ;  and  the  court  held  the  letter  suf- 
ficiently proved. 

The  act  following  the  receipt  of  letters  from 
the  person  in  question,  from  which  their  gen- 
uineness is  to  be  assumed,  may  be  the  act  of  the 
witness  If  such  that  its  result  is  an  Implied  ac- 
quiescence by  the  writer. 

In  Tharpe  v.  Gisbume  (1825)  2  Car.  &  P.  21, 
the  defendant's  attorney,  called  to  prove  a  sig- 
nature to  a  paper,  said  that  he  had  never  seen 
the  defendant  write,  but  that  he  believed  the  in- 
strument to  be  of  his  handwriting,  from  having 
received  letters  from  him  upon  which  he  had 
acted ;  and  it  was  held  that  this  was  quite  suffi- 
cient for  a  witness  to  ground  a  belief  open, 
which  was  all  th&t  was  required. 

This  decision  of  Best,  Ch.  J.,  as  reported,  has 
been  sharply  criticized  in  Cunningham  y.  Hud- 
son River  Bank  (1839)  21  Wend.  657.  The 
mere  fact  that  a  person  receiving  letters  pur- 
porting to  come  from  a  certain  Individual  has 
acted  upon  them  does  not  sufflclenMy  prove  that 
they  are  genuine  to  qualify  the  person  who  has 
acted  upon  them  to  testify  as  to  the  genuineness 
of  other  papers  purporting  to  come  from  the 
same  person,  without  proof  that  that  person  has 
later  recognized  or  ratified  the  act  of  the  first 
person  who  received  them,  in  regard  to  them. 
Standing  alone,  .the  fact  that  the  witness  has 
acted  upon  the  letters  has  no  tendency  to  prove 
them  genuine;  it  only  proves,  and  that  by  in- 
ference merely,  that  the  witness  believed  the  let- 
ters authentic;  and  his  belief  is  of  no  impor- 
tance unless  it  is  founded  on  some  good  reftson, 
— such  as  will  satisfy  the  court  and  Jury  as  well 
as  the  witness. 

But  in  Rex  v.  Slaney  (1832)  5  Car.  &  P.  213. 
Tharpe  v.  Gisbume  was  followed  on  Identical 
facts. 

The  witness  need  not  be  the  person  addressed 
In  the  correspondence. 

So  the  opiuion  of  the  clerk  of  persons  who 
bad  had  long  correspondence  with  the  person 
in  question,  upon  which  correspondence  both 
parties  had  acted,  was  competent  evidence. 
Reld  V.   Hodgson    (1808)    1  Cranch   C.  C.  491^ 
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Fed.  Cas.  No.  11,66?;  Titford  t.  Knott  (1801) 
2  Johns.  Cas.  211;  Reyburn  y.  Belottl  (X847) 
10  Mo.  607. 

But  a  witness  who  has  merely  read  certain 
letters  which  came  to  a  business  house  at  which 
he  was  clerk,  purporting  to  have  been  written 
by  the  person  whose  signature  was  In  question, 
and  not  being  In  reply  to  any  letters 
which  witness  has  written  or  seen  writ- 
ten, although  the  house  whose  clerk  he 
was  recoguized  them  as  genuine,  and  who 
does  not  state  that  he  knows  the  hand, 
but  says  that  from  having  read  the  letters  he 
thinks  the  signature  genuine,  has  not  such 
knowledge  as  complies  with  Ga.  Code,  f  3786 
(9upra,  II.  a),  providing  that  one  who  testifies 
that  he  knows  the  hand  In  question  Is  compe- 
tent ;  how  he  acquired  the  knowledge  may  be  in- 
quired into,  and  if  the  witness  does  not  testify 
affirmatively,  or  has  not  either  seen  the  person 
in  question  write  or  seen  papers  acknowledged 
expressly  or  by  implication  by  the  writer  to  be 
genuine,  he  is  incompetent.  Bruce  v.  Crews 
(1869)  39  Ga.  644,  99  Am.  Dec.  467. 

When  a  witness  called  to  prove  handwriting 
has  declared  as  the  ground  of  her  belief  and  the 
cause  of  her  knowledge  the  receipt  of  certain  let- 
ters, proof  as  to  the  genuineness  of  those  letters, 
by  the  opinion  of  another  witness,  is  not  objec- 
tionable upon  the  ground  of  raising  a  collateral 
Issue ;  and  the  proof  Is  competent  in  corrobora- 
tion of  the  first  witness.  Thomas  v.  State 
(1885)  103  Ind.  419.  2  N.  B.  808. 

A  witness  who  testified  that  he  had  known  the 
person  whose  signature  was  disputed,  and  had 
received  letters  from  her,  which  were  not  all  in 
the  same  handwriting,  and  had  talked  with  her 
afterward  about  their  contents,  was  incompetent 
to  testify  to  the  genuineness  of  the  disputed 
handwriting.  Flowers  v.  B'letcher  (1894)  40 
W.  Va,  103,  20  S.  B.  870. 

Upon  a  criminal  trial  one  who  had  never  seen 
the  defendant  write,  but  while  the  defendant 
was  in  Jail  had  received  letters  purporting  to 
have  been  written  by  him  and  dunning  him  for 
a  debt,  who  stated  that  during  the  trial  he  went 
to  the  defendant  and  paid  him  the  money  due, 
whereupon  the  defendant  said  he  regretted  that 
he  had  threatened  to  sue  him,  was  properly  ex- 
cluded from  testifying  to  the  genuineness  of  in- 
criminating letters.  Since  the  defendant,  at  the 
time  the  statement  was  made  to  the  witness,  was 
under  arrest  and  in  custody,  his  statement  was 
a  confession  which,  under  the  Texas  statute, 
could  not  be  used  against  him;  and,  since  the 
oonfession  of  a  defendant  to  the  main  fact  in 
Issue  would  not  be  admissible,  it  is  improper 
to  admit  evidence  of  confessions  of  collateral 
facts  by  which  It  Is  necessary  to  establish  the 
main  fact.  Haynle  y.  State  (1877)  2  Tex.  App. 
168. 

f.  Knowledffe  from  acknowledged  writings. 

Besides  letters  part  of  a  personal  cor- 
respondence between  the  witness  and  the  per- 
son in  question,  other  writings,  if  expressly  ac- 
knowIedgkMl  by  that,  person  to  be  in  his  hand, 
may  be  the  source  of  the  witness's  qualifying 
knowledge,  and  are  usually  so  treated,  with 
some  limitations  which  will  appear  here. 

In  Doe  ex  dem.  Mudd  v.  Suckermore  (1837) 
6  Ad.  &  El.  703,  2  Nev.  &  P.  16,  W.  W.  &  D. 
405,  7  L.  J.  Q.  B.  N.  S.  33,  the  question  was 
whether  an  expert  (an  Inspector  of  the  bank  of 
England)  unfamiliar  with  the  handwriting  in 
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question,  could  make  himself  ^competent  as  a 
witness  to  It  by  means  of  a  careful  examiua- 
tion,  during  the  progress  of  the  trial,  of  cer- 
tahi  signatures  admitted  at  the  time  to  be  the 
genuine  handwriting  of  the  person  whose  sig- 
nature was  disputed.  The  principal  result  of 
the  case  (in  which  the  court  was  equally  di- 
vided) was  to  establish  that  an  expert  might 
not  compare  in  court  a  disputed  signature  with 
others  introduced  into  the  case  for  the  purpose 
of  the  comparison  (see  upon  this  point  the  note 
to  University  of  Illinois  v.^  Spalding,  62  L.  R. 
A.  817)  ;  but  the  result  also  is  to  deny  the  use 
of  the  expert's  testimony  upon  knowledge  so 
acquired,  which  Is  open  to  the  objection  that  it 
was  obtained  after  the  controversy  arose  and 
simply  for  the  purpose  of  testifying.  (On  this 
point  cf.  infra,  h.)  Wltli  such  testimony  we 
are  not  concerned  in  this  division  of  the  sub- 
ject. 

The  general  rule  in  Engl  Ind  now,  with  one  or 
two  exceptional  cases  (as  in  Smith  v.  Sains- 
bury  [1831]  6  Car.  &  P.  196  [infra,  h]  limits 
proof  of  handwriting  to  those  having  knowl- 
edge of  it,  acquired  either  from  seeing  the  in- 
dividual In  question  write,  or  from  correspond- 
ence with  him ;  and  this  excludes  knowledge  ac- 
quired from  familiarity  with  other  papers,  even 
though  expressly  acknowledged  to  the  witness 
by  their  author  to  be  in  his  hand. 

In  the  Trial  of  the  Seven  Bishops  (1688)  12 
How.  St.  Tr.  183,  288,  this  distinction  (set 
forth  supra,  II.  d)  is  observed.  So  where,  to 
prove  a  letter  to  be  In  the  defendant's  hand,  a 
witness  swore  that  he  knew,  his  handwriting 
from  having  seen  other  papers  which  had  been 
admitted  by  his  attorney  to  be  his  handwriting, 
and  that  he  had  acted  on  those  papers,  but  had 
never  seen  the  defendant  write,  or  corresponded 
with  him,  the  court  said :  "This  is  not  suffi- 
cient. The  witness  cannot  be  allowed  to  com- 
pare the  paper  he  is  called  to  prove  with  those 
he  speaks  of,  .  .  .  which  is,  all  that  this 
amounts  to."  Greaves  v.  Hunter  (1826)  2  Car. 
&  P.  477. 

But  in  this  country  generally  the  rule  is 
much  more  liberal. 

A  witness  is  qualified  to  testify  to  the  hand- 
writing of  the  person  whose  signature  is  in 
question  If  he  has  an  acquaintance  with  his 
handwriting  from  haying  seen  writings  purport- 
ing to  be  his,  and  from  having  afterward  com- 
municated with  him  respecting  them  or  acted 
upon  them  as  his,  the  other  person  knowing  and 
acquiescing  In  those  acts  resulting  from  their 
supposed  genuineness ;  that  is,  by  such  adoption 
of  them  into  the  ordinary  business  transactions 
of  life  as  induces  a  reasonable  presumption  of 
their  being  genuine.  Robinson  Consol.  Min.  Co. 
V.  Craig  (1886)  4  N.  Y.  S.  R.  478 ;  Berg  y.  Peter- 
son (1892)  49  Minn.  420,  52  N.  W.  37. 

Invoices  were  held  to  have  been  properly 
proved  by  the  evidence  of  a  deputy  collector  of 
the  port,  that  the  signatures  were  similar  to  all 
the  Invoices  that  had  come  before  him  of  per- 
sons in  whose  handwriting  those  in  question 
purported  to  be.  Re  3,109  Cases  of  Champagne 
(1867)  1  Ben.  241,  Fed.  Cas.  No.  14,012,  Fol- 
lowhig  Amherst  Bank  v.  Root  (1841)  2  Met  522. 

So  of  a  single  signature  admitted  to  be  gen- 
uine. Second  Nat.  Bank  y.  Wentzel  (1892)  151 
Pa.  142,  24  Atl.  1087. 

The  court  did  not  err  in  permitting  a  witness, 
who  swore  that  he  had  seen  and  read  a  letter 
which  the  prisoner  odmitt^  he  wrote,  to  testi- 
fy that  he  saw  a  document  produced  on  a  former 
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trial,  that  the  handwriting  upon  It  was  similar 
to  the  handwriting  of  the  prisoner,  and  that  he 
thought  It  was  his  handwriting;  the  fact  of 
having  seen  and  read  an  admitted  letter  was  suf- 
ficient to  establish  at  least  a  prima  facie  ac- 
quaintance of  the  witness  with  the  handwriting 
of  the  prisoner,  and  was  sufficient  to  admit  his 
testimony ;  the  weight  to  be  attached  to  such 
testimony  depending,  of  course,  upon  the  cred- 
ibility of  the  witness  and  his  familiarity,  or  lack 
of  It,  with  the  handwriting  about  which  he  tes- 
tifies. Redd  V.  State  (1898)  65  Ark.  475,  47  S. 
W.  119. 

And  in  the  case  of  one  who  had  never  seen  an 
alleged  testator  write,  but  had  received  orders 
in  his  handwriting  from  him,  which  the  deceased 
later  recognized  as  genuine,  the  rule  was  the 
same.     Cody  v.  Conly  (1876)  27  Gratt.  313. 

But  in  a  case  in  which  one  of  the  parties.  In 
order  to  explain  his  act  in  regard  to  the  con- 
tents of  a  letter  addressed  to  another  person, 
but  received  by  him,  admittedly  from  the  person 
in  question,  attempted  to  prove  two  other  let- 
ters from  the  same  person,  by  his  evidence  that 
all  three  letters  were  in  the  same  handwriting, 
although  It  did  not  appear  that  they  had  all 
been  in  his  possession  at  once,  this  was  not 
enough.     Nunes  v.  Perry  (1873)  113  Mass.  274. 

The  acknowledgment  should  be  an  admission 
of  the  party  against  whom  the  evidence  is  of- 
fered, and  not  merely  a  claim,  which  is  open  to 
suspicion.  • 

Accordingly  a  witness  who  had  never  seen  the 
person  write  whose  signature  was  disputed,  but 
who  at  a  time  when  that  person  was  disputing 
signatures  had  had  exhibited  to  him  several 
notes  of  the  same  person  which  he  admitted 
were  genuine,  was  incompetent  as  a  witness  in 
his  favor  to  his  handwriting.  First  Nat.  Bank 
T.  Hovell   (1886)   24  III.  App.  594. 

A  witness  is  not  competent  to  testify  to  the 
genuineness  of  a  writing,  who  has  merely  seen 
for  a  few  minutes  writings  which  the  person 
whose  handwriting  Is  In  question  acknowledged 
to  be  in  his  handwriting,  and  has  since  the 
question  arose  received  notes  from  him.  United 
States  V.  Johnson  (1806)  1  Cranch  C.  C.  371, 
Fed.  Cas.  No.  15,484. 

And  the  belief  that  certain  notes  were  gen- 
uine, of  a  witness  who  had  formerly  been  in  pos- 
session of  other  notes  which  were  admitted  to 
be  genuine  by  the  person  whose  the  questioned 
notes  purported  to  be,  was  not  sufficient  proof 
to  permit  them  to  be  given  in  evidence  to  the 
jury.  Brown  v.  Piatt  (1821)  2  Cranch  C.  C. 
253,  Fed.  Cas.  No.  2,026. 

And  in  Louisiana  if  the  knowledge  of  a  wit- 
ness called  to  prove  handwriting  may  be  traced 
only  to  what  was  said  or  done  by  third  persons, 
and  not  to  any  knowledge  derived  by  him  from 
the  act  of  acknowledgment  or  directly  from  the 
person  whose  handwriting  is  in  question,  it  Is 
Insufficient.  So  when  a  witness,  to  prove  an  in- 
dorsement, testified  that  he  believed  it  to  be  gen- 
uine, but  had  seen  the  signature  of  the  person 
whose  it  purported  to  be  so  seldom  that  he  could 
not  swear  positively,  having  never  seen  him 
write  ;  that  he  had  seen  notes  signed  by  him  pass 
without  dispute,  and  he  would  have  taken  the  in- 
strument in  question  himself  as  genuine, — the 
testimony  was  insufficient  Thatcher  y.  GoflT 
(1837)   11  La.  94. 

And  evidence  of  the  genuineness  of  the  sig- 
nature of  a  check,  consisting  of  the  opinion  of 
the  cashier  of  a  bank,  who  had  received  some 
eight  checks  purporting  to  have  been  drawn  by 
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the  same  person,  which  had  been  sent  to  another 
bank  and  paid  by  it,  was  not  sufficient  prpot 
The  mere  fact  that  a  person  receiving  papers  or 
letters  purporting  to  come  from  a  certain  indi- 
vidual has  acted  upon  them  does  not  sufficiently 
prove  that  they  were  genuine,  in  order  to  qual- 
ify the  person  who  received  and  acted  upon  them 
to  testify  as  to  the  genuineness  of  other  paper 
purporting  to  come  from  the  same  person,  with- 
out proof  that  that  person  has  subsequently  rec- 
ognised or  ratified  the  act  Cunningham  v. 
Hudson  River  Bank  (1839)  21  Wend.  557. 

In  these  two  cases  the  difficulty  was  that 
there  was  no  actual  acknowledgment  of  gen- 
uineness, from  payment  by  the  drawer  whose 
signature  was  in  question.  (Cf.  the  cases  <ii- 
fra,  h.)  Where,  however,  such  an  acknowledg- 
ment may  be  Inferred  from  payment  the  testi- 
mony is  competent. 

The  handwriting  of  an  Individual  may  be 
proved  bv  a  witness  who  has  never  seen  him 
write,  but  has,  in  the  course  of  business,  re- 
ceived some  of  his  notes,  all  of  which,  except 
one,  have  been  paid,  if  the  witness  swears  that 
he  believes  the  signature  in  question  to  have 
been  made  by  that  person.  Johnson  v.  Daveme 
(1821)   19  Johns.  134,  10  Am.  Dec.   108. 

So  a  witness  who  had  never  seen  the  person 
in  question  write  but  had  held  his  note  ac- 
knowledged and  conceded  to  be  genuine,  was  suf- 
ficiently acquainted  with  the  handwriting  in 
question  to  testify;  he  had  some  means,  al- 
though slight  of  enabling  him  to  judge  whether 
the  signature  was  genuine,  yet  sufficient  In  his 
belief,  to  express  an  opinion  in  reference  to  it 
Hammond  v.  Varlan   (1873)  64  N.  Y.  398. 

And  the  same  rule  applies  In  the  case  of  wit- 
nesses who  have  held  mortgages  (Donoghoe  v. 
People  [1867]  6  Park.  Crim.  Rep.  120)  or  an  ac- 
count (State  use  of  Medford  v.  Spence  [1838] 
2  Harr.  [Del.]  348)  acknowledged  by  the  simmers 
to  be  in  their  hands ;  and  in  the  case  of  a  diplo- 
ma received  by  the  witness,  subscribed  by  the 
officers  of  a  college  whose  signatures  were  in 
question  (Finch  v.  Grid  ley  [1841]  25  Wend. 
469),  the  recipient  was  qualified  as  one  ac- 
quainted with  their  handwritings,  and  the  de- 
livery of  the  diploma  was  an  acknowledgment 
that  they  had  signed  it     (Cf.  infra,  g.) 

Hammond's  Case  (1822)  2  Me.  33,  in  which  a 
witness  was  allowed  to  testify  to  a  forgery  from 
his  knowledge  of  the'  prisoner's  hand,  acquired 
from  certain  checks  admitted  by  him  to  be  in 
his  hand,  which  had  been  destroyed  so  that  they 
could  not  be  produced  upon  the  trial,  rests  upon 
the  basis  of  the  rule  permitting  a  real  compari- 
son of  handwriting;  and  so  is  not  within  the 
purview  of  this  iiole. 

g.  Knowledge  from  official  siffttaiuret. 

That  paper  purporting  to  be  issued  by  a  bank 
may  be  proved  to  be  counterfeit  by  the  evidence 
of  persons  who  have  become  familiar  with  the 
signatures  of  the  officers  of  the  bank  merely 
from  seeiug  and  passing  Its  notes  and  paper,  is 
established  by  many  cases. 

Thus  in  Allen  v.  State  (1842)  3  Humph.  366, 
It  is  said  that  such  evidence  is  proper,  since  all 
that  the  rule  of  law  requires  Is  that  a  witness 
who  is  called  to  prove  handwriting  shall  be  able 
to  show  that  he  has  had  such  means  of  knowl- 
edge as  to  furnish  a  reasonable  presumption  that 
he  is  qualified  to  form  an  opinion  on  the  sub- 
ject. And  the  opportunity  of  acquiring  such 
knowledge  mentioned  in  the  books  on  evidence, 
such  as  having  seen  the  party  write,  having  cor> 
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responded  with  him,  or  seen  writings  acknowl- 
edged by  him  to  be  genuine,  are  only  lllustra- 
tions  of  the  principle,  and  are  not  to  be  under- 
stood as  the  00  ly  means  whereby  such  knowledge 
may  be  acquired.  Cases  to  the  same  effect  are : 
United  States  v.  Holtsclaw  (1806)  3  N.  C.  (2 
Hayw.)  879;  State  v.  Woodruff  (1816)  Tappan 
(Ohio)  26;  Furber  v.  Hllliard  (1822)  2  N.  H. 
480;  State  ▼.  Carr  (1831)  5  N.  H.  367;  Com.  ▼. 
Carey  (1823)  2  Pick.  47;  People  y.  Badger 
(1823)  1  Wheeler  Crlm.  Cas.  543;  State  ▼. 
Candler  (1824)  10  N.  C.  (3  Hawks)  393;  State 
V.  Hooper  (1830)  2  Bail.  L.  37;  State  ▼,  Tutt 
(1830)  2  Ball.  L.  45,  21  Am.  Dec.  608;  United 
States  y.  Keen  (1839)  1  McLean,  429,  Fed.  Cas. 
No.  15,510;  Watson  y.  Cresap  (1841)  1  B.  Mon. 
195,  36  Am.  Dec.  572;  SUte  y.  Harris  (1844) 
27  N.  C.  (5  Ired.  L.)  287;  May  y.  State  (1846) 
14  Ohio,  461,  45  Am.  Dec.  648 ;  Doe  e0  dem. 
Dooly  y.  Roe  (1860)  31  Ga.  693. 

In  State  y.  Allen  (1820)  8  N.  C.  (1  Hawks) 
6,  9  Am.  Dec.  616,  howeyer,  the  limitation  is 
suggested  to  cases  where  the  witness  has  re- 
celyed  and  passed  large  sums  of  money  consist- 
ing of  the  paper  of  the  bank  in  question,  and 
where  the  paper  has  been  receiyed  and  passed 
■o  long  a  time  sbice  that  it  would  haye  been 
retiyrned  if  spurious. 

In  Vermont,  although  on  the  trial  of  an  in- 
dictmoit  for  uttering  a  forged  bank  bill  one 
who  had  frequently  dealt  with  the  bank  and  by 
that  means  merely  had  become  acquainted  with 
the  handviriting  of  the  president  and  cashier 
was  a  good  witness  to  proye  that  the  signatures 
of  the  president  and  cashier  were  not  genuine 
(State  y.  Eayelin  [1814]  1  D.  Chip.  [Vt.]  295), 
yet,  apparently,  knowledge  of  such  officers* 
handwritings,  got  merely  from  seeing  the  paper 
of  the  bank  in  circulation,  is  not  enough  to  make 
its  possessor  competent  to  proye  counterfeit  a 
note  purporting  to  be  issued  by  that  bank. 
State  y.  Lawrence  (1817)  Bray  ton  (Vt.)  78. 

Under  f  77  of  the  Rhode  Island  act  concerning 
crimes  and  punishments  (Pub.  Laws  1844,  p. 
892,  Gen.  Laws  1896,  chap.  280,  f  6,  p.  997,) 
proyidlng  that  the  "testimony  of  any  competent 
witness  who  is  acquainted  with  the  handwriting 
of  such-  person,  or  who  has  knowledge  of  the 
difference  of  true  and  counterfeit  or  altered  bank 
bills,  and  who  is  skilled  therein,  shall  be  re< 
ceiyed  as  competent  eyidence  to  proye  any  such 
bank  bill  or  note  to  be  false,  forged,  counter- 
feited, or  altered,"  it  is  wholly  incompetent  to 
proye  a  bank  bill  which  the  accused  is  charged 
with  forging  not  to  be  signed  in  the  handwrit- 
ing of  the  bank's  officers,  by  the  eyidence  of  wit- 
nesses who  haye  never  seen  those  persons  write, 
and  haye  never  seen  a  genuine  bill  of  the  bank, 
and  whose  only  knowledge  of  their  handwriting 
Is  derived  from  a  facsimile  of  it  upon  a  facsimile 
■  of  a  bill  of  the  bank  in  question,  found  by  them 
In  a  printed  bank  reporter  or  directory,  for  the 
accuracy  or  honesty  of  which  the  court  has  no 
voucher.  State  y.  Brown  (1857)  4  R.  I.  528, 
70  Am.  Dec.  168. 

The  same  rule  applies  to  the  signatures  of 
other  and  public  officers. 

A  witness  who  testified  that  he  never  saw  the 
person  write  whose  signature  was  in  question, 
but  that  in  the  course  of  his  business  as  clerk 
'of  the  courts  he  had  often  seen  documents  pur- 
porting to  be  official  and  authenticated  by  his 
handwriting  and  official  signature  as  a  Justice  of 
the  peace,  and  that  he  had  certified  them  as 
such  to  the  pension  office,  laid  a  sufficient  foun- 
dation for  hib  opinion  as  to  the  genuineness  of 
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the  handwriting.  Amherst  Bank  v.  Root  (1841) 
2  Met.  522. 

And  in  the  case  of  a  notary  public,  Duncan  v. 
Beard  (1820)  2  Nott  &  M'C.  400,  accords. 

So  an  official  surveyor,  from  being  in  charge 
of  the  official  archives  of  the  office,  was  compe- 
tent as  a  witness  to  the  handwriting  of  his 
predecessor.  Burdell  v.  Taylor  (1891)  89  Cal. 
613,  26  Pac.  1094. 

And  archivists  are  qualified  to  speak  as  to  the 
handwriting  of  an  official  whose  signature  ap- 
pears upon  the  papers  in  their  charge,  although 
the  writing  is  not  an  ancient  document,  and 
the  writer  is  present  in  court.  Rogers  y.  Ritter 
(1870)  12  Wall.  317,  20  L.  ed.  417. 

h.  Knotoledge  othertoi$e  acquired. 

In  a  very  large  class  of  cases  the  decisions  are 
not  capable  of  reconciliation,  and  the  declara- 
tions of  law  on  the  question  of  competency  of 
witnesses,  not  embraced  within  the  classes 
hitherto  treated,  are  largely  made  without  au- 
thority and  merely  according  to  the  reason  of 
each  case  in  the  light  in  which  the  court  has 
seen  it 

It  seems,  however,  that  an  executor  or  admin- 
istrator Is  a  good  witness  to  the  handwriting  of 
the  deceased,  although  he  never  saw  him  write ; 
as  the  court  said  In  Tucker  v.  Kellogg  (1892)  8 
Utah,  11,  28  Pac.  870,  he  would  become  in  this 
way  more  familiar  with  the  handwriting  than 
from  seeing  him  write.  This  accords  with 
Sharp  v.  Sharp  (1830)  2  Leigh,  249. 

Other  situations  of  bitimacy  will  afford  the 
same  necessary  familiarity ;  as  in  the  case  of 
one  who  was  man  servant  for  many  years  to  the 
person  in  question  (Coleman's  Case  [1678]  7 
How.  St  Tr.  1,  34)  ;  of  a  bank  officer,  familiar 
with  the  depositor's  bank  book  (Coffey's  Case 
[1819]  4  N.  Y.  City  Hall  Rec.  52)  or  with  his 
checks  paid  by  the  bank  (Roden  v.  Ryde  [1843] 
4  Q.  B.  626,  3  Gale  &  D.  604, 12  L.  J.  Q.  B.  N.  S. 
276,  7  Jur.  213)  ;  and  in  one  case  (State  v.  Stal- 
makcr  [1805]  2  Brev.  1,  probably  badly  re> 
ported)  one  who  was  merely  intimately  ac- 
quainted with  the  president  of  a  bank  was  a 
good  witness  to  prove  the  falsity  of  the  signa- 
ture of  his  name  upon  a  bill. 

It  was  held  by  Shaw,  Ch.  J.,  that  a  witness 
who  had  never  seen  the  prisoner  write,  but 
6wore  that  he  was  familiar  with  his  signature 
from  having  seen  It  appended,  together  with 
those  of  other  professors,  upon  the  diplomas 
given  by  the  college  in  which  the  prisoner  was 
an  instructor,  and  that  he  had  occasion  to  take 
notice  of  it  there  from  having  been  employed  as 
a  penman  to  fill  out  those  diplomas, — had  ex- 
perienced a  personal  knowledge  of  defendant's 
handwriting  which  qualified  him  to  give  his 
opinion  a6  to  whether  certain  incriminating 
writings  had  been  executed  by  the  accused. 
Com.  v.  Webster  (1850)  5  Cush.  295,  52  Am. 
Dec.  711. 

Sufficient  certainty  also  may  attach  to  family 
papers  to  give  one  familiar  with  them  a  stand- 
ing as  a  witness. 

So  the  grandson  of  a  person  whose  signature 
to  a  deed  was  in  question  was  allowed  to  prove 
it  from  his  knowledge  of  his  handwriting  ac- 
quired from  an  instrument  purporting  to  have 
been  executed  by  his  grandfather,  which  had 
long  been  in  his  possession  and  which  he  un- 
derstood lo  be  in  his  grandfather's  handwriting. 
Jackson  ex  dem.  Woodruff  y.  Cody  (1828)  9 
Cow.  140. 

It  is  sufficient  if  a  witness  testifying  to  the 
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genuineDCSs  of  a  disputed  handwriting  has  ac- 
quired familiarity  with  the  handwriting  from 
seeing  letters  received  by  his  family  for  years, 
purporting  to  come  from  the  same  person.  Tut- 
tle  V.  Ralney  (1887)  98  N.  C.  513,  4  S.  B.  475. 

And  the  handwriting  of  a  letter  might  be 
proved  by  the  testimony  of  a  witness  who  had 
become  conversant  with  the  handwriting  of  the 
supposed  author  by  seeing  frequent  letters  pur- 
porting to  be  signed  by  her,  which  the  witness's 
father  said  came  from  her,  and  also  by  seeing 
letters  containing  money,  also  apparently  writ- 
ten by  the  same  person,  and  directed  to  the  wit- 
ness's sisters.  Sutton  v.  Hayden  (1878)  62 
Mo.  101. 

But  when  the  only  'evidence  of  the  genuine- 
ness of  an  Instrument  purporting  to  have  been 
executed  by  a  person  who  died  twenty-seven 
jears  before  was  that  of  his  son,  who  testified 
that  he  could  not  swear  that  he  had  ever  seen 
his  father  write,  although  he  supposed  that  he 
was  familiar  with  his  father's  signature,  and 
that  it  was  so  long  since  he  had  seen  his  father's 
handwriting  that  he  could  not  tell  whether  the 
Instrument  was  genuine,  but  that  it  looked  like 
his  father*6  signature, — it  was  held  that  the  ex- 
clusion of  the  instrument  for  want  of  proof  of 
the  handw,rlting  was  not  such  that  the  appellate 
court  would  be  Justified  In  reversing.  Farrell 
T.  Manhattan  R.  Co.  (1903)  83  App.  Div.  393, 
82  N.  Y.  Supp.  334. 

The  English  cases  present  various  contradic- 
tions. In  Gary  v.  Pitt  (1797)  cited  In  Peake. 
Bv.  154,  and  Batchelor  v.  Honeywood  (1798)  2 
Esp.  714,  an  inspector  of  franks  at  the  post- 
office,  who  was  familiar  with  the  handwriting 
of  one  of  the  parties  from  seeing  his  franks  pass 
through  the  office,  was  rejected  as  a  witness  to 
his  signature. 

Yet  In  Smith  v.  Salnsbury  (1831)  6  Car.  & 
P.  196  {Bupra,  f),  the  attorney  of  one  party  was 
allowed  to  give  his  opinion  as  to  the  genuineness 
of  the  signature  of  a  witness  whose  affidavit, 
which  was  on  file,  bad  been  used  by  the  other 
party,  merely  from  his  observation  of  her  sig- 
nature upon  it,  although  the  evidence  was  sub- 
ject to  the  additional  objections  of  bias  and  of 
being  founded  on  knowledge,  acquired  for  the 
purpose  of  testifying.     {Vide  infra,  J.) 

The  evidence  of  the  attorney  for  the  defend- 
ants as  to  the  genuineness  of  their  handwriting 
to  the  joint  note  'in  suit,  to  the  eCTect 
that  he  had  never  seen  all  of  them 
write,  but  that  he  had  received  a  retainer 
purporting  to  have  been  signed  by  all  the  de- 
fendants, upon  which  he  had  acted,  was  not 
enough  to  admit  his  opinion  as  to  the  genuine- 
ness of  the  handwriting  in  question,  there  hav- 
ing been  no  acknowledgment  of  the  signatures, 
and  since  the  evidence  would  not  l\ave  been 
sufficient  if  the  question  were  whether  the 
handwriting  of  the  retainer  was  genuine.  Drew 
V.  Prior  (1843)  6  Mann.  &  G.  264,  12  L.  J.  C.  P. 
N.  S.  144. 

The  statement  of  a  witness  that  as  agent  of 
a  company  he  had  frequently  seen  and  well 
knew  all  the  signatures  of  the  grantors  in  a 
deed,  who  were  trustees  of  the  company,  was 
held  sufficient  to  show,  either  that  he  had  seen 
those  persons  write,  or  had  seen  documents  with 
their  names  subscribed  thereto  and  recognized 
by  them  as  genuine,  in  the  course  of  business 
transactions.     Job  v.  Tpbbetts  (1847)  9  111.  143. 

And  the  signature  of  a  clerk  of  an  express 
company,  who  had  acted  in  that  capacity  for 
several  years,  waa  properly  proved  by  the  tes- 
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timony  of  a  witness  who  had  never  seen  bim 
write,  but  knew  the  man  and  had  seen  a  large 
number  of  receipts  signed  by  him,  and  from  the 
knowledge  thus  acquired  believed  it  to  be  the 
agent's  signature.  Arn^strong  v.  Fargo  (1876) 
8  Hun,  176. 

Sufficient  knowledge  may  sometimes  be  ac- 
quired from  plainly  authentic  writings  deliv- 
ered to  the  witness  by  third  persons  merely. 

A  school  teacher  whose  only  knowledge  of  the 
handwriting  of  one  who  was  a  school  director 
was  derived  from  orders  signed  by  him  as  such, 
and  brought  to  the  witness  by  third  persons, 
was  competent  to  prove  handwriting  alleged  to 
be  his.     Shitler  v.  Bremer  (1854)  23  Pa.  413. 

And  the  manager  of  a  company  with  which 
the  person  whose  signature  is  disputed  has  done 
business,  who  knows  his  handwriting  from  hav- 
ing seen  his  signature  upon  telegrams  and  upon 
tickets  of  the  company  returned  to  his  oflice  by 
messenger  boys,  is  a  competent  witness  to  prove 
his  signature,  although  he  never  saw  him  write. 
Tyler  v.  Mutual  Dist  Messenger  Co.  (1900)  17 
App.  D.  C.  85. 

But  a  witness  whose  only  knowledge  of  the 
handwriting  of  the  person  whose  signature  was 
disputed  was  obtained  from  a  notice  purport- 
ing to  come  from  her  and  to  which  her  name  was 
signed,  in  regard  to  a  partition  fence,  and  de- 
livered to  him  by  a  third  person  living  in  her 
family,  and  in  regard  to  which  he  never  had 
any  communication  with  her,  was  not  qualified 
to  testify  as  to  her  disputed  signature.  Tal- 
bott  T.  Hedge  (1892)  6  Ind.  App.  555,  32  N.  E. 
788. 

And  a  mere  statement  by  third  persons,  tbou^ 
disinterested,  that  the  writings  from  which  the 
knowledge  of  the  witness  is  obtained  are  authen- 
tic, is  not  enough  to  make  competent  opinions 
founded  upon  them. 

The  testimony  of  a  witness  who  had  never 
seen  the  party  write  who  was  charged  with  a 
libel,  but  had  received  a  letter  purporting  to 
come  from  him,  which  he  observed  attentively, 
and  which  another  witness  at  the  trial  swore 
that  that  party  admitted  to  him  he  had  written 
to  the  first  witness,  was  not  competent  to  prove 
the  handwriting  of  the  libel,  since  his  means  of 
knowledge  did  not  come  within  the  rule  that 
such  a  witness  must  either  have  seen  the  person 
■in  question  write,  or  have  obtained  a  knowledge 
of  the  character  of  his  writing  from  correspond- 
ence with  him  upon  matters  of  business  or  from 
transactions  between  them,  such  as  having  paid 
bills  of  exchange  for  the  person  in  question  for 
which  he  has  afterwards  accounted.  Pope  v. 
Askew  (1840)  28  N.  C  (1  Ired.  L.)  16. 

It  was  held  in  Qoldsmith  v.  Bane  (1825)  8  N. 
J.  L..87,  that  it  was  clearly  incompetent  to  ad- 
mit the  evidence  of  a  witness  who  had  never 
seen  the  person  write  whose  handwriting  was  In 
question,  nor  ever  received  any  letters  from 
him,  but  said  that  he  knew  his  handwriting 
from  having  seen  writings  which  were  said  by 
other  persons  not  under  oath  tit  the  time  to  be 
his  handwriting,  and  that  upon  a  comparison  of 
that  writing  in  his  mind  with  the  writing  in 
question  it  appeared  to  him  to  be  the  same. 

So  where  the  knowledge  of  a  witness  was  ac- 
quired from  a  letter  previously  shown  to  the 
witness  by  a  third  person,  with  the  statement 
that  it  had  been  received  by  such  third  person 
in  response  to  a  letter  written  by  the  witness^ 
in  the  name  of  such  third  person,  to  the  person 
whose  signature  was  in  dispute,  the  witness 
was  held  not  to  be  qualified  to  speak  as  to  the 
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genuineness  of  the  disputed  signature  from  such 
knowledge  merely.  Desbrow  v.  Farrow  (1832) 
3  Rich.  L.  382. 

But  under  the  Code  of  Georgia,  f  8830  {vide 
supra,  II.  a),  any  person  who  swears  to  a  knowl- 
edge of  handwriting  may  give  his  opinion  there- 
on to  be  weighed  by  the  Jury.  So  a  witness  who 
had  never  seen  the  individual  In  question  write, 
and  had  never  received  any  leters  from  him,  but 
had  merely  seen  writings  of  his  which  other 
persons  told  him  were  his,  was  competent. 
Hughes  V.  Hughes  (1883)  72  Ga.  173. 

As  a  result  of  the  preceding  cases,  It  follows, 
a  fortiori,  that  the  opinion  of  a  witness  who  is 
familiar  only  with  writing  which  he  believes,  or 
knows,  to  be  genuine,  Is  not  evidence,  although 
he  may  swear  that  he  has  seen  a  great  deal  of  It, 
is  perfectly  familiar  with  It,  and  would  know  It 
wherever  be  might  see  It.  Ferrers  v.  Shirley 
(1731)  Fltsg.  105;  Philadelphia  &  W.  C.  R.  Co. 
T.  Hickman  (1857)  28  Pa.  318 ;  Mapes  v.  Leal 
(18tt4)  27  Tex.  346;  National  Union  Bank  v. 
liarsh  (1874)  46  Vt.  443;  First  Nat.  Bank  v. 
Lierman  (1876)  6  Neb.  247 ;  Sheldon  v.  Bahner 

(1887)  4   Pa.   Co.   Ct.   16;   Arthur   v.   Arthur 

(1888)  38  Kan.  601,  17  Pac.  187;  Spottiswood 
T.  Weir  (1880)  80  Cal.  448,  22  Pac.  280;  Gib- 
son V.  Trowbridge  Furniture  Co.  (1802)  06  Ala. 
357,  11  So.  365;  White  v.  Tolliver  (1805)  110 
Ala.  300,  20  S.  W.  07. 

So  In  the  case  of  letters  written  to  other  per- 
sons which  "purported"  to  have  been  written  by 
the  person  in  question,  the  offer  to  prove  by  the 
witness  that  the  contents  of  these  letters  were 
such  as  to  enable  him  to  "Judge  certainly"  that 
tbey  were  written  by  the  person  In  question  did 
not  supply  the  want  of  knowledge.  Philadel- 
phia (k  W.  R.  Co.  T.  Hickman  (1857)  28  Pa. 
318. 

It  is  held,  however,  in  Ennor  v.  Hodson 
(1888)  28  HI.  App.  445,  that  sufficient  founda- 
tion was  laid  for  the  testimony  of  a  witness  to 
a  disputed  handwriting,  by  his  oath  that  he  was 
acquainted  with  the  signature  of  the  person 
charged  with  the  writing  from  seeing  It  attached 
to  papers  known  to  be  signed  by  her. 

And  to  the  same  general  effect  is  Ratliff  v. 
Ratliff  in  deciding  that  proof  by  the  evidence 
of  a  witness  who  was  well  acquainted  with  the 
handwriting  of  the  person  in  question,  and  had 
numerous  business  dealings  with  him  during  his 
lUetlme,  Is  a  sufficient  compliance  with  the 
North  Carolina  Code,  f  1246  (10),  providing  for 
"satisfactory  proof  of  the  handwriting  of  the 
witness  to  an  Instrument  offered  for  registra- 
tion. 

And  a  mere  examination  by  a  witness  before 
the  trial,  of  pleadings  or  papers  of  an  individ- 
ual, which  he  was  told  were  genuine,  will  not 
qualify  him  to  testify.  First  Nat.  Bank  v.  Lier- 
man (1876)  5  Neb.  247;  Davis  v.  Fredericks 
<1878)  3  Mont.  262. 

1.  Knowledge  otherwise  limited. 


A  partial  acquaintance  with  the  character  of 
a  handwriting,  acquired  in '  one  of  the  usual 
modes,  may  be  sufficient  in  degree  to  enable  the 
witness  to  testify,  notwithstanding  various  lim- 
itations. 

A  witness  called  to  prove  the  signature  of  "L. 
xs.  Sapio,"  who  had  seen  ihat  person  write  his 
name  several  times,  but  always  "Mr.  Sapio,"  and 
had  never  seen  any  other  writing  by  him,  was 
objected  to  by  counsel, — citing  Powell  v.  Ford 
(1817)  2  Starkle,  164,  In  which  Lord  Ellenbor- 
ongh  ruled  that  such  proof  was  Insufficient ;  but 
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Abbott,  L.  C.  J.,  declared  that  he  would  not 
abide  by  any  such  decision  as  that ;  the  witness 
had  seen  the  defendant  write  his  surname,  he 
believed  the  surname  in  the  defendant's  signa- 
ture on  the  bill  was  written  by  him,  and  that 
was  quite  enough.  Lewis  v.  Sapio  (1827) 
Moody  &  M.  30. 

And  obviously  the  opinion  as  to  the  genuine- 
ness of  an  holographic  will,  of  a  witness  who 
was  personally  familiar  with  the  handwriting 
of  the  deceased,  but  only  with  his  signature,  is 
admissible.  He  Marchall  (1800)  126  Cal.  05^ 
58  Pac.  440. 

So  when  a  witness  had  testified  that  he  had 
seen  the  person  in  question  sign  a  check,  and 
had  also  seen  him  write  other  things  than  his 
signature,  It  was  error  for  the  court  to  restrict 
the  witness  to  testifying  as  to  the  signature  In 
question  from  knowledge  derived  from  the  signa- 
ture on  the  check.  Re  Allcmann  (1880)  1 
Connoly,  441,  6  N.  Y.  Supp.  106. 

The  objection,  under  the  Louisiana  statute 
(vide  supva,  II.  a)  providing  that  a  witness  to 
handwriting  must  have  seen  the  person  In  ques- 
tion "write  and  sign,"  to  a  witness  called  to 
prove  a  signature,  that,  although  he  had  seen 
the  person  charged  with  the  signature  write,  he 
did  not  say  that  he  had  seen  him  write  his  name, 
and  did  not  state  how  he  knew  the  signature  to 
be  genuine, — is  not  available,  especially  since 
the  objecting  party  might  have  Inquired  on 
cross-examination  what  were  the  witness's 
means  of  knowledge.  Thomas  v.  Turn  ley 
(1842)  3  Rob.  (La.)  206. 

The  testimony  of  a  witness  who  swore  that  he 
believed  from  his  acquaintance  with  the  hand- 
writing that  the  signature  of  the  surname  of 
one  of  the  parties  was  genuine,  but  could  not  say 
so  as  to  the  CHiristlan  name,  and  therefore 
could  not  prove  the  whole  signature,  was  ad- 
missible standing  by  Itself;  but  its  admissibility 
was  held  to  be  placed  beyond  all  controversy 
when  offered  In  connection  with  the  testimony 
of  another  witness,  who  proved  that  In  his  opin- 
ion the  whole  signature  was  genuine.  Smith  v. 
Walton  (1840)  8  Gill,  77. 

The  fact  that  a  witness  examined  as  to  the 
genuineness  of  a  signature  can  neither  read  nor 
write  goes  merely  to  the  weight,  and  not  to  the 
competency,  of  his  testimony.  Foye  v.  Patch 
(1882)  132  Mass.  105.  This,  however,  is  con- 
trary to  People  V.  Corey  (1806)  148  N.  Y.  476, 
42  N.  E.  1066  (aupra,  II.  d). 

And  a  witness  to  handwriting  purporting  to 
be  that  of  his  mother  Is  not  rendered  Incompe- 
tent by  the  facts  that  the  witness  was  young 
when  his  mother  died,  that  she  has  been  dead 
for  many  years,  and  that  he  cannot  well  read 
writing,  being  unable  to  do  much  more  than 
write  his  own  name.  Wyche  v.  Wyche  (1821) 
10  Mart.   (La.)  408. 

On  the  point  as  to  the  youth  of  the  witness 
the  case  is  supported  by  Reyburn  v.  Belotti 
(1847)   10  Mo.  607. 

But  the  opinions  of  witnesses  whose  knowl- 
edge of  the  handwriting  in  question  has  been 
derived  from  an  examination  of  photographic 
copies  of  genuine  handwriting  are  not  reliable 
testimony,  since  too  many  collateral  Issues  are 
Involved.  The  refractive  power  of  the  lens, 
the  angle  at  which  the  original  to  be  copied  was 
inclined  to  the  sensitive  plate,  the  accuracy  of 
the  focusing,  the  skill  of  the  operator,  and  the 
method  of  procedure  would  have  to  be  inves- 
tigated to  Insure  the  evidence  as  certain.  Tay- 
lor Will  Case  (1871)  10  Abb.  Pr.  N.  S.  300. 
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A  witness  whose  acqaalntance  with  the  hand- 
writing in  question  is  derived  merely  from  hav- 
ing seen  the  person  write  once,  although  al- 
lowed to  refresh  his  memory  of  the  handwriting 
on  inspection  of  the  writing  which  he  saw  exe- 
cuted, if  he  has  uo  recollection  of  the  character 
of  the  handwriting  independent  of  the  signa- 
ture itself,  is  Incompetent  McNalr  v.  Com. 
(1856)  26  Pa.  888. 

j.  Knowledge  acquired  poat  litem  motam. 

Generally  the  fact  that  a  witness  called  to 
prove  handwriting  has  acquired  his  knowledge 
of  the  hand  since  the  controversy  at  bar  was 
begun  will  not  disqualify  his  as  a  witness,  un- 
less the  circumstances  of  the  case  are  such  as 
to  throw  suspicion  on  his  knowledge,  and  to 
suggest  that  the  knowledge  was  obtained  sim- 
ply to  enable  him  to  testify. 

In  Doe  e«  dem.  Mudd  v.  Suckermore  (1837)  5 
Ad.  &  Bl.  703.  2  Nev.  &  P.  16,  W.  W.  k  D.  405, 
7  li.  J.  Q.  B.  N.  S.  88,  it  appears  that  no  objec- 
tion was  made  upon  the  ground  that  the  wit- 
ness's knowledge  was  gained  post  litem  motam, 
although  the  witness  was  rejected  because  his 
only  knowledge  of  the  handwriting  in  question 
was  got  during  the  trial. 

In  a  large  class  of  cases  witnesses  have  been 
rejected  upon  the  ground  that  their  only  knowl- 
edge obtained  from  the  examination  of  genuine 
papers  at  or  before  the  trial  was  acquired  for 
the  mere  purpose  of  testifying,  and  so  was  not 
above  suspicion,  and  not  free  from  bias.  Tome 
V.  Parkersburg  Branch  B.  Co.  (1873)  39  Md. 
36,  17  Am.  Rep.  540,  Followed  in  Herrick  v. 
Swomley  (1881)  56  Md.  489,  Follows  Doe  eff 
dem.  Mudd  v.  Suckermore  upon  this  point ;  and 
to  the  same  effect  are :  Fitswalter  Peerage  Case 
(1848)  10  Clark  &  F.  198;  First  Nat.  Bank  v. 
Llerman  (1876)  5  Neb.  247 ;  Davis  v.  Fredericks 
(1878)  8  Mont  262 ;  Snyder  v.  McKeever  (1881) 
10  111.  App.  188;  First  Nat.  Bank  v.  Hovell 
(1886)  24  111.  App.  594;  Pierce  v.  De  I^ng 
(1892)  45  III.  App.  462. 

When  a  witness  does  not  profess  to  have  had 
any  acquaintance  with  the  handwriting  of  the 
person  whose  signature  upon  an  instrument  is 
disputed  until  after  he  was  informed  that  the 
signature  was  denied  to  be  genuine,  when,  to 
satisfy  himself,  be  examined  the  signatures  of 
that  person  attached  to  his  reports  as  guardian 
filed  in  the  county  clerk's  ofBce  and  from  this 
formed  an  opinion  that  the  signature  was  genu- 
ine, this  is  clearly  InsufBclent  to  entitle  him  to 
give  his  opinion  in  evidence.  The  court  said  in 
this  case :  "His  knowledge  was  acquired  under 
circumstances  tending  to  bias  his  mind,  im- 
perceptibly though  it  may  have  been  to  himself. 
It  is  scarcely  probable  that  he  did  not  have 
some  impression  as  to  the  genuineness  of  the 
signature  before  he  examined  the  guardian's  re- 
ports. That  he  felt  an  interest  in  the  question 
Is  shown  by  the  fact  that  he  put  himself  to  the 
trouble  to  make  the  examination.  When,  there- 
fore, he  investigated,  however  honest  he  may 
have  believed  himself  to  be,  the  natural  tendency 
of  his  mind  would  most  likely  find  something 
to  confirm  his  preconceived  opinion.  In  this 
way  important  differences  may  have  been  over- 
looked and  slight  resemblances  greatly  magni- 
fied. Knowledge  thus  acquired  is  vastly  differ- 
ent from  that  acquired  by  repeatedly  seeing  a 
handwriting  and  scrutinizing  it.  when  no  un- 
favorable circumstances  exist  to  arouse  suspi- 
cion and  excite  the  imagination."  Board  of 
Trustees  v.  Mlsenhelmer  (1875)  78  111.  22. 
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A  decision  to  the  contrary  effect.  howeTcr.  la 
found  in  ESngland. 

Where  It  became  necessary  to  prove  the  hand- 
writing of  the  plalntirs  wife,  and  the  defend- 
ant's attorney  was  called,  who  said  that  he  be- 
lieved he  was  acquainted  with  her  hand- 
writing, although  he  had  never  seen  her  write, 
but  had  observed  her  name  signed  to  an  affidavit 
on  file  which  had  been  used  by  the  plalntliT. — 
it  was  held  that,  as  the  plaintiff  had  used  the 
aflldavit,  the  Jury  were  bound  to  believe  that 
he  did  not  think  it  a  fraud,  and  that  the  testl- 
mooy  was  proper.  Smith  v.  Sainsbury  <1831» 
5  Car.  &  P.  196.  This,  however,  is  dlstincr 
from  the  usual  trend  of  the  English  decisions 
upon  the  subject  generally,  although  following 
Garrells  v.  Alexander  (1801)  4  Esp.  37. 

The  acquaintance  of  a  witness  with  tiie  char- 
acter of  the  handwriting  of  the  person  In  qtie*> 
tion  need  not  come  from  having  seen  him  write, 
and  may  be  formed  from  seeing  wrltlnir  nniiec 
such  circumstances  as  put  it  beyond  doubt 
that  it  was  genuine,  as  where  a  witness  bat 
seen  writing  admitted  in  his  presence  by  the 
person  himself  to  be  his;  but  when  it  appears 
that  the  witness  is,  by  calling,  a  private  de^ 
tective  who  was  in  the  employ  of  the  party 
calling  him  after  the  commencement  of  the 
action,  and  that  it  was  while  in  pursuit  of  evi- 
dence for  the  trUl  of  the  case  that  he  aaw  the 
writing  and  beard  the  admission  of  the  person, 
the  case  is  not  to  be  distinguished  from  tlial  of 
genuine  writings  furnished  to  a  person  to  en- 
able him  to  become  a  witness  as  to  a  disputed 
signature.  So  if  genuine  writings  had  bees 
made  or  chosen  for  his  inspection  by  the  party 
who  called  him  as  a  witness,  so  as  to  qualify 
him  to  speak,  his  testimony  based  upon  sm  ac- 
quaintance got  from  a  view  of  them  would  not 
be  received.  The  court  said  in  such  a  case: 
**Iu  our  Judgment  the  evidence  is  held  open  to 
the  objections  that  have  been  held  fatal  to  testi- 
mony as  to  handwriting  created  post  litem 
motam."  Hynes  v.  McDermott  (1880)  82  N. 
Y.  41.  37  Am.  Bep.  538. 

The  mere  circumstance,  however,  that  a  wit- 
ness has  become  acquainted  with  handwriting 
since  the  opening  of  the  trial  is  not  of  it&t^lf 
enough  to  make  his  evidence  as  to  the  senuine- 
uess  of  the,  handwriting  incompetent ;  when  it 
does  not  appear  that  the  handwriting  from 
which  his  acquaintance  was  derived  was  exe- 
cuted for  the  purpose  of  manufacturing  evl- 
dence  for  the  trial,  the  weight  which  should  be 
given  the  evidence  is  a  question  for  the  Jury. 
Tucker  v.  Hyatt  (1895)  144  Ind.  635,  41  N.  E. 
1047. 

But  in  Pate  v.  People  (1846)  8  111.  644.  It  Is 
held  that  the  general  rule  is  that  a  witness 
who  has  become  acquainted  with  the  handwrit- 
ing of  an  individual,  either  by  having  seen  him 
write  or  by  having  seen  letters  or  other  doca- 
ments  which  that  person  has  recognized  or  ad- 
mitted, in  the  course  of  business,  to  be  his  own. 
Is  to  be  allowed  to  examine  the  writing  In  ques- 
tion, and  declare  his  belief  founded  upon  his 
previous  knowledge  concerning  its  genuineness : 
and  a  witness  who  said  that  he  had  never  seen 
the  person  whose  signature  was  questioned 
write  before  the  dlfllculty  arose  did  not  come 
within  the  rule. 

More  objectionable,  of  course.  Is  the  testimony 
of  the  witness  who  has  merely  seen  the  party 
calling  him  write,  so  that  he  may  testify  In  the 
controversy.  To  this  effect  is  Stranger  v. 
Searle  (1793)  1  Esp.  14,  in  which  such  a  wit- 
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Des8  was  Dot  permitted  to  testlfjr  from  knowl- 
edge so  gained,  since  the  party  procuring  his 
eTtdence  "might  write  differently  from  his  com- 
mon mode  of  writing  his  name  through  de- 
sign." And  to  the  same  effect  are  Reese  y. 
Reese  (1879)  90  Pa.  89,  85  Am.  Rep.  684,  and 
Territory  v.  O'Hare  (1890)  1  N.  D.  80,  44  N. 
W.  1003. 

The  same  rule  applies  to  the  case  of  the  In- 
dorser  of  a  note,  although  he  Is  not  a  party, 
who  writes  so  that  the  witness  may  prove  his 
indorsement  Whitmore  y.  Corey  (1837)  16 
N.  J.  L.  267. 

When  the  person  whose  handwriting  Is  to  be 
proved  is  an  Indifferent  person,  the  two  cases 
upon  the  point  conflict.  In  Holmes  t.  Pontln 
(1791)  Peake  N.  P.  99,  a  witness,  offered  to 
prove  the  hand  of  the  subscribing  witness  to  an 
instrument,  who  was  out  of  the  country,  had 
gone  to  him  and  requested  him  to  write  his 
name  in  his  presence,  which  he  did;  and  this 
entitled'  the  witness  to  prove  the  attestation. 

But  it  has  been  decided  that  a  witness  who 
has  been  sent  by  the  Federal  government  to 
Mexico  for  the  purpose  of  getting  a  knowledge 
of  the  handwriting  and  seals  of  certain  offi- 
cials there  should  not  be  permitted  to  testify 
as  to  his  knowledge  of  the  handwrltinfr  of  the 
officers  whom  he  saw  make  their  signatures; 
the  danger  of  concocting  evidence  is  too  great. 
United  States  v.  Gardiner  (1853)  2  Hayw.  & 
H.  89. 

And  there  is  the  same  conflict  where  the  wit- 
ness, offered  against  the  Interest  of  one  of  the 
parties,  has  induced  him  to  write  in  his  pres- 
ence. 

Reg.  T.  Crouch  (1850)  4  Cox  C.  C.  168,  de- 
cides that  a  policeman  who-  has  Induced  a 
prisoner  to  write  in  his  presence  In  order  that 
be  may  be  able  later  to  testify  against  him  is 
not  an  admissible  witness  against  him.  Maule, 
J.,  said :  ''Knowledge  so  obtained — that  is  to 
say,  for  such  a  specific  purpose  and  under  such 
a  bias — is  not  such  as  to  make  a  man  admissible 
as  a  quasi  expert  witness.  He  does  not  come 
to  speak  to  a  fact,  but  as  a  witness  of  skill  to 
give  his  Judgment  upon  a  particular  question. 
The  only  means  he  has  had  of  acquiring  a  capa- 
bility to  form  such  judgment  are  not  such  as 
to  make  him  a  competent  witness  in  that  par- 
ticular.** This  is  consistent  with  United  States 
T.  Mathlas  (1888)  86  Fed.  802,  where  one  who 
had  had  charge  of  a  prosecution  was  incompe- 
tent on  account  of  bias,  as  an  expert  witness  to 
handwriting,  against  the  accused. 

But  in  Held  v.  State  (1866)  20  6a.  681,  testi- 
mony from  knowledge  acquired  in  the  same  way 
was  held  not  to  be  objectionable,  since  the 
knowledge  was  not  obtahied  under  such  circum- 
stances as  would  show  that  the  accused  had  a 
motive  for  disguising  his  handwriting;  Dis- 
tinsruishing  Stranger  v.  Searle  (1798)  1  Esp. 
14.  And  Haynie  v.  State  (1877)  2  Tex.  App. 
16S»  accords. 

k.  Uncertainty  of  opinion. 

The  *'beller'  of  the  witness  that  the  disputed 
writing  is  genuine  or  not  is  sufficient,  neces- 
sarily, to  make  the  witness  competent  to  testify, 
and  to  permit  the  paper  to  be  read  in  evidence ; 
hesitation  at  swearing  positively  being,  in  most 
cases,  actually  nothing  but  an  indication  of 
caution  and  conscience  upon  the  part  of  the 
witness.  So  Lord  Bldon  said  In  Bagleton  v. 
Kingston  (1808)  8  Ves.  Jr.  439 :  "When  I  first 
came  into  the  profession,  the  rule  as  to  hand- 
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writing  .  .  .  was  this:  You  called  a  wit- 
ness, and  asked  whether  he  had  ever  seen  the 
party  write.  If  he  said  he  had,  .  .  .  that 
was  enough  to  introduce  the  subsequent  ques- 
tion whether  he  believed  the  paper  to  be  his 
handwriting.  If  he  answered  that  he  believed 
It  to  be  so,  that  was  evidence  to  go  to  the  Jury. 
If  he  refused  to  answer  to  his  belief  he  was 
pressed,  perhaps  too  much,  to  form  a  belief; 
but  if  he  would  not  go  the  length  of  belief  his 
evidence  went  for  nothing."  And  he  added : 
"I  doubt  the  authority  of  the  case  of  Garrells  v. 
Alexander  [(1801)  4  Bsp.  37,  avpra,  J],  where, 
if  a  man  will  not  take  upon  him  to  say  he  be- 
lieves It  to  be  the  writing  of  the  person,  but 
says  he  thinks  it  like.  Lord  Kenyon  is  made  to 
say  that  is  evidence.     I  doubt  that." 

A  witness  was  Induced  to  swear  only  that  he 
believed  the  signature  in  question  to  be  genuine ; 
and,  it  being  objected  that  the  mere  belief  of  a 
witness  who  had  seen  the  person  write  but 
once  was  not  sufficient  to  establish  the  signa- 
ture so  that  it  could  be  read  to  the  jury,  It  was 
held  that  there  was  some  evidence  to  prove  the 
signature  genuine.  Whether  thut  evidence  was 
sufficient  to  establish  the  fact  or  not  is  not  a 
question  to  be  decided  by  the  court,  but  by  the 
jury ;  but  the  paper  must  go  to  the  jury.  Com. 
V.  «^vy  (1817)  2  Wheeler  Crlm.  C^as.  245. 
8alzk.on  v.  Feinour  (1833)  6  Gill  ft  J.  60 ;  Bever- 
ly V.  Williams  (1839)  20  N.  C.  (4  Dev.  &  B.  L.) 
236;  Fash  v.  Blake  (1865)  38  111.  363;  and 
State  V.  Harvey  (1895)  131  Mo.  339,  32  S.  W. 
1110,  accord  with  this. 

And  even  under  article  325  of  the  Louisiana 
Code  of  Practice,  providing  that  a  disputed 
signature  must  be  proved  either  by  witnesses 
who  saw  the  signature  made  or  who  declare 
that  they  "know**  it  to  be  genuine  because  they 
have  frequently  seen  the  person  alleged  to  have 
made  it  write  and  sign  his  name,  it  is  sufficient 
if  the  witnesses  swear  that  they  **believe"  the 
signature  to  be  his.  Bradford  v.  Cooper  (1846) 
1  La.  Ann.  325. 

That  the  witness  Is  unwilling  to  swear  posi- 
tively to  the  identity  of  handwriting  Is  no  ob- 
jection if  he  "thinks"  It  is  or  is  not  genuine 
(Haynes  v.  Thomas  [1855]  7  Ind.  38;  Chahoon 
V.  Com.  [1871]  20  Gratt.  733;  People  v.  Bidle- 
man  [1894]  104  Cal.  608,  38  Pac.  502 ;  Mosher 
V.  Farmers*  &  M.  Nat.  Bank  [1897]  51  Neb.  55, 
70  N.  W.  540)  ;  or  if  he  "supposes"  (Watson  v. 
Brewster  11845]  1  Pa.  St.  381),  or  "should 
believe"  (Means  v.  Means  [1853]  7  Rich.  L. 
333),  or  "should  judge"  (State  v.  Stair  [1885] 
87  Mo.  268,  56  Am.  Rep.  449),  that  it  is  genu- 
ine. 

The  fact  that  a  witness  who  testified  upon 
the  direct  examination  that  he  thought  the  sig- 
natures in  question  were  in  the  handwriting  of 
a  party,  testified  upon  cross-examination  that  he 
could  not  swear  to  the  signatures,  went  to  the 
weight  of  his  testimony,  and  did  not  make  it  in- 
competent Com.  V.  Andrews  (1886)  143  Mass. 
23.  8  N.  E.  643. 

The  testimony  of  a  witness  from  his  knowl- 
edge some  years  before  of  the  handwriting  of  the 
person  in  question,  that  it  looked  like  her  hand- 
writing at  that  time,  but  that  it  did  not  look 
like  it  now,  and  that  the  witness  supposed  it  to 
be  her  handwriting ;  although  a  qualified  expres- 
sion of  belief,  is  sufficient  proof  of  the  handwrit- 
ing in  question  to  submit  it  to  the  jury.  Watson 
V.  Brewster  (1845)  1  Pa.  381. 

So  the  testimony  of  a  witness  who  had  been 
acquainted  with  the  signature  of  the  person  in 
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ijuestion,  but  bad  not  seen  it  for  several  years, 
tbat  be  could  not  say  anything  to  a  certainty ; 
that  the  disputed  signature  looked  lilce,  and 
probably  might  be,  her  signature;  that  It  prob- 
ably was  her  signature,  and  that  it  had  a  gen- 
eral appearance  like  her  signature  as  he  remem- 
bered it,  but  that  he  did  not  know  that  he  had 
Information  enough  from  which  to  form  an  opin- 
ion that  he  would  abide  by, — while  not  strong 
or  positlTe,  amounted  practically  to  the  expres- 
sion of  an  opinion,  and  was  sufficient  to  allow 
the  paper  to  be  read  in  evidence.  Talbott  v. 
Hedge  (1802)  6  Ind.  App.  555,  32  N.  E.  788. 

Where  the  question  in  dispute  was  the  origin 
of  certain  alterations  in  an  instrument,  the  evi- 
dence of  a  witness  that  he  was  familiar  with  the 
handwriting  of  one  of  the  parties,  and  that 
while  it  was  difficult  to  state  positively  that  the 
Interlineation  was  In  that  person's  handwrit- 
ing, "upon  good  faith  and  upon  his  knowledge" 
it  was,  was  sufficient  to  admit  the  instrument  in 
evidence  in  its  altered  condition,  "since  proof  of 
handwriting  must  always  be  more  or  less  a  mat- 
ter of  opinion."  Thalheim  v.  State  (1896)  38 
Fla.  160,  20  So.  938. 

As  was  seen  above,  Oarrells  v.  Alexander  was 
discredited  in  Bagleton  v.  Kingston  upon  the 
point  that  it  was  sufficient  if  the  witness  said 
the  writing  in  question  was  "like"  the  handwrit- 
ing of  an  individual ;  but  there  are  authorities  to 
the  same  effect  in  this  country. 

So  in  State  v.  Farrlngton  (1804)  00  Iowa, 
678,  57  N.  W.  606,  it  was  enough  that  a  witness 
said  that  the  handwriting  in  question  was  "very 
similar"  to  that  of  the  supposed  author ;  in 
Shitler  V.  Bremer  (1854)  23  Pa.  413,  that  in 
the  opinion  of  two  witnesses  the  writing  "re- 
sembled" it;  and  In  the  case  of  the  supposed 
author  admitting  that  the  signature  "resem- 
bled" his,  the  evidence  was  enough  to  admit  the 
Instrument  bearing  it.  White  v.  Solomon  (1895) 
164  Mass.  516,  30  L.  R.  A.  537,  42  N.  E.  104. 

So  on  a  criminal  trial  when  the  prosecution 
Introduced  a  letter  which  was  proved  to  hAve 
been  received  by  the  person  to  whom  it  was  .id- 
dressed,  from  a  witness  in  the  case  who  wds 
adverse  to  the  prosecution,  being  betrothed  to 
the  accused,  and  who  when  called  by  the  prose- 
cution swore  that  it  was  written  by  the  accused, 
but  upon  cross-examination,  being  asked  whether 
she  knew  the  letter  was  in  the  accused's  hand- 
writing, answered  that  it  looked  like  his  hand- 
writing, but  that  she  would  not  swear  that  It 
was  his, — it  was  held  that  the  letter  was  ad- 
missible.    Gross  V.  State  (1884)  62  Md.  179. 

In  Pennsylvania,  however,  it  has  been  held^ 
that  the  evidence  of  a  witness  as  to  whether  a' 
signature  is  that  of  a  certain  person,  that  "it 
looks  like  it,"  is  insufficient  to  Justify  the  ad- 
mission of  the  signature  for  any  purpose.  Full- 
am  V.  Rose  (1897)  181  Pa.  138,  37  Atl.  197. 

It  has  also  been  held  that  it  is  proper  to  ex- 
clude the  question  whether  the  witness  is  able 
to  say  if  to  the  best  of  his  "Impression"  a  paper 
Is  in  the  handwriting  of  an  individual.  It  was 
like  asking  a  witness  what  his  understanding 
of  a  conversation  was.  Carter  v.  Connell  (1836) 
1  Whart.  392. 

Yet  in  Hopper  v.  Ashley  (1849)  15  Ala.  457, 
It  was  held  to  be  proper  to  ask  a  witness  whether 
the  handwriting  of  the  person  in  question,  which 
he  had  seen  executed,  had  made  or  left  any  im- 
pression on  the  witness's  mind  of  the  general 
character  of  the  handwriting ;  and  if  so  whether 
the  signature  of  the  writing  presented  to  him 
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made  an  impression  upon  his  mind  amounting  t* 
a  belief  that  it  was  the  writing  of  that  persca. 

And  the  "strong  impression"  of  the  witness. 
with  his  declaration  that  the  handwriting  In 
question  "looked  like"  the  genuine,  was  enough. 
Hopkins  V.  lAegquire  .(1852)  35  Me.  78. 

The  witness  must  be  able  to  distinguish  the 
signature  as  that  of  the  person  In  question,  Ac- 
cording to  his  belief,  founded  on  his  previous 
knowledge  of  that  person's  handwriting,  in  or- 
der to  prove  it.  Putnam  v.  Wadley  (1866>  40 
111.  346. 

In  United  States  v.  Dowden  (1843)  1  Hnyw. 
k  H.  145,  Fed.  Os.  No.  14,  090a,  after  n  wit- 
ness, examined  as  to  the  liandwriting  of  the  ac- 
cused, had  stated  that  he  was  familiar  with  his 
handwriting,  and  that  there  was  nothing  in  the 
writing  shown  him  that  he  could  positively 
identify  as  his,  the  court  ruled  that  the  witness 
must  answer  from  his  knowledge  of  the  hnnd- 
writing,  and  come  to  a  conviction  In  his  own 
mind  as  to  his  heliet  that  it  was  or  was -not  In 
his  handwriting;  he  must  be  convinced  and 
speak  from  conviction. 

If  the  witness  says  he  has  no  opinion  In  re- 
gard to  whether  a  signature  is  tliat  of  ttie  sap* 
posed  writer  it  is  not  error  to  exclude  him  froai 
testifying;  but  if  the  witness  is  permitted  to 
answer  that  he  can  form,  and  lias,  no  opinion 
in  regard  to  the  genuineness  of  the  sisnntnre, 
the  error,  if  any,  is  harmless ;  for  his  testimony 
throws  doubt  upon,  rather  than  tends  to  estab- 
lish, the  genuineness  of  the  signature.  Me  Dig- 
gins  (1805)  68  Vt.  108,  34  AU.  606. 

And  a  witness  who  used  to  have  some  recol> 
lection  of  the  handwriting  of  the  person  in 
questlos,  and  said  that  he  "rather  thought  he 
could  form  an  opinion  of  his  hand,"  was  proper- 
ly excluded  under  the  rule  that  some  belief  or 
opinion  is  necessary.  Burnham  t.  Ayer  <18i>8) 
36  N.  H.  ]82. 

The  rule  was  not  satisfied  in  the  cmne  of  a 
witness  wiio  did  not  declare  his  opinion  or  be 
lief  that  the  disputed  writing  was  or  vr^a  not 
in  the  handwriting  of  the  person  alleged  to  have 
written  it;  that  he  could  not  swear  posltlTely 
that  it  was  his,  or  that  It  had  a  close  resem- 
blance to  his,  or  that  he  saw  nothing  differing 
from  the  ctiaracter  of  his  writing;  from  all  tliat 
his  testimony  showed  he  might  have  enter tain«>d 
decided  opinions  either  way.  Nothing-  bat  be- 
lief or  opinion  is  competent  as  proof  of  the  sig- 
nature. Wlggin  v.  Plumer  (1855)  31  N.  11. 
251. 

And  proof  by  a  witness  who  had  ae«n  the 
defendant  write  but  once,  that  he  wan  not  fa- 
miliar with  and  did  not  know  the  defendant's 
handwriting,  and  could  not  my  whetber  the 
note  in  question  was  in  his  handwriting ;  with- 
out more  and  without  any  special  instructions 
as  to  the  necessary  extent  of  a  witness's  knowl- 
adge  or  acquaintance  with  the  handwriting — 
did  not  show  that  the  knowledge  of  the  witness 
was  sufficient  to  render  hira  competent  to  give 
an  opinion.  Nelms  v.  State  (1800)  01  Ala.  87, 
0  So.  108. 

The  testimony  of  a  witness  as  to  tbe  signa- 
ture of  a  partnership  name,  who  had  seen  one 
of  the  partners  write  his  name,  two  montbs  be- 
fore the  ti'ial  and  also  five  years  before,  tbat  he 
believed  the  signature  to  be  in  his  handwriting; 
but  would  not  be  able  to  testify  to  his  band- 
writing  from  the  fact  alone  of  having  seen  him 
write  ilve  years  before;  that  he  made  up  bis 
opinion  from  looking  at  the  handwriting  which 
he  saw  him  write  two  months  before;   tbat  he 
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could  Dot  say  that  part  of  the  8ts:nature,  the 
Dame  of  the  other  member  of  the  firm,  was  in 
his  handwritiug,  and  that  it  did  not  look  like 
his,  but  that  both  names  appeared  to  have  been 
written  by  the  same  hand, — was  not  sufficient 
to  permit  the  instrument  to  be  read  to  the  Jury. 
The  evidence  was  so  slight  that  it  would  have 
been  scarcely  sufficient  to  uphold  a  verdict  if 
the  question  as  to  its  sufficiency  had  been  prop- 
erly submitted  to  the  Jury ;  and  the  Judge  erred 
in  not  leaving  it  to  the  Jury,  under  proper  in- 
structions, to  say  whether  the  signature  was  or 
was  not  the  handwriting  of  the  partner  whose 
the  witness's  evidence  showed  it  to  be.  Utica 
Ins  Co.  V.  Badger- (1829)  3  Wend.  102. 

When  a  witness  has  testified  that.  If  a  good 
imitation  of  the  signature  of  the  person  in  ques- 
tion were  produced,  he  would  call  it  his,  as  in 
the  case  of  anybody  else's ;  that  he  did  not  know 
that  he  was  sufficiently  familiar  with  his  hand- 
writing to  discriminate  between  a  genuine  and 
a  tolerably  good  imitation  of  the  signature, — 
his  evidence  is  competent,  and  the  degree  of 
weight  that  it  deserves  is  a  question  for  the 
Jury,  and  not  for  the  court ;  at  all  events  upon 
such  evidence  it  would  have  been  error  to  ex- 
clude from  the  consideration  of  the  Jury  the 
question  whether  the  signature  was  or  was  not 
genuine.     Magee  v.  Osbom  (1865)  32  N.  Y.  66f). 

Upon  evidence  of  a  witness  acquainted  with 
the  handwriting  of  a  person  whose  signature 
was  in  dispute,  that  it  was  like  his  handwriting, 
but  that  he  did  not  think  it  was  genuine  be- 
cause he  knew  him  to  be  a  man  too  well  ac- 
quainted with  the  world  to  sign  such  an  instru- 
ment, it  was  held  by  Lord  Kenyon  that  the 
jury  might  take  all  circumstances  into  their 
consideration,  but  the  witness  should  form  his 
opinion  from  the  character  of  handwriting  only. 
Da  Costa  v.  Pym  (1796)  Peake  N.  P.  Add.  Cas. 
144. 

1.  Identity  of  the  toriter. 

In  order  to  prove  handwriting  purporting  to 
be  that  of  one  of  the  parties,  the  evidence  of  a 
witness  who  is  acquainted  with  the  handWrlt- 
Ing  of  a  person  bearing  the  same  name  is  In- 
competent without  proof  of  the  identity  of  the 
two  persons  bearing  the  same  name.  Kinney  v. 
Flynn  (1852)  2  R.  I.  319. 

It  is  to  be  noticed,  in  this  connection,  that 
the  question  of  identity  is  of  much  less  import- 
ance in  the  case  of  evidence  going  to  show  the 
genuineness  of  disputed  handwriting  than  when 
the  testimony  tends  to  show  the  contrary ;  but 
this  distinction  does  not  seem  to  have  been  made 
in  any  of  the  decisions. 

A  witness  who  had  never  seen  the  defendant, 
but  had  corresponded  with  a  Samuel  Fry,  of 
IMymouth  Dock,  and  had  so  addressed  his  let- 
ters and  had  received  answers  from  him,  was 
competent  to  prove  his  handwriting,  upon  an- 
other witness  swearing  that  the  defendant,  Sam- 
uel Fry,  lived  at  Plymouth  Dock,  and  that  there 
WAS  no  other  person  of  that  name  living  at 
Plymouth  Dock,  within  his  knowledge ;  this 
was  at  least  evidence  for  the  Jury  to  consider 
whether  the  letters  alluded  to  by  the  witness 
were  not  written  by  the  defendant.  Harring- 
ton V.  Fry  (1824)  Ryan  ft  M.  90,  9  J.  B.  Moore, 
344,  2  Slug.  179,  1  Car.  ft  P.  289,  3  L.  J.  C.  P. 
244. 

In  an  action  against  Henry  Thomas  Ryde  as 
acceptor  of  bills  of  exchange,  proof  by  the 
cashier  of  a  bank  that  be  knew  the  defendant's 
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handwritiug  from  having,  as  cashier,  paid 
checks  drawn  in  the  name  of  the  defendant,  al- 
though he  had  never  seen  the  defendant  write 
and  did  not  know  him,  was  held  to  be  sufficient 
prima  facie  -evidence  of  identity ;  the  fact  that 
the  defendant  is  a  person  of  the  same  name  as 
that  of  the  person  whose  handwriting  is  known  . 
is  some  evidence  of  identity  until  another  person 
is  pointed  out  who  might  have  been  the  ac- 
ceptor. Rodeo  V.  Ryde  (1843)  4  Q.  B.  626,  3 
Gale  &  D.  604,  12  L.  J.  Q.  B.  N.  S.  276,  7  Jur. 
213. 

In  an  action  on  a  bill  of  exchange  against  the 
acceptor,  where  the  only  evidence  to  show  the 
handwriting  of  the  defendant  was  that  of  a 
bank  clerk,  who  swore  that,  two  years  before, 
\n^  had  seen  a  person  calling  himself  "  'Sir  J.  C. 
Anderson,  Bart.,'  enter  his  name  in  a  book 
there  as  '.T.  C.  Anderson ;'  that  he  did  not  know 
the  individual  and  had  never  seen  either  him 
or  the  book  since,  .  .  .  [but  that]  he 
thought  the  handwriting  [in  question]  the  same 
as  that  in  tJie  book ;  and  that  he  had  since  seen 
checks  similarly  signed  pass  through  the  bank- 
ing house,'*  it  was  said  by  the  court :  **The 
evidence  of  handwriting  was  certainly  extremely 
slender,  bat  we  are  not  prepared  to  say  that 
it  was  an  absolute  blank."  Warren  ▼.  Ander- 
son (1839)  8  Scott,  384. 

So  to  prove  a  signature  the  evidence  of  a 
bank  clerk  who  said  that  a  customer  of  the 
same  name  kept  an  account  in  the  bank  and  had 
written  his  signature  in  Its  books,  that  he  had 
paid  checks  signed  with  that  name,  and  that 
he  believed  that  the  signature  to  the  letter  in 
question  was  the  handwriting  of  the  person  who 
kept  that  account;  and  the  evidence  of  another 
witness,  that  the  person  in  question  had  direct- 
ed him  to  address  him  at  a  certain  place ;  with 
the  evidence  of  a  third,  that  he  directed  two 
letters  to  a  person  .of  the  same  name  at  the 
same  address,  to  which  letters  he  had  received 
answers,  and  that  he  believed  the  letter  in  ques- 
tion was  in  the  same  handwriting  as  the  an- 
swers he  had  received, — was  sufficient  evidence 
to  show  the  Identity  of  the  individual,  and  to 
admit  the  ^etter.  Murieta  v.  Wolfhagen  (1849) 
2  Car.  &  K.  744. 

In  an  action  on  a  bill  of  exchange  directed 
to  "C.  B.  C,  East  India  House,"  and  accepted 
"C.  B.  C,"  evidence  of  a  witness  that  the  hand- 
writing of  the  acceptance  was  that  of  a  person 
of  that  name  who  was  formerly  a  clerk  in  the 
East  India  House,  but  had  left  it  five  years  ago, 
but  that  he  did  not  know  whether  that  Mr.  C. 
was  the  defendant,  was  sufficient  evidence  of 
the  identity  of  the  person.  Oreensblelds  v. 
Crawford  (1841)  9  Mees.  ft  W.  814,  1  Dowl.  N. 
S.  439,  11  L.  J.  Exch.  N.  S.  372,  6  Jur.  308. 

A  copy  of  a  register  of  marriage  signed  In 
the  name  of  one  who  had  been  curate  of  the 
parish  eighty  years  before  was  proved  by  the 
evidence  of  a  witness  who  had  been  parish 
clerk,  that  the  same  signature  in  the  same 
handwriting  appeared  in  several  places  in  the 
original  register.  In  this  case,  it  was  said 
that  to  seek  about  for  all  persons  bearing  bis 
name  in  order  to  identify  the  Individual  at  that 
great  distance  of  time  would  have  been  a  use- 
less waste  of  labor ;  he  was  the  proper  officer 
to  give  out  such  a  document,  and  the  proof  of 
his  writing  as  such  was  the  same  as  that  re- 
ceived in  respect  to  entries  by  corporate  offi- 
cers, stewards,  etc.  Doe  €X  dem.  Jenkins  v. 
Davles  (1847)  10  Q.  B.  314,  16  U  J.  Q.  B.  N.  S. 
218,  11  Jur.  607. 
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The  Indorflement  upon  a  promissory  note  of 
**Bradner  &  Co."  was  sufficiently  proved  by  the 
testimony  of  a  witness  who  bad  corresponded 
witb  a  firm  of  that  name  in  New  York,  that 
from  his  knowledge  of  their  signature,  thus  ac- 
quired, his  opinion  was  that  the  indorsement 
was  their  signature ;  this  in  the  absence  of  evi- 
dence of  any  other  firm  of  that  name  was  prima 
facie  evidence  which  was  sufficient  to  Justify 
the  court  In  admitting  the  note  to  be  riead  to 
the  Jury.    Clark  v.  Freeman  (1855)  25  Pa.  13S. 

But  in  a  New  York  case  a  contrary  result 
was  reached  upon  similar  facta,  although  Har- 
rhigton  V.  Fry  (1824)  Ryan  &  M.  90,  9  J.  B. 
Moore.  344,  2  Bing.  179.  1  Car.  &  P.  289.  8  L. 
J.  C.  P.  244,  Bupra,  was  approved.  The  court 
said :  "The  checks  from  which  the  witness  de- 
rived his  knowledge  of  the  handwriting,  aa  well 
as  that  on  which  the  action  was  brought,  may 
either  have  been  forged  with  intent  to  defraud 
the  defendant,  or  they  may  have  been  genuine 
checks  drawn  by  some  other  person  of  the  name 
of  Cunningham.  The  witness  had  never  seen 
the  defendant  write,  and  did  not  know  him.  The 
checks  were  signed  'S.  A.  Cunningham,'  and  there 
was  no  proof,  either  that  the  defendant  had 
ever  subscribed  his  name  in  that  manner,  or 
that  there  was  not  some  other  person  in  the 
city  of  New  York  who  did  so  sign  his  name.  The 
Initial  letter  '8'  may  as  well  stand  for  Solomon 
as  for  Samuel ;  but  should  we  assume  that  in 
these  checks  the  letter  stands  for  Samuel,  there 
may  be  other  men  in  the  city  of  the  same  name 
with  defendant.**  Cunningham  ▼.  Hudson  River 
Bank  (1839)  21  Wend.  557. 

On  an  issue  as  to  the  genuineness  of  a  bill  of 
exchange  purporting  to  have  been  executed  by 
a  partnership,  the  testimony  of  a  witness  who 
was  unable  to  swear  to  any  knowledge  of  the 
handwriting  of  either  member  of  the  firm,  that 
he  had  frequently  received  notes  executed  in 
the  name  of  the  partnership  which  he  had  pre- 
sented at  their  place  of  business,  that  they 
were  paid  by  the  firm,  and  that  the  bill  in  ques- 
tion was  in  the  same  handwriting  aa  those 
notes,  was  competent.  That  was  sufficient  to 
allow  the  bill  to  go  to  the  Jury,  whose  province 
is  to  determine  how  much  credit  ought  to  be  al- 
lowed to  the  Judgment  and  integrity  of  the  wit- 
ness. Gordon  y.  Price  (1849)  32  N.  C  (10 
Ired.  L.)  385. 

m.  Competency  om  affected  bp  previous  oompari- 
9on9. 

Ordinarily  the  fact  that  a  witness  to  hand- 
writing with  which  he  is  acquainted  has,  before 
the  trial,  resorted  to  other  specimens  of  the 
san^e  hand  for  a  private  examination  will  not 
disqualify  him. 

In  a  very  early  case  this  was  the  rule  laid 
down  ;  A  witness  who  had  not  seen  the  prisoner 
write  for  fourteen  years,  but  had  received  let- 
ters from  him  live  years  before,  was  allowed  to 
testify  to  his  opinion  of  the  genuineness  of  hand- 
writing alleged  to  be  the  prisoner's,  although  he 
declared  that  he  chiefly  founded  his  belief  upon 
a  comparison  which  he  had  made  of  the  dis- 
puted writings  with  letters  which  he  had  re- 
ceived from  the  prisoner.  Layer's  Case  (1722) 
16  How.  St.  Tr.  93,  197. 

When  the  witness  professes  to  have  a  proper 
knowledge  of  the  hand  without  the  aid  of  any 
such  previous  comparison,  the  fact  that  he  has 
refreshed  his  recollection  of  It  before  the  trial 
from  papers  which  he  knows  to  be  genuine 
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is  no  objection  to  his  testimony.  Bedford  v. 
Peggy  (1828)  6  Rand.  (Va.)  316;  Remington 
Paper  Co.  v.  O'Dougberty  (1880)  81  N.  Y.  474; 
Thomas  v.  SUte  (1885)  103  Ind.  419,  2  N.  C 
808. 

The  fact  that  witnesses  who  had  seen  the 
person  whose  signature  was  in  question  write,  in 
their  depositions  volunteered  a  mention  of  re- 
cent comparison  with  other  signatures  by  the 
same  person,  was  not  sufficient,  as  against  their 
speciflc  answers  that  they  were  acquainted  with 
the  handwriting,  to  disqualify  them.  Morell  v. 
Morell  (1901)  157  Ind.  179.  60  N.  E.  1032; 
United  States  v.  LArned  (1833)  4  Cranch  C  C 
812,  Fed.  C^a.  No.  15,565.     . 

And  the  fact  that  a  witness  who  had  seen 
persons  write,  and  had  acquired  in  tliat  way 
his  knowledge  of  their  handwriting,  had  made 
a  comparison  of  signatures  "supposed"  to  be 
theirs  with  the  signatures  attached  to  the  will 
in  question,  did  not  disqualify  him  as  a  witness, 
nor  constitute  a  valid  objection  to  his  te«ti- 
mony.  Miller  v.  Coulter  (1900)  156  Ind.  290. 
59  N.  B.  853. 

When,  however,  the  witness  admits  that  witlh 
out  having  made  such  a  comparison  he  would 
be  unable  to  distinguish  a  disputed  specimen  of 
the  same  handwriting,  another  question  is  pre- 
sented, and  the  decisions  are  conflicting;  the 
case  being  In  effect  the  same  as  that  of  compari- 
son in  court  by  a  nonexpert  witness,  not  at  all 
acquainted  with  the  handwriting  In  qnesdoa. 
of  the  disputed  with  genuine  signatures ;  except 
that  when  the  comparison  haa  been  outside  tbe 
court  there  is  no  safeguard  as  to  the  genuine- 
ness of  the  specimens  used  as  standards,  and 
that  the  witness  must  have  attempted  the  com- 
parison with  some  predisposition  as  to  the  gen- 
uineness of  the  disputed  signature;  so  that, 
logically,  the  evidence  is  not  good.  Most  of  tlM 
ciises,  however,  admit  it. 

In  Bedford  v.  Peggy  (1828)  6  Rand.  (Va.> 
316,  the  court  was  evenly  divided  upon  the 
question  whether  a  witness  called  to  prore 
handwriting  is  competent,  who  says  that  he 
has  often  seen  the  person  in  question  write  his 
nam^,  but  that  he  would  not  be  able  to  prote 
the  haudwriting  unless  he  had  compared  it  with 
the  signatures  which  he  had  seen  made. 

But  in  Pepper  v.  Barnett  (1872)  22  Grait. 
405,  it  was  held,  all  concurring,  that  it  !• 
proper  to  admit  a  witness  who  states  that  be 
has  seen  the  person  in  question  write  bat 
once,  and  then  only  to  make  her  signature: 
that  he  would  not  be  able,  from  his  knowledge 
of  her  handwriting,  to  distinguish  it  from  that 
of  others,  but  that  he  is  of  opinion,  from  com- 
paring the  present  signature  with  the  one  be 
has  seen  her  make,  and  from  other  circum- 
stances not  disclosed  by  the  witness,  that  it  is 
in  her  handwriting.  The  decision  is  upon  the 
groimd  that  the  witness,  having  seen  the  perM)n 
write  her  signature  once,  was  competent  to 
testify  at  all  events.  And  to  the  same  effect 
are  Hopkins  v.  Simmons  (1805)  1  Cranch  C  C. 
250.  Fed.  Cas.  No.  6,691,  and  Smith  v.  Walton 
(1849)  8  Gill,  77. 

So  in  Lyon  v.  Lyman  (1831)  9  Conn.  55.  It  Is 
decided  that  the  testimony  of  witnesses  who  are 
acquainted  with  the  character  of.  the  handwrit- 
ing in  question,  that  they  believe  the  disputed 
document  to  be  the  same  handwriting.  Is  ad- 
missible ;  although  on  cross-examination  ther 
say  that  they  do  not  know  that  they  are  suffi- 
ciently acquainted  with  It  to  determine  the 
writing  to  be  genuine,  except  by  comparing  It 
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with  wrltlngB  proved  to  be  so;  the  objection 
goes  entirely  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility. 

Bat  in  Georgia  a  witness  who  is  not  an  ex- 
pert is  incompetent  to  testify  to  the  authorship 
of  handwriting  if  his  opinion  la  founded  wholly 
upon  a  comparison  of  the  signature  which  he 
saw  written  with  the  one  in  question.  It  makes 
no  difference  that  he  saw  the  genuine  one 
written,  unless  he  also  testifies  that  by  that 
means  or  some  other  he  knows,  or  would  recog- 
nize, the  handwriting  of  the  person  who  wrote 
It.  Wlmblsh  T.  State  (1892)  89  Ga.  294,  16  8. 
B.  325. 

And  in  Rhode  Island  it  is  within  the  discre- 
tion of  the  court  .to  instruct  the  Jury  that  the 
evidence  of  a  witness  who  is  familiar  with  the 
handwriting  of  the  person  in  question,  which 
Is  derived  from  a  comparison  of  the  disputed 
writing  with  the  genuine  writing,  is  not  proper 
evidence  for  them  to  consider.  Kinney  ▼. 
Flynn  (1852)  2  B.  I.  819. 

n.  Knowledge  necessary  for  proof  of  writings 
not  in  court. 

If  it  is  necessary  to  prove  the  handwriting 
of  an  instrument  which  It  Is  not  possible,  on 
account  of  its  loss  or  destruction,  to  produce 
in  court,  a  problem  is  presented  diflTerent  from 
the  ordinary  case  on  account  of  the  difficulty  of 
the  proof.  Ordinarily  handwriting  is  proved 
by  a  Juxtaposition  and  comparison,  by  expert 
witnesses  or  by  the  Jury,  of  the  disputed  writ- 
ing with  genuine  writings,  or  by  a  comparison 
of  the  disputed  writing  with  the  mental  image 
of  other  and  genuine  writings  in  the  mind  of 
the  witness. 

In  the  case  of  lost  or  destroyed  writings, 
although  Juxtaposition  in  court  is  not  possible, 
there  are  also  two  means  of  proof,  which,  how- 
ever, are  of  less  convincing  weight  than  in  the 
ordinary  case;  so  that  the  ordinary  standard 
of  admission  of  testimony  is  not  proper  to  be 
adopted.  One  of  the  two  methods  of  proof  is  by 
a  comparison,  by  a  witness  unacquainted  with 
the  handwriting  of  the  person  whose  handwrit- 
ing is  In  question,  of  his  mental  image  of  the 
disputed  writing  with  other  and  genuine  writ- 
ings of  the  same  person  which  are  produced  to 
him  in  court ;  this  is  almost  necessarily  of  the 
lowest  value  as  proof,  since  the  attention  of  the 
witness  is  rarely  so  attracted  to  an  example  of 
a  handwriting  of  which  he  has  no  previous 
knowledge  as  to  leave  in  his  mind  an  image  of 
much  clearness.  (As  to  opinion  testimony  of 
this  kind,  see  the  note  upon  Comparison  of 
Jiandicriting,  div.  XIII.,  to  University  of  Illi- 
nois V.  Spalding,  62  L.  R.  A.  817.) 

The  other  method  is  by  the  comparison  by  the 
witness  of  his  mental  image  of  the  disputed 
writing  with  his  mental  image  of  the  character 
of  the  genuine  handwriting  as  impressed  upon 
his  mind  from  supposedly  genuine  examples  of 
It;  and  this  Is  the  method  here  discussed. 

So  it  is  held  that,  where  the  question  is  the 
genuineness  of  a  missing  document,  greater  cau- 
tion is  necessary  than  under  ordinary  circum- 
stances where  the  questioned  document  Is  bo- 
fore  the  court;  and  the  testimony  of  a  witness 
as  to  the  handwriting  of  a  missing  document, 
that  he  believed  it  to  have  been  in  the  hand- 
writing of  one  of  the  parties,  but  that  he  bad 
no  positive  proof  of  It,  was  not  sufficient  to 
warrant  Its  contents  to  be  proved.  Hart  v. 
Eckles  (1860)  4  Phlla.  48. 
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It  is  not  error  to  allow  a  witness  who  swears 
that  he  has  seen  and  read  a  letter  which  the 
accused  admitted  that  he  wrote,  to  testify  that 
the  handwriting  of  a  document  produced  on  a 
former  trial  was  similar  to  the  letter,  and  that 
he  thought  that  it  was  the  same ;  the  fact  of 
having  seen  and  read  an  adknitted  letter  was 
enough  to  establish,  at  least  prima  facie,  the 
witness's  acquaintance  with  the  handwriting, 
and  so  to  admit  his  testimony.  Redd  v.  State 
(1898)  65  Ark.  475,  47  S.  W.  119. 

In  an  action  on  a  lost  note,  the  signature 
must  be  proved  by  witnesses  who  have  seen  the 
maker  write  and  are  familiar  with  his  signature, 
or  who  have  seen  letters  or  other  documents 
which  he  has  recognized  or  admitted,  in  the 
course  of  business,  to  be  his  own  handwriting. 
Putnam  v.  Wadley  (1866)  40  111.  346. 

A  witness  who  had  made  copies  of  25  or  80 
maps  on  record,  made  and  signed  by  one  per- 
son, was  qualified  to  testify  as  to  his  opinion 
of  the  genuineness  of  the  signature  upon  a 
traced  map  purporting  to  have  been  made  by 
that  person,  although  he  had  never  seen  him, 
and  although  the  tracing  could  not  be  produced 
in  evidence,  having  been  burned.  Hamilton  v. 
Smith  (1902)  74  Conn.  874,  50  Atl.  884. 

The  contents  of  a  lost  letter — its  nonproduc- 
tion  being  sufficiently  accounted  for — might  be 
shown  upon  proof  of  the  handwriting  by  the 
testimony  of  a  witness  who  had  never  seen  the 
supposed  author  of  it  write,  but  had  become 
conversant  with  her  handwriting  by  seeing  fre- 
quent letters  purporting  to  be  signed  by  her, 
which  the  witness's  father  said  came  from  her, 
and  also  by  seeing  letters  containing  money,  also 
apparently  written  by  the  same  person,  and  di- 
rected to  the  witness's  sister.  Sutton  v.  Hay- 
den  (1876)  62  Mo.  101. 

But  in  order  to  prove,  a  lost  receipt,  a  wit- 
ness who  bad  never  seen  the  person  write  pur- 
porting to  have  executed  it,  had  never  personally 
communicated  with  him  respecting  such  letters 
from  him  as  he  had  seen,  and  had  never  acted 
upon  them  so  that  the  alleged  author  had  ac- 
quiesced in  such  acts,  and  did  not  know  of  their 
adoption  by  him  in  ordinary  business  transac- 
tions except  as  he  learned  It  from  another,  was 
not  competent ;  the  testimony  of  the  witness 
must  be  founded  on  knowledge  of  his  own,  and 
not  on  the  knowledge  of  another  communicated 
to  him.  Power  y.  Frlck  (1855)  2  Grant  Cas. 
306. 

Where  a  party,  in  order  to  Justify  his  act  in 
connection  with  a  letter  addressed  to  another 
person,  and  received  by  him,  admittedly  from 
the  person  in  question,  sought  to  prove  the  con- 
tents of  two  other  letters,  which  were  not  pro- 
duced and  which  he  swore  had  been  received  by 
a  third  person  from  the  same  individual,  and 
related  to  the  transaction  in  question,  and  his 
only  evidence  that  they  were  from  that  individ- 
ual consisted  of  his  opinion,  he  never  having 
seen  the  Individual  write,  that  all  three  were 
in  the  same  handwriting,  although  it  did  not 
appear  that  the  three  letters  were  ever  in  his 
possession  at  the  same  time, — this  evidence  was 
not  sufficient  to  Justify  proof  of  the  contents  of 
the  two  letters.  Nunes  v.  Perry  (1873)  113 
Mass.  274. 

And  in  order  to  prove  the  authorship  of  a  lost 
letter  it  was  not  sufficient  to  call  a  witness  who 
had  seen  such  a  letter  apparently  signed  by  the 
person  supposed  to  have  written  it,  when  the 
witness's  only  qualification  to  testify  to  that 
person's  handwriting  was  shown  by  his  state- 
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ment  that,  although  he  had  never  seen  that  per- 
son write,  he  was  somewhat  acquainted  with  his 
handwriting,  and  since  he  had  seen  the  letter 
in  question  had  received  two*  letters  conceded 
upon  the  trial  to  have  been  written  by  that  per- 
son, which  the  witness  produced.  The  court 
said  that  '*to  admit  such  evidence  would  be  go- 
ing further  than  any  adjudged  case  to  which 
our  attention  has  been  called,  and  further  than 
we  think  it  would  be  safe  to  go.  We  th\nk  the 
witness  should  have  such  knowledge  of  the 
handwriting  as  would  enable  him  to  form  some 
opinion  of  its  genuineness  at  the  time  when  he 
sees  It.*'  Ouyette  v.  Bolton  (1872)  46  Vt.  228. 
But  Alexander  v.  Vye  (1889)  16  Can.  S.  C.  601, 
Is  to  the  contrary  effect. 

In  the  case  of  a  lost  Instrument  the  evidence 
of  a  witness  who  had  seen  It,  but  had  never 
seen  the  person  purporting  to  have  written  it 
write,  and  had  never  seen  anything  of  his  hand- 
writing, and  only  afterwards  and  before  the 
trial  had  seen  notes  of  that  person  which  were 
discounted  at  the  bank  in  which  the  witness 
was  a  clerk,  whicli  notes  were  paid,  is  not 
sufficient  to  admit  a  copy  of  the  instrument  In 
evidence.  And  here  the  court  declared:  **It 
is  not  necessary  to  rule  that  after-acquired 
knowledge  in  no  case  will  enable  a  witness  to 
prove  a  signature  to  a  lost  instrument;  but 
.  .  .  evidence  in  a  case  of  that  description 
must  be  of  the  most  unequivocal  and  positive 
kind ;  that  nothing  short  of  actually  seeing  the 
party  write,  or  an  acknowledgment  distinctly 
and  clearly  made  by  the  party  himself,  will 
suffice.  ...  We  take  the  distinction,  which 
is  a  clear  and  marked  one,  between  the  proof 
of  a  lost  instrument  and  proof  of  a  paper  pro- 
duced and  under  the  Inspection  of  the  witness. 
.  .  .  Had  the  original  paper  been  produced, 
it  would  not  be  sufficient,  much  less  when  It 
is  the  proof  of  a  lost  paper.  Before  a  mah  is 
permitted  to  state  his  belief  of  the  genuineness 
of  the  handwriting  of  another,  he  must  state 
facts  and  circumstances  to  show  he  has  knowl- 
edge enough  to  speak  of  it  with  reasonable  cer- 
tainty ;  it  must  not  be  guess  work  or  mere 
probability."  Porter  v.  Wilson  (1850)  13  Pa. 
641, 

The  evidence  of  a  witness  who  did  not  qualify 
himself  either  as  an  expert  or  as  one  acquainted 
w^lth  the  handwriting  of  the  person  purporting 
to  have  written  a  disputed  letter,  which  was 
not  produced  on  the  trial,  as  to  the  genuine- 
ness of  its  signature,  from  a  previous  com- 
parison with  the  signature  to  a  bond  executed 
and  sllrned  by  the  same  person,  was  inadmis- 
sible. Mugge  V.  Adams  (1890)  76  Tex.  448,  13 
S.  W.  830. 

III.  WUnesses  to  anoient  toritinffB. 

The  necessity  of  the  case,  when  writings  are 
to  be  proved  which  are  so  old  that  It  would 
be  impossible  to  produce  witnesses  who  had 
seen  the  supposed  author  write,  not  only  In- 
duced a  different  rule  in  regard  to  comparison 
by  Juxtaposition  of  such  writings  (see  the  notCj 
dlv.  IV.,  to  University  of  Illinois  v.  Spalding, 
62  L.  R.  A.  817),  according  to  the  old  common- 
law  rule  of  comparison,  but  also  caused  a  relaxa- 
tion of  the  rule  in  the  case  of  ordinary  proof 
by  witnesses. 

This  was  from  early  times.  "A  parson's  book 
was  produced  to  prove  a  modus;  the  parson 
having  been  long  dead,  a  witness  who  had  ex- 
amined the  parish  books,  in  which  was  the  same 
f>3  L,  R.  A. 


parson's  name,  was  permitted  to  swear  to  the 
similitude  of  the  handwriting,  for  It  was  the 
best  evidence  in  the  nature  of  the  thing."  De- 
cision of  Lord  Chancellor  Hardwicke  (17461 
Buller's  N.  P.  236. 

When  official  archives  are  its  source,  knowl- 
edge of  old  handwriting  is  most  reliable.  In 
order  to  prove  the  signature  of  an  early  official 
in  (California,  a  witness  who  for  fifteen  years 
had  been  the  custodian  of  the  Mexican  archives 
of  (California,  was  familiar  with  the  documents, 
and  particularly  with  the  signature  of  Uiat  per- 
son from  having  consulted  several  hundred  offi- 
cial documents  signed  by  him,  might  properly 
give  his  opinion;  since  It  wtll  be  presumed 
that  the  signatures  to  the  official  documents  of 
Mexican  officers  now  hi  the  custody  of  the 
United  States  officials,  where  they  are  used  for 
a  collateral  purpose,  are  genuine.  8111  v.  Reese 
(1874)  47  Cal.  294.  To  the  same  effect  are 
United  States  v.  Ortiz  (1900)  176  U.  S.  422,  44 
L.  ed.  529,  20  Sup.  Ct.  Rep.  466 ;  and  Pope  v. 
Anthony  (1002)  29  Tex.  Civ.  App.  298,  68  &  W. 
521. 

The  same  familiarity  with  old  surveys  (Jack- 
son ew  dem.  Kip  v.  Murray  [1809]  Anthon  N. 
P.  105  ;  Turnlpseed  v.  Hawkins  [1821]  1  M*CV>nl 
U  272;  Jones  v.  Hnggins  [1827]  12  N.  C.  [1 
Dev.  L.]  223,  17  Am.  Dec.  567),  or  with  other 
official  documents  (Goddard  v.  (ilonlnger  [1836] 
5  Watts,  209),  is  sufficient  to  qualify  a  witness 
to  the  handwriting  of  old  writings. 

A  deed  bearing  date  sixty-three  years  before, 
and  appearing  on  inspection  to  be  ancient  was 
held  to  be  capable  of  proof,  considering  its  an- 
tiquity, by  the  evidence  of  a  person  who  swore 
that  he  had  known  well  one  of  the  witnesses, 
and  had  seen  many  deeds  and  papers  signed  t^ 
him,  and  hence  believed  his  name  to  the  deed  to 
be  of  his  handwriting,  but  had  never  seen  him 
write.  Thomas  v.  Horlocker  (1766)  1  Dall. 
14,  1  L.  ed.  17. 

And  the  daughter  of  a  person  dead  over  thirty 
years,  who  has  never  seen  her  father  write, 
but  says  that  she  Is  familiar  with  his  wrltmg 
from  handling  papers  left  by  him,  is  a  compe- 
tent witness  on  the  question  of  the  genuineness 
of  a  document  purporting  to  be  his  deed.  Stone 
V.  Moore  (1899  ;  Tex.  Civ.  App.)  48  S.  W.  1097. 

Proof  of  the  handwriting  of  an  Individual 
who  had  been  dead  forty  years,  by  a  witness 
who  was  familiar  with  his  handwriting  from 
entries  in  the  family  Bible,  admitted  by  all  hU 
family  to  be  In  that  person's  handwriting,  and 
from  letters  In  the  possession  of  the  family,  and 
from  letters  on  public  record,  is  sufficient  And 
it  was  said  by  the  court:  '"The  family  record 
admitted  and  received  by  all  the  descendants 
as  his  genuine  handwrlthig  Is  of  as  high  author- 
ity and  verity,  as  a  standard  or  test  *-8  the  evi- 
dence of  a  person  would  be  who  testified  to  the 
standard  paper  from  having  seen  It  written." 
Sweigart  v.  Richards  (1848)  8  Pa.  436. 

But  a  witness  testifying  to  the  handwriting 
of  a  person  who  was  a  clerk  of  court  and  whose 
name  appeared  upon  an  ancient  document  whose 
only  knowledge  of  that  person's  handwriting 
came  from  his  having  seen  some  old  papers  at 
his  home  signed  by  that  person,  with  his  official 
title,  but  which  the  witness  could  not  vouch  for 
as  genuine,  was  incompetent.  Jarvla  v.  Tander- 
ford  (1895)  116  N.  C.  147,  21  S.  E.  302. 

Where  It  is  Impossible  from  lapse  of  time  that 
any  witness  could  testify,  from  having  seen  an 
Individual  write,  to  the  genuineness  of  hand- 
writing purporting  to  be  his,  it  may  be  proved 
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by  witnesses  who  have  acquired  a  knowledge 
of  the  handwriting  in  question  from  inspection 
of  deeds  in  their  possession  which  have  been 
preserved  as  authentic  documents  or  muniments 
of  title.  Jackson  ev  dwn.  Bradt  t.  Brooks 
(1832)  8  Wend.  426. 

And  on  the  authority  of  Jackson  ew  dem, 
Bradt  v.  Brooks  (1832)  8  Wend.  426,  it  was 
held,  in  Wlllson  ▼.  Betts  (1847)  4  Denio,  201, 
that  a  nonexpert  witness  may  testify  as  to  his 
opinion  of  the  genuineness  of  signatures  to  an- 
cient documents,  although  his  knowledge  of  the 
handwriting  of  the  persons  whose  signatures 
they  purport  to  be  is  derived  solely  from  a  two- 
hours'  examination  shortly  before  the  trial,  of 
official  papers  on  file  in  a  public  office  and  pur- 
porting to  be  signed  by  the  same  persons. 

So  the  opinion  of  an  expert,  familiar  with 
land-office  archives,  formed  from  a  comparison 
before  the  trial,  was  admissible.  Pope  v.  An- 
thony (1902)  29  Tex.  CiT.  App.  298,  68  8.  W. 
621. 

But  Fltswalter  Peerage  Case  (1848)  10  Clark 
ft  F.  193,  following  the  effect  of  Doe  em  dem, 
Mudd  V.  Suckermore  (1837)  6  Ad.  &  Bl.  703.  2 
Nev.  ft  P.  16.  W.  W.  ft  p.  405,  7  L.  J.  Q.  B. 
N.  S.  33,  is  to  the  contrary  effect  in  regard  to 
the  admission  of  opinions  from  knowledge  ob- 
tained for  the  purpose  of  testifying.  An  in- 
spector of  franks,  called  to  prove  the  handwrit- 
ing of  a  pedigree,  signed  in  the  name  of  one 
who  had  been  dead  ninety-two  years,  swore  that 
he  had  Inspected  certain  documents,  one  of 
which  was  in  evidence  in  the  case,  and  all  of 
which  were  produced  before  him,  and  that  from 
this  inspection  he  was  so  familiar  with  the 
handwriting  that  he  could  say  without  any  im- 
mediate comparison  whether  any  other  docu- 
ment produced  was  or  was  not  In  the  handwrit- 
ing of  the  same  person,  but  was  not  allowed  .to 
express  an  opinion,  because  his  knowledge  was 
acquired  for  the  purpose  of  giving  evidence  upon 
It ;  but  a  solicitor  who  had  become  familiar  with 
the  same  handwriting  through  acquaintance 
with  a  great  number  of  documents  which  he  had 
had  occasion  to  examine  from  time  to  time  in 
the.  course  of  business  for  his  client,  was  per- 
mitted to  prove  the  handwriting. 

It  is  true  that  this  last  case  seems  to  have 
been  overruled,  as  to  the  first  point,  by  Craw- 
ford ft  Lindsay  Peerages  (1848)  2  H.  L.  Cas. 
534,  at  p.  557;  but  the  matter  does  not  seem 
to  have  been  very  fully  ccmsidered,  and  the 
writings  from  which  the  expert  witness  derived 
his  knowledge  by  careful  examination  were  al- 
ready in  evidence  in  the  case. 

Experts  who  are  familiar  with  the  character, 
the  style,  and  the  appearance  of  genuine  writ- 
ings of  earlier  times  may  be  allowed,  without 
any  knowledge  of  the  character  of  the  handwrit- 
ing of  the  person  whose  the  disputed  writing 
purports  to  be,  to  say  whether  a  document  ap- 
parently of  great  age  belongs  to  the  period  to 
which  it  is  assigned,  or  is  a  modern  production. 
Crouch  V.  Hooper  (1852)  16  Beav.  182,  1  Week. 
Rep.  10. 

IV.  Ewpert  witneases. 

For  a  note  upon  the  special  and  limited  sub- 
ject of  the  necessary  qualifications  of  witnesses 
offered  as  experts  in  the  comparison  of  hand- 
writing the  reader  is  referred  to  Tower  v.  Whip 
(1903)  ante,  937;  the  present  note  Is  con- 
cerned here  only  with  the  competency  of  wit- 
nesses called  as  experts  for  opinions  other  than 
from  comparison. 
63  L.  R.  A. 


An  expert  must  have  niade  the  subject  up- 
on which  he  gives  his  opinion  a  matter  of  par- 
ticular study,  practice,  or  observation,  and  he 
must  have  particular  and  special  knowledge  on 
the  subject  Jones  v.  Tucker  (1860)  41  N.  H. 
546. 

The  fact,  of  course,  whether  a  witness  offered 
as  an  expert  is  qualified  to  testify  as  such  must 
be  determined  by  the  court  before  his  evidence 
is  given.  Fairbank  v.  Hughson  (1881)  58  Cal. 
314. 

There  seems  to  be  no  test  laid  down  by  which 
one  may  determine  with  mathematical  precision 
Just  how  much  experience  a  witness  must  have 
had, — how  expert,  in  short,  he  must  be, — to 
render  him  competent  to  testify  as  an  expert. 
Forgey  v.  First  Nat.  Bank  (1879)  66  Ind.  123. 
The  opinions  of  experts  upon  handwriting,  as 
upon  other  subjects,  are  only  admissible  when 
it  appears  from  the  nature  of  their  avocations, 
or  from  their  testimony  concerning  their  expe- 
rience, that  the  matter  inquired  about  Involves 
some  degree  of  science  or  skill  which  they  have 
made  use  of,  so  that  from  experience  they  are 
fitted  to  answer  the  question  prox>ounded  with 
more  accuracy  than  others.  Clark  v.  Bruce 
(1877)   12  Hun,  274. 

In  one  state  a  statutory  definition  has  been  at- 
tempted, the  Pennsylvania  law  providing  (P. 
L.  69.  S  1;  Pepper  ft  Ijewis's  Digest  [1894- 
1897]  col.  290.  S  4)  for  the  admission  of  "the 
opinion  of  those  who  have  had  special  experi- 
ence with,  or  who  have  pursued  special  studies 
relating  to,  documents,  handwritings,  and  alter- 
ations thereof." 

There  Is  nothing  In  the  occupation  of  one  who 
has  been  clerk  of  chancery  for  ten  or  eleven 
years  which  necessarily  implies  any  greater 
skill  in  handwriting  than  is  possessed  by  a  mem- 
ber of  any  one  of  several  large  classes  of  per- 
sons; and  so,  without  more,  it  was  improper 
to  allow  such  a  person  to  testify  to  his  opinion 
as  to  whether  handwriting  produced  to  him  was 
in  a  feigned  or  imitated  character.  People  v. 
Spooner   (1845)   1  Denio,  343. 

And  a  witness  who  had  been  In  the  banking 
business  fifteen  years,  a  part  of  whose  business 
had  been  to  handle  commercial  paper  and  to 
study  the  genuineness  of  notes,  who  had  ex- 
amined the  notes  and  handwriting  of  dlfTerent 
persons,  and  had  used  a  magnifying  glass  to 
test  handwriting,  was  not  brought  by  such  facts 
within  the  class  of  experts.  Collins  v.  Crocker 
(1884)    15  111.  App.   107. 

But  it  has  been  held  that  a  witness  is  qual- 
ified as  an  expert  who  has  been  treasurer  and 
clerk  of  a  railroad  company,  and  was  In  the 
habit  of  examining  signatures  in  such  offices, 
and  of  examining  bank  bills  to  test  their  genu- 
ineness.    Witnee  v.  Rowe  (1858)  45  Me.  571. 

One  whose  business  for  many  years  had  been 
as  an  officer  of  a  bank  to  examine  papers  with 
a  view  of  detecting  alterations  and  erasures, 
and  distinguishing  spurious  from  genuine  writ- 
ings and  signatures,  was  competent  as  a  skilled 
person  to  express  his  opinion  to  the  Jury  wheth- 
er there  had  been  erasures  and  alterations  In  a 
questioned  writing.  Pate  v.  People  (1840)  8 
111.  644;  Hendrix  Bros.  v.  Gillett  Bros.  (1805) 
6  Colo.  App.  127.  39  Pac.  896. 

One  whose  occupation  for  nineteen  years  had 
been  that  of  photographer,  who  before  tt\at  had 
been  a  teacher  and  had  given  attention  to  a 
comparison  of  fine  and  coarse  lines  and  to  the 
examination  of  colors,  was  competent  as  an  ex- 
pert to  give  his  opinion  whether  certain  words 
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had  been  written  before  or  after  the  folding  of 
the  paper,  from  the  appearance  of  the  paper ; 
and  generally  as  to  the  formation  of  the  letters 
and  the  identity  of  the  ink  used  In  the  writing. 
Bacon  y.  Williams  (1859)  13  Gray,  525. 

A  witness  who  had  been  a  conveyancer  and 
notary  public  for  twenty-five  years  was  proper- 
ly allowed  to  state  that  in  his  opinion  the  word 
"eight*'  in  the  note  In  question  had  not  been 
altered  to  "eighty"  since  its  execution,  saying 
that  the  "y"  could  not  have  been  added,  be- 
cause of  its  relation  to  other  letters;  although 
the  Jury  might  examine  the  paper  for  them- 
selves, and  opinions  are  not  usually  admissible 
when  the  Jury  can  form  their  own  conclusions 
unaided.     Vinton  v.  Peck  (1866)  14  Mich.  287. 

But  where  the  opinions  of  several  business 
men,  as  to  whom  there  was  no  ground  of  in- 
ference that  they  were  better  qualified  than  the 
Jury  to  Judge  as  to  whether  the  words  of  a 
note  had  been  altered  so  as  to  raise  the  amount, 
were  allowed  to  go  to  the  Jury,  a  charge  that, 
if  the  evidence  had  been  objected  to  the  court 
would  have  excluded  it,  but  that  the  Jury  might 
consider  it,  although  the  witnesses  had  no  bet- 
ter means  than  the  Jury  of  knowing  when  or 
by  whom  the  words  were  written,  was  not  er- 
ror. Ives  V.  Leonard  (1888)  50  Mich.  296,  15 
N.  W.  463. 

Ordinarily  bankers,  bank  cashiers,  and  clerks 
of  courts  are  competent  to  testify  on  questions 
of  handwriting,  and  generally  the  qualification 
of  a  witness  to  testify  as  an  expert  is  a  ques- 
tion for  the  trial  court  This  decision  ia  not 
ordinarily  reviewable  on  appeal ;  but  the  wit- 
ness must  show  some  special  skill  as  an  expert, 
and,  unless  this  is  shown,  the  appellate  court 
will  reverse.  Bratt  v.  SUte  (1897)  38  Tex. 
Crlm.  nep.  121,  41  S.  W.  622. 

A  witness  who  had  been  cashier  of  a  bank  for 
three  years,  and  had  also  been  in  a  savings 
bank  for  three  years,  part  of  whose  business  was 
the  study  of  signatures,  and  who  was.  accus- 
tomed to  compare  the  bodies  of  notes  and 
checks,  but  only  for  the  purpose  of  enabling  him 
to  Judge  as  to  the  genuineness  of  the  signatures, 
was  qualified  as  an  expert.  Com.  v.  Williams 
(1870)    105   Mass.  62. 

There  is  no  rule  of  law  fixing  the  precise 
amount  of  experience  or  degree  of  skill  necessary 
to  constitute  an  expert;  the  Judge  must,  iu  the 
first  instance,  pass  upon  the  admissibility  of  the 
witness ;  and  then,  if  he  is  admitted,  the  Jury 
are  to  Judge  of  the  weight  and  credit  to  be  giv- 
en to  his  testimony.  It  is  only  when  there  ap- 
pears to  be  some  error  in  law,  in  determining 
the  question  of  admissibility,  or  when  there  is 
no  competent  evidence  to  prove  proper  quali- 
fication of  the  witness,  that  the  decision  of 
the  presiding  Judge  is  reversed.     Ibid, 

So  when  all  the  evidence  upon  the  admissi- 
bility of  a  witness  as  an  expert  is  not  reported 
by  the  trial  Judge,  and  it  does  not  appear  to 
the  court  that  the  decision  as  to  the  competency 
of  the  witness  turned  on  a  question  of  law, 
the  court  cannot  revise  the  action  taken  by  the 
Judge  when  all  the  facts  were  before  him.  Quin- 
slgamond  Bank  v.   Hobbs  (1858)  11   Gray,  250. 

For  the  purpose  of  showing,  as  a  preliminary 
fact,  that  a  witness  was  an  expert,  it  was 
proper  to  inquire  of  him  as  to  his  residence, 
his  occupation,  the  length  of  time  he  had  been 
engaged  in  business  which  would  qualify  him  to 
Judge  of  handwriting,  and  as  to  such  facts  as 
would  show  that  he  had  actual  experience  In 
such  matters  as  a  witness.  Tyler  v.  Todd 
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(1869)  36  Omn,  218.  The  examination  tended 
to  show  the  estimation  In  which  he  was  held 
by  those  who  knew  him  best,  and  was  admissi- 
ble on  the  same  principle  upon  which  a  party 
is  allowed  to  show.  In  the  first  instance,  that 
a  stranger  witness  sustains  a  good  character 
for  truth  and  veracity  at  home. 

But  after  a  witness  called  as  an  expert  had 
testified  upon  the  direct  examination  as  to  his 
qualifications,  an  objection  to  the  witness  miLk- 
Ing  any  statement  of  opinion  until  the  objector 
had  cross-examined  him  to  know  who  he  was. 
where  he  came  from,  who  brought  him  to  the 
court,  and  how  much  he  was  paid  for  coming 
was  properly  overruled  by  the  court,  who  stated 
that  the  objector  should  have  full  latitude  when 
the  witness  was  given  him  for  cross-exam laa- 
tlon.  The  questions  which  the  objector  pro- 
posed to  ask  the  witness  went  to  his  credibility 
as  a  witness,  and  not  to  his  competency  as  a 
witness,  and  were  properly  ruled  out  at  that 
stage  of  the  examination.  Smyth  ▼.  Caswell 
(1887)  67  Tex.  667,  4  8.  W,  848. 

One  who  testified  that  he  was  not  an  expert 
in  handwriting,  and  not  an  expert  in  ink.  bnt 
that  for  twenty- two  vears  he  had  been  in  a  bus- 
iness which  necessitated  the  handling  of  a 
great  many  letters,  notes,  checks,  drafts,  etc. 
showed  the  possession  of  qualifications  render- 
ing him  competent  to  answer  the  question 
whether,  in  his  opinion,  certain  words  were 
written  In  the  same  ink  in  which  the  rest  of  the 
instrument  was  written.  Glover  t.  Gentry 
(1893)  104  Ala.  222,  16  So.  38. 

But  a  witness  not  professing  to  have  skill 
in  the  examination  of  handwriting.  Ink,  or 
changes  In  the  color  of  Ink,  although  shown  to 
be  an  expert  in  the  use  of  the  microscope,  may 
not  give  his  opinion  that  what  appears  to  be  a 
figure  "6"  upon  a  disputed  Instrument  was.  when 
first  made,  a  figure  "1,"  and  has  since  been 
changed  to  a  "6."  Stevenson  t.  Gunning  (1892) 
64  Vt.  601.  25  Atl.  697. 

So  one  who  said  that  he  was  somewhat  fa- 
miliar with  bookkeeping  and  handwriting  and 
the  making  and  alteration  of  instruments,  eras- 
ures, and  interlineations,  and  that  he  had  seen 
the  application  of  a  certain  preparation  made 
for  the  erasure  or  blotting  out  of  anythlns 
written,  was  not  qualified  as  an  expert  to  give 
his  opinion  whether  any  of  that  chemical  had 
been  used  in  the  alteration  of  the  note  in  ques- 
tion. Charles  T.  Hayden  Mill.  Co.  t.  Lewis 
(1891;  Ariz.)   32  Pac.  263. 

Witnesses,  one  of  whom  had  been  a  county 
auditor,  another  a  teacher  of  penmanship  for 
twenty-five  or  thirty  years,  others  attorneys,  all 
of  whom  stated  that  they  were  familiar  with  old 
papers  and  writings,  and  thought  that  they 
were  capable  of  giving  a  reliable  opinion  upon 
the  question,  were  held  to  be  competent  to  tes- 
tify as  to  whether  a  paper  purporting  to  be  thirty 
years  old  was  or  was  not  of  recent  origin,  and  it 
was  declared  that  it  was  not  necessary,  hi  order 
to  qualify  a  witness  to  testify  on  the  question, 
that  he  should  be  a  chemist  and  have  knowl- 
edge of  the  chemical  composition  of  hik.  Els- 
field  V.  Dill  (1887)  71  Iowa,  442,  32  N.  W. 
420. 

One  who  had  been  an  attorney  for  over 
twenty  years,  and  in  his  business  had  had  oc- 
casion to  examine  old  and  new  writings  and 
writings  alleged  not  to  be  genuine,  was  not 
demonstrated  to  be  qualified  as  an  expert  to 
express  his  opinion  whether,  Judging  from  the 
appearance  of  the  writing  and  the  ink,  the  in- 
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dorsements  upon  a  note  were  more  recent  than 
tbe  date  would  Indicate,  and  that  the  several 
Indorsements  were  written  with  the  same  pen 
and  ink.  To  judge  of  tbe  genuineness  of  hand- 
writing— that  is,  to  Judge  whether  it  was  writ- 
ten by  the  person  whose  handwriting  it  pur- 
ports to  be — is  one  thing;  to  determine  its 
age  from  its  appearance  is  quite  another.  Clark 
▼.  Bruce  (1877)  12  Hun,  271. 

Where  it  is  charged  that  signatures  purport- 
ing to  be  of  dilTerent  individuals  upon  an  In- 
strument are  fictitious,  It  is  not  necessary  that 
an  expert  called  to  prove  that  they  are  all  in  the 
same  handwriting  should  have  any  acquaintance 
with  the  handwriting  of  any  one  person  whose 
name  is  upon  the  instrument.  People  v.  Coombs 
(1899)  36  App.  Dlv.  284,  55  N.  Y.  Supp.  276. 

On  a  trial  for  forgery  of  bank  notes  the  fact 
that  expert  witnesses,  one  being  engaged  in 
handling  the  bank  notes  in  question  and  the 
other  the  teller,  were  unable,  by  reference  to 
the  signatures,  to  detect  the  forgery  on  account 
of  the  forgery  of  the  signatures  being  so  per- 
fect, was  no  reason  why  the  witnesses  should 
not  be  permitted  as  experts  to  give  their  opin- 
ions, from  other  indications,  as  to  the  genuine- 
ness of  the  notes.  Johnson  v.  State  (1860)  35 
Ala.  370. 

y.  Summary, 

If  a  witness  to  handwriting  has  had  sufficient 
means  of  acquiring  knowledge  of  a  handwriting 
to  testify  to  it  generally,  the  fact  that  the  time 
of  this  acquisition  and  the  time  when  the  writ- 
ing in  question  is  supposed  to  have  been  exe- 
cuted are  different,  does  not  make  the  wit- 
ness's evidence  incompetent,  as  appears  from 
Ratliitf  v.  Ratliff  (supra,  II.  a).  And  the 
opinion  of  a  witness  as  to  the  genuineness  of  a 
disputed  handwriting,  the  subject  of  transac- 
tions as  to  which  the  witness  would  be  incom- 
petent from  disability  or  privilege,  as  in  the 
case  of  transactions  between  attorney  and  cli- 
ent, or  between  one  party  to  an  action  and  a 
deceased  person  represented  by  the  other  party, 
— is  not  Itself  evidence  of  such  transactions, 
so  as  to  be  Incompetent  (supra,  II.  a).  Usual- 
ly, before  a  witness  to  handwriting  may  testi- 
fy it  must  appear  that  he  has  some  familiarity 
with  it,  acquired  in  one  of  the  recognized  ways, 
which  itself  must  be  shown ;  but  In  some  courts 
it  is  sufficient  to  admit  his  opinion  if  the  wit- 
ness swears  that  he  is  "* 'acquainted,"  or  "famil- 
iar," with  the  handwriting  in  question.  In  Il- 
linois, also,  if  a  deponent  is  willing  to  swear 
positively  to  the  identity  of  a  disputed  hand- 
wrltinpr,  and  is  familiar  with  the  hand- 
writing of  the  person  in  question,  it  Is 
prima  facie,  Immaterial  how  his  knowl- 
edge was  acquired.  But  when  a  witness 
is  not  cross-examined  on  the  point,  the  objection 
that  the  party  producing  him  did  not  show  the 
means  of  knowledge  does  not  avail.  Generally 
the  court  is  not  bound  to  allow  the  opposing 
party  to  cross-examine  the  witness  before  his 
opinion  is  given,  but  the  better  practice  is  to 
do  so  (supra,  II.  b).  Presumptions  as  to  knowl- 
edge of  an  individual's  handwriting,  from  the 
witness's  familiar  relation  with  him,  or  from 
accidental  circumstances  generally,  are  not  in- 
dulged (tupra,  II.  c). 

The  fact  that  the  witness  saw  the  person, 
whose  handwriting  is  questioned  write  once, 
and  then  only  his  name,  is  enough  to  qualify 
the  witness  as  to  knowledge  of  the  hand.  This 
Is  practically  an  inflexible  rule,  applying  even  to 
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a  case  where  the  unlettered  witness  had  seen 
neither  the  writing  nor  the  writer  for  sixty- 
three  years,  where  the  attention  of  the  wit- 
ness was  not  especially  called  to  the  character 
of  the  handwriting  at  the  time,  and  even  where 
the  witness  was  not  near  at  the  time,  and  did 
not  read  what  was  written, — all  these  matters 
affecting  the  weight,  and  not  the  competency,  of 
the  testimony ;  in  criminal  cases,  however,  a 
tendency  is  seen  to  limit  the  rule  by  widening 
the  discretion  of  the  court  (supra,  II.  d). 

When  correspondence  with  the  person  in  ques- 
tion is  suggested  as  a  means  of  knowledge,  it 
must  appear  that  that  person  has  recognized  as 
genuine  the  letters  to  the  witness  purporting 
to  come  from  him,  by  some  act, — the  act  of  the 
witness.  In  recognition  of  his  belief  of  their 
genuineness  Is  not  enough ;  but  the  long  con- 
tinuance of  the  correspondence  may  be  enough 
to  import  certainty  in  the  matter,  without  any 
specific  act  of  recognition  being  shown ;  and  the 
confidential  clerk  of  a  person  or  business  firm, 
with  whom  the  person  In  question  has  corre- 
sponded, may  be  a  good  witness  to  his  hand, 
if  his  duties  involve  the  handling  of  the  cor- 
respondence with  him  (supra,  II.  e). 

The  witness  may  have  obtained  his  knowl- 
edge of  the  handwriting  from  writings  other 
than  correspondence,  if  the  person  in  question 
has  expressly,  or  (sometimes)  impliedly  ad- 
mitted them  to  be  his ;  and  a  single  signature, 
expressly  admitted  to  be  genuine,  may  be  the 
source  of  sufficient  knowledge  to  testify ;  but  a 
mere  casual  inspection  of  such  admitted  writ- 
ings should  not  be  enough  to  allow  the  witness 
to  speak  as  to  the  disputed  one  (supra,  II.  f). 

Familiarity  with  semi-public  signatures,  such 
as  those  of  bank  presidents  upon  bank  notes,  and 
even  with  those  of  a  notary  public,  may  entitle 
the  witness  to  give  his  opinion  as  to  the  gen- 
uineness of  signatures  of  such  officials  (supra, 
II.  g). 

Other  circumstances,  not  easily  classified,  may 
afford  sufficient  opportunity  for  the  acquisition 
of  the  requisite  knowledge.  Thus  the  admin- 
istrator of  the  estate  of  a  deceased  person  is 
a  good  witness  to  his  hand;  a  bank  officer,  fa- 
miliar with  the  checks  of  a  depositor,  to  his; 
knowledge  of  family  papers,  long  treated  as  au- 
thentic, may  be  enough  to  give  familiarity ;  and, 
under  exceptional  circumstances,  authenticity 
may  be  sufficiently  indicated  by  the  act  of  third 
persons;  but  the  word  of  a  third  person  that 
the  writing  from  which  a  witness  seeks  to 
establish  familiarity  with  the  handwriting  in 
question  has  been  admitted  to  blm  to  be  gen- 
uine, by  the  person  supposed  to  have  written  it. 
Is  not  enough  (supra,  II.  h). 

The  fact  that  the  witness  has  seen  the  per- 
son in  question  write  only  part  of  his  name 
does  not  render  him  incompetent,  but  only  goes 
to  the  value  of  his  opinion  ;  so  the  ignorance 
or  extreme  youth  of  the  .witness  at  the  time  of 
the  acquisition  of  his  knowledge  is  important 
only  in  this  way  (supra,  II.  i). 

Knowledge  acquired  for  the  purpose  of  testi- 
fying to  the  handwriting  does  not  render  its 
possessor  a  good  witness ;  but  the  mere  fact 
that  the  witness  has  become  acquainted  with  the 
handwriting  in  question  since  the  controversy 
arose  does  not  render  his  evidence  Incompetent 
if  it  appears  that  the  handwriting  from  which 
he  derived  his  knowledge  was  not  executed  for 
the  purpose  of  manufacturing  evidence  for  the 
trial   (supra,  II.  J). 

The  "belief"  of  the  witness  is  sufficient,  and 
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all  that  can  be  expected,  as  to  the  genuineneaa 
of  disputed  handwriting;  and  any  expression 
which,  in  the  Judgment  of  the  court,  la  equiva- 
lent to  an  opinion  or  belief  is  sufficient  to  be  ad- 
mitted in  evidence;  so  the  statement  that  the 
disputed  writing  is  "like"  that  of  an  individual 
is  admissible   (supra,  II.  k). 

The  queston  as  to  what  is  sufficient  proof  of 
the  identity  of  the  person  In  question  with  the 
person  with  whose  handwriting  the  witness  is 
familiar  is  one  of  fact  as  to  which  it  Is  im- 
possible to  lay  down  a  general  rule;  and  is  .of 
most  importance  in  the  case  where  the  evi- 
dence elicited  goes  to  show  that  the  handwrit- 
ing in  question  Is  not  the  genuine  production  of 
the  person  whose  handwriting  the  witness 
knows  {supra,  II.  I). 

The  fact  that  a  witness  who  has  acquired  a 
knowledge  of  a  handwriting  has  resorted  to  a 
private  examination  of  genuine  writings  of  the 
same  person  and  compared  them  with  the  dis- 
puted one  before  the  trial  will  not  ordinarily 
render  him  incompetent;  but  if  he  admits  that 
his  opinion  is  founded  upon  this  comparison,  and 
not  upon  his  previous  knowledge  of  the  hand- 
writing, he  is  not  a  good  witness  (fupra^  II. 
m). 

The  proof  of  the  genuineness  of  writings  not 
produced  in  court  should  be  more  certain  than 
in  the  ordinary  case,  should  be  unequivocal  and 


I  positive,  and  limited  to  witnesses  who  hare 
seen  the  person  In  question  write,  or  who  are 
familiar  with  writings  distinctly  and  clearly  ac- 
knowledged by  him  ;  but  in  practice  the  proof  is 
not  held  up  to  this  standard  (supra,  II.  n). 

In  the  case  of  ancient  writings  (by  which  is 
meant  writings  more  than  thirty  years  old.  jet 
not  old  enough  to  prove  themselves),  on  the 
contrary,  the  rule  should  be,  and  is.  relaxed, 
owing  to  the  difficulty  or  impossibility  of  finding 
persons  familiar  with  the  handwriting  from  ser- 
ing  the  author  write,  or  from  contemporary  ao- 
thentlc  documents,  and  for  this  purpose  sncb 
papers  as  old  deeds  long  preserved  as  authen- 
tic and  as  muniments  of  title,  afford  a  witness 
sufficient  knowledge  to  swear  to  his  opinion  of 
the  handwriting  in  question   (supra.  III.). 

The  matter  of  the  competency  of  experts  Is 
one  In  which  the  trial  court  has  very  large 
discretion,  because  much  depends  upon  such 
circumstances  as  the  appearance  and  bearing  of 
the  witness  when  he'  is  offered,  as  to  which  a 
court  of  appeals  will  be  unable  to  Judge ;  and 
consequently  It  Is  difficult  to  lay  down  any  sat- 
isfactory test  as  to  the  expert's  necessary  qoal- 
iflcations  ;  but  ordinarily  bank  officers  and  clerks 
of  courts,  besides  those  who  make  a  business  of 
examining  questioned  documents  for  the  pur- 
pose of  testifying  in  regard  to  them,  are  compe- 
tent (supra,  IV.).  L.  B.  a 
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That  a  atorase  eompany  received  poa- 
•eaaion    of    a    tranlc    la    not    aliown 

by  evidence  that,  in  response  to  a  telephone 
message,  the  person  answering  the  call  for 
the  company's  number  claimed  that  he  repre- 
sented the  company,  and,  in  compliance  with 
a  request  communicated  to  him,  an  express- 
man called  at  the  designated  house  and  took 
away  the  trunk,  so  as  to  render  the  com- 
pany liable  for  its  loss. 

(November  10,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to  re- 
cover the  value  of  a  trunk  and  its  contents 
which  vrero  alleged  to  have  been  lost  by  de- 
fendant while  in  its    possession    aa    bailee. 
Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Metoalfe  ft  Jnrey^for  appellant: 
Even  admitting  that  the    telephone    was 
resorted  to  and  used  in  the  usual  and  ordi- 
nary manner^  it  cannot  be  presumed  there- 


NoTE. — As   to   evidence   of  conversations   by 
telephone,  see,  in  this  series,  Oskamp  v.  Gads- 
den, 17  L.  R.  A.  440,  and  note, 
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from  that  the  request  to  call  for  and  store 
the  trunk  was  received  by  the  defendant 
company,  or  any  of  its  representatives. 

There  is  no  proved  fact  in  the  ease  which 
would  raise  a  presumption  that  the  trunk 
was  ever  taken  into  the  possession  or  con- 
trol of  the  defendant  company  or  any  of  its 
representatives. 

A  presumption  can  only  be  based  upon  a 
fact  established  to  be  a  fact  by  competent 
proof,  as  contradistinguished  from  a  fact 
presumed  to  be  a  fact.  In  other  words,  a 
presumption  can  never  be  based  upon  an- 
other presumption. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  123G, 
and  notes ;  Lawson,  Presumptive  Ev.  Ist  ed. 
p.  669,  and  notes;  Rice,  Ev.  Ist  ed  pp.  53, 
769 ;  Manning  y.  John  Hancock  Mui.  L.  Ins. 
Co.  100  U.  S.  693,  25  L.  ed.  761;  United 
States  V.  Ross,  92  U.  S.  281,  23  L.  ed.  707; 
McAleer  v.  McMurray,  58  Pa.  126;  Phiia- 
delphia  City  Pass.  R.  Co.  v.  Henrioe,  92  Pa. 
431,  37  Am.  Rep.  699;  Douglass  v.  Mitchell, 
35  Pn.  440;  (Hick  v.  Kansas  City,  Ft.  S.  rf 
M.  R.  Co.  57  Mo.  App.  97 ;  Moore  v.  Missouri 
P.  R.  Co.  28  Mo.  App.  622;  Richmond  v. 
Aiken,  25  Vt.  324;  Hammond  v.  Smith,  17 
Vt.  231;  Pennington  v.  Yell,  11  Ark.  212, 
52  Am.  Dec.  2p2;  Danley  v.  Rector,  10  Ark. 
211,  50  Am.  Dec.  242;  Missouri  P.  R.  Co.  v. 
Porter,  73  Tex.  304,  11  S.  VV.  324;  Murrap 
V.  Peterson,  6  Wash.  418,  33  Pac.    969. 
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Messrs.  BaUinger,  Ronald^  A  Battle, 

for  respondent: 

It  was  no  duty  of  plaintiff  to  see  that  the 
defendant  company  made  the  proper  record 
of  its  business;  and  because  the  defendant 
company  failed  to  do  so,  it  should  not  be 
permitted  to  escape  liability  by  reason 
thereof. 

Conversations  conducted  through  the 
medium  of  a  telephone  do  not  differ  in  their 
cssentLil  characteristics  from  any  other 
verbal  communications;  their  admissibility 
and  effect  as  evidence  are,  therefore,  gov- 
erned by  the  same  legal  principles  which  ap- 
ply in  case  of  ordinary  oral  declarations. 

25  Am.  &  Eng.  £nc.  Law,  p.  885. 

Per  Curiam  t 

This  was  an  action  begxm  in  the  superior 
ooui't  of  King  county  by  respondent,  J.  W. 
YouTig,  for  tlie  recovery  of  the  value  of  a 
trunk  and  contents  alleged  to  have  been 
stored  in  the  month  of  August,  1808,  with 
appellant,  Seattle  Transfer  Company.  The 
answer  was  a  general  denial,  except  as  to 
the  incorporation  of  appellant,  the  char- 
acter of  its  business,  and  the  demand  for 
the  trunk.  The  cause  was  tried  to  a  jury 
in  the  superior  court,  a  verdict  was  ren- 
dered in  favor  of  respondent  against  ap- 
pellant for  $240,  and  judgment  was  entered 
on  the  verdict  for  that  amount  and  costs, 
from  which  it  appeals  to  this  court. 

At  the  trial,  after  respondent  rested,  ap- 
pellant moved  for  a  nonsuit,  which  was  de- 
nied. Appellant  thereupon  submitted  its 
evidence,  and  after  the  rendition  of  the 
verdict  moved  the  court  for  a  new  trial, 
which  was  overruled.  Appellant  excepted 
to  each  ruling  in  denying  its  request  for  a 
nonsuit  and  its  motion  for  a  new  trial.  The 
assignment  of  errors  presents  the  sole  ques- 
tion in  the  case.  Was  there  evidence  to  sup- 
port, the  verdict  of  the  jury  T  Under  the 
issues,  as  formulated  by  the  pleadings,  the 
burden  of  proof  was  cast  upon  respondent 
to  show  by  some  testimony  that  the  Seattle 
Transfer  Company  undertook  to  receive  and 
place  in  storage  for  a  consideration  in  one 
of  its  warehouses  at  the  city  of  Seattle  re- 
spondent's trunk  and  contents,  and  that,  in 
pursuance  of  such  agreement,  appellant  did 
receive  said  goods  for  that  purpose.  The 
evidence  bearing  on  these  propositions,  ad- 
duced at  the  trial  on  behalf  of  respondent 
and  appellant,  may  be  summarized  as  fol- 
lows: Respondent  and  one  Ramsay,  in 
February,  1898,  jointly  occupied  a  room  at 
the  Yesler  residence  in  Seattle.  Respon- 
dent, intending  to  go  to  Alaska,  placed 
certain  of  his  wearing  apparel  in  said  trunk, 
then  in  the  Yesler  residence,  in  the  custody 
63  L.  R.  A. 


of  Mr.  Ramsay,  to  remain  in  the  room  they 
were  jointly  occupying  until  Mr.  Ramsay 
should  desire  to  move  from  said  place,  in 
which  event  he  was  instructed  by  respon- 
dent to  store  the  trunk  with  appellant 
company;  that  some  time  during  the  month 
of  August,  1898,  Ramsay,  intending  to  re- 
move from  the  Yesler  residence,  attempted 
to  communicate  with  the  appellant  about 
the  storage  of  the  trimk  on  two  different 
occasions.  At  the  trial  the  circumstances 
regarding  such  communications  were  related 
by  Ramsay  in  his  direct  examination  in  the 
following  language:  "I  rang  up  the  Seattle 
Transfer  Company,  and  told  them  to  send 
up  and  get  Mr.  Young's  trunk  at  the  Yesler 
home,  whore  we  were  rooming,  and  take  it 
down,  and  put  it  in  storage  for  Mr.  Young; 
and  somehow  they  didn't  send  up  for  the 
trunk  that  day,  so  when  I  went  back  to  my 
room  that  night  I  found  the  trimk  hadn't 
been  sent  for;  so  the  following  day  I  tele- 
phoned again  to  the  Seattle  Transfer  Com- 
pany, and  told  them  I  would  like  for  them 
to  send  up  and  get  that  trunk  right  away; 
that  I  wanted  to  move,  and  would  like  for 
them  to  take  care  of  it;  and  they  said  they 
would  send  a  man  up  to  attend  to  it  that 
day,  so  when  I  went  back  home  that  evening 
I  found  the  trunk  had  been  called  for  and 
taken  away."  This  witness  also  testified 
in  this  connection,  in  response  to  questions 
propounded  by  respondent's  counsel,  in  the 
following  manner: 

Q.  You  don't  know,  of  course,  who  it  was 
at  the  other  end  of  the  line  that  you  were 
talking  to  ? 

A.  No,  I  do  not. 

Q.  How  did  you —  Just  explain  to  the 
jury  what  you  did,  now,  about  reaching  the 
omce  of  the  Seattle  Transfer  Company. 

A.  Well,  I  did  in  that  case  the  same  as  I 
would  do  in  any  other, — just  simply  looked 
up  the  number  in  the  directory,  and  rang 
up  and  inquired  if  that  was  the  Seattle 
Transfer  Company. 

Q.  What  reply  did  you  getT 

A.  They  replied  it  was.  So  then  I  re- 
quested them  to  send  up  and  get  the  trunk. 

Ramsay,  on  cross-examination,  testified 
that  he  telephoned  from  Newhalls's  store 
down  town  in  Seattle  each  time ;  that  he  did 
not  recognize  the  voice  of  the  person  ad- 
dressed at  either  time;  that  he  did  not 
recollect  the  number  of  the  telephone  he 
called  up,  and  did  not  know  who  took  the 
trunk  away  from  the  house.  Mrs.  Emma 
Gagle,  who  lived  at  the  Yesler  residence  at 
that  time,  testified:  "I  know  that  the 
trunk  was  taken  from  the  Yesler  residence. 
I  don't  know  the  party's  name  who  took  it. 
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but  T  do  know  it  was  an  expressman.  I 
don't  know  where  the  trunk  was  taken." 
No  chock  or  receipt  for  the  trunk  was  ever 
asked  for  or  received  by  Ramsay  or  Mrs. 
Gagle  from  the  appellant  or  expressman 
who.  removed  the  trunk.  Tlie  respondent 
at  that  time  was  in  Alaska.  In  the  spring 
of  the  year  1900  Young  wrote  Ramsay  from 
Alaska,  requesting  him  to  go  to  the  trans- 
fer company  and  get  his  trunk,  pay  the 
storage  charges,  and  send  it  to  him.  Ram- 
say, pursuant  to  such  request,  went  to  the 
ofQce  of  appellant,  and  after  diligent  search 
the  company  was  unable  to  find  any  trace  of 
the  trunk  or  its  contents,  either  by  con- 
sulting its  books  or  by  searching  through  its 
warehouse.  Respondent  testified  that  he 
left  Seattle  for  Alaska  in  February,  1898, 
corroborated  Mr.  Ramsay  with  regard  to 
leaving  the  trunk  and  contents  with  him, 
and  authorizing  him  to  store  same  with  ap- 
pellant; and  testified,  further,  that  he  never 
at  any  time  saw  the  tnmk  in  the  possession 
ot  the  transfer  company;  that  he  personally 
had  had  no  agreement  'ttrith  the  company 
concerning  the  tnmk,  but  had  left  the  mat- 
ter in  Ramsay's  hands;  that  on  his  return 
from  Alaska  he  went  to  the  office  of  appel- 
lant, and  had  a  conversation  concerning  the 
trunk  with  Mr.  Shaubut,  In  charge  of  the 
baggage  department  of  the  transfer  com- 
pany. Respondent  testified:  "We  went 
down  into  the  storage  room  to  see  if  witness 
could  pick  out  ^he  trunk,  and  were  unable 
to  find  it.  Mr.  Shaubut  claimed  that  the 
company  did  not  have  it."  The  date  of  this 
conversation  and  search  was  not  definitely 
fixed  by  Mr.  Young,  but  Mr.  Shaubut,  testi- 
fying on  behalf  of  appellant,  said  it  was 
about  one  year  prior  to  the  trial  of  the 
cause,  thereby  fixing  the  date  about  June  12, 
1901.  On  behalf  of  appellant,  the  testimony 
tended  to  show  that  no  record  was  ever 
made  with  reference  to  the  trunk;  that 
thorough  search  was  had,  and  no  trace  of  it 
or  its  contents  could  be  found;  that  the 
company  in  the  month  of  August,  1898,  did 
an  extensive  storage  and  transfer  business; 
that  mistakes  had  sometimes  occurred  in 
handling  merchandise;  that  the  three  wit- 
nesses examined  on  behalf  of  appellant,  who 
were  at  that  time  agents  and  officers  of  the 
transfer  company,  had  no  knowledge  or  rec- 
ollection of  the  communications  over  the 
telephone  alleged  to  have  been  made  by  Ram- 
say, witness  Shepard  testifying  that  in  the 
month  of  August,  1908,  he  was  clerk  in  the 
office  of  appellant  company,  that  it  was  his 
business  to  receive  orders  communicated 
over  the  telephone,  and  that  while  he  hap- 
pened to  be  out  of  the  office  attending  to 
the  company's  affairs  someone  else  might 
answer  calls  at  the  telephone. 
03  L.  R.  A. 


The  appellant  contends  that  the  evidence 
produced  at  the  trial  failed  to  show  that 
the  trunk  and  contents  in  question  ever 
came  into  the  possession  of  the  Seattle 
Transfer  Company  by  virtue  of  any  contract 
or  arrangement  made  or  had  with  respond- 
ent or  in  any  other  manner.  The  onti*  pro- 
bandi  was  upon  respondent  at  the  trial  as 
to  the  issues  tendered  by  him,  above  noted. 
The  jury,  having  rendered  a  verdict  in  re- 
spondent's favor,  must  necessarily  have 
found  that  the  trunk  and  contents  came  into 
appellant's  pitssession  by  virtue  of  some  con- 
tractual relation  entered  into  between  some 
agent  of  appellant  and  Mr.  Ramsay,  repre- 
senting the  respondent.  Verdicts  of  juries 
as  well  as  findings  of  courts,  in  determining 
questions  of  fact,  must  be  based  upon  testi- 
mony. Jieidhead  v.  Skagit  County  (Wash.) 
73  Pac.  1118.  Communications,  when  ma- 
terial to  the  issues,  through  the  medium  of 
the  telephone,  may  be  shown  in  the  same 
manner  and  with  like  effect  as  conversations 
had  between  individuals  face  to  face,  but  the 
identity  of  the  party  sought  to  be  charged 
with  a  liability  must  be  established  by  some 
testimony,  either  direct  or  circumstantial. 
It  is  not  always  necessary  that  the  voice  of 
the  party  answering,  or  of  either  party  for 
that  matter,  be  recognized  by  the  other  in 
such  conversations,  but  the  identity  of  the 
person  or  persons'  holding  the  conversation, 
in  order  to  fix  a  liability  upon  them  or  their 
principals,  must  in  some  manner  be  shown. 
To  hold  parties  responsible  for  answers 
made  by  unidentified  persons  in  response  to 
calls  at  the  telephone  from  their  offices  or 
places  of  business  concerning  their  affairs 
opens  the  door  for  fraud  and  imposition,  and 
establishes  a  dangerous  precedent,  which  is 
not  sanctioned  by  any  rule  of  law  or  princi- 
ple in  ethics  of  which  we  are  aware.  A 
party  relying  or  acting  upon  a  communica- 
tion of  that  character  takes  the  risk  of  es- 
tablishing the  identity  of  the  person  con- 
versing with  him  at  the  other  end  of  the 
line.  The  able  counsel  for  respondent  argue 
that  the  case  at  bal*  presents  the  question  as 
to  the  weight  of  evidence;  that,  the  jury 
having  found  in  respondent's  favor  on  these 
issues,  the  court  will  not  interfere. 

On  that  branch  of  the  case  relating  to 
communications  over  the  telephone  as  evi- 
dence our  attention  is  directed  to  volume  25, 
Am.  &  Eng.  Enc.  Law,  p.  885,  where  the  fol- 
lowing language  is  used:  "There  may  be 
cases,  however,  in  which  the  fact  that  the 
voice  is  not  recognizable,  and  that  neither 
party  can  be  absolutely  sure  of  the  identity 
of  the  person  conversing  with  him^  may 
necessitate  the  application  of  exceptional 
rules."    Several  cases  are  cited  in  the  feot- 


1908. 


Young  v.  Seattle  Transfeb  Co. 


991 


note  in  Biipport  of  this  proposition.  Wolfe 
V.  Missouri  P.  R,  Co,  97  Mo.  473,  3  L.  R.  A. 
539,  10  Am.  St.  Rep.  331,  11  S.  W.  49,  was 
an  action  brought  by  plaintiffs  (respond- 
ents) against  the  company  (appellant)  to 
recover  damages  for  breach  of  a  contract  for 
the  carriage  and  delivery  of  merchandise. 
At  page  477,  97  Mo.,  page  540,  3  L.  R.  A., 
page  333,  10  Am.  St.  Rep.,  and  page  50,  11 
S.  W.,  Barclay,  J.,  delivering  the  opinion  of 
the  court,  observes:  "In  the  progress  of 
the  trial  the  court  admitted  testimony  of  al- 
leged conversations  by  telephone  connected 
with  plaintiffs'  office,  though  the  witness  did 
not  identify  the  voice  he  heard  at  their  in- 
strument." The  opinion  states  subsequent- 
ly that  there  was  ample  testimony  to  sup- 
port the  finding  of  the  trial  court,  and  that 
its  instructions  were  correct.  Then  pro- 
ceeds to  remark:  "A  question  arose  inci- 
dentally at  the  trial  upon  the  admission  in 
evidence  of  a  conversation  held  through  the 
telephone  between  someone  at  the  instru- 
ment in  plaintiffs'  private  office  and  the 
witness."  It  is'  significant  that  the  subject- 
matter  of  the  conversation  is  not  discussed 
by  the  court.  The  language,  in  connection 
wit)i  facts  of  the  case  as  shown  by  the  de- 
cision, would  imply  that  the  alleged  com- 
munication was  not  very  material  to  the  is- 
sues. As  the  court  remarked  further  on: 
"The  ruling  here  announced  is  intended  to 
determine  merely  the  admissibility  of  such 
conversations  in  such  circumstances,  but  not 
the  effect  of  such  evidence  after  its  admis- 
sion." In  the  controversy  at  bar  appellant 
does  not  question  the  admissibility  of  Ram- 
say's alleged  conversations  over  the  tele- 
phone with  reference  to  the  trunk,  but  con- 
tends that  they  fail  to  connect  appellant 
with  the  transaction. 

The  case  of  Globe  Printing  Co.  v.  Stahl, 
23  Mo.  A  pp.  451,  bears  more  directly  on  the 
propositions  discussed  by  the  respective 
counsel  in  the  case  at  bar.  The  action  was 
brought  by  the  printing  company  (respond- 
ent) against  Stahl  (appellant)  for  the  pur- 
pose of  collecting  a  debt.  The  facts  appear 
in  the  opinion  of  the  court  at  page  452,  and 
are  thus  stated:  "The  sole  question  which 
arises  upon  the  record  is  whether  the  cpvai 
erred  in  admitting  evidence  of  a  conversa- 
tion had  through  a  telephone  between  the 
plaintiff's  bookkeeper  and  a  person,  who  an- 
swered to  the  defendant's  name.  The  book- 
keeper testified  that  he  called  up  by  tele- 
phone to  the  general  office  of  the  Bell  Tele- 
phone Company  for  defendant's  number,  and 
was,  by  the  central  office,  connected  there- 
with; that  the  list  of  the  telephone  com- 
pany showed  that  the  defendant  had  two 
telephones,  one  at  his  undertaking  establish- 
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ment  on  Franklin  avenue,  in  the  city  of  St. 
Louis,  and  another  at  his  livery  stable,  on 
Olive  street;  that  witness  was  not  certain 
which  number  he  called,  but  that  his  best 
recollection  was  that  it  was  the  Olive  street 
number;  that  there  was  an  answer  from  the 
defendant's  number  to  the  telephone  call; 
that  he  (the  witness)  did  not  know  whose 
voice  it  waa,  and  does  not  now  know;  that 
the  witness  did  not  know  the  defendant's 
voice,  and  did  not  know  the  defendant,  but 
that  he  asked,  through  the  telephone,  if  that 
was  Stahl  (the  defendant),  and  the  answer 
was,  'Yes.'  The  witness  was  then  asked  to 
give  the  conversation  then  had  through  the 
telephone  with  the  party  answering  the  call. 
In  response  to  this  question  the  witness  tes- 
tified, against  the  objection  of  the  defend- 
ant, that  he  asked  why  defendant  did  not 
pay  the  bill  for  which  this  suit  was  brought, 
and  that  the  party  answering  said,  *A11 
right;  I  will  attend  to  the  matter  about  the 
first  of  the  month.'  A  previous  witness  had 
testified  for  the  plaintiff  to  a  conversation 
through  the  telephone  in  a  similar  manner 
with  the  defendant,  whose  voice  the  former 
witness  identified."  The  court  ruled  that 
the  testimony  was  admissible.  In  that  case 
it  appeared  that  the  bookkeeper  of  respond- 
ent identified  Stahl  by  first  inquiring  if  it 
were  he  who  answered  the  call  at  the  tele- 
phone. Receiving  an  affirmative  response, 
he  talked  with  Stahl  about  the  debt  for 
which  suit  was  brought,  though  Stahl's 
voice  was  not  recognized.  Still  it  should  be 
borne  in  mind  that  the  alleged  conversation 
related  to  prior  dealings  had  between  the 
parties  to  the  litigation.  It  further  appears 
that  a  previous  witness  had  testified  to  a 
conversation  had  with  Stahl  over  the  tele- 
phone, who  recognized  the  voice.  The  court 
very  properly  held  that  the  testimony  was 
admissible.  While  it  appears  in  the  case  at 
bar  that  neither  respondent  nor  Mr.  Ramsay 
had  any  previous  dealings  with  the  appel- 
lant concerning  the  trunk  in  question,  Ram- 
say did  not  on  either  of  the  occasions  named 
make  any  (^ort  to  identify  the  party  or  par- 
ties. The  facts  in  the  other  cases  cited  by 
the  author  were  so  dissimilar  to  those  pre- 
sented in  this  controversy  we  deem  it  un- 
necessary to  comment  upon  them.  The  re- 
spondent offered  no  evidence  to  supply  "the 
missing  link"  in  that  regard.  The  jury  was 
permitted  to  guess,  and  base  its  findings 
thereon,  that  some  agent  or  employee  of  the 
appellant  answered  witness  Ramsay's  com- 
munications, or  at  least  one  of  them;  that 
in  pursuance  thereof  an  employee  of  the 
transfer  company,  who  was  unknown  and 
imidentified  by  the  testimony,  called  and  re- 
moved the  trimk  from  the  Yesler  residence. 
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Wash^tgton  Supreme  Court. 


Nov.. 


This  is  not  a  question  as  to  the  weight  of 
eyidcnce,  but  one  of  failure  of  proof  on  ma- 
terial issues  tendered  by  respondent  and  de- 
nied by  appellant.  A  verdict  based  on  such 
considerations  cannot  stand.  We  are  there- 
fore of  the  opinion  that  the  trial  court  erred 
in  denying  appellant's  motions  for  a  nonsuit 
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and  for  a  new  trial,  that  the  verdict  of  the 
jury  was  not  sustained  by  the  evidence,  that 
the  judgment  of  the  Superior  Court  should 
he  reversed,  and  the  case  remanded,  with  di- 
rections to  dismiss  the  action;  and  it  ii  so 
ordered. 


£:n>  OF  Cases  nr  Book  63. 


Viismi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


BHOWING  the  Changes,  Progress,  and  Deyelopment  of  the  Law  during  the  Third  Quar- 
ter of  the  Judicial  Tear  beginning  with  October  1,  1903,  Claasifled  as  Follows. 

I.  Public,  Official,  and  Statutobt  Mattbbs. 
11.  Contractual  and  Commsrcial  Relations, 
iii.  corporatiomb  and  bocietibb. 
IV.  DoMBSTio  Hblations. 
Y.  Torts;  Nbgliqbncb  ;  Injuries.^ 
VI.  Pbopebty  Rights  ;  Wills  ;  Annuities.  ' 
YII.  CiTiL  RBMEDiiis;  Rules  and  Principlbs. 
VUI.  Criminal  Law  and  Practiob. 

f 

'  L  Public,  Official,  and  Statutory  Mattbbs. 
As  to  Liability  of  Public  OfOicers,  see  infra,  V»  \ 


Eminent  domain. 

The  condemnation  of  private  property  for 
the  erection  of  public  mills  and  machinery 
generally,  without  anything  to  show  what 
is  meant  by  a  public  mill,  or  anything  to 
give  the  public  any  interest  in  a  mill  after 
it  is  erected,  is  held  to  be  beyond  the  power 
of   the  legislature.     (HI.)    582. 

That  a  particular  use  will  be  of  benefit  to 
the  public  is  held  not  to  be,  alone,  sufficient 
to  make  it  a  public  use,  within  the  meaning 
of  a  constitutional  provision  that  private 
property  shall  be  taken  only  for  public  use. 
(Waeh.)   820. 

A  corporation  organized  to  build  a  bridge 
is  held  to  be  entitled  to  exercise  the  powers 
possessed  by  such  corporations  in  a  foreign 
state  in  which  it  undertakes  to  do  business 
by  consent  of  such  state,  including  that  of 
acquiring  land  for  approaches  and  terminal 
facilities  by  an  exercise  of  the  power  of 
eminent  domain,  although  no  such  power  is 
expressly  conferr^  upon  it  by  its  charter. 
(Mo.)    301. 

Tacsea. 

The  sprinkling  of  streets  is  held  to  be  a 
public  purpose,  within  the  meaning  of  a 
constitutional  provision  that  taxes  shall 
be  levied  only  for  such  purposes.  (Ky.) 
655. 

The  obligation  of  a  contract  is  held  not 
to  be  impaired  by  the  taxation  of  a  special 
franchise  of  a  corporation.     (N.  Y.)  884. 

The  constitutional  requirements  of  equal- 
ity and  uniformity  of  taxation  are. held  not 
to  be  infringed  by  a  statute  permitting 
mortgage  indebtedness  to  the  extent  of  $700 
to  be  deducted  from  the  assessed  value  ot 
real  estate.     (Ind.)   116. 

The  exemption  of  honorably  discharged 
soldiers  of  the  Rebellion,  citizens  of  the 
state,  from  the  provisions  of  a  statute  re- 
quiring peddlers  to  pay  a  license  tax,  is  held 
to  be  a  denial  of  the  equal  protection  of  the 
laws.  (Vt.)  179. 
63  L.  R.  a. 


That  practically  the  whole  capital  of  a 
corporation  is  represented  by  patent  rights 
which  are  not  subject  to  taxation  is  held  not 
to  prevent  the  assessment  against  it  of  a 
franchise  tax  regulated  by  the  amount  of 
the  capital  which  is  employed  within  the 
state.     (N.  Y.)  87. 

Bankruptcy. 

Permitting  a  mortgagee  to  take  posses- 
sion of  mortgaged  chattels  after  the  mort- 
gagor has  become  insolvent,  under  an  un- 
recorded mortgage  which  had  been  in  exist- 
ence a  long  time,  is  held  to  be  an  act  of 
bankruptcy  under  the  act  of  Congress  of 
1898,  and  the  preference  thereby  secured  is 
held  to  be  defeated  by  the  institution  of 
bankruptcy  proceedings  within  four  months 
after  that  time.  (Mass.)  738. 
Ferries. 

The  state  of  Ohio  is  held  to  have  the  right 
to  establish  ferries  on  the  Ohio  side  of  tne 
Ohio  river,  and  to  fix  their  charges  for  fer^ 
riage  over  that  river  from  Ohio  to  West 
Virginia.  (W.  Va.)  877. 
Carriers. 

The  right  of  a  state  to  require  the  deliv- 
ery of  interstate  freight  by  one  carrier  to 
another  within  its  borders,  in  order  that  the 
freight  may  reach  a  particular  depot  with- 
in a  certain  municipality,  is  denied.  (C.  C. 
A.  6th  C.)  213. 

Tlie  mere  fact  that  a  train  is  run  by  a 
railroad  company  at  the  solicitation  of  a 
newspaper  publisher,  who  agrees  that  tlM 
daily  revenue  shall  amount  to  a  certain 
sum  in  consideration  that  he  have  the  ex- 
clusive right  to  use  it  for  the  transportation 
of  papers,  is  held  not  to  make  it  a  chartered 
train,  so  as  to  enable  the  carrier  to  exclude 
other  publishers  from  its  use,  where  it  is 
placed  on  the  regular  schedule  of  the  road, 
and  advertised  to  carry  persons  and  prop- 
erty generally  the  Same  as  other  trains. 
(Tenn.)  150. 
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RiSUMfi  OF  DICCTSTOK8. 
(FOBLIC,  OlTIClAI^  AM9    8TATUTOKX    BCATnttB.)* 


Dedication   of    hightcay. 

Acceptance  of  a  highway  dedicated  to  pub- 
lic use  is  held  to  be  effected  by  long-con- 
tinued user,  without  the  necessity  of  formal 
acts  of  acceptance  on  the  part  of  public 
authorities,  where  the  road  dedicated  is  a 
benefit  to  the  public.  (Ky.)  642. 
RaUroads. 

An  electric  railway  to  be  operated  be- 
tween two  cities  in  different  states,  and 
carry  passengers  and  freight,  is  held  to  be 
a  trunk  railway,  within  the  meaning  of  an 
exception  of  such  railways  from  a  constitu- 
tional provision  prohibiting  municipal  cor- 
porations from  granting  franchises,  except 
to  the  highest  bidder.  (Ky.)  637. 
Telephone  rates. 

The  right  of  a  municipality  having  stat- 
utory authority  to  regulate  the  use  of  its 
streets  for  telephone  wires  to  impose,  as  a 
condition  to  the  use  of  such  streets  by  a  tel- 
ephone company,  the  duty  to  furnish  service 
at  specified  rates,  is  sustained.  (Md.)  727. 
Medical  attendance   to  minore. 

The  constitutional  guaranty  of  religious 
freedom  is  held  not  to  be  violated  by  a  stat- 
ute requiring  the  furnishing  of  medical  at- 
tendance to  minors,  where  the  Constitution 
provides  that  liberty  of  conscience  shall  not 
justify  practices  inconsistent  with  the  safe- 
ty of  the  state.     (N.  Y.)  187. 

Free  employment  agency. 

A  statute  establishing  free  employment 
agencies  to  be  maintained  at  public  expense, 
which  forbids  those  in  charge  of  them  to  fur- 
nish help  to  persons  whose  employees  are  on 
a  strike,  or  to  permit  them  to  have  access 
to  the  names  of  applicants  for  service,  while 
expressly  entitling  other  employers  to  their 
services,  is  held  to  be  void.  (III.)  73. 
Saloone, 

A  statute  forbidding  keepers  of  saloons  to 
permit  women  to  enter  them  for  the  purpose 
of  being  supplied  with  liquor  is  held  to  be 
valid      (Colo.)   61. 

Schools, 

A  school  law  which  classifies  school  dis- 
tricts without  adhering,  either  to  the  com- 
mon-law classification  of  municipalities,  or 
to  any  method  of  classification  that  is  ger- 
mane to  the  purposes  of  the  enactment,  is 
held  to  be  unconstitutional,  as  being  a  local 
and  special  law  providing  for  the  manage- 
ment and  support  of  free  public  schools. 
(N.  J.  Err.  k  App.)   486. 

Voters  and  elections, 

A  member  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  is  held  not  to  be 
deprived  of  the  right  to  acquire  a  residence 
tliere  for  voting  purposes,  by  Kan.  0)nst. 
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art.  5,  S  3,  providing  that  for  voting  pur* 
poses  no  person,  w^hile  kept  at  an  almshouse 
or  asylum  at  public  expense,  shall,  by  re-^- 
son  of  his  presence,  be  deemed  to  have 
gained  a  residence.  (Kan.)  275. 
Liquor  license, 

A  license  to  sell  intoxicating  liquors  is 
held  to  confer  no  vested  right  upon  the  li- 
censee, and  to  be  revocable  before  the  expi- 
ration of  the  time  for  which  it  has  been 
granted,  by  act  of  the  legislature,  or  by  mu- 
nicipal officers  acting  under  statutory  au- 
thority, with  or  without  notice  to  the  li- 
censee.    (Nev.)   337. 

Qrdnt  of  tide  lands. 

The  legislature  is  held  to  have  the  right 
to  grant  to  the  board  of  park  commissionrs 
the  title  to  the  submerged  land  along  the 
shore  of  a  navigable  lake,  so  as  to  prevent 
the  owner  of  the  upland  from  constructing 
wharves  out  to  the  line  of  navigability  with- 
out their  consent.     (111.)  264. 

Municipal  corporations. 

See  also  tn/ra,  V. 

The  expense  of  erecting  and  operating 
plants  for  supplying  water  and  electric 
light  for  municipal  use  and  sale  to  persons 
residing  in  the  municipality  is  held  to  be  a 
necessary  one  within  the  meaning  of  a  con- 
stitutional provision  permitting  a  municipal 
corporation  to  incur  such  expenses  without 
submitting  the  proposition  to  its  voters. 
(N.  C.)  870. 

A  statute  providing  that,  whenever  per- 
sons desiring  to  remove  any  tract  of  land 
from  the  corporate  limits  of  the  city  sliall 
petition  for  such  removal,  it  shall  be  made, 
provided  that  after  published  notice  the 
district  court  shall  find  that  no  public  or 
private  right  will  be  injured  or  endangered, 
all  considerations  as  to  any  right  of  the  city 
or  its  creditors  to  look  to  the  property  for 
taxes  being  excluded,  is  held  to  be  uncon- 
stitutional, in  that  it  attempts  to  confer 
a  legislative  power  upon  such  petitioners. 
(Kan.)   630. 

Requiring  air-hrakes  on  street  oars. 

Before  a  municipal  ordinance  requiring 
the  equipment  of  street  cars  with  air-brakes 
will  be  declared  unconstitutional,  it  is  held 
that  it  should  be  made  clearly  to  appear 
that  there  is  no  necessity  for  a  more  ef- 
fective brake  than  those  in  use,  or  that  the 
air-brake  will  not  be  so.  (Mich.)  746. 
Cutting  weeds. 

Requiring  one  to  cut  weeds  on  his  prop- 
erty is  held  not  to  be  a  taking  of  the  prop- 
erty within  the  meaning  of  a  constitutional 
provision  that  private  property  shall  not  be 
taken  for  private  use,  or  for  public  use 
without  compensation.      (Mo.)    778. 


R^snMjft  OF 
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Attorneys*;  compensation. 
Failure  of  the  legislature  to  provide  com- 
pensation for  an  attorney  who  is  appointed 
by  the  court  to  conduct  disbarment  proceed- 
ings in  accordance  with  the  provisions  of 
the  statute  is  held  not  to  absolve  the  county 
from  liability  to  make  reasonable  compen- 
sation to  him  for  such  services.  (Iowa)  614. 
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Executor's  bond. 
That  a  legatee  is  also  an  executor  of  the 
testator's  estate  is  held  not  to  prevent  the 
enforcement  for  his  benefit  of  the  liability 
of  sureties  on  the  bond  for  the  default  of 
his  coexecutor,  when  the  bond  is  joint  and 
several  in  foroL     (R.  I.)  235. 


II.   Ck>NTBACTUAL     AND   GOHlOatCIAL  RELATIONS. 


Contracts;  validity. 

The  enforcement  of  a  contract  by  a  cus- 
tom shirt  maker,  upon  selling  the  good  will 
of  his  business,  not  to  be  connected  with 
such  business  again  within  the  state  for 
a  period  of  ten  years  in  competition  with 
the  purchasers,  is  held  not  to  be  contrary 
to  public  policy,  where  the  customers  had 
been  secured  by  soliciting  orders  in  all  parts 
of  the  state.     (Iowa)  608. 

A  contract  by  one  about  to  enter  another's 
employ  for  the  purpose  of  improving  ma- 
chinery used  in  the  latter's  business,  that 
the  employer  shall  have  the  benefit  of  all 
inventions  made  by  him  during  the  term  of 
the  employment,  and  that,  in  case  patents 
shall  not  be  applied  for,  the  employee  shall 
keep  the  information  forever  secret,  is  held 
not  to  be  unconscionable,  nor  against  pub- 
lic policy,  and  to  be  enforceable.  (CCA. 
1st  C)480. 

Carriers;  eeoemption  from  Uahility. 

See  also  infra,  V. 

The  right  of  a  carrier  to  refuse  to  receive 
one  who  has  been  adjudged  a  lunatic,  and 
who,  though  in  charge  of  attendants,  is 
loudly  cursing  and  using  obscene  language 
at  the  time  of  boarding  the  car,  is  upheld. 
(Ga.)  046. 

If  the  public  policy  of  the  state  forbids 
the  limitation  of  a  carrier's  liability  by  con- 
tract, it  is  held  that  the  courts  of  that 
state  will  not  enforce  a  contract  for  such 
limitation  as  to  property  negligently  in- 
jured within  the  state  while  being  shipped 
on  a  through  bill  of  lading  into  the  state 
from  another,  where  the  contract  was  made, 
and  where  it  is  valid.     (Pa.)  513. 

A  carrier  is  held  not  to  be  able  to  absolve 
itself  from  its  duty  to  furnish  safe  cars  by 
exacting  a  contract  requiring  the  shipper 
to  inspect  and  select  his  car,  where  the 
shipper  is  induced  to  take  the  risk  by  safe, 
but  false,  appearances,  while  the  carrier 
knows  that  the  car  selected  is  unsafe.  (Ind.) 
048. 

A  carrier  is  held  not  to  be  able  to  contract 
for  exemption  from  liability  for  injuries 
caused  by  delays  due  to  its  own  negligence. 
(N.  C)  827. 

Insurance. 

A  proviso  in  a  statute  dealing  with  insur- 
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anoe  policies  issued  in  the  state,  that  every 
policy  containing  reference  to  the  applica- 
tion must  have  a  correct  copy  thereof  at- 
tached to  it,  is.  held  to  have  no  bearing  on 
policies  issued  by  foreign  companies  in 
other  states,  although  they  were  upon  lives 
of  persons  domiciled  in  the  state  where  the 
statute  was  passed.     (Mass.)   833. 

The  insurer  is  held  not  to  be  entitled  to 
deduct  the  cost  of  carrying  the  policy  from 
the  premiums  to  be  returned,  in  case  of  re- 
pudiation by  an  infant  of  a  contract  of  in- 
surance upon  his  life,  since  the  contract  is 
not  binding  on  him.     (Mass.)   741. 

Death  caused  by  blood  poisoning  received 
through  a  slight  woimd  on  the  hand  is  held 
to  be  the  result  of  an  accidental  injury, 
within  the  meaning  of  an  accident  insurance 
policy.     (Iowa)  603. 

A  dilation  of  the  heart,  accompanied  by 
d^thly  paleness,  coldness  of  the  extremi- 
ties, and  a  cold  perspiration,  which  results 
in  death  in  a  few  weeks,  and  is  caused  by 
a  heavy  lift,  is  held  to  be  within  the  terms 
of  a  policy  insuring  sgainst  the  effect  of 
bodily  injury  "caused  solely  by  external, 
violent,  and  accidental  means."  (Wash.) 
425. 

An  attempt  to  board  a  train  of  cars  run- 
ning at  8  or  10  miles  an  hour,  by  a  young, 
strong,  and  active  man,  with  experience  as 
a  "traveling  man"  in  boarding  and  alight- 
ing from  moving  cars,  is  held  to  be  an  ex- 
posure to  "obvious  risk  of  injury,"  within 
the  meaning  of  an  accident  insurance  policy. 
(Ga.)  510. 

A  beneficiary  in  a  mutual  benefit  certifi- 
cate is  held  to  acquire  no  vested  interest  in 
either  the  certificate  or  the  money  to  be 
paid  under  it,  and  the  suicide  of  the  assured 
is  held  to  terminate  the  rights  of  the  bene- 
ficiary the  same  as  it  would  the  rights 
of  the  assured's  legal  representative.  (N. 
Y.)  347. 

A  mutual  benefit  society  is  held  to  be  es- 
topped to  take  advantage  of  a  clause  in  its 
certificate  relieving  it  from  liability  for 
death  by  suicide,  by  a  clause  that,  after 
the  Japse  of  a  certain  period,  the  only  con- 
ditions binding  on  the  member  are  the 
agreements  as  to  full  compliance  with  the 
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laws  and  rules  of  the  association  and  full 
payment  of  the  dues.      (111.)    452. 

Recovery  under  a  fire  insurance  policy  is 
held  not  to  be  prevented  by  a  conveyance  of 
the  property  in  violation  of  its  conditions, 
if,  prior  to  the  loss,  the  property  is  recon- 
veyed  to  the  insurer.  (Neb.)  334. 
Banks. 

Where  the  cashier  of  a  bank,  without  ac- 
tual authority  so  to  do,  undertakes  to  pay 
his  individual  debts  by  entering  the  amount 
thereof  as  a  credit  upon  the  passbook  of  his 
creditor,  who  keeps  an  account  with  the 
bank,  it  is  held  that  the  bank  may  recover 
of  his  creditor  the  amount  of  money  it  may 
put  out  upon  checks  drawn  upon  the  faith 
of  the  unauthorized  passbook  entries. 
(Kan.)   952. 

A  drawee  bank  which  pays  a  raised  check 
under  the  mistaken  belief  that  it  has  not 
been  altered  is  held  to  have  no  right  to  com- 
pel the  collecting  bank  to  refund  the  exces- 
sive amount  after  it  has^  in  good  faith  and 
without  notice  of  fraud,  turned  the  proceeds 
over  to  the  payee,  where  the  indorsement  of 
the  collecting  bank  is  restrictive,  and  the 
drawee  knows  that  it  holds  the  check  merely 
for  collection.     (Cal.)  245. 

Bills  and  notes, 

A  judgment  of  the  courts  of  a  state  where 
a  note  is  sent  for  collection,  holding  it 
barred  by  the  statute  of  limitations,  is  held 
not  to  bar  a  suit  upon  the  note  in  another 
state,  where  the  action  is  not  barred,  if,  by 
the  laws  of  the  state  where  the  judgment 
was  rendered,  the  cause  of  action  was  not 
extinguished  by  the  judgment,  which  oper- 
ates exclusively  upon  the  remedy.  (Ky.)  206. 
Sale;  implied  ivarranty. 

One  who  fills  an  order  for  a  particular 
brand  of  seed  by  supplying  the  kind  ordered 
is  held  not  impliedly  to  warrant  that  it  is 
reasonably  fit  for  the  purpose  to  which  it 
is  to  be  applied.  (Ky.)  647. 
Bonds. 

A  claimant  who  gives  a  levying  officer  a 
forthcoming  bond,  and  retains  possession  of 


the  property,  which  is  subsequently  seized 
and  sold  by  the  same  officer  under  a  lien  of 
superior  dignity,  is  held  not  to  be  liable 
on  the  bond  for  a  failure  to  produce  tbe 
property  at  the  time  and  place  of  sale,  the 
law  having  taken  the  property  from  his  pos- 
session. (Ga.)  450. 

Principal  and  agent. 

General  authority  of  an  agent  to  sell  a 
horse  is  held  not  to  be  destroyed  becau:*e  of 
the  unlawfulness  <5f  the  act  by  an  attempt 
to  exercise  it  on  Sunday,  so  as  to  entitle 
the  principal  to  repudiate  the  sale  if  con- 
summated, and  recover  possession  of  the 
animal.     (Md.)   724. 

Landlord  and  tenant. 

The  owner  of  property  is  held  to  be  under 
no  obligation  to  exercise  care  and  diligence 
to  discover  latent  defects  for  the  benett  of 
intending  lessees,  so  as  to  be  liable  for  in- 
juries to  their  property  by  reason  of  such 
defects  after  they  have  taken  possession 
under  the  lease.  (Ky.)  649. 
Partnership. 

An  agreement  between  one  having  a  con- 
tract to  grade  a  portion  of  a  railroad  and 
another  party,  by  the  terms  of  which  the 
latter  was  to  "put  in"  16  mules  and  harness 
against  the  former's  6  mules  nnd  his  serv- 
ices, and  to  receive  one  half  of  the  net  prof- 
its of  the  business,  is  held  to  constitute  s 
partnership  between  them  as  to  third  per- 
sons, although  they  agreed  that  the  second 
party  was  to  have  nothing  to  do  with  the 
work,  and  was  not  to  be  responsible  for  any 
debts.     (Ga.)   260. 

Mobster  and  servants 

See  also  infra,  V. 

A  custom  of  railroads  to  keep  a  record  of 
the  causes  of  the  discharge  of  employees, 
and  to  decline  to  employ  those  who  are  diis- 
charged  for  certain  causes,  is  held  to  make 
it  a  part  of  the  contract  of  employment  that 
no  false  entry  as  to  the  cause  of  such  dis- 
charge shall  be  made,  or  communicated,  if 
made,  to  any  other  railroad  company.  (Kv.) 
289. 


III.   COBPOBATIONS    AND    SOCIETIES. 


Money  earned  by  a  corporation  during  a 
stockholder's  lifetime,  but  not  distributed 
as  dividends  until  after  his  death,  is  held 
to  be  income,  and  to  go  to  a  life  tenant 
under  his  will,  and  not  to  a  remainderman, 
although  the  dividend  amounts  to  20  per 
cent  of  the  face  value  of  his  stock.  (HI.) 
587. 
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The  right  of  the  court,  in  the  exercise  of 
its  discretion,  to  refuse  a  charter  to  a  re- 
ligious society  which  is  organized  to  pro- 
mulgate, not  only  religious  views,  but  a 
method  of  treating  disease  by  prayer,  based 
upon  the  theory  that  it  has  no  actual  exist- 
ence, which  theory  is  opposed  to  the  gaieral 
policy  of  the  state,  is  sustained.    (Pa.)  411. 


R^suiii  OF  Dboisions. 
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IV.  Domestic  Relations. 


A  marriage  contract  procured  by  fraudu- 
lent representations  by  the  woman  that  dur- 
ing the  man's  absence  from  the  state  she 
had  given  birth  to  a  child  of  which  he  was 
the  father  and  which  she  purports  to  ex- 
hibit to  him,  no  such  child  ever  having  been 
bom,  is  held  to  be  properly  annulled  by  the 
court,  where  the  law  regards  marriage  as 
a  civil  contract,  and  the  statute  provides 
that  it  may  be  annulled  when  the  consent 


of  one  of  the  parties  is  procured  by  fraud. 
(N.  Y.)   02. 

The  right  of  the  legislature  to  forbid 
divorced  persons  to  marry  within  six  months 
of  the  date  of  the  decree,  and  to  require  the 
decree  to  recite  the  day  and  date  of  its  ren- 
dition, and  that  it  does  not  become  absolute 
and  take  effect  until  the  expiration  of  six 
months  from  such  date,  is  sustained.  (Kan.) 
050. 


V.  T6BTS;  Neguokitge;  IifJirfiiES. 


Injury  to  passenger. 
Injury  to  a  passenger  on  a  railroad  train 
by  a  missile  thrown  through  the  window  by 
fellow  passengers  who  had  just  alighted  is 
held  to  render  the  company  liable,  where  its 
servants  knew  that  the  passengers  causing 
the  injury  were  intoxicated,  and  had,  before 
leaving  the  train,  insulted  and  mistreated 
the  other  passengers,  and  had  threatened 
that  when  they  reached  their  station  they 
would  be  revenged  upon  their  fellow  pas- 
sengers because  the  latter  had  interfered 
with  their  boisterous  and  disorderly  con- 
duct.    (Kan.)   634. 

A  promise  by  a  conductor  to  assist  a  fe- 
male passenger,  who  is  partially  blind,  in 
alighting  from  the  train  at  her  destination, 
is  held  not  to  amount  to  an  undertaking  on 
the  part  of  the  conductor  to  enter  the  car 
in  which  the  passenger  is  riding,  assume 
charge  of  her  bundles,  and  escort  her  from 
her  seat  down  the  aisle  and  out  upon  the 
platform,  unless  the  passenger  is  so  help- 
less as  to  require  this  extraordinary  atten- 
tion, and  the  conductor  has  notice  that  such 
is  the  case.     (6a.)   68. 

Those  in  charge  of  a  railroad  train  are 
held  to  be  bound  to  warn  passengers  about 
to  alight  from  it  of  danger  of  possible  in- 
jury, where  an  altercation  has  taken  place 
between  the  railroad  employees  and  another 
passenger,  which  has  resulted  in  an  exhibi- 
tion of,  and  apparent  intention  to  use, 
deadly  weapons  after  the  latter  passenger 
has  left  the  train.     (N.  C.)  407. 

The  owner  of  an  electric  street  car, 
against  whom  suit  is  brought  by  a  passen- 
ger injured  by  the  burning  out  of  a  fuse, 
is  held  not  to  be  entitled  to  an  instruction 
that  the  doctrine  of  res  ipsa  loquitur  does 
not  apply,  where  the  evidence  might  justify 
a  finding  that  the  resulting  fiame  was  great- 
ly in  excess  of  what  would  have  resulted 
had  the  fuse  been  in  proper  condition,  and 
the  imperfect  condition  of  the  fuse  could 
have  been  discovered  by  the  use  of  reasonable 
care.     (Mass.)   285. 

A  passenger  on  a  street  car  is  held  not 
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to  be  guilty  of  contributory  negligence  in 
jumping  from  the  car  while  in  motion  to 
avoid  an  impending  collision,  if  he  acts  from 
a  well-grounded  fear  of  imminent  danger. 
(Pa.)  507. 

Injury  to  hicycUst  hy  street  ear, 

A  street  car  company  is  held  to  be  liable 
for  the  death  of  a  bicycle  rider  racing  in 
city  streets  in  violation  of  an  ordinance^ 
where  the  motorman,  knowing  that  he  is  in 
peril,  drives  his  car  forward  onto  the  nar- 
row path  by  which  the  rider  must  cross  the 
tracks,  when  he  might  have  stopped  the  car 
and  let  him  pass  in  safety,  while  the  rider, 
after  discovering  the  presence  of  the  car, 
does  all  he  can  to  avoid  a  collision,  but  is 
unsuccessful,  and  is  killed  by  colliding  with 
the  car.     (Cal.)   238. 

Ejection  of  drunken  passenger. 

A  conductor  who  ejected  from  a  train,  a 
short  distance  from  the  station,  within  the 
yard  limits,  and  near  dwelling  houses,  a 
man  who,  although  apparently  intoxicated, 
was  able  to  walk  and  carry  on  intelligent 
conversation,  is  held  not  to  be  guilty  of  neg- 
ligence, although  he  had  been  informed  at 
the  station  that  the  man  was  not  fit  to 
travel,  where  the  latter,  when  asked  for  his 
fare,  refused  to  pay  it  or  tell  his  destina- 
tion. (C.  C.  A.  6th  C.)  872. 
Injury  to  servant. 

The  Missouri  factory  act,  which  requires 
gearing  and  belting  to  be  guarded,  is  held 
not  to  abolish  the  defense  of  assumption  of 
risk.     (G.  C.  A.  8th  G.)   651. 

A  foreman  of  a  bridge  construction  gang 
is  held  not  to  represent  the  master  in  direct- 
ing, at  a  time  when  a  train  is  passing,  the 
raising  by  a  derrick,  so  constructed  as  to 
swing  toward  the  track,  of  a  stone  to  be 
placed  in  a  pier  of  a  railroad  bridge,  the 
effect  of  which  is  that  the  stone  swings 
against  the  train,  and  is  forced  against  an 
employee  to  his  injury.     (Ind.)  460. 

A  watchman  at  a  railroad  crossing,  who, 
in  attempting  to  rescue  a  woman  from  dan- 
ger from  a  caboose  which  was  negligently 
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kicked  over  the  crossing  without  warning, 
at  a  rate  of  about  8  miles  an  hour,  was 
struck  thereby  and  injured,  is  held  to  be 
entitled  to  recover  from  the  railroad  com- 
pany, although  the  contributory  negligence 
of  the  woman  may  have  added  to  his  peril. 
(Ohio)   504. 

Injury  hy  servant, 

A  servant  who  shoots  at  a  trespasser  as 
he  is  running  away  after  having  brok- 
en away  from  the  servant,  who  has 
arrested  him  and  is  taking  him  to  the 
town  calaboose,  is  held  to  act  within  the 
scope  of  his  employment,  so  as  to  render 
the  master  liable  for  an  injury  thereby  in- 
flicted, where  he  is  employed  as  night  watch- 
man with  authority  to  arrest  all  persons 
trespassing  upon  the  premises.  (Ga.)  257. 
Injury  to  servant  of  street  commissioner, 

A  street  commissioner  is  held  to  owe  to 
the  persons  employed  by  him  for  the  prose- 
cution of  public  work  the  duty  of  seeing 
that  appliances  furnished  by  him  for  their 
use  are  reasonably  safe  and  suitable  and  so 
maintained,  and  that  places  designated  by 
him  in  which  employees  are  to  work  are 
reasonably  safe.     (Me.)   223. 

Trustee's  liability  for  injury. 

A  trustee  is  held  not  to  be  liable  in  his 
official  capacity  for  an  injury  to  a  person 
who  was  struck,  while  walking  on  a  side- 
walk, by  chips  of  stone,  on  acooimt  of  the 
negligence  of  the  trustee's  servants,  who 
were  engaged  in  chiseling  stone  on  the  prem- 
ises of  which  he  held  the  legal  title  as  trus- 
tee.    (R.  I.)   227. 

Injury  to  trespasser  on  railroad. 
The  mere  occasional  passage  of  pedes- 
trians along  an  inclosed  railroad  track  with 
the  knowledge  of  the  railroad  company  is 
held  not  to  be  sufficient  to  convert  a  tres- 
passer into  a  licensee  or  to  change  the  de- 
gree of  care  due  him  by  the  railroad  com- 
pany.    (Ky.)   657. 

Injury  to  animals. 
A  deputy  sheep  inspector  who,  under  a 
proclamation  of  the  governor  that  certain 
sheep  shall  be  quarantined  and  dipped  for 
disinfection,  attempts  to  do  the  dipping,  is 
held  to  act  in  a  ministerial  capacity,  and 
to  be  liable  for  injuries  caused  by  negligent- 
ly dipping  the  sheep  in  an  improper  bath. 
(Mont.)  481. 

Injury  by  diseased  animals. 
The  infection  of  sound  hogs,  with  which 
diseased  hogs  are  innocently  placed  by  a 
remote  purchaser,  is  held  to  be  a  legal  con- 
sequence of  the  sale,  as  soiind,  of  animals 
sulTering  from  a  contagious  disease,  so  as 
to  render  the  seller  liable  for  the  resulting 
loss.  (Mich.)  743. 
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Dangerous   school   yard;   injury   to   puptL 

By  furnishing  a  lot  and  building  for  the 
use  of  a  school  district  within  its  limits,  a 
municipal  corporation  is  held  not  to  make 
itself  responsible  for  its  safe  condition,  and 
not  to  be  liable  for  injury  to  a  pupil  by 
reason  of  the  defective  condition  thereof. 
(Ky.)    652. 

Unlawful  arrest. 

A  municipal  corporation  is  held  not  to  be 
liable  in  damages  for  the  acts  of  its  offi- 
cers in  arresting  and  prosecuting  a  person 
in  the  attempt  to  enforce  a  void  ordinance 
enacted  under  apparent  authority  of  the 
l^slature.     (Wash.)   815. 

Frightening  horse. 

Persons  using  horses  on  the  highway  in 
close  proximity  to  a  gas  well,  and  who  see 
an  agent  of  the  owner  at  or  near  it,  are  held 
to  have  the  right  to  presume  that  he  will 
not  open  it  without  warning  or  first  looking 
for  travelers  on  the  road,  and  not  to  be 
guilty  of  contributory  n^ligence  in  failing 
to  turn  away  from  it,  or  to  give  warning  ol 
their  presence.     (W.  Va.)  896. 

Negligence  as  to  elevator. 

The  negligence  of  the  owner  of  a  building 
in  maintaining  an  elevator  well  the  door  of 
which  could  be  opened  from  the  outside,  and 
in  permitting  the  door,  which  would  bound 
back  from  1  to  10  inches  when  the  operator 
jammed  it,  to  be  often  left  open  to  that  ex- 
tent, is  held  not  to  be  the  proximate  cause 
of  an  injury  to  a  woman,  where,  as  she  was 
passing  along  a  hall  to  take  the  elevator,  a 
strange  boy  hurried  past,  pushed  the  sliding 
door  of  the  elevator  well,  which  was  open 
from  1  to  10  inches,  back  as  far  as  it  would 
go,  and  stepped  back,  whereupon,  supposing 
the  boy  was  the  elevator  operator,  she 
stepped  in,  and,  the  elevator  being  at  an 
upper  floor  in  charge  of  the  regular  oper- 
ator, fell  to  the  bottom  of  the  well;  since 
the  act  of  the  boy  constituted  an  independ- 
ent intervening  cause.  (C.  C.  A.  8th  C.) 
416. 

Lateral  support. 

A  lot  owner  is  held  to  be  unable  to  relieve 
himself  from  liability  for  injury  to  an  ad- 
joining building  through  the  negligent  ex- 
cavation of  his  own  lot,  by  letting  ^e  work 
to  fin  independent  contractor,  if,  by  reason 
of  the  depth  to  which  the  excavation  is  to 
be  carried,  it  might  reasonably  be  antici- 
pated that  injury  would  probably  occur 
from  the  prosecution  of  the  work  unless 
reasonable  care  was  exercised.   (N.  C.)  492. 

Lightning  conducted  by  electric  ujire. 

Providing  insulation  sufficient  to  with- 
stand lightning  which  may  strike  the  wirei 
is  held  not  to  be  within  the  obligation  of 
an  electric  lighting  company  in  carrying 
its  wires  into  a  building  for  the  lighting 
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(Propbbtt  Kiohts; 
of  which  it  has  contracted  to  furnish  elec- 
tricity.    (Ariz.)  219. 

A  telephone  company  which  negligently 
stretches  a  wire  over  the  roof  of  a  store 
porch  without  adequate  insulation  is  held 
to  owe  no  duty  to  a  passerby  who  takes 
refuge  under  the  roof  from  a  rainstorm,  and 
therefore  not  to  be  liable  for  his  death  in 
case  lightning  is  conducted  by  the  wire  to 
the  roof,  and  kills  him  in  reaching  the 
ground.     (Ky.)   469. 

Collision  on  higktoay. 

Failure  to  obey  the  statutory  requirement 
that  one  driving  on  a  highway  shall  turn  to 
the  right  of  the  middle  of  the  traveled  road 
upon  meeting  a  traveler  from  the  opposite 
direction,  while  not  negligence  per  ae,  is 
held  to  be  evidence  of  negligence  sufficient 
to  carry  the  'case  to  the  jury,  although 
there  was  ample  room  to  pass  without  do- 
ing so^  if,  by  reason  of  the  sudden  shying 
of  the  approaching  horse,  the  vehicles  are 
brought  into  collision,  which  would  not 
have  happened  had  the  statute  been  obeyed. 
(Me.)  668. 

EcDplosiona. 

The  owner  of  a  boiler  is  held  not  to  be 
liable  to  owners  of  adjoining  property  for 
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injuries  caused  by  its  explosion  through  the 
negligence  of  persons  selected  by  him  to  in- 
spect and  repair  it,  where  the  persons  se- 
lected to  do  the  work  are  competent,  and 
he  is  not  aware  of  the  n^ligence  in  the 
performance  of  the  duty.  (Pa.)  640. 
Boycott, 

A  boycott  by  a  combination  of  labor 
unions  against  firms  which  they  have  placed 
on  the  ''unfair"  list  because  of  their  em- 
ployment of  nonunion  men,  which  consists 
in  threatening  customers,  or  prospective 
customers,  that,  if  they  attempt  to  deal 
with  the  boycotted  firms,  the  union  will 
make  it  impossible  to  transact  business  with 
them  and  will  see  that  they  shall  be  un- 
able to  get  men  to  carry  on  their  work^  is 
held  to  be  properly  enjoined  as  an  unlaw- 
ful conspiracy.  (Minn.)  753. 
Strikes. 

Ordering  a  strike  on  a  building  which  has 
reached  a  stage  of  construction  where  work 
cannot  *be  stopped  without  disaster^  in  ac- 
cordance with  an  intent  to  pursue  such 
course  in  respect  to  all  buildings  upon 
which  nonunion  men  are  employed  for  the 
purpose  of  forcing  all  men  into  unions^  is 
held  to  be  unlawful.     (Pa.)  634. 


VI.  Pbopebtt  Bights;  Wills;  AirirumES. 


That  a  machine  may  be  used  for  gamb- 
ling is  held  not  to  destroy  the  property 
right  of  its  owner  in  it,  so  as  to  prevent 
his  recovering  damages  in  case  it  is  wrong- 
fully taken  out  of  his  possession,  where 
there  is  nothing  to  show  that  it  waS  ever 
used  for  that  purpose.  (Iowa)  467. 
Boundariee, 

Where  the  boundaries  of  fractional  lots 
appear  by  the  government  plat  to  abut  on 
a  body  of  water  which  in  fact  never  existed 
at  substantially  the  place  indicated  on  the 
plat,  it  is  held  that  the  supposed  meander 
line  will,  if  consistent  with  the  other  calls 
and  distances  indicated  on  the  plat,  mark 
the  limits  of  the  survey,  and  be  held  to  be 
the  boundary  line  of  the  land  it  delimits,  al- 
though as  a  general  rule  a  meander  line  is 
not  a  boundary  line.     (Minn.)   157. 

Dividing  bed  of  lake. 

In  dividing  between  riparian  owners  the 
bed  of  a  lake  which  has  become  dry,  and 
which  is  of  irregular  shape  and  originally 
<Kmtained  no  inlet  or  outlet,  it  is  held  that 
the  inequalities  caused  by  the  broken  shore 
line  should  be  equitably  adjusted  between 
the  contiguous  owners  by  disregarding  such 
irregularities,  or  by  treating  the  lake  as 
composed  of  separate  bodies  of  water,  ac- 
cording to  the  conditions.  (Minn.)  296. 
Fiwtures, 

The  annexation  of  chairs  and  stage  flx- 
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tures  to  a'  theater  by  the  owner  of  the  ma- 
jority of  the  stock  of  the  corporation  having 
title  to  the  building  in  order  to  make  possi- 
ble the  use  of  the  building  for  the  purpose 
for  which  it  was  erected,  without  any  agree- 
ment that  they  should  remain  his  personal 
property,  is  held  to  make  them  a  part  of 
the  building  so  as  to  pass  imder  an  execu- 
tion sale  thereof.  (CCA.  9th  C)  783. 
Willa. 

A  mistake  as  to  the  section  in  which  land 
is  located,  or  as  to  its  position  within  the 
section,  is  held  not  to  defeat  an  attempted 
devise  of  land,  where  testator  attempts  to 
dispose  of  all  his  land,  and  the  size  and 
characteristics  of  the  tract  are  accurately 
stated,  so  that  there  can  be  no  doubt  as  to 
what  land  is  referred  to.     (Ind.)   593. 

The  devise  of  a  remainder  at  the  death  of 
a  life  tenant,  to  be  divided  among  testator's 
heirs  $tt  law,  is  held  to  refer  to  heirs  living 
at  the  death  of  testator,  and  not  at  the 
death  of  the  life  tenant.     (Va.)  920. 

Evidence  that  subscribing  witnesses  to  a 
will,  who  are  out  of  the  jurisdiction,  and 
whose  signatures  have  been  duly  proved, 
have  made  statements  contradictory  of  the 
fact  contained  in  the  attestation  clause  of 
the  will,  and  are  of  bad  reputation  for  hon- 
esty and  integrity,  is  held  to  be  admissible 
for  the  purpose  of  impeaching  the  effect  of 
the  proof  of  their  signatures.     (Mont.)  319. 
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Annuities. 

An  annuity  created  by  will,  to  be  paid  to 
an  adult  during  the  lifetime  of  the  husband 
of  the  testatrix,  is  held  not  to  be  apportion- 
able  in  the  absence  of  anything  in  the  will 
to  indicate  such  an  intent.     (Miss.)   616. 

An  annuity,  even  when  given  to  a  widow 
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in  lieu  of  dower,  is  held  not  to  be  apportion- 
able,  so  that  her  death  pending  a  yearly 
period  will  terminate  all  claim  to  any  por- 
tion of  the  sum  that  would  have  become 
payable  at  the  temunation  of  that  period. 
(Conn.)   625. 


VII.  Civil  Remedies;  Rules  Ain>  PBnrciPLES. 


Appeal. 

A  judgment  of  a  state  court  is  held  not 
to  be  reviewable  in  the  Supreme  Court  of 
the  United  States  on  the  ground  that  it 
denied  a  riht,  title,  privilege,  or  immunity 
secured  by  the  Federal  Constitution,  where 
it  does  not  appear  on  the  face  of  the  record 
that  such  right,  title,  privilege,  or  immunity 
was  specially  set  up  or  claimed  in  the  state 
court.     (U.S.)  329. 

A  Federal  question  first  raised  in  a  peti- 
tion for  rehearing  in  the  highest  state  court 
is  held  to  be  raised  too  late  to  confer  juris- 
diction upon  the  Supreme  Court  of  the 
United  States,  where  such  petition  was 
denied  without  opinion.  (U.  S.)  33. 
Infunoiion. 

Persons  who,  through  confidential  rela- 
tions with  the  discoverer  of  a  medical  prep- 
aration, gain  possession  of  his  secret,  are 
held  to  be  properly  restrained  by  a  court  of 
equity  from  divulging  it,  so  as  to  make  use 
of  it  to  his  detriment,  although  the  prepa- 
ration was  not  patented,  since  the  owner 
has  a  property  right  in  his  discovery.  (Gra.) 
255. 

Persons  who  induce  another  to  disclose  a 
trade  secret,  knowing  of  his  contract  not  to 
disclose  it,  or  knowing  that  his  disclosure 
is  in  violation  of  the  confidence  reposed  in 
him,  are  held  to  be  properly  enjoined  from 
making  any  use  of  the  information  so  ob- 
tained, although  they  might  have  reached 
the  same  result  independently  by  their  own 
experiments  or  efforts.  (N.  J.  Err.  &  App.) 
344. 

Estoppel. 

A  railroad  company  which  induces  an  em- 
ployee to  refrain  from  bringing  sidt  for  in- 
juries by  promises  to  retain  him  on  the  pay 
roll,  pay  him  for  the  injuries,  and  giVe  him 
a  life  job,  which  promises  are  fulfilled  until 
after  the  statute  of  limitations  has  run, 
when  payment  for  the  injuries  is  refused, 
and  he  is  discharged,  is  held  to  be  estopped 
to  plead  the  statute  to  a  suit  or  the  in- 
juries.    (Ky.)   193. 

Quo  warranto. 

The  right  to  a  writ  of  quo  warranto  to 
prevent  a  railroad  company  from  making 
unlawful  charges  for  services  rendered  is 
denied  where  the  legislature  has  made  am- 
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pie   provision   for   the  regulation  of  such 
charges.     (Mo.)  761. 

Receivers. 

A  receivership  is  held  to  be  a  purely  an- 
cillary remedy,  and  not  to  be  maintainable 
in  a  proceeding  instituted  solely  for  that 
purpose.     (Neb.)   791. 

Equity. 

Equity  is  held  to  have  no  original  juris- 
diction at  the  suit  of  a  corporation  creditor 
to  coerce  the  payment  by  stockholders  of 
their  stock  subscriptions  and  to  compel 
them  to  the  payment  of  a  judgment  against 
the  corporation  after  return  of  no  property 
found.     (Ala.)   673. 

Limitation  of  actions. 

The  statute  of  limitations  is  held  to  be- 
gin to  run  at  once  on  a  stockholder's  sub- 
scription to  its  capital  stock  to  be  paid  at 
intervals  upon  the  call  of  the  board  of 
directors,  when  the  corporation  becomes  in- 
solvent and  suspends  active  business,  or 
when  it  closes  its  doors  and  ceases  all  its 
usual  and  ordinary  business  leaving  debts 
unpaid,  although  no  call  has  been  made  up- 
on the  stockholders.  (Kan.)  137. 
Evidence;  presumptions. 

In  an  action  upon  a  promissory  note, 
when  the  defendant  denies  its  execution,  it 
is  held  that  a  handwriting  expert  may  com- 
pare the  signature  to  the  note  with  4he  de- 
fendant's signature  to  pleas  signed,  sworn 
to,  and  filed  by  him,  and  express  his  opinion 
whether  the  same  person  made  the  signa- 
ture to  the  notes  and  pleas.     (W.  Va.)  937. 

When  other  writings  are  available  for 
comparison  with  a  disputed  writing  in  a 
slander  case,  it  is  held  that  there  should 
not  be  admitted  in  evidence  a  letter  confined 
to  the  political  issues  of  a  pending  presi- 
dential campaign,  the  effect  of  which  will 
tend  to  prejudice  defendant  with  such  mem- 
bers of  the  jury  as  do  not  share  the  views 
expressed.      (Md.)   427. 

Incapability  of  the  life  tenant  of  a  settle- 
ment in  trust  for  the  benefit  of  a  woman 
and  her  children  to  bear  children  is  held 
not  to  be  provable  by  expert  medical  testi- 
mony, for  the  purpose  of  enabling  the  settlor 
and  life  beneficiary  to  terminate  the  trust 
and  cut  off  the  children's  contingent  inter- 
esU.     (Md.)   145. 
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That  a  storage  company  received  pos- 
sesBion  of  a  trunk  is  held  not  to  be  shown 
bj  evidence  that,  in  response  to  a  telephone 
message,  the  person  answering  the  call  for 
the  company's  number  cUimed  that  he  ,rep- 
resented  the  company,  and,  in  compliance 
with  a  request  communicated  to  him,  an 
expressman  called  at  the  designated  house 
and  took  away  the  trunk,  so  as  to  render 
the  company  liable  for  its  loss.  (Wash.) 
988. 

Damages. 

The  measure  of  damages  where  the  negli- 
gent delay  of  a  telegraph  company  in  the 
delivery  of  a  message  results  in  the  loss  of 
a  sale  of  com  at  a  price  above  the  market 
value  at  the  time  and  place  it  would  have 
been  delivered  had  such  a  sale  been  made 
is  held  to  be  the  difference  in  value  between 
the  price  the  com  would  have  brought  had 
the  sale  been  made  and  the  market  value 
of  the  com  at  such  time  and  place  of  deliv- 
ery, although  it  was  finally  disposed  of 
at  a  higher  price.  (Neb.)  803. 
Suit  by  taxpayer. 

The  right  of  a  taxpayer  of  a  county  to 
bring  a  suit  in  his  own  name  on  behalf  of 
the  public  to  compel  restoration  to  the  treas- 
ury of  money  illegally  appropriated  as  fees 
by  a  county  officer  with  the  consent  of  the 
board  of  commissioners  is  sustained  where 
the  board  refuses  to  bring  the  action.  (Ind.) 
133. 

Admimstraior'a  cuxounting* 

A  brother  of  an  intestate,  who  is  not 
made  a  party  to  an  accounting  by  the  ad- 
ministrator, is  held  to  have  the  right  to 
treat  the  proceedings  in  which  the  accoimt- 
ing  was  had  as  void,  and  institute  new 
proceedings  to  compel  an  accounting,  with- 


DBcmoNSi  1001 

▲KD  PBACTZCB.) 

out  the  necessity  of  coming  in  under  the 
prior  one  by  motion  to  open  that  decree. 
(N.  Y.)  96. 

Witneasea, 

That  a  witness  called  to  prove  handwrit- 
ing was  not  acquainted  with  the  writing  of 
the  one  who  is  alleged  to  have  written  the 
signature  in  controversy  until  four  years 
after  its  date  is  held  not  to  be  sufficient  to 
make  him  incompetent  to  testify.  (N.  G.) 
963. 

The  right  to  interrogate  a  witness  as  to 
his  belief  in  a  Supreme  Being  who  would 
punish  him  for  false  swearing,  for  the  pur- 
pose of  affecting  his  credibility,  is  denied 
where  the  Constitution  provides  that  no  per- 
son shall  be  incompetent  to  be  a  witness  on 
account  of  his  religious  belief,  and  abrogates 
all  disqualification  from  civil  rights  be- 
cause of  such  belief.     (N.  Y.)   182. 

The  right  to  cross-examine  handwriting 
experts  in  order  to  prove  their  ability  is 
sustained,  and  it  is  held  to  be  error  to 
strike  out  an  admission  by  such  an  expert 
that  he  had  been  mistaken  as  to  signatures 
which  he  had  pronounced  genuine,  although 
the  trial  judge  might,  in  his  discretion,  have 
excluded  an  effort  to  secure  such  admission 
in  the  first  instance.   (N.  Y.)    163. 

One  who  is  entirely  ignorant  of  the  mean- 
ing of  the  ceremony  of  administering  an 
oath  is  held  not  to  be  a  competent  witness. 
(Kan.)   271. 

Writ  and  process, 

A  nonresident  attorney  at  law  is  held 
not  to  be  exempt  from  service  of  process 
when  coming  into  the  state  to  transact  busi- 
ness before  the  courts  in  the  interest  of  hia 
client.     (N.  C.)  499. 
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The  subsequent  marriage  of  the  defendant 
to  the  injured  female  is  held  not  to  be  a 
bar  to  a  prosecution  under  a  statute  pro- 
viding a  penalty  for  obtaining  illicit  connec- 
tion under  promise  of  marriage  with  any 
female  of  good  repute  under  twenty-one 
years  of  age.  (Kan.)  281. 
Homicide, 

A  killing  is  held  not  to  be  reduced  to 
manslaughter  where  a  person,  after  having 
been  knocked  down,  and  having  started  to 
leave  the  room,  turned  and  fired  back  to- 
ward the  spot  where  his  assailant  stood, 
but  which  had  been  vacated  by  him  and  was 
occupied  by  another,  if,  at  the  time  the  shot 
was  fired,  the  accused  recognized  that  the 
person  at  whom  he  aimed  was  not  his  as- 
sailant.    (Tex.  Crim.  App.)  660. 

That  a  statute  making  it  a  misdemeanor 
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to  employ  means  to  procure  the  miscarriage 
of  a  pregnant  woman  prescribes  the  penalty 
for  the  offense  is  held  not  to  take  such  act, 
when  it  results  in  death,  out  of  the  provi- 
sions of  the  statute  making  it  manslaughter 
to  kill  another  in  the  commission  of  some 
unlawful  act.     (Wash.)  902. 

Monopolies, 
A  combination  prohibited  by  the  act  of 
Congress  of  July  2,  1890,  is  held  to  be  con- 
stituted by  an  association  to  unite  all 
"acceptable  dealers"  engaged  in  certain  busi- 
ness in  a  certain  city  and  within  200  miles 
therefrom,  and  all  American  manufacturers 
of  their  supplies,  the  rules  of  which  exclude 
unacceptable  persons  from  membership,  and 
prohibit  their  purchasing  supplies  at  less 
than  list  prices,  which  are  more  than  double 
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what  members  of  the  association  pay.  (G. 
0.  A.  9th  C.)  58. 

Right  to  impartial  jury. 

The  constitutioBal  proyision  for  an  im- 
partial jury  is  held  to  be  violated  in  a 
prosecution  for  manslaughter  by  recklessly 
driving  over  a  traveler  on  the  highway,  by 
permitting  thereon  a  witness  who,  to  the 
knowledge  of  the  prosecuting  attorney, 
knew  that  accused  was  recklessly  driving 
on  the  highway  inmiediately  preceding  the 
commission  of  the  offense,  a  short  distance 
from  where  it  was  committed.  (Wash.) 
807. 

Suapenaion  of  sentence. 

Jurisdiction  to  impose  sentence  upon  one 
convicted  of  crime  is  held  to  be  lost  by 
permitting  him  to  go  at  large  upon  his  own 
recognizance  pending  a  motion  for  new 
trial,  and  taking  no  further  action  in  the 
ease  until  after  the  expiration  of  several 
terms  of  court.  (111.)  82. 
Bffidenoe. 

Evidence  of  the  oonduct  and  behavior  of 
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bloodhounds  after  being  set  upon  the  tnul 
of  a  fugitive  criminal  is  held  not  to  be  ad- 
missible for  the  purpose  of  proring  that 
the  scent  of  the  accused  and  the  scent  of 
the  person  who  perpetrated  the  crime  are 
identical.     (Neb.)   789. 

Evidence  that  accused  and  others  armed 
themselves  and  started  out  to  commit  bur- 
glary, and  that  th^  encountered  and  killed  a 
police  officer  near  the  scene  of  the  intended 
crime,  is  held  to  be  sufficient  to  sustam  a 
finding  of  deliberation  and  premeditation 
necessary  to  constitute  the  crime  of  murder 
in  the  first  degree,  although  there  was  also 
evidence  that  the  officer  was  the  first  to  fire. 
(N.  Y.)   353. 

That  papers  were  seized  in  violation  of 
the  constitutional  provision  protecting  one 
against  unreasonable  searches  and  seizures 
is  held  not  to  prevent  their  being  used  in 
evidence  against  the  person  from  whom 
taken  if  be  is  placed  on  trial  upon  a  crim- 
inal ehaige.     (N.  Y.)  406. 
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ance company  853 

d.  Law  of  place  of  performance  854 

e.  Law  of  place  where  insured  prop- 

erty is  situated  855 

f.  Law  of  place  where  loss  occurs      855 

g.  Construction    and    interpretation 

of  the  language  of  the  pol- 
icy 

1.  In  general  856 

2.  As  to  the  designation  of  ben- 

eficiaries 856 

h.  Assignment  of  policy  858 

1.  Right  of  insured  to  dispose  of 
proceeds ;  validity  of  change  of 
beneficiary  862 
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IIL  b. — continued. 

J.  Rights  of    creditors    In  proceeds 

k.  As  to  notice;  forfeiture;  com- 
mutation ;  extended  Insurance ; 
surrender   value 

1.  As  to  effect  of  misrepresentation 
in  the  application 

m.  As  to  valued  policy 

n.  Suicide 

o.  As  to  necessity  of  attaching  ap- 
plication, or  copy  thereof,  to 
policy 

p.  Transitory  character  of  action 

q.  As  to  damages  and  interest  m 


862 


S62 


864 
866 


867 
869 


r.  As  to  contractual  limitation 
s.  Miscellaneous 


86S 

866 


CoBtraets. 

Of  carriers ;  conflict  of  laws  as  to  -  51S 

CorporatloBS. 

Quo  warranto  against,  for  making  illegal 
charges  in  the  coarse  of  authorised 
business  761 

Descent  and  dlstrlbntlon. 

Remedy  of  distributee  as  to  accounting  of 
which  he  had  no  notice  and  on  which 
he  did  not  appear  95 

Dovrer. 
Equitable  remedy  to  subject  unassigned 
dower  to  Judgment  after  return  of  no 
property  found  697 

Daellnff. 

Homicide  In  the  commission  of  S77 

Eanlty. 
Equitable  remedy  to  subject  choses  In  ac- 
tion to  Judgment  after  return  of  no 
property  found: — 
I.  Sc<H>e  67S 

II.  General  principle  673 

III.  Enactment  of  statute  evidencing  the 

original  Jurisdiction  687 

IV.  Effect  of  statutory  enactment  to  ab- 

rogate the  original  rule  691 

y.  Statutory  remedy  less  adequate  693 

yi.  Existence  of  legal  remedy  694 

VII.  Effect   of  discharge  from   imprison- 
ment under  insolvent  law  694 
VIII.  Choses  in  action  within  meaning  of 
rule 

a.  Unassigned  dower  697 

b.  Debt  due  corporation  for  unpaid 

stock  698 

c  Debt   due   from   government  or 
municipality  701 

d.  Claim  of  damages  for  a  tort        703 

e.  Future     salary     or     earnings; 

earned  but  not  payable  704 

f.  Property  in  cuatodia  legit  704 
IX.  In  Federal  courts  705 

X.  Special  cases  705 

XI.  Conclusion  706 

BstoppeL 
To  plead  defense  of  limitations: — 
I.  Specific  agreement  to  waive  the  stat- 
ute 

a.  In  writing  193 

b.  Oral  195 
II.  Other  agreements  that  cause  delay    198 

III.  Request  for  delay  !X)l 

IV.  Representations  as  to  material  facts  202 
v.  Payments  2oa 

yi.  Actions  on  insurance  policies  204 

yil.  Actions  on  carriers*  contracts  206 

yill.  Summary  206 
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Evidence. 

Competency   of  handwriting   M   stand- 
ards for  comparison: —  427 

I.  Scope  of  note  428 

II.  SnflBciency  of   the  proof  of  genuine- 

ness 

a.  Generally  428 

b.  Opinion  of  genuineness  429 

c.  Statement  of  one  of  the  parties 

that  he  wrote  the  specimen  of- 
fered 431 

d.  Admission  of  gennlnensM  432 

e.  Correspondence  432 

f.  Questions  of  identity  433 

g.  Circumstantial  proof  433 
h.  Records  436 
i.  Incompetent  proof  436 
J.  Matters  of  procedure  436 
k.  Finality   of  the   decision  of  the 

trial  court  487 

III.  What  genuine  documents  are  compe- 

tent standards. 

a.  Copies 

1.  Letter-press  488 

2.  Photographic  438 

3.  Manufactured  439 

b.  Specimens  made  poai  litem  mo- 

tarn 

1.  Generally  440 

2.  Specimens  made  for  the  oc- 

casion 440 

c  Specimens  likely  to  prejudice  the 

Jury;  Gambrill  y.  Schooley  441 

d.  Age,  imperfection,  and  number  of 

the  standards  448 

IV.  Summary  443 
Competency  of  expert  witnesses  for  com- 
parison of  handwriting: — 

I.  Scope  of  note  937 

II.  Generally  938 

III.  Necessity  of  professional  knowledge  940 

IV.  Disclaimer  of  being  an  expert  941 
V.  Bank   officers  941 

VI.  Public  officers  942 

VII.  Bias  of  the  witness  943 

VIII.  Finality  of  the  decision  of  the  trial 

court  943 

IX.  Summary  944 

ESxeevtors  and  administrators. 
ReiMdy  of  distributee  as  to  accounting 
of  which  he  had  no  notice  and  on 
which  he  did  not  appear: —  96 

I.  Nature  of  proceeding  for  accounting, 

settlement,  and  distribution  96 

II.  By  appeal  from  the  Judgment  or  decree    97 

III.  By  proceeding  in  the  court  in  which 

decree  was  made 

a.  To   open   the   decree  98 

b.  By  new  action  or  proceeding         100 

IV.  By  proceeding  against  executor  or  ad- 

ministrator 101 

V.  By  proceeding  against  those  who  have 

received  fund  104 

Liability  of,  for  torts  or  negligence  of 
servants  227 

Handvrrltlngr* 

Examination  of  witnesses  to  handwrit- 
ing by  comparison  163 

Competency   of,   as  standards   for   com- 
parison 427' 

Competency  of  expert  witnesses  for  com- 
parison of  937 

Competency  of  witnesses  to  963 
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Honldde. 

Homicide  in  the  commission  of  an  un- 
lawful act: —  353 
I.  Scope  354 
II.  General  rules                                         -  354 

III.  Homicide  in  the  commission  of  fel- 

onies 

a.  General   and   common-law  rules  854 

b.  Statutory  provisions  as  to 

1.  Their  terms  generally  855 

2.  Their  construction  and  ef- 

fect on  common-law  rules 
generally  357 

e.  The  effect  of  the  felony 

1.  General  statement  as  to       858 

2.  The  prevailing  rule  858 

3.  Exceptions  860 
d.  The  act  of  killhig 

1.  With     reference    to    crimi- 

nality 861 

2.  With  reference  to  methods 

of  effecting  862 

6.  The  felony ;  nature  of 

1.  At  common  law  and  under 

general  statutes  863 

2.  Under  statutes  naming  par- 

ticular  felonies  865 

8.  Doctrine  that  rule  is  con- 
fined to  independent  f^ 
onies  867 

1  Necessary  relationship  betwem 
felony  and  killing 

1.  What  sufficient  generally       868 

2.  Distinction   between   prepsr 

ration  and  attempt  871 

g.  Killing  in  the  perpetration  of 
acts  naturally  tending  to 
destroy  life 

1.  Scope;  general  rules  372 

2.  Grossly    improper    use    of 

fire-arms  873 

8.  Assaults  875 

4.  Dueling  877 

5.  Derailing  railway  train  878 

IV.  Homicide  in  the  commission  of  un- 

lawful acts  not  felonies 

a.  General   and   common-law   rules  379 

b.  Statutory  provisions  as   to  380 
c  The  preliminary  unlawful  act 

1.  Its  nature;  what  is  unlaw- 

ful generally  381 

2.  Bule  that  it  must  not  be  an 

ingredient   of   the   killing  382 
8.  In  particular  cases 

(a)  Games,     s];>orts,     and 

athletic      perform- 
ances 383 

(b)  Mutual   combat  384 

(c)  Other     miscellaneous 

matters  385 

d.  What  constitutes  killing  in 
commission  of  unlawful 
act 

1.  Generally  386 

2.  Improper  use  of  dangerous 

weapons 

(a)  Drawing  contrary  to 

law  387 

(b)  Negligently  and  care- 

lessly  handling         389 
8.  Assaults  391 

V.  Abandonment  of   unlawful   design       392 

VI.  Homicide   In   resisting    arrest  392 
VII.  Homicide   In   carrying  out  unlawful 

conspiracy  392 

Vin.  Homicide  by  act  aimed  at  another      892 
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Homicide. — continued. 

IX.  Negligent  homicide  892 
X.  Homicide  in  attempting  or  commit- 
ting abortion  392 

XI.  Homicide  by   excesslye   or   Improper 

chastisement  393 

XII.  The  Indictment 

a.  Application  of  general   mles       393 

b.  In  case  of  killing  in  the  com- 

mission of  a  felony  393 

c  In  case  of  killing  in  the  com- 
mission of  an  unlawful  act, 
not  a   felony  896 

XIII.  Evidence 

a.  Application  of  general  rules  397 

b.  Admissibility  generally  897 
c  Effect  of  rule  against  proof  of 

other  crimes  398 

d.  Sufficiency  398 

Ziy.  Instructions 

a.  Application  of  general  rules  401 

b.  As  to  killing    In    the    commis- 

sion of  a  felony  401 

c  As  to  Involuntary  manslaughter  402 
XV.  The  conviction  or  acquittal 

a.  Power  to  convict  of  a  lower  de- 
gree 404 

b.  Effect  of,  as  a  bar  405 

XYI.  Conclusion  405 

By  unlawful  act  aimed  at  another  than 
the  one  killed  :— 

I.  The  general  rule  860 

II.  When  murder  In  the  first  degree  662 

III.  When  murder  in  the  second  or  a  low- 

er degree  663 

IV.  When  manslaughter  '  666 
v.  When  Justifiable  or  excusabla                   667 

VI.  Summary  668 

In  the  commission  of,  or  attempt  to  eom- 
mit,  an  abortion  :— 
I.  Scope  902* 

II.  General  and  common-law  rules  as  to  902 

III.  Theories  as   to   ground  of  criminal 

liability 

a.  That  it  is  killing  in  commission 

of  unlawful  act  908 

b.  That  it  is  killing  in  an  act  in- 

volving serious  bodily  harm        904 

IV.  Grade  or  degree  of  the  crime 

a.  At  common  law  905 

b.  Under  general  statutes  as  to  de- 

gree of  homicide 

1.  When  act  Is  dangerous  to 

life  905 

2.  When   not  likely   to   cause 

death  905 

c  Under    special    statutes    as     to 

abortion  906 

V.  Application  of  rules  to  the  killing  of 

the  unborn  child  908 

VI.  Justification  or  excuse 

a.  Consent  of  woman  909 

b.  The  abortionist  as  an  accessory 

before  the  fact  909 

c.  That  act  was  necessary  to  life 

or  health  910 

VII.  The  indictment 

a.  At  common  law  and  under  gen- 

eral statutes  911 

b.  Under  special  statutes  912 
VIII.  Evidence 

a.  Admissibility  generally  914 

b.  Dying  declarations  916 

c.  Sufficiency  918 
IX.  The  trial  and  determination                   919 

X.  Conclusion  920 
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Conflict  of  laws  as  to  contracts  of  83S 

Interest. 
Allowance  of,  on  amount  due  for  arrear- 
ages of  annuity  629 
Jury. 

Personal  knowledge  of  facts  to  be  proved 
as  affecting  competency  of  Juror  807 

Limitation  of  nctlona. 

Estoppel  to  plead  defense  of  198 

Master  nnd  servant. 
Blacklisting   employees: — 
I.     Introductory  289 

II.  Right    of   employers    to   combine    for 

blacklisting  purposes  290 

III.  Right   of   corporation    to    circulate   a 

blacklist  among  its  own  agents  or 
employees  292 

IV.  Effect  of  malice  293 
V.  Legislation                                                    294 

VI.  Summary  295 

Money  In  eonrt. 

Equitable  remedy  to  subject  to  Judgment 
after  return  of  no  property  found  673 

Negrllffe^ee. 

Liability  of  trustee  for  negligence  of 
servants.  227 

<|no  warranto. 
Against  corporations  for  making  illegal 
charges  in  the  course  of  authorised 
business : — 
I.  Scope  761 

II.  When  al*owed  761 

III.  Effect  of  existence  of  other  adequate 

remedy  762 

IV.  Extent  of  Judgment  rendered  764 
V.  Conclusions                                                 764 

Receiver*. 

Liability  of,  for  torts  or  negligence  of 
servants  228 

Torts. 

liiabllity  of  trustee  for  torts  of  servants    227 
Trial. 

Personal  knowledge  of  facts  to  be  proved 
as  affecting  competency  of  Juror: — 
I.  Early  law  as  to  knowledge  of  Jurors      807 
II.  What  knowledge  will  disqualify 

a.  In  general  808 

b.  Knowledge  indicating  bias  810 
III.  Summary  812 
Trnsta. 

Liability  of  trustee  for  torts  or  negli- 
gence of  servants:-^ 
I.  In  general  227 

II.  Receivers 

a.  In  general  228 

b.  Personal  liability  229 

c.  Official  liability  230 

d.  Liability     as     common     carriers 

when  operating  railroads      231 

1.  Henderson  v.  Walker  233 

2.  Turner  v.  Cross  233 
6.  Liability  as  public  officers  234 
f.  The  exception  to  the  rule  made 

by  statute  In  Indiana  234 

III.  Conclusions  285 

Wagrea. 

Equitable  remedy  to  subject  future  earn- 
ings to  Judgment  after  return  of  no 
property  found  678 

'waters. 

Right  of  sUte  to  grant  tide  land  so  as 
to  destroy  wharfage  right  of  shore 
owner  264 
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IBVltnessea. 

Competency    of   witnesses   to   handwrit- 
ing :—  963 
I.  Scope  of  note  964 
II.  Nonexpert  witnesses 

a.  Generally  964 

b.  What  Is  prima  facie  a  sufficient 

foundation   for  the  opinion   of 
the  witness  966 

e.  Presumptions  as  to  knowledge         968 

d.  Knowledge   from    seeing    the   In- 

diyidual  write  968 

e.  Knowledge  from  correspondence     971 

f.  Knowledge     from     acknowledged 

writings  973 

g.  Knowledge    from     official    signa- 

tures 974 

h.  Knowledge  otherwise  acquired        975 
1.  Knowledge  otherwise  limited  977 

J.  Knowledge    acquired    post    litem 

motam  978 

k.  Ijncertainty  of  opinion  979 

1.  Identity  of  the  writer  981 

m.  Competency   as   affected   by   pre- 
vious comparison  982 
n.  Knowledge   necessary   for    proof 

of  writings  not  in  court  983 
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Wi  tnesses,— continued. 

III.  Witnesses  to  ancient  writings  084 

IV.  Expert  witnesses  985 
V.  Summary  987 

Examination  of  witnesses  to  handwriting 

by  comparison ; — 
I.  Scope  of  note  163 

II.  Direct  examination 

tu  Of   ordinary,   or   nonexpert,   wit- 
nesses 

1.  Generally  163 

2.  Refreshing    the    recollection 

of  the  witness  164 

b.  Of  expert  witnesses 

1.  Generally  166 

2.  As  to  grounds  and  reasons      166 

III.  Cross-examination 

a.  Generally 

1.  Of  nonexpert  witnesses  168 

2.  Of  expert  witnesses  170 

b.  Submission     of     unproved     and 

spurious  waitings 

1.  To  nonexpert  witnesses  171 

2.  To  expert  witnesses  176 

IV.  Summary  178 


GENERAI.  INDEX 


TO 


OPINIONS,  NOTES  AND  BRTEFa 


(84parmto  ladaz  to  NotM  PneedM  this.) 


ABORTIOV. 

Notes  aitd  Bsisrs. 

Homioide  in  oommission  of,  or  attempt  to 
eommit.  902 


Acci]>Eirr  nrsuRAiroE. 

See  Insusance. 

ACOOUKTIHO. 

See  ExEouTOBS  aitd  Admbiistsatobs, 
1-4. 

ACTION  OB  SUIT. 

1.  The  novelty  of  a  complaint  it  no  objec- 
tion to  the  action  if  it  is  made  to  appear 
that  an  injury  has  been  inflicted  of  which 
the  law  is  cognizable.  Hundley  t.  Louis- 
ville A  N.  R.  Co.  (Ky.)  289 

Joinder  of  partiea. 

2.  Subscribers  to  the  capital  stock  of  a 
corporation  may  be  joined  in  a  suit  to  sub- 
ject unpaid  subscriptions  to  the  claims  of 
creditors,  although  their  interests  and  obli- 
gations as  among  themselves  are  entirely  in- 
dependent and  distinct.  Hall  v.  Henderson 
(Ala.)  673 

3.  A  shipper  upon  whose  solicitation  a 
train  was  established  for  the  accommodation 
of  his  business  is  not  a  necessary  party  to  a 
suit  by  a  rival  to  compel  the  railroad  com-< 
pany  to  furnish  him  with  equal  facilities 
upon  it.  Memphis  News  Piib.  Co.  v.  South- 
em  R.  Co.  (Tenn.)  160 

4.  A  bill  by  several  patrons  of  a  telephone 
company  having  distinct  and  separate  con- 
tracts for  service,  to  enforce  the  company's 
duty  under  a  municipal  ordinance  as  to 
rates  for  service,  will  not  be  dismissed  for 
multifariousness,  although  the  facts  alleged 
in  connection  with  the  various  contracts  are 
somewhat  variant,  where  there  is  a  common 
interest  in  enforcing  the  duty,  and  no  diffi- 
culty or  embarrassment  will  be  created  in 
decreeing  the  relief  which  the  bill  seeks. 
Chas.  Simon's  Sons  Co.  v.  Maryland  Teleph. 
k  Teleg.  Co.  (Md.)  727 
63L.B.  A.  64 


6.  A  nonresident  owner  of  property  at- 
tached within  the  state  waives  his  objection 
to  the  jurisdiction  of  the  court  by  entering 
his  appearance  and  pleading  to  the  merits. 
Brand  v.  Brand  (Ky.)  206 

Notes  aitd  Bbxets. 

Action;  right  of  citizen  to  maintain,  to 
enforce  contract  by  municipality  made  for 
benefit  of  public.  728 

ACT  OF  BANKRUPTOT. 

See  Bankbuptct,  1. 

ADMINI8TBATION« 

See  ExBOUTOBS  and  Admxnistbatoes. 

ADVEB8E  POSSESSION. 

The  presumption  that  public  use  of  a 
passway  through  unindosed  woodland  is  by 
permission  of  the  owner,  and  not  adverse  to 
his  title,  is  not  oondusive.  Biley  v.  Bu- 
chanan (Ky.)  04S 

AOENCT. 

See  Pbincifal  ai?d  Aqent. 

AMENDMENT. 

Of  Execution,  see  Execxttioit,  1« 
Of  Pleading,  see  Pleadinq,  12,  13. 

ANIMAIiS. 

N^ligence  of  Sheep  Inspector  in  Dip- 
ping Sheep  for  Disinfection,  see  Of- 
ficers, 1. 

1.  Liability  of  one  who  knowingly  sells 
animals  infected  with  an  infectious  disease, 
for  the  death  of  sound  animals  belonging  to 
a  subsequent  purchaser,  which  contract  the 
disease  from  them,  is  not  destroyed  by  the 
intervention  of  an  intermediate  owner  of 
the  animals,  where  the  latter  did  not  know 
of  the  disorder,  and  was,  therefore,  not  a 
wrongdoer.     Skinn  v.  Reutter  (Mich.)     743 

?.  One  selling  hogs  known  to  be  infected 
with    a    dangerous    and   infectious    disease 
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tiommits  a  nrrong  imminently  dangerous  to 
human  life,  within  the  rule  that  one  guilty 
of  such  an  act  may  be  liable  for  injury  to 
life  or  property  thereby  caused,  even  to  per- 
sons not  immediately  connected  with  the 
transaction.  Id. 

Notes  and  Beiefs. 

Animals;  liability  for  permitting  tres- 
pass of  diseased  cattle  upon  lands  of  an- 
other; duty  to  j>reyent  diseased  animals 
from  coming  in  contact  with  other  animals; 
sale  of  diseased  animals  with  knowledge  of 
their  condition;  liability  for  damages  re- 
sulting from  spread  of  disease;  effect  of  in- 
tervention of  independent  owner  between 
original  vendor  and  person  whose  animals 
are   affected;    proximate   cause  of   injury. 

744 
AKNTTITIBS. 

1.  An  annuity  is  not  apportionable,  even 
when  given  to  a  widow  in  lieu  of  dower;  so 
that  her  death  pending  a  yearly  period  will 
terminate  all  claim  to  any  portion  of  the 
sum  which  would  have  become  payable  at 
the  termination  of  that  period.  Mower  v. 
Sanford  (Conn.)  625 

2.  An  annuity  out  of  the  yearly  income  of 
a  farm  is  payable  at  the  end  of  the  year. 
Henry  v.  Henderson  (Miss.)  616 

3.  An  annuity  created  by  will,  to  be  paid 
to  an  adult  during  the  lifetime  of  the  hus- 
band of  the  testatrix,  is  not  apportionable 
in  the  absence  of  anything  in  the  will  to  in- 
dicate such  an  intent;  and,  in  case  the  hus- 
band dies  before  the  first  payment  becomes 
due,  the  annuitant  will  receive  nothing.    Id. 

4.  An  annuity  to  take  effect  from  and 
after  the  death  of  the  donor  is  payable,  not 
in  advance,  but  at  the  termination  of  the 
yearly  periods  commencing  with  his  death. 
Mower  v.  Sanford  (Conn.)  625 

NOIES  AND  BEIEF8. 

Annuities;  apportionment  of.  625 

Apportionment  of  annuities  in  absence  of 
statute: — (I.)  General  rule;  (II.)  excep- 
tions: (a)  annuity  created  for  mainte- 
nance; (b)  consideration  passing  from  an- 
nuitant: (1)  in  lieu  of  dower;  (2)  other 
consideration;  (III.)  special  instances; 
(IV.)  interest;  (V.)  conclusion.  616 

ANSWER. 

See  Pleading,  7-9. 

ANTI-TRUST  ACT. 

See  Monopolies. 

AFPEAI.  AND  ERROR. 

Jvriadiotion     of    United     States    Su- 
preme Conrt. 

1.  An  averment  in  an  answer  in  a  suit 
by  a  divorced  wife  on  a  policy  of  insurance 
3  L.  R.  A. 


on  her  former  husband's  life,  that,  by  virtue 
of  the  Hawaiian  laws  and  the  decree  of  di- 
vorce thereunder,  all  her  rights  in  such  pol- 
icy had  passed  to  and  become  the  property 
Of  her  husband,  is  not  the  special  assertion 
of  a  right  or  claim  under  the  treaty  with 
Hawaii,  which  is  essential,  under  U.  S.  Rev. 
Stat.  §  709  (U.  S.  Comp.  Stat.  1901,  p. 
575),  to  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  States  to  review  a  judg- 
ment of  a  state  court  adverse  to  such  right 
or  claim.  Mut.  L.  Ins.  Co.  v.  McGrew  (U. 
S.  Sup.  Ct.)  33 

2.  A  decision  of  a  state  court  cannot  be 
reviewed  in  the  Supreme  Court  of  the  Unit- 
ed States  as  a  denial  of  full  faith  and  credit 
to  an  Hawaiian  judgment,  where  the  Fed- 
eral right  did  not  exist  when  judgment  of 
the  trial  court  was  rendered  because  the 
Hawaiian  islands  had  not  then  been  an- 
nexed to  the  United  States,  and  such  con- 
tention was  not  brought  to  the  atteatioa  of 
the  highest  state  court  in  any  form.        Id. 

3.  A  decision  of  a  state  court  adverse  to 
the  claim  that,  imder  Mexican  and  Spanish 
grants  confirmed  and  patented  under  the 
act  of  Congress  of  March  3,  1851  (9  Stat,  at 
L.  631,  chap.  41),  the  owners  of  the  land 
were  entitled  to  riparian  rights  and  subter- 
ranean waters,  involves  no  Federal  question 
reviewable  in  the  Supreme  Court  of  the 
United  States,  where  the  validity  of  such 
act  was  not  drawn  in  question.  Hooker  v. 
Loe  Angeles  (U.  S.  Sup.  Ct.)  471 

4.  Questions  imder  the  state  Constitution 
and  laws  cannot  be  considered  on  a  writ  of 
error  to  a  state  court,  as  they  might  be  on 
error  to  an  inferior  Federal  court.  Mis- 
souri ex  rel.  Hill  v.  I>ockery  (U.  S.  Sup. 
Ct.)  571 

5.  A  taxpayer  who  admits  that  his  own 
tax  is  correct  cannot,  on  the  ground  that  he 
will  be  deprived  of  his  property  without  due 
process  of  law,  and  denied  the  equal  protec- 
tion of  the  laws,  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  have  a  writ  of  error  from  the 
United  States  Supreme  Court  to  review  i 
construction  by-  the  supreme  court  of  the 
state  of  the  statutes  thereof,  as  exempting 
in  whole  or  in  part  certain  corporations 
from  the  payment  of  taxes.  Id. 
When     Federal     qveatiom     B&vat    be 

raised. 

6.  A  Federal  qutetion  first  raised  in  s 
petition  for  rehearing  in  the  highest  state 
court  is  raised  too  late  to  confer  jurisdi^ 
tion  upon  the  Supreme  Court  of  the  United 
States,  where  such  petition  was  denied 
without  opinion.  Mut.  L.  Ins.  Co.  v.  Mc- 
Grew (U.  S.  Sup.  Ct.)  33 
How  Federal  qaestion  muat  be  raised. 

7.  A  judgment  of  a  state  court  cannot 
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be  reviewed  in  the  Supreme  Court  of  the 
United  States  on  the  ground  that  it  denied 
a  ri^ht,  title,  privilege,  or  immunity  secured 
by  the  Federal  Constitution,  where  it  does 
not  appear  on  the  face  of  the  record  that 
such  right,  title,  privilege,  or  immunity  was 
specially  set  up  or  claimed  in  the  state 
court.  Home  for  Incurables  v/New  York 
(U.   S.  Sup.  Ct.)  329 

8.  A  certificate  of  the  chief  judge  of  the 
highest  state  court  that  a  Federal  question 
was  involved  is  not  properly  a  part  of  the 
record,  and  is  insufficient  in  itself  to  confer 
jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  a  judgment  of  the 
state  court  or  to  determine  Federal  ques- 
tions which  do  not  appear  from  the  record 
to  have  been  brought  to  the  attention  of 
that  court.  Id. 

9.  A  judgment  of  a  state  court  in  con- 
demnation proceedings  is  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
the  theory  that  a  question  respecting  due 
process  of  law  was  decided  thereby,  where 
there  is  nothing  in  the  record  which  ade- 
quately shows  that  the  state  court  was  led 
to  suppose  that  any  claim  was  made  under 
the  Constitution  of  the  United  States,  or 
that  any  ruling  involved  a  decision  against 
a  right  set  up  under  that  instrument. 
Hooker  v.  Los  Angeles  (U.  S.  Sup.  Ct.)    471 

Reeord. 

10.  The  supreme  court  has  no  authority 
to  heed  instructions  requested  by  the  par- 
ties, spread  upon  the  minutes  of  the  court, 
and  copied  into  the  transcript  by  the  clerk 
of  his  own  motion  without  authority.  Lake 
Erie  &  W.  K  Co.  v.  Holland  (Ind.)  948 

11.  Objection  to  the  giving  or  refusing  of 
instructions  found  in  the  record  cannot  be 
considered  by  the  supreme  court,  where  the 
record  affirmatively  shows  that  all  the  in- 
structions given  are  not  in  it.  Id. 
Raisins  qnestions  in  lower  oonrt, 

12.  That  the  death  of  deceased  was  not 
produced  solely  by  the  act  of  accused  cannot 
be  raised  as  a  defense  to  a  prosecution  for 
murder  for  the  first  time  on  a  petition  for 
rehearing  in  the  appellate  court  under  the 
Texas  Code  of  Criminal  Procedure.  White 
V.  State  (Tex.  Crim.  App.)  660 

13.  The  question  of  whether  a  petition 
states  a  cause  of  action,  or  discloses  grounds 
sufficient  for  the  granting  of  equitable  re- 
lief, may  be  raised  at  any  stage  of  the  pro- 
ceedings in  the  appellate  court,  up  to  and 
ineluoing  the  filing  of  a  motion  for  a  re- 
hearing. Vila  v.  Grand  Island  E.  L.  I.  k 
C.  S.  Co.  (Neb.)  791 

14.  Exceptions  to  the  conclusions  of  a 
surrogate  that  the  next  of  kin  of  an  intes- 
tate, who  was  not  made  a  party  to  the  ad- 
ministrator's accounting,  cannot  institute  a 
63  L.  R.  A. 


proceeding  for  a  new  accounting,  but  must 
come  in  under  the  former  decree,  present  a 
question  of  law  for  the  appellate  court.  Re 
Killan's  Estate  (N.  Y.)  95 

15.  An  objection  to  the  competency  of 
evidence  is  not  sufficient  to  raise  the  ques- 
tion of  the  competency  of  the  witness,  where 
the  evidence  is  competent,  but  the  witness 
is  under  statutory  disability  to  testify  to 
the  facts.    Hoag  v.  Wright  (N.  Y.)         163 

16.  A  general  exception  to  the  overruling 
of  separate  demurrers  to  several  paragraphs 
of  complaint  presents  no  question  for  the 
court  on  appeal.  Southern  Indiana  R.  Co. 
V.  Harrell  (Ind.)  460 
Diseretionary  decision. 

17.  The  discretion  of  the  trial  judge  to 
determine  partiality  or  impartiality  in  a 
jury  is  subject  to  review  on  appeal  under  a 
constitutional  guaranty  to  the  accused  of  a 
trial  by  an  impartial  jury.  State  v.  Stentz 
(Wash.)  807 
Hearing   and   deterniiaation   in   sen- 

eraL 

18.  The  granting  of  a  temporary  injunc- 
tion to  plaintiff  by  the  trial  court,  after  is- 
sue joined,  and  upon  the  pleadings  and  affi- 
davits of  both  parties,  is,  for  the  purpose  of 
reviewing  the  action  of  the  court,  deemed  to 
be,  in  effect,  a  finding  that  the  allegations 
of  the  complaint  upon  which  the  writ  is 
prayed  for  are  true;  and,  upon  appeal  from 
the  order  granting  the  writ,  the  appellate 
court  will  review  the  affidavits  only  to  the 
extent  of  determining  whether  they  fairly 
tend  to  support  the  allegations  of  jthe  com- 
plaint. Gray  v.  Building  Trades  Council 
(Minn.)  753 

19.  Errors  in  rulings  at  a  trial  upon  a 
plea  to  the  jurisdiction  in  which  a  judg- 
ment of  respondeat  ouster  is  reached  are 
open  upon  appeal  from  a  final  judgment 
against  defendant,  without  the  necessity  of 
a  separate  appeal  therefrom.  Gambrill  v. 
Schooley  (Md.)  427 
Prejudieial  error. 

20.  Submission  to  the  jury  of  the  issue 
of  murder  in  the  first  degree  is  not  rever- 
sible error  where  accused  is  found  guilty  of 
murder  in  the  second  degree,  thereby  acquit- 
ting him  of  the  higher  charge.  White  v. 
State  (Tex.  Crim.  App.)  660 

21.  A  refusal  to  sustain  challenges  for 
proper  cause,  necessitating  peremptory  chal- 
lenges on  the  part  of  the  accused,  will  be 
considered  on  appeal  as  prejudicial,  where 
the  accused  has  been  compelled  subsequently 
to  exhaust  all  his  peremptory  challenges  be- 
fore the  final  selection  of  the  jury.  State  v. 
Stentz  (Wash.)  807 

22.  A  ruling  admitting  competent  evi- 
dence to  be  given  by  a  witness  who  at  the 
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time  was  ineompeteiit,  over  the  objection 
that  the  eridence  was  not  competent,  does 
not  require  a  reversal  where  evidence  sub- 
sequently admitted  removed  the  disability, 
and  by  a  proper  objection  the  witness  might 
have  been  qualified  before  his  testimony  was 
received.     Hoag  v.  Wright  (N.  Y.)  163 

23.  Rejection  of  evidence  that  one  joint 
maker  of  a  promissory  note  was  financially 
responsible  at  the  time  the  payee  is  alleged 
to  have  accepted  his  individual  note  in  pay- 
ment of  the  joint  note  upon  which  the  ac- 
tion is  brought  is  not  reversible  error,  al- 
though the  verdict  is  in  plaintiff's  favor, 
since  that  fact  would  have  no  tendency  to 
show  that  the  obligation  of  the  other  re- 
sponsible makers  was  voluntarily  surren- 
dered.    Brink  v.  Stratton  (N.  Y.)  182 

24.  Ruling  out  a  question  to  a  motorman 
whose  car  collided  with  a  bicyclist  as  to 
whether  or  not  he  would  have  moved  his  car 
forward  if  he  thought  that  he  was  endan- 
gering life  is  not  reversible  error,  where  he 
is  subsequently  permitted  to  testify  that  he 
thought  that  by  so  doing  he  would  avoid  a 
collision,  and  that  it  would  be  dangerous  to 
stop.  Harrington  v.  Los  Angeles  Ry.  Co. 
(Cal.)  238 

25.  A  ruling  sustaining  a  demurrer  to  the 
evidence  will  not  be  reversed,  notwithstand- 
ing that  sjifiicient  evidence  was  actually  ad- 
mitted by  the  trial  court  to  make  a  prima 
facie  case  for  plaintiff,  where  a  part  of  the 
evidence  essential  for  that  purpose  was  in- 
competent and  admitted  over  proper  objec- 
tion, although  it  was  not  formally  stricken 
out,  and  no  notice  was  given  plaintiff  that 
it  was  to  be  disregarded.  Lee  v.  Missouri 
P.  R.  Co.  (Kan.)  271 

26.  In  an  action  for  damages  for  personal 
injuries,  if  the  declaration  shows  the  juris- 
diction of  the  court,  and  no  plea  in  abate- 
ment has  been  filed,  the  judgment  will  not 
be  reversed  for  want  of  proof  of  the  venue 
as  laid.  Snyder  v.  Philadelphia  Co.  (VV. 
Va.)  896 

27.  The  allowance  of  bad  pleas  is  harm- 
less error,  if  no  evidence  is  given  under 
them.    Tower  v.  Whip  (W.  Va.)  937 

28.  A  party  cannot  complain  of  the 
court's  modification  of  an  instruction  to 
which  he  is  not  entitled.  Harrington  v.  Los 
Angeles  Ry.  Co.   (Cal.)  238 

29.  Defects  in  portions  of  a  charge  to  the 
jury  do  not  require  a  reversal  if  the  charge 
as  a  whole  was  an  accurate  statement  of 
the  law,  and  the  defects  could  not  have  mis- 
led the  jury.     State  v.  Power  (Wash.)    902 

Notes  aitd  Buefs. 

Appeal;  by  distributee  from  decree  on  ac- 
counting of  which  he  had  no  notice,  07 
63  L.  R.  A. 


When  finding  of  trial  court  is  oanclusive. 

748 

How  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States:— (I.) 
Scope  of  note;  (II.)  presentation  of  the 
Federal  question  to  the  state  court:  (a) 
how  raised:  (1)  the  general  rules;  (2)  il- 
lustrative cases;  (5)  when  presented  in 
time;  (III.)  the  decision  of  the  Federal 
question  by  the  state  court:  (a)  necessity 
of  decision;  (b)  essential  requisites  to  de- 
cision: (1)  in  general;  (2)  application  of 
the  rules  to  different  Federal  questions;  (c) 
nature  of  decision  as  affecting  right  of  re- 
view; {d)  decision  need  not  be  erroneous; 
(e)  decisi(»i  must  be  controlling;  (IV.) 
conclusion.  33 

What  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ment of  state  courts: — (I.)  The  general 
rule;  (II.)  particular  questions  not  review- 
able: (a)  non-Federal  questions  in  general; 
(5)  statutory  construction;  (c)  validity  of 
state  legislation;  {d)  questions  not  involved 
in  the  record;  (e)  questions  of  fact;  if) 
miscellaneous;  (III.)  the  rule  where  consti- 
tutional rights  are  involved:  (a)  impair- 
ment of  contract  obligations;  (b)  full  faith 
and  credit;  (o)  due  proeess  of  law;  (d) 
equal  protection  of  the  laws;  (IV.)  con- 
clusion. 571 

The  record  for  the  purpose  of  showing 
jurisdiction  in  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a  state 
court: — (I.)  In  general;  (II.)  findings  of 
fact;  (III.)  opinion  of  state  court;  (IV.) 
certificate  of  state  court;  (V.)  petition  for 
rehearing;  (VI.)  petition  for  allowance  of 
writ  of  error;  (VII.)  coimsers  arguments 
or  briefs;   (VIII.)  assignment  of  errors. 

329 

What  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal 
question  in  order  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court: — (I.)  In- 
troduction; (II.)  the  general  rules;  (III.) 
presentation  as  affected  by  the  class  to 
which  the  Federal  question  belongs;  (IV.) 
the  decision  of  the  Federal  question;  (V.) 
effect  of  certificate  of  state  court;  (VI.) 
conclusion.  471 

Failure  of  special  judge  to  take  oath  as 
reversible  error.  938 

Denial  of  right  to  open  and  close  a  case 
to  the  jury  as  reversible  error.  320 

Error  in  refusing  to  give  any  instruction 
where  petition  is  traversed  and  proof  intro- 
duced in  support  of  allegations.  647 

Error  in  instructing  jury  that   servant 
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EMumes  only  the  risks  of  which  he  has 
knowledge.  461 

APPEABANCE. 

See  AcnoN  ob  Suit,  6. 

APPORTIONMEarT. 

Of  Anniiities,  see  ANirmxiEB,  1-4. 

ARREST. 

The  common-law  privilege  accorded 
to  attorneys  at  law,  of  freedom  from  arrest 
on  ciyil  process,  should  be  limited  to  the 
time  in  which  they  are  actually  in  attend- 
ance upon  the  court  in  the  due  course  of 
their  employment  as  attorneys.  Greenleaf 
V.  People's  Bank  (N.  C.)  499 

A88AUXT  AND  BATTERT. 

By  Passenger  upon  Fellow  Passenger, 
Liability  of  Carrier,  see  Cabbdebb, 
23,  24. 

Notes  and  Bbiefs. 

Assault;  homicide  in  conmiission  of. 

376,  391 

ASSTnUPTIOH  OT  RISK. 

See  Mabteb  and  Sebvant^  7-16. 

ATTACHMENT. 

Jurisdiction  to  Render  Personal  Judg- 
ment against  Nonresident^  see 
Judombnt,  1. 

Notes  and  Bbiefs. 

Attachment;  of  property  of  nonresident; 
jurisdiction  of  court.  207 


ATTEMPT. 

Notes  and  Bbiets. 

Attempt;  to  commit  crime;  what  consti- 
tutes. 359 

ATTORNEY  GENERAI.. 

Maintenance  of  Quo  Warranto  Proceed- 
ings by,  see  Quo  Wabbanto,  1,  2 

ATTORNEYS. 

Privilege  from  Arrest,  see  Abbest,  1. 

Failure  of  the  legislature  to  provide 
compensation  for  an  attorney  who  is  ap- 
pointed by  the  court  to  conduct  disbarment 
proceedings  in  accordance  with  the  pro- 
visions of  the  statute  does  not  absolve  the 
county  from  liability  to  make  reasonable 
compensation  to  him  for  such  services. 
Hyatt  V.  Hamilton  County  (Iowa)  614 

Notes  and  Bbiefs. 

Attorneys;  as  officers  of  the  court.      614 

Exemption,   from   service   of   process,   of 

nonresident  attorney  attending  court  in  the 

interests  of  his  clients.  500 
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BAGGAGE. 

Liability  of  Express  Company  in  Tak- 
ing Wrong  Baggage  from  Hotels 
see  Cabbiebs,  34. 

BANKRITPTCT. 

Permitting  a  mortgagee  to  take  pos- 
session of  mortgaged  chattels  after  the 
mortgagor  has  become  insolvent,  under  an 
unrecorded  mortgage  which  had  been  in  ex- 
istence a  long  time,  is  an  act  of  bankruptcy 
under  the  act  of  Congress  of  1898,  and  the 
preference  thereby  secured  will  be  defeated 
by  the  institution  of  bankruptcy  proceedings 
within  four  months  after  that  time.  Tat- 
man  v.  Humphrey  (Mass.)  738 

Notes  and  Bbxets. 

Bankruptcy;  permitting  mortgagee  to 
take  possession  of  chattels  after  insolvency 
of  mortgagor  as  act  of.  738 

BANKS. 

1.  The  Kansas  banking  law  of  1891  sus- 
pended the  savings  bank  act  of  1868,  and 
thereafter  all  savings  banks  previously  or- 
ganized and  engaged  in  the  business  of  re- 
ceiving money  on  deposit  were  amenable  to 
its  provisions.  West  y.  Topeka  Sav.  Bank 
(Kan.)  137 

2.  If  the  cashier  of  a  bank,  without 
actual  authority  so  to  do,  undertakes  to  pay 
his  individual  debts  by  entering  the  amount 
thereof  as  a  credit  upon  the  passbook  of  his 
creditor,  who  keeps  an  account  with  the 
bank,  the  bank  may-  recover  of  his  creditor 
the  amount  of  money  it  may  put  out  upon  « 
checks  drawn  upon  the  faith  of  the  unau- 
thorized passbook  entries.  .Hier  y.  Miller 
(Kan.)  952 

3.  The  cashier  of  a  bank  organized  under 
the  laws  of  Kansas  has  no  implied  author- 
ity to  pay  his  individual  debts  by  entering 
the  amount  of  them  as  a  credit  upon  the 
passbook  of  his  creditor,  who  keeps  an  ac- 
count with  the  bank,  and  permitting  the 
creditor  to  exhaust  such  account  by  checks 
which  are  paid,  the  bank  having  received 
nothing  of  value  in  the  transaction.  Id. 
CoUoetiona. 

4.  A  drawee  bank  which  pays  a  raised 
check  under  the  mistaken  belief  that  it  has 
not  been  altered  cannot  compel  the  collect- 
ing bank  to  refund  the  excessive  amount 
after  it  has,  in  good  faith  and  without  no- 
tice of  the  fraud,  turned  the  proceeds  over 
to  the  payee,  where  the  indorsement  of  the 
collecting  bank  is  restrictive,  and  the 
drawee  knows  that  it  holds  the  check  mere- 
ly for  collection.  Crocker- Woolworth  Nat. 
Bank  v.  Nevada  Bank  (Cal.)  245 

5.  Clearing  house  rules  that  paper  not 
owned  by  a  bank^  but  deposited  for  dear* 
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ance,  shall  bear  a  stamped  indorsement 
which  shall  guarantee  the  validity  of  all 
prior  indorsements,  abrogates,  as  between 
members  of  the  clearing  house,  a  statutory 
provision  that  a  general  indorsement  war- 
rants that  the  paper  is  "in  all  respects  what 
it  purports  to  be."  Id. 

6.  An  indorsement  of  a  check  by  a  bank 
holding  it  for  collection,  "for  clearing  house 
purposes  only,"  does  not  constitute  k  rep- 
resentation that  it  is  its  owner.  Id. 

7.  Mere  presentation  of  a  check  for  pay- 
ment by  a  bank,  which  has  indorsed  upon  it 
a  restrictive  indorsement,  does  not  consti- 
tute a  warranty  that  it  is  what  it  purports 
to  be,  and  has  not  been  altered  from  the 
form  in  which  it  was  originally  drawn, 
when  by  statute  a  contract  of  sale  does  not 
imply  a  warranty  except  as  provided  by  the 
statute,  which  provides  that  the  seller  of  a 
note  merely  warrants  that  he  has  no  knowl- 
edge of  defects.  Id. 

8.  A  bank  cannot  recover  money  paid  on 
a  raised  check  from  the  collecting  bank, 
merely  because  the  evidence  might  justify 
a  presumption  that  it  relied  upon  the  rep- 
resentations of  the  latter  as  to  the  genuine- 
ness of  the  paper,  unless  the  evidence  is  con- 
clusive of  the  fact,  where  it  does  not  plead 
such  reliance.  Id. 

Notes  and  Bbikfs. 

Banks;  right  of  drawee  bank  paying 
raised  check  to  recover  from  payee  or  col- 
lecting bank;  effect  of  indorsement  of  in- 
strument for  collection.-  245 

Right  of  customer  to  rely  on  honesty  of 
bank  officer;  committing  whole  corporate 
authority  to  one  officer  by  course  of  deal- 
ing; estoppel  to  claim  that  officer  acted  in 
excess  of  authority;  power  of  cashier  to 
bind  bank  by  making  bank  contract  in  his 
individual  interest;  effect  of  custom  of 
cashier  to  pay  individual  indebtedness  out 
of  bank  funds;  paying  individual  indebted- 
ness by  entering  amount  in  passbook  of 
creditor;  balanced  passbook  as  account  stat- 
ed; passbook  as  receipt  and  subject  to  ex- 
planation. 953 

BASTARDY. 

Notes  and  Briefs. 

Bastardy;  marriage  of  parties  as  bar  to 
prosecution  for.  282 

BENEVOLENT  SOCIETIES. 

Notes  and  Bbiets. 

Benefit  societies;  issuing  certificate  to 
member  as  evidence  of  good  standing;  pre- 
sumption of  continuance  of;  what  consti- 
tutes "good  standing;"  how  lost.  455 

Binding  effect,  on  member,  of  amendment  | 
of  by-laws;  amendment  as  to  suicide.      347 
63  L.  R.  A. 


bictci.es. 

Injury    to   Rider   by   Street    Car,   see 

Street  Railways,  5. 
Injury  to  Rider  by  Street  Car,  Question 

for  Jury,  see  Trial,  5. 

BUX  OF  DISCOVEBT. 

To  Reach  Choses  in  Action  of  Judg- 
ment Debtor,  see  Equitt,  I. 

BIIX8  AND  NOTES. 

Collection  of  Checks  by  Banks,  see 
Banks,  4-8. 

A  plea  that  a  negotiable  note  signed 
by  a  party  was  procured  by  deception  and  • 
fraud  in  representing  it  to  be  a  paper  of 
different  character  is  not  good  against  a 
holder  for  value,  who  acquired  it  in  due 
course  of  business  before  maturity,  unles!^ 
the  plea  aver  notice  to  the  holder  of  such 
fraud  and  deception  before  he  acquired  the 
note.    Tower  v.  Whip  (W.  Va.)  937 

Notes  and  Briefs. 

Bills  and  notes;  right  of  payor  of  forged 
commercial  paper  to  recover  from  payee; 
warranty  of  holder  of  commercial  paper 
that  he  has  valid  title;  effect  of  indorsement 
to  warrant  genuineness  of  body  of  instru- 
ment; effect  of  indorsement  of  instrument 
for  collection.  245 

BIACKUSTING. 

See  also  Master  and  Servant,  2-5. 

Notes  and  Briefs. 
Blacklisting   employees.  289 

BIX>ODHOUNDS. 

Evidence  as  to  Conduct  and  Behavior 
in  Trailing  Fugitive  Criminal,  see 
Evidence,  27. 

BOILEBS. 

Conclusiveness  of  Report  of  Insurance 
Company  Showing  Inspection,  see 
Evidence,  4. 

Liability  of  Owner  for  Explosion  of, 
see  Explosion,  1-4. 

BONA  FIDE  HOLDEB. 

Of  Note;  Effect,  as  against,  of  Fraud 
in  Procuring  Execution  of,  see 
Bills  and  Notes,  1. 

BONDS. 

Forthcoming  Bonds,  see  Levy  and  Seiz- 
ure, 1.  I 

See  also  Executors  and  Adminis- 
trators, 7.  j 

Notes  and  Briefs. 
Bonds;  of  coexecutors;  joint  and  several;         : 
right  of  one  executor  as  beneficiary  under         ' 
will  to  maintain  action  against  sureties  on 
the  bond  for  default  of  coexecutor.         233         I 


Boundabibb^Cabribkb. 
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Forthcoming  bond  given  to  levying  officer 
by  claimant;  liability  on,  where  property 
subsequently  seized  and  sold  under  superior 
lien.  450 

BOtTNDABIEa 

Although  a  meander  line  is  not,  as  a 
general  rule,  a  boundary  line,  yet  where 
the  boundaries  of  fractional  lots  appear  by 
the  government  plat  to  abut  on  a  body  of 
water  which  in  fact  never  existed  at  sub* 
stantially  the  place  indicated  on  the  plat, 
the  supposed  meander  line  will,  if  consistent 
with  the  other  calls  and  distances  indicated 
on  the  plat,  mark  the  limits  of  the  survey, 
and  be  held  to  be  the  boundary  line  of  the 
land  it  delimits.  Security  Lajid  &  £.  Co. 
V.  Bums    (Minn.)  157 

Notes  and  BBiiars. 
Boundaries;  meander  line  as.  158 

BOYCOTT. 

1.  A  boycott  is  a  combination  of  several 
persons  to  cause  loss  or  injury  to  a  third 
person  by  causing  others,  against  their  will, 
to  withdraw  from  him  their  beneficial  busi- 
ness intercourse,  through  threats  that,  im- 
less  a  compliance  with  their  demands  be 
made,  the  persons  forming  the  combination 
will  cause  loss  or  injury  to  him;  or  an  or- 
ganization formed  to  exclude  a  person  from 
business  relations  with  others  by  persuasion, 
intimidation,  or  other  acts  which  tend  to 
violence,  and  thereby  cause  him,  through 
fear  of  resulting  injury,  to  submit  to  dic- 
tation in  the  management  of  his  affairs. 
Gray  v.  Building  Trades  Council    (Minn.) 

753 

2.  Intimidation,  coercion,  or  threats  of 
injury  are  essential  elements  of  a  boycott; 
but  what  would  constitute  acts  of  that 
character  must  depend  upon  the  facts  of 
each  particular  case.  Id. 

3.  A  boycott  by  a  combination  of  labor 
unions  against  firms  which  they  have  placed 
on  the  '^unfair"  list  because  of  their  em- 
ployment of  nonunion  men,  which  consists 
in  threatening  customers  or  prospective  cus- 
tomers that,  if  they  attempt  to  deal  with 
the  boycotted  firms,  the  unions  will  make 
it  impossible  to  transact  business  with  them, 
and  will  see  that  they  shall  be  unable  to 
get  men  to  carry  on  their  work, — will  be  en- 
joined as  an  unlawful  conspiracy.  Id. 

Notes  and  Briefs. 

Boycott;   by  labor  union;   injunction  to 
restrain.  753 ' 

63  L.  R.  A. 


BBIDGX». 

Toll  Bridge  as  a  Public  Purpose,  see 

Eminent  Domain,  9. 
Bailroad  Bridge  as  a  Public  Purpose, 

see  Eminent  Domain,  10. 

1.  The  l^slature  may  lawfully  grant 
franchises  to  erect  a  toll  bridge  which  will 
include  the  right  to  provide  proper  and  suit- 
able approaches  and  to  lay  rails  thereon 
for  the  accommodation  of  railroad  traffic 
for  the  benefit  of  which  the  bridge  is  to  be 
erected.  Southern  L  &  M.  Bridge  Co.  v. 
Stone   (Mo.)  301 

2.  Power  to  construct  railroad  toll 
bridges  is  not  destroyed  by  the  amendment 
of  a  statute  providing  for  the  formation  of 
corporations  to  construct  bridges  by  strik- 
ing out  a  provision  requiring  the  articles  of 
incorporation  to  state  whether  the  bridge 
is  to  be  for  railroad  or  other  purposes,  and 
remitting  incorporators  to  the  general  pro- 
visions of  the  statute  in  forming  their  arti- 
cles of  incorporation  without  mentioning 
railroad  purposes  as  one  for  which  a  bridge 
may  be  constructed.  Id. 

Notes  and  BuErs. 

Bridges;  interstate;  right  to  condemn 
property  for  construction  of;  in  case  of  toll 
bridges,  306 

BURDEN  OF  PROOF. 

See  Evidence,  7-13. 

CARRIERS. 

Validity  of  Stipulation  in  Contract  that 
Transportation  must  be  at  Owner's 
RisK,  see  Contraots,  6. 

Validity  of  Contract  Exempting  Carrier 
from  Liability  for  Negligence,  see 
Contracts,  6,  7. 

Burdeft  of  Showing  Diligence  to  Avoid 
Liability  for  Delay,  see  Evidence, 
12. 

Sufliciency  of  Complaint  in  Action  for 
Injury  to  Live  Stock,  see  Plead- 
ing, 4,  5. 

Quo  Warranto  as  Remedy  to  Prevent 
Unlawful  Charge,  see  Quo  War- 
ranto, 4. 

Quo  Warranto  to  Compel  Railroad  to 
Deliver  Freight  from  Hold  Track 
to  Point  of  Final  Destination,  see 
Quo  Warranto,  3. 

See  also  Commerce,  1,  2. 

1.  A  shipper  who  procures  the  estab- 
lishment of  a  train  for  the  accommodation 
of  his  business  by  guaranteeing  the  carrier 
against  loss,  with  the  understanding  that 
it  shall  not  be  at  the  service  of  rivals,  can- 
not, when  the  carrier  is  compelled  to  serve 
such  rivals,  compel  them  to  contribute  to 
the  expense  of  establishing  the  train,  since 


1016 
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it  would  be  impossible  to  state  an  equitable 
account.  One  is  no  more  bound  to  contrib- 
ute than  are  all  who  have  utilized  the  ad- 
vantages of  that  train,  and  no  shipper  is 
bound,  as  a  condition  of  the  right  to  have 
his  property  transported  by  a  particular 
train,  to  share  a  burden  voluntarily  as- 
sumed by  another  shipper  for  the  purpose 
of  having  the  train  established.  Memphis 
News  Pub.  Co.  v.  Southern  R.  Co.  (Tenn.) 

160 
GoTemmentAl  eoatroli  diacrimlW" 
tion. 

2.  A  state  cannot  require  the  delivery 
of  interstate  freight  by  one  carrier  to  an- 
other within  its  borders  in  order  that  the 
freight  may  reach  a  particular  depot  within 
a  certain  municipality.  Central  Stock 
Yards  Co.  v.  Louisviixe  &  N.  R.  Co.  (C.  C. 
A.  6th  C.)  213 

8.  A  railroad  company  is  not  prevented 
from  making  an  exclusive  contract  for  the 
care  of  live  stock  shipped  over  its  road  with 
one  stock  yard  by  8  3  of  the  Interstate  Com- 
merce Act,  which  makes  it  unlawful  for  a 
carrier  to  g^ve  unreasonable  preference  to 
any  person  or  corporation.  Id. 

4.  A  railroad  company  chartered  to 
transact  the  general  business  of  a  common 
carrier  cannot  by  special  contract  make  it- 
self a  special  carrier  as  to  a  particular  com- 
modity, such  as  newspapers,  so  as  to  be 
able  to  make  discriminating  contracts  in 
favor  of  one  publishing  house  against  others. 
Memphis  News  Pub.  Co.  v.  Southern  R.  Co. 
(Tenn.)  160 

Chartered  tralaa. 

6.  The  mere  fact  that  a  train  is  run  by 
a  railroad  company  at  the  solicitation  of  a 
newspaper  publisher,  who  agrees  that  the 
daily  revenue  shall  amount  to  a  certain  sum 
in  consideration  that  he  have  tlie  exclusive 
right  to  use  it  for  the  transportation  of 
papers,  does  not  make  it  a  chartered  train, 
so  as  to  enable  the  carrier  to  exclude  other 
publishers  from  its  use,  where  it  is  placed 
on  the  regular  schedule  of  the  road,  and 
advertised  to  carry  persons  and  property 
generally  the  same  as  other  trains.  Id. 

Carriers  of  freight. 

6.  No  common-law  duty  rests  upon  a 
common  carrier  to  deliver  a  shipper's  live 
stock  to  a  connecting  carrier  in  order  that 
it  may  reach  a  certain  stock  yard  in  the 
city  to  which  it  is  consigned,  if  the  carrier 
has  contracted  for  adequate  facilities  for 
handling  the  stock  in  another  yard  in  the 
same  city.  Central  Stock  Yards  Co.  v. 
lK)ui8ville  &  N.  R.  Co.   (C.  C.  A.  6th  C.) 

213 

7.  A  statute  requiring  a  railroad  com- 
pany to  deliver  freight  carried  by  it  upon 
anv  track  it  owns  or  can  use  does  not  de-  ^ 
63'L.  R.  a. 


prive  it  of  the  right  to  make  a  charge  from 
a  "hold  track"  to  a  point  designated  after 
the  freight  reaches  the  hold  track.  State, 
Crow  V.  Atchison,  T.  &  S.  F.  R.  Co.  (Mo.) 

761 

8.  Assent  by  the  shipper  to  a  condition 
in  the  carriage  contract  that  the  goods  are 
subject  to  delay  is  immaterial  if  it  has  no 
legal  effect.  Parker  v.  Atlantic  Coast  Line 
K  Co.   (N.  C.)  827 

9.  Contract  limitations  of  a  carrier's 
liability,  being  in  derogation  of  the  com- 
mon law,  are  strictly  construed  in  favor  of 
the  shipper,  and  are  never  enforced  unless 
shown  to  be  reasonable.  Id. 

10.  Statutes  imposing  a  penalty  on  car- 
riers for  refusal  to  accept  freight  offered 
for  transportation  do  not  limit  the  common- 
law  liability  of  the  carrier.  Id. 

11.  The  signing  of  a  special  contract  lim- 
iting a  carrier's  liability  does  not  prevent 
the  shipper  from  relying  on  the  common- 
law  duty  of  the  carrier,  where  he  receives 
no  consideration  for  a  ¥raiver  of  such  lia- 
bility, and  was  g^ven  no  choice  of  a  con- 
tract imposing  it.  Lake  Erie  &  W.  R.  Co. 
V.  Holland  (Ind.)  948 

12.  Failure  of  a  shipper  to  comply  with 
his  agreement  to  furnish  a  man  to  feed, 
water,  and  care  for  his  live  stock  in  transit 
will  not  relieve  the  carrier  from  liability 
for  injury  caused  by  their  falling  into  a 
hole  in  the  car  floor  due  to  its  decayed, 
weak,  and  unsafe  condition.  Id. 

13.  A  carrier  cannot  absolve  itself  from 
its  duty  to  furnish  safe  cars  by  exacting  a 
contract  requiring  the  shipper  to  inspect 
and  select  his  car,  where  the  shipper  is  in- 
duced to  take  the  risk  by  safe,  but  false, 
appearances,  while  the  carrier  knows  that 
the  car  selected  is  unsafe.  Id. 
Duty  to  reoeiTO  and  transport  paaaea- 


14.  Where  it  becomes  necessary  to  trans- 
port a  lunatic  who  by  reason  of  his  vio- 
lence may  endanger  the  safety  or  interfere 
with  the  comfort  of  other  travelers,  the 
carrier  is  entitled  to  seasonable  notice,  in 
order  that  it  may  make  proper  arrange- 
ments for  his  transportation.  Owens  v. 
Macon  &  B.  R.  Co.  (Ga.)  946 

15.  Common  carriers  cannot  absolutely 
refuse  to  transport  persons  who  are  insane, 
but  may  in  all  cases  insist  that  they  be 
properly  attended,  safely  guarded,  and  se- 
curely restrained.  Id. 

16.  The  right  of  other  travelers  to  a  safe 
and  comfortable  passage  warrants  a  carrier 
in  refusing  to  receive  one  who  has  been  sxl- 
judged  a  lunatic,  and  who,  though  in  charge 
of  attendants,  is  loudly  cursing  and  using 
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obscene  language  at  the  time  of  boarding 
the  car.  Id. 

Dnty  and  liability  towards  paMengeii 
Senarally. 

17.  Where  witnesses  testify  that  the 
burning  out  of  a  fuse  on  an  electric  car  is 
attended  with  flame  and  the  burning  of  a 
passenger,  the  jury  may  find  that  the  results 
were  unusual  and  would  not  have  occurred 
if  the  fuse  had  been  in  proper  condition, 
and  that  the  carrier  was  guilty  of  negli- 
gence in  failing  to  maintain  such  condition. 
Cassady  v.  Old  Colony  Street  IL  Co. 
(Mass.)  285 

18.  One  operating  an  electric  car  may  be 
guilty  of  negligence  in  placing  a  fuse  box 
under  the  seat  of  an  open  car  in  such  a  posi- 
tion that  its  burning  out  will  be  likely  to 
injure  a  person  occupying  the  seat.  Id. 

19.  A  passenger  carrier  is  bound  to  make 
use  of  such  cars  and  appliances  as  have 
proved  by  experience  to  be  most  efficacious 
in  known  use  in  the  same  business.  Palmer 
y.  Warren  Street  R.  Co.  (Pa.)  607 

20.  A  passenger  carrier  is  bound  to  ex- 
ercise the  highest  degree  of  practical  care 
and  diligence  that  is  consistent  with  the 
mode  of  transportation  adopted.  Id. 

21.  That  a  passenger  jumps  from  a  street 
car  to  avoid  injury  by  an  impending  col- 
lision with  another  car  does  not  deprive  him 
of  the  benefit  of  the  presumption  that  tne 
collision  was  the  result  of  the  carrier's  neg- 
ligence. Id. 

22.  Those  in  charge  of  a  railroad  train 
are  bound  to  warn  passengers  about  to 
alight  from  it  of  danger  of  possible  injury 
in  case  an  altercation  has  taken  place  be- 
tween the  railroad  employees  and  another 
passenger  which  has  resulted  in  an  exhibi- 
tion of,  and  apparent  intention  to  use,  dead- 
ly weapons  after  the  latter  passenger  has 
left  the  train.  Penny  v.  Atlantic  Coast 
Line  R.  Co.   (N.  C.)  497 

23.  It  is  the  duty  of  a  railroad  company 
to  protect  passengers  upon  its  trains  from 
the  misconduct  and  assaults  of  fellow  pas- 
sengers, n6t  only  while  such  fellow  passen- 
gers remain  on  the  train,  but  also  after  they 
have  alighted  therefrom  at  the  station  of 
their  destination,  whenever  the  company 
knows  of  the  threatened  injury,  or  might 
reasonably  have  anticipated  that  under  all 
the  circumstances  it  would  occur.  Spangler 
V.  St.  Joseph  &  G.  I.  R.  Co.  (BLan.)         634 

24.  A  railroad  company  is  liable  for  in- 
jury to  a  passenger  by  a  missile  thrown 
through  the  window  by  fellow  passengers 
who  had  just  alighted,  where  its  servants 
knew  that  such  passengers  were  intoxicated 
and  had,  before  leaving  the  train,  insulted 
and  mistreated  the  other  passengers,  and 
63  L.  R.  A. 


had  threatened  that  when  they  reached  their 
station  they  would  be  revenged  upon  their 
fellow  passengers  because  the  latter  had 
interfered  with  their  boisterous  and  dis- 
orderly conduct.  Id. 

25.  Relatively  to  a  female  passenger  on  a 
railway  train,  who  is  partially  blind,  and 
who  informs  the  conductor  of  her  infirmity, 
and  requests  him  to  assist  her  in  alighting 
from  the  train  when  it  reaches  her  desti- 
nation, which  he  promises  to  do,  it  is  at 
least  the  duty  of  the  carrier  to  stop  the 
train  at  its  station  a  sufficient  length  of 
time  to  enable  her,  without  undue  haste,  to 
leave  the  train  in  safety;  and  if  the  con- 
ductor, despite  his  promise,  signals  the 
train  ahead  before  the  passenger  has  had 
a  reasonable  opportunity  to  reach  the  plat- 
form of  the  car,  and  in  consequence  she  is 
carried  beyond  the  station,  and  then  put  off 
at  a  point  some  distance  therefrom,  the  car- 
rier is  liable  to  respond  for  all  damages 
directly  attributable  to  the  tortious  con- 
duct of  its  conductor.  Southern  R.  Co.  v. 
Hobbs  (Ga.)  68 

26.  A  custom  on  the  part  of  railroad  con- 
ductors to  lend  special  assistance  to  women 
passengers  when  traveling  imattended  is  not 
binding  on  the  carriers,  unless  the  com^ 
pany's  officials  have  knowledge  thereof  and 
recognize  it  as  entering  into  the  contracts 
of  carriage  made  with  purchasers  of  tickets. 

Id. 

27.  A  promise  by  a  conductor  to  assist 
a  passenger  who,  to  his  knowledge  is  par- 
tially blind,  in  alighting  from  the  train 
when  it  reaches  her  destination,  does  not 
amoimt  to  an  undertaking  on  the  part  of 
the  conductor  to  enter  the  car  in  which  the 
passenger  is  riding,  assume  charge  of  her 
bundles,  and  escort  her  from  her  seat,  down 
the  aisle,  and  out  upon  the  platform,  unless 
the  passenger  is  so  helpless  as  to  require 
this  extraordinary  attention,  and  the  con- 
ductor has  notice  that  such  is  the  case.    Id. 

28.  While  it  is  the  duty  of  a  railway 
company  to  duly  announce  to  passengers 
the  approach  of  its  trains  to  regular  sta- 
tions, in  order  that  they  may  be  prepared 
to  alight  promptly  at  their  respective  points 
of  destination,  yet  a  failure  to  comply  with 
this  duty  cannot  count  against  the  com- 
pany, relatively  to  a  passenger  who  is  in 
no  way  misled  thereby.  Id. 
Ejection. 

29.  A  conductor  was  not  negligent  in 
ejecting  from  a  train,  a  short  distance  from 
the  station,  within  the  yard  limits,  and  near 
dwelling  houses,  a  man  who,  although  ap- 
parently intoxicated,  was  able  to  walk  and 
carry  on  intelligent  conversation,  although 
he  had  been  informed  at  the  station  that 
the  man  was  not  fit  to  travel  j  where  the 
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man,  when  asked  for  his  fare,  refused  to 
pay  it  or  tell  his  destination.  Korn  v. 
Chesapeake  &  O.  R.  Co.   (C.  C.  A.  6th  C.) 

872 

30.  The  ejection  of  an  intoxicated  pas- 
senger from  a  train  within  the  limits  of  a 
village  and  near  dwelling  houses  at  a  time 
when  the  temperature  was  near  the  freezing 
point  cannot  be  said  to  be  the  cause  of  his 
death,  when  his  body  was  afterwards  found 
with  cocaine  in  fatal  quantities  upon  it  near 
the  track,  in  a  composed  attitude,  showing 
plainly  that  he  had  invited  death,  and 
awaited  its  coming,  although  the  evidence 
is  conflicting  whether  the  death  was  caused 
by  exposure  or  poison,  where  neither  the 
time,  place,  nor  circumstances,  of  ejection 
were  dangerous,  and  the  death  was  not 
caused  by  any  danger  which  the  conductor 
could  have  foreseen.  Id. 

31.  Knowledge  of  a  station  agent  that 
a  person  desiring  to  board  a  train  is  under 
the  influence  of  cocaine  is  not  imputable 
to  the  company,  since  it  is  not  his  duty  to 
pass  upon  the  eflfect  of  that  condition  upon 
the  passenger's  fitness  to  travel.  Id. 

32.  That  a  person  is  known  to  be  under 
the  influence  of  cocaine  does  not  require 
the  conductor  of  a  train  to  refuse  to  per- 
mit him  to  enter  the  train  when  there  is 
nothing  in  his  condition  or  conduct  to  in- 
dicate that  he  is  not  fit  to  care  for  himself. 

Id. 

Contributory    nesllKenee    of    paMon- 
ger. 

33.  A  passenger  is  not  guilty  of  contrib- 
utory negligence  in  jumping  from  a  moving 
car  to  avoid  an  impending  collision,  if  he 
acts  from  a  well-grounded  fear  of  imminent 
danger.  Palmer  v.  Warren  Street  R,  Co. 
(Pa.)  607 

Bassage« 

34.  An  express  company  which  under- 
takes to  execute  a  commission  to  go  to  the 
baggage  room  of  a  hotel  and  obtain  and  ship 
articles  belonging  to  its  patron  is  liable  for 
the  loss  in  case  articles  belonging  to  a 
stranger  are  taken  by  mistake,  and  shipped 
so  that  they  cannot  be  recovered  and  re- 
stored to  him.  Edwards  v.  American  Ex- 
press Co.   (Iowa)  467 

Notes  and  Briefs. 

Railroad  companies  as  common  carriers; 
duty  to  serve  public  impartially.  150 

-Right  to  establish  live-stock  depot  and 
insist  on  delivering  all  stock  at  that  depot; 
duty  to  accept  freight  marked  for  destina- 
tion beyond  carrier's  own  line;  to  deliver 
its  own  cars  containing  such  freight  to 
connecting  carrier;  power  to  require  carrier 
to  deliver  cars  to  connecting  carrier  for  use 
63  L.  R.  A. 


in  transporting  freight  to  points  ox  Sne 
of  latter  company.  214 

Duty  to  transfer  car  from  hold  track  to 
place  of  delivery  without  charge;  discrim- 
ination in  charges;  when  liability  as  com- 
mon carrier  ceases;  right  of  consignee  ta 
change  destination  while  goods  remain  in 
carrier's  possession;  right  to  inspect  goods 
before  acceptance;  effect  of  organization  of 
terminal  company  on  carrier's  duty  to  de- 
liver at  point  designated  by  consignee.     770 

Limitation  of  liability  for  delay;  liability 
for  negligence  of  connecting  carrier.        828 

Station  agent's  power  to  contract  for  car- 
riage of  freight  on  passenger  train;  com- 
pany not  bound  by  his  direction  to  paasen- 
ger  to  ride  in  dangerous  place;  right  to  re- 
fuse to  accept  for  carriage  intoxicated  per- 
son; rights  of  passenger  forfeited  on  re- 
fusal to  pay  fare.  875 

Duty  to  protect  passenger  from  insult  and 
ill-treatment;  abuse  by  fellow  passenger; 
where  act  not  reasonably  to  be  expect^; 
when  person  ceases  to  be  passenger.        G34 

Failure  to  assist  passenger  in  alighting; 
lack  of  due  diligence  on  part  of  passenger. 

€8 

Duty  to  protect  passenger  where  threat- 
ened danger  known  to  servants;  liability 
for  injury  by  fellow  passengers;  when  con- 
tract of  carriage  ends;  measure  of  carrier's 
duty  toward  passenger.  498 

Presumption  of  negligence  from  injury 
to  passenger;  contributory  negligence  of 
passenger  in  leaping  from  car  to  avoid  col- 
lision. 508 

513 
4C7 


Conflict  of  laws  as  to  contracts  of. 
What  constitutes  conversion  by. 


CARS. 

Duty  of  Carrier  to  Furnish  Safe  Cars, 
see  Cabbiebs,  13. 

CASE. 

An  action  lies  for  every  injury,  suf- 
fered by  reason  of  a  violent  or  malicious 
act,  to  a  man's  occupation,  profession,  or 
way  of  getting  a  livelihood.  Hundley  v. 
Louisville  &  N.  R.  Co.   (Ky.)  289 

CERTIORARI. 

Notes  and  Briefs. 
Certiorari;  necessity  that  petition  for, 
show  merits;  right  to  review  error  of  tri- 
bunal having  jurisdiction  of  proceeding,  in 
its  conclusions  as  to  facts  not  affecting  its 
jurisdiction;  to  review  action  of  distnirt 
court  in  revoking  liquor  license.  338 

CHARTERED  TRAINS. 

See  Cabbiebs^  5. 
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CHECKS* 

CoIlectionB  hy  Bank,  see  Banks,  4-8. 

CHOSE  IN  ACTION. 

Notes  and  Bbdots. 

Chose  in  action;  equitable  remedy  to  sub- 
ject to  judgment  after  return  of  no  prop- 
erty found.  '    '  073 

CHRISTIAN  SCIENCE. 

NoTKS  AND  Briefs. 
Christian  scientist;  refusal  to  grant  char- 
ter to;  treatment  by,  as  practice  of  medi- 
cine 414 

CIAIMS. 

Notes  and  Briefs. 
Claims;  against  county;  not  just  imless 
law  requires  or  authorizes  payment.        614 

CliASSIFICATION. 

Of  School  Districts,  Local  and  Special 
Legislation,  see  Statutes,  3-6. 

CJJLSB  I.EOISLATION. 

See  Constitutional  Law,  3. 

CLEARING  HOUSE. 

Collections  through,  see  Banks,  6,  6. 

COCAINE. 

Transportation  by  Carrier  of  Person 
under  Influence  of,  see  Carriers, 
31,  32. 

COLLECTIONS. 

By  Bank,  see  Banks,  4-8. 

COLLISION. 

Between  Street  Cars,  Injury  to  Pas- 
senger, see  Carriers,  21. 

COMBINATION. 

Notes  and  Briefs. 
Combinations;   right  of  parties  confeder- 
ating together  to  injure  others  in  further- 
ance of  their  own  interests  754 

COMMERCE. 

See  also  Carriers. 

1.  No  state  has  any  right  to  forfeit  the 
franchises  of  a  railroad  company  for  mak- 
ing unlawful  charges  upon  traffic  which  is 
within  the  provisions  of  the  Interstate 
Commerce  Law.  State,  Crow  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (Mo.)  761 

2.  The  refusal  of  a  state  court  to  en- 
force a  stipulation  in  a  carriage  contract 
made  in  another  state  fixing  a  value  on 
property  to  be  transported  into  the  stale, 
after  its  negligent  injury  by  the  carrier 
wiihin  the  state^  does  not  conflict  with  the 
63  L.  R.  A. 


Interstate     Commerce     Act     of     Congress. 
Hughes  V.  Pennsylvania  R.  Co.  (Pai)       513 

Notes  and  Briefs. 

Commerce;  interstate;  effect  on,  of  pro- 
visions of  state  Constitution;  delivery  of 
freight  at  point  of  destination  as  part  of 
the  commerce;  duty  of  carrier  under  Inter- 
state Commerce  Act  to  accept  freight 
marked  for  destination  beyond  its  own  line; 
or  to  deliver  cars  containing  freight  to  con- 
necting carrier  for  transportation.  214 

Effect  of  power  of  Congress  to  regulate 
interstate  commerce  on  right  of  state  to  en- 
force regulations  affecting  interstate  com- 
merce, but  aimed  to  prevent  combinations 
against  the  laws  of  the  state  and  the  for- 
mation of  monopolies.  769 

COMMON  LAW. 

Notes  and  Briefs. 

Common  law;  how  changed  by  constitu- 
tions. 275 

COMPENSATION. 

To  Attorney  Appointed  by  Court  to 
Conduct  Disbarment  Proceedings, 
see  Attorneys,  1. 

COMPZJIINT. 

See  Pleading,  3-5. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain,  13. 

CONFLICT  OF  ULWB. 

1.  The  courts  of  a  state  whose  pubtie 
policy  forbids  the  limitation  of  a  carrier's 
liability  by  contract  will  not  enforce  a  con- 
tract for  such  limitation  as  to  property  neg- 
ligently injured  within  the  state  while  being 
shipped  on  through  bill  of  lading  into  tne 
state  from  another,  where  the  contract  was 
made  and  where  it  is  valid, — at  least  where 
the  contract  is  not  entire,  but  the  portion 
to  be  performed  within  the  state  is  a  sepa- 
rate contract  upon  a  separate  consideration. 
Hughes  V.  Pennsylvania  R.  Co.  (Pa.)       513 

2.  A  proviso  that  every  life  insurance 
policy  containing  a  reference  to  the  appli- 
cation must  have  a  correct  copy  thereof  at- 
tached to  it  must  be  limited  by  the  pro- 
visions of  the  statute  in  which  it  is  incor- 
porated; and,  if  that  deals  with  policies 
issued  in  the  state,  the  proviso  can  have 
no  bearing  on  policies  issued  by  foreign 
companies  in  other  states,  although  tli«;y 
were  upon  lives  of  persons  domiciled  in  the 
state  where  the  statute  was  passed.  John- 
son V.  Mut.  L.  Ins.  Co.   (Mass.)  So'i 

3.  A  judgment  of  the  courts  of  a  state 
where  a  note  is  sent  for  collection  holding 
it  barred  by  the  statute  of  limitations  will 
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not  bar  a  suit  upon  the  note  in  another 
■tate  wliere  the  action  is  not  barred,  if,  by 
the  laws  of  the  state  where  the  judgment 
was  rendered,  the  cause  of  action  was  not 
extinguished  by  the  judgment,  which  oper- 
ates exclusively  upon  the  remedy.  Brand 
T.  Brand   (Ky.)  206 

NOTB8  AND  Bbufs. 

Conflict  of  laws;  as  to  limitation  of  ac- 
tions; effect  of  judgment  in  one  state  hold- 
ing action  barred,  on  right  to  sue  in  other 
state  where  action  not  barred.  207 

Conflict  of  laws  as  to  carrier's  contracts: 
— (I.)  General  principles:  (a)  intention 
of  the  parties  generally;  when  expressed; 
(b)    presumed  intention;   subsidiary  rules: 

(1)  when  transportation  wholly  within 
one  state;  (2)  when  transportation  within 
two  or  more  states  or  countries:  (a)  the- 
ory that  performance  consists  of  delivery 
only;  (5)  theory  that  performance  covers 
both  transportation  and  delivery;  general 
prima  facie  rule;  (c)  local  law  as  opposed 
to  general  principles  of  commercial  law; 
{d).  public  policy;  (IT.)  application  of  gen- 
eral principles  to  particular  matters:  (a) 
prima  facie  character  of  subsidiary  rules; 

(b)  as  to  limitation  of  carrier's  common- 
law  liability:  (1)  exemption  from  liability 
for  loss  or  injury  not  due  to  negligence; 

(2)  exemption  from  liability  for  negligent 
loss  or  injury;  (3)  limitation  of  amount  of 
carrier's  liability;  (c)  as  to  liability  of 
carrier  beyond  own  line;  liability  of  con- 
necting carrier;  {d)  as  to  continuance  of 
carrier's  liability  after  arrival  of  goods  at 
destination;  (e)  vi9  major;  act  of  God; 
if)  telegraph  cases;    {g)  miscellaneous. 

513 
As  to  contracts  of  insurance: — (I.)  Scope 
and  introduction;  (II.)  where  contract  of 
insurance  deemed  to  have  been  made:  (a) 
in  general;  (b)  when  proposition,  embody- 
ing terms,  emanates  from  the  insurer;  (0) 
when  concluded  in  first  instance  by  local 
agent;  {d)  when  local  agent  has  no  author- 
ity to  accept  application:  (1)  general  prin- 
ciples; (2)  when  policy  mailed  directly  to 
insured;  (3)  when  policy  mailed  to  agent 
of  insured;  (4)  when  policy  delivered  to 
insured  by  local  agent  of  insurer:  (a)  when 
local  agent  required  to  coimtersign  policy; 
( h )  stipulation  that  contract  is  not  to  take 
effect  until  delivery  or  payment  of  pre- 
mium; (c)  when  no  conditions  precedent 
expressly  imposed;  (e)  revival;  open  pol- 
icy; if)  summary;  (III.)  choice  of  laws: 
(a)  general  principles;  intention;  express 
stipulations  as  to  governing  law;  public 
policy;  (b)  local  statutes  relating  to  for- 
eign insurance  companies  and  their  agents; 

(c)  laws  of  state  of  incorporation  as  limita- 
tion upon  powers  of  insurance  company; 
63  L.  R.  A. 


(d)  law  of  place  of  performance;  (e)  Uw 
of  place  where  insured  property  is  situated; 
if)  law  of  place  where  loss  occurs;  (g) 
construction  and  interpretation  of  the  lan- 
guage of  the  policy:  (I)  in  general;  (2) 
as  to  the  designation  of  beneficiaries;  (fc) 
assignment  of  policy;  (i)  right  of  insured 
to  dispose  of  proceeds;  validity  of  change 
of  beneficiary;  (/)  rights  of  creditors  in 
proceeds;  (ib)  as  to  notice;  forfeiture;  com- 
mutation; extended  insurance;  surrender 
value;  (1)  as  to  effect  of  misrepresentation 
in  the  application;  (m)  as  to  valued  pol- 
icy; (n)  suicide;  (o)  as  to  necessity  of  at- 
taching application,  or  copy  thereof,  to  pol- 
icy; (P)  transitory  character  of  action; 
(9)  as  to  damages  and  interest  em  mora; 
(r)  as  to  contractual  limitation;  («)  mis- 
cellaneous. 833 

COmrfiCTIKG  CABBIiaUi. 

See  CABBDCB8. 

CONSTITUTIONAL  IJkW. 

/Impairment  of  Obligation  of  Coniractiy 

see  C0NTBAOT8,  8. 
Effect,  upon  Balance  of  Statute,  of  Un- 
constitutional Provision^  see  Stat- 
tTTES,  1-3. 
See  also  Tasks. 

1.  The  people,  and  through  them  the 
legislature,  have  supreme  power  in  all  mat- 
ters of  government,  where  not  restricted  by 
constitutional  limitaticms.  Wallace  v.  Reno 
(Nev.)  337 

2.  A  person's  business,  occupation,  or 
calling  is,  aside  from  the  chattels  or  money 
employed  therein,  property,  within  the 
meaning  of  the  Constitution  guaranteeing 
to  every  citizen  a  certain  remedy  in  the 
law  for  any  injury  he  may  receive  in  his 
person,  property,  or  character.  Gray  v. 
Building  Trades  Council    (Minn.)  753 

3.  A  statute  exempting  police  officers 
from  the  presumption  that  possession  of 
papers  used  in  playing  policy  was  with 
knowledge  and  in  violation  of  law  is  not 
unconstitutional  as  class  legislation  upon 
the  ground  that  officers  whose  duty  did  not 
require  possession  of  such  papers  might 
thereby  be  exempted  from  the  operation  of 
the  statute,  since  the  statute  will  be  con-' 
strued  to  further  its  objects.  People  v. 
Adams  (N.  Y.)  406 
Self-ezeentinc   proTlsioiia. 

4.  Legislation  is  not  necessary  to  en- 
able the  courts  to  enforce  the  constitutional 
provision  guaranteeing  the  right  to  enjoy 
and  defend  life  and  liberty,  and  to  acquire, 
possess,  and  protect  property.  Erdman  v. 
Mitchell  (Pa.)  534 
Delegation  of  power. 

5«  A  statute  providing  that,  whenever 
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persons  desiring  to  remove  any  tract  of  land 
from  the  corporate  limits  of  a  city  shall 
petition  for  such  removal,  it  shall  be  made, 
provided  that  after  published  notice  the 
district  court  shall  find  that  no  public  or 
private  right  will  be  injured  or  endangered, 
sdl  considerations  as  to  any  right  of  the 
city  or  its  creditors  to  look  to  the  property 
for  taxes  being  excluded, — ^is  unconstitu- 
tional in  that  it  attempts  to  confer  a  leg- 
islative power  upon  such  petitioners.  Hutch- 
inson V.  Leimbach  (Kan.)  630 
Due  proeosa  of  law. 

6.  One  is  not  deprived  of  his  property 
without  due  process  of  law  by  an  ordinance 
imposing  a  penalty  for  failing  to  cut  the 
weeds  on  it,  which  cannot  be  collected  until 
after  a  day  in  court.  8t.  Louis  v.  Gait 
(Mo.)  778 

7.  A  statute  making  it  an  offense  know- 
ingly to  have  in  possession  any  papers  used 
in  playing  policy  does  not  deprive  one  of  his 
property  without  due  process  of  law.  Peo- 
ple V.  Adams  (N.  Y.)  406 

8.  Statutes  conferring  upon  a  city  coun- 
eil  power  to  regulate  and  license  all  kinds 
of  business,  and  authorizing  them  to  revoke 
any  license  where  there  is  reason  to  believe 
that  such  business  is  a  nuisance,  a  menace 
to  public  health,  or  detrimental  to  peace 
or  morals,  provided  such  revocation  shall  | 
be  by  unanimous  consent  of  the  board, 
which  fail  to  provide  for  any  notice  to  the 
licensee,  are  not  unconstitutional  as  de- 
priving a  person  of  property  without  due 
process  of  law.     Wallace  y,  Reno    (Nev.) 

337 
liiberty  to  eontraet. 

0.  A  statute  establishing  free  employ- 
ment agencies  to  be  maintained  at  public 
expense,  which  forbids  those  in  charge  of 
them  to  furnish  help  to  persons  whose 
employees  are  on  strike  or  locked  out,  or  to 
permit  them  to  have  access  to  the  names  of 
applicants  for  service,  while  expressly  en- 
titling other  employers  to  their  services,  is 
void  as  discriminating  between  two  classes 
of  employers,  and  depriving  applicants  of 
the  privilege  of  working  for  such  employers, 
and  as  interfering  with  the  freedom  of  con- 
tract. Mathews  v.  People  (111.)  73 
Equal  proteetton  and  priTlleses. 

10.  A  statute  forbidding  keepers  of  sa- 
loons to  permit  women  to  enter  them  for 
the  purpose  of  being  supplied  with  liquor 
does  not  deprive  them  of  their  property 
without  due  process  of  law,  destroy  their 
right  to  pursue  a  lawful  calling,  or  deny 
them  equal  rights  and  privileges  under  the 
law,  where  liquor  cannot  be  sold  without  a 
license.    Adams  v.  Cronin  (Colo.)  61 

11.  The  exemption  of  honorably  dis- 
eharged  soldiers  of  the  Rebellion,  dtiaens 
63  L.  R.  A. 


of  the  state,  from  the  provisions  of  a  stat- 
ute requiring  peddlers  to  pay  a  license  tax, 
is  a  denial  of  the  equal  protection  of  the 
laws  within  the  prohibition  of  U.  S.  Const. 
Amend.  14.    State  v.  Shedroi  (Vt.)         170 

12.  The  equal  protection  of  the  laws  is 
not  denied  by  a  statute  permitting  the  de- 
duction of  mortgage  indebtedness  to  the  ex- 
tent of  $700  from  the  assessed  value  of  real 
estate.    State  e»  rel.  Lewis  v.  Smith  (Ind.) 

116 
Relisioiu  fk«edoBt« 

13.  The  constitutional  guaranty  of  reli- 
gious freedom  is  not  violated  by  a  statute 
requiring  the  furnishing  of  medical  attend- 
ance to  minors,  where  the  Constitution  pro- 
vides that  liberty  of  conscience  shall  not  jus- 
tify practices  inconsistent  with  the  safety 
of  the  state.  People  v.  Pierson  (N.  Y.)  187 
Police  powers* 

14.  The  rights  conferred  by  the  constitu- 
tional guaranty  of  the  right  to  life,  liberty, 
and  the  enjoyment  of  one's  own  industry  are 
held  in  subordination  to  the  rights  of  soci- 
ety; so  that  the  owner  of  a  city  lot  cannot 
permit  weeds  to  grDW  on  his  lot  if  he  would 
thereby  endanger  the  health  of  others.  St. 
Louis  V.  Gait  (Mo.)  778 

Notes  and  Bbisfs. 

Constitutional  law;  constitutionality  of 
statute  establishing  free  employment  agen- 
cies, but  forbidding  furnishing  of  help  to 
employers  whose  employees  are  on  a  strike. 

76 

Constitutionality  of  statute  exempting 
veterans  from  payment  of  license  tax,  dis- 
crimination between  citizens  and  aliens.  179 

Statute  requiring  medical  attendance  to  be 
furnished  to  minors;  as  infringement  of 
right  to  religious  freedom;  as  interference 
with  control  of  parent  over  child;  extent 
of  police  power.  188 

Constitutionality  of  statute  making  it  an 
offense  to  have  possession  of  papers  used  in 
gambling;  provision  that  proof  of  possession 
shall  constitute  prima  facie  evidence  that 
possession  was  with  knowledge;  validity  of 
statute  providing  for  indeterminate  sen- 
tence. 407 

When  act  is  local  or  special;  reasonable- 
ness of  classification  for  purpose  of  legisla- 
tion. 486 

Definition  of  "due  process."  338 

Validity  of  statute  giving  private  persons 
right  to  petition  for  removal  of  land  from 
city.  630 

Necessity  of  sufficient  public  purpose  to 
justify  exercise  of  police  power.  747 

CONTAGIOUS  DISEASES 

See  Animals.  1^  2. 
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COHTBACT8. 

limiting  Liability  of  Carrier,  Construe- 
tion  of,  see  Casbieks,  0. 

Conflict  of  Laws  as  to  Validity  of  Con- 
tract Limiting  Liability,  see  Con- 
flict OP  LiAWS,   1. 

Denial  of  Freedom  of  Contract,  see 
Constitutional  Law,  9. 

Rescission  of,  by  Lifant,  see  Infants,  L 

VaUdlty. 

1.  A  contract  by  one  about  to  enter  an- 
other's employ  for  the  purpose  of  improv- 
ing machinery  used  in  the  latter's  business, 
that  the  employer  shall  have  the  benefit  of 
all  inventions  made  by  him  during  the  term 
of  the  employment,  and  that,  in  case  patents 
shall  not  be  applied  for,  the  employee  shall 
keep  the  .information  forever  secret,  is  not 
unconscionable,  nor  against  public  policy, 
and  may  be  enforced.  Thibodeau  v.  Hil- 
dreth  (C.  C.  App.  Ist  C.)  480 

2.  Public  policy  does  not  prevent  the 
enforcement  of  a  contract  by  a  custom  shirt 
maker,  upon  selling  the  good  will  of  his 
business,  not  to  be  connected  with  such  busi- 
ness again  within  the  state  for  a  period  of 
ten  years  in  competition  with  the  purchas- 
ers, where  the  customers  have  been  secured 
by  soliciting  orders  in  all  parts  of  the  state. 
Swigert  v.  Tilden  (Iowa)  608 

3.  A  contract  on  the  part  of  one  selling 
the  good  will  of  his  business  not  to  com- 
pete with  the  purchaser  for  a  given  time, 
which  is  reasonable  as  to  a  portion  of  the 
trade,  will  i^ot  be  declared  void  because  it 
may  be  unreasonable  as  to  that  portion  in 
the  immediate  vicinity  where  the  business  is 
located.  Id. 

4.  The  test  of  the  reasonableness,  with 
respect  to  time  and  territory,  of  a  contract 
by  one  selling  the  good  will  of  his  business, 
not  to  engage  in  the  same  business  in  com- 
petition with  the  purchasers,  is  what  will 
furnish  a  fair  and  full  protection  of  the 
business  and  good  will  which  have  been  pur- 
chased and  paid  for.  Id. 

5.  A  stipulation  in  a  contract  to  carry 
perishable  freight  that  it  must  be  at  own- 
er's risk  is  void  where  those  are  the  only 
terms  upon  which  the  carrier  would  imder- 
take  the  service.  Parker  v.  Atlantic  Coast 
Line  R.  Co.  (N.  C.)  827 

6.  A  carrier  cannot  contract  for  exemp- 
tion from  liability  for  injuries  caused  by 
delays  due  to  its  own  negligence.  Id. 

7.  A  carrier  cannot,  by  contract,  exempt 
itself  from  liability  for  damages  to  property 
received  for  transportation  which  directly 
result  from  its  own  negligence,  whether  it 
occurs  before  or  after  the  property  is  re- 
ceived. Id. 
03  L.  R.  A. 


Xmyalnnemt  of  oblisatlomA. 

8.  The  obligation  of  a  contract  is  not  lin- 
paired  by  the  taxation  of  a  special  franchise 
of  a  corporation.  People  ex  rel.  Metropoli- 
tan Street  R.  Co.  v.  State  Bd.  of  Tax  Comn. 
(N.  Y.)  884 

KOTE8  AND  BbIKTS. 

Contracts;  for  hire;  right  to  make,  as 
property.  536 

Of  carriers;  conflict  of  laws  as  to.  513 

Construction  of;  giving  effect  to  intent 
of  parties;  liberal  construction  of  ante- 
nuptial contract.  625 

Between  city  and  telephone  company, 
made  for  benefit  of  citizens;  right  of  latter 
to  enforce;  conditions  in,  construed  as  cov- 
enants. 728 

Validity  of  agreement,  on  sale  of  business, 
not  to  re-engage  therein;  as  in  restraint  of 
trade;  effect  of  limitation  of  territory.    610 

When  may  be  canceled;  validity  of  con- 
tract by  servant  that  employer  shall  have 
benefit  of  all  inventions  made  by  him  during 
term  of  employment.  480 

Liability  on,  to  one  not  a  party  thereto; 
where  injury  results  to  him.  744 

CONTRIBUTORT  HEGUGENCE. 

See  Neqlioenge,  5-8. 

CONVERSION, 

Notes  and  Berts. 
Conversion;  what  constitutes;  by  carrier. 

.    467 
COPYRIGHT. 

Notes  and  Bbiefs. 
Copyright;  property  in  product  of  mental 
labor  independent  of  copyright  statute.    255 

CORPORATIONS. 

Parties  Defendant  to  Suit  to  Subject 
Unpaid  Subscriptions  to  Claims  of 
Creditors,  see  Action  ob  Suit,  2. 

Franchise  Tax,  see  Cobpo&ations,  4-6. 

Which  may  Exercise  Power  of  Eminent 
Domain,  see  Eminent  Domain,  2^. 

Equity  Jurisdiction  of  Suit  by  Creditor 
to  Reach  Unpaid  Subscriptions,  see 
Equity,  2-4. 

Running  of  Statute  of  Limitations 
against  Action  on  Stock  Subscrip- 
tions, see  Limitation  of  Actions, 
2-4. 

Answer  in  Action  to  Recover  on  Unpaid 
Subscription,  see  Pleading,  7. 

Right  to  Dividends  and  Additional 
Stock  as  between  Life  Tenant  and 
Remainderman,  see  Trusts,  1-^. 

See  also  Receivers. 

1.  A  charter  may,  in  the  exercise  of  the 
sound  discretion  of  the  court,  be  refused 


GOBBOBORATIONS  ^COUSTB. 
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to  a  religiouB  society  which  is  organized 
to  promulgate  ncrt  only  religious  views,  but 
a  method  of  treating  disease  by  prayer, 
based  upon  the  theory  that  it  has  no  actual 
existence,  which  theory  is  opposed  to  the 
g^eneral  policy  of  the  state  as  shown  by 
the  quarantine  laws  and  those  prescribing 
the  qualification  of  persons  who  shall  be 
licensed  to  practise  medicine.  Re  First 
Church  of  Christ,  Scientist  (Pa.)  411 

2.  When  a  stockholder's  subscription  to 
the  capital  stock  of  a  corporation  provides 
that  payments  on  such  subscription  shall  be 
made  in  instalments  of  certain  per  cent  as 
called  for  by  the  board  of  directors,  pro- 
vided thirty  days  intervene  between  calls,  it 
is  competent  for  the  legislature  to  devest 
the  board  of  directors  of  its  discretion  to 
postpone  calls  beyond  periods  of  thirty  days 
each,  and  to  fix  absolutely,  within  the  limits 
of  the  contract,  the  time  and  amount  of  such 
payments.    West    v.    Topeka    Sav.     Bank 

(Kan.)  137 

3.  Creditors  of  a  corporation  cannot  at- 
tack payments  of  overdue  stock  subscrip- 
tions because  the  president  of  the  corpor- 
ation, in  order  to  secure  them,  without  au- 
thority, fraudulently  repurchased  the  stock 
with  assets  of  the  corporation.  Hall  v. 
Henderson   (Ala.)  673 

4.  The  fact  that  a  corporation  organ- 
ized to  build  a  bridge  is  not  expressly  au- 
thorized by  its  charter  to  obtain  approaches 
by  an  exercise  of  the  power  of  eminent  do- 
main does  not  bring  an  attempt  to  secure 
such  approaches  in  a  foreign  state  within 
the  operation  of  a  constitutional  provision 
of  such  state  forbidding  any  company  to  en- 
gage in  business  other  than  that  expressly 
authorized  by  its  charter.  Southern  I.  &  M. 
Bridge  Co.  v.  Stone  (Mo.)  301 

5.  Chancery  has  no  original  jurisdiction, 
at  the  suit  of  a  corporation  creditor,  to 
coerce  the  payment  by  stockholders  of  their 
subscriptions  to  its  capital.  Hall  v.  Hender- 
son (Ala.)  673 

6.  Subscriptions  to  the  stock  of  a  cor- 
poration do  not  constitute  trust  funds  for 
the  benefit  of  its  creditors,  so  as  to  give 
chancery  jurisdiction  of  a  suit  to  reach  them 
for  the  creditors'  benefit.  Id. 

Notes  aito  Buets. 

Corporations;  doctrine  of  ultra  vires  ap- 
plied to  contracts  of,  only  when  they  remain 
wholly  executory;  estoppel  to  plead  ultra 
vires.  603 

Imputing  notice  of  agent  to  corporation. 

875 

Effect  of  grant  of  power  to  corporation  to 
sue  and  be  sued  on  right  of  individual  stock- 
holder to  sue,  133 
63  L.  R.  A. 


When  limitations  b^n  to  run  as  to 
stockholder's  liability  on  subscription;  in 
case  of  insolvency  of  corporation;  right  of 
state  to  amend  or  repeal  charter  of  cor- 
poration; to  change  laws  relating  to  liabil- 
ity of  stockholders;  to  fix  arbitrarily  time 
when  subscriptions  shall  become  due.     138 

Interests  of  stockholder  in  surplus  earn- 
ings before  declaration  of  dividend;  relative 
rights  of  life  tenants  and  remaindermen  in 
dividends.  687 

Quo  warranto  against,  for  making  illegal 
charges  in  the  course  of  authorized  busi- 
ness. 761 

Quo  warranto  to  oust  from  exercise  of  au- 
thority not  granted;  to  test  right  to  exercise 
particular  franchises;  to  forfeit  exclusive 
feature  of  a  franchise;  ouster  of  particular 
franchise,  and  not  of  whole  charter;  infor- 
mation against,  in  nature  of  quo  warranto, 
as  public  prosecution;  as  of  legal,  not  equi- 
table, cc^izance;  as  civil  suit;  forfeiting 
charter  for  neglect  or  abuse  of  franchise; 
right  of  state  to  prescribe  conditions  as  pre- 
requisite to  continued  exercise  of  grant;  for- 
feiting franchise  on  breaoh  of  conditions; 
effect  of  ouster  from  franchises  unlawfully 
assumed  on  right  to  exercise  proper  fran- 
chises; what  franchises  are  triable  in  quo 
warranto;  who  may  inquire  into  usurpation 
of  franchise.  762 

Jurisdiction  of  equity  over,  to  wind  up 
affairs  of;  appointment  of  receiver  for; 
when  suit  for,  may  be  maintained;  appoint- 
ment of,  in  independent  action.  792 

Foreign;  implied  right  to  equal  powers 
with  domestic  corporation;  right  of  foreign 
bridge  corporation  to  condemn  property  in 
state.  305 

CORROBOBATION. 

Of  Witness,  see  Witnesses,  5. 

COUNTIES. 

Compensation  to  Attorney  Appointed 
to  Conduct  Disbarment  Proceed* 
ings,  see  Attobnets,  1. 

Notes  and  Bbiefs. 

Counties;  claim  against;  not  just  unless 
law  requires  or  authorizes  its  payment.     614 

Building  bridges  and  courthouses  as  neces- 
sary expenses  of.  870 

COURTS. 

Appearance  by  Nonresident  as  Waiver 

of  Objections  to  Jurisdiction,  see 

Action  or  Suit,  5. 
Appellate  Jurisdiction  of  United  States 

Supreme  Courts  see  Appeal  and 

Ebbob,  1-6, 
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When  Federal  Question  must  be  Raised 
to  Give  Supreme  Court  Appellate 

\  Jurisdiction,  see  Affkal  and 
Ebrob,  6. 

How  Question  must  he  Raised  to  Give 
Supreme  Court  Appellate  Jurisdic- 
tion, see  Appeal  aivd  Erbob,  7-9. 

Privilege  from  Arrest  wliile  Attend- 
ing, see  ASBEST,  1. 

1.  Upon  the  question  of  the  business 
residence,  for  jurisdictional  purposes,  of  a 
nonresident  who  owns,  but  has  discontinued 
the  operation  of,  a  distillery  within  the 
oounty,  his  testimony  as  to  his  intent  with 
respect  to  resumption  of  such  operation  may 
be  considered.    Gambrill  v.  Schooley  (Md.) 

427 

2.  The  nonresident  owner  of  a  distillery 
located  in  a  certain  county  cannot  be  said, 
as  matter  of  law,  to  be  carrying  on  business 
there  so  as  to  bring  him  within  the  jurisdic- 
tion of  its  courts,  where  he  has  contracted 
the  exclusive  sale  of  his  product  for  five 
years  to  one  concern,  which  cannot  be  re- 
quired to  take  more  than  (KM)  barrels  per  an- 
num, and  there  is  nothing  to  show  that  this 
cannot  be  supplied  from  stock  on  hand,  while 
the  distillery  has  been  closed  /or  three 
months,  and  is  not  to  be  opened  again  until 
orders  require  it.  Id. 

3.  The  construction  by  a  state  court  of 
a  law  of  the  state  as  authorizing  ^he  court 
to  try  and  determine  in  a  condemnation  pro- 
ceeding an  adverse  claim  of  the  plaintiff 
therein  to  an  interest  in  the  property  sought 
to  be  condemned  is  conclusive  on  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  that  court.  Hooker  v.  Los  An- 
geles (U.  S.  Sup.  Ct.)  471 

4.  Whether  or  not  an  opinion  shall  be 
filed  in  the  decision  of  e  case  is  a  matter 
of  discretion  with  the  supreme  court. 
Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 

827 

5.  A  judgment  rendered  by  a  special 
judge  elected  as  provided  by  law  is  neither 
void  nor  reversible  merely  because  he  did 
not  take  the  oath  prescribed  by  W.  Va. 
Const,  art.  4,  8  5.    Tower  v.  Whip  (W.  Va.) 

937 

NoTSS  Ain>  Bbiefs. 

Courts ;  power  to  amend  writ  of  execution 
by  adding  seal;  to  amend  its  records.      325 

Power  to  review  proceedings  of  city  coun- 
cil having  no  legal  existence.  338 

Consent  or  estoppel  to  confer  jurisdiction; 
granting  motion  to  compel  election  as  evi- 
dence that  objections  to  jurisdiction  have 
been  overruled  or  waived.  681 

Right  to  interfere  in  exercise  of  police 
power.  779 

O  L.  R.  A. 


Power  of,  to  grant  divorce  independent  of 
sUtute.  900 

CBEDITOB8'  BUX.  • 

Jurisdiction  of  Equity  to  Reach  Choaea 
in  Action  of  Judgment  Debtor,  see 
EQurrr,  1-4, 

CBDCIHAI.  JJLW. 

1.  The  legislature  may  impose  upon  one 
in  whose  possession  papers  used  in  playing 
policy  are  found  the  burden  of  showing  that 
such  possession  was  not  with  knowledge  and 
in  violation  of  a  statute  making  it  a  penal 
offense.    People  v.  Adams  (N.  Y.)  406 

2.  A  statute  permitting  the  imposition 
of  a  sentence  of  imprisonment  with  a  min- 
imum and  maximum  term  is  not  unconsti- 
tutional when  read  in  connection  with  the 
law  relating  to  prisons  by  which  the  au- 
thorities may,  under  certain  circumstances, 
parole  a  prisoner  at  the  termination  of  a 
minimum  term,  subject  to  his  good  behavior, 
and  to  the  liability  to  be  rearrested  in  ca«e 
of  breach  of  the  parole.  Id. 

3.  Jurisdiction  to  impose  sentence  upon 
one  convicted  of  crime  is  lost  by  permitting 
him  to  go  at  large  upon  his  own  recognizance 
pending  a  motion  for  new  trial,  and  taking 
no  further  action  in  the  case  until  after  the 
expiration  of  several  terms  of  court.  People 
ew  rel.  Boenert  y.  Barrett  (111.)  82 

4.  A  trial  court  has  no  jurisdiction  in 
definitely  to  suspend  sentence  after  convic- 
tion of  crime,  or  to  release  the  prisoner  on 
parole,  when  the  legislature  has  adopted 
a  plan  to  give  persons  convicted  of  crimod 
an  opportunity  to  reform  by  providing  a 
system  of  parole  and  boards  to  administer 
it.  Id. 

5.  The  right  to  take  advantage  of  the 
loss  of  jurisdiction  to  impose  sentence  hy 
permitting  the  convict  to  go  at  large  for  an 
unreasonable  time  upon  his  own  recogniz- 
ance is  not  lost  by  acting  upon  the  favor 
conferred  by  the  court.  Id. 

KOTES  AlfD  BbQVB. 

See  also  HoiaciDE. 

Loss  of  jurisdicti<m  to  impose  sentence  on 
convict  by  suspension  of  sentence  for  in- 
definite time.  S2 

Validity  of  statute  providing  for  indeter- 
minate sentence.  407 

Right  to  meet  witnesses  face  to  face; 
right  to  prove  trailing  of  accused  by  blood- 
hounds. 789 

Right  of  witness  to  act  as  juror;  effect  of 
knowledge  of  facts  to  disqualify  juror; 
opinion  of,  to  disqualify.  807 

DAMAGES. 

1.  The   infection   of   sound   hogs,  with 


Declarations— i>owBB. 
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Mrhich  they  are  innocently  placed  by  a  remote 
purchaser,  is  a  l^gal  consequence  of  the  sale, 
as  sound,  of  animals  suffering  from  an  in- 
fectious disease,  so  as  to  render  the  seller 
liable  for  the  resulting  loss.  Skinn  v.  Reut- 
ter   (Mich.)  743 

2.  The  award  of  punitive  damages  in  a 
slander  case  must  be  limited  as  the  circum- 
stances in  the  judgment  of  the  jury  require. 
Gambrill  y.  Schooley  (Md.)  427 

3.  The  measure  of  damages,  where  the 
negligent  delay  of  a  telegraph  company  in 
the  delivery  of  a  message  results  in  the  loss 
to  the  sender  of  a  sale  of  a  quantity  of  com 
at  a  price  above  the  market  value  of  the 
corn  at  the  time  and  place  it  would  have 
been  delivered  had  such  a  sale  been  niiade, 
is  the  difference  in  value  between  the  price 
the  corn  would  have  brought  had  the  sale 
been  made,  and  the  market  value  of  the 
com  at  such  time  and  place  of  delivery,  al- 
though it  was  finally  disposed  of  at  a  higher 
price  owing  to  an  advance  in  the  market 
price.  Western  U.  Teleg.  Co.  v.  Nye  & 
Schneider  Grain  Co.   (Neb.)  803 

NOTBS  AKO  BbXETS. 

Damages;  punitive;  for  slander;  where 
provocation  for  the  wrong  co-exists  there- 
with; for  injury  to  credit  and  reputation 
as  a  merchant.  431 

Right  to  recover  where  no  loss  results 
from  wrong  committed;  for  delay  in  deliv- 
ery of  telegram;  causing  loss  of  sale  of 
goods;  measure  of,  803 

BECUkBATIONS. 

Admissibility    in    Evidence,    see    Evi- 
dence, 39-42. 

DEDICATION. 

1.  An  intention  to  dedicate  to  the  pub- 
lic the  right  to  use  a  passway  will  be  pre- 
sumed in  case  the  owner  of  the  land  suffers 
the  use  for  a  great  length  of  time,  during 
which  property  may  have  been  bought  in 
reliance  upon  the  continued  existence  of  the 
way,  knowing  that  it  is  claimed  as  a  mat- 
ter of  right.       Riley  v.  Buchanan    (Ky.) 

642 

2.  Acceptance  of  a  highway  dedicated 
to  public  use  may  be  effected  by  long-con- 
tinued user,  without  the  necessity  of  formal 
acts  of  acceptance  on  the  part  of  the  pub- 
lic authorities,  where  the  road  dedicated  is 
a  benefit  to  the  public,  and  not  a  detriment. 

Id. 

DEEDS. 


Notes  and  Bbiets. 

Deeds;  official  plat  of  survey  of  lands 
with  notes,  etc.,  as  part  of  grant  or  deed; 
controlling  effect  of;  statements  of  course, 
63  L.  R.  A.  66 


distance,   and   quantity  as  subordinate  to 
natural  and  artificial  monuments.  158 

Necessity  of  delivery  of,  to  convey  title; 
what  constitutes  delivery;  presumption  of 
delivery  from  recording  of  deed.  335 


DEFlUlTXOire. 

Notes  and  Bsnors. 
•Definitions;  "physical  injury." 
Meaning  of  word  ^'resident." 


285 
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DEIiEOATIOH   OF   POWER. 

Delegation   of  Legislative   Power;    set 
Constitutional  Law,  5. 

DE1I17BREB. 

See  also  Pleading,  10,  11. 

Notes  and  Bbiefs. 

• 
Demurrer;    right   to   take   advantage   of 
statute  of  limitations  by.  195 

DEPOSITIONS. 

Depositions  will  be  suppressed  which 
are  taken  in  violation  of  a  rule  providing 
that  testimony  cannot  be  taken  by  either 
party  until  the  cause  ia  at  issue  by  sufficient 
answer  or  decree  pro  oanfeaao  as  to  all  the 
defendants.    Hall  v.  Henderson  (Ala.)     673 

DESCENT  AND  DISTRIB1TTION. 

Effect  of  Decree  of  Divorce  Where  One 

of  the  Parties  Dies  before  Decree 

^  Becomes    Absolute,    see   Husband 

and  Wde,  3,  4. 

See  also  Ezeoutobs  and  Administra- 

tobs.  . 

Notes  and  BsiErs. 

Descent  and  distribution;  remedy  of  dis- 
tributee as  to  accounting  of  which  he  had 
no  notice  and  on  which  he  did  not  appear. 

95 

DEVISE. 

See  Wills. 

DISCRETIONART  DECISIONS. 

Review  of,  see  Appeal  and  Ebbob,  17 

DISCRIMINATION. 

By  Carriers,  see  Gabbiebs,  2-4. 

DIVORCE. 

See  Husband  and  Wife,  2-4. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  16-24. 

DOWER. 

Apportionment  of  Annuities  Given  in 
Lieu  of,  see  Annuities,  1. 

Notes  and  Bbiefs. 
Equitable  remedy  to  subject  unassigned 


dower  to  judgment  after  return  of  no  prop- 
erty found,  «73 
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Ddslimo^Emikbiit  Domaui. 


PUIXINO* 

Norn  AlTD  BRTKra. 

Dueling;  homicide  in  the  eommisftion  of. 

377 
PUE  PBOCS8S. 

See  Constitutional  Law,  6-8. 

SJEOnON. 

Of  Person   from  Train,   see  Gaxbikbs, 
29-32. 

ELECTBIOAI.     USES     AHD     APPU- 
AKCES. 

1.  A  telephone  company  which  negli- 
gently stretches  a  wire  over  the  roof  of  a 
store  porch  without  adequate  insulation 
owes  no  duty  to  a  passerby  who  takes  refuge 
under  the  roof  from  a  rain  storm;  hence  it 
Is  not  liable  for  his  ^eath  in  case  lightning 
is  conducted  by  the  wire  to  the  roof,  and 
kills  him  in  reaching  the  ground.  Cumber- 
land Teleg.  &  Teleph.  Co.  v.  Martin   (Ky.) 

460 

2.  Providing  insulation  sufficient  to 
withstand  lightning  which  may  strike  the 
wires  is  not  within  the  obligation  of  an 
electric  lighting  company  in  carrying  its 
wires  into  a  building  for  the  lighting  of 
which  it  has  contracted  to  furnish  electric- 
ity. Phcenix  Light  &  Fuel  Co.  v.  Bennett 
(Ariz.)  219 

Notes  and  Briefs. 
Liability  for  negligently  permitting  elec- 
tric wire  to  remain  out  of  place,  where  in- 
jury   results    therefrom;    where    lightning 
conveyed-  thereby.  220 


ELEOTBIO  UOHT  OOMPAKT. 

Duty  in  Insulating  Wires,  see  Electbi- 
CAL  Uses  and  Appliances,  2. 

ZXEOTBIO  RAII.WATS. 

Injury  to  Passenger  by  Burning  out  of 
Fuse,  see  Cabbiebs,  17,  18. 

Burning  out  of  Fuse  as  Evidence  of 
Negligence,  see  Evidence,  10. 

See  also  Bailboads  ;  SStbeet  Railways. 

ELEVATOR. 

Proximate  Cause  of  Injury,  see  Neg- 
ligence, I,  2. 

Notes  and  Bbiefs. 
Elevators;  negligence  in  operating;  owner 
of,  as  common  carrier.  417 

EMINEKT  DOlCAnr. 
What  oonatitiitea  a  taking. 

1.  Requiring  one  to  cut  weeds  on  his 
property  is  not  a  taking  of  the  property 
within  the  meaning  of  a  constitutional  pro- 
vision that  private  property  shall  not  be 
taken  for  private  use,  or  for  public  use  i^ith- 
out  compensation,    bt.  Louis  v.  Gait  (Mo.) 

778 
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Wlio  wamj  ezereise  lic^t. 

2.  A  corporation  organized  to  build  a 
bridge  nwiy  exercise  the  powers  possessed  by 
such  corporations  in  a  foreign  state  in  which 
it  undertakes  to  do  business  by  consent  of 
such  state,  including  that  of  acquiring  land 
for  approaches  and  terminal  facilities  by  an 
exercise  of  the  power  of  eminent  domain, 
although  no  such  power  is  expressly  con- 
ferred upon  it  by  its  charter.  Southern  I. 
&  M.  Bridge  Co.  v.  Stone  (Mo.)  301 

3.  Changing  the  words  "to  the  uses  of 
said  corporation,"  in  the  section  of  a  statute 
providing  for  the  creation  of  bridge  com- 
panies, which  specifies  for  what  purpo^-s 
property  may  be  acquired  under  the  power 
of  eminent  domain,  so  as  to  read  **for  ap- 
proaches, road,  foot,  or  wagon  ways,"  docs 
not  indicate  an  intention  to  deprive  a  com- 
pany organized  to  construct  a  railroad 
bridge  of  the  power  to  condemn  property 
for  terminal  accommodations  for  the  use  of 
such  railroads  as  may  desire  to  use  the 
bridge,  since  the  word  "road"  may  be  held 
to  include  railroad.  Id. 

4.  That  a  corporation  has  under  its  char- 
ter power  to  condemn  land  for  a  certain 
purpose  will  give  it  no  right  to  exercise  the 
power  in  another  state  unless  it  is  permitted 
to  do  so  by  the  laws  of  the  latter.  Id. 

5.  A  statute  authorizing  a  foreign  bridge 
company,  upon  filing  its  articles  of  incorpo- 
ration and  receiving  a  certificate  from  the 
secretary  of  state,  to  transact  within  the 
state  the  business  which  its  charter  au- 
thorizes, confers  upon  it  the  right  to  ac- 
quire by  the  exercise  of  the  power  of  emi- 
nent domain  the  property  which  is  necessary 
for  its  approaches  and  terminal  facilities, 
where  by  the  local  laws  that  is  one  of  the 
incidents  of  the  granting  of  a  charter  au- 
thorizing the  construction  of  such  a  bridge. 

Id. 
For  what  purpose. 

6.  Private  property  cannot  be  taken  for  a 
private  use  under  a  constitutional  provision 
that  such  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation. Gaylord  v.  Sanitary  District 
(111.)  5S2 

7.  The  legislature  cannot  authorize  the 
condemnation  of  private  property  for  the 
erection  of  public  mills  and  machinery  gen- 
erally, without  anything  to  show  what  is 
meant  by  a  public  mill,  or  anything  to  give 
the  public  any  interest  in  a  mill  after  it  is 
erected.  Id. 

8.  That  a  particular  use  will  be  of  bene- 
fit to  the  public  does  not  alone  make  it  a 
public  use,  within  the  meaning  of  a  consti- 
tutional provision  that  private  property 
shall  be  taken  only  for  public  use.  Healy 
Lumber  Co.  v.  Morris   (Wash.)  Sib 


Equal  PKOTEcnoN;  Bk^uitr. 
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0.  The  power  of  eminent  domain  may  be 
exercised  to  secure  property  needed  for  the 
construction  and  maintenance  of  a  toll 
bridge.  Southern  I.  &  M.  Bridge  Co.  v. 
Stone  (Mo.)  301 

10.  A  railroad  bridge  is  within  the  pro- 
visions of  a  statute  permitting  the  construc- 
tion of  bridges  for  public  use.  Id. 

11.  Constitutional  authority  to  acquire  an 
easement  over  land  for  a  private  way  of  ne- 
cessity does  not  empower  one  landowner  to 
condemn  a  right  of  way  over  his  neighbor's 
property  for  the  purpose  of  getting  his  logs 
and  timber  to  market.  Healy  Lumber  Co.  v. 
Morris   (Wash.)  820 

12.  The  acquisition  of  an  easement  over 
land  for  the  transportation  to  market  of 
logs  of  a  private  owner  is  within  a  constitu- 
tional provision  that  private  property  shall 
not  be  taken  for  private  use,  and  making  the 
question  whether  or  not  a  contemplated  use 
is  private  one  for  the  determination  of  the 
courts.  Id. 

ProoeedinK>« 

13.  The  alienation  of  property  pending 
proceedings  to  acquire  title  to  it  by  an  exer- 
cise of  the  power  of  eminent  domain  does 
not  render  it  incumbent  on  the  one  seeking 
the  property  to  amend  his  petition  and  bring 
in  the  purchaser.  Southern  I.  &  M.  Bridge 
Co.  V.  Stone  (Mo.)  301 

Notes  and  BmErs. 

Eminent  domain;  to  obtain  property  for 
construction  of  interstate  bridge;  exercise 
of,  by  agency  of  Federal  government  in  regu- 
lating interstate  commerce;  by  foreign  cor- 
poration; presumption  that  power  to  con- 
demn remains  in  state  until  shown  to  have 
been  granted  by  affirmative  statute.  306 

Constitutionality  of  mill  acts;  improve- 
ment of  navigation  as  public  use  authorizing 
condemnation;  question  whether  public  wel- 
fare requires  exercise  of  eminent  domain 
as  one  entirely  within  legislative  discretion; 
effect  of  fact  that  private  ends  will  be  ad- 
vanced by  the  public  user;  right  to  ques- 
tion intention  of  petitioner  to  devote  prop- 
erty to  public  use  specified.  582 

What  constitutes  "public  use"  justifying 
exercise  of;  condemnation  of  land  for  log- 
ging road.  821 

EQUAI.  PBOTEOTIOK. 

See  Constitutional  Law,  10-12. 

EQUITY. 

Jurisdiction  of  Suit  by  Corporation 
Creditor  to  Compel  Payment  of 
Stock  Subscriptions,  see  Corpora- 
tions, 5,  6. 

1.  A  suit  to  reach  choaes  in  action  of  the 
63  L.  R.  A. 


debtor  in  satisfaction  of  a  judgment  is  not 
authorized  by  a  statute  providing  for  a  bill 
of  discovery  in  case  an  execution  is  returned 
unsatisfied,  and  empowering  the  court  to 
compel  satisfaction  of  the  judgment  out  of 
any  property  discovered.  Hall  v.  Hender- 
son (Ala.)  (573 

2.  The  unauthorized  cancelation  and  sur- 
render by  the  president  of  a  corporation  of 
notes  given  for  stock  subscriptions  does  not 
involve  fraud  on  the  part  of  the  company 
which  will  give  equity  jurisdiction  of  a  suit 
by  its  creditor  to  reach  the  unpaid  subscrip- 
tions, although  his  statutory  ^  remedy  by 
garnishment  is  thereby  defeated.  Id. 

3.  Compelling  creditors  of  a  corpo- 
ration to  elect  between  a  pending  garnish- 
ment .proceeding  and  suit  in  chancery  to 
reach  unpaid  stock  subscriptions  will  not 
confer  jurisdiction  on  the  chancery  court, 
if  it  did  not  otherwise  exist.  Id. 

4.  The  right  to  prosecute  legal  remedies 
to  reach  unpaid  stock  subscriptions  is  not 
so  unavailable  to  assignees  of  a  judgment 
against  the  corporation  as  to  enable  them  to 
resort  to  equity  for  that  purpose.  ld.« 

5.  Only  in  extreme  and  exceptional  cases 
should  a  court  of  equity  interfere  with  the 
enforcement  of  municipal  ordinances  which 
vitally  concern  the  tranquility  of  the  com- 
munity and  the  good  order  of  society.  Adams 
V.  Cronin   (Colo.)  61 

Notes  and  Bribfs. 

Equity;  jurisdiction  to  look  to  origin  of 
stock  dividend  to  determine  what  is  in- 
come and  what  is  capital  as  between  life  ten- 
ant and  remainderman.  588 

Power  of,  to  subject  property  of  debtor  in 
hands  of  third  person  to  payment  of  judg- 
ment; after  execution  and  return  of  no  prop- 
erty found;  inherent  power  of  chancery  to 
compel  application  of  choses  in  action  to 
satisfaction  of  judgment  on  return  of  nulla 
bona  at  law;  estoppel  to  contest  jurisdic- 
tion. 673 

Jurisdiction  of,  over  corporate  bodies  to 
wind  up  their  .concerns ;  to  sequestrate  cor- 
porate property  by  means  of  receiver.      792 

Equitable  remedy  to  subject  choses  in  ac- 
tion to  judgment  after  return  of  no  property 
found: — (I.)  Scope;  (II.)  general  principle; 
(III.)  enactment  of  statute  evidencing  the 
original  jurisdiction;  (IV.)  effect  of  statu- 
tory enactment  to  abrogate  the  original 
rule;  (V.)  statutory  remedy  less  adequate; 
(VI.)  existence  of  legal  remedy;  (VII.)  ef- 
fect of  discharge  from  imprisonment  under 
insolvent  law;  (VIII.)  choses  in  action 
within  meaning  of  rule:  (a)  unas&igned 
dower ;  ( 6 )  debt  due  corporation  for  unpaid 
stock;    (c)    debt  due  from  government  or 


10'i8 


Estoppel;  Bvidbiicb, 


municipality;  {d)  claim  of  damages  for  a 
tort;  (e)  future  salary  or  earnings;  earned 
but  not  payable;  (jf)  property  in  (matodia 
legia;  (IX.)  in  Federal  courts;  (X.)  special 
cases;   (XI.)  conclusion.  673 

ESTOPPEL. 

To  Plead  Limitation,  see  Limitation 
OF  Actions,  1. 

One  injured  by  the  burning  out  of  a  fuse 
on  an  electric  car  does  not  lose  the  right  to 
rely  upon  the  doctrine  of  res  ipsa  loquitur 
by  attempting  to  show  particularly  the 
cause  of  the  accident,  if  at  the  close  of  the 
testimony  the  cause  does  not  clearly  ap- 
pear, or  if  there  is  a  dispute  as  to  what  such 
cause  was.  Cass«idy  v.  Old  Colony  Street 
R.  Go.  (Mass.)  •     285 

I  NOIXS  AND  BrISFS. 

Estoppel;  of  bank  to  deny  authority  of 
officer.  953 

Of  party  receiving  benefit  of  contract  of 
municipality  to  question  latter's  power  to 
enter  into  same.  728 

By  conduct;  essential  elements  of.  594 
I     To  plead  defense  of  ultra  vvrea.  603 

To  plead  defense  of  limitations: — (I.) 
Specific  agreement  to  waive  the  statute:  (a) 
in  writing;  (h)  oral;  (II.)  other  agree- 
ments that  caus^  delay;  (III.)  request  for 
delay;  (IV.)  representations  as  to  material 
facts;  (V.)  payments;  (VI.)  actions  on  in- 
surance policies;  (VII.)  actions  on  carriers' 
contracts;    (VIII.)   summary.  193 

EVIDEKOE. 

Sufficiency  of  Objection  to  Raise  Ques- 
tion in  Appellate  Court,  see  Appeal 
AND  Ebbob,  15. 

Presumption  of  Intention  to  Dedicate 
Passageway,  see  Dedication,  1. 

See  also  Witnesses. 

1.  That  papers  were  seized  in  violation 
of   the   constitutional    provision   protecting 

ne  against  unreasonable  searches  and  seiz- 
ures does  not  prevent  their  being  used  in 
evidence  against  him  if  he  is  placed  on  trial 
upon  a  criminal  charge.     People  v.  Adams 

(N.  Y.)  406 

2.  A  stipulation  that  copies  of  a  news- 
paper may  be  introduced  in  evidence  in  an 
action  for  loss  of  perishable  freight  because 
of  alleged  negligence  of  the  carrier,  upon  the 
question  of  the  condition  of  the  "market 
and  market  value,"  is  sufficient  to  admit 
them  in  proof  of  surrounding  facts  and  cir- 
cumstances that  directly  tend  to  affect  the 
value  of  the  freight  upon  the  market.  Par- 
ker V.  Atlantic  Coast  Line  R.  Co.   (N.  C.) 

827 

3.  Experiments  as  to  whether  or  not ' 
63  L.  R.  A. 


words  spoken  under  similar  conditions 
where  defendant  stood  could  have  been 
heard  where  plaintiff  stood  are  admissible 
in  an  action  for  slander,  the  defense  being 
that  the  words  were  not  spoken.  Gambrill 
V.  Schooley  (Md.)  427 

4.  The  report  of  a  boiler  insurance  com- 
pany that  its  inspectors  had  made  a  proper 
inspection  of  a  particular  boiler  is  not  con- 
clusive evidence  of  that  fact.  Anderson  v. 
Hays  Mfg.  Co.  (Pa.)  640 
Judloial  notiee. 

5.  The  courts  will  take  judicial  notice 
of  the  fact  that  a  high,  rank  growth  of 
weeds  in  a  populous  commimity  has  a  strong 
tendency  to  produce  sickness,  and  to  mar 
the  health  of  the  inhabitants.  St.  Louis  v. 
Gait   (Mo.)  778 

6.  Courts  will  not  take  judicial  notice  of 
legislative  acts  or  statutes  of  other  states, 
or  of  foreign  laws.  Southern  I.  &  M.  Bridge 
Co.  V.  Stone  (Mo.)  301 
Presnniptioiis  and  burden  of  proof. 

7.  In  the  absence  of  anything  to  show 
insanity,  the  presumption  is  that  one  who 
committed  suicide  was  sane.  Royal  Circle 
V.  Achterrath  (111.)  452 

8.  N^Iigence  on  the  part  of  a  street  rail- 
way company  is  presumed  where  a  car  be- 
comes unmanageable  on  a  grade,  and  begins 
to  descend  so  as  to  imperil  the  safety  of 
passenger's  on  a  following  car.  Palmer  v. 
Warren  Street  R.  Co.  (Pa.)  507 

9.  The  owner  of  an  electric  street  car, 
against  whom  suit  is  brought  by  a  passenger 
injured  by  the  burning  out  of  a  fuse,  is  not 
entitled  to  an  instruction  that  the  doctrine 
of  res  ipsa  loquitur  does  'not  apply,  where 
the  evidence  might  justify  a  finding  that  the 
resulting  flame  was  greatly  in  excess  of 
wnat  would  have  resulted  had  the  fuse  been 
in  proper  condition,  and  the  imperfect  con- 
dition of  the  fuse  could  have  been  discovered 
by  the  use  of  reasonaMe  care.  Cassady  v. 
Old  Colony  Street  R.  Co.  (Mass.)  285 

10.  The  ordinary  burning  out  of  a  fuse  in 
an  electric  car  is  not  prima  facie  evidence 
of  negligence  on  the  part  of  the  carrier.      Id. 

11.  A  defendant  pleading  nonresidence  to 
defeat  the  jurisdiction  of  the  court  over  him 
has  the  burden  of  proof  to  support  his  plea. 
Gambrill  v.  Schooley  (Md.)  427 

12.  A  carrier  has  the  burden  of  showing 
diligence  to  avoid  delay  in  the  transporta- 
tion and  delivery  of  perishable  freight. 
Parker  v.  Atlantic  Coast  Line  R.  Co.  (N. 
C.)  827 

13.  The  burden  is  always  on  the  plaintiff, 
in  an  action  for  personal  injury,  to  show 
that  the  negligence  charged  was  the  proxi- 
mate cause  of  the  injury.  Cole  v.  German 
Sav.  &  L.  Soc.  (C.  C.  A.  8th  C.)  416 
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14.  A  latent  ambiguity  is  disclosed  by  evi- 
dence that  testator  did  not  own  land  which 
the  will  attempts  to  devise,  whether  he  de- 
scribes it  as  his  land  or  not.  Pate  v.  Bush- 
ong  (Ind.)  693 

16.  When  two  things  equally  answer  the 
description  in  a  will,  the  ambiguity  may  be 
removed  by  evidence.  '  Id. 

DocnmeiLtary  OTidesee. 

16.  A  clause  forbidding  the  giving  in  evi- 
dence of  an  application  for  life  insurance  in 
a  suit  on  the  policy,  unless  it  is  attached 
thereto,  when  inserted  in  a  statute  requir- 
ing such  attachment  in  case  of  all  policies 
issued  within  the  state,  applies  only  to  the 
class  of  policies  with  which  the  statute  is 
dealing.  Johnson  v.  Mut.  L.  Ins.  Go. 
(Mass.)  833 

17.  It  is  not  error  to  admit  evidence  for 
the  identification  of  a  letter  as  preliminary 
to  showing  its  admissibility  in  evidence. 
Gambrill  v.  Schooley  (Md.)  427 

18.  An  original  deed  cannot  be  used  in  ev- 
idence in  place  of  a  certified  copy  without 
proving  the  signature  of  the  grantor  and 
the  due  execution  of  the  deed.  Id. 

19.  Proof  of  the  handwriting  of  a  sub- 
scribing witness  to  a  recorded  agreement  is 
sufficient  if  it  complies  with  the  statutory 
requirements.    RatlifT   v.   ItatlifT    (N.    G.) 

963 

20.  A  paper  bearing  a  signature  the  gen- 
uineness of  which  is  not  admitted  cannot  be 
introduced  in  evidence  for  the  purpose  of 
attacking  a  signature  to  a  paper  in  evidence 
by  comparison.  Id. 

21.  A  copy  of  a  registered  paper  is  not 
inadmissible  in  evidence  because  the  regis- 
tration does  not  show  that  a  revenue  stamp 
was  attached  to  it.  Id. 

22.  Upon  contest  of  a  will  for  forgery, 
which  sets  up  a  con^iracy  to  cheat  contest- 
ants out  of  their  share  of  the  estate,  evi- 
dence is  admissible  of  former  proceedings 
attempting  to  have  the  estate  adjudged  to 
proponent  as  sole  heir,  of  an  attempt  to  pro- 
bate a  former  will,  and  of  a  transfer  by 
proponent  to  her  husband  of  a  large  part  of 
the  estate.    Farleigh  t.  Kelley  (Mont.)    319 

23.  When  the  statute  permits  the  intro- 
duction in  evidence  of  copies  of  registered 
deeds,  except  imder  certain  conditions,  pro- 
duction of  the  original  cannot  be  required, 
unless  such  conditions  are  present.  Ratliff 
V.  Ratliff  (N.  G.)  963 

24.  When  other  writings  are  available  for 
comparison  with  a  disputed  writing  in  a 
slander  case,  a  letter  should  not  be  admitted 
in  evidence  confined  to  the  political  issues 
of  a  pending  presidential  campaign,  the  ef- 
fect of  which  would  tend  to  prejudice  de- 
63  L.  B.  A. 


fendant  with  such  members  of  the  jury  as 
did  not  share  the  views  expressed.  Gam- 
brill  V.  Schooley  (Md.)  427 

Belevaaey  matd  auiterlality. 

26.  If  a  carrier  attempts  to  excuse  delay 
in  transporting  freight  by  the  existence  of  a 
strike  among  employees  at  a  terminal,  the 
shipper  may  show  the  means  taken  by  other 
carriers  to  avoid  the  effects  of  the  strike. 
Parker  v.  Atlantic  Goast  Line  R.  Go.  (N. 
G.)  827 

26.  In  an  action  to  recover  damages  for 
dipping  sheep  in  an  imsuitable  solution,  so 
that  some  died  and  others  were  permanently 
injured,  evidence  is  not  admissible  that  no 
sheep  were  killed  by  using  the  same  solution 
imder  similar  circumstances  upon  flocks  of 
other  persons,  where  there  is  no  attempt  to 
show  that  such  other  sheep  were  not  in- 
jured.   Bair  ▼.  Struck  (Mont.)  481 

27.  The  conduct  and  behavior  of  blood- 
hounds after  being  set  upon  the  trail  of  a 
fugitive  criminal  may  not  be  given  in  evi- 
dence by  the  state  for  the  purpose  of  prov- 
ing that  the  scent  of  the  accused  and  the 
scent  of  the  person  who  perpetrated  the 
crime  which  is  being  investigated  are  iden- 
tical.   Brott  V.  State  (Neb.)  789 

28.  A  paper  not  admissible  in  evidence 
because  irrelevant  cannot  be  made  admis- 
sible by  the  fact  that  the  probate  ordering 
it  to  registration  was  in  the  handwriting  of 
a  former  judge  of  probate,  Ratliff  v.  Rat- 
liff (N.  G.)  963 

29.  Upon  the  question  whether  or  not  a 
decedent  held  real  estate  in  trust,  evidence 
that  his  other  real  estate  was  allotted  to  his 
widow  for  dower,  and  that  he  granted  the 
property  in  controversy  to  children  by  a 
second  wife  in  consideration  of  love  and  af- 
fection, is  irrelevant.  Id. 

30.  Upon  trial  of  one  for  manslaughter 
in  causing  the  death  of  a  woman  in  attempt- 
ing to  cause  a  miscarriage,  evidence  is  ad- 
missible that,  upon  leaving  home,  she  stated 
that  she  was  in  trouble,  and  was  going  to 
accused  for  treatment,  as  explanatory  of  the 
nature,  character,  and  object  of  her  act. 
State  V.  Power  (Wash.)  902 

31.  Evidence  of  defendant's  eviction  of 
plaintiff  from  premises  furnished  him  under 
contract,  and  of  the  transactions  connected 
therewith,  are  not  admissible  for  the  pur- 
pose of  showing  malice  in  an  action  for 
slander  which  had  no  relation  to  the  evic- 
tion.   Gambrill  y.  Schooley  (Md.)  427 

32.  Upon  an  issue  of  conspiracy  to  de- 
priye  representatives  of  a  decedent  of  par- 
ticipating in  his  estate,  evidence  is  admissi- 
ble that  the  husband  of  the  one  who  secured 
control  of  the  estate,  who  was  shown  to  be 
acting  for  her,  upon  learning  of  a  request 
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upon  the  clerk  of  the  court  for  information 
as  to  the  value  of  the  estate,  asked  permis- 
sion to  answer  it,  and,  upon  heing  refused, 
asked  the  clerk  to  say  it  was  not  very  valu- 
able, and  that  the  woman  wrote  to  the  per- 
son sending  the  request  to  the  effect  that 
the  estate  had  been  settled  and  the  prop- 
erty left  to  her.  Farleigh  v.  Kelley 
(Mont.)  319 

33.  Plaintiff's  bankruptcy  thirty  years 
previous  is  too  remote  in  time  to  render  evi- 
dence of  its  details  admissible  in  an  action 
for   slander.     Gambrill   v.   Schooley    (Md.) 

427 

34.  The  rule  admitting  other  utterances 
by  defendant  to  show  malice  in  an  action 
for  slander  cannot  be  extended  to  include 
actionable  words  constituting  the  basis  of 
a  pending  action.  Id. 

35.  Evidence  of  the  writing  of  similar 
words  in  private  letters  from  defendant  to 
plaintiff  is  admissible  in  an  action  for 
slander  to  show  malice.  Id. 

36.  Slanderous  words  similar  to  those 
charged  in  the  declaration  in  an  action  for 
slander,  spoken  to  third  persons  within  a 
year  after  the  commencement  of  the  action, 
are  admissible  in  evidence  as  tending  to 
show  malice.  Id. 

37.  Evidence  that  plaintiff  lost  his  posi- 
tion at  defendant's  suggestion  is  not  admis- 
sible in  an  action  for  slander,  where  no  such 
loss  or  injury  was  alleged  in  the  declaration 
as  special  damage.  Id. 

38.  In  the  absence  of  appropriate  plead- 
ings, a  passenger  cannot,  on  the  trial  of 
an  action  against  the  carrier  for  carrying 
her  beyond  her  destination,  rely  on  and 
make  proof  of  a  custom  on  the  part  of  its 
conductors  to  lend  special  assistance  to  lady 
passengers  when  traveling  unattended. 
Southern  R.  Co.  v.  Hobbs  (Ga.)  68 
Deelarations. 

39.  Evidence  of  declarations  made  nearly 
four  years  after  the  execution  of  a  will,  as 
to  statements  made  by  the  testator  at  the 
time  of  such  execution,  cannot  be  received  as 
part  of  the  res  geatw.  Farleigh  y.  Kelley 
(Mont.)  319 

40.  Declarations  made  by  one  in  posses- 
sion of  land,  characterizing  or  explaining 
his  claim  to  ownership,  or  in  disparagement 
of  his  own  title,  are  competent,  not  only 
against  the  declarant,  but  against  all  claim- 
ing under  him.     Ratliff  v.  Ratliff    (N.  C.) 

963 

41.  That  a  declaration  by  a  dying  person 
was  made  two  days  before  death,  and  that 
he  did  not  expressly  state  that  he  believed 
he  was  going  to  die,  do  not  make  it  inadmis- 
sible in  evidence  as  a  dying  declaration, 
where  the  illness  actually  caused  death,  and 
63  L.  R.  A. 


from  the  statement  of  deceased  and  the  sur- 
rounding circumstances  it  is  evident  that 
he  had  given  up  all  hope  of  recovery.  State 
V.  Power  (Wash.)  902 

42.  Declarations  of  one  in  possessimi  of 
real  estate,  that  he  held  it  in  fee,  are  not 
admissible  in  favor  of  his  successors  in  in- 
terest to  defeat  a  claim  that  he  held  in 
trust.  Ratliff  v.  Ratliff  (N.  C.)  963 
Oplnioiui  and  oonelnaloiis. 

43.  In  an  action  upon  a  promissory  note, 
when  the  defendant  denies  its  execution,  an 
expert  as  to  handwriting  may  compare  the 
signature  to  the  note  with  the  defendant's 
signature  to  pleas  signed  and  sworn  to  by 
him  and  filed  by  him,  and  express  his  opin- 
ion whether  the  same  person  made  the  sig- 
nature to  the  note  and  tne  pleas.  Tower  v. 
Whip  (W.  Va.)  937 

44.  That  a  witness  called  to  prove  hand- 
writing was  not  acquainted  with  the  writ- 
ing of  the  one  who  is  alleged  to  have  written 
the  signature  in  controversy  until  four 
years  after  its  date  is  not  sufficient  to  make 
him  incompetent  to  testify;  the  question  of 
the  value  of  his  opinion  under  the  circum- 
stances being  for  the  jury.  Ratliff  v.  Rat- 
liff (N.  C.)  903 

45.  That  evidence  to  show  that  a  hand- 
writing expert  has  been  mistaken  as  to  sig- 
natures which  he  has  pronounced  genuine 
will  introduce  collateral  issues  does  not 
render  it  incompetent.  Hoag  v.  Wright  (N. 
Y.)  163 

46.  Where  a  handwriting  expert  makes  a 
mistake  in  his  effort  to  distinguish  spurious 
from  genuine  signatures,  and  he  does  not 
acknowledge  his  error,  it  may  be  shovm  by 
other  testimony.  Id. 

47.  Papers  containing  false  signatures 
which  were  pronounced  genuine  at  a  former 
trial  by  experts  called  at  the  second  trial 
may  be  introduced  in  evidence  for  the  pur- 
pose of  showing  the  former  mistake,  and 
thereby  affecting  the  weight  of  their  opin- 
ions. Id. 

48.  A  physician  who  has  testified  as  to 
the  permanency  of  an  injury  received  by  a 
passenger  through  the  carrier's  negligence 
may  be  permitted  to  give  his  opinion  as  to 
how  the  inj\iry  will  affect  ability  to  perform 
labo^.  Palmer  v.  Warren  Street  R.  Co. 
(Pa.)  607 

Notes  aitd  Briefs. 

Evidence;  presumption  that  person  an- 
swering telephone  call  for  number  of  cer- 
tain company  represented  the  company;  on 
what  presumption  may  be  based.  988 

Presumption  that  public  officers  have 
done  their  duty;  not  sufficient  to  supply 
proof  of  substantive  fact.  747 
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Presumption  of  negligence  from  injury  to 
passenger.  508 

In  quo  warranto  to  oust  corporation  from 
exercise  of  franchise;  burden  of  proof  as  to 
right  to  exercise  franchise.  768 

Of  trailing  of  accused  by  bloodhounds; 
of  burglary  of  other  houses.  789 

Hearsay;  dying  declarations;  necessity 
that  there  be  no  hope  of  recovery,  however 
slight;  declarations  of  person  dying  as  re- 
sult of  criminal  operation  as  to  her  inten- 
tion in  leaving  home.  903 

In  will  contest;  of  acts  done  in  effort  to 
probate  former  will;  of  other  crime  in  crim- 
inal case;  of  character  of  subscribing  wit- 
nesses to  will  and  alleged  statements  by 
them;  of  declarations  of  testator;  of  person 
about  to  start  on  journey  as  to  nature  of 
journey  and  time  of  absence;  to  disprove  ap- 
parent suppression  of  evidence;  of  admis- 
sion by  attorney  which  .does  not  appear  to 
have  been  authorized.  320 

In  action  for  slander;  admissibility  of 
other  written  or  spoken  words  to  show  mal- 
ice; evidence  that  plaintiff  was  discharged 
at  suggestion  of  defendant.  431 

Admissibility  of  papers  obtained  by  un- 
lawful search  and  seizure.  407 

Of  newspaper  extract  to  prove  existence 
of  strike,  in  action  against  carrier  for  delay. 

828 

Admission  of  medical  testimony  to  prove 
incapacity  of  woman  to  bear  children;  pre- 
sumption as  to  capacity.  145 

Of  experts  as  to  comparison  of  hand- 
writings; of  genuine  signatures  for  compar- 
ison by  jury  with  disputed  signature;  ne- 
cessity of  showing  genuineness  beyond  all 
doubt;  qualifications  of  expert  witness.    938 

Competency  of  expert  witnesses  for  com- 
parison of  handwriting: — (I.)  Scope  of 
note;  (II.)  generally;  (IIL)  necessity  of 
professional  knowledge;  (IV.)  disclaimer  of 
being  an  expert;  (V.)  bank  officers;  (VI.) 
public  officers;  (VII.)  bias  of  the  witness; 
(VIII.)  finality  of  the  decision  of  the' trial 
court;   (IX.)  summary.  937 

Competency  of  handwritings  as  standards 
for  comparison: — (I.)  Scope  of  note;  (II.) 
sufficiency  of  the  proof  of  genuineness:  (a) 
generally;  (b)  opinion  of  genuineness;  (c) 
statement  of  one  of  the  parties  that  he 
wrote  the  specimen  offered;  {d)  admission 
of  genuineness;  (e)  correspondence;  (f) 
questions  of  identity;  (g)  circumstantial 
proof;  (h)  records;  (i)  incompetent  proof; 
ij)  matters  of  procedure;  {k)  finality  of 
the  decision  of  the  trial  court;  (III.)  what 
genuine  documents  are  competent  stand- 
ards; (a)  copies:  (1)  letter-press;  (2)  pho- 
tographic; (3)  manufactured;  (b)  specimens 
63  L.  R.  A. 


msAepost  litem  motam:  (!)  generally;  (2) 
specimens  made  for  the  occasion;  (c)  speci- 
mens likely  to  prejudice  the  jury;  Gambrill 
V.  Schooley;  {d)  age,  imperfection,  and 
number  of  the  standards;    (IV.)   summary. 

427 
EXCAVATIONS. 

Endangering  Well  of  Adjoining  Build- 
ing, see  Lateral  Support. 

EXEOUnOH. 

Forthcoming    Bonds,     see    Levt    and 
Seizure,  1. 

1.  An  execution  issued  without  the  seal 
required  by  statute  is  not  void,  but  may  be 
amended  after  a  sale  of  property  under  it, 
under  a  statute  empowering  courts,  in  fur-' 
therance  of  justice,  to  amend  any  process  by 
correcting  a  mistake  in  any  respect.  Kipp 
V.  Burton  (Mont.)  326 

2.  An  act  of  the  court  is  not  necessary 
to  validate  an  execution  from  which  the  seal 
was  omitted,  under  a  statute  making  valid 
all  judicial  sales,  and  directing  that  all  ir- 
regularities in  the  issuance  of  the  execution 
shall  be  disregarded.  Id. 

Notes  ahd  Bsixra. 

See  also  Equity. 

Execution ;  effect  of  failure  to  put  seal  on 
writ  of;  power  of  court  to  amend  by  adding 
seal.  325 

EXEGUTOB8     AND     ADBONISTRA- 
TOB8. 

1.  A  brother  of  an  intestate,  who  is  not 
made  a  party  to  an  accounting  of  the  ad- 
ministrator, may  treat  the  proceedings  in 
which  the  accounting  was  had  as  void,  and 
institute  new  proceeding^  to  compel  an  ac- 
counting, without  the  necessity  of  coming 
in  under  the  prior  one  by  motion  to  open 
that  decree.    Re  Killan's  Estate  (N.  Y.)    95 

2.  One  proceeding  to  compel  a  second 
accounting  by  an  administrator  on  the 
ground  that  the  first  was  void  as  to  him 
because  he  was  not  made  a  party  to  it 
should  give  notice  to  the  parties  who  ap- 
peared in,  and  were  affected  by,  the  original 
proceedings.  Id. 

3.  Unknown  next  of  kin  of  an  intestate 
may  be  bound  by  the  administrator's  ac- 
counting, by  the  issuance  of  a  citation  run- 
ning to  persons  unknown,  as  provided  by 
statute.  Id. 

4.  The  next  of  kin  of  an  intestate,  who 
was  not  made  a  party  to  the  administrator's 
accounting,  may  proceed  in  equity  against 
all  persons  interested,  to  procure  a  redistri- 
bution of  the  estate.  Id. 

6.  An  executor  with  express  TOwer  to 
manage  the  estate  until  minors  become  of 
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age  has  implied  authority  to  expend  income 
in  rebuilding  a  cotton  gin  and  press  which 
are  necessary  for  the  successful  management 
of  the  estate.    Henry  ¥.  Henderson  (Miss.) 

616 

6.  A  direction  in  a  will  that  legacies 
shall  be  paid  as  soon  as  practicable  does  not 
require  that  they  be  paid  out  of  the  first 
money  which  the  executor  receives  out  of  a 
crop  sufficiently  large  to  make  the  payment, 
if  a  portion  of  the  amount  is  necessary  to 
carry  on  the  operations  of  the  plantation. 

Id. 

7.  That  a  legatee  is  also  an  executor  of 
testator's  estate  does  not  prevent  the  en- 
forcement for  his  benefit  of  the  liability  of 
sureties  on  the  bond  for  the  default  of  his 
coexecutor,  when  the  bond  is  joint  and  sev- 
eral in  form.  Municipal  Court  y.  Whaley 
(R.  I.)  235 

Notes  akd  Bbibtb. 

Executors  and  administrators;  liability 
of,  for  torts  or  negligence  of  servants.      227 

Joint  and  several  bond  of  coexecutors; 
right  of  one  to  maintain  action  as  benefi- 
ciary under  will  against  sureties  on  the 
bond  for  devastavit  of  coexecutor.  236 

Remedy  of  distributee  as  to  accounting  of 
which  he  had  no  notice  and  on  which  he  did 
not  appear: — (I.)  Nature  of  proceeding  for 
accoimting,  settlement,  and  distribution; 
(II.)  by  appeal  from  the  judgment  or  de- 
cree; (III.)  by  proceeding  in  the  court  in 
which  decree  was  made:  (a)  to  open  the  de- 
cree; (b)  by  new  action  or  proceeding; 
(lY.)  by  proceeding  against  executor  or  ad- 
ministrator; (V.)  by  proceeding  against 
those  who  have  received  fund.  95 

EXPERIMENTS. 

Admissibility    in    Evidence,   see    En- 

DENCE,  3. 

EXPLOSIONS. 

1.  The  owner  of  a  boiler  does  not  per- 
form his  duty  to  the  owner  of  adjoining 
buildings  by  merely  employing  competent 
persons  to  inspect  and  repair  the  boiler,  but 
he  must,  in  addition,  see  that  they,  as  repu- 
table mechanics,  adopt  a  plan  for  the  re- 
pairs, and  carry  it  out.  Anderson  v.  Hays 
Mfg.  Co.  (Pa.)  540 

2.  The  owner  of  a  boiler  is  not  liable  to 
owners  of  adjoining  property  for  injuries 
caused  by  its  explosion  through  the  n^li- 
gence  of  persons  selected  by  him  to  inspect 
and  repair  iff,  where  the  persons  selected  to 
do  that  work  are  competent,  and  he  is  not 
aware  of  negligence  in  the  performance  of 
the  duty.  Id. 

3.  To  relieve  the  owner  of  a  boiler  from 
liability  for  injuries  to  adjoining  property 
by  its  explosion,  on  the  ground  that  he  com- 
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mitted  its  inspection  to  a  boiler  insurance 
company,  he  must  show  that  the  inspectors 
furnished  by  the  company  were  competent, 
and  that  they  properly  inspected  the  boiler, 
and  truthfully  reported  the  result  of  their 
inspection.  Id. 

4.  The  owner  of  a  boiler  which  has  been 
out  of  repair  is  not  liable  to  adjoining  prop- 
erty owners  for  injuries  caused  by  its  ex- 
plosion, if  he  selected  competent  persons  to 
make  the  repairs,  and  subsequently  secured 
an  inspection  by  competent  p^sons,  even 
though  the  mechanics  and  inspecton  did  not 
perform  their  duty.  Id. 

EXPRESS  OOMPANT. 

Liability  for  Taking  Wrong  Baggage 
from  Hotel,  see  Carbtebh,  34. 

FAITH  C1TRE. 

I>enial  of  Charter  to  Society  Promul- 
gating Method  of  Treating  Disease 
by  Prayer,  see  Ck)BPOBATioN8,  1. 

FEDERAL  COURTS. 

Conclusiveness  of  State  Decision  Con- 
struing Statute,  see  Coubts,  3. 

FEDERAI.  QUESTION. 

How  Federal  Question  must  be  Raised 
to  Give  Supreme  Court  Appellate 
Jurisdiction,  see  Afpeai.  Ain>  Eb- 
BOB,  7-9. 

Time  for  Raising  Question  for  Purpose 
of  Giving  Supreme  Court  Appellate 
Jurisdiction,  see  Appeal  and  £b- 
BOB,  6. 

See  also  Appeal  Ain>  Ebbob,  1-5. 

FEIXOW  SERVANTS. 

See  Mabteb  and  Sebvant,  16-19. 

FEXiONT. 

Homicide  while  Attempting  to  Commit 
Felony,  see  Homioidb,  6,  7. 

FERRIES. 

1.  The  state  of  Ohio  has  a  right  to  es- 
tablish ferries  on  the  Ohio  side  of  the  Ohio 
river,  and  to  fix  their  charges  for  ferriage 
over  that  river  from  Ohio  to  West  Virginia. 
State  V.  Faudre  (W.  Va.)  877 

2.  West  Virginia  cannot  punish  one  who 
acts  under  a  ferry  franchise  given  by  the 
state  of  Ohio  to  operate  a  ferry  from  its 
side  of  the  Ohio  river  over  that  river,  for 
charging  one  coming  from  Ohio  more  than 
is  allowed  by  West  Virginia  law  for  ferriage 
over  that  river.  Id. 

FIXTURES. 

The  annexation  of  chairs,  stage,  stage  fix- 
tures,  and  drop  curtain  to  a  theater  by  the 
owner  of  a  majority  of  the  stock  of  the  cor- 
poration having  title  to  the  building,  in  or- 
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der  to  make  posaible  the  use  of  the  building 
for  the  purpose  for  which  it  was  erected, 
and  to  facilitate  the  recovery  of  money  ex- 
pended in  its  construction,  without  any 
agreement  that  they  shall  remain  his  per- 
sonal property,  makes  them  a  part  of  the 
building,  so  as  to  pass  under  an  execution 
sale  thereof.  Murray  y.  Bender  (C.  G.  App. 
9th  C.)  783 

Notes  aicd  BBisro. 

Fixtures;  stage  furniture  as;  article  at- 
tached for  temporary  use.  786 

FOBEIGK  LAWS. 

Judicial  Notice  as  to,  see  Evidengb,  6. 

FORFEITURE. 

Rights  under  Insurance  Policy,  see  In- 
BUBANCE,  18,  19, 

FORTHOOMIHO  BOND. 

See  Levy  and  Seizttbe,  L 

FRANCHISE. 

To  Erect  Toll  Bridge,  see  Bbidgss,  1. 

FRANCHISE  TAX. 

See  Taxes,  4-6. 

FRAUD    AND   FRAUDULENT    CON« 
VETANCES. 

Fraud  in  Procuring  Execution  of  Note, 
Rights  of  Bona  Fide  Holder,  see 
Bills  and  Notes,  1. 

Existence  of,  Giying  Equity  Jurisdic- 
tion of  Suit,  see  EQumr,  2. 

A  wife  cannot  maintain  an  action  to  re- 
cover possession  of  a  horse  sold  by  her  hus- 
band if  it  belonged  to  him  and  the  title  was 
placed  in  her  name  to  defraud  his  creditors, 
whether  she  knew  of  the  fraudulent  intent 
or  not.    Rickards  v.  Rickards  (Md.)       724 

Notes  and  Bbxets. 

Fraud;  as  ground  for  annulment  of  mar- 
riage. 92 

Presumption  of  knowledge  of  falsity  of 
representation  ihade  under  such  circumstan- 
ces that  its  truth  or  falsity  should  have 
been  known;  immateriality  of  knowledge  of 
falsity  by  party  misrepresenting  fact ;  scien- 
ter as  gist  of  action  for  fraud;  necessity  of 
alleging  and  proving.  647 

FREIGHT. 

Carriers  of,  see  Cabbiebs,  6-13. 

FUIiIi  FAITH  AND  CREDIT. 

Denial  of,  as  Giving  Supreme  Court  Ap- 
pellate   Jurisdiction,  see    Appeal 

AND  EBBOEy  2. 
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OAMINO. 

Statute  Making  the  Possession  of  Gam- 
ing Papers  an  Olfense  as  Consti- 
tuting a  Denial  of  Due  Process  of 
Law,  see  Constitutional  Law,  7. 
.  Validity  of  Statute  Placing  Burden 
upon  One  Having  Possession  of 
Gaming  Papers  to  Justify  Such 
Possession,  see  Cbiminal  Law,  1. 

That  a  machine  may  be  used  for  gambling 
does  not  destroy  the  property  right  of  its 
owner  in  it  so  as  to  prevent  his  recovering 
damages  in  case  it  is  wrongfully  taken  out 
of  his  possession,  where  there  is  nothing  to 
show  that  it  was  ever  used  for  that  purpose. 
Edwards  v.  American  Express  Co.  (Iowa) 

467 

NOTIS   AND   BBIKTS. 

Gaming;  validity  of  statute  making  pos- 
session of  papers  used  in  gambling  an  of- 
fense. 407 

GARNISHMENT. 

1.  A  judgment  in  favor  of  subscribers  to 
the  stock  of  a  corporation  in  garnishment 
proceedings  on  behalf  of  corporate  creditors 
to  compel  payment  of  the  subscriptions  is  a 
bar  to  a  stut  in  equity  for  the  same  purpose, 
notwithstanding  infirmities  in  it,  if  they  are 
not  such  as  will  avail  on  collateral  attack. 
Hall  V.  Henderson  (Ala.)  673 

2.  The  fraudulent  assignment  of  unpaid 
stock  in  a  corporation  will  not  defeat  a  gar- 
nishment proceeding  by  corporate  creditors 
to  enforce  payment  so  as -to  give  equity  ju- 
risdiction of  a  suit  for  that  purpose.        Id. 

NOTBS  AND  BbDEFB. 

Garnishment;  of  receiver  in  xeBpect  to 
trust  property.  798 

OAS  WEIXS. 

See  Minks,  I. 

SLANU  WKITINO. 

Proof  of  Handwriting  of  Subscribing 
Witness,  see  Evidence,  19. 

Letters  Admissible  for  Purpose  of  Com- 
parison of,  see  Evidence,  24. 

Opinion  Evidence  as  to,  see  Evidengb, 
43-47. 

Notes  and  Bbiefs. 

Handwriting;  cross-examination  of  hand- 
writing experts.  166 

Examination  of  witnesses  ip  handwrit- 
ing by  comparison.  163 

Competency  of,  as  standards  for  compari- 
son. 427 

Competency  of  witnesses  to.  963 

Competency  of  expert  witnesses  for  com- 
Darison  oL  937 
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HAHMLESS  EBBOR. 

See  Appeal  and  Kbbob,  20-29. 

HAWAII. 

Assertion  of  Claim  under  Treaty  with, 
for  Purpose  of  Conferring  Jurisdic- 
tion on  Supreme  Court,  see  Appeal 
AND  Ebbob,  1. 

HEAIiTH. 

Judicial  Notice  as  to  Injury  to,  by 
Qrowth  of  Weeds,  see  Evidence,  5. 

HIGHWAYS. 

Dedication  of,  see  Dedication. 

Acceptance  of  Dedication  of,  see  Dedi- 
cation, 2. 

Frightening  Horses  in,  by  Operation  of 
Gas  Well  on  Adjoining  Property, 
see  Mines,  1. 

Frightening  of  Horse  on,  Breaking  of 
Line  as  Proximate  Cause  of  Injury, 
see  Pboximatb  Cause,  6. 

Shying  of  Horse  as  Proximate  Cause  of 
Collision,  see  Pboxikate  Cause,  7. 

Collision,  Question  for  Jury,  see  Tbial, 
4. 

1.  Failure  to  obey  the  statutory  require- 
m^t  that  one  driving  on  a  highway  shall 
turn  to  the  right  of  the  middle  of  the  trav- 
eled road  upon  meeting  a  traveler  from  the 
opposite  direction,  while  not  negligence  per 
ae,  is  evidence  of  negligence  sufficient  to 
carry  the  case  to  the  jury,  although  there  is 
ample  room  to  pass  without  doing  so,  if,  by 
reason  of  the  sudden  shying  of  the  approach- 
ing horse,  the  vehicles  are  brought  into  col- 
lision, which  would  not  have  happened,  had 
the  statute  been  obeyed;  since,  under  the 
circumstances,  it  may  be  found  that  the 
wrongful  act  was  the  proximate  cause  of  the 
injury.     Neal  v.  Kendall  (Me.)  668 

2.  Driving  on  the  wrong  side  of  the  road 
in  violation  of  statute  may  be  found  to  be 
the  proximate  cause  of  a  collision  with  a 
vehicle  traveling  in  the  opposite  direction, 
where  the  vehicles  are  brought  into  contact 
by  the  sudden  shying  of  the  approaching 
horse,  which  would  not  have  caused  the  col- 
lision had  the  statute  not  been  violated.    Id. 

3.  Whether  or  not  one  driving  on  the 
wrong  side  of  the  hignway  in  violation  of 
the  statute  should  have  anticipated  a  colli- 
sion through  the  shying  of  horses  traveling 
in  the  opposite  direction,  within  the  rule 
that  negligence  is  not  the  proximate  cause 
of  an  accidept  unless  it  might  have  been 
foreseen,  is  a  question  for  the  jury.  Id. 

4.  A  street  commissioner  owes  his  em- 
ployee the  duty  of  exercising  only  reason- 
able care  in  the  selection  of  coemployees. 
Bowden  v.  Derby  (Me.)  223 

5.  A  street  commissioner  is  not  liable 
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for  the  negligence  or  misconduct  of  persons 
employed  by  him  to  prosecute  public  work 
in  connection  with  the  highways.  Id. 

6.  A  street  commissioner  owes  to  the 
persons  employed  by  him  for  the  prosecu- 
tion of  public  work  the  duty  of  seeing  that 
appliances  furnished  by  him  for  their  use 
are  reasonably  safe  and  suitable  and  so 
maintained,  and  that  places  designated  by 
him  in  which  employees  are  to  work  are  rea- 
sonably safe.  Id. 

KOTES   AND  BBIETS. 

Dedication  of  passway ;  right  of  neighbor- 
hood to  take  by  prescription;  effect  of  public 
user;  presumption  as  to  adverse  nature  of 
use  of  passway  through  uninclosed  wood- 
land. 643 

Failure  to  obey  statute  requiring  person 
driving  on  highway  to  turn  to  the  right  on 
meeting  another;  as  proximate  cause  of  in- 
jury; in  case  of  collision;  where  horse  of 
other  party  shies  out;  mere  fact  of  driving 
on  wrong  side  as  negligence  in  itself.         669 

HOGS. 

Sale  of.  Having  Infectious  Disease,  see 
Anikals,  2. 

HOMICIDE. 

Indictment  for,  see  Indictment,  Infos- 

ICATION,  AND  COMPLAINT,  1. 

Instructions  to  Jury,  see  Tbial^  9. 

1.  That  a  statute  making  it  a  misde- 
meanor to  employ  means  to  procure  the  mis- 
carriage of  a  pregnant  woman  prescribes  the 
penalty  for  the  offense  does  not  take  such 
act,  when  it  results  in  death,  out  of  the  pro- 
visions of  a  statute  making  it  manslaughter 
to  kill  another  in  the  commission  of  some 
unlawful  act.     State  v.  Power  (Wash.)    902 

2.  There  is  no  such  inconsistency  be- 
tween a  claim  of  deliberate  design  to  effect 
another's  death  and  one  of  effecting  it  dur- 
ing an  attempt  to  commit  a  felony,  so  as  to 
prevent  the  submission  of  both  theories  to 
the  jury  upon  the  question  of  murder  in  the 
first  degree,  where  the  facts  show  the  kill- 
ing of  a  police  officer  during  an  expedition 
having  burglary  in  view.  People  v.  Sulli- 
van (N.  Y.)  353 
Dent'ses. 

3.  A  finding  that  accused  was  engaged 
in  an  attempt  to  commit  a  burglary  at  the 
time  he  killed  a  police  officer,  so  as  to  con- 
stitute the  crime  of  murder  in  the  first  de- 
gree, is  justified  by  evidence  that  he  and  his 
associates  aiined  themselves  and  started 
towards  the  objective  point  of  the  burglary, 
stealing  necessary  implements  on  the  way, 
and  that,  while  inspecting  the  building 
which  they  intended  to  burglarize,  with  in- 
tent  to   break  it   open,  which  they   would 
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have  done  had  their  design  not  been  frus- 
trated, the  officer  was  encountered  and 
killed.  Id. 

4.  Evidence  that  accused  and  others 
armed  themselves  and  started  out  to  com- 
mit a  burglary, -and  that  they  encountered 
and  killed  a  police  officer  near  the  scene  of 
the  intended  crime,  is  sufficient  to  sustain 
a  finding  of  deliberation  and  premeditation 
necessary  to  constitute  the  crime  of  murder 
in  the  first  degree,  although  there  is  also 
evidence  that  the  officer  was  the  first  to  fire. 
People  V.  Sullivan   (N.  Y.)  353 

5.  To  sustain  a  conviction  upon  a  charge 
of  murder  in  the  first  degree,  where  the 
facts  show  the  killing  of  a  police  officer  dur- 
ing an  expedition  undertaken  for  the  pur- 
pose of  committing  burglary,  it  is  not  nec- 
essary that  all  the  jurors  should  agree  that 
there  was  a  deliberate  aad  premeditated  de- 
sign to  take  life,  or  that  accused  was,  at 
the  time  of  the  killing,  engaged  in  an  at- 
tempt to  commit  a  felony;  it  is  sufficient 
that  each  juror  is  convinced  beyond  a  rea- 
sonable doubt  that  accused  committed  the 
crime  which  the  statute  designates  as  mur- 
der in  the  first  degree,  when  a  killing  is 
perpetrated  under  either  condition.  Id. 
KEanslanshter. 

6.  A  killing  is  not  reduced  to  man- 
slaughter, where  a  person,  after  having 
been  knocked  down  and  having  started  to 
leave  the  room,  turned  and  fired  back  to- 
wards the  spot  where  his  assailant  stood,  but 
which  had  been  vacated  by  him  and  was 
occupied  by  another,  if  at  the  time  the  shot 
was  fired  the  accused  recognized  that  the 
person  at  whom  he  aimed  was  not  his  as- 
sailant.   White  V.  State  (Tex.  Crim.  App.) 

660 

7.  That  at.  the  time  one  kills  another  he 
is  laboring  under  such  a  passion  as  deprives 
him  of  the  power  of  forming  the  intent  with 
deliberate  mind  does  not  reduce  the  crime 
to  manslaughter,  if  the  passion  is  caused 
by  another  person,  and  the  killing  of  de- 
ceased is  intentional,  and  not  by  mistake, 
under  a  statute  defining  manslaughter  as 
homicide  committed  under  the  immediate  in- 
fluence of  sudden  passion  arising  from  ade- 
quate cause,  and  providing  that  the  act 
must  be  directly  caused  by  passion  arising 
out  of  a  provocation,  and  that  a  provocation 
given  by  some  other  person  than  the  one 
killed  is  not  sufficient.  .Id. 

Notes  and  Briefs. 

» 

Homicide;  in  commission  of  felony;  what 
necessary  to  show  premeditation  and  delib- 
eration; committed  in  repelling  assault;  in 
resisting  arrest  without  warrant  by  officer 
not  announcing  his  official  character.       355 

By  unlawful  act  aimed  at  another  than 
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the  one  killed: — (I.)  The  general  rule; 
(II.)  when  murder  in  tne  first  degree; 
(III.)  when  murder  in  the  second  or  a 
lower  degree;  (IV.)  when  manslaughter; 
(V.)  when  justifiable  or  excusable;  (VI.) 
summary  660 

In  the  commission  of,  or  attempt  to  com- 
mit, an  abortion: — (I.)  Scope;  (II.)  gen- 
eral and  common-law  rules  as  to;  (III.) 
theories  as  to  ground  of  criminal  liability: 

(a)  that  it  is  killing  in  commission  of  un- 
lawful act;  {h)  that  it  is  killing  in  an  act 
involving  serious  bodily  harm;  (IV.)  grade 
or  degree  of  the  crime f  (o)  at  common  law; 

(b)  under  general  statutes  as  to  degree  of 
homicide:  (1)  when  act  is  dangerous  to 
liie;    (2)    when  not  likely  to  cause  death; 

(c)  under  special  statutes  as  to  abortion; 
(V.)  application  of  rules  to  the  killing  of 
the  unborn  child;  (VI.)  justification  or  ex- 
cuse: (a)  consent  of  woman;  (6)  the  abor- 
tionist as  an  accessory  before  the  act;  (c) 
that  act  was  necessary  to  life  or  health; 
(VII.)  the  indictment:  (a)  at  common  law 
and  under  general  statutes;  (b)  under  spe- 
cial statutes;  (VIII.)  evidence:  (a)  ad- 
missibility generally;  (5)  dying  declara- 
tions; (c)  sufficiency;  (IX.)  the  trial  and 
determination;   (X.)  conclusion.  902 

Homicide  in  the  commission  of  an  un- 
lawful act: — (I.)  Scope;  (II.)  general 
rules;  (III.)  homicide  in  the  commission  of 
felonies:  (a)  general  and  common-law  rules ; 
(&)  statutory  provisions  as  to:  (1)  their 
terms  generally;  (2)  their  construction  and 
effect  on  common-law  rules  generally;  (c) 
the  effect  of  the  felony:  (1)  general  state- 
ment as  to;  (2)  the  prevailing  rule;  (3) 
exceptions;  (d)  the  act  of  killing:  (1) 
with  reference  to  criminality;  (2)  with  ref- 
erence to  methods  of  effecting;  (e)  the  fel- 
ony; nature  of:  (1)  at  common  law  and 
under  general  statutes;  (2)  under  statutes 
naming  particular  felonies;  (3)  doctrine 
that  rule  is  confined  to  independent  fel- 
onies; (/)  necessary  relationship  between 
felony  and  killing:  (1)  what  sufficient  gen- 
erally; (2)  distinction  between  preparation 
and  attempt;  {g)  killing  in  the  perpetra- 
tion of  acts  naturally  tending  to  destroy 
life:  (1)  scope;  general  rules;  (2)  grossly 
improper  use  of  fire-arms;  (3)  assaults; 
(4)  dueling;  (5)  derailing  railway  train; 
(IV.)  homicide  in  the  commission  of  un- 
lawful acts  not  felonies:  (a)  general  and 
common-law  rules;  (b)  statutory  provisions 
as  to;    (c)    the  preliminary  unlawful   act: 

(1)  its  nature;  what  is  unlawful  generally; 

(2)  rule  that  it  must  not  be  an  ingredient 
of  the  killing;  (3)  in  particular  cases:  (a) 
games,  sports,  and  athletic  performances; 
(6)  mutual  combat;  (c)  other  miscellane- 
ous matters;    (d)    what  constitutes  killing 
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in  commission  of  unlawful  act:  (1)  gener- 
ally; (2)  improper  use  of  dangerous  weap- 
ons: (a)  drawing  contrary  to  law;  (b)  neg- 
ligently and  carelessly  handling;  (3)  as- 
saults; (V.)  abandonment  of  unlawful  de- 
sign; (VI.)  homicide  in  resisting  arrest; 
(VII.)  homicide  in  carrying  out  unlawful 
conspiracy;  (VIII.)  homicide  by  act  aimed 
at  another;  (IX.)  negligent  homicide;  (X.) 
homicide  in  attempting  or  committing  abor- 
tion; (XI.)  homicide  by  excessive  or  im- 
proper chastisement;  (XII.)  the  indictment: 
ya)  application  of  general  rules;  (6)  in 
case  of  killing  in  th^  commission  of  a  fel- 
ony; (o)  in  case  of  killing  in  the  commis- 
sion of  an  unlawful  act  not  a  felony; 
(XIII.)  evidence:  (a)  application  of  gen- 
eral rules;  (6)  admissibility  generally;  (o) 
effect  of  rule  against  proof  of  other  crimes; 
{d)  sufficiency;  (XIV.)  instructions:  (a) 
application  of  general  rules;  (6)  as  to  kill- 
ing in  the  commission  of  a  felony;  (o)  as 
to  involuntary  manslaughter;  (XV.)  the 
conviction  or  acquittal:  (a)  power  to  con- 
vict of  a  lower  degree;  (6)  effect  of,  as  a 
bar;   (XVI.)  conclusion.  353 

HVSBAKD  AHD  WIFE. 

See  also  Fraud  and  Fraudulent  Con- 

VETANOBS,   1. 

1.  A  marriage  contract  may  be  annulled 
by  the  court,  where  it  was  procured  by 
fraudulent  representations  by  the  woman 
that  during  the  man's  absence  from  the 
state  she  had  given  birth  to  a  child  of 
which  he  was  the  father,  and  which  she 
purports  to  exhibit  to  him,  no  such  child 
ever  having  been  bom,  where  the  law  re- 
gards marriage  as  a  civil  contract,  and  the 
statute  provides  that  it  may  be  annulled 
when  the  consent  of  one  of  the  parties  is 
procured  by  fraud.  Di  Lorenzo  v.  Di  Lo- 
renzo  (N.  Y.)  92 

2.  Under  the  provisions  of  Kan.  Const, 
art.  2,  §  18,  vesting  the  power  to  grant  di- 
vorces in  the  district  courts,  subject  to  reg- 
ulation by  law,  the  legislature  may  forbid 
divorced  persons  to  marry  within  six 
months  of  the  date  of  the  decree,  and  may 
require  the  decree  to  recite  the  day  and  date 
of  its  rendition,  and  that  it  do  not  become 
absolute  and  take  effect  until  the  expiration 
of  six  months  from  such  date.  Durland  v. 
Durland   (Kan.)  959 

3.  Upon  the  rendition  of  a  decree  of  di- 
vorce the  relation  of  husband  and  wife  no 
longer  exists  between  the  parties  to  the 
suit,  notwithstanding  a  statute  providing 
that  the  decree  shall  not  become  absolute 
until  six  months  after  its  rendition;  and, 
if  one  of  them  should  die  within  six  months 
following  the  date  of  the  decree,  the  sur- 
vivor can  take  no  share  of  the  property  of 
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the  deceased,  under  the  statute  of  desoents 
and  distributions,  by  virtue  of  the  former 
relationship.  Id. 

4.  A  husband  who,  pursuant  to  a  decree 
of  divorce  adjusting  property  rights,  pays 
money  to  his  former  wife  within  six  months 
from  the  date  of  the  judgment,  csjmot  re- 
claim it  from  the  administrator  of  her  es- 
tate should  she  die  within  six  months  frcnn 
the  date  of  the  decree  with  the  money  in 
her  possession,  since  the  title  to  the  money 
passes  absolutely  to  her,  although,  by  stat- 
ute, the  decree  does  not  become  absolute  un- 
til the  end  of  six  months.  Id. 

Notes  aivd  Brixts. 

Husband  and  wife;  effect,  on  relation  of, 
of  divorce  not  to  become  absolute  until  end 
of  six  months;  where  wife  dies  during  such 
period;  husband's  jight  to  recover  alimony 
paid;  when  judgment  of  divorce  goes  into 
effect;  constitutionality  of  statute  provid- 
ing judgment  shall  not  become  absolute  for 
six  months ;  power  of  court  to  grant  divorce 
independent  of  statute.  959 

Fraud  as  ground  for  annulment  of  mar- 
riage; where  marriage  is  induced  by  de- 
fendant's production  of  spurious  child  and 
false  representations  that  plaintiff  was  the 
father  thereof;  effect  of  illicit  intercourse 
prior  to  marriage  on  plaintiff's  right  of 
action;  marriage  considered  as  civil  con- 
tract. 92 

nCPAIBMEHT  OF  OBUOATIOIf  OF 
OOHTRAOTS. 

See  GoNTRAOTS,  8. 

nCPriED  WABRAHTT. 

bee  Sale. 

IMPUTED  KEOUOEHOIL 

See  Neguoence,  3. 

nn>EPENDENT  OOHTRAOTOR 

Liability  for  Negligence  of,  see  Mas- 
ter AND  Servant,  23. 

nroiOTMEHT,  INFOBMATIOK,  AHD 
OOMPIiAIHT. 

1.  An  indictment  for  murder  in  the  com- 
mon-law form  is  sufficient  to  admit  proof 
of  facts  to  bring  a  homicide  within  statu- 
tory definitions  of  murder  in  the  first  de- 
gree.   People  V.  Sullivan  (N.  Y.)  353 

2.  An  indictment  for  failure  to  furnish 
medical  attendance  to  a  minor  as  required 
by  statute  is  not  insufficient  because  of 
failure  to  allege  that  the  case  was  one  where 
a  physiciaji  ought  to  have  been  called,  if  it 
alleges  that  accused  unlawfully  omitted  to 
perform  the  statutory  duty  of  furnishing 
medical  attendance.  People  y.  Pierson  (N. 
Y.)  187 
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Notes  aicd  Bbikts. 

Indictment;  necessity  of  averring  exist- 
ence of  facts  and  circumstances  necessary  to 
make  act  charged  criminal.  355 

INFAKT8. 

Requiring  Furnishing  of  Medical  At- 
tendance to,  as  Constituting  a  De- 
nial of  Religious  Freedom,  see  Ck>N- 

STFTUTIOKAL   LaW,    13. 

Indictment  for  Failure  to  Furnish  Med- 
ical Attendance  to  Minors,  see  In- 

OIOTMENT,  I2TF0B1CATI0K,  AND  COU- 
PI^ilNT,  2. 

1.  Notice  of  rescission  of  a  contract  for 
life  insurance,  and  demand  for  return  of 
premiums  paid  by  an  agent  appointed  by  the 
infant,  is  sufficient  until  avoided  by  the  one 
making  tne  appointment.  Simpson  v.  Pru- 
dential Ins.  Co.   (Mass.f  741 

2.  An  infant  is  not  bound  by  a  contract 
of  insurance  upon  his  life.  Id. 

3.  A  statute  requiring  medical  attend- 
ance to  be  furnished  to  minors  refers  to  the 
authorized  medical  attendance  prescribed 
by  the  statute  relating  to  the  qualification 
and  licensing  of  medical  practitioners.  Peo- 
ple V.  Pierson  (N.  Y.)  187 

4.  A  statute  making  a  person  liable  for 
wilfully  omitting  to  perform  the  duty  im- 
posed upon  him  by  law  to  furnish  medical 
attendance  to  a  minor  places  the  duty  of 
furnishing  such  attendance  upon  the  one 
upon  whom  the  law  imposes  the  obligation 
of  caring  for  the  minor.  Id. 

6.  The  time  when  a  physician  must  be 
called,  under  a  statute  requiring  the  fur- 
nishing of  medical  attendance  to  minors,  is 
when  an  ordinarily  prudent  person,  solicit- 
ous for  the  welfare  of  his  child  and  anxious 
to  promote  its  recovery,  would  deem  it  nec- 
essary to  do  so.  Id. 

Notes  and  Bbiefs. 

Infants;  common-law  duty  to  furnish 
medical  attendance  to;  constitutionality  of 
statute  requiring  medical  attendance  to  be 
furnished  to.  188 

Negligence  of;  degree  of  care  required 
from;  competency  as  witness.  271 

Insurance  on  life  of;  binding  effect  of; 
recovery  of  premiums;  duty  on  rescission  to 
place  insurer  in  statu  quo,  741 

INTECTIOUS    DISEASES. 

See  Animals,  1,  2. 

LMJUJiOTIOK. 

Against  Boycott,  see  Boycott,  3. 

1.  One  who  is  under  an  express  eon- 
tract,  or  a  contract  implied  from  a  confi- 
dential relation,  not  to  disclose  a  trade 
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secret,  will  be  enjoined  from  disclosing  the. 
same.    Stone  v.  Gobs  (N.  J.  £rr.  &  App.) 

344 

2.  One  to  whom  the  formula  and  right 
to  manufacture  an  unpatented,  though  se- 
cret, medical  preparation  have  been  sold  by 
the  discoverer  cannot  maintain  an  action 
for  damages  against  another  to  whom  the 
discoverer  has  subsequently  sold  the  same 
formula  and  right,  without  showing  that 
the  defendant,  in  the  acquisition  of  the 
formula,  has  been  guilty  of  a  breach  of  con- 
fidence or  of  contract  with  the  plaintiff,  or 
has  acted  in  fraud  of  the  plaintiff's  rights. 
Stewart  v.  Hook  (Ga.)  255 

3.  The  disclosure  of  a  trade  secret,  nec- 
essarily made  to  the  court  by  complainants 
in  an  action  to  enjoin  its  publication  or  use 
by  others,  does  not  deprive  the  complain- 
ants of  their  right  to  the  injunction.  Stone 
▼.  Goss  (N.  J.  Err.  &  App.)  344 

4.  Persons  who  induce  another  to  dis- 
close a  trade  secret,  knowing  of  his  con- 
tract not  to  disclose  it,  or  knowing  that 
his  disclosure  is  in  violation  of  the  confi- 
dence reposed  in  him,  will  be  enjoined  from 
making  any  use  of  the  information  so  ob- 
tained, although  they  might  have  reached 
the  same  result  independently  by  their  own 
experiments  or  efforts.  Id. 

5.  Representatives  of  allied  labor  unions 
cannot  be  restrained  from  going  upon  prem- 
ises where  certain  firms  which  have  been 
placed  upon  the  "unfair"  list  are  employed, 
for  the  purpose  of  ordering  men  belonging 
to  the  various  allied  imions  to  cease  work 
on  the  premises  because  such  firms  are  em- 
ployed thereon, — at  least  where  the  owner 
of  the  premises  does  not  object  to  their 
doing  so.  Gray  v.  Building  Trades  Council 
(Minn.)  753 

6.  Labor  unions  cannot  be  restrained 
from  merely  notifying  customers  or  pro- 
spective customers  of  certain  firms  that  such 
firms  have  been  placed  on  the  ^'unfair"  list 
by  the  unions  because  of  their  employment 
of  nonunion  men.  Id. 

7.  Acts  of  a  council  of  allied  labor 
unions  which  seek  by  intimidation  to  coerce 
laborers  to  join  a  particular  organization 
and  cause  workmen  to  suffer  damage  are 
unlawful,  and  will  be  enjoined.  Erdman  v. 
Mitchell  (Pa.)  534 

XoTEs  AND  Bbiefs. 

Injunction;  to  restrain  prosecution  for 
violation  of  ordinance  claimed  to  be  in- 
valid; to  prevent  multiplicity  of  suits  or 
irreparable  injury.  62 

To  restrain,  at  suit  of  taxpayer,  wrong- 
ful appropriations  of  public  money;  to  re- 
strain collection  of  illegal  tax.  133 
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To  restrain  construction  of  public  im- 
provement at  suit  of  abutting  property 
owner.  267 

To  restrain  boycott  by  labor  unions;  to 
restrain  strikers  from  leaving  service  of 
employer;  injunction  pendente  lite  as  mat- 
ter within  discretion  of  trial  court.  753 

INSANE  PERSONS. 

Duty  of  Carrier  to  Transport,  see  Gab- 
BIEB8,  14-16. 

Presumption  as  to  Sanity  of  One  Com- 
mitting Suicide,  see  Evidbnoe,  7. 

nrSTRUGTIONS. 

See  Tbial,  8,  9. 

INSURANOE. 

Application  to  Foreign  Policies  of  Stat- 
ute Requiring  that  Copy  of  Appli- 
cation be  Attached  to  Policy,  see 
Conflict  of  Laws,  B. 

Statute  Forbidding  Admissibility,  in 
Evidence,  of  Application,  unless 
Attached  to  Policy,  see  Evidence, 
16. 

Rescission  of  Contract  of  Insurance  by 
Infant,  see  Infants,  1. 

1.  Delay  of  twelve  days  after  death  re- 
sulting from  accident  before  notifying  the 
insurer  is  not  unreasonable,  so  as  to  defeat 
recovery  upon  the  policy,  although  it  re- 
quires immediate  notice  to  be  given  of  the 
accident,  and  the  accident  occurred  several 
weeks  before  death  ensued.  '  Horsfall  v. 
Pacific  Mut.  L.  Ins.  Co.   (Wash.)  425 

2.  A  beneficiary  in  a  mutual  benefit  cer- 
tificate acquires  no  vested  interest  in  either 
the  certificate  or  the  money  to  be  paid  un- 
der it,  since  he  takes  subject  to  whatever 
change  may  be  made  in  the  contract  under 
the  constitution  and  by-laws  of  the  associa- 
tion. Shipman  v.  Protected  Home  Circle 
(N.  Y.)  347 

3.  The  adoption  of  a  by-law  by  a  mu- 
tual benefit  society  relieving  itself  from  lia- 
bility for  death  benefits  in  cases  of  suicide 
applies  to  existing  members  who  have  agreed 
to  be  bound  by  all  rules  that  may  be  enact- 
ed, since  there  is  no  vested  right  to  insur- 
ance covering  such  a  risk,  and  the  agree- 
ment that  the  insured  shall  not  intentional- 
ly cause  his  owm  death  is  a  fundamental, 
though  unexpressed,  part  of  the  original 
contract.  Id. 

4.  The  insurer  is  not  entitled  to  deduct 
the  cost  of  carrying  the  policy  from  the 
premiums  to  be  returned,  in  case  of  a  repu- 
diation by  an  infant  of  a  contract  of  insur- 
ance upon  his  life.  Simpson  v.  Prudential 
Ins.  Co.    (Mass.)  741 

5.  A  finding  of  suicide  implies  the  in- 
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tentional  act  of  a  sane  person.    Shipmui  t« 
Protected  Home  Circle  (^.  Y.)  347 

VAUdltx  of  poUcy. 

6.  An  agent  having  general  authority 
to  solicit  applications  for  certificates  in  a 
mutual  benefit  association  connected  with  a 
particular  secret  society  has  authority  to 
take  applications  for  certificates  from  per- 
sons not  members  of  the  society,  to  become 
binding  when  the  applicants  shall  become 
members.  Delaney  v.  Modem  Accident  Club 
(Iowa)  603 

7.  A  benefit  certificate  to  which  by  it5 
terms  only  a  member  of  a  particular  asso- 
ciation is  entitled  is  not  void  because  at  the 
time  the  application  is  made  the  applicant 
is  not  a  member  of  the  association,  if  the 
agent  soliciting  the  application  agreed  that 
the  certificate  Bhould  become  binding  when 
applicant  was  admitted  into  the  association, 
and  he  was  in  fact  admitted  before  any  lia- 
bility arose  under  the  certificate.  Id^ 

8.  A  misstatement  in  an  application  for 
a  benefit  certificate  that  applicant  is  a  mem- 
ber of  the  fraternal  association  with  which 
the  benefit  association  is  connected  will  not 
avoid  the  certificate  if  the  facts  are  known 
to  the  agent  soliciting  the  application,  and 
applicant  becomes  a  member  of  the  associa- 
tion before  any  obligation  cuxnies  upon  the 
certificate.  Id. 
Oanse  of  deatb  loss  or  injury. 

9.  An  attempt  to  board  a  train  of  cars 
running  at  8  or  10  miles  an  hour,  by  a 
young,  strong,  and  active  man,  w^ith  experi- 
ence as  a  "traveling  man"  in  boarding  and 
alighting  from  moving  cars,  is  an  exposure 
to  "obvious  risk  of  injury,"  within  the 
meaning  of  an  accident  insurance  policy 
which  excepts  the  insurer  from  liability  for 
injuries  received  as  a  result  of  "voluntary 
or  unnecessary  exposure  to  danger,  or  to 
obvious  risk  of  injury;"  and,  when  made 
merely  for  the  purpose  of  avoiding  the  delay 
incident  to  missing  the  train,  will  prevent 
a  recovery  against  the  insurer  for  injuries 
received  in  consequence  of  such  attempt. 
Small  v.  Travelers'  Protective  Asso.   (Ga.) 

510 

10.  The  suicide  of  the  assured  will  termi- 
nate the  rights  of  the  beneficiary  in  a  mu- 
tual benefit  certificate,  the  same  as  it  would 
the  rights  of  his  legal  representative.  Ship- 
man  V.  Protected  Home  Circle  (N.  Y.)     347 

11.  Where,  by  reason  of  the  fact  that  a 
provision  against  suicide  is  found  in  the 
constitution  of  a  mutual  benefit  association, 
and  a  separate  agreement  with  r^:ard  to  it 
is  inserted  in  the  application,  which  con- 
tains a  general  agreement  as  to  keeping  the 
rules  and  regulations  of  the  association,  it 
is  doubtful  whether  a  clause  making  the  cer- 
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tificate  incontestable  after  a  certain  time, 
except  for  breach  of  the  rules  and  regula- 
tions, was  intended  to  cover  suicide, — ^the 
doubt  will  be  resolved  in  favor  of  the  bene- 
ficiary, and  after  the  lapse  of  the  stipulated 
period  the  association  \^'ill  be  required  to 
pay  the  amount  of  the  certificate,  notwith- 
standing its  holder  came  to  his  death  by 
suicide.     Royal  Circle  v.  Achterrath    (111.) 

452 

12.  Unless  made  so  by  statute,  suicide  is 
not  a  crime,  within  the  meaning  of  a  mutual 
benefit  certificate  exempting  the  association 
from  liability  in  case  the  holder  dies  on  ac- 
count of  violation  of  the  criminal  laws.    Id. 

13.  A  member  of  a  mutual  benefit  asso- 
ciation does  not  cease  to  be  in  good  standing 
by  the  fact  that  he  commits  suicide  contrary 
to  the  laws  of  the  order,  within  the  meaning 
of  a  clause  in  the  policy  making  the  certifi- 
cate incontestable  after  a  certain  period  in 
case  the  member  continues  in  good  standing, 
except  for  nonpayment  of  dues  and  failure 
to  comply  with  the  rules  of  the  association. 

Id. 

14.  Deathly  paleness,  cold  extremities, 
and  cold  perspiration  on  hands  and  face, 
and  the  permanent  change  of  color  on  the 
following  day  from  a  ruddy  hue  to  a  bluish 
gray,  as  the  result  of  a  dilation  of  the 
heart  due  to  a  heavy  lift,  constitute  a  ^visi- 
ble  external  mark,  within  the  meaning  of  a 
policy  insuring  against  injuries,  but  which 
provides  that  it  does  not  cover  injuries 
where  there  are  no  visible,  external  marks 
upon  the  body  produced  at  the  time  of  and 
by  the  accident.  Horsfall  v.  Pacific  Mut. 
L.  Ins.  Co.   (Wash.)  425 

15.  A  dilation  of  the  heart  accompanied 
by  deathly  paleness,  coldness  of  extremities, 
and  cold  perspiration  on  face  and  hands, 
which  results  in  death  in  a  few  weeks,  and 
is  caused  by  a  heavy  lift,  is  within  the  terms 
of  a  policy  insuring  against  the  eff'ect  of 
bodily  injury  "caused  solely  by  external,  vio- 
lent, and  accidental  means."  Id 

16.  Death  caused  by  blood  poisoning  re- 
ceived through  a  slight  wound  on  the  hand 
is  the  result  of  an  accidental  injury,  within 
the  meaning  of  an  accident  insurance  policy, 
whether  the  poison  was  introduced  into  the 
wound  by  the  instrument  which  inflicted  it 
or  from  other  sources.  Delaney  v.  Modern 
Accident  Club  (Iowa)  603 

17.  A  stipulation  by  an  insrred  that  his 
interest  shall  revert  to  the  insurer  in  case 
his  death  shall  be  caused  by  any  illegal  act 
of  his  own  applies  to  suicide,  which  is  a 
crime  at  common  law.  Shipman  v.  Protect- 
ed Home  Circle  (N.  Y.)  347 
Forfoitnrea. 

18.  A  conveyance  by  one  partner  to  the 
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otner  of  his  interest  in  partnership  real 
estate  is  not  a  conveyance  within  the  mean- 
ing of  a  fire  insurance  policy  making  the 
policy  void  in  case  of  a  conveyance  of  the 
property.  German  Mut.  F.  Ins.  Co.  v.  Fox 
(Neb.)  334 

19.  Recovery  under  a  fire  insurance  pol- 
icy is  not  prevented  by  a  conveyance  of  the 
property  in  violation  of  its  conditions,  if, 
prior  to  the  loss,  the  property  is  recon- 
veyed  to  the  insurer.  Id. 
Waiver;  estoppel. 

20.  A  mutual  benefit  society  is  estopped 
to  take  advantage  of  a  clause  in  its  certifi- 
cate relieving  it  from  liability  for  death  by 
suicide,  by  a  clause  that,  after  the  lapse  of 
a  certain  period,  the  only  conditions  binding 
on  the  member  ave  the  agreements  as  to  full 
compliance  with  the  laws  and  rules  of  the 
association  and  full  payment  of  the  dues. 
Royal  Circle  v.  Achterrath  (111.)  452 

Notes  and  Briefs.  • 

Insurance;  on  life  of  infant;  not  con- 
tract for  necessaries ;  binding  eff'ect  of ;  duty 
of  infant  on  rescinding  to  place  insurer  in 
statu  quo;  right  to  recover  back  premiums 
on  rescission.  741 

Conflict  of  laws  as  to  contracts  of;  power 
of  state  to  regulate  business  of;  prescrib- 
ing conditions  on  which  foreign  companies 
may  do  business  within  state;  company  ob- 
taining authority  to  do  business  in  state 
deemed  to  have  volimtariiy  submitted  to 
laws.  833 

Provision  avoiding  policy  for  change  in 
title,  interest,  or  possession;  reasonableness 
of;  forfeiture  for  violation  of;  conveyance 
by  one  partner  to  the  other  as  violation  of; 
lease  of  property  as  violation  of;  effect  of 
change  of  title  or  possession  to  premises 
restored  to  original  condition  before  loss 
occurred;  effect  of  giving  mortgage  where 
same  is  released  before  loss  occurs.  334 

Effect  of  incontestable  clauses;  validity 
of;  presumption  that  member  of  benefit  so- 
ciety continued  in  good  standing;  what  con- 
stitutes *'good  standing;"  how  loss  of, 
shown.  455 

Waiver  by  insurer  of  conditions  render- 
ing policy  void;  estoppel  to  plead  defense  of 
ultra  vires;  death  by  blood  poisoning  re- 
ceived through  slight  wound  as  result  of 
"accident."  603 

Amendment  of  by-laws  of  benefit  society 
as  to  suicide;  binding  effect  of,  on  prior 
members;  effect  of  suicide  on  rights  of  ben- 
eficiary; suicide  as  defense  where  policy 
contains  no  reference  thereto.  347 

What  constitutes  an  "accident;"  recovery 
on  policy  where  death  results  from  disease 
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.  aggravated   by   accident;    what  constitutes 
immediate  notice  of  accident.  425 

XKTEREST. 

Notes  and  Buxni. 

Interest;  allowance  of,  on  amount  due  for 
arrearages  of  annuity.  629 

IKTEBSTATE  GOMMEBOE  ACT. 

See  Cabrubbs;  Commebcb,  1,  2. 

mroxiOATiHo  uquobs. 

statute  Forbidding  Saloon  Keepers  to 
Permit  Women  to  Enter  a  Saloon 
as  Constituting  a  Deprivation  of 
Equal  Protection  of  the  Laws,  see 
Constitutional  Law,  10. 

1.  No  unconstitutional  discrimination 
against  women  is  made  by  a  statute  which 
forbids  their  entering  wine  rooms  there  to 
be  supplied  with  liquor.  Adams  v.  Cronin 
(Colo.)  61 

2.  A  license  to  sell  intoxicating  liquors 
confers  no  vested  right  upon  the  licensee, 
and  may  be  revoked  before  the  expiration 
of  the  time  for  which  it  has  been  granted, 
by  act  of  the  legislature  or  by  municipal 
officers  acting  under  statutory  authority, 
with  or  without  notice  to  the  licensee.  Wal- 
lace y.  Reno  (Nev.)  337 

NOTKS  A90  BbIKFB. 

Intoxicating  liquors;  validity  of  ordi- 
nance imposing  conditions  upon  traffic  in; 
necessity  that  conditions  be  reasonable.    62 

nrroxiOATioif. 

Ejection  of  Intoxicated  Person  from 
Train,  see  Cabbiebs,  29-31. 

JUDGES. 

Failure  to  Take  Oath,  Effect  upon  Va- 
lidity of  Judgment,  see  Coubtb,  5. 

JUDGMENT. 

Effect  of  Failure  of  Judge  to  Take 
Statutory  Oath,  see  Courts,  5. 

Validity  of  Decree  on'  Accounting  as 
against  One  Not  a  Party,  see  Ex- 
ecutobs  and  Administbatobs  1-4. 

1.  Jurisdiction  to  render  judgment  to 
the  extent  of  the  property  attached  within 
the  state  may  be  acquired  by  attachment, 
although  the  owner  is  a  nonresident.  Brand 
V.  Brand  (Ky.)  206 

2.  A  prayer  for  general  equitable  relief, 
coupled  with  that  of  one  for  specific  relief, 
cannot  be  extended  so  as  to  warrant  the 
granting  of  relief  not  embraced  within  and 
comprehended  by  the  allegations  of  fact 
contained  in  the  pleading.  Vila  v.  Grand 
Island  E.  L.  I.  &  C.  S.  Co.  (Neb.)  /91 

3.  The  assignee  of  a  judgment  should 
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prove  the  transfers  by  which  Im  eUims  titl« 
before  he  can  maintain  a  suit  thereon,  if 
such  transfers  are  not  admitted  by  defend- 
ants.    Hall  v.  Henderson  (Ala.)  673 

4.  The  facts  concluded  by  a  judgment 
must  be  proved  by  the  record.  Gambnll  ▼. 
Schooley  (Md.)  427 

KOTBB  AND  BBOn. 

Judgment;  of  court  of  one  state  holding 
note  barred  by  statute  of  limitations  as  bar 
to  suit  in  another  state  where  action  not 
barred  by  limitations.  207 

Conclusiveness  of,  between  parties  and 
their  privies.  631 

Of  divorce;  when  becomes  absolute.     960 

Motion  to  open  or  vacate  decree  as  ad- 
dressed to  the  discretion  of  the  court;  right 
to  demand  that  decree  be  set  aside;  remedy 
of  party  affected  by  decree.  ^  93 

JUDIOIAI.  NOTICE.' 

See  Evidence,  5,  6. 

JUDIGIAI.  MALE. 

Exemption  of  Nonresident  Attending; 
from  Service  of  Civil  Prooeas,  see 
Wbtt  and  Pbogess,  L 

jUBispionoif. 

Appearance  by  Nonresident  as  WaiTcr 
of  Objection  to  Jurisdiction  of 
Court,  a^  AcnoK  ob  Sun,  5. 

See  also  Ooubtb,  1,  2. 

JURY. 

Review  of  Discretion  of  Trial  Court  in 
Determining  Bias  of  Juror,  see 
Appeal  and  Ebbob,  17. 

Bias  of  Juror,  see  Tbial,  3. 

Questions,  for  Jury,  see  Tbiai^  4-7. 

Notes  and  Bbiefs. 

See  also  Cbiminal  Law. 
Personal  knowledge  of  facts  to  be  proved 
as  afiecting  competency  of  juror.  807 

UkBOR  ORGAHIZATIOK8. 

Restraining  Representatives  from  Groing 
on  to  Premises  for  Purpose  of 
Ordering  Men  to  Cease  Work,  see 
Injunction,  5. 

Restraining  Labor  Union  from  Notify- 
ing Customers  that  Certain  Finn 
has  been  Placed  on  the  **Unfair" 
List,  see  Injunction,  6. 

Restraining  Union  from  Coercing  La- 
borer to  Join  Particular  Organiza- 
tion, see  Injunction,  7. 

See  also  Boycott;  Stbike. 

Labor  organizations  or  unions  are 
not  unlawful,  but  are  legitimate  and  proper 
for  the  advancement  of  their  members  and 


Lakbb— LiFB  Tbnasts. 


1041 


those  dependent  upon  th^m;  and  the  mem- 
bers thereof  may,  singly  or  in  a  body,  quit 
the  service  of  their  employer  for  the  pur- 
pose of  bettering  their  condition,  and  may 
by  peaceful  means  persuade  others  to  Join 
them,  and,  as  a  means  to  that  end,  may  re- 
fuse to  allow  their  members  to  work  in 
places  where  nonunion  labor  is  employed. 
Gray  v.  Building  Trades  Council    (Minn.) 

753 

KoiES  AND  Briefs. 

lAbor  unions;  right  of  men  to  organize; 
right  of,  to  injure  others  in  furthering  their 
own  interests;  injunction  to  restrain  boy- 
cott by.  754 

JmAXEM. 

Rights  of  Riparian  Owners  !n  Bed  of 
Lake,  see  Watkbs,  2-4. 

liANBIiORD  AND  TEHANT. 

The  owner  of  property  is  under  no 
obligation  to  exercise  care  and  diligence  to 
discover  latent  defects  for  the  benefit  of 
intending  lessees,  so  as  to  be  liable  for  in- 
juries to  their  property  by  reason  of  such 
defects  after  they  have  taken  possession  un- 
der the  lease.     Franklin  t.  Tracey  (Ky.) 

640 

190TB8  AND  BRIETS. 

Landlord  and  tenant;  liability  for  injury 
to  tenant  where  landlord  knew  or  should 
have  known  of  dangerous  condition  when 
lease  was  made;  duty  to  keep  premises  in 
repair;  necessity  of  alleging  actual  knowl- 
edge of  defect  by  landlord.  640 

IiATERAIi  SUPPORT. 

One  about  to  excavate  the  soil  of  his 
lot  in  such  a  manner  as  to  endanger  his 
neighbor's  wall  is  bound  to  notify  him  of 
the  manner  and  extent  of  the  excavation, 
so  as  to  enable  him  to  take  proper  measures 
to  protect  the  wall  from  injury.  Davis  v. 
Summer  field   (N.  C.)  402 

Notes  and  Bbibfs. 

Lateral  support;  liability  of  owner  of  soil 
foi'  injury  to  neighbor  by  independent  con- 
tractor in  excavating;  degree  of  care  that 
should* be  exercised;  duty  to  give  notice  of 
intention  to  excavate;  duty  of  neighbor 
after  notice  given.  403 

I^W  OF  THE  ROAD. 

See  Highways,  1-3. 

LEOACT. 

See  Wills. 

XJSTTER. 

Evidence  to  Identify,  see  Evidence,  17. 
63  L.  R.  A.  66 


IXVT  AHD  SEIZURIL 

A  claimant  who  gives  a  levying  officer 
a  forthcoming  bond,  and  retains  possession 
of  the  property,  is  not  liable  thereon  for 
failure  to  produce  the  property  at  the 
time  and  place  of  sale,  where  subsequently 
the  same  officer  seizes  and  sells  the  prop- 
ertjT  imder  a  lien  of  superior  dignity,  apply- 
ing the  prooeeds  to  such  superior  lien.  Floyd 
V.  Cook  (Ga.)  450 

IJBEIi  AHD  SUkHDER. 

Award  of  Pimitive  Damages,  see  Dam- 
ages, 2. 

Admissibility  of  Evidence,  see  Evi- 
dence, 33-37. 

1.  No  recovery  can  be  had  for  injury 
to  plaintiff's  credit  as  a  merchant,  in  an 
action  for  slander,  in  the  absence  of  evi- 
dence showing  that  such  injury  had  been 
sustained.     Gambrill  y.  Schooley   (Md.) 

427 

2.  Slanderous  words  not  published, 
spoken  by  plaintiff  concerning  defendant  in 
a  slander  suit  of  which  defendant  was  igno- 
rant when  he  spoke  the  words  which  form 
the  basis  of  the  action,  cannot  be  considered 
by  the  jury  for  the  mitigation  of  even  puni- 
tive damages.  Id. 

3.  Proof  of  the  utterance  of  other  ao- 
tionabl«  language  is  not  precluded  in  a 
slander  case  by  the  fact  that  the  words 
counted  on  are  actionable  per  86,  and  the 
only  defense  is  denial  of  speaking  them,  so 
that  the  malice  is  admitted  if  the  words 
are  found  to  have  been  spoken.  Id. 

Notes  and  Bbiets.      '    .  ^ 

Libel  and  slander;  pimitive  damages  In 
case  of  slander;  when  allowed;  recovery  for 
injury  to  credit  and  reputation  as  mer- 
chant; admissibility  of  other  written  or 
spoken  words.  430 

U0EH8E. 

License  Tax;  Exemption  from,  as  Con- 
stituting a  Denial  of  Equal  Protec- 
tion of  the  Laws,  see  Ck)NSTiTU« 
TiONAL  Law,  11. 

See  also  Intoxioatino  Liquobs,  2. 

Notes  and  Briefs. 

License;  right  to  exact  license  fee  for  car- 
rying on  private  agency.  76 


LIEH8. 


Notes  and  Bbiets. 


Liens;    of  laborers;    preference  over  all 
other  claims.  791 

UFE  TENANTS. 

Notes  and  Briefs. 
Relative  use  of  life  tenants  and  remain- 
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LiMITATlOH  OF  ▲CTIONS— MAiTBB  AND  SbRYANT. 


derman  with  respect  to    stock    dividends; 
conflict  of  laws  as  to.  687 

UMITATIOK  OF  ACTIONS. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  3. 

Beply  as  Proper  Pleading  for  Alleging 
Estoppel  to  Plead  Statute  of  Lim- 
itations, see  Plxading,  6. 

1.  A  railroad  company  which  induces  an 
employee  to  refrain  from  bringing  suit  for 
injuries,  by  promises  to  retain  bim  on  the 
pay  roll,  pay  him  for  the  injuriee,  and  give 
him  a  life  job,  which  promises  are  fulfilled 
until  after  the  statute  of  limitations  has 
run,  when  payment  for  the  injuries  is  re- 
fused and  he  is  discharged,  is  estopped  to 
plead  the  statute  to  a  suit  for  the  injuries. 
Chesapeake  &  N.  Ry.  v.  Speakman   (Ky.) 

103 

2.  The  time  and  amount  of  the  pay- 
ments to  be  made  by  a  stockholder  on  a 
stock  subscription  payable  in  instalments 
having  been  determined  absolutely  by  stat- 
ute, the  payments  become  due  at  the  times 
prescribed,  and  the  statute  of  limitations 
begins  to  run  against  their  collection  as 
soon  as  default  occurs.  West  t.  Topeka 
Sav.  Bank   (Kan.)  137 

3.  When  a  private  corporation  becomes 
insolvent  and  suspends  active  busihiess^  or 
when  it  closes  its  doors  and  ceases  all  its 
usual  and  ordinary  business,  leaving  debts 
unpaid,  the  statute  of  limitations  begins  to 
run  at  once  on  a  stockholder's  subscription 
to  its  capital  stock,  to  be  paid  at  intervals 
upon  the  call  of  the  board  of  directors,  and 
then  subject  to  call,  even  though  no  call  be 
made.  Id. 

4.  So  long  as  a  private  corporation  is  a 
solvent  and  going  concern,  the  statute  of 
limitations  does  not  begin  to  run  on  a 
stockholder's  subscription  to  its  capital 
stock,  to  be  paid  at  intervals  upon  the  call 
of  the  board  of  directors,  until  a  call  has 
been  made.  Id. 

NOTBfl  AND  BUKFa. 

Limitation  of  actions;  effect,  on  opera- 
tion of  statute,  of  delay  of  party  in  taking 
action  incumbent  upon  him;  when  limita- 
tion begins  to  nm  as  to  stockholder's  lia- 
bility; in  case  of  insolvency  of  corporation. 

138 
Estoppel  to  plead  defense  of.  103 

Limitation  of  time  for  bringing  action  for 
negligent  death;  acknowle'dgment  of  tort 
and  promise  to  make  amends  as  suspending 
operation  of  statute;  estoppel  of  one  who 
induces  another  to  refrain  from  bringing 
suit  until  after  bar  of  statute,  to  rely  on 
statute.  103 

63L.  R.  A. 


UMITATIOK  OF  UABUJTT. 

Of  Carrier,  see  Cabbiebs,  0,  11. 
Conflict  of  Laws  as  to  Validity  ox  Con- 
tract, see  Conflict  of  Laws,  1. 

UVE  STOCK. 

Liability  of  Carrier  for  Injury  to,  see 
Cabbiebs,  12. 


MAKDAMVS. 

The  judgment  of  a  state  board  of 
equalization  of  Missouri,  which  has  laid  a 
substantial  tax  upon  corporations  therein. 
is  final  under  the  Missouri  Constitution  and 
statutes.  Missouri  €9  rel.  Hill  t.  Dockerr 
(U.  S.  Sup.  Ct)  671 

MAKSI^UOHTEB. 

See  Homicide,  6,  7. 

MARRIAGE.  .       . 

Annulment  of,  see  Husband  and 
WiFK,  1. 

MASTER  AND  SERVANT. 

Estoppel  to  Plead  Statute  of  LimiU- 
tions,  see  Limitation  of  Ac- 
tions, 1. 

Liability  of  Street  Commissioner  for 
Injury  to  Servant,  see  Hian^rATS, 
4-6. 

Ricbta  and  ralation  s^nerally. 

1.  A  man  has,  under  the  constitutional 
right  of  acquiring  property,  the  unrestricted 
right  to  work  for  such  employer  aa  he 
cnooses  for  such  wages  as  he  chooses  to  ac- 
cept, and  other  persons  cannot  interfere 
with  this  right  by  intimidating  either  him 
or  his  employers.  Erdman  v.  Mitchell 
(Pa.)  534 

2.  The  ri^ht  of  railroad  companies  to 
discharge  employees  does  not  imply  the 
right  to  be  guilty  of  a  violent  or  nuilicious 
act  which  results  in  injury  to  the  dis- 
charged employee's  calling.  Hundley  v. 
Louisville  &  N.  R.  Co.  (Ky.)  "  289 

3.  A  custom  of  railroads  to  keep  a  rec- 
ord of  the  causes  of  the  discharge  of  em- 
ployees, and  to  decline  to  employ  those 
who  are  discharged  for  certain  causes, 
makes  it  a  part  of  the  contract  of  employ- 
ment that  no  false  entry  as  to  the  cause  of 
such  discharge  shall  be  made,  or  communi- 
cated, if  made,  to  any  other  railroad  com- 
pany. Id. 

4.  Averments  that  plaintiff  has  been  de- 
prived, by  blacklisting,  of  the  right  to  en- 
gage in  railroad  employment,  and  that  the 
wrong  has  made  it  impossible  for  him  ever 
to  get  such  employment,  are  mere  conclu- 
sions, and  insufficient  to  state  a  cause  of  ac- 
tion, without  averring  that  he  has  sought 
employment  and  been  refused  by  reason  of 
the  wrong.  Id. 


Mabtkr  and  Servant. 
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6.  An  agreement  between  railroad  com- 
panies not  to  employ  persons  discharged  by 
the  respective  companies  gives  employees 
no  right  of  action  unless  carried  out.  Id. 
Bitty  and  liability  of  master. 

6.  A  master  is  not  bound  to  have  present 
at  every  moment  a  representative  at  the 
place  where  work  is  being  performed,  to 
keep  safe  the  position  which  an  employee 
may  chance  to  occupy  as  against  possible 
negligence  of  coemployees.  Southern  Indi- 
ana R.  Co.  V.  Harrell  (Ind.)  460 
AMmnption  of  risks. 

7.  Assumption  of  risk  and  contributory 
negligence  are  distinct  and  separate  de- 
fenses; the  former  resting  in  contract,  the 
latter  in  tort.  St.  Louis  Cordage  Co.  v. 
Miller  (C.  C.  A.  8th  C.)  561 

8.  The  defense  of  assumption  of  risk  is 
not  conditioned  or  limited  by  the  existence 
of  contributory  negligence,  and  the  latter  is 
not  an  element  or  attribute  of  it.  Id. 

^  9.  A  servant,  by  entering  or  continuing 
in  the  employment  of  a  master  without  com- 
plaint, assumes  the  risks  and  dangers  of  the 
employment  which  he  knows  and  appreci- 
ates, and  those  which  an  ordinarily  prudent 
and  careful  person  of  his  capacity  and  in- 
telligence would  know  and  appreciate  in  his 
situation.  Id. 

10.  An  employee  cannot  be  heard  to  say 
that  he  did  not  appreciate  or  realize  the 
danger,  where  the  defects  were  obvious  and 
the  dangers  would  have  been  apparent  to  an 
ordinarily  prudent  person  of  his  intelligence 
and  experience  in  his  situation.  Id. 

11.  A  servant,  by  continuing  in  the  em- 
ployment without   complaint,   assvmies   the 

.  risks  of  the  defects  and  dangers  which  arise 
during  the  service,  to  the  same  extent  that 
he  assumes  those  which  exist  when  he  enters 
the  employment.  Id. 

12.  Among  the  risks  and  dangers  which 
a  servant  assumes  by  entering  or  continuing 
in  the  employment  without  notifying  his 
master  of  them  are  those  which  arise  from 
the  failure  of  the  master  to  completely  dis- 
charge his  duty  to  exercise  ordinary  care 
to  furnish  the  servant  with  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances 
to  use.  Id. 

13.  The  Missouri  factory  act,  which  re- 
quires gearing  and  belting  to  be  guarded, 
does  not  abolish  the  defense  of  assumption 
of  risk  of  exposed  gearing.  Id. 

14.  A  young  woman  twenty  years  of  age 
who  was  injured  by  slipping  her  fingers  into 
the  mashing  cogs  of  gearing  in  a  factory 
where  she  bad  worked  more  than  six  months, 
and  where  she  had  been  frequently  called 
upon  to  operate,  for  ten  or  fifteen  minutes 
at  a  time,  the  forming  machine  which  she 
63  L.  R.  A. 


was  tending  when  she  was  injured,  in  stop- 
ping and  starting  which  she  moved  the 
greasy  handle  of  a  lever  from  a  point  8 
inches  from  the  exposed  cogs  to  a  point 
5  or  6  inches  from  them,  and  then  back 
again,  the  cogs,  though  covered  when  she 
commenced  work,  having  been  uncovered  for 
six  weeks  before  the  accident,  to  her  knowl- 
edge,— assumed  the  risk  of  the  exposed  ma- 
chinery, the  defect  of  the  exposed  gearing 
being  obvious  and  the  danger  apparent.    Id. 

15.  Where  the  uncontradicted  evidence 
discloses  the  fact  that  the  defect  in  the 
place  or  machinery  by  which  a  servant 
was  injured  was  obvious,  and  the  danger 
from  it  apparent  to  an  ordinarily  prudent 
person  of  the  intelligence  and  capacity  of 
the  servant,  and  that  the  servant  entered 
upon  or  continued  in  the  service  without 
complaint  of  it,  the  defense  of  assumption 
of  risk  is  conclusively  established,  and  the 
court  should  instruct  thp  jury  to  return 
a  verdict  for  the  master.  Id. 
Fellow  servants  and  tl&eir  necliK^noe* 

16.  A  servant  assumes  the  risk  of  injury 
from  the  negligence  of  fellow  servants  who 
have  been  selected  with  due  care  on  the 
part  of  the  master.  Southern  Indiana  R.  Co. 
V.  Harrell   (Ind.)  460 

17.  A  master  is  not  liable  for  injury  to 
an  employee  from  the  fact  that  a  derrick 
erected  for  the  purpose  of  constructing  a 
stone  pier  imder  a  railroad  bridge  inclined 
so  as  to  swing  the  stones  towards  the  track, 
where  the  injury  was  caused  by  the  negli- 
gent breach,  by  employees,  of  a  custom  never 
to  attempt  to  handle  stones  when  a  train 
was  passing,  in  consequence  of  which  a  sus- 
pended stone  struck  a  moving  train,  and 
was  forced  against  an  employee  to  his  in- 
jury. Id. 

18.  A  statute  making  the  master  liable 
for  injuries  received  by  an  employee  while 
obeying  the  order  or  direction  of  a  vice  prin- 
cipal does  not  apply  to  orders  which  are 
as  broad  as  the  whole  service,  so  that  at 
the  time  of  the  injury  the  person  injured 
A-as  governing  himself  according  to  his  own 
judgment  as  to  what  was  proper.  Id. 

19.  A  foreman  of  a  bridge  construction 
gang  does  not  represent  the  master  in 
directing,  at  a  time  when  a  train  is  passing, 
the  raising,  by  a  derrick  so  constructed  as 
to  swing  toward  the  track,  of  a  stone  to  be 
placed  in  a  pier  of  a  railroad  bridge,  the 
effect  of  which  is  that  the  stone  swings 
against  the  train,  and  is  forced  against  an 
employee  to  his  injury.  Id. 
Iiiability  of  master  to  third  persons. 

20.  Authority  given  to  a  servant  em- 
ployed as  night  watchman  to  arrest  tres- 
passers includes  authority  to  take  the  pris- 
oner to  the  town  calaboose,  and  there  confine 
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him'  until  he  can  be  turned  over  to  the 
proper  officers.  Southern  R.  Co.  y.  James 
(Ga.)  267 

21.  Where  a  servant  does  an  act  in  the 
execution  of  a  lawful  authority  given  him 
hj  his  master,  and  for  the  purpose  of  per- 
forming what  the  master  has  directed,  the 
master  will  be  liable  for  an  injury  thereby 
inflicted  on  another,  whether  the  wrong  be 
occasioned  by  negligence,  or  by  a  wanton 
and  reckless  purpose  to  accomplish  the 
master's  business  in  an  unlawful  manner. 

Id. 

22.  A  servant  who  shoots  at  a  trespasser 
as  he  is  running  away,  after  having  broken 
away  from  the  servant,  who  has  arrested 
him,  and  is  taking  him  to  the  town  cala- 
boose, acts  within  the  scope  of  his  employ- 
ment so  as  to  render  the  master  liable  for 
an  injury  thereby  inflicted,  where  he  is  em- 
ployed as  night  watchman,  with  authority 
to  arrest  all  persons  trespassing  upon  the 
premises.  Id. 

23.  A  lot  owner  cannot  relieve  himself 
from  liability  for  injury  to  an  adjoining 
building  through  the  negligent  excavation 
of  his  own  lot  by  letting  the  work  to  an  in- 
dependent contractor,  if,  by  reason  of  the 
depth  to  which  the  excavation  is  to  be 
carried,  it  might  reasonably  be  anticipated 
that  injury  would  probably  occur  from  the 
prosecution  of  the  work  unless  reasonable 
care  was  exercised.  Davis  v.  Summerfield 
(N.  C.)  492 

Notes  and  Bbiefs. 

Master  and  servant;  right  of  servants  to 
quit  work;  injimction  to  restrain  them 
from  quitting.  754 

Blacklisting  employees:— -(I.)  Introduc- 
tory; (II.)  right  of  employers  to  combine 
for  blacklisting  purposes;  (III.)  right  of 
corporation  to  circulate  a  blacklist  among 
its  own  agents  or  employees;  (IV.)  effect 
of  malice;  (V.)  legislation;  (VI.)  sum- 
mary. 289 

Assumption  by  servant  of  risk  of  obvious 
defect;  failure  to  protest  as  evidence  of; 
necessity  of  appreciation  of  danger.        553 

Applicability  of  employers'  liability  act 
to  railroad  in  process  of  construction;  limi- 
tation of,  to  specific  persons,  acts,  etc., 
enumerated  therein;  what  risks  assumed  by 
servant;  liability  for  injury  by  fellow  ser- 
vant; foreman  as  fellow  servant  with  those 
working  under  him;  servant  choosing  dan- 
gerous place  to  work  where  safe  place  pro- 
vided; effect  of  employers'  liability  acts  on 
fellow-servant  doctrine  and  assumption  of 
risk;  test  as  to  whether  act  causmg  injury 
was  one  of  superintendence;  what  consti- 
tutes vice  principalship;  liability  for  negli- 
63  L.  R.  A, 


gence  of  railroad  servants  in  charge  of  sig- 
nals, telegraph  offices,  locomotives,  etc    461 

Elements  of  authority  and  control  as 
foundation  of  responsibility  for  negligent 
act;  when  work  is  being  done  for  benefit 
of  master  so  as  to  render  him  liable;  duty 
to  furnish  safe  appliances ;  liability  of  street 
commissioner  for  injury  to  person  employed 
by  him.  223 

Liability  for  negligence  of  independent 
contractor.  546 


ja/it « I  iiaB» 

1.  Causa  proxima  non  remota  spectatur. 
Delaney  v.  Modem  Acci.  Club  (Iowa)  603; 
Cole  V.  German  Sav.  ft  L.  Soc.  (CCA.  8th 
C)  416;  Snyder  v.  Philadelphia  Co.  (W. 
Va.)  896 

2.  Damnum  absque  injuria.  Cole  v.  Ger- 
man Sav.  ft  L.  Soc.  (C  C  A.  8th  G.)  416; 
Snyder  v.  Philadelphia  Co.  (W.  Va.)      896 

3.  Equitas  sequitur  legem.  Hall  y.  Hen- 
derson (Ala.)  673 

4.  Qui  facit  per  alium  fadt  per  se.  Davis 
Y.  Summerfield  (N.  C)  492 

6.  Reddendo  singula  singulis.  Allison  v. 
Allison  (Va.)  920 

6.  Respondeat  superior.  Spangler  v.  St 
Joseph  ft  G.  I.  R.  Co«  (Kan.)  634 

7.  Salus  populi  suprema  est  lex.  Wal- 
lace v.  Reno  (Nev.)  337 

■8.  Ubi   jus,  ibi  remedium.    Hundley  v. 

Louisville  ft  N.  R.  Co.  (Ky.)  289 

9.  Volenti   non   fit  injuria.     8t.   Louis 

Cordage  Co.  v.  Miller  (CCA.  8th  C)     651 

Notes  and  Bbiets. 
Res  ipsa  loquitur.  219,  285 

MEANDER  LIKE. 

See  BouNDABiES. 

MEBICAI.  ATTENDAKCE. 

Statute  Requiring  Furnishing  of  Medi- 
cal Attendance  to  Minortf,  see  l5- 
FANTS,  2-5. 

MENTAI.  SCIENCE. 

Denial  of  Charter  to  Society  Promul- 
gating Method  of  Treating  Disease 
by  Prayer,  see  Corporations,  1. 

MILLS. 

Power  of  Legislature  to  Authorize  Con- 
demnation of  Private  Property  for 
Purpose  of  Erection  of,  see  £ici- 
NENT  Domain,  7. 

NOTBS  AND  BrIET^ 

Mills;  constitutionality  of  mill  acta  pro- 
viding for  condemnation  of  property  for 
public  mills.  582 
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The  owner  of  a  gas  well  situated  near 
a  public  highway  may  lawfully  open  it  for 
the  purpose  of  allowing  the  gas  to  blow  the 
water  out  of  it,  although  the  noise  thereby 
made  is  clearly  such  as  to  frighten  the 
horses  of  persons  riding  or  driving  along 
the  highway;  but  in  doing  so  he  must  exer- 
cise care  not  to  inflict  injury  thereby  upon 
such  persons  or  their  property.  Snyder  v. 
Philadelphia  Co.    (W.  Va.)  896 

MONET  m  COVBT. 

Notes  and  Bbiefb. 
Money  in  court;  equitable  remedy  to  sub- 
ject to  judgment  after  return  of  no  prop- 
erty found.  673 

MOKOPOUE& 

A  combination  prohibited  by  the  act 
of  Congress  of  July  2,  1890,  is  constituted 
by  an  association  to  imite  all  "acceptable 
dealers"  engaged  in  a  certain  business  in  a 
/certain  city  and  within  200  miles  therefrom 
and  all  American  manufacturers  of  their 
supplies,  the  rules  of  which  exclude  unac- 
ceptable persons  from  membership,  and  pro- 
hibit their  purchasing  supplies  at  less  than 
list  prices,  which  are  more  than  double 
what  members  of  the  association  pay.  W. 
W.  Montague  4t  Co.  v.  Lowry  (C.  C.  App. 
9th  C.)  58 

MOBTOAOE. 

Permitting  Mortgagee  to  Take  Pos- 
session of  Chattels  as  Constituting 
an  Act  of  Bankrupt<^,  see  Bank- 

BUFTOT,    1. 

Appointment  of  Receiver  at  Instance  of 
Mortgagee,  see  Kbgeivebs,  6. 

Notes  and  Bmsrs. 

Mortgages;  taxation  of  mortgaged  prop- 
erty; deducting  mortgage  indebtedness  to 
certain  amount  from  assessed  value  of  prop- 
erty.  117 

Of  chattels ;  permitting  mortgagee  to  take 
possession  after  mortgagor  becomes  insolvent 
as  fraud;  as  act  of  bankruptcy;  validity  of 
mortgage  covering  after-acquired  property; 
effect  of  failure  to  record  on  validity.      738 

On  chattels;  right  of  mortgagee  to  pos- 
session of  property;  no  right  to  foreclose 
until  mortgage  filed.  791 

MUNICIPAI.  CORPORATIOKS. 

Ordinance  Imposing  Penalty  for  Failing 
to   Cut  Weeds   as   Constituting  a 
Denial  of  Due  Process  of  Law,  see 
Constitutional  Law,  6. 
Regulation  of  Business  and  Occupations 
as  Constituting  a  Denial  of  Due 
,    Process    of    Law,    see    Constitu- 
tional Law,  8. 
63  L.  R.  a. 


Jurisdiction  of  Equity  to  Interfere  witli 
Enforcement  of  Ordinance,  see 
Equity,  6. 

Regulating  Use  of  Street  by  Railroau 
Company  as  Constituting  a  Grant 
of  Franchise,  see  Railboads,  3. 

Validity  of  Ordinance  Requiring  Equip- 
ment of  Street  Cars  with  Air 
Brakes,  see  Stbeet  Railways,  1-3. 

1.  The  power  of  a  municipal  corporation 
to  light  its  streets  includes  power  to  procure 
a  plant  for  that  purpose,  if  necessary.  Faw- 
cett  V.  Mt.  Airy  (N.  C.)  870 

2.  The  expense  of  erecting  and  operating 
plants  for  supplying  water  and  electric  light 
for  municipal  use  and  sale  to  persons  resid- 
ing in  the  municipality  is  a  necessary  one, 
within  the  meaning  of  a  constitutional  pro- 
vision permitting  municipal  corporations  to 
incur  such  expenses  without  submitting  the 
proposition  to  its  voters.  Id. 

3.  A  clause  in  an  ordinance  forbidding 
the  toleration  of  weeds  on  city  lots,  specify- 
ing that  the  word  shall  be  held  to  include 
rank  vegetable  growths  which  exhale  un- 
pleasant and  noxious  odors,  does  not  make 
the  ordinance  inapplicable  to  other  growths 
commonly  known  as  weeds.  St.  Louis  v. 
Gait  (Mo.)  778 

4.  Power  to  require  the  cutting  of  weeds 
on  city  lots  is  conferred  upon  a  municipal 
corporation  by  a  charter  empowering  it  to 
abate  nuisances  on  private  property  to  se- 
cure the  general  health  of  the  inhabitants, 
and  to  pass  such  ordinances  as  may  be  ex- 
pedient in  maintaining  the  health  and  wel- 
fare of  the  city.  Id. 
Liability  for  damages, 

6.  By  furnishing  a  lot  and  building  for 
the  use  of  a  school  district  within  its  lim- 
its, a  municipal  corporation  does  not  be- 
come responsible  to  the  public  or  patrons 
of  the  school  for  its  safe  condition,  and  no 
recovery  can  be  had  against  it  in  case  the 
school  ground  is  on  a  different  g^ade  from 
that  of  the  street,  and  is  supported  by  a 
retaining  wall  without  barriers  to  prevent 
children  from  falling  into  the  street,  in  con- 
sequence of  which  a  child  is  jostled  from  the 
wall  by  other  children  at  play  and  injured. 
Ernst  V.  West  Covington  (Ky.)  652 

6.  A  municipal  corporation  is  not  liable 
in  damages  for  the  acts  of  its  officers  in  ar- 
resting and  prosecuting  a  person  in  the  at- 
tempt to  enforce  a  void  ordinance  enacted 
under  apparent  authority  of  the  legislature, 
and  which  undertakes  to  impose  a  license 
fee,  for  the  benefit  of  the  municipality,  upon 
the  use  of  bicycles  in  its  streets.  Simpson 
V.  Whatcom  (Wash.)  815 

Noras  AND  Bbdotb. 

Mimicipal   corporations;    right   to   local 
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self  government;  impairment  of,  by  statute 
for  taxation  of  special  franchises;  imposing 
duty  of  assessing  property  upon  state  offi- 
cers, and  depriving  local  assessors  of  right 
to  assess.  884 

Powers  of  city  councils;  strict  construc- 
tion of  charter;  power  to  revoke  liquor  li- 
cense. 338 

Kight  to  designate  meaning  of  terms  em- 
ployed in  ordinance ;  right  to  require  cutting 
of  weeds  on  city  lots.  779 

Right  to  regulate  rates  of  public-service 
corporation;  ordinance  fixing  maximum 
rates  for  telephone  company;  construction 
of.  728 

Ordinance  requiring  air  brakes  on  street 
cars;  validity  of;  where  equipment  less  re- 
liable than  one  in  use;  effect  of  reservation, 
in  ordinance  as  to  running  of  cars,  of  right 
to  make  further  regulations;  question  of 
reasonableness  as  matter  for  judicial  inter- 
ference; where  express  legislative  authority 
for  ordinance  exists;  sufficiency  of  charter 
power  to  prescribe  manner  in  which  high- 
ways and  streets  shall  be  used.  746 

Injunction  to  restrain  prosecution  for  vio- 
lation of  ordinance ;  where  ordinance  claimed 
to  be  invalid;  imposing  conditions  upon 
right  to  traffic  in  liquor  as  invasion  of  con- 
stitutional rights;  necessity  that  ordinance 
be  reasonable;  nature  of  proceedings  under 
ordinance.  62 

Power  to  provide  lights  and  water  supply ; 
expense  of,  as  '^necessary;"  judicial  control 
over  discretion  of.  870 

Liability  of  city  maintaining  public  school 
for  injury  to  child  by  defective  condition  of 
premises.  653 

Liability  for  wrongs  sustained  in  attempt 
to  enforce  illegal  ordinance;  for  wrong  com- 
mitted in  exercise  of  powers  conferred  for 
its  exclusive  benefit;  for  ille^l  arrest  under 
void  ordinance;  ratification  of  officer's  act. 

816 

KEOLIOEKCE. 

Validity  of  Contract  Exempting  Carrier 
from  Liability  for,  see  Cabbiebs, 
6,7. 

Injury  to  Passengers,  see  Cabbiebs, 
17-28. 

Contributory  Negligence  of  Passenger 
in  Jumping  from  Car  to  Avoid  Im- 
pending Collision,  see  Cabbiebs, 
33. 

Presumption  of,  see  Evidence,  8-10. 

Liability  of  Master  for  injury  to  Third 
Person  by  Negligence  of  Servants, 
see  Mabteb  and  Sebvant,  20-23. 

Of  Sheep  Inspector  in  Dipping  Sh^p 
for  Disinfection,  see  Officebs,  1. 

Proximate  Cause  of  Injury,  see  Pboxi- 
MATs  Cause. 
63  L.  R.  A. 


Injury  to  Person  on  Railroad  Track,  see 

Railboads,  4,  5. 
Injury  to   Person   by   Street   Car,    see 

Stbeet  Railways,  4-6. 
Liability  of  Trustee  for  Negligoiee  of 

Servants,  see  Trusts,  6. 
See  also  Highways. 

1.  Recovery  for  injuries  sustained  in  an 
effort  to  save  the  life  of  a  person  placed  in 
a  position  of  peril  by  the  negligence  of  an- 
other is  not  defeated  by  the  contributory 
negligence  of  the  person  whose  rescue  is  at- 
tempted. Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Lynch  (Ohio)  504 

2.  That  one  who  is  injured  in  attempt- 
ing to  rescue  another  placed  in  a  po«;ition 
of  peril  by  the  negligence  of  a  third  person 
is  an  employee  of  such  negligent  per^^on, 
does  not  affect  his  right  to  recover  for  hi» 
injuries.  Id. 

3.  The  court  cannot  decide  whether  or 
not  negligence  of  a  man  who  is  dri\ing  a 
horse  is  imputable  to  his  wife,  who  is  in- 
jured by  collision  of  the  carriage  w^ith  one 
traveling  in  the  opposite  direction,  from  the 
mere  fact  that  the  relation  of  husband  and 
wife  exists  between  them,  and  that  she  is 
sixty-eight  and  he  seventy-two  years  of  age. 
Neal  v.  Rendall   (Me.)  66S 

4.  A  person  negligently  causing  an  in- 
jury may  be  guilty  of  wantonness  if  he  acts 
recklessly,  without  regard  to  the  riglits 
of  others.  Harrington  v.  Los  Angeles  Rt. 
Co.  (Cal.)  238 
Contribatoxy  neKlicenee. 

5.  Intent  to  injure  is  not  necessary  to 
render  one  liable  under  the  rule  that  he  i$ 
responsible  for  an  injury  who  has  the  lai^t 
clear  chance  to  avoid  it.  Id. 

6.  To  bring  one  within  the  operation  of 
the  rule  that  one  htiving  the  last  clear 
chance  to  avoid  an  injury  is  liable  for  it, 
notwithstanding  the  negligence  of  the  person 
injured,  it  is  not  necessary  that  he  should 
know  that  injury  is  inevitable  if  he  fails 
to  exercise  care,  but  it  is  enough  if  the  cir- 
cumstances known  to  him  are  such  a?  to 
convey  to  the  mind  of  a  reasonable  person 
a  question  as  to  whether  the  other  person 
will  be  liable  to  escape  the  threatened  in- 
jury. Id, 

7.  That  a  person  who  has  negligently 
placed  himself  in  peril  n^ligently  fails  to 
discover  that  fact  does  not  relieve  one  who, 
knowing  of  the  peril,  negligently  injures 
him,  from  the  operation  of  the  rule  that  the 
one  having  the  last  clear  chance  to  avoid  an 
injury  is  liable  for  it.  Id. 

8.  Persons  using  horses  on  the  highway 
in  close  proximity  to  a  gas  well,  and  seeing 
an  agent  of  the  owner  at  or  near  it,  have 
the  right  to  presume  that  he  will  not  open 
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it  without  warning  or  first  looking  for  trav- 
elers on  the  road,  and  are  not  guilty  of  con- 
tributory negligence  in  failing  to  turn  and 
fly  from  it,  or  in  failing  to  give  warning  of 
their  presence.  8nyder  y.  Philadelphia  Co. 
(W.  Va.)  896 

N0TB8  AifD  BBisrs. 

Negligence;    liability   for   remote   conse- 
quences of  act;  rule  for  determining  prox- 
imate cause;  negligence  in  permitting  elec- 
tric wire  to  remain  out  of  place.  219 
Liability  of  one  committing  negligent  act 
for    accident   following   but   not   resulting 
from  act.  875 
In  operation  of  elevator;  proximate  cause 
of  injury;   effect  of  concurring  negligence 
of  third  person;  elevator  owner  as  common 
carrier.  417 
Effect  of  liability  for,  of  concurring  negli- 
gence of  person  injured;  where  no  inten- 
tional wrong  done.  896 
When  actionable.  744 
Presumption  of,  from  injury  to  passenger; 
contributory  negligence  in  leaping  from  car 
to  avoid  collision.  508 
Definition    of;     doctrine    of    last    clear 
chance;    of    motorman    causing    injury    to 
wheelman  in  street;  liability  where  person 
injured   was   acting   in   violation   of   ordi- 
nance. 238 
Blowing  off  of  automatic  safety  valve  as 
proof  of  negligence;    burning  out  of  con- 
trollers on  electric  car;  burning  out  of  fuse 
as  evidence  of;  negligence  in  locating  fuse 
box;    what    constitutes    "physical    injury." 

285 
In  failing  to  furnish  safe  place  to  work 
and   suitable  appliances  to  person  invited 
to  work,  independent  of  relation  of  master 
and  servant.  •  223 

Of  independent  contractor;  liability  of 
employer  for.  493 

Of  contractor  in  repairing  leak  in  boiler; 
liability  of  owner  in  case  of  explosion;  fit- 
ness of  engineer  or  efficacy  of  work  as 
test  of  liability.  546 

Liability  of  trustee  for  negligence  of  serv- 
ants. 227 
Effect  of  contributory  negligence  to  pre- 
vent recovery ;  where  injury  could  have  been 
avoided  by  use  of  reasonable  care  notwith- 
standing contributory  negligence;  degree  of 
care  required  of  child.  271 
Imputing  negligence  of  driver  of  vehicle 
to  person  riding  with  him.  669 

NEGOTIABLE  PAPER. 

See  Bills  and  Notes. 

NEWIiT  BI800VEBED  EVIDENCE. 

As   Ground   for   New  Trial,   see  New 
Trial,  1. 
63  L.  R.  A. 


NEWSPAPER  TRAIN, 

See  Cabbiebs,  1-4. 

NEW  TRIAI.. 

A  new  trial  of  an  indictment  against 
a  physician  for  causing  the  death  of  a  wo- 
man upon  whom  he  attempted  to  produce 
an  abortion  should  not  be  granted  for  newly 
discovered  evidence  which  consists  of  state- 
ments of  a  nurse  in  his  employ  as  to  declara- 
tions of  deceased,  where  there  is  nothing  to 
show  that  he  could  not,  by  reasonable  dili- 
gence, have  discovered  the  evidence  before 
the  trial.    State  v.  Power  (Wash.)  902 

Notes  ako  Bbiefs. 
New  trial;  for  newly  discovered  evidence; 


discretion  of  court  as  to. 
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NOTICE. 

Of  loss  under  Insurance  Policy,  see  In- 
surance, 1. 

OATH. 

Failure  of  Judge  to  Take,  Effect 
upon  Validity  of  Judgment,  see 
COTTBTS,  6. 

OCCUPATION. 

As  Constituting  Property,  see  Consti- 
tutional Law,  2. 

OFFICERS. 

A  deputy 'sheep  inspector,  who,  un- 
der a  proclamation  of  the  governor  that  cer- 
tain sheep  shall  be  quarantined  and  dipped 
for  disinfection,  attempts  to  do  the  dipping, 
acts  in  a  ministerial  capacity,  and  is  liable 
for  injuries  caused  by  negligently  dipping 
the  sheep  in  an  improper  bath ;  and  the  fact 
that  he  has  some  discretion  as  to  the  in- 
gredients of  the  bath  is  immaterial.  Bair 
V.  Struck  (Mont.)  481 

Notes  and  Bbiets. 

Officers;  street  commissioner  as  public 
officer;  liability  of,  to  persons  employed  by 
him  for  injury;  duty  to  furnish  safe  place 
to  work  and  safe  appliances  to  employees. 

223 

Liability  of  officer  destroying  private 
property  in  exercise  of  police  power;  what 
constitutes  ministerial  act  of;  liability 
where  authority  conferred  by  statute  is  ex- 
ceeded. 481 

Right  to  recover  for  services  performed 
where  compensation  not  provided  by  stat- 
ute; attorney  at  law  as  officer.  614 

OPINION. 

Duty  of  Court  to  File,  see  CouBTS,  4. 

OPINION  EVIDENCE. 

See  Evidence,  43-48. 
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PABOL  EVIDENCE. 

Affecting  WritingB,  see  Etidekce,  14, 15. 

PABTIE8. 

See  Acnov  ob  Suit,  2rA, 

PABTKEB8HIP. 

An  agreement  between  one  having  a  con- 
tract to  grade  a  portion  of  a  railroad  and 
another  pfirty,  by  the  terms  of  which  the 
latter  waa  to  "put  in"  16  mules  and  har- 
ness against  the  former's  6  mules  and  his 
services,  and  to  receive  one  half  of  the  net 
profits  of  the  business  for  the  use  of  his 
mules  and  harness,  constitutes  a  partnership 
between  them  as  to  third  persons,  although 
they  agreed  that  the  second  party  was  to 
have  nothing  to  do  with  the  work,  and  was 
not  to  be  responsible  for  any  debts.  Bran- 
don &  Dreyer  v.  Connor  (Qa.)  260 

Notes  and  Bbdets. 

Partnership;  what  constitutes.  '260 

Real  estate  purchased  with  partnership 

funds   as    partnership    property;    effect   of 

legal  title  standing  in  individual  name  of 

one  copartner.  334 

Partner  paying  individual  debt  with  firm 

funds.  954 

PASSAGEWAY. 

Dedication  of,  see  DEDiOATioir,  1. 

PASSENGERS. 

See  Cabbiebb,  14-28. 

PATENTS. 

Taxation  of  Corporation  Whose  Capital 
is  Represented  by  Patent  Rights, 
see  Taxes,  4. 

Notes  and  Bbiets. 

Patents;  taxation  of;  corporate  franchise 
tax  where  almost  whole  capital  is  invested 
in  patents.  ,  87 

PENALTY. 

For  Refusal  by  Carrier  to  Receive 
Freight,  Limiting  Common-Law 
Liability,  see  Cabbiebb,  10. 

PHYSICIANS  ANB  SURGEONS. 

Notes  and  Bbzets. 

Physicians  and  surgeons;  medicine  and 
medical  attendance  as  necessities.  188 

PLEADING. 

Evidence    Admissible    under,    see    Evid- 
ence, 38. 

1.  The  summons  in  an  action  of  tres- 
pass on  the  case  is  not  a  part  of  the  record 
until  made  so  by  oyer.  Snyder  v.  Phila- 
delphia Co.  (W.  Va.)  890 

2.  Advantage  of  a  variance  between  the 
63  L.  K  A. 


writ  and  the  declaration  can  be  taken  by 
plea  in  abatement  only,  and  after  oyer.  Id. 
Pl«i]itiff*a  pleadincs. 

3.  A  complaint  in  an  action  against  a 
railroad  company  for  failure  to  warn  a  pas- 
senger about  to  alight  from  the  train  of 
danger  of  injury  by  deadly  weapons  in  the 
hands  of  railroad  employees,  and  a  passen- 
ger who  has  Just  left  the  train  after  an 
altercation  with  such  employees,  is  not  in- 
sufficient because  it  names  the  wrong  per- 
son as  conductor,  where  the  evidence  shows 
negligence  on  the  part  of  the  railroad  com- 
pany. Penny  v.  Atlantic  Coast  Line  R.  Co. 
(N.  C.)  497 

4.  Liability  on  the  part  of  the  carrier 
is  shown  by  a  complaint  alleging  delivery 
of  horses  to  a  public  carrier  for  transporta- 
tion, payment  of  freight,  the  furnishing  of 
an  unsuitable  car,  and  injury  and  dano^ge 
thereby.  Lake  Erie  &  W.  R.  Co.  v.  Hol- 
land   (Ind.)  94S 

6.  A  right  of  action  against  a  carrier 
for  injury  to  live  stock  in  transit  cannot  be 
said  to  be  founded  on  a  special  contract  be- 
cause such  contract  is  set  out  in  the  com- 
plaint, if  additional  facts  are  alleged  show- 
ing that  the  contract  was  invalid.  Id. 

6.  Estoppel  to  plead  the  statute  of  lim- 
itations which  is  set  up  in  the  answer  may 
be  brought  forward  in  the  reply.  Chesa- 
peake &  N.  Ry.  V.  Speakman  (Ky.)  193 
Defendant's  pleadinca. 

7.  If,  in  an  action  by  a  corporation 
against  a  stockholder  to  recover  an  unpaid 
subscription  to  its  capital  stock,  the  peti- 
tion tenders  an  issue  upon  the  question  of 
the  necessity  for  the  stock  call,  the  stock- 
holder may  meet  such  issue  by  the  allega- 
tion of  pertinent  facts  in  his  answer.  West 
V.  Topeka  Sav.  Bank  "(Kan.)  137 

8.  A  shipper  who  is  made  a  party  to  a 
suit  to  compel  a  railroad  company  to  fur- 
nish equal  facilities  to  a  rival  upon  a  train 
which  has  been  established  at  the  shipper's 
solicitation,  but  against  whom  no  relief  is 
asked,  cannot,  by  cross  bill,  compel  com- 
plainant to  share  the  expense  which  the  es- 
tablishment of  the  service  has  cost  Mm. 
Memphis  News  Pub.  Co.  v.  Southern  R.  Cq. 
(Tenn.)  150 

9.  A  contestee  of  an  election,  who  holds 
a  certificate  to  the  office,  regularly  issued  to 
him  by  the  canvassing  board,  and  who  asks 
no  affirmative  relief,  his  answer  going  onlj 
to  defeat  the  allegations  made  by  the  oon- 
testor,  is  not  required  by  Kan.  Gen.  Stat. 
1901,  §  2659,  to  plead  that  he  is  an  elector 
of   the    county.    Cory   v.    Spencer    (Kan.) 

275 
Demnrrer. 

10.  A  general  demurrer  will  not  raise  the 
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objecticm  that  the  declaration  is  bad  for 
duplicity.       Bowden  v.  Derby  (Me.)       223 

11.  Answer,  and  not  demurrer,  is  the 
proper  pleading  for  setting  up  nonexistence 
of  a  contract  fixing  the  rates  claimed,  and 
that  defendant  is  not  bound  to  furnish  the 
service  demanded  at  the  rates '  claimed,  in 
a  suit  to  restrain  a  telephone  company  from 
extorting  rates  for  services  in  excess  of 
those  specified  in  the  ordinance  under  which 
it  acquired  the  right  to  use  the  city  streets. 
Chas.  Simon's  Sons  Co.  y.  Maryland  Teleph. 
&  Teleg.  Co.  (Md.)  727 
Amendmontfl. 

12.  A  bill  to  reach  unpaid  stock  subscrip- 
tions may  be  amended  so  as  to  pray  for  the 
cancelation  of  credits  which  have  been 
illegally  allowed  for  brokerage  commissions 
and  cl&ims  against  other  corporations.  Hall 
T.  Henderson  (Ala.)  673 

13.  An  amendment  of  a  bill  which  is  nec- 
essary to  cure  a  variance  between  the  alle- 
gations and  proof  should  not  be  stricken  out. 

Id. 
Notes  and  Bbiefs. 

Pleading;  construed  strictly  against  the 
pleader.  68 

Necessity  of  alleging,  in  action  against 
landlord,  that  defect  causing  injury  to  ten- 
ant was  latent.  650 

When  bill  is  multifarious.  728 

In  quo  warranto;  covered  by  principles 
of  common  law.  761 

POUCE. 

Police  Officers;  Exemption  from  Pro- 
visions of  Statute  as  Constituting 
Class  Legislation,  see  Constitu- 
TioiTAL  Law,  3. 

POUCE  POWER. 

See  CoNSTiTUTioNAi.  Law,  14. 

PREJUBICIAI.  ERROR. 

See  Appeal  and  Erbob,  20-20. 

PRESUMPTION. 

See  Evidence,  7-0. 

PRIHCIPAI.    AHD     AGENT. 

1.  General  authority  of  an  agent  to  sell 
a  horse  is  not  destroyed  because  of  the  un- 
lawfulness of  the  act  by  an  attempt  to  exer- 
cise it  on  Sunday,  so  as  to  entitle  the  princi- 
pal to  repudiate  the  sale  if  consummated, 
and  recover  possession  of  the  animal.  Rick- 
ards  V.  Rickards  (Md.)  724 

2.  The  fact  that  the  cashier  is  person- 
ally interested  in  the  transaction  is  suf- 
ficient to  put  his*  creditor  upon  inquiry  as 
to  the  actual  extent  of  his  power,  where  the 
cashier  of  a  bank  attempts  to  pay  his  indi- 
vidual debt  by  entering  the  amount  thereof 
63L.R.A. 


as  a  credit  on  the  passbook  of  his  creditor. 
Hier  v.  Miller  (Kau.)  952 

Notes  and  Briefs. 

Principal  and  agent;  replevin  against 
third  person  by  principal;  effect,  on  right 
to  recover,  of  fact  that  agent  was  in  pari 
delicto;  agent's  attempt  to  exercise  on  Sun- 
day authority  to  sell  property;  effect  on 
lawfulness  of  sale.  724 

Imputing  notice   of  agent  to  principal. 

875 
PRIVATE  WAT. 

Right  to  Condemn  Land  for  Purpose  of, 
see  Eminent  Domain,  IL 

PRIVILEOE  OF   WITNESS, 

See  Witnesses,  7. 

PROPERTY. 

A  Person's  Business,  Occupation,  or 
Calling  as  Constituting,  see  Con- 
stitutional Law,  2. 

Notes  and  Bbiefs. 

Property;  right  to  make  contracts  for 
hire  as.  636 

Right  of  owner  to  use  as  he  pleases; 
where  no  rights  of  others  interfered  with. 

806 

Trade  secrets  as;  product  of  mental  labor 
as.  255 

PROXIMATE  CAUSE. 

Burden  of  Proof  as  to,  see  Eyidenob,  13. 
As  Constituting  Question  for  Jury,  see 
Trial,  6. 

1.  The  act  of  a  strange  boy  in  pushing 
open  the  door  of  an  elevator  well  and  step- 
ping back,  apparently  to  allow  another  to 
enter  the  elevator,  which  was  not  there  but 
at  another  floor,  could  not  reasonably  be 
foreseen  as  the  probable  result  of  the  negli- 
gence of  the  owner  of  the  building  in  per- 
mitting the  hall  to  be  so  dark  that  it  was 
difficult  to  see  whether  or  not  the  elevator 
was  there,  in  allowing  boys  to  ride  upon, 
and  sometimes  to  operate,  the  elevator,  in 
permitting  the  door  of  the  shaft  to  stand 
open  from.  1  to  10  inches,  and  in  failing  to 
provide  a  lock  that  would  prevent  the  open- 
ing of  the  door  from  the  outside.  Cole  v. 
German  Sav.  &  L.  Soc.   (C.  C.  A.  8th  C.) 

416 

2.  The  negligeace  of  the  owner  of  a 
building  in  permitting  a  hallway  leading 
to  an  elevator  well  to  be  so  dark  that  it 
was  difficult  to  see  whether  or  not  the  ele- 
vator was  there,  in  allowing  boys  to  ride 
upon,  and  sometimes  to  operate,  the  eie- 
vator,  in  failing  to  provide  a  lock  that  would 
prevent  the  door  of  the  shaft  from  being 
opened  from  the  outside,  and  in  permit- 
ting it  to  stand  open  from  1  to  10  inches  as 
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the  result  of  its  bounding  back  when 
jammed  by  the  operator, — was  not  the  prox- 
imate cause  of  an  injury  to  a  woman,  where, 
as  she  was  passinj^r  through  the  hall,  a 
strange  boy  hurried  past  her,  pushed  the 
door  of  the  elevator  well  wide  open,  and 
stepped  back  as  if  inviting  her  to  enter, 
whereupon,  believing  him  to  be  the  operator, 
she  stepped  into  the  shaft  and  fell  to  the 
bottom,  the  elevator  being  at  another  floor, 
in  charge  of  the  regular  operator.  Id. 

3.  An  injury  that  is  the  natural  and 
probable  consequence  of  an  act  of  negli- 
gence is  actionable,  and  such  an  act  is  the 
proximate  cause  of  the  injury.  Id. 

4.  An  injury  that  results  from  an  act 
of  negligence,  but  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  its 
probable  consequence,  and  that  probably 
would  not  have  resulted  from  it  had  not  the 
interposition  of  some  new  and  independent 
cause  interrupted  the  natural  sequence  of 
events,  turned  aside  their  course,  and  pro- 
duced it,  is  not  actionable,  as  such  an  act  of 
negligence  is  the  remote  cause,  and  the  in- 
dependent intervening  cause  is  the  proxi- 
mate cause,  of  injury.  Id. 

5.  The  concurring  negligence  of  an- 
other cannot  transform  an  act  of  negligence 
that  is  so  remote  a  cause  of  an  injury  that 
it  is  not  actionable,  into  a  cause  so  prox- 
imate that  an  action  can  be  maintained  upon 
it.  Id. 

6.  When,  by  the  negligent  blowing  off 
of  a  gas  well  near  a  public  higiiway,  a 
teamster's  horses  become  frightened,  and, 
in  attempting  to  control  them,  a  line  breaks, 
causing  him  to  fall  from  las  wagon,  where- 
by he  is  injured,  the  proximate  cause  of 
the  injury  is  the  blowing  off  of  the  well, 
although  the  line  is  weak  and  wholly  in- 
sufficient for  such  an  emergency.  Snyaer 
▼.  Philadelphia  Co.  (VV.  Va.)  896 

7.  The  momentary  shying  of  a  horse 
traveling  on  a  highway,  by  which  a  vehicle 
is  brought  into  collision  with  one  traveling 
in  the  opposite  direction  on  the  wrong  side 
of  the  road,  is  not  the  proximate  cause  of 
the  injury  resulting  from  thro\iing  an  occu- 
pant out  of  the  vehicle.  Neal  v.  Randall 
(Me.)  668 

8.  That  defendant's  negligence  was  not 
the  sole  and  immediate  cause  of  an  injury 
which  results  from  two  concurring  causes 
does  not  prevent  its  being  the  proximate 
cause.  Id. 

Notes  and  Briefs. 

Proximate  cause;  of  injury;  effect  of  in- 
tervention of  innocent  act  of  third  party. 

744 

As  question  for  jury;  necessity  that  act 
or  omission  be  the  nearest  in  time  or  place 
63L.R.A. 


to  the  resulting  injury;  effect  of  ooncnrrins 

negligence  of  third  p«irty.  417 

PUBUO    MONET. 

1.  A  provision  in  a  statute  establishing 
free  employment  agencies,  that  the  salaries 
of  those  in  charge  of  them,  and  the  expenses 
of  necessary  equipment,  shall  be  paid  out 
of  public  moneys,  violates  a  constitutional 
provision  that  bills  making  appropriations 
for  salaries  for  public  officers  shall  contain 
no  provision  on  any  other  subject.  Mathews 
V.  People   (111.)  73 

2.  A  taxpayer  of  a  county  may  bring  a 
suit  in  his  own  name  on  behalf  of  the  public 
to  compel  restoration  to  the  treasury  of 
money  illegally  appropriated  as  fees  by  a 
county  officer  with  the  consent  of  the  board 
of  commissioners,  where  the  board  refuses 
to  bring  it;  the  board  being  joined  as  de- 
fendant in  the  action.  Zuelly  v.  Casper 
(Ind.)  133 

Notes  and  BuErB. 

Public  money;  injunction,  at  suit  of  tax- 
payer, to  restrain  wrongful  appropriation 
of;  suit  by  taxpayer  to  compel  restoration 
to  treasury  of  money  illegally  appropriated. 

133 
PUBUO  POUOT. 

Contracts  in  Violation  of,  see  Con- 
tracts, 1-7. 

PUBUO  PURPOSES. 

For  Which  Property  may  be  Taken 
under  Power  of  Eminent  Domain, 
see  Eminent  Domain,  6-12. 

Authorizing  Levy  of  Taxes,  see 
Taxes,  7. 

PUKITIVE  DAMAGES. 

See  Damages,  2. 

QUO  WARRANTO. 

1.  The  public  has  no  such  interest  in  s 
"reconsignment"  charge  made  by  a  railroad 
carrying  grain  into  a  city  for  moving  the 
grain  from  hold  tracks  to  places  of  deliv- 
ery, and  which  is  a  reasonable  sum  for  the 
service  rendered,  and  which  is  so  arranged 
as  to  be  paid  by  the  grain  dealers  or  other 
railroads  in  case  the  grain  is  taken  out  of 
the  possession  of  the  initial  carrier  for  fur- 
ther carriage  towards  destination,  as  will 
entitle  the  attorney  general  to  institute  quo 
warranto  proceedings  against  the  initial 
carrier  to  compel  its  abolition.  State, 
Crow  V.  Atchison,  T.  &  S.  F.  R.  Co.  (Mo J 

761 

2.  The  attorney  general  cannot  maintain 
a  quo  warranto  proceeding  against  a  cor- 
poration solely  for  the  vindication  of  private 
rights  or  the  redress  of  private  grievances. 

Id. 

3.  A  usage  on  the  part  of  a  railroad  com- 
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panj  to  deliver  freight  from  a  hold  track 
to  a  point  of  final  destination  within  a  city 
free  of  charge  does  not  impose  upon  it  the 
duty  of  continuing  to  do  so  which  can  be 
enforced  by  quo  warranto.  Id. 

4.  Quo  warranto  will  not  lie  to  prevent 
a  railroad  company  from  making  unlawful 
charges  for  services  rendered,  where  the  leg- 
islature has  made  ample  provision  for  the 
regulation  of  such  charges,  the  remedies  pro- 
vided by  the  statute  being  exclusive.  Id. 

Notes  and  Briefs. 

Quo  warranto;  to  restrain  usurpation  of 
power  in  condemning  land  for  railroad 
tracks  without  complying  with  law  and  pay- 
ing fees  required  from  railroad  companies. 

307 

Against  corporations  for  making  illegal 
charges  in  the  course  of  authorized  business ; 
—  (I.)  Scope;  (II.)  when  allowed;  (III.) 
effect  of  existence  of  other  adequate  remedy; 
(IV.)  extent  of  judgment  rendered;  (V.) 
conclusions.  761 

What  acts  may  be  reached  by  effect  of 
other  remedy  by  private  action ;  ancient  writ 
as  civil  remedy  to  oust  corporation  from 
franchise;  information  in  nature  of  quo 
warranto  as  originally  criminal  proceed- 
ing; subsequently  regarded  as  civil  proceed- 
ing ;  information  now  proper  remedy  to  oust 
corporation  from  exercise  of  particular  fran- 
chises; discretion  of  attorney  general  as  to 
when  quo  warranto  shall  be  brought;  effect 
of  ouster  from  franchise  unlawfully  as- 
sumed, on  right  to  exercise  proper  fran- 
chises. 762 

RAHiROADS. 

Erection  of  Toll  Bridge  by,  see 
Bbidoks,  1,  2. 

Power  of  State  to  Forfeit  Franchise  for 
Making  Unlawful  Charge  upon  In- 
terstate Traffic,  see  Commerce,   1. 

Bailroad  Bridge  as  a  Public  Purpose, 
see  Eminent  Domain,  10. 

1.  An  electric  railway  to  be  operated  be- 
tween two  cities  in  different  states  and 
carry  passengers  and  freight  is  a  trunk  rail- 
way, within  the  meaning  of  an  exception  of 
such  railways  from  a  constitutional  pro- 
vision prohibiting  municipal  corporations 
from  granting  franchises  except  to  the  high- 
est bidder;  so  that  the  municipality  may 
grant  it  the  right  to  lay  its  tracks  along 
its  streets  without  the  necessity  of  receiving 
bids  for  the  privilege.  Diebold  v.  Kentucky 
Traction  Co.   (Ky.)  637 

2.  A  trunk  railway  is  a  commercial  rail- 
way, whose  main  line,  whether  operated  by 
steam,  electricity,  or  any  other  motive 
power,  connects  towns,  cities,  counties,  or 
other  points  within  the  state  or  in  different 
63  L.  R.  A. 


states,  and  which  railroad  company,  under 
its  cliarter,  or  under  the  general  law,  has 
the  legal  capacity  of  constructing,  purchas- 
ing, and  operating  branch  lines  or  feeders 
connecting  with  its  main  stem  or  trunk; 
the  main  or  trunk  line  bearing  the  same  re- 
lation to  its  branches  that  the  trunk  of  a 
tree  bears  to  its  branches,  or  the  main 
stream  of  a  river  bears  to  its  tributaries. 

Id. 

3.  A  mimicipal  corporation  grants  no 
franchise  to  a  railroad  company  in  regulat- 
ing the  manner  in  which,  under  its  charter, 
it  shall  make  use  of  streets  in  the  mimici- 
pality,  the  authority  to  use  which  is  con- 
ferred by  the  legislature.  Id. 

4.  Those  in  charge  of  a  locomotive  are 
not  bound  to  discover  at  the  earliest  possi- 
ble moment  the  presence  of  infants  on  the 
track  at  a  place  remote  from  highway  cross- 
ings, or  at  other  places  where  their  presence 
might  not  be  anticipated,  nor  to  stop  the 
train  upon  discovering  an  object  upon  the 
track  imtil  it  is  seen  to  be  a  person;  the 
duty  in  such  cases  being  the  same  as  in  case 
of  adults.  Craddock  v.  Louisville  &  N.  R. 
Co.   (Ky.)  667 

5.  The  mere  occasional  passage  of  pe- 
destrians along  an  inclosed  railroad  track 
with  the  knowledge  of  the  railroad  company 
is  not  sufficient  to  convert  a  trespasser  into 
a  licensee,  or  to  change  the  degree  of  care 
due  him  by  the  railroad  company.  Id, 

Notes  and  Briefs. 

Electric  railroad  incorporated  under  state 
railroad  law  as  "railroad."  637 

Liability  for  Injury  to  child  on  track; 
infant  as  trespasser;  question  of  discretion 
of,  for  jury;  contributory  negligence  of; 
necessity  of  negligence  by  persons  operating 
trains  to  justify  recovery;  duty  to  stop 
train  immediately  upon  seeing  object  on 
track.  667 

RAISED  CHECK. 

Right  of  Bank  Paying  Raised  Check  to 
Compel  Collecting  Bank  to  Refund, 
see  Banks,  4. 

RECEIVERS. 

1.  Unless  expressly  authorized  by  stat- 
ute, a  court  has  no  jurisdiction  to  appoint 
a  receiver  of  corporate  property  upon 
grounds  which  would  not  be  sufficient  were 
the  owner  a  natural  person.  Vila  v.  Grand 
Island  E.  L.  I.  &  C.  S.  Co.  (Neb.)  791 

2.  Save  in  certain  classes  of  suits  in 
equity  which  constitute  well-recognized  ex- 
ceptions, the  jurisdiction  of  courts  of  equity 
does  not  warrant  the  appointment  of  a 
receiver  to  take  charge  of  and  administer 
the  property  and  business  of  a  corporation, 
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in  an  independent  action,  where  that  is  the 
main  object  and  purpose  of  the  suit,  and 
the  sole  and  only  relief  asked  for.  Id. 

3.  In  the  absence  of  statutory  authority, 
courts  of  equity  do  not  possess  jurisdiction 
over  corporate  bodies  to  the  extent  of,  on 
the  application  of  private  parties,  appoint- 
ing a  receiver,  sequestrating  the  property 
and  business,  and  selling  the  same  through 
the  instrumentality  of  such  receiver,  and 
thereby  winding  up  the  affairs  and  termi- 
nating the  business,  and  indirectly  dissolving 
the  corporation.  Id. 

4.  The  filing  of  a  petition  asking  for  the 
appointment  of  a  receiver  does  not  consti- 
tute "a  suit  actually  commenced  and  pend- 
ing," as  required  by  Neb.  Code,  §  267,  before 
a  receiver  may  be  appointed,  unless  it  sets 
forth  groimds  instituting  an  actual  con- 
troversy and  demanding  substantial  relief 
beyond  the  mere  appointment  of  a  receiver. 

Id. 
6.  A  receiver  cannot  be  appointed,  at 
the  instance  of  a  mere  mortgagee,  for  prop- 
erty not  covered  by  the  mortgage.  Id. 
6.  Jurisdiction  to  appoint  a  receiver  of 
corporate  property  cannot  be  conferred  by 
the  mere  consent  of  the  corporation,  where 
neither  equitable  nor  statutory  grounds 
exist,  and  where  other  parties  whose  rights 
are  affected  have  not  been  notified;  nor  is  a 
stockholder    concluded   by   such    an   order. 

Id. 
Noras  AND  BBDors. 

Receivers;  app6intment  of,  as  provisional 
remedy  merely;  necessity  of  "action  pend- 
ing;" power  of  equity  to  sequestrate  prop- 
erty of  corporation  by  means  of  receiver; 
right  of  creditor  to  maintain  suit  for  ap- 
pointment of  receiver  for  corporation  as 
one  to  wind  up  corporate  affairs;  when 
court  may  order  receiver  to  sell  property; 
right  of  court  to  appoint  on  its  own  motion ; 
waiver  of  notice  of  appointment  by  volun- 
tary appearance;  right  to  sue  receiver  as 
garnishee.  791 

Rights  of ;  no  greater  than  company  repre- 
sented by  him.  953 

Liability  of,  for  torts  or  negligence  of 
servants.  228 

RECORD. 

On  Appeal  or  Writ  of  Error,  see  Ap- 
peal AND  Erbob,  10,  11. 

REUOIOim  FREEBOM. 

Denial  of,  see  Constitutional  Law,  13. 

RELIGIOUS  SOCIETIES. 

Denial  of  Charter  to  Society  Promul- 
gating Method  of  Treating  Disease 
by  Prayer,  see  Corporations,  1. 
63  L.  R.  A. 


Notes  ahd  Bbievb. 

Religious  society;  refusal  of  charter  to; 
where    composed    of    Christian    Scientists. 

414 
REMAIHBER8. 
See  Wills. 

REPLT. 

See  Pleading,  6. 

RESIDENCE. 

For  Jurisdictional  Porpoaefl^  see 
Courts,  1,  2. 

RES  IPSA  LOQUITUR. 

Waiver  of  Right  to  Rely  upon  Doctnne 

of,  see  Estoppel,  1. 
See  also  Evidence,  8~10. 

RESTRAUrr  OF  TRADE. 

Validity  of  Contract  Not  to  Engage  in 
Business  during  Prescribed  Period, 
see  CoNTBAOTS,  2-4. 

RESUME. 

For  RisumS  of  Contents  of  Book,  see 
p.  061. 

RIPARIAN  PROPRIETORS. 

Rights  of,  see  Watebs. 

SAIiE. 

Liability  for  Sale  of  Animals  Havuig 
Infectious  Disease,  see  Animals, 
1,  2. 

1.  In  an  action  to  recover  damages  for 
failure  to  furnish  a  brand  of  seed  ordered, 
plaintiff  may  rely,  both  upon  a  special  war- 
ranty that  the  seed  delivered  was  that  or- 
dered, and  upon  an  implied  warranty  aris- 
ing from  a  representation  that  it  was  such, 
and  will  not  be  required  to  elect  between 
the  two.    Gardner  v.  Winter  (Ky.)  647 

2.  One  who  fills  an  order  for  a  particular 
brand  of  seed  by  supplying  the  kind  ordered 
does  not  impliedly  warrant  that  it  is  rea- 
sonably fit  for  the  purpose  to  which  it  is  to 
be  applied*  Id. 

Notes  ako  Bbiefs. 

Sale;  validity  of,  when  made  on  Sunday. 

724| 

Implied  warranty  of  fitness  of  property 
bought  for  special  purpose;  express  war- 
ranty as  precluding  an  implied  one.         647 

SCHOOLS. 

Improper  Classification  of  School  Dis- 
tricts Rendering  Statute  Local  and 
Special,  see  Statuixs,  3-6. 

Notes  and  Bbikfb. 
Schools;  liability  for  injury  to  child  by 
defect  in  school  premisea  653 
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Omission  from  Execution,  see  ExBOU- 
HON,  1,  2. 

SSARCH£8  AND  SEIZURES. 

Admissibility  in  Evidence  of  Papers  Ac- 
quired by  Unreasonable  Search  and 
Seizure,  see  Evidence,  1. 

■EGRETS. 

Validity  of  Contract  of  Employee  Not 
to  Divulge  Information  Acquired 
in  Employment,  see  Contbacts,  1. 

Restraining  Person  from  Disclosing 
Trade  Secret,  see  Injunction,  1-4. 

Independently  of  patent  rights,  the 
discoverer  of  a  medical  preparation  has  a 
property  right  in  his  discovery,  in  that  he 
may  keep  it  a  secret;  and  those  who, 
through  confidential  relations  with  him  gain 
possession  of  his  secret,  will  be  restrained 
by  a  court  of  equity  from  divulging  it  so  as 
to  make  use  of  it  to  his  detriment.  Stew- 
art V.  Hook  (Ga.)  256 

8EDU0TIOH. 

The  subsequent  marriage  of  the  de- 
fendant to  the  injured  female  is  not  a  bar 
to  a  prosecution  under  the  Kansas  crimes 
and  punishments  act,  providing  a  penalty 
for  obtaining  illicit  connection,  imder  prom- 
ise of  marriage,  with  any  female  of  good 
repute  under  twenty-one  years  of  age.  Re 
Lewis  (Eau.)  281 

Notes  and  Bbiets. 

Seduction;  under  promise  of  marriage; 
-what  constitutes  gravamen  of  the  offense; 
effect  of  subsequent  marriage  on  prosecu- 
tion for.  282 

SEED. 

Implied  Warranty  on  Sale  of,  see 
Sai2,  1,  2. 

SENTENCE. 

Minimum  and  Maximimti  Term,  Validity 
of  Statute  Permitting  Imposition 
of,  see  Cbiminal  Law,  2. 

Loss  df  Jurisdiction  to  Impose  by  Per- 
mitting Convicted  Criminal  to  Go 
at  Large,  see  Criminal  Law,  3. 

Suspension  of,  see  Criminal  Law,  4. 

BETTI«EMENT. 

Trust  Estate,  Setting  Aside,  see 
Tbubts,  4. 

SHEEP   INSPECTOB. 

Negligence  of,  in  Dipping  Sheep  for 
Disinfection,  see  Officers,   1. 

80IJ>IERS'  HOME. 

Residence  of   Inmates   for  Purpose,  of 
Voting,  see  Voters  and  Elections. 
03  L.  R.  A. 


STATUTE8L 

1.  Unconstitutional  provisions  may  be 
eliminated  from  a  statute,  only  where  they 
are  interjected  into  an  enactment  otherwise 
valid,  and  are  so  independent  and  separable 
that  their  removal  will  leave  the  constitu- 
tional features  and  purposes  of  the  act  sub- 
stantially unaffected  by  the  process.  Riccio 
V.  Hoboken  (N.  J.)  485 

2.  A  provision  forbidding  the  conduct- 
ing of  private  employment  agencies  without 
payment  of  a  heavy  license  fee,  in  a  statute 
creating  free,  employment  agencies,  falls  if 
the  main  provisions  of  the  act  are  uncon- 
stitutional, where  the  evident  purpose  of  in- 
serting such  provision  in  the  act  was  to  aid 
in  establishing  and  maintaining  the  free 
agencies.    Mathews  v.  People  (111.)  73 

3.  A  clause  forbidding  the  furnishing  of 
help  to  employers  whose  employees  are  on 
strike  or  locked  out,  and  also  denying  them 
access  to  the  names  of  applicants  for  situa- 
tions, in  a  statute  providing  for  free  employ- 
ment agencies  and  prohibiting  the  conduct- 
ing of  private  ones  except  under  a  heavy 
license  fee,  renders  the  whole  act  void, 
where,  from  the  entire  act,  it  is  evident  that 
the  free  agencies  would  not  have  been  cre- 
ated unless  persons  whose  employees  were 
on  a  strike  or  locked  out  could  be  excluded 
from  the  benefit  of  them.  Id. 

4.  A  general  school  law  which  classifies 
school  districts  without  adhering  either  to 
the  common-law  classification  of  municipali- 
ties, or  to  any  method  of  classification  that 
is  genpane  to  the  purposes  of  the  enact- 
ment, is  unconstitutional  as  being  a  local 
and  special  law  providing  for  the  manage- 
ment and  support  of  free  public  schools. 
Riccio  V.  Hoboken  (N.  J.  Err.  &  App.)     485 

6.  The  legislature  having  subdivided  the 
whole  territory  of  the  state  into  school  dis- 
tricts coextensive  with  the  municipal  bounds 
of  the  several  cities,  incorporated  towns, 
boroughs,  and  townships,  divergent  regula- 
tions for  the  management  and  support  of 
the  schools,  based  merely  upon  the  common- 
law  classification  of  the  municipalities 
themselves,  are  not  in  violation  of  the  con- 
stitutional prohibition  of  local  or  special 
laws  for  the  management  and  support  of 
free  public  schools.  Id. 

6.  A  legislative  classification  of  school 
districts,  proceeding  on  lines  germane  to  the 
objects  and  purposes  of  the  law,  may  serve 
to  make  general  an  enactment  providing  for 
the  management  and  support  of  the  schools. 

Id. 

7.  Classification  of  school  districts  with- 
in due  limits  of  generality  is  permissible, 
and  divergent  legislation  based  thereon  is 
not  "local  or  special"  within  the  meaning  of 
N.  J.  Const,  as  amended  in  1876,  art.  4,  S 
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Stock  Tard»^Summon8. 


T,  1[  11,  prohibiting  local  or  special  laws 
providing  for  the  management  and  support 
of  free  public  schools.  Id. 

Notes  and  Bbiefs. 

Statutes ;  creating  new  right  and  prescrib- 
ing particular  remedy;  conclusiveness  of 
remedy.  214 

Legislative  intent  as  guide  to  interpreta- 
tion of;  when  act  is  local  or  special;  valid- 
ity of  classification  for  purposes  of  legis- 
lation. 486 

Penal ;  strict  construction  of*  188 

STOCK  TABD8. 

See  Casriers,  6. 

STREET  RAXI.WATS. 

Injuries  to  Passengers,  see  Gabbiebs, 
17-21. 

Presumption  of  N^ligence,  see  Evi- 
dence, 8-10. 

Burning  out  of  Fuse  as  Prima  Facie 
Evidence  of  Negligence,  see  Evi- 
dence, 10. 

1.  Before  a  municipal  ordinance  requir- 
ing the  equipment  of  street  cars  with  air 
brakes  will  be  declared  unreasonable  it 
should  be  made  clearly  to  appear  that  there 
is  no  necessity  for  a  more  effective  brake 
than  those  in  use,  or  that  the  air  brake  will 
not  be  so.  People  v.  Detroit  United  Rail- 
way (Mich.)  746 

2.  That  the  preponderance  of  oral  testi- 
mony is  to  the  effect  that  an  ordinance  re- 
quiring air  brakes  on  street  cars  is  unrea- 
sonable is  not  sufficient  to  justify  the  court 
in  annulling  it  if  there  is  nothing  to  show 
that  similar  results  might  not  be  secured  by 
their  use  on  street^  as  on  railroad,  cars, 
since  the  court  will  take  judicial  notice  that 
such  brakes  are  in  general  use  on  the  latter, 
and  generally  effective.  Id. 

3.  That  the  equipment  of  street  cars 
with  air  brakes  will  require  a  large  outlay 
of  money  is  not  sufficient  to  nullify  the  ordi- 
nance requiring  it.  Id. 

4.  The  rule  that  a  person  operating  a 
street  car  has  a  right  to  assume  that  one 
approaching  the  track  will  not  place  himself 
on  it  at  such  a  time  as  to  be  injured  by  the 
car  does  not  apply  where  persons  engaged 
in  a  bicycle  race  are  seen  approaching  the 
track  along  a  narrow  path  at  such  a  dis- 
tance from  the  car  that,  even  should  they 
discover  its  approach,  it  is  doubtful  if  they 
could  stop  or  leave  the  path  in  time  to 
avoid  collision  with  the  car.  Harrington  v. 
Los  Angeles  Ry.  Co.  (Cal.)  238 

5.  A  street  car  company  is  liable  for  the 
death  of  a  bicycle  rider  racing  in  city  streets 
in  violation  of  an  ordinance,  where  the  mo- 
torman,  knowing  that  he  is  in  peril,  drives 
63  L.  R.  A. 


his  car  forward  onto  the  narrow  path  by 
which  the  rider  must  cross  the  tracks  when 
he  might  have  stopped  the  car  and  let  him 
pass  in  safety,  while  the  rider,  after  discov- 
ering the  presence  of  the  car,  does  all  he  can 
to  avoid  a  collision,  but  is  unsuccessful,  and 
is  killed  by  colliding  with  the  car.  Id. 

6.  Negligence  on  the  part  of  a  street 
railway  company  is  not  shown  by  the  fact 
that  cars  are  allowed  to  approach  each  other 
from  opposite  directions  on  the  same  track. 
Palmer  v.  Warren  Street  R.  Co.  (Pa.)     507 

Notes  and  Briefs. 

Street  railways;  definition  of;  when  a 
"railroad."  637 

Ordinance  requiring  air  brakes  on;  rea- 
sonableness of;  effect  of  reservation,  in  ordi- 
nance as  to  running  of  cars,  of  right  to 
make  further  rules.  746 

Negligence  of  motorman;  as  excusing  con- 
tributory negligence  of  person  injured;  doc- 
trine of  last  clear  chance;  measure  of  care 
that  motorman  should  exercise;  effect  of 
fact  that  person  injured  was  acting  in  vio- 
lation of  ordinance  at  time  of  accident.    233 

Burning  out  of  controllers  or  fuse  as  evi- 
dence of  negligence;  negligence  in  location 
of  fuse  box.  236 

STREET  8PRINKI«Ilf  O.  . 

As  Public  Purpose  Authorizing  Levy  of 
Tax,  see  Taxes,  7. 

STRIKE. 

Ordering  a  strike  on  a  building  which 
has  reached  a  stage  of  construction  where 
work  cannot  be  stopped  without  disaster,  in 
accordance  with  an  intent  to  pursue  such 
course  in  respect  to  all  buildings  upon  which 
nonunion  men  are  employed  for  the  pur- 
pose of  forcing  all  men  into  unions,  is  un- 
lawful, althou^^  under  existing  legislation 
the  responsible  persons  may  not  be  guilty  of 
criminal  conspiracy.  Erdnuin  v.  Mitchell 
(Pa.)  534 

Notes  and  Bbiefs. 

Strikes;  injunction  to  restrain.  754 

Discrimination  in  statute  against  employ- 
ers whose  employees  are  on  a  strike.        76 

SUBSCRIPTION. 

Payment   of    Subscription   to     Capital 
Stock,  see  Corpoeations,  2,  3. 

SUriCIDE. 

Presumption  as  to  Sanity  of  One  Com- 
mitting, see  Evidence,  7. 
Of  Insured,  see  Insurance,  10-13. 

SUMMONS. 

See  Writ  and  Paocsss. 
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Notes  A2n>  Bbiefs. 

Sunday;  agent's  unlawful  exercise  on 
Sunday  of  authority  to  sell  horse;  effect  on 
validity  of  sale.  724 

SUPPRESSnfO  DEPOSITIONS. 

See  DEFOSino:<s,  1. 

TAXES. 

Statute  Permitting  Deduction  of  Mort- 
gage Indebtedness  to  a  Limited 
Amount  as  Constituting  a  Denial 
of  Equal  Protection  of  the  •  Laws, 
see  Constitutional  Law,  12. 

Taxation;  of  Franchise  of  Corporation 
as  an  Impairment  of  the  Obligation 
of  the  Contract,  see  Contbacts,  8. 

1.  A  statute  permitting  the  deduction  of 
mortgage  indebtedness  to  the  extent  of  $700 
from  the  assessed  value  of  real  estate  is  not 
invalid  as  special  legislation  in  reference  to 
taxation.     State    ex  rel.    Lewis    v.   Smith 

(Ind.)  116 

2.  A  constitutional  requirement  that  the 
legislature  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  of  property 
for  taxation  does  not  forbid  a  law  providing 
for  the  taxation  of  real  estate  according  to 
the  actual  interest  of  the  owner  therein,  less 
the  mortgage  indebtedness.  Id. 

3.  The  constitutional  requirements  of 
equality  and  uniformity  of  taxation  are  not 
infringed  by  a  statute  permitting  mortgage 
indebtedness  to  the  extent  of  $700  to  be  de- 
ducted from  the  assessed  value  of  real  es- 
tate. Id. 

4.  That  practically  the  whole  capital  of 
a  corporation  is  represented  by  patent 
rights  which  are  not  subject  to  taxation 
does  not  prevent  the  assessment  against  it 
of  a  franchise  tax  regulated  by  the  amount 
of  the  capital  which  is  employed  within  the 
state.  People  ea  rel.  United  States  Alu- 
minium Printing  Plate  Co.  v.  Knight  (N. 
Y.)  87 

5.  A  domestic,  as  well  as  a  foreign,  cor- 
poration may  be  subject  to  the  payment  of 
a  tax  upon  the  right  to  do  business  within 
the  state,  graduated  by  the  amount  of  capi- 
tal employed.  Id. 

6.  The  recognition,  for  the  purpose  of 
taxation,  of  distinct  property  in  special 
franchises  conferred  upon  corporations  and 
imposing  the  duty  of  assessing  the  tax  upon 
state  officers  does  not  violate  the  right  of 
local  self  government,  although  some  of  the 
franchises  are  granted  by  municipal  corpo- 
rations and  the  local  assessors  are  forbidden 
longer  to  assess  the  tangible  property  located 
in  the  public  highways  which  is  used  in  the 
exercise  of  the  franchise;  but  such  property 
63  L.  R.  A. 


is  in  the  future  to  be  assessed  by  the  state 
officials  in  connection  with  the  franchise. 
People  ex  rel.  Metropolitan  Street  R.  Co.  v. 
State  Bd.  of  Tax  Comrs.  (N.  Y.)  884 

7.  The  sprinkling  of  streets  is  a  public 
purpose  within  the  meaning  of  a  constitu- 
tional provision  that  taxes  shall  be  levied 
only  for  such  purposes.  May  dwell  v.  Louis- 
ville (Ky.)  655 

Notes  and  Bbiefs. 

Taxes;  can  be  levied  only  for  governmen- 
tal purposes;  test  whether  purpose  is  pub- 
lic; judiciary  as  judge  of;  opening  and 
maintaining  highways  in  safe  condition  as 
public  purpose;  sprinkling  streets  as.       655 

Franchise  tax  on  corporation  whose  capi- 
tal is  almost  entirely  invested  in  patent 
rights;  right  to  tax  patents  generally.       87 

By  state  on  special  franchise;  validity  of; 
how  valuation  ascertained;  as  impairing  ob- 
ligation of  contract;  as  deprivation  of  right 
of  local  self  government  where  duty  of  as- 
sessing property  placed  in  hands  of  state 
officers;  grant  of  property  by  state  or  mu- 
nicipality for  consideration  as  carrying  with 
it  implied  exemption  from  taxation.         884 

Distinction  between  exemptions  and  de- 
ductions; effect  of  provision  requiring  all 
property,  both  real  and  personal,  to  be 
taxed;  right  to  tax  value  of  mortgage  to 
mortgagee,  and  the  remaining  interest  in 
the  land  to  mortgagor;  situs  for  taxation 
of  mortgage  indebtedness  held  by  nonresi- 
dent mortgagee;  where  mortgaged  property 
situated  in  other  state;  deduction  of  mort- 
gage indebtedness  from  assessed  value  of  real 
estate;    strict   construction   of   exemptions. 

116 

Injunction  at  suit  of  private  citizen  to  re- 
strain collection  of  illegal  tax;  right  of  tax- 
payer to  have  county  levy  delared  void.    134 

TAXPAYER. 

Infringement  6f  Constitutional  Rights 
Giving  Supreme  Court  Appellate 
Jurisdiction,  see  Affeal  and  £b- 
BOB,  5. 

Right  to  Bring  Suit  to  Compel  Restora- 
tion of  Public  Money,  see  Publio 
Monet,  2. 

A 

TEIJBGBAPH8. 

Measure  of  Damages  for  K^ligent  De- 
lay in  Delivery  of  Message,  see 
Damages,  3. 

Notes  Ain>  Bbiefs. 

Telegrams;  measure  of  damages  for  delay 
in  delivering  message;  causing  loss  of  sale 
of  goods,  808 
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TSLEBKOVEA. 

Parties  Plaintiflf  to  Suit  to  Enforce  Tel- 
ephone Company's  Duty,  under 
Municipal  Ordinance  as  to  Rates 
for  Service,  see  Action  on  Suit,  4. 

Injury  to  Third  Person  from  Inade- 
quately Insulated  Wire,  see  Elec- 
trical Uses  aicd  Appliances,  1. 

1.  The  residents  of  a  municipal  corpora- 
tion may  enforce  for  their  own  benefit  con- 
ditions as  to  rates  to  he  charged  by  a  tele- 
phone company,  imposed  by  a  municipal  or- 
dinance granting  the  use  of  the  streets  and 
accepted  by  the  company,  where  the  rates 
were  expressly  imposed  for  their  benefit. 
Ghas.  Simon's  Sons  Co.  ▼.  Maryland  Teleph. 
A  Teleg.  Co.  (Md.)  727 

2.  A  telephone  company  which  accepts 
the  conditions  as  to  rates  to  be  charged  by 
it,  imposed  by  a  municipal  corporation  as  a 
condition  to  its  use  of  the  streets  for  its 
conduits,  cannot  complain  that  the  rates  are 
not  reasonable.  Id. 

S.  The  duty  to  furnish  service  at  speci- 
fied rates  may  be  imposed  by  a  municipal 
oorporation  having  statutory  authority  to 
regulate  the  use  of  its  streets  for  telephone 
wires  as  a  condition  to  the  use  of  such 
streets  by  a  telephone  company.  Id. 

4.  A  definition  of  telephone  service  as 
ordinary  groimded-wire  service,  in  a  statute 
providing  maximum  rates  for  such  service, 
has  no  effect  in  determining  the  meaning 
of  the  word  in  a  contract  subsequently  made 
between  a  municipal  corporation  and  the 
telephone  company  for  service  to  be  fur- 
nished to  citizens  of  the  municipality.       Id. 

5.  In  determining  the  kind  of  telephone 
which  a  corporation  undertook  to  furnish  in 
consideration  of  the  right  to  use  conduits  in 
the  highways  of  a  municipal  corporation, 
the  court  is  entitled  to  know  the  circum- 
stances and  conditions  surrounding  the  par- 
ties to  the  contract  at  the  time  it  was  made. 

Id. 
Notes  and  Briefs. 

Telephones;  ordinance  establishing  rates 
of;  construction  of;  power  of  city  to  regu- 
late rates;  right  of  city  to  enforce  contract 
as  to  rates.  729 

TIME. 

For  Payment  of  Annuities,  see  Annui- 
ties, 2. 

For  Payment  6f  Legacies,  see  Execu- 
tors AND  Administrators,  6. 

TOLL  BRIDGE. 

See  Bridges,  1,  2. 

TORT. 

See  also  Cask,  I. 
63  L.  R.  A. 


KOTBS   AND   BBIEFB. 

Liability  of  trustee  for  torts  of  senranta. 

227 
TRABl 


Notes  and  Briefs. 

Trademarks;  what  may  be  the  subject  of. 

255. 
TRADE  SECRETS. 

See  also  Secrets. 

Notks  and  Beists. 

Trade  secrets ;    property .  right   in  secret 
formulas  and  recipes;  protection  of.        255 

TREATY. 

Assertion  of  Right  or  Claim  under,  for 
Purpose  of  Conferring  Jurisdiction 
on  Supreme  Court,  see  Appeal  and 
Error,  I. 

TRIAL. 

1.  It  is  error  to  strike  out  an  admission 
by  a  handwriting  expert  that  he  had  been 
mistaken  as  to  signatures  which  he  had  pro- 
nounced genuine,  although  the  trial  judge 
might,  in  his  discretion,  have  excluded  an 
effort  to  secure  such  admission  in  the  first 
insUnce.    Hoag  v.  Wright  (N.  Y.)  163 

2.  To  sustain  a  general  verdict  of  guilty 
in  a  criminal  case  submitted  to  the  jury  un- 
der two  distinct  theories  as  to  the  guilt  of 
accused,  the  evidence  must  be  sufficient  to 
sustain  a  conviction  upon  either.  People  v. 
Sullivan  (N.  Y.)  353 
Rlcht  to  jury  trial. 

3.  The  constitutional  provision  for  an 
impartial  jury  is  violated,  in  a  prosecution 
for  manslaughter  by  recklessly  driving  over 
a  traveler  on  the  highway,  by  permitting 
thereon  a  witness  who,  to  the  knowledge  of 
the  prosecuting  attorney,  knew  that  accused 
was  recklessly  driving  on  the  highway  im- 
mediately preceding  the  commission  of  the 
offense,  a  short  distance  from  where  it  was 
committed;  and  it  is  immaterial  that  the 
statute  forbids  jurors  to  communicate  pri- 
vate knowledge  or  information  to  fellow 
jurors,  or  be  governed  thereby  in  giving  a 
verdict.  State  v.  Stentz  (Wash.)  807 
Questions  of  law  and  fact. 

4.  Whether  or  not  the  loss  of  control  of 
a  horse  which  shies  in  a  highway  so  as  to 
bring  the  vehicle  into  collision  with  one 
traveling  in  the  opposite  direction  was  mo- 
mentary or  uncontrollable  is  a  question  for 
the  jury.    Neal  v.  Kendall  (Me.)  668 

5.  Whether  or  not  one  participating  in 
bicycle  races  which  are  part  of  the  festivi- 
ties of  a  holiday  is  guilty  of  negligence  in 
failing  to  look  out  for  the  approach  of 
street  cars  on  a  track  which  he  is  obliged  to 
cross,  and  in  failing  to  attempt  to  stop 
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when  he  diftcovers  one  approaching,  are 
questions  for  tlie  jury.  Harrington  v.  Los 
Angeles  Ry.  Co.  (Cal.)  238 

H.  The  question,  What  is  the  proximate 
cause  of  an  injury?  is  ordinarily  a  question 
for  the  jury.  Cole  v.  German  Sav.  &  L.  Soc. 
(C.  C.  A.  8th  C.)  416 

7.  Where,  at  the  close  of  the  trial  in  an 
action  for  personal  injury,  there  is  no  sub- 
fiitantial  evidence  upon  which  the  jury  can 
properly  find  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury,  it  is 
the  duty  of  the  court  peremptorily  to  in- 
struct the  jury  to  return  a  verdict  for  the 
defendant.  Id. 
Instmotioiis. 

8.  Inconsistent  or  irrelevant  instructions 
should  not  be  given.  Tower  ▼.  Whip  (W. 
Va.)  937 

9.  A  charge  in  a  homicide  case  is  not 
subject  to  the  criticism  that  it  makes  a  con- 
junction or  combination  of  circumstances 
essential  to  the  reduction  of  the  grade  of 
the  crime  to  manslaughter,  where  the  facts 
stnted  are  merely  those  relied  on  for  that 
purpose.     WTiite  v.  State  ( Tex.  Crim.  App. ) 

660 
Notes  and  Briefs. 

Trial;  who  entitled  to  the  right  to  open 
and  close  in  will  contest.  320 

Personal  knowle<lge  of  facts  to  be  proved 
as  affecting  competency  of  juror: — (I.) 
Karly  law  as  to  knowledge  of  jurors;  (II.) 
what  knowledge  will  disqualify:  (a)  in  gen- 
eral;  (&)  knowledge  indicating  bias;  (ill.) 
summary.  807 

Discretion  of  child  on  railroad  track  as 
question  for  jury.  657 

Negligence  as  question  for  jury;  contrib- 
utoiy  negligence  as  one  of  law  or  fact.     507 

Question  for  court  or  jui*y  as  to  negli- 
gence and  proximate  cause  of  accident.     417 

Proximate  cause  of  death  as  question  for 
jury.  426 

Court  passing  on  weight  of  testimony; 
question  whether  person  had  ceased  to  do 
business  in  certain  county  as  one  for  jury. 

430 

Question  for  court  as  to  sufficiency  of 
facts  to  put  carrier  on  notice  of  danger.  498 

TRUNK  RAHiWAT. 

8ee  Railroads,  1,  2, 

TRUSTS. 

1.  Money  earned  by  a  corporation  dur- 
ing a  stockholder's  lifetime,  but  not  dis- 
tributed as  dividends  until  after  his  death, 
is  income,  and  goes  to  a  life  tenant  under 
his  will,  and  not  to  a  remainderman,  al- 
though the  dividend  amounts  to  20  per  cent 
63  L.  R.  A. 


of  the  face  value  of  his  stock.     De  Koven 
V.  Alsop  (111.)  587 

2.  Stock  dividends  declared  after  the 
death  of  a  stockholder  who  has  devised  his 
stock  in  trust  to  pay  the  net  income  to  a 
life  tenant  and  the  principal  to  a  remain- 
derman are  to  be  held  for  the  benefit  of  the 
remainderman,  whether  the  earnings  which 
they  represent  accrue  before  or  after  the 
death  of  the  testator.  Id. 

3.  The  right  to  subscribe  to  additional 
stock  at  par,  accorded  to  persons  holding 
shares  of  stock  in  trust  to  pay  the  net  in- 
come to  life  tenants  and  the  principal  to  a 
remainderman,  is  part  of  the  capital  to  be 
held  for  the  benefit  of  the  remainderman, 
whether  the  shares  are  actually  subscribed 
for,  or  the  right  is  sold  for  a  valuable  con- 
sideration. Id. 

4.  A  settlement  of  an  estate  in  trust  will 
not  be  set  aside  because  of  the  failure  of  the 
settlor  to  understand  its  legal  import,  where 
he  has  ratified  it  by  giving  the  trustee  direc- 
tions as  to  the  payment  of  proceeds  and  fil- 
ing a  bill  to  pro<?ure  the  appointment  of  a 
new  trustee, — at  least  after  the  lapse  of 
more  than  ten  years  after  its  execution. 
Ricards  v.  Safe  Deposit  &.  Ti-ust  Co.  (Md.) 

145 

5.  Incapability  of  the  life  tenant  of  a 
settlement  in  trust  for  the  benefit  of  a 
woman  and  her  ciiildren  to  bear  children 
cannot  be  proved  by  expert  medical  testi- 
mony for  the  purpose  of  enabling  the  settlor 
and  life  beneficiary  to  terminate  the  trust 
and  cut  off  the  children's  contingent  inter- 
ests. Id. 

6.  A  trustee  is  not  liable  in  his  official 
capacity  for  an  injury  to  a  person  who  was 
struck  while  walking  on  a  sidewalk  by  chips 
of  stone  on  account  of  the  negligence  of  the 
trnstee's  servants,  who  were  engaged  in  chis- 
eling stone  on  the  premises  of  which  he  held 
the  legal  title  as  trustee.  Parmenter  v. 
Barstow   (R.  I.)  227 

KoTES  AND  Briefs. 

Trusts;  setting  aside  deed  of  trust  be- 
cause of  failure  of  parties  thereto  to  under- 
stand its  legal  effect;  right  to  terminate 
trust  by  mutual  con.nent  of  grantors;  ef- 
fect of  objection  of  trustees;  right  of  cestui 
que  trust  to  demand  conveyance  of  legal 
title  where  entire  beneficial  interest  has 
vested  in  her.  145 

Liability  of  trustee  for  negligence  of 
servants.  227 

Liability  of  trustee  for  torts  or  negli- 
gence of  servants: — (I.)  In  general;  (II.) 
receivers:  (a)  in  general;  (6)  personal  li- 
ability; (c)  official  liability;  (d)  Habtlity 
as  common  carriers  when  operating  rail- 
67 
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Unikoiimitt  op  Taxation — Wksds. 


roads:  (1)  Henderson  ▼.  Walker;  (2)  Tur- 
ner T.  Cross;  (e)  liability  as  public  offi- 
cers; if)  the  exception  to  the  rule  made  by 
statute  in  Indiana;  (III.)  conclusions.     22 J 

UNIFORMITY  OF  TAXATIOK, 

See  Taxes,  3. 

TOIONS. 

See  LaAob  Obganizationb. 

VESTED  REMAINDEllS. 

See  Wills. 

VETERANS. 

Exemption  from  Lioense  Tax  as  Consti- 
tuting a  Denial  of  Equal  Protec- 
tion of  the  Laws,  see  Constitu- 
tional Law,  11. 

NpTKS  AND  Buxn. 

Veterans;  discrimination  in  iKwcr  of,  in 
Statute.  179 

VOTERS  AND  EIJBCTIONi. 

A  member  of  the  Western  Branch  «f 
the  National  Home  for  Disabled  Vounteer 
Soldiers,  while  maintained  therein  at  public 
expense,  is  not  deprived  of  the  right  to  ac- 
quire a  residence  there  for  voting  purposes, 
by  Kan.  Const,  art.  6,  f  3,  providing  that 
for  voting  purposes  no  person  while  kept  at 
any  almshouse  or  asylum  at  public  expense 
shall,  by  reason  of  his  presence,  be  deemed 
to  have  gained  a  residence.  Cory  v.  Spencer 
(Kan.)  276 

Notes  and  Bbiefs. 

Voters  and  elections;  right  oi  student  to 
acquire  residence  for  voting  purposes;  vet- 
eran in  soldiers'  home  acquiring  residence. 

275 
WAGES. 

Notes  and  Briefs. 

Wages;  equitable  remedy  to  subject  fu- 
ture earnings  to  judgment  after  return  oi 
no  property  found.  673 

WAREHOUSES. 

That  a  storage  company  received  pos- 
session of  a  trunk  is  not  shown  by  evidence 
that,  in  response  to  a  telephone  message,  the 
person  answering  the  call  for  the  company's 
number  claimed  that  he  represented  the 
company,  and,  in  compliance  with  a  request 
communicated  to  him,  an  expressman  called 
at  the  designated  house  and  took  away  the 
trunk,  so  as  to  render  the  company  liable 
for  its  loss.  Young  v.  Seattle  Transfer  Co. 
(Wash.)  988 

WATERS. 

See  also  Wharves. 

1.  A  riparian  OMner  has,  at  oommon 
law,  DO  right  to  build  any  structure  on  the 
submerged  lands  in  front  of  his  upland,  un- 
W  L.  R.  A. 


less  he  owns  them,  or  is  licensed  to  do  so; 
the  title  of  their  owner  is  not  burdened  by 
any  servitude  in  favor  of  the  ow-ner  of  the 
upland  to  build  wharves  out  into  navigable 
water.     Cobb  v.  Lincoln  Park  C-omrs.  (111.) 

264 

2.  Riparian  owners  of  a  non-navigable 
lake,  the  waters  of  which  have  disappeared, 
own  that  portion  of  the  lake  bed  inclosed  by 
extending  lines  from  the  points  where  the 
side  division  lines  of  each  respective  tract 
cross  the  meandered  line,  to  the  center  of 
the  lake.     Scheifert  v.  Briegel  (Minn.)    296 

3.  In  dividing  between  the  riparian  own- 
ers the  bed  of  a  lake  which  has  become  dry 
and  which  is  of  irregular  shape,  and  which 
originally  contained  no  inlet  or  outlet,  the 
inequalities  caused  by  the  broken  shore  line 
should  be  equitably  adjusted  between  the 
contiguous  owners  by  disregarding  such  ir- 
regularities, or  by  treating  the  lake  as  com- 
posed of  separate  bodies  of  water,  aeoording 
to  the  conditions.  Id. 

4.  Where  the  bed  of  a  lake  which  has  be- 
eome  dry  slopes  to  the  center,  snd  the 
shore  line  is  broken  and  irregular,  it  is  not  s 
proper  method  of  division  as  between  ri- 
parian owners  to  establish  central  points 
and  central  lines  in  different  portions  of  the 
lake,  and  extend  the  side  lines  of  the  differ- 
ent riparian  divisions  to  such  central  points 
and  central  lines,  approximately  dividing 
the  land  according  to  the  lake  frontage  of 
each  tract.  Id. 

Notes  and  Briefs. 

Waters;  power  of  Congress  to  control 
and  regulate  navigation;  right  of  riparian 
owner  to  access;  as  including  right  to  build 
wharf  or  pier;  rights  of  riparian  owners  in 
soil  below  water;  power  of  state  to  author- 
ize extension  of  driveway  over  tide  land.  :26o 

Constitutionality  of  mill  acts;  improve- 
ment of  navigation  as  public  use*  justifying 
exercise  of  eminent  domain;  right  to  use 
water  of  running  stream  as  pu6Uct  juns: 
definition  of  water-power.  582 

Right  of  state  to  grant  tide  land  so  as  to 
destroy  wharfage  right  of  shore  owner.    264 

Division  of  water  fro^t  or  bed  of  lake  be- 
tween riparian  owners;  extent  of  title  of 
patentee  of  land  bordering  on  meandered 
lake.  296 

WEEDS. 

Statute  Imposing  Penalty  for  Failure 
to  Cut  as  Constituting  a  Denial  of 
Due  Process  of  Law,  see  Constitc- 
TioNAL  Law,  6. 

Requiring  Lot  Owner  to  Cut  Weeds  as 
Constituting  a  Taking  of  Private 
Property  without  Compensation, 
see  Eminent  Domain,  I. 


Wharves;  Wills. 
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IXTHARVES. 

1.  The  legislature  may  grant  to  a  board 
of  park  commisHioners  the  title  to  the  sub- 
merged land  along  the  shore  of  a  navigable 
lake  so  as  to  preyent  the  owner  of  the  up 
land  from  constructing  wharves  out  to  the 
line  of  navigability  without  their  consent. 
Cobb  v.  Lincoln  Park  Comrs.  (111.)  264 

2.  A  statute  prohibiting  the  construc- 
tion of  wharves  into  navigable  waters  with- 
out the  consent  of  the  Secretary  of  War 
does  not  amount  to  a  positive  declaration 
that  such  consent  will  confer  a  right  to  do 
so  regardless  of  the  local  laws,  and  against 
the  consent  of  the  owner  of  submerged  land 
on  which  it  is  proposed  to  build.  Id. 

Notes  aitd  Bbiefb. 
See  also  Watxbs. 

Wharves;  right  of  riparian  owner  on  nav- 
igable water  to  build.  266 

Parol  Evidence  to  Explain  Ambiguity, 

see  EviDBNGE,  1*4,  15. 
Time  for  Payment  of  Legacy,  see  Exeo- 

UTORS  AITD  AdmINISTBATOBS,  6. 

See  also  ANmnriES;   Executobb  and 

ADMINISTBATdBS;   TBUSTS. 

1.  A  devise  of  real  estate  by  description 
partly  false  may  be  effective  if  what  remains 
after  rejecting  the  false  part  of  the  descrip- 
tion reasonably  corresponds  with  real  es- 
tate indicated  by  extrinsic  evidence.  Pate 
V.  Bushong  (Ind.)  *  593 

2.  A  mistake  as  to  the  section  in  which 
land  is  located,  or  as  to  its  position  within 
the  section,  will  not  defeat  an  attempted  de- 
vise of  land,  where  testator  attempts  to  dis- 
pose of  all  his  land,  and  the  size  and  char- 
acteristics of  the  tracts  are  accurately 
stated,  so  that  there  can  be  no  doubt  as  to 
what  land  is  referred  to.  Id. 

3.  T%e  contestants  have  the  right  to 
open  and  close  a  proceeding  to  contest  the 
validity  of  a  will,  where,  under  the  statu- 
tory procedure,  the  contest  is  not  initiated 
until  the  will  is  before  the  court,  and  is  in- 
stituted by  the  filing  of  objections  thereto, 
the  issues  upon  which  are  to  be  raised  by 
proponents,  and  which  may  be  a  mere  gen- 
eral   denial.     Farleigh    v.    Kelley    (Mont.) 

319 

4.  The  weight  of  the  signature  of  the 
contesting  witness  to  a  will  cannot  be 
strengthened  by  declarations  not  made  im- 
der  oath,  purporting  to  account  for  the  sup- 
pression of  the  will, — at  least  where  they 
are  coupled  with  evidence  that  is  clearly  in- 
competent. Id. 

5.  Subscribing  witnesses  to  a  will  who 
are  out  of  the  jurisdiction,  and  whose  sig- 
63  L.  R.  A. 


natures  have  been  duly  proved,  may  be 
shown  to  have  made  statements  contradict- 
ory of  the  fact  contained  in  the  attestation 
clause  of  the  will,  and  to  be  of  bad  reputa- 
tion for  honesty  and  integrity,  for  the  pur- 
pose of  impeaching  the  effect  of  proof  of 
their  signatures.  Id. 

6.  After  the  proof  of  the  signatiire  of  an 
attesting  witness  in  a  will  contest,  propo- 
nent cannot  give  evidence  that  the  witness 
had  been  offered  money  to  leave  the  state, 
by  one  to  whom  the  contestant  had  agreed 
to  sell  his  interest  in  the  property  which  he 
would  receive  from  the  estate  as  heir  of  tes- 
tator. Id. 
Devise  and  lesaey. 

7.  A  bequest  to  one  for  life,  and  at  her 
death  to  be  equally  divided  among  her  chil- 
dren, creates  a  contingent  remainder  in  the 
children.    Allison  v.  Allison  (Va.)  920 

8.  The  devise  of  a  remainder  at  the 
death  of  a  life  tenant,  to  be  divided  among 
testator's  heirs  at  law,  refers  to  heirs  living 
at  the  death  of  the  testator,  and  not  at  the 
death  of  the  life  tenant.  Id. 

9.  The  remainder  devised  to  testator's 
heirs  is  contingent  under  a  devise  to  one 
for  life  with  remainder  to  her  children  if 
any  survive  her,  and,  in  case  she  die  with- 
out issue,  then  the  property  to  be  divided 
among  testator's  heirs  at  law.  Id. 

10.  The  widow  will  not  share  in  the  dis- 
tribution under  a  devise  of  the  residue  of 
testator's  estate,  real,  personal,  and  mixed, 
to  his  heirs  at  law,^-e8pecially  where,  at 
the  time  of  making  the  will,  he  had  no  in- 
tention of  being  married,  so  that  he  could 
not  be  presumed  to  have  intended  to  in- 
clude his  widow  among  his  heirs  at  law.    Id. 

11.  The  residuary  devise  is  vested  where 
testator  gives  property  to  his  wife  for  life, 
"and  at  her  death  to  go  to  her  child  or  chil- 
dren," where,  at  testator's  death,  there  is  a 
child  who  stands  ready  to  go  into  possession 
and  enjoyment  of  the  legacy  at  the  death  of 
the  life  tenant.  Id. 

12.  A  child  taking  a  vested  remainder 
after  the  life  estate  of  his  mother  is  the 
representative  of  the  class  of  children  of 
the  latter  who  are  to  take  at  her  death,  al- 
though not  expressly  named,  which  is  pro- 
vided for,  and  not  pretermitted,  by  the  will, 
within  the  meaning  of  a  statute  providing 
that,  if  a  will  be  made  while  testator  has  a 
child  living,  and  a  child  be  bom  afterwards, 
such  after-bom  child,  in  case  he  is  not  pro- 
vided for  by  the  will,  but  only  pretermitted, 
shall  succeed  to  such  portion  of  the  testa- 
tor's estate  as  he  would  have  been  entitled 
to  had  testator  died  intestate.  Id. 

13.  A  life  estate  only  is  given  to  a  widow 
by  a  will  giving  her  all  testator's  "real  es- 
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tate  and  personal  property,"  without  words 
of  inheritance  or  power  of  sale,  where  by 
another  clause  testator  disposes  of  the  prop- 
erty at  her  death.     Pate  v.  Bushong  (Ind.) 

593 
14.  No  implied  power  is  conferred  upon  a 
widow  to  Hell  real  estate  which  is  given  to 
her  by  will,  without  words  of  inheritance, 
by  a  clause  disposing  of  the  estate  remain- 
ing at  her  death,  where  the  will  further  pro- 
vides for  the  distribution  at  that  time  of 
all  the  real  estate  of  which  tiie  testator  dies 
seised.  Id. 

Notes  and  Briefs. 

Wills;  construction  of;  how  intent  of  tes- 
tator determined.  588 

Effect  of  subsctiucmt  clause  to  cut  down 
previous  bet^iiest;  effect  of  mistake  in  de- 
scription; right  to  explain;  how  intent  of 
testator  determined;  devisee  charged  with 
payment  of  money  in  respect  to  estate  in 
hi»  hands  takes  fee  simple;  effect  of  devise 
to  take  effect  in  possession  upon  death  of 
testator's  wife.  594 

Devise  to  wife  for  life  and  at  her  death 
to  child  or  children;  whether  remainder 
vested  or  contingent;  where,  at  testator's 
death,  life  tenant  has  a  living  child;  vested 
remainder  as  pre^ent  interest;  contingent 
remainder  as  salable  interest;  after-bom 
children;  pretermission:  devise  of  remain- 
der to  testator's  lieirs  at  law;  at  what  date 
heirs  should  be  ascertained;  effect  of  inter- 
vening contingent  remainder  to  make  ulti- 
mate remainder  contingent.  021 

Contest  of;  right  of  proponent  to  open 
and  close  the  case  to  the  jury;  denial  of 
right  as  reversible  error;  admission  of  evi- 
dence as  to  acts  done  in  effort  to  probate 
former  will;  evidence  concerning  character 
of  subscribing  witnesses  and  alleged  state- 
ments made  by  them;  of  declarations  of 
testator.  320 

WITNESSES. 

1.  One  who  is  entirely  ignorant  of  the 
meaning  of  the  ceremony  of  administering 
an  oath  is  not  a  competent  witness.  Lee  v. 
Missouri  P.  R.  Co.  (Kan.)  271 

2.  A  witness  cannot  be  interrogated  as 
to  his  belief  in  a  Supreme  Being  who  would 
punish  him  for  false  swearing,  for  the  pur- 
pose of  affecting  his  credibility,  under  con- 
stitutional provisions  that  no  person  shall 
be  incompetent  to  be  a  witnc^ss  on  account  of 
his  religious  belief,  and  abrogating  all  dis- 
qualification from  civil  rights  on  account  of 
such  beliefs.     Brink  v.  Stratton  (N.  Y.)   182 

3.  The  payee  of  a  note  alleged  to  have 
been  made  by  one  since  deceased  is  incom- 
petent to  testify,  in  an  action  to  enforce  its 
payment,  that  the  note  was  in  his  possession 
63  L.  R,  A. 


prior  to  the  maker's  death,  where  no  evi- 
dence as  to  delivery  has  been  given,  und<T  a 
statute  forbidding  interested  witnesses  to 
testify  as  to  personal  transactions  with  de- 
cedents against  whose  estate  claims  are 
sought  to  be  established.  Hoag  v.  Wright 
(N.  Y.)  1U3 

4.  Opinion  evidence  of  the  payee  of  a 
note  as  to  the  genuineness  of  the  deeen^ied 
maker's  signature  is  not  made  inadmissible 
by  a  statute  forbidding  interested  witnesses 
to  testify  as  to  personal  trans>actions  with 
decedents,  where  the  opinion  is  not  ba^ed 
upon  knowledge  gained  in  such  transaction. 

Id. 

5.  A  witness  may,  in  corroboration  of  his 
testimony,  sta»..«  that  he  had  made  «iaie- 
ments  to  others  of  the  same  matters  testi- 
fied to  at  the  trial.  Ratliff  v.  Ratliff  (X. 
C.)  903 

6.  One  joint  maker  of  a  promissory  uoie^ 
who  is  made  a  party  to  an  action  to  enforce 
it,  and  is  examined  as  a  witness  on  belidlf 
of  the  other  makers  for  the  puri)ose  uf 
showing  an  acceptance  of  his  individual  uote 
in  payment,  may  testify  as  to  hostility 
toward  him  on  the  part  of  "witness^^s  for 
plaintiff,  who  have  testified  as  to  his  had 
reputation  for  truth  and  veracity,  and  as  to 
the  reasons  for  such  hostility.  Brink  v. 
Stratton  (N.  Y.)  1S2 

7.  The  use  of  private  property  ilU>gjilly 
seized  by  the  police  oflicers  against  one  ac- 
cused of  crime  does  not  violate  the  consti- 
tutional provision  that  no  one  shall  in  any 
criminal  case  be  compelled  to  be  a  witness 
against  himself.     People  v.  Adams  (N.  V.) 

4()G 

Notes  Aim  Briefs. 
See  also  Evidence. 

Statute  forbidding  interested  party  to  tes- 
tify concerning  transaction  with  deceased 
person;  effect  on  right  to  g^ve  indirect  tes- 
timony involving  such  transaction;  right  to 
cross-examine  handwriting  experts.  164 

Effect  of  failure  to  comprehend  character 
of  oath  on  competency  of.  272 

Competency  of  witnesses  to  handwritin;;: 
—  (I.)  Scope  of  note;  (II.)  nonexpert  wit- 
nesses: (a)  generally;  (h)  what  is  prima 
facie  a  sufficient  foundation  for  the  opinion 
of  the  witness;  (c)  presumptions  as  to 
knowledge;  (cf)  knowle<lge  from  seeing  the 
individual  write;  {e)  knowledge  from  cor- 
respondence; {f)  knowledge  from  acknowl- 
edged writings;  [g)  knowledge  from  official 
signatures;  {h)  knowledge  otherwise  ae- 
quired;  (i)  knowledge  otherwise  limited; 
(;)  knowledge  acquired  post  litem  motan; 
(fc)  uncertainty  of  opinion;  (I)  identity  of 
the  writer;  (w)  competency  as  affected  by 
previous  comparison;    (n)   knowledge  neces- 
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sary   for   proof  of   writin^ys  not  in  court; 

(III.)  witnesses  to  ancient  writings;  (IV.) 
expert  witnesses;    (V.)   suniumry.  9(i3 

Examination  of  witnesses  to  handwriting 
by  comparison: — (I.)  Scope  of  note;  (II.) 
direct  examination:  (a)  of  ordinary,  or  non- 
expert, witnesses:  (1)  generally;  (2)  re- 
freshing   the    recollection    of    the    witness; 

(6)  of  expert  witnesses :  (1)  generally;  (2) 
as  to  grounds  and  reasons;  (III.)  cross-ex- 
amination: (a)  generally:  (1)  of  nonexpert 
witnesses;  (2)  of  expert  witnesses;  (6) 
submission  of  unproved  and  spurious  writ- 
ings: (1)  to  nonexpert  witnesses;  (2)  to 
expert  witnesses;    (IV.)   summary.  163 

Qualideations  of  expert  witness.  940 

Eight  of  impeached  witness  to  show  bias 
in  witnesses  called  to  impeach  him;  right  to 
quc^stion  witness  as  to  his  belief  in  a  Su- 
preme Being.  182 

IXTRIT  AND  PROCESS. 

1.  A  sale  of  land  under  judicial  decree 
i8  not  such  a  judicial  proceeding  as  will  ex- 
63  L.  R.  A« 


empt  a  nonresident  party  to  the  action,  who 
comes  into  the  state  solely  for  the  purpose 
of  attending  the  sale,  from  service  of  civil 
process.  Greenleaf  v.  People's  Bank  (N. 
C.)  499 

2.  A  nonresident  attorney  at  law  is  not 
exempt  from  service  of  process  when  coming 
into  the  state  to  transact  business  before 
the  courts  in  the  interest  of  his  client.     Id. 

3.  A  summons  setting  forth  the  full  cor- 
porate names  of  a  defendant  corporation, 
without  reciting  that  it  is  a  corporation,  is 
sudicient.  Snyder  v.  Philadelphia  Co.  (W. 
Va.)  896 

Notes  and  Briefs. 

Writ  and  process;  failure  to  put  seal  on 
writ  of  execution;  effect  of;  power  of  court, 
after  lapse  of  time,  to  add  seal.  323 

Exemption  from  service  of  process  of  non- 
resident attorney  coming  into  state  to 
transact  business  for  client;  of  nonresident 
party  to  action  coming  into  state  to  attend 
judicial  sale.  600 


i 


miHiif: 


